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CASES 
ARGUED AND DETERMINED IN 

THE S U P R E M E  COURT 
OF 

NORTH C A R O L I N A  
AT RALEIGH 

FALL TERM, 1904 

MEEKINS v. RAILROAD CO. 

(Filed 13 September, 1904.) 

HEARSAY FnVIDENCE-Declarations-Witnesses-Eacetions and Oh- 
jections. 

Where incompetent evidence is  admitted without objection, a t  a 
subsequent tr ial ,  the witness being dead, i t  is  not conipetent t o  
prove what witness testified a t  former trial if objected to. 

ACTION by J. C. Meekins against the Norfolk and Southern 
Railroad Company, heard by Judge W. A. Hoke and a jury, a t  
Spring Term, 1904, of TYRRELL. From a'judgment for the 
plaintiff the defendant appealed. 

E: P. Aydlett, for the plaintiff. 
Pruden & Pruden and Shepherd & Shepherd, far tho de- 

fendant. 

CLARK, C. J. A witness on a former trial testified, 
( 2 )  

among other matters, to hearsay-the unsworn declara- 
tions of thc intestate as to thc circumstances attending 
the injury-which, though incompetent, had been admitted on 
such trial because not objected to. On this trial below, the wit- 
ness having died, the plaintiff offered to prove such witness' tes- 
timony on the former trial. The defendant objected to the ad- 
mission of proof of that part of the testimony which was in- 
competent. The Judge admitted the testimony and the de- 
fendant excepted. 

I f  the witness were living the defendant would not have been 
estopped to object to the incompetent part of his tmtimony, 
because it had not been objected to on the first trial. The same 
reason applies to proof of his testimony at the first trial, when, 
by reason of the witness' death, it is competent to put i t  in evi- 
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dence. Garrett v. Weilabwg,  54 S. C., 127; 1 Rice Ev., 399. 
I n  Chemical Co. v. l i i rven ,  130 N.  C., 161, there was no objec- 
tion on the ground of incompetency to any part of the 'evi- 
dence a t  the former trial. 'l'hc declarations of the intestate in 
this case should have been preserved by a deposition de bene 
esse. 

For the error in admitting, over the defendant's objection, the 
incompetent part of the testimony given in a t  the former trial 
there must be a 

New trial. 

( 3 )  
G R A V E S  v. R A I L R O A D  CO. 

(Filed 13 September, 1904.) 

1. CONTRIBUTORY NEGLIGENCE-Proximale Cause-Carriers. 
Where, in an action for injuries, the evidence was conflicting, and 

the jury might have found that plaintiff was not guilty of contrib- 
utory negligence, or that  such negligence was not the proximate 
cause of his injury, the court should not, on the facts shown, direct 

diwnce. an aftirmative verdict as to contributory neb ', 

2. CONTRIBUTORY NEGLIGENCE-Negligence-Instructions. 
I n  an action for personal injuries, the trial  court should not in- 

struct relative to contributory negligence, so as to exclude the idea 
of the negligence of the defendant. 

3. EXCEPTIONS A N D  OE JECTIONS - Appeal -Instructions -Pre- 
sumplion. 

Where the defcndant did not except to the charge, or request the 
court to set out the same or any part thereof in the case, i t  would 
be conclusively presumed on appeal that the charge was free from 
error. 

ACTION by 5. W. Graves against the Norfolk and Southern 
Railroad Cornupany, heard by Judge W. A. H o k e  and a jury, 
at January (Special) Term, 1904, of PA~QUOTANK. From a 
judgment for the plaintiff the defendant appealed. 

F. F. Aydlet t ,  for the plaintiff. 
Pruden  & Pruden  and Shepherd & Shepherd, for the de- 

fendant. 

WALKER, J. The plaintiff was a railway postal clerk on one 
of the trains of the defendant, and in his complaint he alleges 
that while engaged in his work in  the railway car assigned to 
him for &his  use the train was stopped at a water tank 

2 
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and then started very suddenly and with an unusual ( 4 ) 
jerk, so that he was thrown violently to the floor of the 
car and severely hurt. The defendant denied these allegations, 
and alleged that if the train was suddenly started with a jerk 
the plaintiff's fall was not caused thereby, and if i t  was so 
causcd the plaintiff negligently contributed to his own i<jury, 
in that, being lame from the effects of paralysis, he undertook 
to walk from one end of the car to the other with a heavy mail 
sack upon his shoulder, and being thus handicapped he tripped 
and fell over a mail sack which he had himself carelessly left 
1 .  lymg on the floor of the car. The jury found by -their verdict, 
in response to the first issue, that the defendant had negligently 
started the train at the water tank, and there is no exception 
to any ruling of the Court upon this issue, which is now relied 
on by the defendant. Besides, we think the charge of the Court 
as to this issue was correct i n  all respects. Nance v. R. R., 
94 N. C., 619; Wallace v. R. R., 98 N. C., 494; 2 Am. St., 346; 
S. c., 101 N. C., 454; TGllett v. R. R., 118 N. C., 1031; Weelcs 
v. R. R., 119 N. C., 740; Whitley v. R. R., 1 2 2  N. C., 987; 
Davis v. R. B., 132 N. C., 291. The Court also gave the plain- 
tiff's reauests for instructions so fa r  as thev related to the first 
issue. The exception to the charge, so fa r  as it affected this 
issue, was therefore properly abandoned. 

The real and, it seems to us, the only contention is as to the 
second issue, which refers to the plaintiff's contributory negli- 
gence. The jury also found this issue against the defendant, 
who had requested the Court to charge the jury that if the 
plaintiff walked across the car and stumbled over the mail sacks, 
which caused him to fall, and he was thereby injured, or if he 
carried upon his shoulders a heavy sack of mail and while thus 
walking across the car the train started suddenly and he fell 
and was injured, the jury, in either case, should find that he 
was guilty of continuing negligence, which contributed 
to his injury, and they shoulP answer the second issue ( 5 ) 
"Yes." The defendant then substantially combined the 
said requests in  a third prayer, by which the Churt was asked 
to charge the jury that if the plaintiff, in his feeble condition, 
walked across the car with the heavy mail sack upon his 
shoulder and fell over the sack which he had left on the floor, 
and was hurt, he was guilty of continuing negligence which 
caused or contributed to his injury, and they should answer the 
second issue "Yes." I t  is stated in  the case that the Conrt, in  
its charge to the jury, "reviewed the evidence, stated the con- 
tentions of the respective parties and the general law relating 
to negligence and contributory negligence," and that "on the 
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second issue the Court stated the law in  regard to contributory 
negligence, the contentions of the parties ou this issue, and then 
further instructed the jury on the second issue as follows : 'That 
where facts are admitted or established and the negligent breach 
of duty is clear, the Court declarcs whether there has or has 
not been contributory negligence; but where two men of fair 
minds could come to differing conclusions on the question, then 
the law directs that the jury shall find the facts and determine 
on the entire facts and circumstances of the case whether or not 
there has been contributory negligence on the part of the plain- 
iiir"; and in the case at bar the question is left to the jury to 
determine from the entire facts and circumstances of the case 
whether or not there has been contributory negligence on the 
part of the plaintiff.' " The defendant excepted to this charge 
and now coinplains that the Court erred in not giving its re- 
quest for instructions and in giving the charge upon the second 
'issue, which we have just quoted. 

Viewing the record as we do, no errer can be seen in either 
respect. The prayers for instructions were properly refused, 
because if they had been given, the jury would have been di- 

rected to find as matter of law that the plaintiff's own 
( 6 ) conduct was the proximate cause of the injury to him, 

whereas this was a fact to be found by the jury under 
instructions from the Court as to the law. Even though the 
plaintiff was negligent, the issue as to his contributory negli- 
gence could not have been answered against him unless the jury 
had found that his negligence was the proximate cause of the 
injury. The autho~itics which establish this proposition are 
too numerous and the principle is now too well settled to re- 
quire any extended argument or reasoning to support it. Ed- 
wards 71. R. R., 129 N. C., 78; Lindsay v. R. R., 132 N. C., 59. 
Before the Court can be required to give an instruction, it must 
be so framed as to be complete in itself, and it must not only be 
justified by the evidence, bnt it must not exclude from the con- 
sideration of the jury any test&nony which is proper to be 
taken into account and weighed by them in arriving at a con- 
clusion upon the issues involved, and, above all things, it must 
not require the jury to treat as a conclusion of law, even under 
the instruction of the Court, that which is irr its very nature a 
mixed question of law and fact. I f  the rulc is not carefully 
observed, the Court will often invade the province of the jury. 
When the facts are admitted or established by proof, and the 
negligent breach of duty by the defendant, or the plaintiff, as 
the case may be, is clear, or, in other words, when the facts 
found constitute the same thing as, or are precisely equivalent 
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in contemplation of law or in legal effect to, a breach of duty 
which proximately caused the injury, or when they conclusively 
prcsent a case of negligence or contributory negligence which 
proximately caused the injury, the Court in the cases stated 
will and should declare whether there has been negligence or 
contributory negligence; hut when the facts are controverted or 
the negligence is not so clearly shown that the Court can pro- 
nounce upon i t  as matter of law, the case should go to the jury 
with proper instruction, so that the jury may apply the 
law to any given state of facts as found by them. 

I n  our case it appears that the plaintiff had the full 
( 7 )  

bensiit of this rule in the charge of the Court. What we have 
said is applicable as well to the instruction to which exception 
was taken as to the prayers of the defendant. The Court, in its 
charge, left i t  to the jury to say, upon the facts as they might 
find them to be, whether the plaintiff had by his own negligence 
contributed to his injury. We do not understand the charge 
of the Court as do the learncd counsel of the defendant. The 
second issue was not submitted to the jury upon the evidence 
without any instruction of the Court to guide them as to the law 
applicable to the facts. I t  is expressly said in the case that 
the Court stated to the jury the law as to contributory negli- 
gence, and the contention of the parties, and a190 the general 
law as to negligence, and then reviewed the evidence. As the 
charge is not srt out and no exception was taken to it, we must 
assume that the Court so reviewed the evidence as to present to 
the jury the different phases of the case in which the plaintiff 
would be chargeable with contributory negligence, and ex- 
plained fully to them the law of negligence and contributory 
negligence, so as to enable then1 intelligently to pass upon the 
iqsues, An elementary principle in the law of appellate pro- 
ceedings is  that no errbr of the trial court will be presumed in  a 
court of review. Tf therr was error it, must be affirmatively 
shown by the appellant in the record, or it will be taken in this 
Court that the case procreded regularly in the Court below and 
was in  all respects correctly tried. I f  the defendant discovered 
any crror in the charge, hr should have excepted to it and re- 
quested the Court to set out in the case, as he had the right to 
do, so much of the charge as was considered erroneous or as was 
necessary to present thc point, and having failed to do so, we 
mixst conclusively presume that the charge was free from error. 

Tbnt part  of the charge on the second issue, which is 
set out in the case, must be taken in connection with the ( 8 ) 
~ r i o r  irrstructions of the Court as to the law and cannot 
be detached from them and considered as thus isolated and as 
r n independent proposition. 5 
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Again, why should the Court have told the jury what would 
be contributory negligence, or stated the law in regard to it, if 
i t  $as not intended that the jury should apply this law to the 
facts? I t  cannot be said that the matter was left a t  large and 
that the jury were constituted the sole judges of the facts and 
the law, in view of the statement in the record that the law was 
fully explained to them. I f  the charge had been fully set out 
wo might be able to understand better the contention of the de- 
fendant, but in the prescnt state of the record we are unable 
to discover any error in the instruction to which exception was 
taken. If i t  had sfood by itself without proper explanation 
from tho Court as to the law which should be their guide in 
passing upon the evidence, i t  would clearly have been error, but 
such is not the case. 

I t  was co~tended in the able argument of the deferdant's 
counsel that the trial Judge should not have left the question 
of contributory negligence to the jury as one solely for their 
decision, but should have collated the facts which the evidence 
tended to prove and told the jury whether, if they found thow 
facts, there was or was not contributory negligence. The evi- 
dence was not all one way, but was conflicting. The plainiiff 
testified that his injury was caused solely by the sudden jerk . 
of the train, while sornc of the defendant's witnesses testified 
that he had stated to them it was caused solely by his stumbling 
over the mail sacks on thc floor, and that the defendant was not 
at fault. The response of the jury to the first issue, when read 
in connection with the finding of the Court upon that issuc, 
shows that they found as a fact that the injury resulted from 

tho jerk of ihe train. With this reference to the state 
( 9 ) of the cvidence and to the finding of the jury, we come 

now to the consideration of tlre defendant's contention. 
One fault wr find in tho defendant's pTayers upon the second 

issuc is that they all exclude the idea that the defendant wets 
negligent at  all, and we know that thf.re can be no contributory 
neghgence unless there has been preceding negligence on the 
part of the defendant. Curtis v. R. R., 130 N. C., 437; Gordon. 
v. R. E., 132 N. C., 565; Morrow I>. B. R., 134 N. C., 92. They 
are all founded upon the assumption that the injury was caused 
solely by the plaintiff's own negligence, although it is described 
as continuing and contributory, and one sufficient answer to the 
defendant's contention as based upon the Judge's charge is that 
it appears by the clearest implication the Court had fully in- 
formed the jury, in that part of the charge which was not set 
out, as to what would constitute contributory negligence upon 
the facts as found by them. I n  this case the Court could not 
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have charged as the defendant contends i t  should have done and 
which it is admitted would have been quite proper in some 
cases, because even if the jury should have found that the plain- 
tiff fell over the mail sacks, or was the more easily thrown by 
the sudden movement of the train because he had the mail sack 
on his shoulder, they may yet have concluded from all the 
facts and circumstances of the case that this was not the 
proximate cause of the injury, but that the jerk of the train 
was of sufficient force or violence by itself to produce thc un- 
fortunate result, and that i t  was not only the last in  the sequence. 
of events, but was the efficient and responsible cause. i r ,  is 
manifest from the evidence, the charge of the Court and the 
verdict, when considered together, th i t  the jury rejected the 
defendant's contention that the plaintiff was injured by falling 
over the mail sacks, but even if they had found that 'he did so 
fall, it may nevertheless be that the" jury, under instruc- 
tions of the Court, further found that, in view of the ( 10 ) 

1 plaintiff's situation and surroundings and under all the 
1 facts and circumstances of the case, i t  was not negligence to 

leave the sacks on the floor, or that a prudent man, in the exer- 
cise of ordinary care, would not have anticipated such a con- 
junction of circuinstances as made i t  dangerous to leave them 
there. 

There are manv considerations which mi& have led the v 

jury to the conclusion, upon the facts as they found them, that 
tho plaintiff was not guilty of contributory negligeme. This is 
not a case. therefore. in which i t  was reauired that the Court 
should direct an affirinative response as to contributory negli- 
gence upon a given state of facts if found by the jury, although 
there may have been evidence of those facts, as proximate cause, 
which is an essentia1,element of an afirmative finding upon the 
second issue, could not be thus passed upon by the Judge in a 
casc like this. Concurring ncgligmca of a plaintiff may un- 
doubtedly bar his recovery, as contended by the defendant's 
counsel (Lea 71. R. R., 129 N. C.; 459)) but we do not think 
that such a case is now presented as permits the application 
of that rule of law. I f  the facts, when admitted, or established 
by proof and found by the jury, lead to but one legal conclusion 
as to tho negligence of the defendant, or as to the negligence of 
the plaintiff, whether the latter's negligence be concurring or 
otherwise contributorv. i t  is Droner for the Court to instruct the ", I I 

jury how to answer the issue, but not otherwise. House v. 
R. R., 131 N. C., 103; Haltom v.  R. R., 127 N. G., 257: 

We do not think the Court, in  its charge, violated any prin- 
ciple laid down in Hinshaw v. R. IZ., 118 N. C., 1054; Eller- 
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bee v. R. R., 118 N. C., 1027; Russell v. R. R., 118 N. C., 1112; 
or MeCracken v. Smathers, 119 N. C., 617, which were cited 

by the defendant's counsel in argument and urged upon 
( 11 ) our attention, but on the contrary it is sustained by those 

cases and by Styles v. R. R., 118 N. C., 1091, and Coley 
v. R. R., 129 N. C., 411, 57 I,. R. A., 817. 

I n  the trial below the defendant had the full benefit of every 
principle of law applicable to the case and to which it was justly 
entitled. 

No error. 

Cited: Brewster v. Elizabeth City,  137 N. C., 395; Rams- 
bottom v. R. R., 138 N. C., 41; Miller v. R. R., 144 N. C., 554; 
9. v. h n c e ,  149 N.  C., 554. 

COPLAND v. WIRELESS TELEGRAPH CO. 

(Filed 13 September, 1904.) 

1. AGENCY-Recess-Corporations-l'ke Code, 8ec. 217. 
The authority to  receive money i s  not the edclusivetest of a local 

agent upon whom service of process may be made. 

2. ACCOUNTS4nrisdiction J u s t i c e s  of the Peace. 
Where the items of a n  account are  incurred under different con- 

tracts, an action may be brought on each item before a justice of 
the peace, the separate items being less than $200. 

3. ACCO.UNTS-Actions4ul.isdiction. 
The rendering of a statcmcnt of an  account for the entire amount 

due under different contracts does not prevent an  action on each 
itern if the account as  rendered is ob,jeeted to.  

4. DOCUMENTARY EVIDENCE-Agency-Account. 
The letter of a corporation objecting to  a n  account rendered is 

competent t o  show S I I C ~  objection by the corporation. 

ACTION by J. P. Copland against the American De Forest 
Wireless Telegraph Company, heard by Judge George H. Brown 
and a jury, at  May Trrm, 1904, of DARE. From a judgment 
for the plaintiff the defendant appealed. 

( 12 ) D. M.  Stringfield and B. G. Crisp, for the plaintiff. 
Ward d2 Thompson, for the defendant. 

Cr .~nx,  C. J. This action against a "wireless telegraph corn- 
pany," which now makes its first appearance in this Court, 
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proves the oft-repeated observation that every phase of life, 
the customs, pursuits and progress of a people, soon or late, are 
photographed in  the records of its Courts, as flies are preserved 
in amber and as the rays of the sun are imprisoned in the dia- 
mond. 

The summons was served upon the local operator who the 
Court found as a fact was in sole charge of the defendant's 
property at  that point and in  control of its business, and has 
received messages frorn ships a t  sea for pay, though the office 
was riot yet open for general business. This made him "its 
local agent" under The Gode, see. 21'7. The words in the pro- 
viso, "any person receiving or collecting moneys within this 
State for or on behalf of any corporation of this or any other 
State or government shall be deemed a local agent for the pur- 
poses of this section," are not intended to limit service to sucl~ 
class of agents, but to extend the meaning of the word "agent7' 
to embrace them. The authority to receive money, of itself, 
constitutes the one so authorized a local agent, but this is not 
the exclusive test of agency. 

The items of the plaintiff's claim having been incurred under 
different contracts and at different times, the plaintiff could 
maintain a separate action for the amount due under each con- 
tract, and if under two hundred dollars, before a justice of the 
peace,. though the aggregate be in excess of that sum. I t  is 
optional with the creditor in such cases to join the amounts and 
bring an action therefor, or upon each item separately. Port v. 
Penny,  122 N. C., 230; Magruder v. Randolph ,  77 N.  C., 79; 
Boyle o. Bobbins, 71 N.  C., 130; Caldwpll v. Beatty,  69  N .  C., 
365. The defendant contends that the plaintiff, having 
rendered a statement for the entire amount due. is bound ( 13 

\ ,  

by such statement and cannot afterwards elect to sue 
upon the items separately. This is true when the account ren- 
dered is accent,ed or there is no dissent within a reasonable 
time, for this amounts to a new contract to pay the amount or 
balance therein stated to be due. Hawkins 11. Long,  74 N. C., 
781. But here the defendant "objected to such statement7' 
(Il/!arEs 71. Ballance, 113 N .  C., 29), and the only contract be- 
tween the parties is upon the original transactions, and the 
plaintiff could sue upon each separately. 

The letter frorn the company objecting to the correctness of 
the account rendered was competent. I t  was not the admission 
of an agent as to a past transaction. 

No error. 

Cited: K e l l y  v. Lefmiver, 144 N.  C., 6. 
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I N  RE PETERSON. 

(Filed 20 September, 1004.) 

1. ARGUMENT OF COUNSEI-Opening and Conclusion-Superior 
Courts, Rules 3, 6. 

The opening and conclilsion of an argumcnt in the Superior Court 
is discretionary with the trial conrt, except in the cases mentioned 
in Rule 3, Superior Court Rulcs. 

2. WITNESSES-Evidence-The Code, flec. 590-Wills. 
On an issue of deuisavit unl. non., it Is not competent to show by 

the caveators a conversation had with t h e  testator, though i t  was in 
the presence of a person interested in the action a t  the time of the 
trial, but not a t  the time of the conversation. 

3. EVIDENCE-Wills. 
On an issue of devisauit vel non, i t  is competent to show what 

was said by the devic;ee or legatee when notified of the execution 
of the will. 

4. EXPERTS-Evidence-Physicians and flurgeons-Wills. 
On an issue of devisavit vel non, i t  is competent to ask a medical 

expert whether upon a given state of facts the testator was compe- 
tent to make the will. 

5. WITNESSES-Experts-Physicians and Surgeons-Wills. 
On an issue of devisavit vel non, the principle of law which 

attaches peculiar importance to the opinion of medical men upon 
questions of mental capacity does not apply to the op&ion of 
expert physicians expressed upon hypothetical questions. 

6. WILLS-Undue Influence. 
The fact that a man wills his estate to his wife, excluding his 

children, his father and other relatives, does not tend to show 
mental incapacity or undue influence. 

( 14 ) THIS was an issue of de~i isavi t  we1 no%, heard by Judge 
W. A. N O ~ P  and a juiy, at April Term, 1904, of BEAU- 

BOILT. 

The will of E. R. Peterson was executed on 25 August, 1898, 
i n  which he devised and bequeathed to his wife, Hattie A. Peter- 
son, his entire real and personal estate, appointing her executrix 
thereto. 130 died on 6 September of the same gear, and the will 
was admitted to probate in the Superior Court on 10 September. 
The testator left no children. On 2 January, 1899, the said 
Hattie A. Ptkrson executed her last will and testament, in 
which she devised and bequeathed unto Mary E. .Raynor, now 
Mrs. I r a  M. Hardy, her entire real and personal estate, ap- 
pointing the said Mary E .  her executrix, and tho will was duly 
admitted to probate on 6 May, 1901. 

On 17 July, 1901, B. F. Peterson and Mrs. Lucy A. Kern 
10 
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filed a caveat to the will of E. R. Peterson, alleging that the 
said "paper writing" was not the last will and testament of E. 
R. Peterson, for that "at the time he signed the same he did not 
have sufficient mental power and capacity to make and execute 
a valid will," and that the execution thereof was procured 
by the "importunity, coemion and undue influence of ( 15 ) 
the said Hattie A. Peterson and others." An issue was 
thereupon made up and transferred to the Superior Court for 
trial. The jury having responded to the issue in the negative, 
judgmciit was rendered accordingly, and the propounder, having 
noted exceptions to the rulings and charge of the Court below, 
appealed. 

Bodman- & Rodmnn, B ~ n g a w  R- Ward and G. W .  Ward, for 
the propounder. 

' Small R- McLean, for the caveator. 

CONNOR, J. The propounder noted an exception to the rul- 
ing of his Honor in regard to the opening and conclusion of 
the argument. This being a matter. resting i n  the sound dis- 
cretion of the Court except i n  the cases mentioned in  rule 3, 
the exception cannot be sustained. Rule 6, Clark's Code, 953. 
I n  the view which we take of the case, it is not necessary to pass 
upon all of the exceptions, as rnsny of them may not arise upon 
another trial. Exceptions numbered 8 to I 5  relate to his Hon- 
or's ruling in regard to the competency of Mrs. Kern and B. F. 
Petcrsorr to testify to alleged conversations with the testator, 
E. R. Peterson, and his wife, Hattie A. Peterson, which were 
objected to undcr section 590 of The Code. I t  is alleged that 
these conversalions were had in the presence of Mrs. Hardy 
who was then a young girl of fourtecn to sixteen ycars of age, 
and is now the executrix of Mrs. Feterson. Mrs. Kern imtified 
that she camp to Washington, tho home of her brother, E. R. 
Peterson, in May, 1898, to see her brother, because she heard 
he was ill; that Miss Baynor, now Mrs. Hardy, was a very dis- 
tant relative of her brother, and first cousin to Mrs. Peterson; 
that she did not stop at her brother's house on her visit to 
him during his last illness; that she had always stopped 
there before. 

To the following testimony the propounder objected, 
( 16 

the objection was overruled and exception noted: "Mrs. Peter- 
son told me in the presence and hearing of Miss Baynor that 
she did not want me at the housc, and gave as her excuse that 
i t  put too much on her servant." She also testified, under ob- 
jection, to other conversations with Mrs. Peterson in the pres- 

11 
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ence of Mrs. Hardy and Mrs. Waters, to all of which the pro- 
pounder excepted. 

This testimony comes within the principle decided in  Pepper 
v. Brouglzton, 80 N.  C., 251, and is inadmissible, unless, as con- 
tended by the caveators, i t  is made competent by the decisions 
in  Peacoclc v. Xtott, 90 N. C., 518, and Johnson v. Townsend, 
117 N. C., 338. Pepper v. Brougkton was an issue of devisnvit 
vel non, involving the validity of the will of one Lougee. The 
caveators showed by one Harris a declaration of the testator 
regarding the treatment of himself by the husband of the pro- 
pounder. For the purpose of repelling this testimony she of- 
fered to prove by her husband that he "never rcfused to speak 
to Lougee," being the treatment complained 01. This Cour? 
held that the witness was incompetent. DILLAED, J., says: "In 
this case Broughton is received to deny that he refused to speak 
to Lougee, and this was on his oath, and to this oath the other' 
party to the action, Pepper, could oppose nothing except the 
statement in conversation with the supposed testator. I t  mat- 
ters not whether the object of the testimony was to prove a 
speaking affirmatively or negatively; it was to prove something 
material between the witness and the deceased, about which the 
deceased could have testified if alive, and i t  was unjust to allow 
Broughton, by his evidence as to this point, to have any influ- 
ence to establish one of the wills rather than the other, when 
Lougee.could not be heard in reply." Here the allegation of 

the caveators is that the execution of the will of E. R. 
( 17 ) Peterson was the result of "importunity, coercion and 

undue influence" of Hattie A. Peterson and others. B. 
F. Peterson and Mrs. Kcrn, the caveators, proposed to testify 
to alleged declarations of the testator, E. R. Pcterson, and 
Mrs. Hattie A. Peterson, the devisee and legatee in the will, 
tending to establish their contentions. Mrs. Peterson is dead, 
and is represented by Mrs. Hardy, her executrix and the benc- 
ficiary under her will. The caveators contend that the proposed 
testimony is competent under the exception made to the gcneral 
rule in  Peacock 11. dtott, supra. We assume that his Eonor 
concurred in that view. The witnesses testified that Mrs. IIardy 
was present at some of the alleged conversations, and Mrs. 
Watcrs a t  others; that Mrs. Hardy was at  that time befween 
fourteen and sixteen years of age. I t  is not alleged that she 
was a party to, or took any part in, or was in any way inter- 
ested in the conversations or the subject matter of them. In  
Peacock v. Stott a contract was alleged to have been made be- 
tween one Alvin Peacock, Wyatt Earp, Redding Richardson 
and A. J. Taylor. The plaintiffs offered to prove the terms of 
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the contract by Peacock, Richardson being dead, the other 
parties living. I n  response to an objection to the competency 
of the witness under section 590. SMITH, C. J., says: "The 
conversation sought to be elicited by the first interrogatory was 
with three persons, and to show their contract with the witness, 
so that these two living witnesses to the fact to which the testi- 
mony is directed could give their version of it, and the evidence 
of the witness would not be beyond the reach of correction or 
contradiction, and the reason for the exclusion would not exist. 
As, then, the testimony is not within the words of the excluding 
proviso, nor the reason of the rule that i i  prescribes, we are of 
opinion that i t  ought to have been admitted." I n  Johnson v. 
Townsend.  supra. MONTGOMERY. J.. S ~ V S  : "We think tho con- , ., 
vcrsation-transaction-which the witness offered to 
prove by his own testimony was not strictly a conversa- ( 18 ) 
tion with the intestate. but was one held with him and 
two others, his sisters the plaintiffs in this action who were as- 

I sociated with him in the transaction." CLARK, J., in Balcer v. 
Blake, 120 N. C., 177, points out clearly the principle upon 
which these cases are based: "In those cases the personal trans- 
action was had with two or more persons associated in interest, 
and i t  was held that the death of one of them does not prevent 

t such transactions being given in evidence when the associates 
of the decedent are living and parties to the action." This case 
is directly in point. I t  cannot be that because at  the time of 
the alleged declarations of Mrs. Peterson, a young girl of six- 
teen years of age, having no interest in the making of Mr. 
Peterson's will or the disposition of his property, was present, 
the door is opened, after Mrs. Peterson's death, for the ad- 
mission of the testimony of persons as to alleged conversations 
with Mr. and Mrs. Peterson, who are so deeply interested in in- 
validating the will. At the time of the all~ged conversations 
Mrs. Hardy had no interest in the disposition of Mr. Peterson's 
property. We think that the testimony objected to was incom- 
petent, and the exceptions relating thereto should be sustained. 
Of course any declarations of Mrs. Peterson relevant to the is- 

, sue are competent to be proved by witnesses who do not come 
within the prohibition of section 590. Dr. J. C. Rodman, the 
physician of Mr. Peterson prior to and at the time of his death, . 
and who was also a witness to the will, testified as follows: "I 
told him that you have told me that you have made a will, but 
I think you had perhaps better have it drown up by a lawyer. 
I told Mrs. Peterson  he^ h u s b a ~ d  had made a will in her 
favor, but advised her to have a lawyer draw i t  up for her pro- 
tection." The propounder proposed to show by this witness that 
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a t  the time he spoke to Mrs. Peterson about her husband's will 
she said that she would not speak to him herself and 

( 19 ) would not let the doctor do so; that she would rather let 
the whole of his property go than annoy him about it. 

To this the caveators objected. The objection was sustained and 
constitutes the basis of exception No. 20. It was charged and 
testimony introduced for the purpose of showing that she, by 
im~orluni tv  and undue influence, procured the execution of the 
wifl. We ;hink that in rebuttal'o; such testimony it was com- 
petent to show her acts and declarations when advised to have 
anorher will writsen. kt thax $me there was no suggestion of 
any controversy in regard to her husband's will. He  had, it 
seems, made a will in  her favor. Dr. Rodman, thinking it safe 
to prevent trouble in regard to the form of the will-the dcscrip- 
tion of the property-made a suggestion that it would be well 
to have it drawn by a lawyer. Her  conduct and declaration, ' 

showing the state of her mind and feeling upon the subject, were 
certainly relevant, and we can sce no objection to the mode of 
proof. Dr. Rodman was one of the witnesses to the will, but 
had no interest in the disposition of the property. The objec- 
tion should be sustained. 

E. R. Peterson, the alleged testator, was sick for several 
months prior to the execution of the will and his death. Dr. 
Rodman testified that he, as his physician, took him to Balti- 
more in April, 1898, for the purpose of an operation, and told 
him that there was an element of danger in such operations, 
and asked hini if his business affairs were arranged. He  told 
the witness that he had written his will and left everything lo 
his wife. The operation was performed. He  returned home. 
The witness usually saw him from one to three times a day. 
Some days he did not see him at all. H e  gave him morphine 
occasionally. H e  was always rational until the night before ' 

he died. I n  the latter part of August the witness told him 
that he was a sick man, and could not say that he would get 
well. He  told him that he (Peterson) had told the witness that 

he had a will, but he thought perhaps that he had bet- 
( 20 ) ter have it drawn up by a lawyer. Peterson said that he , 

would think about i t  next day. He  asked the witness if 
William B. Rodman (a  lawyer) was in town, and the witness 
told him'no. At the witness' suggestion he sent for Mr. Bragaw 
(a  lawyer), and Mr. Randolph came with him. Mrs. Peterson 
went out of the room. Bragaw asked him how he wanted his 
property left, and he said he wished- i t  left to his wife. Bra- 
gaw then drew the will and Petersou.siped it, and the witness, 
together with Randolph, witnessed i t  in presence of Peterson 
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and of each other. Both saw him sign it. Bragaw told him 
that he had better specify some of his property and put the) r e  
mainder in  the residuary clause, which was done. After it was 
drawn and read, he asked if everything was left to his wife, and 
Mr. Bragaw said yes, and he signed the will. His mind was all 
right and he knew what he was doing. Dr. Rodman testified on 
cross-examination that he "was consulted by Peterson in De- 

I comber, 1897, or January, 1898. As early as March or April, 
1898, he became satisfied that i t  was cancer and that i t  was 
incurable. He  took him to Baltimore, where an operation was 
perforiized, and it disclosed cancer. Ii had no beneficial cflect 

I except to diagnose his disease. The malignant disease first 

started in the gall bladder, then extended to the liver, which 
also became the seat of the disease. The tumors or nodules on 
the gall bladder presented the appearance of a bunch of grapes. 
The bile duct was also examined during the operation and was 
involved in  the malignant disease. After his return from Balti- 
more he continued to grow worse, and his extreme jaundice con- 
tinued and deepened in color. His  falling off and emaciation 
also continued, so that at the time of his death he was a mere 
skeleton, weighing probably eighty pounds. This was his con- 
dition for some weeks prior to his death. The function of the 

1 liver is to secrete bile. The gall bladder acts as a reservoir to 
hold the bile after its secretion by the liver, and the bile 
duct conveys the bile from the gall bladder into the in- ( 21 ) 
testines. Bile is necessary to the assimilation and diges- 
tion of food. and without that death ultimatelv ensues. The re- 
sult of the diseased condition of these organs was to obstruct the 
passage of bile into the intestines, and it produced jaundice, in- 
testinal indigestion, and helped to starve him, but the malignancy 
of the disease had more to do with his emaciation than the 
jaundice. The blood became clogged with impurities and con- 
tained bile. I t s  presence in  the blood produced jaundice. I t  is 
called bile poison. I t  impoverishes the blood. One result of 
bile poison of the blood is to produce in some cases languor, 
drowsiness, unconsciousness, coma, and even death. The brain 
is nourished and fed by the blood, and if the blood is poisoned 
and'impoverished it is bound to have some effect on the brain, 
in my opinion, -although Mr. Peterson's brain was not irn- 
paired." 

I t  was admitted that Dr. Rodman was an  expert physician. 
Dr. P. A. Nicholson was introduced by the propounder and 

testified that he was a practicing physician; knew Mr. Peterson 
and saw him durine his last sickness: that the last visit he " 
made him was in the third week in August, when he saw him 
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about half an hour. He talked sensibly and reasonably; never 
saw him any other way; he knew Peterson had mind enough to 
make disposition of the property. On cross-examination he 
said the mind of Peterson was not impaired to any degree that 
he could discover. He  was a very isck man, and the witness 
knew that he would never get up again, but it was not pre- 
posterous for him to hope to get well; he had cancer of the gall 
duct, and that class of patients are always very sanguine. 

The caveators introduced Dr. John G. Blount, who was ad- 
mitted to be an expert physician. H e  testified in regard to the 
func~ion of she liver, etic., i o  which ihele was ilo objection. B e  

was asked the following question: "If the jury should 
( 22 ) find from the evidence that Peterson was in the physical 

condition testified to by Dr. Rodman, and should further 
find from the evider~ce that it was accompanied by flightiness of 
the mihd, incoherency of speech, impairment of memory and a 
lack of continuous power of thought, together with a weakened 
and emaciated condition of his body, would he, in your opinion 
a s  a physician, during the last two or three weeks of his life, 
have sufficient mental capacity to know what property he had, 
to whom he was giving it, and how he was giving it, in case he 
undertook to make a disposition of it, assuming that the jury 
should find the facts stated in this question to be established by 
the widmce?" To this question the propounder objected; the 
objection was overruled and the propounder excepted. He an- 
swered that in his judgrnnt he would not. 

The caveators introduced Dr. 8. T. Nicholson, whose testi- 
mony was substantially like that of Dr. Blount. The exception 
to the testimony cannot be sustained. These witnesses were 
examined as experts; they did not see the alleged testator, and 
their opinions were expressed upon hypothetical questions, the 
form of which has been approved by this Court. A large num- 
ber of witnesses were exanlined by the propounder and caveators 
in regard to the mental condition of the alleged testator, in 
which there was a wide difference of opinion expressed. Mr. 
Bragaw and Mr. Randolph corroborated the testimony of Dr. 
Rodman. 

A large number of special instructions were presented to'the 
Court by the propounder and the caveators, some of which were 
given, several were modified and a number refused, to which 
exceptions were noted. We think it necessary to notice only two 

of the exceptions to the charge. 
( 23 ) At the request of the cavcators, the Court instructed 

the jury as follows: "That the caveators, the brother and 
sister of E. R. Peterson, have offered witnesses, Dr. J. G. 
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Blount and Dr. S. T. Nicholson, who are termed med- 
ical experts; that these witnesses have testified that in  the latter 
stages of the disease. from which Peterson was suffering and " u 

died, they would expect to find certain symptoms and condi- 
tions, among them the loss of memory, impairment of mind, 
inability to fix the attention, want of coherency, drowsiness and 
stupor, lack of will power and resistance; and these medical 
experts further testified that if these conditions and symptoms 
did exist, then, in their opinion, the said Peterson did not have 
the capacity to make a will. Kow the Court instructs you that 
the law attaches peculiar importance to the opinion of medical 
men upon the question of mental capacity when they testify to 
mental capacity on matters within the domain of their profes-. 
sional experience and training, as by study and experience in 
the practice of their profession they become experts in  the mat- 
ter of bodily and mental ailments." The propounder excepted 
to this instruction, for that it selects two of the physicians who 
were examined as experts who never saw -the alleged testator 
while he was sick, and who testify only upon the hypothesis 
that certain physical conditions accompanied by certain mental 
conditions, are found by the jury to exist, and ignores the testi- 
mony of two other physicians who express opinions based upon 

1 actual personal knowledge of 'the condition of Peterson at and 
near the time of making the will. While it may be that upon 
a critical view of the language of his Honor it is capable of this 
construction, it will be observed that his Honor adopted the 
language of the prayer of the caveators, which was evidently 
drawn with a view of presenting to the jury the principle an- 
nounced as to the weight to be given to the opinions of medical 
men in  regard to mental condition. Dr. Rodman and Dr. T. A. 
Nicholson testified as to the actual conditions, giving their opin- 
ions deduced therefrom, while Dr. Blount and Dr. S. T. 
Nicholson testified as experts only. We are quite sure ( 24 ) 
that his Honor did not intend the jury to understand 
that the law attached more importance to the opinion of the 
medical witnesses who had never seen the alleged testator than 
it did to the opinion of those who had seen, and one of them 
attended him in his last illness. His  evident purpose was to 
announce a general principle which would apply to all of the 
medical witnesses. However this may be, the propounder pre- 
sents by the exception a more serious question: I s  the prin- 
ciple, as applied by his Honor to the testimony of Dr. Blount 
and Dr. P. A. Nicholson, correct? Does i t  apply to the testi- 
mony of witnesses who have no personal knowledge or obser- 
vation upon which their opinions are based? I n  Fly& v. .Boden- 
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hnmer, 80 N. C., 205, a careful examination of the facts shows 
that the matter in  issue was the mental condition of one Speaee, 
who had executcd the note sued upon. Dr. Jones testified that 
he had beer] a practicing physician for thirty years and "at- 
tended the deceased in  his last illness." He  explained the 
nature of his disease and its effect upon the mental faculties, 
expressing the opinion that he was incapacitated from executing 
the note. The Court said to the jury: "The law likewise at- 
taches peculiar importance to the opinion of medical men wl:o 
have the opportuniky of observation up011 a question of mental 
capacily.7' " :,. * SMITH, C. J., discussing an exception to 

this instruction, said : "But the opinion of a well-instructed 
and experienced medical man upon a matter within the scope 
of his profession znd based on personal observation and knowl- 
edge? is and ought to be carefully considered and weighed by 
the jury in rendering their verdict." I n  conclusion, the learned 
Chief Justice says that 'Tt cannot admit of question that the 
opinion of the medical expert who attended the deceased during 
his last fatal illness and must have become familiar with his 
disease and its effects upon both body and mind, should have 

greater weight and possess a higher value in determin- 
( 25 ) ing his rnental as well as physical condition than the 

opinion of an unprofessional man." While the distinc- 
tion sought to be established by the propounder is not clearly 
pointed out, the language of the Court is confined to cases where 
the witness had personal knowledge and observation, and is 
fully sustained by the text-books. I n  discussing this question 
the author of Rogers Expert Testimony, p. 476, sec. 204, says: 
"Wc have seen in the preceding section that courts have asserted 
that the opinions of physicians on questions of mental capacity 
are entitled to greater weight than those of ordinary witnesses. 
An examination of those cases, however, shows that the opin- 
ions of mcdical men are considered entitled to greater weight 
than the opinions of nonprofessional persons, provided the phy- 
sicians have had personal observation and knowledge of the 
person whose capacity is the matter in issue. The cases which 
follow show that if the medical men have not had such per- 
sonal observation and knowledge of the individual, their testi- 
mony has not been considered as entitled to greater weight than 
is the testimony of ordinary witnesses who have personally ob- 
served and known the individual in question. 

I n  Goodwin v. Xtate, 96 Ind., 550, Elliott, J., says: "It 
would have been error for the Court to tell the jury that the 
expert witnesses, speaking merely as to matters of opinion and 
basing their opinions on hypothetical questions, were entitled 

18 
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~ In, re PETERSON. 

1 to more credit than witnesses who had knowledge of facts gath- 
ered from personal observation and who based their opinions on 

I actual facts and not supposed cases. As both kinds of evidence 
are competent, the jury are charged with the weight and effect 
of the evidence in each particular case, and the Court has no 
right to charge them to give preference to one class or the 
other." Where the exnert states mecise facts in science as as- 
certained or settled, or states the necessary and invariable con- 
clusion which results from the facts stated, his opinion 
is entitled to great weight. Where he gives only the ( 26 ) 
probable inference from the facts stated, his opinion is 
of less importance, because it states only the probability. 

, Rogers, supra, p. 484; S. v. McCullock (Iowa), 55 L. R. A,, 
378, 89 Am. St., 382. Several eminent judges and authors ex- 
press the opinion that the rule, even as limited, is not sound 
and should be rejected. Certainly, in view of the wide diver- 
gence and often irreconcilable opinions expressed by medical 
experts in respect to mental capacity upon personal knowledge 
of conditions and hypothetical questions, the principle should 
not be extended beyond the limits herein prescribed. We have 
a striking illustration in this case of the danger of undertaking 
to prescribe any rule for weighing the testimony otherwise than 

1 

by the opportunities for knowing the facts upon which their 
opinions are based. Of the four intelligent physicians exam- 
ined, two express positive opinions that the testator had suffi- 
cient mental canacitv to make the will. and two with eaual con- 

1 " 
fidence express opinions exactly to the contrary. f t  would 
seem that the safer rule would be to permit the'entire evidence 
to go to the jury to be weighed and considered by them in the 
light of all the other evidence upon the question. The excep- 
tion of the propounder to his Honor's instruction must be sus- 
tained. Wharton Evidence (2 Ed.), sec. 454; Taylor Evi- 
dence, see. 58; Kernpsey v. McGinnis, 21 Mich., 123. 

His Honor, in response to the prayer of the caveators, in- 
structed the jury that "if E .  R. Peterson had died intestate, 
and having died without children, his widow would have been 
entitled to one-half of the personal estate and to dower in his 
real estate, and his brother and sister would have been entitled 
to the other one-half of his personal estate, and also to his real 
estate subject to the widow's right of dower. The caveators 
insist that the fact that E .  R. Peterson, by the said paper- 
writing, entirely excluded his blood from any share in 
his estate and gave the whole thereof to his widow, is a ( 27 j 
circumstance, to be considered, tending to show lack of 
mental capacity to make a will, and the Court so charges you." 

' 19 
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His Honor repeated this language, concluding: "Is a circum- 
stance to be considered on the question of undue influence ex- 
erted upon him to make the alleged will?" To both these in- 
~t~ructions the propounder excepted. Mr. Underhill, i n  his ex- 
cellent work on wills, says: "The fact that a rnan bequeaths his 
estate to his wifc, excluding his children, his father and other 
relatives, is absolutely immaterial upon the question of undue 
influence. The silent influence of affection and respect aug- 
mented by the tender and kindly attention of a faithful wife 
cannot be regarded as in any sensc undue influence." Under- 
hill Wills, 212. An exan~ination of the cases cited by the 
authcr sus~nins the language quoted. I n  the light of the expe- 
rience and observation of men of the best judgment and sound- 
est minds, we can see nothing in the fact that this man gave his . 
estate, the produce of their joint industry and economy, to his 
wife, tending to show mental incapacity or undue influence. 
We do not think it tended to show either undue influence or 
mental incapacity. I t  seems in the light of the testimony the 
most natural and fitting expression of affection and solicitude 
of the testalor. His acts and declarations and his letters writ- 
ten to her are all consistent with the disposition which he made 
of his cstate. The exception should be sustained. 

While we do not deem it necessary to pass upon the excep- 
tion to the refusal of the Judge to dismiss the proceeding for 
that there was no evidence of undue influence, we think it 
proper to say that when the caveators rested their case &ere 
was, in our opinion, no such evidence. The propounder, how- 
ever, waived fhis exception by introducing evidence. For  the 
reasons pointed out, there must be a 

Ncw trial. 

( 98 ) WALKER, J., concurring in the result. T concur fully 
in the decision of the Court in this case that there should 

be a new trial, and for the reasons so clearly and conclusively 
stated by Justice CONNOR; but7 as I do not think i t  is necessary 
to pass upon the competency of the question which the cavea- 
tor's counsel asked the witness, Dr. John G. Blount, as to the 
mental capacity of the testator, the appeal having been disposed 
of by other rulings, I am unwilling to commit myself to the 
correctness of the decision upon the question so put to the med- 
ical experts. I prefer to consider and decide that matter when 
it is necessary to do so, and after a careful study and examina- 
tion of i t  in the li&t of the precedents. As at  present advised, 
I am strongly inclined to the opinion that the question was in- 
competent, as the witness was called upon to give an answer 
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which, if it was acted upon by the jury, would have decided the 
issue for them instead of leaving the ultimate fact of mental 
capacity, which was the very substance of the issue, to be found 
by the jury upon a review of the evidence, and so that the con- 
clusicn when reached would have been that of the jury and not 
the mere adoption of the opinion of the witness. A witness 
mav testifv to the mental condition and the mental and D ~ Y -  

L " 
sical characteristics of the person whose mental capacity is in 
question, but it seems to me that he should not be permitted to 
give an opinion as to whether he has or has not sufficient mental , 
capacity to execute a mill or a deed, for this is a mixed ques- 
tion of law and fact, and, besides, the question in its scope is as 
broad as the issue itself. 

As I understand the law in regard to expert and opinion 
evidence, such a question is forbidden because the witness must 
pronounce upon the law, and, besides, in answering the question 
he would be exercising a function which, under our system of 
jurisprudence, belongs exclusively to the jury. He passes be- 
yond the limit prescribed for such evidence and enters 
the domain of fact and law instead of opinion merely. ( 29 ) 
While I have had little time to investigate the subject, 
i t  seems to me that the views which I have expressed are fully 

1 sustained by the cases of Smi th  v. Smi th ,  117 N. C., 326, and 
Clary v. Clary, 24 N. C., 78. I n  the first of those cases the 
witness testified that "no power on earth could influence the 
vendor," whose deed was alleged to have been procured by un- 
due influence. The Court held this to be inconlpetent as the 
equivalent of an opinion upon the very fact in issue, and as 
comprellensive as the issue itself, citing Clary v. Clary, supra. 
The cases of Smith v. S m i t h  and Clary v. Clary, and also 
McDougald v. McLean, 60 S. C., 120, are in perfect harmony, 
when they are considered with reference to the special facts of 
each of them, and they do not, in my opinion, sustain the deci- 
sion of the Court upon a question similar to the one we are now 
discussing, in Whitulcer v. Barnilton, 126 N.  C., 465. I n  Clary 
v. Clary the witness was not required to express his opinion as 
to whether the vendor had sufficient mental capacity to execute 
the bill of sale, but his tes:imony related solely to her general 
mental condition, and his answer did not by any means neces- 
sarily imply that she did not have mental capacity sufficient 
for that purpose. Weakness of mind merely is not the same as 
mental incapacity to execute an instrument. I t  may be some 
evidence to show the existence of the latter, but does not ex- 
clude the idea of its nonexistence. What was said by Judge 
GASTON in Clary .c. Clary must be considered in relation to the 
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particular question asked the witness in that case, and had ref- 
erence to mental condition or soundness and not to mental 
capacity, which is quite a different thing, as shown in Rogers 
Expert Testimony (2 Ed.), p. 164, sec. 69, where it is said that 
the "weight of authority is opposed to allowing the witness to 
express an opinion as to whether an individual had the mental 

capacity to dispose of his property by will or deed." 
( 30 ) In  Lawson Expert and Opinion Evidence (2 Ed.),  

p. 155, the rule is thus stated: ((Capacity to make a will 
is not a simple question of fact. I t  is a conclusion which the 
law draws from certain facts as premises. Hence i t  is im- 
proper to ask and obtain the opinion of even a physician as to 
the capacity of any one to make a will. Under our system 
that question was addressed to the jury. All evidence which 
tended to shed light on his mental status, the clearness and 
soundness of his intellectual powers, should have gone before 
them. This being done, however, the witness should not have ' 

been made to invade the province of the jury." See, also, ' 

Walker v. Walker 84 Ala., 470;  I n  re Amold, 14 Hun., 525; 
Reg. v. Richads, Fos. 6i Fin., 87, and Pairchild v. Bascom, 35 
Vt., 416, citing Crowell v. Kirk, 14 N. C., 356, in which Judge 
RUFPIN says: "AS far  as we perceive the meaning (of the ques- 
tion) we suppose the attempt was to get the opinion of the wit- 
ness, whether the supposed testator had capacity to make a will. 
* * * If this was the purpose of the inquiry i t  was prop- 
erly refused, for the witness is not to decide what constitutes 
mental capacity or a disposing mind and memory, that being a 
matter of legal definition. H e  might state the degree of intelli- 
gence or imbecility in the best way he could, so as to impart 
to the Court and jury the knowledge of his meaning, that they 
might ascertain what was the state of the testator's mind and 
memory; but whether that was adequate to the disposition of 
his property by will did not rest in the opinion of the witness." 
Judge DANIEL, who wrote the opinion of the Court in Crowell 
v. Kirk, says, at page 357: "The defendant's counsel asked his 
own witness, Harris, if in his opinion the testator was capable 
of making a will; an objection being made, the witness was not 
permitted to answer the question. I do not think that the 
Judge erred in this. The opinions of witnesses in England are 

confined to persons of science, art  or skill in some par- 
( 31 ) ticdlar branch of business, and they have to give the 

reasons upon which their opinions are founded. All 
other witnesses are to state the facts, and the jury make up 
their opiniong on the facts thus deposed to. I n  this country 
the courts have said that the law placed the subscribing witness 

22 
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about the testator to ascertain and judge of his capacity. But 
no case has gone the length of permitting the evidence of opin- 
ion offered in this case to go to the jury." The case last cited, 
it seems, is directly in point and explains what is said in  C l ~ y  
v. Clam/, so as to reconcile that case with the authorities. 

But the evidence of thc witness in this case is more objec- 
tionable than would be that of an expert who had personal 
knowledge of the facts upon which he bases his opinion, and 
the latter is, as WP have seen, incompetent to give such tesli- 
mony. The witnesses, Dr. Blount and Dr. S. T. Nicholson, 
wiiosc evidence was siibstaiitial!j, thc same, were permitted to 
testify that if the jury found the testator manifested certain 
symptoms and conditions stated in the hypothetical question, 
he did not have mental capacity sufficient to make a will. Med- 
ical experts, who have never seen the testator or observed his 
symptoms or general mental and physical condition and char- 
acteristics, testify not as to the effect which the disease of which 
these symptoms are indicative was likely to have upon the tes- 
tator's mind or memory or upon his general mental or physical 
condition, which are strictly matters of opinion and proper sub- 
jects of expert testimony, but they depose to a fact, upon evi- 
dence at second hand, and superadd their opinion upon the law 
applicable to those facts. This, it seems to me, is  a clear vio- 
lation of the rule relating to such testimony. 

Cited: Smi th  v. Moore, 142 N.  C., 285; Taylor I) .  Security 
Go., 145 N. C., 395. 

BROWN v. COGDELL. 
( 32 ) 

(Filed 20 September, 1904.) 

1. A P P E A G E e m o v a l  of Causes-Persowal Property. 
An appcal may be taken from the refusal of a motion to remove 

a n  action for the recovery of personal property, and such rernov%l 
is a matter of right. 

2. VENUE-Claim and Delivery-Persolwl Property-The Code, Sec. 
190, Bubsec. +Laws 1889, Ch. 219. 

The venue of actions for the recovery of personal property is  in 
the county where the property is  situated, though the ancillary 
remedy of claim and delivery is  not resorted to. 

ACTION by James Brown against Samuel Cogdell, heard by 
Judge T.  A. McNeill at April Term, 1904, of PITT. From a 
judgment for the plaintiff the defendant appealed. 

23 
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Jarvis & Blow for the plaintiff. 
Grimes (e. Grimes for the defendant. 

CLARK, C. J. This is an action for the recovery of personal 
property. The plaintiff is a resident of Pitt  County and both 
of the defendants reside in Beaufort County, where, also, the 
property seized and the subject of the action was situated. 

The appeal from the refusal of the defendant's motion to re- 
move the cause to Beaufort Gountp Tvas not premature. Con- 
nor v. Dillard, 129 N. C., 50; Roberts v .  Connor, 125 N.  C., 
45; Alliance z) .  M u d / ,  119 K. C., 124. Actions for the recoxr- 
ery of personal property are properly triable in the county in 
which such property is situated. The Code, see. 190 (4),  as 

amended by Laws 1889, ch. 219. This is true, whether 
( 33 ) the ancillary remedy of claim and delivery is resorted 

to or not, since the latter is simply to obtain possession 
of the property before judgment or security for its being forth- 
coming if .the plaintiff obtains judgment. 

I n  Smithdeal I?. Wilkinson,  100 N. C., 52, it was held that 
the requirement, The Code, see. 190 (4))  that an action for 
"the recovery of personal property" should be tried in the 
county where the property is situated, was restricted to per- 
sonal property, "distrained for any cause." Thereupon the 
act of 1889, chapter 219, struck out the restriction and made 
the venue for the ('recovery of personal property" in all cases 
the county where the property is situated. 

The recovery of personal property being the chief object of 
this action, and not merely an incidental matter (Woodard v .  
Sauls, 134 N .  C., 274)) and the motion to remove having been 
made "in writing" and in apt time, i. e., "before the time of 
answering" expired, the removal was a matter of right, not of 
discretion. Mfg.  Co. v. Brozuer, 105 N. C., 440; Jones v. 
Statesville, 97 N. C., 86. I n  refusing the motion to remove 
there was 

Error. 
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HALL V. HOLLOMAN. 
( 34 ) 

(Filed 20 September, 1904.) 

WITNESSES-Evidence-Husbafid and Wife-The Code, Nee. 590. 
Where the husband of an  administratrix, not being a party to the 

action and having no interest in the event thereof, testified, i t  did 
not render admissible testimony of the defendant as to transactions 
between the deceased and the defendant. 

~ C T I O K  by Susette Hall against Robert Ilollon~an, heard by 
Judge SP. B. Couficill and a jury, at  February Term, 1904, of 
HERTFORD. From a judgment for the defendant the plaintiff 
appealed. 

I 

Winborne & Lawrence and F. D. Winston for the plaintiff. 
George Cowper, D. C. Barnes and L. L. Smith for the defend- 

CLARK, C. J. I t  is alleged in the complaint, and not denied 
in the answer, that Emma Butler, the plaintiff's intestate, an 
ignorant colored woman, held hvo notes executed by the defend- 
ant-one for $1,000 and the other for $700. The plaintiff al- 
leges that the said Emma carried the notes to the defendant to 
calculate the amount due on the same and for payment; that 
the defendant, claiming to be busy, told her he would make the 
calculation and come down and pay her, retaining the notes, 
but that he has never done so. The defendant denies this, and 
contends that he paid off the notes in full, and, having thus 
obtained possession of the notes, he has since destroyed them. 

Two witnesses-Keen and Hall, the latter the husband of the 
plaintiff administratrix and not a party to the action-testified 
to the conversation between the deceased and the defend- 
ant at the time the notes were left with the defendant. ( 35 ) 
Thereupon, the court permitted the defendant himself to 
testify as to the conversation berween himself and the deceased, 
over the plaintiff's exception. I n  this there was error. The 
Code removes generally from witnesses the common law dis- 
ability by reason of interest, but excepts (section 590) '(parties 
* * * testifying in their own behalf concerning a personal 
transaction * * * between the witness and the deceased." 
* * * See Bunn v. Todd, 107 N. C., 266, where section 590 
is analyzed. 

There is this exception to the disqualification still retained 
by section 590 in the above cases: "Except where the executor, 
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administrator, etc., is examined in his own behalf, or the testi- 
mony of the lunatic or deceased person is given in evidence con- 
cerning the same transaction or communication." Death hav- 
ing closed the mouth of the deceased, the law (as heretofore) 
closes the mouth of the other, except only where the personal 
representative of the deceased opens the matter by testifying 
himself or putting in  the testimony of the deceased. This 
means the testimony of the deceased as his deposition de bene 
Psse, or evidence of his testimony at a former trial, and not 
merely testimony f o r  the p7aintif by competent witnesses, as in 
this case. Else the statute, instead of the words used, would 
have simply made the defendant compctcnt "whenever any evi- 
dence of the personal transaction * * * is introduced in 
behalf of the plaintiff administrator or executor." Orr the con- 
trary, to make the defendant competent, either the plaintiff ex- 
ecutor (or administrator) must himself testify as to the trans- 
action, or he must introduce the testimony of the deceased-not, 
as here, the testimon;~ of disinterested and therefore competent 
witnessrs-to prove the transaction. 

This exact point was decided in McEae v .  Malloy, 90 
( 36 ) N. C., 521, and i t  was held that third persons present 

at  such conversations "may be examined by either party 
to the action, but the disqualifications of a party to the cause 
is not removed thereby, as the statute wakes no exception where 
others were present." To the same purport is Sumner 11. Can- 
dler, 92 N.  C., 637, where the facts are "on all-fours" with this. 
The plaintiff administrator introduced the son of the deceased 
as a witness, who testified as to the conversation, and the Court 
held that the defendant was not thereby rendered competent 
because the plaintiff had neither testified himself nor put in 
evidence any testimony of his intestate. 

The riik is stated in NcCanless v .  Reynolds, 74 N. C., 301, 
quoted and approved in Arrnfield v .  Colvert, 103 M. C., at p. 
156: ('Unless both parties can be heard on oath, a party to the 
action is not a competent witness." As said in Blake v. Blake, 
120 N.  C., 179 : "The very words of the statute forbid the 
transaction with a decedent being given in evidence, unless tho 
person claiming under the deceased, as executor, * * * is 
first examined in his own behalf, or gives in evidence, it may be 
added, the testimony of the deceased himself-not, as here, testi- 
mony of disinterested witnesses. I t  has been repeatedly held 
that, in such cases, agents and attorneys of the parties are com- 
petent, their bias, if any, being a matter for the jury. Propst 
11. Fisher, 104 N.  C., 214; Sprague v. Bond, 113 N. C., 551. 
A. V. Hall, husband of the plaintiff administratrix, is not a 
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party to the action and has no interest in the event thereof, and 
is a competent witness. Brndsher 21. Brooks, 71 N. C., 322. 

In  Eurnett v. Savage, 92 N. C., 10, and IIughes v. Boone, 
102 N.  C., 138, the defendant was made competent because the 
plaintiff, the personal representative, testified in  his own behalf 
to the transaction. I n  Nizon ?I. McKinney, 105 N. C., 23, the 
deposition of the deceased was read in evidence, which, 
of course, made the defendant competent. Peacock v. ( 37 ) 
Stott, 90 N.  C., 518, and Johnson v .  Townsend, 117 
N. C., 338, are clearly distinguishable for the reasons given in 
Giaice v. Blake, 120 N.  C., i79. 

Error. 

SEARS v. WHITAKER. 

(Filed 20 September, 1904.) 

MA WEB AND SERVANT-Penolty-The Code, Aecs. 5119, 3120. 
The statute making i t  penal t o  cntice a servant who has con- 

tracted to  serve to  unlawfully leave the service of his employcr does 
not apply when the servant has merely made a contract t o  serve. 

ACTION by J. G. Sears against T. L. Whitaker, heard by 
Judge Prcdericlc Moore and a jury, a t  June Term, 1904, of 
HALIFAX. From a judgment for the defendant the plaintiff 
appealed. 

W. A. Dunn and Albion Dunn for the plaintiff. 
Jiitehin, Smith  & Xitchin and Day CE Bell for the defendant. 

MONTGOMERY, J. This action was commenced before a jus- 
tice of thc peace for the recovery, by the plaintiff of the defend- 
ant, of the penalty afforded by section 3120 of The Code. The 
cornplaint before the justice of the peace was that the plaintiff 
hired Redrnond Whitaker to serve him as a farm laborer from 
30 Jar~uary. 1904, till ilqgust 1st of that year; that the defend- 
ant enticed, persuaded and procured Redmond Whitaker to un- 
lawfully leave the plaintiff's service, and did also un- 
lawfully and knowingly harbor and detain him in his ( 38 ) 
(the defendant's) own service from the service of the 
plaintiff after said Whitaker had unlawfully left the plaintiff's 
service and after the defendant had been notified of such un- 
lawful leaving. 

I n  the Superior Court, after all the evidence was in on the 
part  of the plaintiff, judgment as in case of nonsuit under the 
act of 1897 was entered against the plaintiff on the defendant's 
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motion. It appeared in the evidence, which for the purposes 
of this action .must be taken as true, that on 26 January, 1904, 
said Whitaker agreed to enter the service of the plaintiff at the 
wages of $10 per month until the first of August, the service 
to begin in the future-when the servant should have picked 
out a bale of cotton and housed his crop of the last year. hfter- 
wards the plaintiff and the defendant (the said Whitaker hav- 
ing been in the service of the defendant for the year 1903) had 
a conversation about the matter of hiring him, in which the 
plaintiff gave his consent for Whitaker to leave his premises 
and enter the service of the defendant. Whereupon the plain- 
tiff sent his team, in charge of Whitaker, the servant, to the 
premises of the defendant for the purpose of nioving his house- 
hold property and goods from the premises of the defendant to 
those of the plaintiff. The defendant detained, or, as the wit- 
ness said, "kept" Whitaker in his employnlent, and sent his 
team back by some other person to the plaintiff. 

Section 3119 of The Code, under which this action was 
brought, is in the following language: "If any person shall 
entice, persuade and procure any servant by indenture, or any 
servant who shall have contracted, in writing or orally, to serve 
his employer, to unlawfully leave the service of his master or 
employer, or if any person shall knowingly and unlawfully 
harbor. and detain in his own service and from the service of 
his master and emplojrer any servant who shall unlawfully 

leal-e the service of his master or employer, then in 
( 39 ) either case such person and servant may be sued singly 

and jointly by the master, and on recovery he shall have 
judgment for the actual double value of the damages assessed." 

Section 3120 is as follows: "In addition to the remedy given 
in the preceding section against the person and servant violat- . 
ing the preceding section, such person and servant shall also 
pay a penalty of one hundred dollars." * * * 

These statutes are penal statutes and must be strictly con- 
strued. The culpable acts set forth in section 3119, and for 
which the penalty provided in section 3120 may be enforced, 
are : first, the enticement, persuasion or procurement of any 
servant, whether the contract to serve be by indenture or in 
writing.or oral, to unlawfully leave the service (italics ours) of 
his master or employer; and second, the knowingly or unlaw- 
fully harboring or detaining in his own service and from the 
service of his master or employer any servant who shall unlaw- 
fully leave the service (italics ours) of such employer. Red- 
mond Whitaker, the servant, according to the plaintiff's evi- 
dence, never worked for the plaintiff, and therefore he never 
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could have left the service of the plaintiff. It is true that the 
plaintiff sent him with his team to bring his household goods 
to the plaintiff's premises, but we think that is no evidence that 
Whitaker had entered the service of the plaintiff, but only that . 
he was making preparations to do so. The statute does not 
subject persons who induce servants to break their contracts as 
laborers with their employers before entering into such service. 
Such conduct, to be sure, is actionable on the part of the party 
aggrieved, and damages are recoverable accordingly as the cir- 

, cumstances and conditions might justify, and such as the party 
had reasonably suffered. The case of Haskins v. Bouster, 70 
5. C., 601, 12 An?. St., 780, to which the plaintiff's counsel 
referred us, was a case not under the two sections of The 
Code which we have been discussing, but an action in  ( 40 ) 
damages for the inducing by the defendant of certain 
persons, who had contracted to render .personal service to the 
plaintiff, to quit such service. The Court there said: ('We 
take it to be a settled principle of law that if one contracts 
upon a consideration to render personal services for another, 
any third person who maliciously-that is, without a lawful 
justification-induces the party who contracted to render such 
service to refuse to do so, is liable to the injured party in an 

1 action for damages. I n  that case the persons employed by the 
plaintiff had been in the service of the plaintiff and were in his 
service a t  the time they were enticed away. 

We think the plaintiff in this action was properly nonsuited. 
No error. 

Cited: Cox v., R. R., 148 N. C., 460. 

MAHONEY v. TYLER. 

(Filed 20 September, 1904.) 

1. ATTACHMEKT-Domicile. 
That a person leaves the State t o  seek work, for the purpose of 

prospecting with a view to  change his residence, if desirable, does 
not sustain an  attachment on the ground tha t  the defendant was 
a nonresident. 

2. ATTACHMENT-Damages-The Code, Secs. 356, 302, 341, 360, 372, 
373-Actions-Bonds. 

The successful defendant in attachment must seek relief for dam- 
ages in a separate action on the undertaking. 

3. ATTACHMENT-Damages-Sheriffs. 
*An attaching creditor is not liable on his bond for the failure of 

the sheriff to  perform his duty relative to the attached property. 
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ACTION by J. Mahoney and others against P. C. Tyler, heard 
by cJudge W. B. Council1 and a jury, at February Term, 

( 41 ) 1904, of BERTIE. From a judgment for the defendant 
the plaintiff appealed. 

J.  B. Martin and Day & Bell for the plaintiffs. 
Francis D. Winston for the defendant. 

WALKER, J .  The plaintiff brought this action to recover a 
debt, and caused a warrant of attachment to be issued, upon 
tho ground that the defendant was a t  the time a nonresident. 
There was a motion to vacate the attachment which had been 
levied on tlie defendant's property, and, upon the affidavits filed 
by the respective parties, Judge Cookr found as facts that the 
defendant went to South Carolina in July, 1903, to procure 
some profitable employment until his crops should mature, in- 
tending to return and harvest his crops. He  had the "further 
purpose of prospecting with a view to a change of his residence 
if the field should appear satisfactory. IIis wife and children 
remained at their home in this State. Thc defendant returned 
to his home on September 11, 1903, for the purpose of harvest- 
ing his crops, and has rcmained there ever since." Upon this 
finding the Judge concluded that the defendant was still a resi- 
dent of this State, and a t  November Term, 1903, vacated the 
attachment'. The ruling, in our opinion, was correct. Wheeler 
v.  Gobb, 75 N .  C., 21, and Carden v. Carden, 107 N.  C., 214, 
22 Am. St., 876, which were cited by the plaintiff's counsel, are 
not in point. I n  each of those cases it was found as a fact that 
the defcndani had -voluntarily left this State with the intent 
and purpose of residing in another State as the incumbent of 
a public office, the term of which was of indefinite duration. 
Not so in this case, in which it appears ihat the defendant 
nevcr abandoned his residcncc here, but went to South Carolina 
with the intention of ren~aining for a definite time, unless he 

decided, after he arriped there and "looked over the 
( 42 ) field," to remain, which he never did, but returned to this 

State. We think both of the cases cited sustain the rul- 
ing of the Court. 

With the intendment of the attachment law, there was no 
"cessation to dwell within this State for an uncertain period, 
without dcfinite intention as to a time for returning, although 
a general intention to return may have existed," so as to con- 
stitute nonresidence. Garden v. Carden, supra; WeitLamp v. 
Loehr, 53 N.  Y., 83. 

I n  the order vacating the attachment there is this provision: 
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"This cause is retained for further order in respect of the right 
of the defendant to an accounting for the property seized in 
said attachment proceedings." At the same term this order 
was made, a judgment was entered in favor of the plaintiff for 
the amount of his debt and costs. 

At February Term, 1904, the court submitted an issue to 
the jury, at the request of the defendant, to ascertain what 
damages the defendant had sustained by reason of the attach- 
ment, the court holding that the defendant was entitled to have 
his damages assessed in this action, and, besides, that such an 
assessment had been ordered by Judge Cooke when he retained 
the cause. We do not think the order of Judge Cooke referred 
to such an assessment of damages as was made in this case and 
which was based solely upon the value of the property seized 
under the attachment; nor do we think the learned Judge con- 
templated any assessment at all, but simply an "accounting for 
the property seized2'-that is, a return of the same as provided 
by the statute. I f  he intended more than this he was lvithout 
jurisdiction to make the order, as the court was without any 
jurisdiction to proceed afterwards in the manner it did to as- 
sess damages and charge the plaintiffs with the value of the 
property levied upon. 

I n  the first place, "all damages which the plaintiffs may sus- 
tain by reason of the attachment," and which are secured 
by their undertaking, must be assessed and recovered'in ( 43 ) 
a civil action upon the undertaking, 1 Shinn Attach- 
ment and Garnishment, 182. There is no provision in  The 
Code for the assessment of damages in the original action, and 
section 356 clearly implies that the successful defendant must 
seek relief in a separate action on the undertaking. I t  is 
argued that there is no judgment on the undertaking in this 
case, but only a judgment against the ~laintiffs.  That being 
true, i t  follows with equal if not greater reason that the defend- 
ant's remedy is by civil action, as he could recover at common 
law damages only for wrongfully suing out the attachment, and 
his suit would be in the nature of an action for malicious pros- 
ecution, in  which a want of probable cause must be shown in 
order to sustain the action. Burmett v. Nicholson, 79 N. C., 
548; Kirkham v .  Coe, 46 N.  C., 423; Ely  v.  Davis, 111 N.  C., 
24; Wiliams v. Hunter, 10 N. C., 545, 14 Am. Dec., 597; Balls 
v.  McAfee, 24 N.  C., 236; Davis v.  Gully, 19 N. C., 360; Tim-  
ber Co. v.  Roumtree. 122 N. C.. 45. 

There is no analogy between a proceeding like this and one 
for the assesement of damages against a defendant where prop- 
erty has been seized under a requisition in claim and delivery 
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(Hall  v. Tilknzan, 110 N. C., 220), nor where the defendant has 
been arrested in a civil action and held to bail (The Code, see. 
302; Patton v. Gash, 99 N. C., 280), nor for assessing dam- 
ages against the plaintiff where an injunction has been issued 
on his application (The Code, see. 341; Timber Co. v. Roun- 
tree, supra), because the latter cases are governed by special 
statutory provisions. See, also, R. R. v. Hardware CO., 138 
N. C., 73. 

By what we have already said we do not mean to imply that 
if an action is brought on the plaintiff's undertaking it will not. 
be necessary to show that there was not probable cause for issu- 

ing the attachment. I n  some of the cases this Court 
( 44 ) seems to intimate that i t  is necessary to do so, while the 

language of the statute may be broad enough to give the 
right to recover all actual damages without reference to the 
plaintiff's malice or the existence of probable cause, We are 
not called upon to decide the question at this time, and leave 
it open for future consideration if it should ever be presented. 

The ruling of the court upon the defendant's right to an as- 
sessment of his damages was erroneous for mother reason. 
When an attachment is vacated the law requires that the sheriff 
shall deliver to the defendant all property attached and remain- 
ing in his hands, or the proceeds thereof i t  if has been sold, and 
all moneys collected by him. The Code, sees. 372 and 373. 
The sales of property here mentioned have reference to those 
made before the attachment is vacated, as, for instance, sales 
made under the order of the court, in accordance with section 
360 of The Code, when the property is perishable. The sher- 
iff has no right, after the attachment has been vacated, to sell 
any property seized by him, as i t  then becomes his duty to de- 
liver at  once to the defendant all property in  his hands. The 
Code, sec. 373. This being so, how can the plaintiffs be liable 
in damages to the defendant for the default of the sheriff in 
failing to comply with the mandate of the law? If  the sheriff 
fails or refuses to deliver the property, the defendant could per- 
haps apply to the court and obtain an order requiring him to 
do so, or could sue the sheriff and his sureties for the default; 
but we are unable to see upon what principle the plaintiffs 
should be liable for the sheriff's neglect. The failure to deliver 
the property, as required by the statute, is in no sense their de- 
fault, but solely that of the sheriff. 1 Shinn, supra, see. 395. 

We have searched in vain to find authority for the rul- 
( 45 ) ing of the court, and counsel did not refer us to any. 

We are bound, therefore, to conclude that the proceed- 
ing is one of first impression. 
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I t  might, perhaps, be more convenient if this summary mode 
of assessing damages in such cases were adopted, but it must 
be done by the Legislature and not by the courts. Even if the 
damages could be thus assessed, they would not include such as 
the defendant may have sustained by the wrongful action of the 
sheriff, and the defendant's counsel in his brief admits that "he 
(defendant) is not seeking any damages growing out of the 
seizure." I t  follows, therefore, that when the court vacated 
the attachment and taxed the plaintiffs with the costs of the 
attachment proceedings, and then gave judgment in favor of 
the plaintiffs for the debt and the costs of the action other than 
the costs awarded to the defendant, its jurisdiction and power 
were exhausted. The end of the case had been fully reached 
and nothing else could be done except, perhaps, to make an 
order for the return of the property seized under the attachment 
to the plaintiffs, if the provision in section 373 is not self-exe- 
cuting (Devries v. Summit, 86 N. C., 126; 1 Shinn, supra, see. 
395)) and such an order is necessary. The general practice, 
we believe, has been to insert such a direction to the sheriff in  
the order vacating the attachment. Jackson v. Burnett, 119 
N. C., 195. 

Ordinarily, when there has been error committed in  a case 
wherein judgment has been rendered upon a verdict, we grder 

l 

a new trial, but in this case there would be nothing of which 
the court has jurisdiction to try, and for this reason the verdict 
and judgment in favor of the defendant in the proceeding for 
the assessment of damages will be set aside and the said pro- 
ceeding dismissed a t  the cost of the defendant. The defendant 
may proceed in  other respects to obtain relief, as he may be 
advised. 

Error. , 

WILKINSON v. BOYD. 
( 46 > 

(Filed 20 September, 1904.) 

WILLS-Legacies and Devises-Npecific Performame. 
Where real estate is devised to a person, with a proviso tha t  if 

euch person dies without children, then the said property to go 
to  other persons named in the will, the first taker is invested with 
a fee defeasible on dying childless. 

ACTION by G. L. Wilkinson and wife against H. C. Boyd, 
heard by Judge George H. Brown, at August Term, 1904, of 
BEAUFORT. From a judgment for the defendant the plaintiffs 
appealed. 

Vol. 136-3 33 



& 

I N  THE SUPREME COURT. [I36 

Rodman & Rodrnan for the plaintiffs. 
No counsel for the defendants. 

MONTGOMERY, J. The construction of the fourth clause of 
the will of Moses Windley is the matter before the Court, and, 

' as will be seen, its meaning is largely dependent upon one of 
the provisions of item 3, which is as follows: "Item 3. I give 
unto my daughter, Nancy E. Windley, with a proviso that if 
she should die without no children, the plantation (describing 
i t )  ; that if she should die without children, then I give said 
plantation above named to my three other children, if a-living; 
to Henry A. Windley, Martha J. Windley and Mary A. Wind- 
ley, to be equally divided between them. 

"Item 4. I give with the same proviso the plantation (the 
one in controversy) to my daughter, Martha J. Windley, that 
if she should die without leaving lawful heirs begotten of her 
own body, then I give said plantation to my other three chil- 
dren and their heirs, the said plantation above named to be 

equally divided been them." 
( 47 ) Upon reading the judgment of the court below it ap- 

pears that one of the contentions, if not the only one, of 
the plaintiff appellants-Martha Wilkinson nee Windley and 
her husband-was that Martha, under the fourth clause of the 
will of her father, took an estate of inheritance under the law 
known as the "Rule in Shelley's Case." I n  the appellant's 
brief filed in this Court, however, that position is not taken, the 
only contention therein made being that all general devises of 
land are presumed to be given in fee, and that in the present 
case the intention of the devisor was to devise the land in fee 
simple to Martha, his daughter, provided she should leave "law- 
ful heirs begotten of her body," and that as she had married 
and had children, the only condition by which the estate was 
intended to be defeated had been complied with, and thereupon 
that Martha, the devisee, became seized of an indefeasible 
estate in fee simple. 

There could be in this case no application of the Rule in 
Shelley's Case. I f  it should be contended that under the fourth 
item Martha, the appellant, was given a life estate in the prop- 
erty, with remainder over '(to the lawful heirs begotten of her 
own body," those words would have to be construed to mean 
her children, for in  item 3 the word "children" is used in con- 
nection with the devise to the devisor's daughter, Nancy, and 
that proviso is carried into item 4 in connection with the devise 
to the appellant, Martha, and in cases where the subsequent 
takers are designated as children the Rule in Shelley's Case does 
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not apply. Leathers v. Gray, 101 N. C., 162, 9 Am. St., 30; 
Hauser v. Craf t ,  134 N. C., 319. 

As to the contention of the appellant, as it is set out in  the 
brief of counsel and which we have already stated, i t  cannot be 
maintained. I n  Whitfield v. Garris, 131 N.  C., 148, where the 
language of the devise is almost identical with that in the case 
before us, except as to names and description of property, it 

was'decided that where property is devised to one gen- 
( 48 ) erally, and if he should die without leaving children or 

heirs of his body, then over to others, the first taker is 
invested with a fee defeasible on his dying childless. But that 
if he die leaving children and not having disposed of the prop- 
erty, then the children take no estate as purchasers by impli- 
cation under the will, unless that was the testator's intention, 
expressed in the will or to be clearly inferred therefrom, and 
the primary devisee takes the estate of inheritance. 

I n  the present case the devisee, Martha, has children, but it 
does not necessarily follow that any of them will be alive a t  the 
time of her death. And the condition of the will is only ful- 
filled if she have children living at that time. - If ,  then, the 
devisee, Martha, should have no children at  the tme of her 
death, the limitation of the contingent remainder to the other 
three children of the testator would take effect, and his Honor 
properly held that the appellant, who had contracted to sell 
and convey the property to the appellee, could not make a good 
and indefeasible title in fee thereto. 

Affirmed. 

ORAFT v. RAILROAD GO. 
( 4 9  

(Filed 20 September, 1904.) 

1. EVIDENCE-Waters and Watercourses-Questions for Jury. 
In  this action to recover damages for the diversion of water, the 

evidence is sufficient to be submitted to the jury. 

2. NONSUIT-Evidence-Laws 1897, Oh. 109-Laws 1899, Ch. 131. 
On a motion for nonsuit, the evidence of the plaintiff must be 

taken as true and construed in the light most favorable to him. 

3. WATERS AND WATERCOURSES-Damages. 
The act of the defendant in cutting a ridge or natural water-shed 

between two streams, causing the waters of one to flow into the 
waters of the other, which formed the boundary of plaintiff's land, 
the new channel being cut into the old a t  a right angle, so that the 
water would be carried by its own momentum across the channel 
and onto the plaintiff's land, renders the defendant liable for the 
resulting damage. 
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ACTION by J. D. Craft against the Norfolk and Southern 
Railroad Company,.heard by Judge Walter H.  Neal and a jury, 
at January (Special) Term, 1904, of WASHINGTON. From a 
judgment for the defendant the plaintiff appealed. 

Bragaw & Ward and W .  M.  Bond for the plaintiff. 
Pruden & Pruden and Shepherd & Xhepherd for the defend- 

ant. 

DOCQLAS, J. This is an action to recover damages for the 
alleged unlawful diversion of water. The plaintiff testified 
that the defendant cut a canal, whereby the waters of Pine 
Island Branch, which previously thereto flowed into Kendrick's 

Creek below his land, were turned into said creek a t  a 
( 50 ) point above his land; that such diversion caused the 

water in the creek, which is his eastern boundary, to 
rise and overflow his land to such an extent as to destroy his 
crop; that he had lost his crop during the years 1901 and 1902, 
and that he had been damaged not less than three hundred dol- 
lars up to the time of bringing this action. Another witness 
testified for the plaintiff in substantial corroboration. At the 
close of the plaintiff's testimony the defendant moved for judg- 
ment as of nonsuit under chapter 109, Laws 1897, as amended , 
by chapter 131, Laws 1899. This motion was allowed, where- 
in we think there was error. 

The plaintiff's testimony as to the illegal diversion and the 
resulting damage would, if believed by the jury, make out a 
prima facie case. The credibility of the testimony was a mat- 
ter exclusively for the determination of the jury. I t  is well 
settled by a long line of decisions that upon a motion for non- 
suit the evidence of the plaintiff must be taken as true and con- 
strued in the light most favorable to him, and when so consid- 
ered, if there is more than a scintilla of evidence tending to 
prove the plaintiff's contention the question must be left to the 
jury, who alone can pass upon the weight of the testimony and 
the credibility of the witnesses. Cox v. R. E., 123 N. C., 684; 
Coley v. R. R., 129 N. C., 407, 57 L. R. A., 817; Hophim v.  
R. R., 131 N. C., 463; Butts v. R. R., 133 N. C., 82, with the . 

cases cited in those opinions 
I n  P~rnel l  v. R. R., 122 N. C., 832, Justice FURCHES, speak- 

ing for the C'ourt, says, on page 836: "This motion is substan- 
tially a demurrer to the plaintiff's evidence. And thi's being 
so, and the Court having no right to pass upon the weight of 
the evidence, every fact that the plaintiff's evidence proved or 
tended to prove must be taken by the Court to be proved. It 
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must be taken in  the strongest light as against the dfendant." 
I n  Printing Co. v. Raleigh, 126 N.  C., 516, FAIR- 

CLOTH, C. J. speaking for the Court, says: "The de- ( 51 ) 
, fendant's motion to dismiss the action was equivalent to 

a demurrer to the evidence, and the plaintiff's evidence will be 
considered as true and taken in the most favorable light to it." 
Citing Gibbs v. Lyon,  95 N. C., 146; Springs v. Schenck, 99 
N.  C., 551, 6 Am. St., 552. I n  Snyder v. Newell, 132 N.  C., 
614, CONNOR, J., speaking for the Court, says: "The demurrer 
to the evidence admits the truth of the plaintiff's testimony, to- 
gether with every reasonable inference to be drawn therefrom 
most favorable to the plaintiff.'' 

I n  Brit tain v. Westhall, 135 N. C., 492, WALKER, J., speak- 
ing for the Court, says: "It is well settled that on a motion 
to nonsuit or to diemiss under the statute, which is like a de- 
murrer to the evidence, the court is not permitted to pass upon 
the weight of the evidence, but the evidence must be accepted 
as true and construed in the light most favorable to the plain- 
tiff, and every fact which it tends to prove must be taken as 
established, as the jury, if the case had been submitted to them, 
might have found those facts upon the testimony." 

I t  is now well settled that neither a corporation nor an indi- 
vidual can divert water from its natural course so as to damage 
another. They may increase and accelerate, but not divert. 
Hocutt v. R. R., 124 N. C., 214; Mizell v. McGowan, 125 N.  C., 
439; 8. c., 129 N.  C., 93, 85 Am. St., 705; Lassiter v. R. R., 
126 N. C., 509; Mullen v. Canal Co., 130 N.  C., 496, 61 L. R. 
A,, 833; Rice v. R. R., 130 N. C., 375. I t  appears from a map 
in the case that the new canal empties its waters into Kendrick's 
Creek at  a right angle, which would have a natural tendency to 
cut out the opposite bank as well as to carry the water by its 
own momentum upon the'plaintiff's land. I n  Briscoe v. Yowng, 
131 N. C., 386, this Court has said, on page 388: "Water 
may be diverted in two ways, which are somewhat dif- ( 52 ) 
ferent in  their results and in  the legal principles by 
which they are governed. The first, which has been more fre- 
quently before this Court, is where a ridge or natural watershed 
has been cut through so as to change the entire direction of the 
waters beyond and bring them where nature never intended 
them to go. Mullen v. Canal Co., 130 N.  C., 496, and cases 
therein cited. The other form of diversion is where the current 
of the stream is changed without turning into it any waters that 
would not naturally have gone there. Where both the natural 
and the artificial channels are on the defendant's own land, we 
do not see how he would be liable. Mizell v. McGowan, 129 
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N. C., 93;  85 Am. St., 705. But where the natural channel 
is the boundary line between adjacent proprietors, different 
questions arise, yome of which are not necessarily involved in 
this case. I f ,  under the circumstances, the defendant cut the 
new channel into the old at  a right angle, so that the water 
would be carried by its own momentum across the channel and 
onto the plaintiff's land, he would be liable for the resulting 
damage." 

I t  cannot be said that there was no evidence tending to prove 
a fact to the existence of which the plaintiff had directly tes- 
tified. 

New trial. 

Cited: Busbee v. Land Co., 151 N. C., 514. 

HINTON v. JONES. 

(Filed 20 September, 1904.) 

FORECLOSURE OF MORTGAGES-AMortgnges-Pwyments-~eg~tiable 
Instruments-Interest. 

Where a note ,is payable one-tenth annually, and the interest semi- 
annually, a provision in the mortgage securing the same, tha t  if the 
mortgagor fail to well and truly pay the note as i t  falls due, then 
the mortgagee may sell, a sale by the mortgagee for the nonpayment 
of the first installment, but before the maturity of the entire note, 
is void. 

ACTION by John L. Hinton against H.  J. Jones, heard by 
Judge W. A. Hoke and a jury, at January (Special) Term, 
1904, of PASQUOTANK. 

This was an action to recover possession of a house and lot. 
The plaintiff sold to the defendant the lot in question on 23 
October, 1899, for the sum of $6,000 and a policy of insurance 
upon the life of the said Jones in the sum of $4,000. On the 
same date Jones executed to one C. L. Hinton, a son of the 
plaintiff, a deed of trust upon said land to secure the purchase 
money, no part thereof being paid in cash. His note of even 
date was executed to the plaintiff in the sum of $6,000, "with 
interest from date, to be paid semi-annually, and the principal 
to be paid one-tenth annually until the said note is paid in 
full." The deed of trust provided that "should the said Jones 
well and truly pay said note as i t  falls due, then this deed shall 
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be null and void. But should he fail to do so, then the said 
C. L. Hinton may sell," etc. 

The deed of trust was foreclosed by a public sale of the land 
on 16  January, 1901, when and where the plaintiff became the 
purchaser at the price of $150. Subsequently he brought this 
action for the recovery of the land. The issues and answers 
thereto were as follows : 

"1st. Was the deed of trust referred to and described ( 54 ) 
in complaint and answer procured by fraudulent and 
false representations on the part of the plaintiff or his agent, 
W. T. Davis?" Ans. "No." 

"2d. Was the sale under which plaintiff purchased had and 
made before the power of sale had arisen or become absolute?" 
Ans. ('No." 

"3d. I s  plaintiff owner of the lot sued for and described in 
the complaint 2" Ans. "Yes." 

"4th. Does defendant wrangfully withhold possession of said 
lot?" Ans. "Yes." 

''5th. What damage is plaintiff entitled to recover by the 
wrong and injury?" Ans. "Five cents." 

The court below charged the jury that if they should answer 
the first issue "No," and believed the evidence in the case, they 
should answer the second issue "No." The court further 
charged them that "if they should answer the first issue 'No,' 
and believed the evidence in the case, they should answer the 
third and fourth issues 'Yes.' " 

From a judgment for the plaintiff the defendant appealed. 

Pruden & Pruden and E. F. Ayddett for the plaintiff. 
Ward & Thompson, for the defendant. 

DOUGLAS, J., after stating the case. The only point that we 
need consider is the answer directed by the court, which raises 
the legal question as to whether the power of sale became abso- 
lute upon the failure of the defendant to pay the first install- 
ment of the purchase money, or must await the maturity of the 
entire note. There is no direct provision that the entire note 
shall become due and payable upon default in any of its install- 
ments. I t  is contended that this is implied by the wording of 
the deed, but i t  is not so "nomjnated in the bond,'' and we do 
not feel that the policy of the law or the equities of this 
case require us to enlarge by mere implication the rights' ( 55 ) 
or powers of a mortgagee or trustee to so dangerous an 
extent. I t  is true the parties could have so stipulated, but if 
there had been any such stipulation there might not have been 



I N  T H E  SUPREME COURT. [I36 

the same inducement on the part of the defendant to pay a 
price so largely in excess of the apparent value of the property. 
We do not see any substantial difference in legal effect between 
the material facts in  the case at bar and that of Harshaw V. 
McKesson, 66 N.  C., 266. I n  that case the condition of the 
mortgage was as follows: "Now if the said W. F. McKesson 
shall well and truly pay and discharge said several debts accord- 
ing to the agreement now made-the one-third part thereof in 
three years, one-third part in four years, and the remainder in 
five years from this date-then this deed to be void and at an 
end; otherwise to remain in full force and virtue." The plain- 
tiffs began foreclosure proceedings after the first installment 
became due, but before the maturity of either the second or 

6 third installment. This Court held that the second and third 
installments did not become due by default in  the payment of 
the first, and that therefore the mortgage could not then be 
foreclosed. The Court says: "A court of equity will never de- 
cree a foreclosure until the period limited for payment of the 
money be passed, and the es'tate in consequence thereof for- 
feited to the mortgagee, for i t  cannot shorten the time given 
by express covenant and agreement between the par tie^, as that 
would be to alter the nature of the contract, to the injury of the 
party affected. 3 Powell Mort, 965. I f  this mortgage had 
expressly stipulated that the estate should be forfeited on the 
failure to pay the specified installments of the debts, then on 
said failure the mortgagee might have called for his money or 
proceeded immediately to foreclose. 2 Eden, 197. The time of 
payment being delayed was evidently the induceaent which 

caused the mortgagor to ehter into the contract, and the 
( 56 ) security thus furnished was satisfactory to the mortga- 

gee. The fact that the mortgagee did not commence his 
proceeding to foreclose upon the failure of the first payment 
shows that he understood the agreement, as is insisted upon by 
the defendants. If the agreement of the parties was that the 
estate should be forfeited upon failure of the fiist payment, it 
could easily have been inserted in the contract." We see no 
difference in legal effect between the words in that case-"shall 
well and truly pay and discharge the said several debts accord- 
ing to the agreement now made"-and the words in the case at 
bar-"should well and truly ay said note as i t  falls due." 
Harshaw's case has been repea f edly cited and approved by this 
Court.' Hemphilk v. Ross, 66 N .  C., 477; Jones v. Boyd, 80 
N. C., 258, 261; Molylzeuz v. Huey, 81 N. C., 106; Ely v. Bush, 
89 N. C., 358; Bank v. B~idgers, 98 N .  C., 67, 2 Am. St., 317; 
Brame v. Swain, 111 N. C., 540; Barbee v. Scoggim, 121 
N. C., 135. 40 
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The plaintiff cites but two cases in support of his contention 
-Hymam v. Devereux, 63 N.  C., 624, and Barbee v. Scoggim, 
121 N.  C., 135-neither of which cases is in point. I n  the 
former case the mortgage contained the following express stipu- 
lation : "Secondly, when any amount, prl'ncipal or interest, on 
any one of the said six notes shall be due and payable, then 
said Devereux shall call on the said Clark for the amount so 
due, and if the said Clark shall make payment, no steps shall 
be taken, but if he shall fail to make payment the said Deve- 
reux shall advertise twenty days and seLI enough of the estate 
herein conveyed to him to pay said amount then due." * * * 
I n  that case there was an express stipulation to sell upon de 
fault in the payment of any one of the notes. Moreover, it 
seems that all the notes had become due, and that the real 
point before the court was the sufficiency of the power to sell 
in any event, and not as to the time when it could be 
exercised. I n  Barbec v. Scoggim the Court says, on ( 57 ) 
page 142: "It is true that, in the absence of a stipula- 
tion to the contrary a mortgage to secure a debt payable in in- 
stallments cannot be foreclosed till default in the last payment 
(citing Brame v. Swain, 111 N. C., 540, and Harshaw v. Mc- 
Kesson, 66 N. C., 266). But here the mortgage expressly states 
that upon default in any installment all were to become due 
and the mortgagee could proceed to collect under the powers 
herein given." This is a reaffirmation of the principle laid 
down in Harshaw's case and against the contention of the de- 
fendant in  that at  bar. 

The case of Gore .v. Davis, 124 N. C., 234, apparently the 
latest upon the subject, is not directly in point, as it is the 
converse of that at  bar, but by implication sustains the princi- 
ple herein upheld. 

I t  follows that in the absence of express stipulations to the 
contrary, the entire note in  question did not become due and 
payable upon default in the payment of any of its install- 
ments, and that the power of sale had not become effective at 
the time the sale was made by the trustee. Therefore the plain- 
tiff acquired no title to the land under the trustee's deed. 

Error. 
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( 58 
' WILLIAMS v. HUGHES. 

(Piled 20 September, 1904.) 

FRAUDULENT CONVE lrANCES-Evidence-Dccc!s-Thc Code, Sec. 
1547. 

In  an aetion to  set aside a deed, evidence that the grantor retained 
$11,625 to pay debts to the amount of $11,500 is not sunicient to 
show that the grantor retained property sufficient to  pay his debts. 

ACTION by P. H. Williams against J. G. Hughes and others, 
heard by Judge W. B. Council1 and a jury, at  Fall Term, 1903, 
of CAMDEN. From a judgment for the defendant the plaintiff 
appealed. 

Pruden & Pruden and Xhepkerd & Shepherd for the plain- 
tiif. 

Ward & Thompson and E. F .  Aydbett for the defendants. 

MONTGOMERY, J. Upon a reading of the statement of the 
casc on appeal, and especially the charge of his Honor, the 
special instructions asked by both parties and the evidence, it 
is apparcnt that on t h ~  trial below the case was determined 
upon the question whethcr or not the plaintiff's testator, who 
had made in his lifetime a voluntary decd for land for the ben- 
efit of two of his children, retained property at the time of the 
execution of ihe deed "fully sufficient and available for the sat- 
isfaction of his then creditors." The Code, scc. 1547. The 
first issue was in the following words: "Did plaintiff's testator, 
D. L. Pritchard, convey the tract of land described in the deed 
of 25 January, 1886, with intent to defraud his creditors?" 
The most favorable evidence tending to show that the donor 

did retain a sufficiency of property to satisfy his indebt- 
( 59 ) edness fixcd thc value so retailled at $11,625. There was 

evidence for the plaintiff that the amount was no more 
than $8,500. The indebtedness of the plaintiff's testator whcn 
thc deed was made was $11,500. His  Honor was requested by 
the plaintiff to instruct the jury as follows: "That there is not 
sufficient evidence in  this cause to show that the testator re- 
tained property ample and available to pay his existing debts, 
and you will answer the issue 'Yes'; that upon all the evidence 
in  this cause you will answer the first issue 'Yes.' " 

The court refused to give the instructions, and the plaintiff 
excepted. There was error. As a matter of law, upon the evi- 
dence in the case the amount of property retained by the debtor 
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was not fully sufficient and available for the satisfaction of the 
donor's creditors at  the time of the execution of the deed. I n  
Black v. Saunders, 46 N. C., 67, PEARSON, J., wrote for the 
Court: "We are not called on to say what proportion the 
amount of debts may bear to the amount of property retained; 
i t  is sufficient to say that twenty negroes and two small tracts 
of land, valued in all at  $7,250, is not property fully sufficient 
and available to pay debts amounting to $6,848, which was the 
condition of things in this case. No man would lend money 
upon such security; he would require property of this descrip- 
tion to exceed the debt at least one-third, if not one-half. Should 
one of the negroes die the fund is at  once insufficient, to say 
nothing of the accumulation of interest and the fact that the 
debtor must have something to live upon." I n  the case before 
us the debtor retained, as we have seen by the defendant donee's 
best witness, only $125 worth of property more than his indebt- 
edness, and $1,000 worth of that was of perishable nature; and, 
besides, the donor was entitled to $1,000 worth of real estate as 
his homestead exemption, which could not be subjected to his 
debts against his will during his life, and could reserve also, if 
he chose to do so, $500 worth of property as his personal 
property exemption. 

The prayers for instruction should have been given. 
( 60 

Error. 

Cited: S. c., 139 N. C., 17. 

GRUBBS v. FERGUSON. 

(Filed 27 September, 1904.) 

1. ISSUES-Compromise and Settlement. 
I n  an  action to  recover money paid under protest, the submission 

of an  issue as  to  whether on a certain date the plaintiti and the 
defendant had compromised their differences was error. 

2. EVIDENCE-Compromise and Nettlement-Accounts. 
I n  a n  action to  recover certain money paid under protest, a note 

alleged to have been given by plaintiff to  defendants in settlement 
of his accounts, which plaintiff had paid, is competent to show an 
absence of indebtedness. 

3. EVIDEXCE-Compromise and Settlement. 
I n  an  action to recover money paid under protest, evidence of the 

arrest  of plaintiti is not material to an  issue as  to  whether a note 
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executed by the plaintiff to the defendant prior to the arrest was 
a final settlement between the parties. 

4. AGENCY-Compromise and Settlement-flvidence. 
Where the plaintiff claimed to have compromised a matter with 

an agent, the dcfendant may show that the authority of the agent , 
was limited. 

5. ACTIONS-Dismissal-Abatemeat. 
Where two actions for the same cause are pending, and the first 

action is dismissed for that reason, the second action will not be 
dismissed on account of the pendency of the former action a t  the 
time of the commencement of the subsequent action. 

( 61 ) ACTION by W. E. Grubbs against W. B. Ferguson and 
Company, heard by Judge M. H. Justice and a jury, at 

August Term, 1903, of NORTHAMPTON. From a judgment for 
the plaintiff the defendants appealed. 

Gay & Midyette and W. E. Daniel for the plaintiff. 
Peebles LF H ~ T T ~ S  and Winborne & Lawrence for the defend- 

ants. 

MONTGOMERY, J. I n  the original complaint the plaintiff set 
forth two causes of action. The first one was in the nature of 
an  action for damages for false arrest, and the second was for 
breach of a contract. The allegations of the first cause of 
action were, in substance, that the plaintiff in January, 1894, 
settled all matters of account between him and the defendants 
by the execution of his promissory note to the defendants in 
tbe sum of $325, a n d  t h a t  he paid that note at  maturity; that 
after the note had been paid, the defendants sued out of the 
Circuit Court of Nansemond County, in the State of Virginia, 
two writs against the plaintiff, one in debt for $528 and one in 
assumpsit for $700, and caused the plaintiff here, the defend- 
ant there, who was then on a visit to Suffolk, Va., to be arrested 
and held to bail for his appearance; that 'the defendants in 
issuing the writs against the plaintiff were actuated by malice 
and without probable cause, and that the plaintiff was injured 
to the amount of $5,000. 

Tho second cause of action was that the plaintiff was forced 
and compalled by the bringing of those suits in  Virginia by the 
defendants to pay to thorn, under protest, the amount of $770, 
when in truth and in fact he *wed the defendants nothing; 

that at  the time the  lai in tiff paid the $770 it was agreed 
( 62 ) between him and the defendants that they would pay 

back to the plaintiff so much of the amount as the plain- 
tiff could show was not du8 to the defendants, and that no 
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part was d u e  to the defendants and no part thereof has been 
paid back to the plaintiff. 

The first cause of action was no1 prossed at the Fall Term, 
1899, of Northampton Superior Court, and we have only to 
consider on the appeal matters connected with the second cause 
of action. 

Two issues were submitted to the jury as follows: "1. Were 
all the matters of account and all other indebtedness by note or . 
otherwise between the plaintiff and the defendants, or either of 
them, compromised or settled on or about 30 January, 1894, 
and fixed at  the sum of $325, for which a note was given by 
the plaintiff to defendants, as alleged in the complaint?" "2. 
Are the defendants indebted to the plaintiff, and if so, in what 
amount ?" 

The defendants objected to the first issue on the ground that 
it did not arise on the pleadings, that is, upon the plaintiff's 
second cause of action (the first having b y n  no1 prossed) and 
the answer. We think that the objection to that issue was well 
taken. As we have before said, the second cause of action was 
for the recovery of an amount of money because of a breach of * 
contract on the part  of the defendants, which we have stated 
in  substance in setting out the plaintiff's second cause of action. 
The allegation of the plaintiff, as we have seen, was that the 
defendants forced the plaintiff to pay them $770 which he did 
not owe to the defendants, through the process of the courts, by 
means of which the amount was extorted from him, with a 
promise, however, on the part of the defendants to pay back to 
the plaintiff so much thereof as the plaintiff could show was 
not due to them. The present action, then, on the part of the 
plaintiff, as we have seen, is to recover the amount which he 
paid to the defendants under duress on the ground that 
he did not owe it or any part of the same, and that the ( 63 ) 
defendants agreed to do so if he could show that it was 
not due. The first issue, then, did not arise on the pleadings in 
the second cause of action, and had no connection with the 
matters there involved, except as a matter of evidence, which 
we shall presently discuss. 

The second issue: "Are the defendants indebted to the plain- 
tiff, and if so, in what amount?" is the issue which ought to 
have been submitted, and the only one which ought to have been 
submitted to the jury. Under the second issue the plaintiff 
could, of course, have used as evidence the note for $325 exe- 
cuted by himself to the defendants in January, 1894, itself to 
show that he did not owe the defendant anything at the time 
they sued him in Virginia, or any other facts tending to show 
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that that note was given in full settlement of all demands 
against him by the defendants. 

But if the issue had been a proper one his Honor committed 
error in  refusing to give without qualification the first prayer 
for instructions of the defendants, which was in these words: 
"That the fact that the defendants entered suit in  the Circuit 
Court in Virginia against the plaintiff to recover a debt due by 
him to the defendants, and had the plaintiff arrested, as appears . 
in the evidence, the arrest should not be considered by the jury 
in  deciding the first issue." His Honor qualified that instruc- 
tion by telling the jury that the evidence is competent and may 
be considered to throw light on the transaction of 30 January, 
1894, if i t  does so. That evidence could in no sense throw any 
light on the question whether or not the note executed by the 
plaintiff to the defendants in January, 1894, was a final settle- 
ment between the parties. I t  was greatly prejudicial to the 
defendants in that it had the effect of placing them, in the 

eyes of the jury, as men who had used the machinery 
( 64 ) of the law to extort money which was not due to them. 

For the error pointed out there must be a new trial. 
But there was another one,on so vital a point that we deem 

i t  necessary to call attention to it. The plaintiff had under- 
taken to show that Butler, the bookkeeper of the defendants, 
was sent out by them to the home of the plaintiff in North 
Carolina with full power to settle all matters of difference be- 
tween the plaintiff and the defendants, and that such a settle- 
ment was made when the note for $325 was executed in Jan- 
uary, 1894. Butler testified that his agency was limited; that 
he told the plaintiff the extent of it, and that he was only au- 
thorized to settle one particular matter of business out of many 
transactions which were then outstanding betmeen the partiela. 
The defendants offered to show by Ferguson, one of the de- 
fendants, that the agency of Butler was a limited one and did 
not extend to a settlement of all the business matters between 
his firm and the plaintiff. His  Honor refused to receive it as 
substantive evidence, and admitted it only as corroborative of 
the testimony of Butler. 

A bookkeeper, as such, of a business man, would not be au- 
thorized in law to adjust and settle matters in dispute between 
his employer and others. I f  he made such a transaction he 
would have to be specially authorized to do so; and i t  seems to 
us to be evidence, most natural and substantive, to show by the 
employer the nature and extent of his agent's authority. That 
persons who deal with an agent must look to the extent of the 
agent's authority is a principle of law too familiar to need the 
support of authority. 46 
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It is not necessary to notice any other of the exceptions of 
the defendants, and we do not pass upon them one way or the 
other, except that one to the failure of his Honor to dismiss the 
action on the ground that there was another action similar in 
character in all respects to the present one when the lattelr was 
commenced. This was true, but nearly two years after 
the present action was instituted the defendants instead ( 65 ) 
of moving to dismiss the latter one made a motion to dis- 
miss the former, and a judgment to that effect was rendered and 
the case stricken from the docket. They made the way clear 
for the present action. 

For the errors pointed out there must be a 
New trial. 

HARRINGTON v. RAWLS. 

(Filed 27 September, 1904.) 

1. PARTITION-Deeds-Husbad and Wife. 
Where partition deeds are executed to husband and wife for land 

in which the wife was tenant in common with the grantors, the 
deeds carry no title, but operate simply as a severance of the unity 
of possession. 

2. MORTGAGES-Husband; anzd Wife. 
The provieion in a mortgage to  pay the surplus to the two mort- 

gagors means to pay i t  to them as their several interests in the 
property may appear. 

3. MORTGAGES-Husband and Wife-Cug-tesy. 
Where land of a wife is mortgaged to secure her husband's debt, 

and is sold on foreclosure after her death, the husband's entire 
curtesy interest should be first applied in payment of the debt; 
but if the debt secured is joint, such curtesy interest should be 
charged with only a moiety thereof. 

4. MORTGAGES-Husband and Wife. 
Where the land of a wife is mortgaged and the mortgage is fore- 

closed after her death, the surplus goes to her heirs charged with 
the curtesy of the husband. 

5. COSTS-AppeadThe Code, Nec. 527. 
Where an appellant fails to show that  he was prejudiced by the 

order appealed from, he may be taxed with the costs of the appeal, 
though the case be remanded. 

6. APPEAL. 
A decision by the Supreme Court on a prior appeal constitutes 

the law of the case both in subsequent proceedings in the trial court 
and on a subsequent appeal. 

47 
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7 .  IMPROVEMENTS-Bettrrmerzts. 
Where a deed is made to a husband and wife in partition of land 

in which the wife is a tenant in common with the grantors, and 
the husband and wife mortgage such land for the debt of the hus- 

, band, a grantee of the husband after the death of the wife is not 
entitled to pay for improvements placed on the property, where the 
rurtesy interest of the husband does not more than pay the mortgage 
debt. 

( 66 ) ACTION by W. H. Warrington and others against M. 
0. Rawls and others, heard by Judge Frederick Moore, 

a t  November Term, 1903, of PITT. From a judgment for the 
plaintiffs the defendants appealed. 

Jarvis d2 Blow, for the plaintiffs. 
Skinner & Whedbee, and Fleming & Moore, for the de- 

fendant-~. 

CLARK, C. J. The deed of partition, by mutual deeds, where- 
in  the other party conveyed in severalty to J. A. Briley and 
Elsie Briley one part of the tract in  which Elsie Briley was a 
tenant in common carried no title, but was simply a severance 
of the unity of possessjon. Harrison v. R a y ,  108 N.  C., 215, 
11 L. R. A., 722, 23 Am. St., 57. Hence J. A. Briley acquired 
no title, and not holding by entireties with his wife, upon her 
death his sole interesl ill the land is a life estatc as tenant by 

the curtesy. This was decided upon the first appeal, 
( 67 ) Hawington I:. IZawls, 131 N.  C., 39, and was not open 

for consideration by the Judge below, and consequently 
not upon a subsequent appeal. Holley v. Xrnith, 132 N.  C., 36; 
Perry v. R. R., 129 N. C., 333, and cases cited. 

On 16 December, 1889, J. A. Briley and wife executed a 
mortgage upon said premises to secure the payment of $800 
borrowed money. On 28 April, 1898, and after the death of 
his wife, J. A. Brileg conveyed the land to defendant Tyson by 
a deed purporting to convey the fee, but whose legal effect was 
to convey only the life estate of J. A. BriIey therein as tenant 
by the curtesy. On 24 March, 1902, the land was sold unde~r 
the mortgage and the net surplus arising from said sale ($1,- 
920.65) was ordered paid into the Clerk's office, which order 
was affirmed upon appeal. Harrrington v. Rawls, 133 N. C., 
782. 

Dad  the land been sold prior to the wife's death, the surplus 
would have passed to-her administrator as personalty. But be- 
ing sold after the death of the wife, it had previously to such 
sale descended to her heirs charged with the mortgage and the 
husband's tenancy by the curtesy and the surplus must be 
treated as realty. The provision in the mortgage, "pay over the 
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surplus, if any, to J. A. Briley and wife Elsie," means only, 
as in  other joint mortgages, '(as their several interests shall ap- 
pear." I t  is not a conveyance of any interest by one mortgagor 
to the other. 

The complaint avers that the mortgage debt was the indebt- 
edness of J. A. Briley. I f  so, the entire value of his interest 
as tenant by the curtesy should be applied to the payment there- 
of, to the exoneration of the wife's interest, which has de- 
scended to her heirs. Shinn v. Smith,  79 N.  C., 319; Mebane v. 
Mebane, 80 N.  C., 40; Davis v. Lassiter, 112 N.  C., 128. And 
she having died, her heirs are entitled to the same protection. 
Weil v. Thomas, 114 N.  C., 197. I n  re Freeman, 116 N .  
C., 199, differs in that there the money was-borrowed for ( 68 ) 
improaenients upon the wife's 1~nd;'hence it was hold that 
there the curtesy interest should not be charged with the debt, 
but the debt should first be paid and the value of the curtesy in 
the surplus ascertained and paid to the husband. 

The answer alleges that the debt was the joint debt of hus- 
band and wife. I f  so, half of the debt should be paid out of 
the husband's curtesy interest. Which of the contentions is true 
is a fact not decided, and i t  does not appear but that in  either 
case the husband's interest has been absorbed by his indebted- 
ness. Until the fact as to this appears, the exception of Tyson, 
who has no greater interest than the husband, his assignor, 
cannot be passed upon, for i t  must appear both that there was 
error and that the party excepting was injured thereby. I t  ap- 
pears that J. A. Briley was born 10 April, 1844. I f  the hus- 
band's interest in the property was not more than enough to 
pay off his indebtedness Tyson has suffered no detriment. The 
cause must be remanded, to the end that proper proceedings be 
had in the Court below in  accordance with this opinion. 

The appellant will be entitled (Laws 1887, ch. 214) to have 
the life interest valued, and if after deducting thc arnount of 
the husband's indebtedness there remains anything due it shall 
be paid to Tyson out of the surplus in the Clerk's office, but hav- 
ing failed to show that he has any interest in  the fund and has 
sustained detriment by the order appealed from the appellant 
will pay the costs of the appeal. The Code, see. 527. 

The Court below correctly held that "the character of the 
improvements and the circumstances of the purchase and oc- 
cupation of the land by the defendant Tyson do not entitle him 
to any allowance for said improvements." 

Remanded. 

' Cited: Sprinkle v. Spainhour, 149 N. C., 226. 
Vol. 136-4 49 
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( 69 ) 
STALLINGS v. ELLIS. 

(Filed 27 September, 1904.) 

PARENT A N D  CHILD-Executors and Administrators-Presumptions. 
Where there is no evidence that a daughter expected to be paid or 

the father expected to pay for services rendered him during his last 
illness, i t  will be presumed that the services were gratuitous, and in 
such case the plaintiff' should be nonsuited. 

ACTION by R. B. Stallings and wife against 0. L. Ellis, heard 
by Judge Frederick M o o ~ e  2nd a jury, at January Term, 1904, 
of FRANKLIN. 

The plaintiff alleges that her father, H. G. Leonard, died 
in  May, 1901, and defendant cplified as his administrator. 
That during the last four and a half years of his life he was al- 
most helpless on account of age and disease. That during this 
time he lived with her and that she gave him care and atteution. 
She says "She gave to him as urltirirlg devotion and as much 
watching and attention as if be had been one of her children." 
In  the fifth allegation she avers that "the nursing, care and at- 
tention given by this plaintiff to said H. G. Leonard during said 
period was reasonably worth the sum of seventy-five dollars a 
year or a total of $337.50." That he left a. small amount of 
personal property and a tract of land, which has been sold for 
division and the proceeds are in the hands of the commissioner 
appointed for that purpose. That the personal estate is wholly 
inadequate to pay the plaintiff's claim. She demands judgment 
for $337.50 and that the same be paid by the commissioner out 
of the proceeds of the land now in his hands. The defendant 
admits the allegations except the 'fifth, and denies that her ser- 
vices were worth the amount named. H e  set out, by way of 
defense, the terms upon which the intestate resided with the 

plaintiff. The plaintiff testified that her father was 69 
( 70 ) years old when he died, and that his health was bad for 

four years and six months before he died; he had two 
spells of sickness in one year; when he was sick he had to have 
the same attention as a child; the first year her father was with 
her she and her husband lived on her father's land; they then 
went to the Hollingsworth place and stayed one year, and then 
moved to her present home; the first year her father had grippe, 
after which his health failed; Dr. Wheeler attended him; he 
had four children; her father held his land in possession and 
rented i t  out-does not know how much rent he got; he con- 
sumed the rent, and he fed and clothed himself, and contributed 
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to the family expenses; he estimated what his board would 
amount to and put in that amount; he was sick a large part of 
the time but died suddenly. 

Dr. Wheeler testified that the plaintiff's father was sick and 
required a great deal of attention, which was given him by the 
plaintiff. H e  corroborated the plaintiff as to her father's con- 
dition and the services she rendered to him; her father paid the 
medical bills. The plaintiff introduced other corroborative tes- 
timony as to the condition of her father and her services. 

The plaintiff's husband has died since this action was brought. 
The defendant at  the close of the plaintiff's evidence moved to 
dismiss the action as upon a demurrer to the evidence. The mo- 
tion was denied and the defendant excepted. 

The Court submitted to the jury the following issue : "Is the 
defendant indebted to the plaintiff, and if so, in what sum?" 
The defendant in  apt time requested the Court to charge the 
jury that on all of the evidence they should answer the issue in 
the negative. This request was refused and the defendant ex- 
cepted. Verdict for the plaintiff. Judgment accord- 
ingly. The defendant excepted and appealed. ( 71 

W m  H.  Ruffin and P. S .  Spruill, for the plaintiffs. 
W. M. Person and T. W. Bickett, for the defendant. 

CONNOR, J. The plaintiff declares upon a quantum meruit 
for services rendered her father during the last four years of 
his life. I t  is elementary learning that right *to recover upon 
this count or cause of action is based upon implied assumpsit, 
that is, that in  the absence of a special contract, the law implies 
a promise to pay so much for services as they are reasonably 
worth. When, however, the relation existing between the party 
rendering and the one receiving the services is that of parent 
and child, there is a presumption, on account of the relation- 
ship, that the services are rendered because of mutual affection 
or reciprocal benefits, and in the absence of any evidence tend- 
ing to rebut the presumption no recovery can be had. The pre- 
sumption may be rebutted by showing that the party rendering 
the services expected to recover and the other party expected to 
pay for them. The law is well stated in 21 Am. & Eng. Enc. 
( 2  Ed.), .p.  1061. '(The general rule deducible from the au- 
thorities is that when the child, after arriving at  majority, con- 
tinues to reside as a member of the family with a parent, or 
with one who stands in the relation of a parent, or when the 
parent resides in the family of a child, the presumption is that 
no payment is expected for services rendered or support fur- 
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nished by the one to the other. This presumption is not, how- 
ever, conclusive, but may be overcome by proof of an express 
agreement to pay, or of such facts and circumstances as show 
satisfactorily that the parties at  the time expected payment to 
be made." The editor cites a large number of eases to sustain 

the text. This rule has been adopted and uniformly ad- 
( 72 ) hered to by this Court. RURFIN, C. J., in  Wil l iams  v. 

B a ~ n e s ,  14 N .  C., 348, states the law clearly and defends 
it in  strong language. PEARSON, J., in  H u A o n  v. Lutz, 50 N. 
C., 217, says: "When work is dono for another, the law implies 
a promise to pay for i t ;  this is the ~ e n e r a l  rule; it is based on a 
presumption growing out of the ordniary dealings of men. But 
an exception is made wheneiver this presumption is rebutted by 
the relation of the parties. The case of a parent and child is 
exception." The same dochrine is adhered to in  Bodson,  v. Mc- 
Adorns, 96 N. C., 140, 60 Am. Rep., 408 ; Young u. I lerman, 
07 N. C., 280; Gnllahan v. W o o d ,  118 N. C., 752; A v i t t  v. 
Smith, I20 N. C., 392; IIicks v. Barnes, 132 N. C., 146. 

The plaintiff's counsel cites several cases decided by other 
Courts which are not entirely in harmony with the law as an- 
nounced by this Court. I t  may be that some of the Courts have 
made the distinction contended for by the plaintiff, that when 
tlie child rendering the service is of full age and married, the 
legal status of the parent and child being in a sense severed, 
the law implies a proinise to pay for services. Certainly in 
such cases i t  would require less evidence to rebut the presump- 
tion than in those where there is a continued, unbroken resi- 
dence. I-iowever this may be, we prefer to adhere to our own 
decisions and uphold that view which we think is most cred- 
itable and more in  consonance with the sentiment and practice 
of our people. We are not willing to have the law attribute, in 
the absence of a contract, to a child mercenary motives in  the 
rendition of services to an aged parent i n  sickness and adversity. 
I t  is evident that the plaintiff has rendered to her aged and in- 
firm father faithful services, and i t  may be that it would he 
proper and generous in thc other children to consent that such 

services should i n  some measure be recognized in the dis- 
(73 ) tribution of his estate. Wc have no power, however, to 

enforce tlie perfopnance of such duty. 
I n  the view which we take of the testimony, the relation which 

existed between the father and the plaintiff and her family is 
the same which is frequently found among our people. H& 
was old and in  bad health. H e  had a small farm upon which 
they first lived,' The re~nts, after ren~oving from it, he applied 

a to his board and actual expenses. The services which the 
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daughter rendered, in her own language, were such as she would 
have rendered to her own child. There is no suggestion in  the 
complaint or the evidence that she expected to be paid for them, 
and in the absence of such suggestion the law raises no implica- 
tion to that effect. 

The demurrer to the evidence should have been sustained and 
the action dismissed. His EIonor erred in refusing the motion. 
Let it be so certified. 

Error. 

Cited: D w m  9. C!w~"rie, 141 N. C., 127; Winkler v. .Killian, 
Ib., 579, 580. 

CHEMICAL CO. v. EDWARDS. 

(Filed 27 September, 1904.) 

INSOLVENCY-Emecutom and Admircistl-ators-Contracts-The Code, 
Bec. 1416. 

Where a debtor holds certain notes as the property of the cred- 
itor, 'to be applied on his debt when collected, any amount collected 
on the notes is part  payment of the debt and the debtor shares 
in the funds belonging to the administrator only in proportion to 
the balance of the debt due. 

ACTION by the Virginia-Carolina Chemical Company against 
B. W. Edwards, heard by Judge Fred~rick  Moore, a t  December 
Term, 1903, of GEEENE. 

Controversy submitted without action, under section 
567 of The Code. 

I n  order to present the point decided in this Court i t  
( 74 1 

will be necessary to state only the substance of the case agreed. 
Tho plaintiff i n  January, 1902, sold a d  delivered to George W. 
Sugg, intestate of the defendant, several lots of fertilizers, for 
which Sugg gave his notes in different amounts and due on the 
dates ( in  1902) theyein mentioned. I t  was stipulated in  the 
written contract of the parties, annexed to the case agreed, that 
the fertilizers and all the proceeds of any sales of the same, 
"inclitding cash, notes, open accdunts and collections," should 
be kept separate and held by Sugg for the use and benefit of the 
plaintiff and subject to its order, and should be and remdin its 
property until the entire indebtedness of Sugg had been paid. 
I t  is also provided by the contracts that the plaintiff should 
have the right to enforce payment of Sugg7s notes given to it 
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CHEMICAL Co. v. EDWARDS. 

for the fertilizers at any time after maturity, whether the fer- 
tilizers had all been sold and paid for or not, and that Sugg 
should receive as his full compensation for selling fertilizers 
and making collections the difference between the price he paid 
for the fertilizers and the price at which he sold them. I t  is 
provided further, as follows: ('That the customer (George W. 
Sugg) will pay over to the company (plaintiff) all the cash 
proceeds of sales collected at  thg time of the sales, and on or 
before 1 May, 1902, will send to the company a complete list 
of his time sales, and endorse and surrender to the company 
all notes received by him from the purchasers of said fertilizers, 
which notes are to be returned by the company to him, if no 
contrary reason arises, for the purpose only of collection and 
remittance to the company." Sugg guaranteed the payment in 
full of all sums due for fertilizers sold at  the prices stated. At 
the time of his death Sugg had in his possession and held in 

trust for collection, for the use and benefit of the plain- 
( 75 ) tiffs, under the terns  and conditions of said contracts, 

all the notes and accounts taken by him for fertilizers, 
and after his death the defendant administrator received notes 
and accounts on the same trusts and conditions. The case 
agreed contains the following clauses: "1. That at the time of 
the death of Sugg and the qualification of his administrator, 
there was justly due from Sugg on his indebtedness, e'videnced 
by said notes unpaid, to the said Virginia-Carolina Chemical 
Company, the sum of $1,747.51, as evidenced by said notes, and 
due respectively as follows: Three notes due November 15, and 
three notes due 1 December, 1902." ('2. That since the death 
of Sugg (November, 1902), the defendant administrator has 
collected on said notes and accounts so held by him and paid 
over to the said Chemical Company, to be credited upon said 
indebtedness, the sum of $700, of date 22 January, 1903 ; $148.55, 
22 April, 1903, leaving a balance due at  the present time, after 
giving credit for $87.60 worth of guano returned on said in- 
debtedness, of $ .  . . ." The estate of Sugg is insolvent, and the 
general creditors will not therefore receive the full amount of 
their claims. The plaintiff cuntends that i t  should be allowed 
to prove against the estate of Sugg the full amount of his in- 
debtedness to i t  at the time of his death, without any abatement 
or deduction on account of the payment made or the proceeds of 
collections remitted since his .death, by the administrator; and 
the defendant contends that the plaintiff is entitled to prove 
only for the original claim, less the amount remitted by the ad- 
ministrator. The Court adjudged that the plaintiff should 
prove only for the balance due after deducting from the orig- 



N. C.] FALL TERM, 1904. 

inal indebtedness the amount of the payment, and the plaintiff 
excepted and appealed. 

L.' V .  Morrill and Pou & Fuller, for the plaintiff. 
George M. Lindsay, for the defendant. 

WALKER, J., after stating the facts. The plaintiff ( 76 ) 
claims that i t  is entitled to receive from the defendant, 
as administrator of its debtor, Sugg, out of the assets of 
the latter's estate, a dividend on the full amount of its debt, that 
is, on the debt unreduced by the amount which was received 
from the defendant, and which represented collections made by 
him on the notes and accounts held by his intestate for fer- 
tilizers which he sold. This, it is insisted, is the rule which 
the courts of equity adopt and apply in the adjustment of claims 
against the estate~s of insolvent debtors, as distinguished from 
the rule in  bankruptcy. The fornier rule may be thus stated: 
I f  a creditor has a right to resort to a fund which is open to 
him alone, he shall not be thereby precluded from coming in  
upon the assets of an insolvelnt estate which are common to 
all the creditors of the deceased debtor and obtaining a dividend 
on the full amount of his debt, subject to the common sense and 
necessary qualification that he does not receive more than the 
sum due; and the rule in bankruptcy is that the creditor shall 
be entitled to prove only for the residue, the right ta resort to 
the special fund or to any collateral security held by him being 
treated pro tanto as a payment. Bispham Eq. (6 Ed.), pp. 460, 
461. 

The counsel for the plaintiff argue that the rule by which the 
adjustment should be made as between a secured creditor, his 
insolvent debtor's estate and the other creditors of the latter, 
should not be at all different from that which obtains in the set- 
tlement and payment of claims against an insolvent living 
debtor, who has made a general assignment $or the benefit of his 
creditors, where one or more of the creditors has been previously 
secured and the assignee has in his hands a fund for distribu- 
tion, and that the adjustment should be according to the prin- 
ciple laid down in  Winston v. Biggs, 117 N.  C., 206. 

The defendant, on the other hand, contends that the plain- 
tiff should prove only for the amount of its claim left 
after deducting the sum received from the defendant, ( 77 ) 
according to the rule in bankruptcy. 

Strong arguments have been advanced by many of the Courts 
in  favor of the adoption of the former rule, and i t  is asserted 
that there is no principle of equity which can take from the 
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diligent creditor any part of his security until he is completely 
satisfied. H e  has the right to proceed against both the security 
he may hold and the general estate of his debtor, and to make 
the best he can of both. This rule must be conceded to apply 
when the debtor is living, and i t  is said that no good reason can 
be given why i t  should not apply equally as well if the debtor 
dies insolvent. Brown v. Eanlc, 79 N. C., 244; People v. Rem- 
imgton, 121 N. Y., 328, 8 1;. R. A., 458; Bispham, supra, p. 
461; Pace v. Pace, 95 Va., 792, 44 L. R. A., 459; Morrill v. 
Bank,  173 U. S., 140; Kellogg v. Miller, 22 Or., 406, 29 Am. 
St., 618; Kelloch's case, L. R., 3 Ch., App., 769 ; Hess' Estate, 
69 Pa., St., 272; Furness v. Rank,  147 Ill., 570; Day v. Graham, 
97 Mo., 398; Jennings v. Loefler, 184 Pa., 318; Knowle's Peti- 
tion, 13 R. I., 90; Rank v. Armstrong, 59 Fed., 378, 28 L. R. 
A., 231. I t  is further argued that the rule in  bankruptcy is 
peculiar to that court, and was adopted for the purpose of pre- 
venting even an indirect preference of one creditor over the 
other creditors of the banrupt, and that no such reason exists in  
a forum the law of which allows preferences to be made by the 
debtor as between his creditors. The defendant meets this a q u -  
ment, and the authorities cited to support it, with the assertion 
that whatever may be fhe law elsewhere, this Court has recog- 
nized and applied, as the true rule, the one which obtains in the 
courts of bankruptcy, and for this position he cites and relies 

on Greecy v. Pearce, 69 N. C., 67; Moore v. Durn,  92 N. 
( 78 ) C., 63, and Askew v. Askew, 103 N.  C., 285, and The 

Cbde, sec. 1416, by which the administrator is required 
to pay, as a first class, having priority over all others, the debts 
which by law have a specific lien on property to an amount not 
exceeding the value of such property. 

The question raised by the contentions of the respective 
parties is a very interesting and important one, but we are not 
put to the necessity of choosing between the two rules i n  this 
case that which we deem to be the best, if, as contended by the 
defendant's counsel, a choice has not already been made by this 
Court in  the cases cited by him. We leave the question entirely 
open for future consideration, without the expression or in- 

. timation of an opinion as to what the law is or should be in such 
a case, as we do not think that either of the rules is applicable 
to the facts of this case. Our decision must depend upon the 
special provisions of the contract and the facts stated i n  the 
case agreed. By the terms of the former the fertilizers and all 

-notes and accounts held by Sugg for such as were sold by him 
femained the property of the plaintiff, and were held by him 
and afterwards by his administrator in trust for the plaintiff's 
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use and benefit. The amount collected by the administrator on 
tho notes and accounts was .paid over to the p l a i n t 3  to be 
credited upon Sugg's indebtedness, and i t  is expressly stated 
in  the case that it was so credited, as follows: The sum of $700 
on 22 January, 1903, and the sum of $148.55 on 22 April, 1903, 
and there was also credited $87.50 for guano returned "leaving 
a balance due on said indebtedness at  the present time" (18 
December, 1903, the date of the case agreed) of so many dol- 
lars, the amount not being given, but being, as the case shows, 
the difference between $1,747.51 and the total amount of the 
payments, including the item of $87.60, which would be in 
round numbers, $800. So that the notes and accounts in  the 
hands of the administrator, which he afterwards col- 
lected, and the proceeds of which collection he remitted ( 79 ) 
to the plaintiff, belonged t o  the latter, according to the 
terms of the agreement ( D d l  Co. v. Allison, 94 N. C., 548), 
and only needed to be converted into money to ascertain their 
value and the amount to be credited on the debt. They were 
in  no sense collateral securities held by the plaintiff as a creditor 
of Sugg. As soon as they were collected by the administrator, 
as the agent of the plaintiff, and certainly as soon as the pro- 
ceeds were received by the latter, the debt was paid pro tado.  
This result followed, not only by reason of the provisions of 
the contract, but the parties have actually agreed that the money 
was so applied and the debt reduced to the sum of about $800. 
Can we say that a fact which the parties have agreed on in the 
case shall not be as they have stipulated i t  shall be, and shall 
not havo its intended effect, or that the law so determines the 
rights of the parties as  to defeat the intention which has been 
dearly expressed by them? I f  the plaintiff was the owner of 
the notes and accounts and they were collected and the proceeds 
actually applied to the payment of the debt by the plaintiff, 
leaving a certain balauce due by the defendant as administrator 
of Sugg, we do not see any ground upon which the plaintiff 
can claim that the facts bring the case within the said rule of 
equity, oven if it has been adopted by this Court. He  was not 
the holder of any collateral security, mortgage, lien or pledge 
within any accepted definitions of those words. By the very 
terms of the contract, the debtor, Sugg, was excluded from any 
interest in the notes and accounts until the dcbt should be paid 
in  full, and until then they belonged to the plaintiff. I t  was 
competent to the parties to make such an 'agreement, if they 
chose to do so, and having so chosen, we must construe their 
contract as i t  is written. I n  Bank v. Alexander, 85 N. C., 352, 
i t  appeared that the debtors in 1876 made their several promis- 
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( 80 ) sory notes to one Brem, who immediately endorsed them 
to the bank for the accommodation of the debtors. 

The endorser died in the same year and the defcrrdant qualified 
as his administrator. I n  the next yrAar the debtors executed a 
general assignment for tho benefit of their creditors, and a div- 
idend was paid by the assignee to the c la in tiff, who afterwards 
claimed the right to prove its entire debt against a fund in the 
hands of the defendant as administrator of the endorser. I t  
was held that the payment extinguished the debt pro tanto, the 
Court, in this connection, saying: "Here, funds provided by 
the principal debtors who are primarily liable, have been appro- 
priated to their own indebtedness, nearly two-thirds of which 
is thus extinguished, and the estate of the testator, their surety, 
relieved of liability to that extent. The present contention is to 
revive the discharged indebtedness against the surety for the 
purpose of obtaining a larger dividend from his estate. The 
measure of the provable debt is what remains of it unpaid, and 
as the discharged part could not be asserted against the prin- 
cipal, still less can i t  be against the surety upon his subsidiary 
liability." The case was distinguished from one in which there 

/ i s  a fund to be distributed among creditors under a general as- 
signment made before there has been any actual application by 
a creditor of securities held by him to the payment of a part of 
his debt, where he is entitled to prove for the whole debt al- 
though after the assignment is made there is such an applica- 
tion, and for the reason that by the assignment each creditor 
becomes the equitable owner of his share of the assigned prop- 
erty and this vested interest cannot be impaired by any subse- 
quent payment. Brown v. Bank, 79 N. C., 244; Winston v. 
Biggs, 117 N. C., 206. I f  the payment made under the cir- 
cumstances stated in Bank v. Alerander, reduced the debt by the 

amount received from the assignee, so that only the bal- 
( 81 ) ance was provable, i t  m~xst surely be that the payment 

in this case produces a like result without regard to the 
rule in equity or in bankruptcy to which we have referred. 

There is no error in the judgment of the Court upon the case 
agreed. 

Affirmed. 

Cited: Guano Co. v. Edwards, post, 88. 
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IN RE DRURY. 

(Filed 27 September, 1904.) 

, REHEARINGS-Nupreme Court. 

The petition to  rehear a case will be dismissed where there is no 
reversible error. 

For former judgment, see 133 N. C., 785. 

J.  T.  Perkins and E. J .  Justice, for the petitioner. 
Avery & Avery and Avery & Erain, in opposition. 

PER CURIAM. Upon the petition to rehear, argued a t  the last 
term, we have again examined with care the record and briefs 
in  this cause. We find no new principle of law involved. 
Specific questions in regard to the boundary of the locus in quo 
were submitted to the jury. Evidence fit to be considered by 
them was introduced by the several parties to sustain their con- 
tentions. The settlement of the controversy depended almost 
entirely upon the questions of fact. Upon a careful examina- 
tion and consideration of the entire record and argument of 
counsel we find no reversible error. Let the petition be dis- 
missed. 

WILLIAMS v. TELEGRAPH CO.. 
(82) 

(Filed 27 September, 1904. ) 

TELFGRA PIIS-Dumccges-Messages. 

In  an action to recover damages for failing to correctly transmit 
a telegram, the meaning or import of thc message not appearing 
by i t s  own terms or made known to the agent of the company, no 
damages can be recovered for such failure beyond the price paid 
for the service. 

ACTION by C. A. Williams against the Western Union Tele- 
graph Company, heard by Judge W. R. Council1 and a jury, at  
March Term, 1904, of HALIFAX. 

The plaintiff brought this action to recover damages for fail- 
ing  to correctly transmit a telegram. The telegram as sent was 
in  the following words : 

59 
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"RICHMOND, VA.. 11 Nov., 1903. 
J. H. DURHAM, 

Tillery, N .  C. 
Have Dr. Register meet me at  Weldon Friday. 

"C. A. WILLIAMS." 

Plaintiff dleged that he had gone to Richmond for tho pur- 
pose of bringing the invalid sister of his wife to his home at 
Tillmy, and upon leaving home Dr. Register, his family phy- 
sician, had agreed to meet him at Weldon, when notified to do 
so, to give his sister-in-law necessary medical attention on her 
journey. I n  the message, as shown to Dr. Register at Tillery, 
"Wednesday" was inserted for "Friday," and the doctor, by 
reason of the mistake, was induced to go to Weldon on Wednes- 
day instead of Friday, and remained there until the next morn- 

ing. That in consequence of defendant's negligence he 
( 83 ) could not get for his relative, when he arrived at Weldon, 

the medical attention which she so much needed, and he 
suffered thereby great mental anguish and distress. The plain- 
tiff's allegations were denied by the defendant, except the al- 
legations that there was a mistake in the message as shown to 
Dr. Register and that he went to Weldon on Wednesday. 

The Court submitted two issues to the jury, one as to de- 
fendant's negligence and the other as to the damages. Plaintiff 
introduced evidence tending to sustain the allegations of his 
complaint. Dr. Register, onc of the witnesses, testi- 
fied that he was informed by Mr. Whitehead, who wrote the 
message in Richmend for the plaintiff, that the day written in 
the message was "Friday" and not "Wednesday"; that he had 
confidence in Mr. Whitehead, who was highly regarded by him 
as a man of character, and he had no reason to doubt his state- 
ment, but thought it best to rely on the message as more certain 
than Mr. Whitehead's recollection, and that he could have gone 
to Weldon on Friday. Defendant did not introduce any testi- 
mony but requested tho.Court to give certain instructions, the 
only one which i t  is necessary to set out being as follows: "If 
you find the evidence to be true, the second issue should be an- 
swered twmty-five cents, the cost of the message." The Court 
refused to give the instruction and the defendant excepted. 
Among other instructions, the Coul-d gave the following: "The 
plaintiff is entitled to recover damages, if any be sustained, for 
his mental suffering and anxiety caused by the negligence of 
the defendant." Defendant excepted. There was a verdict 
for the plaintiff for $131.25. Motion by defendant for a new 
trial upon exceptions taken. 'Motion refused. Judgment and 
appeal by defendant. 60 
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W. H. D u n n  and Alb ion  Dunn,  for the plaintiff. 
E. C.  Strong,  F. IT. Busbee and Phil ip  Busbee, for the 

( 84 

defendant. 

WALKER, J. This .case was so ably presented to us by the 
learned young counsel who argued for the plaintiff in this Court 
that we were at  first almost persuaded to believe that the IegaI 
merits were with him, but after a careful examination of the 
facts in the light of well settled principles of law, we are con- 
vinced that the Court erred both in giving the instruction to 
which exception was taken and in refusing to give the instruc- 
tion requested by the defendant. 

I n  order to ascertain the damages which a plaintiff who sues 
for a breach of contract is entitled to recover, the rule laid down 
by Baron Alderson for the Court in Hadley  v. Baxendale, 9 
Enc., 341, has generally been adopted as the one which will give 
the complaining party a fair  and reasonable recompense for 
any loss he may have sustained or for any injury he may have 
suffered. The rule is thus stated in that case: "Where two 
parties have made a contract which one of them has broken, the 
damages which the other party ought to receive, in  respect of 
such breach of contract, should be such as may fairly and rea- 
sonably be considered either arising naturally, that is, according 
to the usual course of things, from such breach of contract it- 
self, or such as may reasonably be supposed to have been in the 
contemplation of both parties a t  the time they made the con- 
tract as the probable result of thc breach of it." This Court has 
fully approved the rde .  Ashe  11. DeRosset, 50 N.  C., 299, 72 
Am. Dec., 552; Xpencer v. Hamil ton,  113 N.  C., 49, 37 Am. St. 
611; Herring v. Armwood,  130 N. C., 177, 57 L. R. A., 958. 
I t  has been applied i n  actions against telegraph companies for 
negligenre in transmitting and delivering messages. Telegraph 
Co. v. Hal l ,  124 U.  S., 444; Cannon v. Telephone Co., 
100 N. C., 300, 6 Am. St., 590; Kennon v. Telegraph Go., ( 85 ) 
126 N. C., 232; Mackay  v. Telegraph Co., 16 Nev., 222; 
Frazer v. Telegraph Co., 84 Ala., 487; Baldwin  v. Telegraph 
Co., 45 N. Y., 744, 6 Am. Rep., 165; T ~ l e g r a p h  Co. v. Gilder- 
sleeve, 29 Md., 232, 96 Am. Dec., 519 ; Landsberger v. Telegraph 
Co., 32 Barb., 530; Candee v. Telegraph Co., 34 Wis., 471, 17 
Am. Rep., 452 ; Beaupre I) .  Telegraph Co., 21 Minx,  155. The 
principle uniformly sustained by the cases upon the subject, 
some of which we have cited, is that, unless the meaning or im- 
port of a rne~ssage is either shown by its own terms or is made 
known by infoimation given to the agent receiving it in behalf 
of the company for transmission, no damages can be recovered 
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for failure to correctly transmit and deliver i t  beyond the price 
paid for the service. As said by the Court in  Squire v. Tele- 
graph CO., 98 Mass., 237, 93 Am. Dec., 157, in  commenting 
upon and approving the rule as laid down in  Hadley v. Baxen- 
dale, s u p n ~ :  "A rule of damages which should embrace within 
its scope all the consequences which might be shown to have 
resulted from a failure or omission to perform a stipulated 
duty or service, would be a serious hindrance to the operations 
of commerce and to the transaction of the common business of 
life. The effect would be to impose a liability wholly dispro- 
portionate to the nature of the act or service which a party has 
bound himself to perform, and to the compensation paid and 
received therefor." The application of this principle, which 
has been settled by the best considered precedents, must be 
fatal to the plaintiff's contention. I n  order to enable him to 
recover substantial damages, based upon his mental distress and 
suffering, i t  is necessary for him to show that the defendant 
could reasonably have foreseen from the face of the message 
that such damages would result from a breach of its contract or 

duty to transmit correctly, or that i t  had extraneous in- 
( 86 ) formation which should have caused it to anticipate just 

such a consequence from a neglect of its duty towards the 
plaintiff. We can see nothing in the message itself to indicate 
that any mistake in its transmission would be likely to cause 
the pIaintiff any mentaI anguish, and surely none of the kind 
which he is alleged to have suffered. There is not even a remote 

' 

reference to his invalid sister-in-law, and, for all that appears, 
he may have wished to see Dr. Register, not as a physician, but 
for some purpose entirely foreign to the one mentioned in his 
complaint. I t  is quite certain that the object for which he de- 
sired to meet Dr. Register at Weldon did not appear by the 
message to be a very urgent one, as thc telegram was sent on 
Wednesday and the doctor was not to come to Weldon until 
Friday. 

We attach no importance to the fact that the message was 
addressed to a person who chanced to be a physician. That 
did not indicate to the company in  the least that the special 
damage3 now claimed would follow a breach of its contract or 
duty. Under the circumstances, the message might just as well 
have related to some mere commercial transaction as to a pro- 
fessional engagement. There was nothing at  all in it to notify 
the defendant that the plaintiff would be accompanied from 
Richmond by his invalid sister-in-law, who would need medical 
attention at  Weldon, and without this information we do not 
see how the defendant can be liable for any damages which en- 
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sued from her failure to receive the proper care and attention 
from his family physician when they reached Weldon, unless 
the liability of a telegraph company for errors and delays is 
without limit, instead of being fixed in its extent by the just and 
reasonable rule first announced in H a d l e y , ~ .  Baxendabe, 9 Exch. 
We think its liability must end somewhere, and that its patrons 
have no reason to complain if they fail to give such informa- 
tion of the nature of the particular transaction to which the 
message refers, as the company in all fairness is entitled 
to have. They are afforded ample protection by the rule, (87 ) 
for tho message can be so framed as to indicate its mean- 
ing, or, if this requires too many words and therefore the pay- 
ment of an increased toll, they can adopt the inexpensive method 
of giving orally the information to tho receiving agent or oper- 
ator of the company. Tn this case, the message, so fa r  as it im- 
parted any information of the special purpose for which Dr. 
Regist& was wanted, might, as well have been in cipher (Can- 
non  v .  Telephone Co., supra),  or written in an unknown tongue. 
There is no suggestion that the company had any other infor- 
mation than the message itself furnished as to the object in 
sending it. 

We cannot hold therefore that the damages are such as may 
fairly be supposed to have entered into the contemplation of 
the parties when they made the contract, and as might nat- 
 rally, that is, according to the usual course of things, have 
been expected to follow as the probable result of the breach of 
it. The message does not appear to us to be any more certain 
or definite in its terms than the one which was held in Kennon 
v. Telegraph Co., slcpra, to be insufficient as a basis for the re- 
covery, because of its nondelivery, of the kind of damages the 
plaintiff now clainls. That decision is directly in point and 
must control in  this case. Sce also T e k g r a p h  Go. v. Eckford, 
68 Miss., 307. 

The Court committed an error in giving thc instruction, and 
i n  refusing to charge as requested by the defendant, for which 
there must be another trial. 

New trial. 

Cited: (7ranford v. 7'el. Co., 138 N.  C., 164; Dayvis v .  Tel .  
Co., 139 N.  C., 83 ; Johnson v. R. R., 140 N. C., 577; Harrison 
11. Te7. Co., 143 N.  C., 149 ; Helw~s v. Tel .  Go., Ib., 390; Suttle 
v. Tel .  Go., 148 N.  C., 483; Holler v. Tel .  Co., 149 N.  C., 413; 
Cordell v. T P ~ .  Co., Ib., 413; Shaw v. Tel. Co., 151 N. C., 642; 
Battle v .  Tel .  Co., Ib., 632; Williamson v. Tel .  Go., Ib., 227, 
230. 

63 



I N  THE SUPEEME COURT. [I36 

( 88 > 
GUANO CO. v. EDWARDS. 

(Filed 27 September, 1904.) 

For head-note to this case, see Chemical Comparzy u. Edfloardx, aate, 73. 

ACTION by the ~ocdmoke Guano Company against 6. W. Ed- 
wards, heard by Judge Frederick Moore, at December Term, 
1903, of GREENE. From a judgment for the defendant the 
plaintiff appealed. 

L .  V .  Morrilb and R. W .  Peatross, for the plaintiff. 
George 41. Lindsay, for the defendant. 

WALKER, J. There is no material difference between the 
facts in  this case and those in Chemical Go. v. Edwards,  o d e ,  
73. I t  was provided in the contract under which the guano 
was shipped to Sugg, that the notes and accounts of fertilizers 
sold by him should be sent to the plaintiff and by the latter re- 
turned to Sugg for collection. Then follows this clause: "All 
proceeds as collected must be first applied to the payment of 
your obligations to us, whether the same shall have matured or 
nut." This provision, which is not in the contract construed in 
the other case, requires an immediate application of the pro- 
ceeds of collections to the payment of the indebtedness, and if 
i t  changes the nature of the transaction at all affords still 
stronger reason why we should adhere to our decision that, 
under the facts and circumstances presented and the terms of 
the contract, the plaintiff is not entitled to prove for his full 
debt against the estate of the decedent Sugg, but only for the 
amount remaining after deducting the payment. 

Affirmed. 
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LASSITICE v. It. R. 

LASSITER v. RAILROAD CO. 

(Filed 27 September, 1904.) 

An appeal lies from a refusal to allow an amendment of pleadings 
on the ground of a want of power. 

2. AMENDMENTS-Pleadings-Limitations of A.ctwns-The Code, Nee. 
233 (Subsec. 2 ) ,  273, 1338. 

Where a complaint in an aotion for wrongful death discloses that 
the death and wrongful act occurred in another State, but fails 
to state the law of such State, an amendment pleading i t  does not 
state a new cause of action, although the period of limitation pre- 
scribed by the foreign statute has elapsed. 

3. Xemble, If not pleaded and proved, the presumption is that  the com- 
mon and statutory law of another State is the same as that of 
this State. 

ACTION by 13. C. Lassiter, administrator, against the Nor- 
folk and Carolina Railroad Company, heard by Judge W. B. 
Councill, at March Term, 1904, of NORTHAMPTON. From a 
judgment for the defendant the plaintiff appealed. 

8. J.  Calvert, Peebles & Harris, T .  W.  Mason and W .  E. 
Daniels, for the plaintiff. 

Day & Bell and George B. Elliott, for the defendant. 

CLARK, C. J. The complaint is a sufficient statement of the 
facts constituting a cause of action (if the death had occurred 
in  this State) for negligently causing the death of plaintiff's 
intestate by ordering him to go between cars not equipped with 
improved couplers to uncouple said cars, in obeying which or- 
der he was run over and killed. The defendant demurred on 
the ground that the complaint disclosed that "the intes- 
tate came to his death in tho State of Virginia by reason ( 90 ) 
of the alleged wrongful acts of the defendant, but does 
not allege that an action for wrongful death may be main- 
tained in that State.'' Thereupon the plaintiff asked leave to 
amend the complaint by pleading the "statute law of Virginia, 
which gives a right of action for negligently causing de~ath," 
which motion was refused on the ground that "the Court had 
no power or discretion to allow the same, and but for such want 
of Dower the amendment would be allowed." The Court further 
gave as a reason why i t  did not have such power to grant the 
motion: "1. Such an amendment would introduce a new cause 
of action and not enlarge or amplify the cause of action pleaded. 
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2. Such an amendment would deprive the defendant of the 
benefit of the statute of limitations ernbraced in the statute law 
of Virginia." 

The refusal of an amendment on the ground of want of power 
is appealable. M a d i n  v. Rank,  131 N.  C., 121. The "cause of 
action" is the ('statement of facts," upon the happening or non- 
happening of which the plaintiff bases his action. The Code, 
see. 233 (2), says the complaint must contain a plain and con- 
cise "statement of facts constituting the cause of ac%ion." Upon 
those facts, if true, the law gives a "right of action." This right 
of action is a matter of law of which the Court usually takes 
judicial notice, but if the tort or contract accrued beyond the 
State line the law of tho foreign State should be pleaded and 
proved-not because it is in that case a part of the "cause of 
actihii" any more than if the transaction had taken place with- 
in  the State, but because the Court is not presumed to know 
the law of all other States. Our statutes do not require the 
foreign statute to be pleaded but that i t  must be brought to the 
apprehension of the Court, if a written law, by the mere ex- 

hibition of the printed statute "contained in a book or 
( 9 1  ) publication purporting to have beeu published by the 

authority" of the foreign State, and "the unwritten or 
common law of another State may be proved as a fact by oral 
svidmce." The Code, see. 1338; Copeland v. CoZlires, 122 N. 
C., 621. There are, however, many decisions that the foreign 
law should be pleaded and proved. The cause of action, plus 
the right of action thereon, constitute what our Code styles a 
"good cause of action." Soma authorities call it a "whole cause 
of action." 5 A. & E. Enc. (2 Ed.), 776n. The subject of an 
action is the thing, the wrongful act for which damages are 
sought, the contract which is broken, the act which is sought to 
be restrained, the property of which recovery is asked. The 
object of an eleotion is the relief demanded, the recovery of 
damages or of the land or personalty sued for, the restraint or 
other relief demanded. 

I f  not pleaded and proved the presumption under the au- 
thorities is that the unwritten or common law of another State 
is the same as the unwritten or  common law in this State. 
Minor Confl. Laws, sec. 214, says that for as good reason the 
weight of authority is now that in the same abscnce of pleading 
and proof the presumption is that, the written law of another 
State is the same as the writen law here. And citing in a note 
the authorities, thus sums up :  "Certainly the great weight of 
authority is in favor of the rule. Nor is i t  in most instances 
apt to work any material injustice, since a failure of' both par- 
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ties to present to the Court any evidence of the proper foreign 
law may reasonably justify the Court in  presuniing that neither 
party finds anything there which would place him in  a position 
more advantageous than he occupies under the lex fori, or which 
would place his adversary in a less advantageous position. * * * 
Neither party can be injured by the presumption that the two 
laws are similar." Among the numerous cases, besides those 
cited by Minor, supra, sustaining this are: Scroggins v. 
McCell(md, 37 Neb., 644, 22 L. R. A., 110, 40 Am. St., ( 92 ) 
520; Wickersham o. Johmton, 104 Cal., 407, 43 Am. St., 
118; Kuenzi v. Elvew, 14 La. Ann., 391, 74 Am. Dec., 434; 
James u. James, 81 Tex., 373; Haggin v. Haggin, 35 Neb., 375; 
Monroe v. Douglas, 5 Seld., 447; P e ~ i  v. Hatcher, 112 Ala., 514, 
57 Am. St., 45 ; Sandridge v. Hunt, 40 La. Ann., 766. 

Rut we do not pass upon the point and need not do so. Those 
authorities are as to the presumption of the law in another 
State being the same as ours when not shown by the printed 
volume or by oral evidence if the law is unwritten. An entirely 
different question is before us, i. e., whether the trial Court has 
power to permit an amendment to allege the nature of the' law 
in the State where the transaction took place, and prove i t  when 
by inadvertence such allegation has been omitted in the com- 
nlaint. Sixclr allegation does not add to or change the "cause. 
of action" which by The Code, sec. 233 (2), is a "statement of 
the facts." Those facts, the dcath and thc wrongful negligence, 
a m  already fully stated. "In such cases the law of the place 
where the right was acquired or the liability was incurred wili 
govern as to the righl of action." R. R., v. Babcocls, 154 U. S., 
197. The failure to allege fhis foreign law is merely a defective 
statement of a good cause of action. But even if there were a 
failure to allege an essential fact to constitute the cause of ac- 
tion, Thc Code, see. 273, expressly gives powcr to amend "by 
inserting other allegations material to the case." The rounding 
Q L I ~  of the complaint to cure a defective complaint, even in ma- 
terial matters, is not changing a cause of action nor adding a 
new cause, but merely making a good cause out of that which 
was a defective statement of a cause of action because of the 
omission of "material allegations" which The Code, see. 273, 
authorizes to be inserted by amendment. I f  the cause of 
action were not defectively stated there would be no need ( 93 ) 
of amendment. 

The difference between a "defective statement of a good cause 
of action" which can be amended by inserting "other material 
allegations," as here, and a "statement of a defective cause of 
action" is that the latter cannot be made a good cause by add- 
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ing other allegations. Ladd v. Ladd, 121 1. C., 121. We have 
a case exactly "on all fours" with this under the New York 
Code, see. 723, which is the same as our Code, see. 273. I n  that 
case, Lustig v. R. R., 20 N. Y., Supp., 477, the administratrix 
brought suit in  New York for the death of her intestate in New 
Jersey caused by the wrongful act of the defendant. After both 
sides had rested the defendant moved to dismiss "because there 
was no allegation in the complaint, nor proof on the trial, of 
any statute in New Jersey authorizing a recovery of damages 
for death from wrongful injury, and that as no right of recov- 
ery existed at  common law'no cause of action had been made 
out." The trial Court reopened the case and allowed the plain- 
tiff to amend her complaint and to supply this defcct in  her evi- 
dence. This was sustained on appeal, thc Court holding that 
it was authorized by the New York Code, see. 723 (which, in 
the words of our Code, see. 273, allows an amendment "inserting 
allegations material to the case"), and that this "did not add a 
new cause of action" nor change the cause of action, but merely 
perfected a defective statement of a good cause of action, defec- 
tive because of the omission of this averment. For the same 
reason the plea of the statute of limitations wodd not run, be- 
cause the facts of the transaction being stated i n  the complaint 

.the defendant had notice of the demand from the beginning of 
this action. Thc same power of amendment to insert the al- 
legation of the foreign statute (which had been omitted in  the 

complaint) was sustained and the same ruling that the 
( 94 ) amendment related back to the beginning and the statute 

of limitation did not bar was made in R. R. v. Nix., 68 
Ga., 572, in  effect overruling a former Georgia decision which 
is the only one found in  any Court to the contrary. I n  Tiffany 
on ('Death by Wrongful Act." see. 202, it is said that "if the 
plaintiff's right of action arises under a foreign statute he should 
allege and prove it," but if tphe complaint "fails to allege the 
foreign statute, an amendment alleging i t  is not open to the ob- 
jection that i t  sets up a new cause of action, although the period 
of limitation prescribed by the foregn statute has elapsed." I n  
The New YO&, 175, IT. S., 187, where a Canadian statute was 
treated as if in evidence, on the trial below, though i t  was not 
pleaded and the record did not show that it was put in  evidence, 
the Court held on appeal that i t  should be treated as if pleaded 
and put in evidence'. I n  Steamship Co. v. Ins. Go., 129 U. S., 
447, the United States Supreme Court held that even after ver- 
dict, "if justice should appear to require it," i t  would remand 
the case with directions to the lower Court to allow pleading 
to be amended and proof of the foreign law (of Great Britain) 
to be introduced. 68 
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Whether this plaintiff should recover must depend upon the 
facts as to the death of the plaintiff's intestate,.which, if proved, 
as stated in the complaint, was caused by the wrongful act of 
the defendant. I f  any material allegation is omitted the Court 
had power to permit its ihsertion (The Code, see. 273), and if 
the defect can be thus cured by amendment, it is a defective 
statement of a good cause of action and not a defective 
cause of action. Ladd u. Ladd, supra. This is the very spirit 
of our present procedure, and i t  is but justice that when the 
plaintiff has sustained injury, if the complaint is imperfectly 
stated he should be permitted by amendment to cure the in- 
advertence of counsel in drawing the complaint, and re- 
ceive any relief to which, upon the facts of the transac- ( 95 ) 
tion. he is entitled to recover. 

A' somewhat similar case is where, in  a magistrate's court, 
in  which the jurisdiction is limited by the Constitution to cases 
"wherein the sum demanded shall not exceed $200," though that 
essential averment is not made in  the warrant or complaint, yet 
if such is the fact an amendment to make such averment will be 
allowed even in the appellate court. McPhaiZ v. Johnson, 115 
N.  C., 302, and many cases there cited. I n  those cases, in the 
face of the record, there was no jurisdiction, and no cause of 
action that could be entertained by the court till after the 
amendment. Where there mould be no difference in the proofs 
of the transaction under the amended comnlaint. an amend- 
ment, is allowed even where the action becomes one for the con- 
version of property instead of one for the recovery of specific 
personal property. Craven v. RusseZl, 118 N.  C., 564. Where, 
in an action to recover purchase money there was failure to aver 
that the plaintiff was "willing, ready and able" to tender a good 
deed, amendment was allowed after the close of the evidence. 
Woodbury v. Evans, 122 N. C., 779. Where the amendment 
stated title in the plaintiff different from that alleged in the 
complaint, the Court said that "the cause of action was for the 
recovery of the crop, and i t  could make no difference how the 
plaintiff claimed it." King v. Dudley, 113 N: C., 167, cited and 
approved in Simpson v. Lumber Co., 133 N. C., 99. 

Here, there is no change or addition asked either as to the 
relief sought nor in "the statement of facts," whirh under The 
Code, ser. 233 (2), "constitute the cause of action," but an 
amendment to aver the nature of the law in Virginia and dis- 
carding, as we may, the authorities that the law there is pre- 
sumed to be as here, the amendment would be at  the most the 
('inserting of a material allegation," and so expressly 
authorized by The Code, sec. 273. In holding that the ( 96 ) 
Court had no power to permit this there was 

Error. 69 
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LASSITER v. It. R. 

WALKER, J., concurring in result only. I concur in the con- 
clusion of the Court that there was error in refusing to permit 
the plaintiff to amend his conlplaint upon the ground of a want 
of power. He  alleged facts which would have constituted a 
qood cause of action under the statute of Virginia, if the statute 
had been pleaded. It. is, of course, necessary to ((allege and 
prove the foreign stakute in order to recover (Hooker v. Moo~e, 
50 N. C., 130), but the failure to allege i t  i s  not necessarily fa- 
tal, as it is merely the omission of an averment essential to fill 
out and cornplctc the cause of action. The failure to plead the 
statute was evidently an inadvertence, as counsel knew very well 
that tho plaintiff could not recover at  common law, because it is 
one of its leading maxims that a personal right of action dies 
with the person-uctio p~rsonalis rrroritur cum persona--and 
that Ire could not I-ecover under our statute, because i t  can have 
no extra territorial operation. The presumption must be that 
they intended to sue under tho statute of Virginia, as the death 
occurred there and is alleged to have becn caused by a negligent 
act committed there, and an action for the value of a life thus 
taken can be given only by the statute lam of the place where 
thr death occurred. The cause of action, therefore, is not so 
i n h ~ c n t l y  defective on its face that i t  cannot be cured by 
amendment, for i t  is of such a nature as to be capable of being 
made good by alleging and showing the local law which would 
impart vitality to the facts already allcged. Such an amend- 
ment is, in no reasonable view, the statement of a new cause of 
action. The right of amendment is denied only when the Court 

can see that it is impossible for thc cause of action to be 
( 97 ) perfected, or, to exprws the idea a little differently, when 

it appears affirmatively that there is not, and cannot be, 
a cause of action. But when the proposed amendment is ger- 
mane to the facts already stated and does not entirely change 
their nature, the party will be allowcd to reform tbt pleading, 
not to state a new cause of action, but to perfect one which has 
been imperfectly alleged. 

I do not think-though that T ~ P  lVew York, 175 U. S., 187, 
and Steamship Co. v .  Ins. Go., 129 U. S., 447, are authorities 
to support of the right of amendment. They were case6 in the 
Court of Admiralty and were decided upon the rule prevailing 
in that court-that where merits clearly appear on the record a 
party will be allowed to assert his rights in  a new allegation, 
and the necessary amendment for that purpose will even bc per- 
mitted in the appellate court, under certain circumstances, witli- 
out remanding the case. The difference between the practice in 
Common Law and Admiralty Courts in  this respect is pointed 
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out in my dissenting opinion in 8. v. Ma&, 134 N .  C., 189, 
and the authorities cited, and for convenience I refer to it, in- 
stead of rcpeating in this opinion what is there said. 

While I assent to the conclusion of the Court, I cannot by my 
silence give implied approval to what is said as to the presump- 
tion of law that theye is a statute in another State substantiallv 
like ours. There is, in my opinion, no such presumptipn, and i t  
has been so ruled by this Court for many years and in a long 
and unbroken line of cases in  which the rirhts involved were or '> 

could be only statutory, as they did not cxist at  common law. 
I n  Hooper v. Moore, 50 N .  C., 130, the Court, by PEARSON, J., 
says : "What is the law of another State or of a foreign country 
is as much a -question of law as what is the law of our 
own State. There is this difference, however: the Court ( 98 ) 
is presumed to know judicially the public laws of our 
State, while in  respect to private laws and the laws of other 
States and foreign countries this knowledge is not presumed; it 
follows that the existence of the latter must be alleged and 
proved as facts, for otherwise the Court can not know or take 
notice of tharn. This is familiar learning. 3 Wooddenson Lec., 
175." To the same effect are the following cases: Knight v. 
Wall,  19 N.  C., 125; Moore v. Gwynn, 27 N.  C., 187; X. v. 
Jaclmon, 13 N.  C., 564; Ii-illiard v. Outlaw, 92 N.  C., 266. The 
settled doctrine of this Court might be convincingly shown by 
multiplying the cases, but I do not deem i t  necessary to do so, 
as the numerous decisions upon the subject are perfectly 
familiar to us. I do not think the principle established by this 
Court should be questioned, even by an intimation that it can 
be open to doubt, and, therefore, to discussion. Referring to 
the rule as thus adopted by this Court, Minor, in his excellent 
treatise on the Conflict of Laws, a t  page 531, says: "If the 
foreign law in  issue is the unwritten law of a State not origi- 
nally subject to the common law, or, in  any event, if i t  is a 
statute or written law, the above presunlption does not apply, 
and, in strictness, i t  would seem that there were no other p r o b  
abilities one way or the other in general that would justify any 
presumption as to the foreign law. Under this view, i t  is a 
fact open to inquiry, susceptible of proof, and, like any other 
material fact, must be proved, in order to sustain the allegations. 
Without such proof, thc case of the defense founded thereon 
simply falls to the ground. To this strictly logical view some 
of the courts have subscribed." 

In The N e w  Y o ~ k ,  supra, and Steamship Co. v. Ins. Co., 
supra, citcd in  the opinion of the Court, i t  is said: "The rule 
that the courts of one country can not take cognizance of 
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( 99 ) the law of another without plea and proof, has been 
constantly maintained at law and in equity in England 

and Americ'a." And again: "Upon all principles of common 
jurisprudence, foreign law is always to be proved as a fact." 

I n  the absence of any proof of a statute or of any change of 
the common-law in another State, i t  is always presumed in the 
Courts of this State that the common law as administered in 
our courts prevails there. Grilqin v. Carter, 40 N. C., 413; 
Brown v. Pratt, 56 N.  C., 202. But this presumption, as I have 
shown, does not obtain as to the statute law. 

I am requested to state that Mr. Justice CONNOR concurs in 
this opinion. 

Cited : Hall v. R. R., 146 N. C., 351. 

(Filed 27 September, 1904.) 

1. WILLS-Election-Ememtors and AdbnCistrators. 
Where a husband wills land belonging to his wife to her for life, 

together with certain personal property, and she qualifies as admin- 
istratrix with the will annexed, she is estopped from afterwards 
claiming title to the lands devised other than under the will. 

2. WILLS-Election-The Code, Secs. 2116, 2118. 
Where land is charged with debts, the owner has no power by an 

election to take under a will other property and surrender the 
property charged, so as to permit i t  to pass to others discharged of 
such debts. 

WALKER and Dorm~ns, J.J., dissenting in part. 

(100) ACTION by W. H. Tripp against S. J. Nobles and oth- 
ers, heard by Judge M. H. Justice and a jury, at March 

Term, 1904, of PITT. 
This is a pctition filed by the plaintiff, executor of Mary , 

Nobles, deceased, for license to sell her real estate to make as- 
sets for thq payment of her debts. The defendants axe her 
heirs at law. The petition contains the usual averments pre- 
scribed by the statute in such cases. The defendant, S. J. No- 
bles, filed an answer to the petition, denying the material aver- 
ments therein. The Clerk, upon the coming in of the answer, 
transferred the cause to the civil issue docket for trial upon the 
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TRIP~  v. NOBLES. 

issues raised by the pleadings. . The only issues and finding 
thereupon pertinent to the exceptions are: "Did Mary Nobles 
die in possession of and holding title in fee to the lands de- 
scribed in the petition?" This issue was by consent answered 
('Yes." ((1s the plaintiff estopped to allege title in Mary No- 
bles at the time of her death of the lands described in the com- 
plaint?" The jury, under instruction of the Court, answered 
the second "No." From a jud,ment for the plaintiff the de- 
fenda~t ,  S. J. Nobles, appealed. 

Jarvis & Blow, for the plaintiff. 
Xkinner & Whedbee, for the defendants. 

CONNOR, J. The land described in the petition was the 
property of Simon J. Nobles, the husband of plaintiff's testa- 
trix, and father of the defendants. He conveyed it to Macon 
G. Moye, who immediately conveyed to said Mary J. Nobles. 

Ten years thereafter the husband, Simon J. Nobles, executed 
I his will, bequeathing to his wife, the said Mary, all of his per- 
I 

sonal property, of thc value of $100, and devising to her the 
land conveyed, as aforesaid, for her life, remainder to his son, 

1 the defendant, S. J. Nobles, subject to a charge of $126 

I 
in favor of his daughter, Florence Moys, and $172 (101) 
in favor of another daughter, C. F. Crawford, both of 

I whom are defendants herein. Said Simon J. died March, 1891, 
and his widow, the said Mary, offered the will for probate and 
qualified as administratrix cum testamento unnexo. I n  her ap- 
plication for probate of said will and letters of administration 
she set forth the value of the estate as $600, of which "$500. 
is real estate and $100 is personal property." She further set 
forth that "Simon J. Nobles, Florence L. Moye and Mary No- 
bles, the widow, are entitled as heirs and distributees." The 
said Simon J. and wife, Mary, resided on said land during the 
life of the former, and after his death she remained in posses- 
sion until her death, November 19, 1902. She retained the 
personal property bequeathed to her in the will of her said hus- 
band. The said Mary Nobles left a last will and testament 
appointing the plaintiff executor, which was duly admitted to 
probate. She made no disposition of said land in her will. 
The defendant, S. J. Nobles, insists that by  roving the will of 
her husband and qualifying as his administratrix cum testa- 
mento annexo', and taking and retaining the personal property, 
the said Mary elected to take thereunder, and that she and her 
representatives are thereby elstopped from making any claim to 
the land inconsistent with the provisions of the will. 
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GASTON, J., in Melchor v. 12urger, 21 N.  C., 634, says: 
"Ever since the case of N o y e s  v. M o r d a u ~ ~ t ,  2 Ves., 581,  which 
was decided in 1706, it has been holdell for an clstablished 
principle of equity that where a testator by his will confers a 
bounty or, one person and makes a disposition in favor of arr- 
other pr~ej7rdiciccl to the former, thc person thus prejudiced 
shall not insist upon his old right and at the same t h e  enjoy 
the bounty conferred by the will. The intention of the testa- 

iof* is apparent that both dispositioi~s shall take-effect, 
(102) and the conscience of the donee is affected by the con- 

dition thus implied that he shall not defraud the design 
of the donor by accepting the benefit and disclaiming the bur- 
den, giving effect to the disposition in  his favor and defeating 
that to his prejudice." The doctrine is  so strongly fixed in our 
jurisprudence, and so uniformly adhered to and enforced by 
the Court, that it is unnecessary to cite authority for its sup- 
port. The facts set out in this record bring the case clearly 
within the operation of the principle, unless, as contended by 
the plaintiff, there be some distinguishing feature to take i t  
out of the general rule. The land devised to the wife for life, 
remainder to her son, subject to the charge in favor of the 
daughters, was the property of the wife. This was well known 
to the husband. The personal property bequeathed to her in 
the will was the property of the husband. Upon the death of 
the husband the wife well knew the status and value of the 
property and the provisions of the, will. She was su i  j u ~ k ,  
and fully competent to elcct by dissenting from the will, if she 
so desired, thereby holding her land and taking the personal 
property as her year's support by appropriate proceedings for 
that purpose. She deliberately and by a most solemn and un- 
mistakable act chose to take and hold u n d e r  the  will .  The 
principle of law which fixed her status in respect to the prop- 
erty is thus stated: "The doctrine of election as applied to 
the law of wills simply means that he who takes under a will 
must conform to a11 of its provisions. H e  can not accept a 
benefit given by the testamentary instrument and evade its bur- 
dens. H e  must either conform to the will or wholly reject and 
repudiate it. No person is under any legal obligation to ac- 
cept the bounty of the testator; but if he accepts what the 
testator confers upon him by his will, he must adhere to that 
will throughout all its dispositions." Underhill Wills, sec. 

726. This Court in W e e k s  v. Weeks, 71 N. C., 421, 
(103) says: "It is a familiar principle of equity that a de- 

visee or legatee can not claim both under a will and 
against it. I f  the will give his property to another he may 
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keep his property, but he can not at the same time take any- 
thing given to him by the will; for it was given to him upon 
the implied condition that he would submit to the disposition of 
his property made by the testator." But i t  is suggested that, 
as the personal property given the wifc was worth only $100 
and the land $500, she took no bemefit under the will; that she 
was entitled to have the uersonalto allotted to her as and for 
her year's support, and, therefore, received no more than by the 
law she was entitled to have from her husband's estate. We at 
first thoueht this fact relieved her of the duto to elect. but " 
upon a careful examination of the works on Equity Jurispru- 
dence, and many cases, we find no suggestion of any such ex- 
ception to the general rule. The value of the personalty and 
her right to claim in some other way presented a strong reason 
to her for exercising her right to dissent from the will and 
thereby elect to take against it, but with a full knowledge of 
the facts she elected to prove the will and take out letters of 
administration, assuming thereby the duty of executing its pro- 

I visions. I f  she had been misled or acted under misconception 
of the condition of thc estate and her rights, she might have 
had relief and been permitted to exercise her right of election 
to dissent from the will, but there is  no suggestion of that kind 
here. I t  has been held in Ncw York that when one elected to 
take a benefit under the will, with burdens attached, he was 
bound although i t  turned out that the burden was greater than 
the benefit. Brown v. Knapp, 79 N. Y., 136. "One who ac- 
cepts 8 devise or bequest does so on condition of conforming to 
the will. No one is allowed to disappoint a will under which 
he trakes s benefit, and everyone claiming under a will is 
bound In give full effect to the legal disposition thereof, (104) 
so fa r  as he can, and when one is thus put to hi* elec- 
lion under a will it matters llot that what he t,akes turns out to 
be grentcr or lrss in value than that which he surrenders." 
Cau7firTd v .  Sull ivan, 8.5 N. Y., 153. Certainly this must be 
so where the person knows a t  the time she elects to take under 
the will tlic value of the property. In  Xyine v. Eadger, 92 N. 
C., 706, Judge Badger, for the pnrpose of providing for the 
paynient of a debt due his wife, devised and bequeathed to hcr 
real and personal property in payment of the debt. He  left 
other property and other creditors. Nrs. Cadger qualiGed as 
executrix and took possession of the property. I t  turned out 
that the property given her was of insufficient value to pay her 
debts. This Court held that by proving tho will and qualify- 
ing as executrix she elected to take under the will, and was 
thereby precluded from resorting to other assets of her testator 
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to pay her debts. SMITII, C. J., quoting with approval the lan- 
guage of this Court in  Mendenhall v. Mendenhall, 53 N.  C., 
287, said: "The act of qualifying as executrix and undertalr- 
ing upon oath to carry into effect the provisions of the will is 
irrevocable." The authorities are cited in the opinion in that 
case. The principle has bcen approved by this Court in Allen 
v. Allen, 121 N.  6.) 328; Treadway v. Paync, 127 N. C., 436. 
We can see no distinction between the qualification of the wife 
as executrix and administratrix with the will annexed. .In 
either case the will is offered for probate, and the party c l a i ~ r i ~  
under it and assumes the duty of executing its provisions. It 
is argued that the election by Mrs. Nobles can not affect the 
rights of her creditors. That to permit her thereby to divest 

' 

herself of her lands would be a fraud upon them. I f  the debts 
were in  existence at  the time of the death of her husband we 
should concur with the plaintiff in  this view. The record 

does not disclose when the debts were contracted. For 
(105) the purpose of disposing of this appeal we cannot as- 

sume that the outstanding debts were contracted during 
coverture. I f  they were so contracted they could not as sim- 
ple contract debts or bonds be a charge upon her land. Of 
course, if the debts were chargeable upon her land she could 
not, by her election to take other property of less value uncier 
her husband's will, permit the land to pass to other parties dis- 
charged of such debts. This question may be inquired into 
upon another trial. Her heirs a t  law and her personal repre- 
sentative, except in  so fa r  as the rights of existing creditors 
may be affected, are bound by her election. "An election once 
made by a party bound to elect, and under no ~nisapprehensiori 
as to his rights, and with knowledge of the value of the proper- 
ties to be affected by surh election, is irrevocable, and binds 
the party making it and all persons claiming under him and 
also all donees under the instrument whose rights are directly 
affected by the election." Eaton Eq., 199;  Cory v. Cory, 37 
N. J. Eq., 198. 

A careful examination of the record we think explains the 
conduct of the parties. The land belonged to Simon J. No- 
blcs. H e  conveyed i t  to his son-in-law, who immediately con- 
veyed to the wife. I t  was the purpose, by these conveyances, 
to put the title in the wife, doubtless to meet some undisclosed 
conditions or family arrangement. Thc husband thereupon 
makes his will, .giving this land to the wife for life, remaindor 
to the son, subject to a charge of about one-half its value in 
favor of his two daughters. The wife leaves a will in which 
she makes no mention of this land-the reasonable inference is 
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that she understood and acquiesced in  her husband's disposition 
of the property. The issue in regard to her owhership is 
found by consent in  the affirmative. I t  was evidently the pnr- 
pose of counsel to present the contested question upon the third 
issue. His  Honor instructed the jury to answer the is- 
sue "No." Strictly speaking, his Honor was correct. (106) 
The right of the remainderman, S. J. Nobles, does not 
accrue by way of estoppel. A court of equity, would, if ap- 
plied to at the death of the husband and the election of th* 
wife to take under the will, have decreed a conveyance of the 
legal title in  the land to the remainderman, subject to the life 
estate of the wife; or accomplished the same end by impressing 
a trust upon the legal title in  accordance with the disposition 
made in the will. Mr. Eaton says: "If the donee elects to 
take under the will he must carry out all of its provisions, and 
transfer his awn property disposed of thereunder to the person 
named as the recipient thereunder. Eaton's Eq., 66. The will 
of Simon J. Nobles did not transfer the legal title, hence i t  re- 
mained in  the wife, burdened with the rights of the son and 
his sisters. We notice this phase of the record because of the 
apparent inconsistency in  the verdict. The legal title to the 
land is in the heirs of Mrs. Nobles, 'but as she would have been 
precluded from asserting i t  against the devisee in the will, save 
for her life estate, so her executor may not sell the naked legal 
title a sagainst the beneficial owner, the defendant, Simon J. 
Nobles. The cause must be remanded for a new trial in  ac- 
cordance with this opinion. It is so ordered. 

New trial. 

WALKER, J., dissenting. The facts of this case are well 
stated in the opinion of the majority of the Court, as written 
bv Mr. Justice CONNOR and i t  is not necessarv therefore to re- 
peat them here. I do not differ with my brethren of the ma- 
jority in  their understanding of the facts, but their views and 
mine are not at  all in accord as to the law applicable to thosa 
facts. They think, and have so decided, that a case of election 
is presented, which deprives t,he widow of her land, 
while I do not-my opinion being that the law did not (107) 
compel her to part with her valuable property in ex- 
change for the paltry sum of one hundred dollars which was 
given her in the form of a legacy, but which really belonged 
to her at  the time of the pretended gift. The doctrine of elec- 
tion came to us from the civil law and is equitable in its n i -  
ture. I t  is based upon no principle, as I conceive, which in  
its application will work so great an injustice as to take that 
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which in law belongs to a widow and give it to another upon 
an inadequate consideration, to say the least of it. "An elec- 
tion, in equity, is a choice which a party is compelled to make 
between the acceptance of a benefit under a written instrument 
and the retention of some property already his own, which is 
attempted to be disposed of in favor of a third party by virtue 
of the same paper. The doctrine rests upon the principle that 
a person claiming under any document shall not interfere by 
title paramount to prevent another part of the same document 
from having effect according to its construction; he can not 
accept and reject the same writing." Bispham Eq. (6  Ed.), 
p. 413, sec. 295. The doctrine, i t  is said, requires that there 
should be alternative benefits between which the donee is to 
make his choice once for all, and i t  has been settled by the more 
recent autharities that it is based upon the principle of com- 
pensation and not at all upon the idea of forfeiture, as was 
formerly but erroneously 'held, by not distinguishing betweeu 
express and implied elections and cases in which the beneficiary 
elects to take under and those in which he elects to take againrt 
the will. The text writers and the courts are now practically 
agreed that the underlying principle of this equity is one of 
compensation to the disappomted donee instead of an entire 
forfeiture by the other donee who gets the benefit dnder the 
will. ~ e t t e r ' s  Eq., pp. 51 and 54.  he latter must only make, 

compensation out of his share under the will to the per- 
(108) son who is disappointed by his election. Indeed, Adams 

in his work on Equity (2 Am. Ed., by L. & C.), p. 237 
(97), says: "The (testator's) intention is at once effected if 
compensation be the result, but will be manifestely defeated 
by forfeiture unless the Court can imply a gift to the disap- 
pointed donee, for which the testator has given no authority." 
Eaton on Eq., 182; Snell's Eq., pp. 204, 205; 1 Pom. Eq. Jur., 
sec. 462; Bigelow on Estoppel ( 5  Ed.),  pp. 674, 675; Bisp- 
ham's Eq. (6 Ed.), secs. 296 and 395; Herman on Estoppel, 
see. 1031. The doctrine is not applicable if there is no fund 

A A 

from which compensation can be made. This follows as a 
matter of course. Snell's Eq. ( 1  Am. Ed.), 205, 206; Bigelow 
on Estoppel, p. 676; Fetter's Eq., p. 54. But it is also neces- 
sary, in order to put any one to an election, that the testator 
should give by his will property actually and absolutely owned 
by himself to the person required to elect, or, as it is put, some 
free disposable property which can become compensation for 
what the donor seeks to take away. Bigelow, 676; Fetter, 52 
and 54; Eaton, 185. This doctdine of equity has grown out 
of the fundamental maxim that he who seeks equity must do 
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equity, and i t  does not arise when the conscience of'the alleged 
refractory donee is not so affected as to require him to surren- 
der something of his own for that which his donor has con- 
ferred upon him. 1 Porn. Eq. Jur., see. 461; Snell, p. 202. 
Applying the principle as thus understood to the facts of our 
case, let us see if there was any obligation imposed upon Mrs. 
Nobles to elect between inconsistent benefits, and whetLer by 
what she did her title to the land devised in the will has been 
lost or in the least impaired. I n  the very beginning i t  must 
be conceded that such is not the case, as, in any event, she is 
required to give up only the pecuniary legacy of one hundred 
dollars for the purpose of making compensation, and to 
that extent merely does she lose anything. The authori- (103) 
ties are all a t  one in  stating that she rnav keen that 

L. 

which is her own, provided she makes compensation to the 10s- 
ing donee, if the alternative gift to her is sufficient for that 
purpose, and if mot sufficient then pro tnnto, and if it is more 
than enough for the purpose she retains the surplus. This is 
the well-settled rule, as the above citations will substantiate, and 
i t  holds good in lrer favor until by some decree of the Court 
she has or, if she is dead, her heirs have, been compelled to con- 
vey to the other dome. The devisee, S. J. Nobles, could r e  
cover at the utmost only the sum of one hundred dollars and 
interest if the land is worth more than that aum. 

I t  is not necessary though to rely upon the principle of com- 
pensation in order to defeat the claim of the defendant, S. J. 
Nobles. Every widow of an intestate, or of a testator from 
whose will she has dissented. is entitled. besides her distribu- 
tive share in lrer deceased husband's personal estate, to an al- 
lowance for the support of herself and family for one year 
after his death, the value of that "ycar's allowance" being not 
less than $300. The Code, secs. 2116 and 2118. Where the 
value of any gift of personal property to her in her husband's 
will does not exceed the amount allowed her bv law she need 
not dissent in order to claim her year's support, because it is 
presumed to b~ given by the testator as and for her allowance. 
Flippen v. Flippen, 117 N. C., 376. There could be no reason 
for requiring her to dissent if she will s t  no more by doing 
so, and in such a case she takes the amount given in the will 
as her year's allowance by virtue of the law and not of the will. 
She is consider~d as in the possession and enjoyment of it un- 
der her pa ramou~~t  title. Statutes, in all material respects like 
ours, have been thus construed in other States by courts whose 
decisions are errtitled to the highest respect. Baker v. Baker, 
57 Wis., 382; Godman II. Converse, 38 Neb., 657; Moors 
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(110) v. Moore, 48 Mich., 271; Williams v. Williams, 71 
Mass., 24. Why should the widow be compelled to dis- 

sent in such a case as this one? Why be required to do so 
vain and unprofitable a thing? I f  she had formerly dissented 
she would have received no more than if she had taken what 
was gjven by the will, as the one hundred dollars was all of 
her husband's personal estate and therefore with or without a 
dissent she would get the same thing, and much less than the 
minimum sum to which she was entitled under the law. The 
benefit which she received, in order to bind her by an election 
to abide by the devise of her own property, must have been a 
substantial one, and surely must have been something of which 
her husband had the absolute right of disposal without any 
right of veto in her. This is not like the case of a distributee 
who can take nothing hnless the ancestor dies intestate, but 
must be content, when there is a will, to take what is given by 
it, and who can not repudiate i t  in order to take under the law, 
being dependent altogether on the bounty of the decedent. 
PEARSON, C. J., notes the distinction in Harrington v. McLean, 
62 N. C., at p. 260, in citing and commenting on Me.ndenhal1 
v. Mendenhall, 53 N .  C., 287. I have been able to find but two 
cases in which the point presented in this case has been con- 
sidered. I n  Stone v. Vandermark, 146 Ill., 312, a widow had 
taken possession of certain land and personal property devised 
to her by her husband and i t  was contended that she thereby 
elected to take under the will, but the Court, finding that the 
personal property was less in value than she was entitled to re- 
ceive under the statute as her year's allowance, and that the 
land was the homestead, to the possession of which, during her 
life, she was also entitled under the law, held that there had 
been no election. The case of Compher u Compher, 25 Pa., 

31, is much like ours in  its facts. There the husband 
(111) bequeathed to his wife personal property to the value of 

$300, being the amount of the year's support allowed by 
the statute, as in  this case. She accepted the provision made 
for her and the Court held that this did not bind her to an 
election to take under the will, as she claimed under the law, 
but the Court further said that if she had claimed as distribu- 
tee i t  would have been otherwise, making the same distinction 
that was made by PEARSON, C. J., in Harrington v, McLean, 
supra. I n  Sw~ith v. Butler, 85  Texas, at p. 130, the Court, in 
discussing this question, said: "The wife would receive, if she 
took under the will, something she would not otherwise be en- 
titled to, so far  as the record shows, either by reason of her 
community right or as the surviving head of the family; and 
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by the will the children of the testator would be deprived of 
some property to which they would have been entitled but for 
the will. The principle of election is that he who accepts a 
benefit under a will must adopt the whole contents of the instru- 
ment, so fa r  as it concerns him, conforming to its provisions 
and renouncing every right inconsistent with it. Some free 
disposable property must be given to the electing donee which 
can become compensation for what the testator sought to take 
away." 

The rule requires, therefore, that there must be a benefit 
which the party claimed to have elected would not have en- 
joyed if the will had not been executed. What did this widow 
get under the will that she would not have received under the 
law by dissenting (if a dissent was necessary) or if her husband 
had died intestate? The taking of her property under such 
circumstances, when she gets nothing that can justly be called 
compensation, would amount to confiscation and would violate 
the cardinal principle of the doctrine of election. 

The cases cited in the opinion do not sustain the conclusion 
of the Court, because in all of them there was a substan- 
tial benefit received by the electing donee. There was (112) 
something like compensation given for that which was 
taken and devised or bequeathed to another. I n  Syme v. 
Badger, the donee was given, not only a specific fund for the 
payment of the debt due her, but also a large pecuniary or 
'(bond" legacy and also the residue of the testator's estate. 
Every one of those cases proceed upon the assumption that the 
donee who was held to have made an election hadgeceived some- 
thing from the testator which would not have been his or hers 
but for the bounty thus conferred. 

The idea that the mere qualification of a person as executor 
or administrator with the will annexed %stops him to claim 
against the instrument, that is to accept .and reject it at  the 
same time, was founded upon the ancient provision of the com- 
mon law by which the personal representative, after paying 
debts and legacies, was entitled to the surplus of the estate, 
and also had the right of retainer against other creditors 
whose debts were of equal dignity and had other rights and 
privileges not necessary to be enumerated. All of these have. 
been taken away and the rule founded upon this reason of the 
common law has ceased to exist. This is in  accordance with 
the maxim of the law. '(Reason is the soul of the law, and 
when the reason of any particular law ceases, so does the law 
itself." Broom's Legal Maxims (8  Ed.), p. 159. The propo- 
sition that an executor is thus estopped by his proving the will 
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and qualifying under it: is distinctly repudiated by this Court 
in  Allen v. Allen, 121 N. C., 328, as the following language of . 
the Court in the opinion of MONTGOMERY, J., will clearly show. 
Discussing the question as to whether proving the will and 
qualifying as executor estop or amount to an election, the Court 
says: "This is an important question and is raised in its 
naked simplicity for the first time in  this State. Under the 

common law the answer to the question was ready 
(113) enough, if not entirely satisfactory. By the act of 

qualification the executor became vested with the whole 
personal estate and after the payment of debts and legacies 
was entitled to the surplus, unless i t  appeared on the face of 
the will that the testator did riot intelnd for the executor to 
have it. Therefore, and under that system, it is manifest that 
the act of qualifying as executor and taking the oath of office 
to execute the provisions of the will was irrevocable on his part, 
and the executor had to proceed to execute the will in all its 
parts and in its entirety. But the reason of the common law 
is of no force now, for executors, after the debts and legacies 
are paid, are trustees of the residuum for the next of kin." 
This repudiates the ancient doctrine. What is said by Chief 
Justice SNITH in Yorlcley v. Stiason, 97 N. C., at  p. 240, in 
referring to Mendeahall v. Mendeahall and Syme v. Badger, 
must be taken and considered in connection with the peculiar 
facts of those cases in which it appeared thi t  the donees r e  
ceived a clear benefit. The point we are discussing was not 
involved in Yorkley v. Stinson, but the language used in that 
case by the Chief Justice, at page 239, shows plainly that he 
thought it necessary some benefit should be received in  order 
to put the donee to an election. The very essence of the doc- 
trine is that there should be in~onsistent benefits. This is im- 
pved by the word "eTection," and the party to chose may keep 
hls own, which is given away by a will, unless an alternative 
benefit is presented, which one, if accepted by him, renders i t  
inequitable and unconscionable that he should retain the other. 
As the doctrine is a creature of equity, it should not be allowed 
to work an injustice and should not bk applied to any case upon 
purely technical principles, and where the person whom i t  is 
.proposed to bind by the election has received no real or sub- 
stantial advantage by gift which mould affect his conscience 

and preclude his right to disappoint the will of the 
(114) donor. That is the case to be found in this record. 

I t  all comes to this: That the widow did not forfeit 
her land so as to divest her title and, take away the right of 
her executor to sell it, but if she was put to an election a t  all, 
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which 1 think has been shown not to be the case, she can still 
claim her own (and her executor succeeds to her right) by 
making compensation to the extent of the legacy received by 
her. The subject, in this aspect of it, is so exhaustively dis- 
cussed and the principle for which I contend is so conclusively 
vindicated in 2 Underhill Wills, sec. 729, as the only true and 
equitable one, and the one too which has been generally if not 
universally acceptcd, that 1 must add what is said by that text 
writer to the other authorities cited. If it is suggested that 
this view of the case was not presented in the Court below, 

- nor in this Court, I can only answcr that the lower Court held 
the plaintiff was nut estopped, and, as the charge to the jury 
to that effect was correct, it can make no difference what rea- 
son for the ruling was in  the mind of counsel or the Court. 
We must presume, in the absence of a reason being assigned, 
that the decision was based upon the right one. 

I cqnchde that neither the widow nor hcr executor was 
esiopped to deny the title, nor was she put to an election, and, 
if she was, the case should have been decided upon the princi- 
ple of compensation and not upon that of forfeiture or estoppel. 
I n  no view of the case can the Court, upon the ground of es- 
toppel or election, deprivc the widow or her executor who rep- 
resents her of that which was rightfully hers and give i t  to 

I another, who will lose nothing to which he is justly entitled if 
the money and the land are both adjudged to have been hers a t  
her death. I n  my judgment, i t  would be not only against 
sound law so to do, but against established principles of equity. 
The defendant would be merely receiving something for 
nothing. Believing as I do, and for thc reasons stated, (115) 
that the Court committed no crror in the trial of the 
case, and that it should be so declared, I must dissent from the 
opinion of the Court. 

I>ouar,as, J. I concur in thc dissenting opinion. 

Cited:  Hoggard v. Jordan, 140 N.  C., 611, 16, 18, 19. 

DAVIS V. RAILROAD CO. 

(Filed 4 October, 1904.) 

1. ACTJONS-Emecutors amd Administrators-D~ath,- Imfants-The 
Code, Nee. 1498. 

An action may be maintained b,y an administrator for. the death 8 

of an  infant by the wrongful act  of another. 
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In  an action for wrongful death, photographs of the deceased just 
before and after the injury, but before death, are competent evi- . . 
dence. 

I n  an action against a railroad for the wrongful death of a person, 
evidence as  to the distance within which the train could be stopped 
is competent. 

4. CONTRIBUTORY NEGLIGENCE-Death-Eccecutors and Admilzis- 
trators-The Code, flee. 1478. 

I n  an action by the administrator of a deceased infant to recover 
damages for the alleged wrongful death of the child, the father's 
contributory negligence is available as a defense to the extent of 
his interest. Quere: Whether the mother does not share now 
equally with her husband as next of kin of a deceased child. 

5. PLEADINGS-Contributory Negligence-Executors and Administra- 
tors-The Code, Bee. 260. 

I n  an action by a father, as administrator of his deceased-infant 
child, to recover damages for i ts death, an answer charging the 
"plaintiff" with contributory negligence will be construed as charg- 
ing contributory negligence on the part of the father. 

(116) ACTION by H.  A.,  Davis, administrator, against the 
Seaboard Air Line Railway, heard by Judge W. B. 

Council1 and a jury, at May Term, 1904, of VANCE. From a 
judgment for the plaintiff the defendant appealed. 

A. C. Zollicof er and T.. T. Hicks, for the plaintiff. 
J. H. B r i d g ~ m  and W. H. Day, for the defendant. 

CLARK, C. J. T h i ~  is an action under The Code, see. 1498, 
by the plaintiff, as administrator of his infant son, two and a 
half years old, r h o  having wandered off without the knowledge 
of his parents was injured on the track of the defendant by its 
train so that the child died, and the plaintiff alleges this was 
by the negligence of the defendant. . 

The defendant, among other exceptions, excepted to a re- 
fusal to nonsuit at the close of the evidence, and asks us to 
overrule Russell v. Steamboat Co., 126 N. C., 961, in which it 
was held that "an action may be maintained by the administra- 
tor under The Code, see. 1498, for the death, by the wrongfd 
act of another, of an infant of a few months old." That de- 
cision is fully sustained by the reasoning and authorities there 
set out and meets our renewed approval. 

# 
The objection to the admission of photographs of the child ' just before its injury and also thereafter, but before its death, 

can not be sustained. Photographs frequently convey infor- 
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mation to the jury and the Court with an accuracy not per- 
missible to spoken words, if their admission is properly guarded 
by inquiry as to the time and manner when taken. The ad- 
mission of this species of evidence was, it is true, somewhat 
questioned (by a divided Court) when presented in this Court 
for the first time. Hampton v. R. R., 120 N. C., 534, 35.L. 
R. A., 808. But they have since become a well-recognized 
means of elvidence, and are not infrequently used on trials be- 
low and are sometimes sent up in the record on appeal, 
especially in  actions for personal injuries. (117) 

Nor can we sustain the exception as to evidence of the 
distance within which the train could be stopped. Blue v. R. 
R., 117 N. C., 644. Indeed, the jury can take notice thtmof 
as a matter of common knowledge and observation wifhmt 
evidence. Wright v. R. R., 127 N.  C., 227, citing with ap- 
proval Lloyd v. R. R., 118 X: C., 1013, 54 Am. St., 764; Deans 
v. R. R., 107 N. C., 693, 22 Am. St., 902. 

The real point in the case is in the refusal of the Court to 
submit the issue of contributory negligence upon the ground 
that negligence would not be imputed to the infant. This is 
true in an action in behalf of an infant. Bottoms v. R. R., 
114 N. C., 699, 41 Am. St., 799, 25 L. R. A., 784, approved in 
Smith v. R. R., 114 N.  C., 749, 25 L. R. A., 287; Duvall v. 
R. R., 134 N. C., 349. A different rule was laid down in Harts- 
field v. Roper, 21 Wend., 615, 34 Am. Dec., 273, known as the 
New York rule, but that ruling has been severely criticised 
and has been more denied than followed in other States. One 
of the most pungent criticisms is to be found in Newman v. 
R. R., 52 N.  J .  L., 446, 8 L. R. A., 842. What is known as 
the English rule was laid down in Waite v. R. R., 1 E. B. & 
E., 719, and denies a recovery only in cases where the parent 
or custodian is present and controlling the infant, and negli- 
gently contributed to the injury. This is followed in this 
country by the Massachusetts courts alone. The doctrine gen- 
erally sustained is that of Robinson v. Cone, 22 Vt., 213, 54 
Am. Dee., 67, known as the Vermont rule, and is followed by 
us in Bottoms v. R. R., supra, and which we deem still the 
proper rule. This latter rule has the weight of authority in 
judicial decisions, and standard law writers. That eminent 
text writer, Mr. Bishop (Non-Contract Law, sec. 482), criticis- 
ing the Nelw York rule, says: "This new doctrine of 
imputed negligence, whereby the minor loses his suit, (118) 
not only where he is negligent himself, but where his 
grandfather, grandmother or mother's maid is negligent, is as 
flatly in confllct with the established system of the common lam 
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as anything possible to be suggested. The law never took away 
a child's property because his father was poor or thriftless or 
a scoundrel, or because anybody who could be made to respond 
to a suit for damages was a negligent custodian of it." The 
subject is also discussed in Wharton Neg., see. 314; Beach 
Cbnt. Neg., sees. 38-48, 127-130. Mr. Beach says that the New 
York doctrine "is an anomaly and in striking contrast with the 
case of a donkey exposed in the highway and negligently run 
down and injured (Davies v. M u m ) ,  or with oysters in  the bed 
of a rivcr injured by the negligent operation of the vessel, in 
both of which cases actions have been maintained," and he 
adds: "If the child were an ass or an oyster he would secure a 
protection denied him as a human being. He is not the chattel 
of his father, but has a right of action for his own benefit when 
the recovery is solely for his use." See also, Ward v. Odell ,  
126 N. C., bottom of p. 948. 

Shearman & Redfield Neg., sec. 78, also holds that the Ver- 
mont rule "is the true rule and is abundantly justified by the 
reasoning of the Courts which in more than twenty States have 
adopted it," anlong tllerrr Alabama, Arkansas, Connecticut, 
Georgia, Illinois, Iowa, Louisiana, Michigan, Mississippi, Mis- 
souri, Nebraska, New Hampshire, New Jersey, North Carolina, 
Ohio, I'ennsylvania, Tennessee, Texas, Utah, Virginia, Ver- 
mont, the decisions of whose courts are cited. Also, 1 Fetter 
Carriers, sec. 199, .p: 532. These authorities hold that %I- 
though a child or idiot or lunatic may have escaped into the 
h i g h a y  through the fault or negligence of its keeper, and so 

be improper ly  there, yet if he is  hurt by the negligence 
(119) of the defendant he is not barred of recovery. A greater 

degree of watchfulness is imposed on the other party, 
and what would be ordinary neglect in regard to one supposed 
to be of full age and capacity would be gross negligence as to a 
child or one known to be incapable of escaping danger. The 
child, so far as he is personally concerned, is held only to such 
degree of care as should be expected of a child of his age." 

When, however, the parents are authorized, as in some States, 
to bring an action, their contributory negligence can then be 
pleaded. S. & R. Neg., sec. 71 ; W i l l i a m s  v. R. R., 60 Tex., 
205; Westerberg 11. R. R., 142 Pa. St., 471, 24 Am. St., 510, 
provided the parcnt be actually in fault. Ibid. ,  see. 72. The 
same rule applies where the parent is suing as administrator but 
is adso the beneficial plaintiff or the cestui q u ~  t rus t  of the 
action as dihtributee of the child's estate. 3 Thompson Neg., 
see. 3077; Beach Contributory Neg., see. 44; Tiffany Death by 
Wrongful Act, sec. 69;  Smith v. R. R., 92 Pa., 450, 37 Am. 
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Rep., 701; Rei l l y  u. R. B., 94 Mo., 600; R. R. v. Freeman,  36 
Ark., 41; Bamberger a. R. R., 95 Tenn., 30, 28 L. R. A., 486, 
49 Am. St., 909. I n  R. R. v. W i l c o s ,  138 Ill., 370, 21 1,. R. A., 
76, the whole subject is admirably discussed with a full review 
of the authorities, and the conclusion is reached that, while the 
negligence of parents or others in loco parentis, cannot be im- 
puted to a child to support the plea of contributoiy negligence, 
when the action is for his benefit, yet when the action is by the 
parent, or the parent is the real beneficiary of the action, as dis- 
tributm of the deceased child, the contributory negligence of the 
parent can be shown in evidence in bar of the action. This we 
think the correct doctrine, though it is held otherwise in  R. R. v. 
Groseclose, 88 Va., 267, 29 Am. St., 718, arid Wymore v. 
Xahaslca, 78 Iowa, 396, 6 L. R. A., 545, 16 Am. St., 449, (120) 
which sustain on entirely technical grounds thBt the con- 
tributory negligence of the parents is not a defense though they 
arc the beneficiaries of the action brought by the administrator. 
The underlying principle in our view is that no one shall profit 
by his own wrong, and if the father's negligence, and not that of 
the railroad company, was the proximate cause of the death 
(under the doctrine of the "last clear chance"), i t  would be 
obviously wrong to permit him to put money into his pocket for 
damages proximately caused by his own negligence, because sued 
for through an administrator (whether himself or another), yet 
for his benefit. I n  such cases the contributory negligence of the 
father is a defense just as in actions brought by the father for 
loss of services. 1 Fetter Carriers, set. 199, pp. 534, 535; 
Beach, supra, sec. 131; Tiffany, supra, see. 69; Wolf v. R. R., . 55 Ohio St., 530, 36 L. R. A., 812. 

Under our Code, sec. 1478, where there is no widow, nor 
child nor representative of a child, the estate of an intestate 
"shall be distributed equally to every next of kin who are in 
equal degree." The father and mother are of course "next of 
kin in equal degree." Under our former system under which 
the personalty of the wife became the property of the husband 
upon its receipt, of course the husband was sole distributee of 
an infant child dying unmarried and without children., The 
Constitution, Art. X, sec. 6, now provides that "All property, 
real and personal, to which she (a  married woman) may, after 
marriage, become in any manner entitled, shall be and remain 
the sole and separate property of such female." This seems 

" 

reasonably clear, and i t  may well be that the wife, jointly with 
the husband, is the beneficiary of the action brought by the 
administrator of an infant child in cases like this. We refrain 
from passing upon the point because it is not raised in this 
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record, but it may become pertinent in  another trial. Interest- 
ing questions may arise where one parent is guilty of 

(121) contributory negligence and the other is not. This poinb 
is presented in WoZfe v. R. R., 55 Ohio St., 517, at 

page 536, and R. R. v. Gravatt, 93 Ga., 369, 26 L. R. A., 553, 
44 Am. St., 145, in both of which i t  is held that "the defense 
of contributory negligence is available as against such benefi- 
ciaries as by their negligence contributed. to the death of the 
deceased, but the contributory negligence df some of the benefi- 
ciaries will not defeat the action as to others who were not 
guilty of such negligence." 

Of course, as in all other cases, the preliminary question to 
be decided is whether there was contributory negligence of one 
parent (or both), which was the proximate cause of the death, 
i. e., whether the defendant had or not the ('last clear chance" 
to avoid killing the intestate. Pickett v. R. R., 117 N. C., 316, 
53 Am. St., 611, 30 L. R. A,, 257; Lassiter v. R. R., 133 N. C., 
247. The father in this case is the administrator, and the con- 
tributory negligence is pleaded as that of the "plaintiff," but i t  
is clear that it was meant by this plea to allege that the con- 
tributory negligence was on the part of the father. The Code, 
see. 260, abolishes the old rule that the pleadings "should be 
construed most strongly against the pleader" and requires '(the 
allegations to be liberally construed with a view to substantial 
justice between the parties." Xtubbs v. Motz, 113 N. C., 459. 
I n  failing, therefore, to submit an issue as to the contributory 
negligence of the father as prayed there was 

Error. 

Cited: Duckworth v. Jordan, 138 N.  C., 528 ; Carter v. R. R., 
139 N. C., 501. 

CHEMICAL CO. v. SLOAN. 

(Filed 4 October, 1904.) 

EXEMPTIONS-Attachmest. 
I n  a n  attachment the defendant is entitled to claim his exemptions 

out of the attached property a t  any time before i t  is  appropriated 
t o  the  payment of the debt. 

ACTION by the Virginia-Carolina Chemical Company against 
Frank Sloan, heard by Judge G. S. Ferguson, at March Term, 
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1904, of DUPLIN. From a judgment for the defendant, the 
plaintiff appealed. 

Grady, Herring & Ward and Carlton & Williams, for the 
plaintiff. 

Stevens, Beasley & Weeks, for the defendant. 

WALKER, J. This action was brought to recover money, the 
proceeds of the sale of certain fertilizers, alleged to have been 
unlawfully converted by the defendant, a resident of this State, 
as agent of the plaintiff. The latter sued out an attachment 
upon the allegation in its affidavit that the defendant had not 
only converted thg money, but that he had attempted to dis- 
pose of his property and was about to dispose of and secrete 
the same with the intent to defraud the plaintiff and his other 
creditors. The attachment was levied on personal property of 
the defendant, the value of which was less than $500. The 
property so attached being perishable was sold by the sheriff 
under an order of the Court, and the sheriff now holds in his 
hands the proceeds of the sale subject to the further order and 
direction of the Court. The defendant claims his exemption 
out of the money so held by the sheriff. The plaintiff 
resists the claim upon the ground that the demand for (123) 
the allotment of the exemption was not made until after 
the sale. The Court found that the demand was made in apt 
time (which was not a finding of fact but a conclusion of law), 
but it is also found.as a fact that the defendant again demanded 
that his exemption should be set apart to him out of the fund 
in'the sherifT's hands. The Court ordered the allotment to be 
made by the sheriff and the plaintiff excepted and appealed. 
The defendant moved to vacate the attachment but the Court 
denied the motion. There has been no judgment in the case 
and consequently no order directing the application of the 
money to the payment of the plaintiff's claim. 

We do not see why the defendant is not entitled to his ex- 
emption upon the foregoing facts. The Constitution exempts 
the personal property of any resident of this State to the value 
of $500 from sale under execution or other final process. This 
language is too plain and explicit for any possible misunder- 
standing of its meaning. I t  is only when the property is about 
to be subjected to the payment of a debt by final process that 
the last opportunity is left to the defendant to claim his ex- 
emption. At any time before this stage of the proceeding is 
reached, he may make his demand and become entitled to an 
allotment of the exemption. This is perfectly clear without 
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light upon the subject from any of the authorities. A warrant 
of attachment is mesne process, and is nothing more than a 
provisional remedy. I t  is ancillary to the relief sought in the 
principal action and is intended to preserve the propcrty, or its 
proceeds if i t  has been sold as perishable, in the hands of the 
sheriff or in ille custody of the law to abide the event of the 
suit. The defendant may demand his exemption when the war- 
rant is levied on his property and it is taken out of his posses- 
sion, or he may wait until tho final process is issued and the 

property is about to be appropriated by sale to the satis- 
(124) faction of the same. Shepherd v. Murrill, 90 N.  C'., 208. 

The law is thus stated in  Gamble v. Rhyne, 80 N. C., 
183: "When the execulion came to the hands of the sheriff, 
the debtor, being a resident of the State, had the same right of 
exemption, although there had been a warrant of attachment, as 
he would have had in case there had been no attachment." That 
the defendant is entitled to have an allotment of his exemption, 
if he so eleicts, from the personal property in the possession of 
a sheriff who holds i t  by virtue of a levy under a warrant of at- 
tachment, has been settled by the decisions of this Court for 
many years. Comrs. v. Riley, 75 N.  C., 144. I n  that case the 
attachment was vacated because the property seized under i t  
did not exceed in  value $500, and Justice SETTLE, who wrote 
the opinion, states forcibly and conclusively the reason of the 
law by putting this question: "Can a party, who proceeds by 
attachment, place himself in a better position than one who sues 
regularly in the courts and obtains a jud,ment and takes out 
execution thereon? The answw obviously is, he cannot." 

The ruling of the Court below was correct. 
No error. 

Cited: Goodwin v. Claytor, 139 N.  C., 236; May v. Gntty, 
140 N. C., 318. 

CARR v. COMMISSIONERS. 

(Filed 4 October, 1904.) 

LICENSES-Constitutional Law--Laws 1903, Ch. 247. 
Laws 1903, ch. 247, see. 74, imposing a license tax on emigrant 

agents, does not apply to a person who comes into this State and 
employs laborers to work for him in another State. 

ACTION by H. C. Carr against the Commissioners of Duplin 
County, heard by Judge Frederick Moore, at August Term, 
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1904, of DUPLIN. From a judgment for the plaintiff the de- 
fendant appealed. 

Rountree d2 C a w ,  for the plaintiff. 
Cnrlton & Williams and ~Sh~pherd & Shepherd, for the de- 

fendant. 

CONNOR, J. The parties submitted the decision of this case 
to the Court upon a case agreed. The material facts are: The 
plaintiff is and has been for five years a resident of Harrison 
County in the State of Mississippi. H e  is a producer and 
manufacturcr of naval stores and a dealer in general mer- 
chandise. He  came to this State during the month of Decem- 
ber, 1903, and during the first week in January, 1904, em- 
ployed and carried with him to the State of Mississippi, to 
work in  his own turpentine business on his own place in said 
State, ten or twelve laborers. Before taking the laborers away 
the sheriff of Duplin County required him to pay "an emigra- 
tion tax," which was paid under protest and to avoid being de- 
tained and interrupted in his business. None of the laborers 
were used or employed in any other business than his own, and . 
were not carried to Mississippi for any other purpose. The 
plaintiff received no consideration or compensation for 
carrying the laborers out of the State from any person (126) 
and is  not engaged in  the emigration business as such. 
H e  has not solicited laborers to leave this State to be employed 
in any business save his own, and at  the time he paid for the 
license i t  was not his purpose to carry laborers from North 
Carolina, except to be used in his oyn  business and under his 
personal direction. Within thirty days after paying the tax 
($200) he demanded in writing of the proper State and county 
officers that said amount be refuuded to him in accordance with 
section 30, chapter 558, Laws 1901. More than ninety days 
have elapsed since making the deniand. The case was tried b y .  
Moore, J., upon an appeal from the justice of the peace. Judg- 
ment was reudered for the plaintiff, and the defendant ap- 
pealed. 

The money sought to be recovered in this action was de- 
manded by the she,riff pursuant to the provisions of section 74, 
chapter 247, Laws 1903, imposing a license tax upon ('every 
ernigrant agent or person engaged in procuring laborers for em- 
ployment out of this State." This statute is a part of the Rev- 
enue Act of 1903, and has been uniformly held to be imposed 
pursuant to the power conferred upon the Legislature to tax 
trades, professions, etc. S. v. Moore, 113 N.  C., 697, 22 L. R. 
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A., 472; S. v. Hunt, 129 N. C., 686; 85 Am. St., 758; S. V. 
Roberson, post, 587. I n  these cases i t  was found by the jury, as 
a part of their special verdict, that the defendant was engaged 
in  the bpsiness of procuring laborers for some other person or 
corporation. To so construe the statute as to include a person 
coming here from another State, and making contracts of em- 
ployment with laborers for himself and in his own business to 
go out of the State, would present grave and serious constitu- 
tional objections. We prefer, as being more reasonable and 
consistent with the language of the act to adopt the construc- 

tion put upon the same language by the Supreme Court 
(127) of Georgia. I n  .Theus v. Xtate, 114 Ga., 53, Lewis, J., 

says: "The legislative enactment imposing a tax upon 
emigrant agents, and providing a penalty for the failure to 
register and pay such tax, was clearly intended to apply to 
persons who, as agents of others, make i t  their business to hire 
laborers in this State to be sent beyond the limits of the State 
and then employed by others. To extend its application to a 
resident of another State, who, being in this State, incidentally 
employs laborers on his own behalf to work for him beyond the 
limits of this State, would be entirely unwarranted." We fully 
concur in this construction of the statute. Thus construed, the 
constitutional objections do not arise. The judgment of his 
Honor upon the case agreed must be 

Affirmed. 

Cited: S. v. Menchurn, 138 N.  c., 749; Lane v. Cowirs., 139 
N. C., 445. 

(128) 
MACHINE CO, v. HILL. 

(Filed 4 October, 1904.) 
I 

1. AGENCY-Burden of Proof-Waioer-Principal and Agmt-Con- 
tracts. 

Where a contract for the sale of sewing mqchines provided against 
the validity of par01 agreements with agenk, the burden was on a 
dealer, claiming a waiver of such provision, to show that the agent 
making the same had authority to do so. 

Where a foreign sewing machine company had paid a license tax 
authorizing it  to sell machines anywhere within the State, and to 
employ an unlimited number of agents for that purpose, the fact 
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that  the company sent to  a firm a duplicate license authorizing i t  
to sell machines in F. county as the company's agent, after an 
unauthorized par01 agreement had been made between such firm and 
the company's agent that the firm should be the company's sole 
agent in such county, did not constitute a ratification of the agent's 
agreement. 

ACTION by the White Sewing Machine Company against K. 
P. Hill & Son, heard by Judge Frederick Moore and a jury, at 
January Term, 1904, of FRANKLIN. From a judgment for the 
plaintiff the defendant appealed. 

T. W .  Bickett and Pou & Fuller, for the plaintiff. 
W .  H. Yarborough, Jr., and B. 8. Spruill, for the defendants. 

CLARK, C. J. The defendants signed and sent to the plain- 
* 

tiffs an order for fifteen sewing machines and a Perry wagon 
for a sum total of $260: On these orders was printed in  plain 
type: "It is understood that no claim or any understanding or 
agreement of any nature whatsoever between this com- 
pany and its dealers will be recognized, except such as (129) 
is embraced in written orders or is in writing and ac- 
cepted by said company at its office." 

The above machines and wagon were shipped and received 
by the defendants, who set up as sole defense a counter claim 
that the same agent made a verbal agreement with them to have 
the sole agency for .sale of the plaintiff's machines in Franklin 
County, and that they incurred, considerable expense, employing 
an experienced salesman to handle the machines and purchased 
a horse and'wagon for him, but that in violation of such con- 
tract the plaintiff shipped machines to said county to rivals in 
business of the defendants, who undersold the defendants, caus- 
ing them to sell the machines bought of the plaintiff at a loss, 
besides causing the loss of salary paid their salesman and the 

' 

cost of equipping themselves for the handling of the machines 
under their contract for an exclusive agency. 

I t  is true on one hand that the plaintiff had the right to re- 
trict the powers of its agents by the notice quoted above, and 
printed on the orders signed by the defendants, and on the other 
that this restriction could be waived. But the burden to prove 
that such waiver was within the scope of the agent's authority 
was upon the defendants. I t  could not be proved by the agent's 
own declaration. I t  must be proved aliunde. Taylor v. Hunt, 
118 N .  C., 173, and cases there cited: Summerrow v. Baruch, 
128 N.  C., 204. 

The defendants attempted to prove a ratification, however, 
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by the fact that the plaintiff sent them a duplicate license au- 
thorizing them to sell machines in Franklin County as the plain- 
tiff's agent. But there is nothing in this license to suggest that 
i t  conferred, as the defendants contend, the sole agency for that 
county. The State had issued a license to the plaintiff, upon 
paymcnt of tho $350 tax required by the Revenue Act, to sell 
anywhcre in the State, and the same section provides that 

"every one to whom license shall be issued as provided in 
(130) this section shall have power to employ an unlimited 

number of agents to sell the machines named in his 
license." The defendant firm was simply one of this "unlim- 
ited number" to whom a copy of the plaintiff's license was sent 
that the film might sell undisturbed. There was nothing ex- 
clusive about it. 

After carefully considering each of the defendant's excep- 
tions, we do not deem that a discussion scr-iatiwi is requisite. 
The plaintiff's cause of action was not denied and there was no 
legal evidence to support the counter claim. The jud,pent is 

Affirmed. 

Ci ted:  Platt v. Chajfin, post, 353; Medicine  Co. v. Mizel l ,  
148 N. C.,-387. 

COOPER EX PARTE. 

(Filed 4 October, 1904.) 

1. WILLS-Legacies and Devises-Rule ilz Bhelley's Case. 
A devise of realty to  a, person, and if he marries "and has a law- 

ful heir," they to have the land, such devisee takes a fee-simple title. 

Whcre certain infant appellees were not represented by a guard- 
ian or ncxt friend, the cost of the appeal would be taxed to the 
appellants, though the cause was reversed. 

PETITION of G. B. Cooper and others for the construction 
of the will of W. A. Cooper, heard by Judge W. R. Councill ,  at 
chambers, a t  Henderson, N. C., 26 May, 1904. From a judg- 
ment construing the will, all the petitioners, except B. A. 
Cooper and wife, appealed. 

(131) F. A .  Woodard ,  3'. S. Xpruill  and W .  H. Rufin, for 
the appellant. 

Jacob Battle, for the appellees. 
94 
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COOPEE ELE Parte. 

MONTGOMBBY, J. I t  becomes necessary in this case to con- 
strue a clause of the will of W. A. Cooper, which is in the fol- 
lowing words: "And I bequeath to M. W. Cooper a certain 
tract of land (fully described) for the use of Arch Cooper, son 
of W. D. Cooper, and ( i f )  Arch Cooper ever marries and has a 
lawful heir they have this land." The appellants make two 
contentions : First, that the rule in  Shelley's case is applicable, 
and that Arch Cooper took a fee simple estate i n t h e  land, and, 
second, that if the words "lawful heirs" are construed to mean 
"children," and the will should be made to read "to the use of 
Arch Cooper and his children if he marries and has any," that 
then, under the case of X i l l i r n m  u. Whitaker, 119 N. C., 89, 
Arch having had no children at  the time of the death of the 
testator took a fee simple estate in the land. 

The contentions of the appellees are:  First, that the devise 
was an executory limitation to be protected for the benefit of 
the children of Arch, and that the Icgal title therefore remains 

I in the trustee, N. W. Cooper and his heirs, until Arch Cooper 
married and had a child or issue, and, second, that the clause 
constituted a shifting devise, a limitation of the whole fee upon 
a future contingency-the marriage of the first named devisee 
and thr  birth of issue; to be more particular, that there was to 
be a substitution of thc fee in Arch Cooper by another in  his 
children if he should marry and have children. 

We cannot give either one of the appellee's constructions to 
thc clause of the will under consideration. To adopt the first 
would be to do violence to the plain language of the will and 
to the intention of the, testator as well. It could not have been 
in his mind to deprive his own son of the benefits of the 
estato by conferring them upon the first born grand- (132) 
child. The same result would follow if we adopted the 
appellees' second contention, for under that contention if the 
fee shifted fro? Arch, the father, to his first-born child, no 
subsequently born child could take. Only those who could an- 
swer to the "call of the roll" a t  the time of the shifting of the 
fee-the birth of the first child-could be let in. The estate 
must have become fixed immediately upon tho birth of the first 
child, and that child would have been the absolute owner in fee 
if the shifting use or fee theory were held to be the correct one. 
Dup~ee v. Duprce, 45 N.  C., 164, 59 d m .  Dec., 500; Walker 
v. Johnsforb, 70 N. C., 576. We must then regard the words 
"and if Arch Cooper ever marries" as surplusage. That being 
done, the devisee, Arch Cooper, took a fee simple estate, for the 
application of the rule in  Shelley's case is clear upon the bal- 
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ance left of the clause. Leathers v. Gray, 101 N. C., 162, 9 
Am. St., 39; Nichols v. Gladden, 117 N.  C., 497. 

The proceedings before the Clerk of the Superior Court which 
resulted in a sale of the land devised were utterly void, but 
as the appellees, children of the devisee, Arch Cooper, had no 
interest in the land, as we have seen, they were not prejudiced 
by the decree of sale, and no appeal lay from such decree. How- 
ever, it appears from the record of the proceedings before the 
Clerk that they, being infants, were not in  fact represented by a 
guardian or next friend, and we deem i t  proper to order that 
the costs of this appeal be taxed against the appellants. 

Error. 

Cited: Wool v. Fleetwood, post, 470; Pitchford v. Lirner, 139 
N. C., 15. 

WOODLIEF v. WOODLIEF. 

(Filed 4 October, 1904.) 

1. TENANCY I N  COMMON-Estates, 
The fact that a testator, who owned only a five-eighths interest in 

certain land, devised the entire tract, does not prevent one of the 
remaindermen from purchasing certain of the outstanding interests 
as against his tenants in common. 

2. TENANCY I N  COMMON-Adverse Possessio.n. 
To bar a co-tenant the possession of a tenant in common must be 

exclusive under a claim of right, with no recognition of the rights 
of the co-tenant, and for twenty years: 

3. TENANCY I N  COMMON-Evidence-Declarations. 
The acts and declarations of a life tenant are admissible against 

remaindermen for the purpose of showing that her possession was 
not adverse to certain of her tenants in common. 

ACTION by R. R. Woodlief against T. H. Woodlief and others, 
heard by Judge Frederick Moore and a jury, at January Term, 
1904, of FRANKLIN. From a judgment for the plaintiff the de- 
fendant appealed. 

F. S. Spruill and W .  H. Rufin, for the plaintiff. 
W. M .  Person, for the defendant. 

CONNOR, J. This was a special proceeding for partition of 
the land described in the complaint. The defendants filed an- 
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WOODLJE~ v. WOODLIEF. 

swers raising issues of fact and the cause was transferred to the 
civil issue docket for trial. There are several branches to  the 
litigation growing out of claims of intervenors holding 'mort- 
gages upon shares of some of the parties. The question pre- 
sented by the record and argued before us has no connection 
with these collateral issues and we shall omit any refer- 
ence to them. The facts in regard to which there seems (134) 
to be no controversy,' are: Henry Merritt died 4 July, 
1861, devising to his wife, Polly Merritt, for life "all of his 
real and personal property." He  directs that his daughter, 
Sallie Woodlief, "remain on the tract of land whereon she now 
lives, on the north side of the creek, containing sixty-five acres 
of land, during her life and at her death it is my will that the 
said sixty-five acres of land remain in the possession of her 
children till the youngest child becomes 21 years old, then the 
said tract of land to be equally divided between the heirs of 
the body of my said daughter," etc. Plaintiff introduced evi- 
dence tending to show that Henry Merritt was in possession of 
the land up to the time of his death; that he put his daughter, 
Sallie Woodlief, on the land during 1859, and that she re- 
mained there until she died, 25.June, 1902. The defendant put 
in evidence a deed from Henry S. Fuller to Henry Merritt, 
dated 10 June, 1859, purporting to convey an undivided one- 
fourth interest in the land, reciting that one-eighth had been 
bought from Jonathan P. Fuller; also, a deed from James W. 
Williams and Joseph W. Fuller to said Henry Merritt, convey- 
ing all the right, title and-interest which they had in the sixty- 
five acre tract "in right of their mother, Mirah P. Fuller, who 
was Mirah P. Duke." This deed bears date 15 October, 1859. 
The defendant introduced J. P. Strother, who testified as fol- 
lows: ('I am 74 years old; I have known the land in contro- 
versy for fifty-two years; knew Henry Merritt and his wife, 
Polly, and daughter, Sallie Woodlief. Henry Merritt told me 
he had bought five-eighths of the sixty-four acre tract in con- 
troversy, and that Rhoda Fuller, Celia Fuller, who married Sa- 
bret Card, and Frances Moore, who married F. M. Moore, owned 
the other three-eighths. The parents of Rhoda Fuller were Sol- 
omon Fuller and his wife, who was a Duke. Sallie 
Woodlief was in possasion of the land in controversy (135) 
until she died, 25 June, 1902. T. H.  Woodlief has been 
in possession since his mother died. T. H.  Woodlief has been 
in possession of a part of that land from the ti& he bought the 
Card interest. He  went into possession of Rhoda's part and has 
been in possession of these (three) shares of it. Sallie Wood- 1 

Iief claimed the whole of the sixty-four acres, except three- 
Vol. 136-7 97 
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eighths. T. H. Woodlief paid his mother rent as long as she 
lived. Solomon Fuller had eight children. The sixty-four acre 
tract was known as the Duke land. The description in the 
deeds of F. M. Moore, Sabret Card and T. H. Woodlief and 
Rhoda Fuller to Polly Merritt embrace the land in controversy." 
T. H. Woodlief swore that he had been in possession of a 

part of the land since 1864. He  was asked what agreement he 
had with his mother in respect to a part of the land he was to 
have representing the outstanding shares he had bought. Upon 
objection this question was excluded and defendant, T. H. 
Woodlief, excepted. 

Defendant put in evidence a deed from Rhoda Fuller to 
Polly Merritt, dated 17 December, 1864, conveying all of her 
right, title and interest in the land in controversy which she 
inherited from her grandmother, Lucy Duke. Deed from Polly 
Merritt to Sallie G. Woodlief, dated 13 October, 1881, convey- 
ing all of her right, title and interest. Deed from Sallie G. 
Woodlief to T. H. Woodlief, dated 15 March, 1902, conveying 
'(a certain tract or parcel of land (giving boundaries) and 
known as the Rhoda Fuller interelst in the Duke tract of land 
which said interest the said Rhoda Fuller inherited from her 
mother, Mirah P. Fuller, containing seven acres of land more 
or less." 

Deed from Sabret Card and wife, Celia, to T. H. Woodlief, 
dated 12 March, 1866, describing a certain tract of land (giving 

abutting owners) containing seven acres. Deed from F. 
(136) M. Moore to T. H. Woodlief, dated 22 October, 1864, 

describing "all the right, title and interest which I have 
in and to a tract of land containing sixty acres more or less, 
known as the Duke tract of land, which said interest the said 
Frances M. Moore inherited from her mother, Mirah P. Fuller."' 

Assuming that the deeds set forth cover the locus in quo, 
and of this there is the uncontradicted testimony of Jno. P. 
Strother, the title to the land in controversy was, prior to 1859, 
in the eight children of Solomon Fuller and mife. Five-eighths 
undivided interest passed to Henry Merritt by the deed set out 
in the record, leaving threeeighths outstanding. Henry Mer- 
ritt went into possession of the entire tract and settled his 
daughter, Sallie, thereon, and by his miill gave the land, with- 
out reference to his interest therein, to his wife, Polly, for life, 
with the direction that his daughter, Sallie, would "remain" 
thereon during her life, and at her death said land "to re- . 
main in the possession of her children until the youngest child 
became 21 years of age, then to be equally divided between the 
heirs of her body." I t  does not appear that Polly Merritt was . 
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ever in the actual possession of the land. Rhoda Fuller, in  
1864, conveyed her interest in the land to Polly, who, in  1881, 
conveyed to Sallie Woodlief, who, in 1902, conveyed to T. H. 
Woodlief. Sallie died in  1902, leaving six children, R.  R. 
Woodlief, ~yho purchased the interest of two others; G. L. 
Woodlief, D. H. Gill and defendant, T. H.  Woodlief. T. H. 
Woodlief, in J864 and 1866, purchased the outstanding interest 
in the tract from Card and Moore, hence, except in  so far  as 
the title is affected )y the statute of limitations, a t  the death of 
Sallie Woodiief, the legal title to five-eighths vested in her 
six children under the will of Henry Merritt. The other three- 
eighths vested in T. H. Woodlief. The  lai in tiff contends, how- 
ever, that Polly Merritt and Sallie Woodlief having gone 
into possession under the will of Henry Merritt, devising (137) 
to them for life the entire tract, could not, by any act of 
theirs, change the character or effect of such possession by pur- 
chasing the outstanding interest of Rhoda Fuller. I n  other 
words, that the will of Henry Merritt was an assertion of title 
to the entire tract, and the -possession thereunder by his wife 
and daughter for lifk could not change the character of such 
possession in respect to the owners of the outstanding three- 
eighths. I n  Day v. Howard, 73 N.  C., 1, PEARSON, C. J., says: 
"There is a fellowship between tenants i n  common the law as- 
sumes that they will be true to each other; the possession'of one ' 
is the possession of all and one is supposed to protect the i-ight 
of his co-tenants and is not tolerated in taking an adversary 
position unless he acts in such a manner as to expose himself 
to an action by his fellows on the ground of a breach of fealty; 
that is an actual ouster. * * * I f  a tenant ili common conveys 
to a third person the purchaser occupies the relation of rt tenant 
in  common although the deed purports to pass the whole tract 
and he takes possession of the whole, for in contemplation of 
law his possession conforms to his true and not to his pretended 
title.'' I n  Covington v. Xtewart, 77 N.  C., 148, it is held that 
the possession of one tenant in common is the possession of all, 
but if one .have the sole possession for twenty years without 
acknowledgment on his part of title in his co-tenant, and with- 
out any demand or claim on the part of such co-tenant to rents, 
profits or possession, he being under no disability during the 
time, the law in such cases raises a presumption that such sole 
possession is rightful, and will protect it. I t  is also held in 
that case that under our statute of limitations such sole posses- 
sion vests title. LITeely 11. Neely, 79 N.  C., 478; Caldwell V. 
Neely, 81 N.  C., 114; Ward v. Farmer, 92 N. C., 93; Hicks v. 
Bullock, 96 N. C., 164. The possession of Polly Merritt 
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(138) and Sallie Woodlief, being consistent with the rights of 
their co-tenants, we can see no good reason why they 

could not buy the interest of their co-tenant, IZhoda Fuller. The 
doctrine of election does not apply to the facts in this case. 
Horton, v. Lee, 99 N. C., 227, and Brown v. Ward, 103 N. C., 
173, cited by counsel, are distinguishable from obr case. I n  
both those cases there was an attempt to assert title to land a t  
the time of making the will in the devisee, who had taken the 
same land under the will. This, upon the familiar cquitablc 
doctrine of election, cannot bc done. The'principle in  regard 
lo the estoppel is that when the plaintiff and de'fendant clairn 
from a common source, the defendant cannot prevent a recovery 
by simply showing an outstanding title in a stranger, unless he 
connects himself with such title, or shows that he has acquired 
it. Copeland v. S a d s ,  46 N. C., 70; Cnldwell v. Neely, supra; 
Ray v. Gardner, 82 N. C., 146. The rule is not based upon the 
equitable doctrine of election, but is a rule of practice adopted 
for convenience. I t  does not go to the extent of saying that a 
grantee may not buy in  an outstanding interest and assert i t  
in an action brought agaist onc claiming under the same grantor, 
but that he may not show it for the purpose of defeating the 
action rlnless he has purchased or by other means acquired it. 
Bickett v. Nash, 101 N. C., 579 ; Bigelow on Estoppel, 357. I n  

' this case Polly Merritt nor those claiming under her have pur- 
chased any hostile claim to the land. Henry Merritt owned five- 
eighths interest, which passed to Polly and Sallie for life. They 
simply bought a one-eighth interest and conveyed i t  to T. H. 
Woodlief, who is setting it lip, not to defeat any title acquired 
under Henry Merritt, but admitting the title as he owned and 
claimed to own, in the devisees. I-Ce says: "1 own by this con- 
veyance the one-eighth owned by Rhoda Fuller." We can see 

no reason why he may not do so, unless he has lost it by 
(139) the statute of limitations. As to the other two-eighths 

he purchased directly from the owners, there was cer- 
tainly nothing in his relation t.o the title or the other parties to 
prevent his doing so. The plaintiff, howevkr, insists that he has 
lost whatever right he acquired by such purchase by the lapse 
of time. This brings us to consider the charakter and effect of 
Sallie Woodlief's possession as against her son, T. H. Wood- 
lief. Polly Merritt was never in possession. We will assume, 
however, that Sallie Woodlief was in, un@r the will, and that 
her p~ssession so far  as it operated to bar the entry of the own- 
ers of the three-eighths undivided interest inured to the benefit 
of her children. What was the extent and character of such 
possession? I t  must be kept in mind that to work an ouster 
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and bar the other tenants, her possession must be exclusive and 
under a claim of right with no recognition of their rights con- 
tinuing for twenty years. His  Honor so chargedxhe jury. As 
the plaintiffs are claiming that the title to the three-eighths was 
extinguished by her actual possession, working an ouster, they 
are bound by her acts and declarations in regard to the pos- 
session, its extent and character. I t  must be remembered that 
we are not now dealing with t i t le but with possession. The life 
tenant certainly could not by her acts or declarations disparage 
or injuriously affe~t  their title. It is not claimed that Henry 
Merritt, their devisor, had or could confer upon them title to 
more than five-eighths, but that by an assertion which was not 
true, by a breach of fealty on his part he put Sallie Woodlief 
in a position which if maintained enabled her at the end of 
twenty years to give to her children the title, which she never 
had or could have, for she could under no circumstances have 
more than a life estate. This being the case, we can see no 
reason why her acts and declarations in regard to her posses- 
sion are not competent. She was under no obligations to 
assert a possession beyond her actual title. She could, (140) 
and it was her duty to say to the owners of the outstand- 
ing interest that she claimed only to the extent of her true title. 
I n  the absence of any declaration to the contrary the law so re- 
garded her. When she purchased the Rhoda Fuller interest she 
said in the most unmistakable manner that she recognized her 
as a tenant in common. When she sold it to T. H. Woodlief fhe 
said by her solemn deed that she was not claiming against 
Rhoda Fuller. T. H. Woodlief bought the Moore interest in  
1864 and the Card interest in 1866. I t  is very doubtful whether 
after that time she could claim to hold adversely to him. H e  
offered testimony tending to show that he was in possession with 
her, after making the purchase, and that they had some under- 
standing as to the part of the land which he was to have by 
reason of his purchase. Of course no such understanding can 
bind the plaintiff or affect his title, but it is competent as show- 
ing the extent and character of her possession. I f ,  at the time 
T. H.  Woodlief purchased, his mother had been in the ex- 
clusive possession for twenty years i t  may be that she could 
not then by any act of hers affect the rights which had been ac- 
quired by such long possession, but when he purchased the two- 
eighths, she had been in possession for only three and five years. 
At that time her possession was consistent with the rights of the  
co-tenants, and any recognition by her of such title would inure 
to the benefit of T. H. Woodlief. The testimony should have 
been admitted. The instruction given the jury as a general 
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proposition is correct. As the cntire charge is not sent up it is 
impossible for us to know how i t  was related to the instructions 
given and exepted to. As the case goes back for a new trial 
we do not deem it proper to pass upon any other exception than 
that directed to the exclusion of the evidence of' the acts and 

declarations of Sallie Woodlief in  regard to the extent 
(141) and character of her possession. As the parties do not 

claim under her we see no objection to the competency 
of T. EI. Woodlief to testify as to such declarations. There 
must be a 

New trial. 
--- 

DEAN v. GUPTON. 

(Filed 4 October, 1904.) 

ADVERSE POSSESSION-Evidence-E~ect~ne?%t-The Code, srcs. 163, 
144 

The evidence in this case, an action of ejectment, is sufficient to 
sustain a finding that the defendant held certain land in contro- 
versy adversely to the plaintifi. 

ACTION by J. M. Dean and others against J. E. Gupton, 
heard by Judge Frederick Moore and a jury, at April Term, 
1904, of FRANKT~IN. From a judgment for the defendant t h ~  
plaintiff appealed. - 

W. M.  Person, for the plaintiffs. 
W. H. Rufin,,  W .  IT. Ynrborough, Jr., and 3'. 8. Spruil7, for 

the defendant. 

CLARK, C. J. By the will of Cooper Dean, who died in 
Franklin Gounty in 1855, the locus in, quo was devised to his 
widow for life, remainder to his son, EIenry G. Dean, then liv- 
ing in Texas. This is an action of ejectment by the heirs at  
law of the latter. It was in evidencr for the defendant that in 
1855, soon after. his father's dcath, Henry G. Dean came to 
Franklin County, saw the defendant, John E. Gupton, told him 
tthat his (Henry Dean's) mother was too old for him to carry 

away and he would give John E. Gupton and wife (the 
(142) latter being Henry's sister) the land if they would take 

care of his mother her lifetime; that this was agrecd to 
and they lived with her, took care of and supported her and 
paid her doctor's bills, until she died, in February, 1862. Shr 
was deranged and an invalid for two years beforr she died. 
John E. Gupton has btcn in possession ever since and has listed 
the land in his own name and paid taxcs on it since 1879. 
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There was some evidence to show that one Leonard had been in  
possession of part of the land, with no dividing line between 
him and the defendant; and counter evidence that he was a 
tenant of the defendant. The complaint alleges that the de- 
fendant is in possession of the land and this is admitted in  the 
answer. There is no exception to the evidence or the charge. 

The plaintiff prayed the Court to instruct the jury: (1)  
That upon all the evidence, if believed, the defendant has not 
had adverse possession of the land in question for thirty or 
twenty years, nor any proper title. (2) I f  the jury believe the 
evidence the plaintiffs are entitled to .recover the land sued for. 
(3) That upon all the testimony the possession is not shown to 
be adverse in the defendant. To the refusal to so charge the 
plaintiffs excepted. These prayers were properly refused. 
There was evidence from which the jury would be justified in 
,finding that the defendint has been in exclusive adverse pos- 
session of this tract of land since the death of the widow, in 
February, 1862 (The Code, see. 144), and that "the plaintiffs 
and those under whom they claim have not been seized or pos- 
sessed of the premises in question within twenty years before 
the commencement of this action" (The Code, see. 143), and 
there has been nothing to prevent the running of the statute. 
While the oral contract could not convey title, it tended, if be- 
lieved, to show that the defendant held adversely from the death 
of the widow, and there was evidence, if believed, that the de- 
fendant held the entire tract, and, of course, therefore 
up to its boundaries, and that the others named in the (143) 
plaintiff's evidence held under the defendant as his 
tenant either a t  will or paying rent. 

No error. 

JONES v, SUGG. 

(Filed 4 October, 1904.) 

1. EXECTiTORS AND ADMINISTRATORS-Pleas a t  Law-References 
-Accounts. 

In  an action by heirs against an administrator for an account 
and settlement, an answer by him that a final settlement had been 
filed is not a plea in bar, and a reference may be made. 

The refusal of a motion to refer a proceeding to compel a personal 
aepresentative to file a final account and settlement is appealable. 

ACTION by Alice Jones and others against J. T.  Sugg and 
others, heard by Judge X. H. Justice, at  February Term, 1904, 
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of GREENE. From a judgment for the defendant the plaintiffs 
appealed. 

G. M. Lidsag,  for the plaintiffs. 
Jarvis & Blow and Shepherd & Shepherd, for the defendants. 

MONTGOMERY, J. This action was brought for an account 
and settlement of the estate of J. H. Freeman, deceased. A 
motion was made by the plaintiffs in the following words: "To 
refer the action for an accounting as against J. A. Albritton, 

executor of John Sugg, former administrator d. b. n. c. t. 
(144) a. of John H. Freeman, and the sureties on his official 

bond, as to his administration and dealings with the per- 
sonal estate of John H. Freeman, upon the pleadings on the 
ground that the answers set out no valid plea in  bar of an ac- 
counting." 

I t  is clear from the record that the motion was denied for the 
reason that his Honor thought the answer filed by Albritton, ad- 
ministrator., was in law a plea in  bar to the action; and the 
only question involved in this appeal is whether or not the an- 
swer was a plea in  bar. The answer in  substance was that John 
Sugg, the testator of Albritton, and the administrator d. b. n. 
c. t. a. of John H. Freeman, had filed his final account with the 
estate of Freeman with the clerk of the Superior Court. The 
filing of such an account was purely ez-parte and was not a 
plea in bar to the action. That fact might have been admitted 
by the  lai in tiffs or i t  might have been proved on the trial, and 
yet the plaintiffs would not have been estopped. They could 
still have had the account inquired into. The account as filed 
was only prima facie correct. The denial of the motion was ap- 
pealable. I t  involved a substantial right of the plaintiffs, ap- 
pellants. Royster v. Wright, 118 N.  C., 152. Both matters are 
so fully discussed in the last cited case and in Comrs. v. Whitz, 
123 N. C., 534, that we need not pursue the subject. The mo- 
tion should have been allowed. 

Error. 
/ 
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0 

(145) 
POWELL v. BENTHALL. 

(Filed 4 October, 1904.) 

1. HUSBAND AND WIFE-Evidence-Harboring Wife. 
In  this action by the husband to recover damages for harboring 

his wife, after notice not to do so, the evidence is not sufficient to 
sustain a verdict against the defendants. 

2. HUSBAND AND WIFE-Evidence-Harboring Wife-Notioe. 
I n  an action to recover damages for harboring plaintiff's wife, 

afte? notice not to  do so, the relation of the defendants to plain- 
tiff's wife is relevant and material on the question of motive. 

3. HUSBAND AND WIFE-BurcFen of Proof-Evidence-Notice. 
In  an action to recover damages for harboring plaintiff's wife, 

after notice not to do so, the burden of showing the justification of 
the wife in leaving her husband is not on the defendant. 

ACTION by D. C. Powell against W. T. Benthall and wife, 
heard by Judge W. B. C'ouncill and a jury, at April Term, 
1904, of HERTFORD. 

The plaintiff sued the defendants jointly upon two causes 
of action: 1st. That they wrongfully and maliciously alienated 
the affections of his wife and enticed her away from him. 2d. 
That they harbored his wife after being forbidden to do so. 
The jury returned a verdict against the plaintiff on the first 
cause of action. On the second cause of action they found for 
the plaintiff and awarded him $1,500 damages. The defendants 
denying the material allegations of the complaint, say that the 
plaintiff's wife left home with his consent to seek work. That 
she refused to return. to him. That their conduct was without 
malice to the plaintiff, and because of their relationship to his 
wife in  good faith and to assist a neglected daughter and sister 
i n  her unhappy condition, etc. 

The plaintiff testified that he married Eunice Parker (146) 
during the year 1891 and lived with her at Aulander 
about six years. He failed in business in  1892. That he kept 
boarders and hired horses. I n  1897 he left Aulander and his 
wife went to live with her sister, the ferne defendant, near the 
town of Aulander. She asked permission to go. Said that her 
sister wanted her to help trim hats, and he thought that i t  was 
better for her to do so. That he was traveling and away from 
home a great deal. That defendants and he were friendly and 
up to that time he had always supported his wife. After she 
went there all went on smoothly and he visited her. He went 
to Greensboro to live at  the suggestion of the defendants, Ben- 
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thall and wife, who sa id i t  was a good place to live, and plain- 
tiff could make money there. He  corresponded with his wife, 
both writing frequently. Plaintiff introduced certain letters in- 
dicating affectionate regard on the part of his wife. He  re- 
ceived a letter from her which he destroyed, which troubled 
him very much. He left Greensboro immediately for home; 
went direct to defendants' house, where he met his wife, who 
greeted him kindly but seemed to be in distress. H e  stayed 
there until night; his wife said she was in great trouble and 
wished to be moved away. Said that she wanted to go a t  once. 
He asked hkr to go to ride with him, she consented, but her 
sister, Mrs. Benthall, objected-said that she wanted his wife 
to help on some work. His  wife said she would go some other 
time. He  saw defendant Benthall later in  the evening. Mrs. 
Benthall seemed mad at plaintiff; said things could not go on 
as they were, that he was not trying to provide for his wife. 
H e  took supper there; wife went on porch with him; Mrs. 
Benthall called his wife in, slammed the door, locking it. His 
hat was on the inside and Mr. Parker got his hat and he left. 
The next day he received a letter from his wife which was put 
i n  evidence. She wrote that she had decided not to have any- 

thing more to do with him unless he made a great change 
(147) in himself; that she had tried him for six years and the 

prospect of his making a living had been gloomy for a 
long time; that she was not going to be supported any longer 
by some one else's money. She had rather work for her own 
living than live that way. That  she had hoped for a change, 
etc. That her people were willing to take care of her but were 
not willing to take care of him, and that he must not come any 
more until she sent for him. That she was not mad with him 
but did not want him to bother her any more until he could do 
her some good. She had considered the matter well and that 
no one was putting her up to it, she was acting of her own free 
will; said that she would return the "things" which she has; 
that he had spent the lot which her father had given her. 

Witness said that he went at  once to defendant and saw his 
wife in the presence of Mrs. Benthall, and asked his wife why 
she wrote the letter, She replied that i t  was to protect herself. 
Ha  said that he had come to move her away with the furniture. 
She said that she would not go; he said that he would get a 
divorce-she objected. H e  said this to see what effect i t  would 
have on her. He  testified to his affection for his wife. His 
fu~ni ture ,  horse and buggy were at  Benthall's. While he was 
insisting on his wife's going with him Benthall came up and 
said if they could not agree they had better divide up. She 
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agreed to give up half the property and witness took some of i t  
away and took out process for the balance; when the officer 
went witness did not go in. Saw his wife and took hold of her, 
telling her that she must go with him. She pulled back, crying 
a little. Witness told her she had to go; said she would go if 
he would let her dress. Witness agreed to this, but would not 
let her go in the house; told her that she could go in  the office 
near by. Clothes were brought, and she dressed and got in a 
cart with witness. Before she went in the office Benthall inter- 
fered-started towards witness rolling up his sleeves; 
said he did not want anything like that going on there (148) 
Officer stopped him and Mr. Benthall took hold of his 
wife's arm and tried to take her from the witness. His  wife 
went to his father's and stayed ihere two days and nights. 
Warrant was taken out against the witness for assault. He 
and his wife lived as man and wife for two days. Went to the 
trial and witness was convicted and fined. After the trial his 
wife went with her brother to the defendants'. The arrange- 
ment with Benthall was that witness's wife was to help her 
sister trim hats and not pay board. Witness was to pay board 
when there. H e  identified a letter which he had given to a 
school-teacher, and said that he got the letter back by mail at 
once. I t  was addressed to Mr. Benthall at his postoffice, which 
was kept in his store by Mrs. Benthall. I t  forbade the defend- 
ants from harboring, ejmploying or giving shelter or food to 
plaintiff's wife. That he was ready, willing and able to take 
care of her. The letter was lost-was dated December, some 
five months after the trouble with his wife. There was other 
testimony tending to corroborate plaintiff. 

Mrs. Powell testified for defendants that she went to defend- 
ants' October, 1895, and lived there twenty-two months before 
she separated from her husband. She went there because her 
husband thought i t  best to do so. She denied several of the 
statements of her husband. No one counseled her to leave her 
husband or prevented her from living with him. Neither of the 
defendants did so. When they divided property he asked her 
for the engagement ring-said it would help him in getting 
another girl. She described the treatment of her when she 
dressed in the office. H e  pulled her down-she had on morning 
wrapper, and during the scuffle the buttons were torn off. Told 
hini that she would rather die than go with him. He*said she 
had to go; would take her dead O Y  alive. Mr. Newsome said: 
"Don't let the woman dress in the road." He  agreed to 
let her go in the office. He went with her in the office, (149) 
holding her arm. Went with him because she could not 
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help it. She had lost confidence in him. When she first men- 
tioned to the Benthalls her intention of separating from her 
husband, they told her to use her own pleasure; they would not 
advise her about it. 

Defendant W. T. Benthall testified that he married Mrs. 
Powell's sister. Powell came to see him and mads arrange- - 
mgnts to move his wife to witness's house and to keep his fur- 
niture. Told him that he wouM charge nothing as she was his 
wife's sister, that she could help his wife about the house. Did 
not ask plaintiff to come or let his wife come. H e  asked wit- 
ness to take her. When he went to Greensboro Powell borrowed 
$10 from witness. When he came back said he had twenty-six 
cents. Witness gave Mrs. Powell no advice about leaving her 
husband; knew nothing of any trouble between them. On the 
night he stayed a t  witness's house he said: "What is the matter 
with Eunice?" Witness asked him what he m e a n t s a i d  she 
did not talk to suit him. Powell never seemed out of humor 
with witness until Mary Parker carried a message; he then 
talked as if some one was trying to take his wife away. Wit- 
ness told him ho had nothing to do with i t ;  that he would take 
his wife to the station any time she wanted to go. Powell wrote 
a note about harboring his wife; read i t  to Mrs. Powell. When 
he read it he said: "Eunice, you will have to move." She said: 
"If you and my sister will not let me stay I will have to go 
somewhere. I will live in  a hollow tree before I will live with 
Mr. Powell again." Witness testified that she was his wife's 
sister and he could not drive her from his house. Mrs. Ben- 
thall said nothing. Heard about Powell's publishing notices 
forbidding any one to let his wife stay in their house. Told 
his wife. Mrs. Benthall testified that when plaintiff was pull- 

ing his wife in the road she h e a d  her screaming and 
(150) went to her;  she was down in  the road in the mud, her 

clothes torn almost off, her body was exposed. Went to 
her but was repulsed by plaintiff. Gave no advice or sugges- 
tion at  any time t , ~  sister about leaving her husband, or pre- 
vented her from returning to him. Had let her live in  the 
house because she was her sister and wanted to stay. There 
was other corroborative testimony. At the close of the evidence 
defendants renewed their motion for nonsuit, which was re- 
fused. ?cfertdants excepted. The defendants asked the court 
t,o charge the jury: "The defendants had the right to permit 
their sister to live in their house, and to give her such coun- 
tenance. comfort and sunnort as her condition seemed to re- 

L L 

quire, although she had separated from her husband without 
just cause, and although the plaintiff, after said separation, 
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forbade the defendants to give shelter, comfort and support and 
protection to his wife, and the jury should answer the second 
issue 'No,' unless.they find that the defendants wrongfully in- 
duced the plaintiff's wife to leave her husband, alienate her 
affections from him, notwithstanding the defendants did give to 
the plaintiff's wife, after she left her husband, such shelter, 
comfort and support." The court refused the prayer, and de- 
fendants excepted. 

The court in charging the jury upon the second issue ex- 
' 

plained the law regarding the right of the husband to the so- 
ciety, etc., of the wife, and of her duty to live with him and 
submit to his control, etc. Also, as to the duty of the husband 
to support his wife and by what treatment he would forfeit his 
right to her society, etc., after which his Honor said: "Now, 
gentlemen, applying these principles to the case at  bar, the 
court charge you that if you find from the evidence that the de- 
fendants or either of them allowed and permitted the plaintiff's 
wife to life at the home of Mr. Benthall, after the plaintiff had 
objected to her doing so, such objection having been 
made known to the defendants, or either of them, then (151) 
you should answer the second issue 'Yes,' unless you find 
that the wife of the plaintiff left him on account of cruel treat- 
ment to her, or from one of the causes to which I have before 
referred as grounds upon which the wife may leave and sepa- 
rate from her husband." 

The court further charged the jury that the burden was on 
the defendants to show justification on the part of the wife for 
leaving the plaintiff against his will. That the fact that de- 
fendants were the brother-in-law and sister of plaintiff's wife 
could not justify them or either of them in allowing her to 
remain at the house of Mr. Benthall against tRe will and after 
objection by the husband, but they must show that the wife was 
justified in leaving. 

To these several instructions the defendants duly excepted 
and from a judgment for the plaintiff appealed. 

Winborne & Lawrence and L. L. Smith for the plaintiff. 
Pruden & Pruden and Shepherd & Shepherd for the defend- 

ants. 

CONEOR, J. His Honor's instructions are based upon certain 
legal propositions which are challenged by the defendants' ex- 
ceptions. They are: that, if the wife separated herself from 
her husband without his consent, her sister and brother-in-law 
become liable to an action for damages on the part of the hus- 
band, if, after being forbidden to do so, they permit or allow 
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her to remain in their home, unless they can show affirmatively 
that the wife was justified in separating from her husband. 
The jury by their verdict on the first issue.excluded any sug- 
gestion that defendants alienated her affections or enticed her 
away from her husband. His  Honor eliminates from the con- 
sideration of the jury any question as to the relationship of the 

defendants to the wife, or motive with which they al- 
(152) lowed her to remain i n  their home, or active interfer- 

ence with her movements by advice or counsel. I n  the 
view of his Honor the plaintiff's cause of action accrued when 
the defendants failed, after being notified by the husband, to 
compel his wife to leave their home. The testimony, considered 
with reference to the instruction in regard to the manner in  
which the wife originally became an inmate of the defendants' 
home, etc., could only be considered by the jury upon the second 
issue to ascertain whether they permitted her to remain after be- 
ing forbidden to do so, and whether they were justified in 
doing so. 

The testimony of the plaintiff is that he permitted his wife 
to live with defendants without paying board, compensating 
them by helping her sister with her work. It seems that the 
husband, having been unfortunate in his business, found it de- 
sirable to leave his home to seek employment. The wife be- 
gins a correspondence with him indicating affection and at- 
tachment. After some time she writes him a letter which he 
says troubled him and brought him home. The contents of 
this letter are not given, but it is said by him related to his in- 
debtedness. When he gets home his wife meets him and some- 
thing is said about going to ride. The testimony in regard to 
the meeting and the incidents of the first night is conflicting. 
I t  appears, hoivever, he slept at defendants' house, but pot in 
the same room with his wife. On the next day his wife writes 
him a letter saying that she has decided not to return to him 
unless he changes his mode of life, etc. H e  at  once went to 
see her, and in the presence of Mrs. Benthall talked the matter 
over with her-she repeating her purpose to separate from 
him. Something was said about dividing their personal prop- 
erty. Plaintiff after this took out process for the possession 
of the property and went to defendants' house with the officer. 
His wife was in her morning wrapper, and the scene occurred 
as detailed in the evidence. He  took her to his father's for two 

days and nights during which time they lived as man 
(153) and wife. After attending a trial  before the Justice, 

the wife, in a buggy with her brother, returned to de- 
fendants' house and remained until December, when plaintiff 
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wrote a letter to defendant Benthall forbidding him to "harbor, 
give employment or shelter his wife, stating that he was ready, 
willing and able to care for her." I t  was also in evidence that 
he had posted public notices forbidding other persons doing so. 
It was i n  evidence on the part of the defendants that up.on re- 
ceipt of the letter he said to plaintiff's wife that she must move 
-to which she responded that if they would not let her stay 
she must go somewhere else; that she would live in a hollow 
tree before she would live with her husband. The defendant 
testified: "Mrs. Powell was my wife's sibter and after this I 
could not drive her from my house." Mrs. Benthall and Mrs. 
Powell testify to substantially the same facts-all of them tes- 
tifying that defendants did not a t  any time advise or counsel 
her to separate, or to continue 'to remain away from her hus- 
band. I t  was in  evidence that the plaintiff had no home to 
which he could carry his wife, nor any means with which to 
support her. Except on the occasion referred to there! was no 
evidence of cruelty on the part of the husband. We should be' 
reluctant to excuse or justify the conduct of either husband or 
wife, or of third persons, encouraging separation or withdrawal 
of marital rights or refusal to recognize or discharge marital 
duties. We should adhere strictly to the wise and salutary 
principles announced and enforced by the great judges who have 
preceded us, as essential to the sanctity of this relation which 
forms the basis of our social and domestic life. On the other 
hand we should be equally reluctant to adhere to the concep- 
tions of a past age regarding the status of the wife and the 
power of the husband over her person and conduct. We fully 
sympathize with the statement made in "A Century of 
Law Reform," that there is no branch or department of (154) 
the law in which the change has been greater or the con- 
trast more violent. I t  is not necessary to cite decisions of this 
Court to show that our predecessors have recognized and given 
expression to the change of public conscience and policy in this 
respect. Thirty years ago, this Court, speaking by SETTLE, J., 
said: "We may assume that the old doctrine that a husband 
has a right to whip his wife provided he used a switch no 
larger than his thumb, is not law in  North Carolina. Indeed, 
the Courts have advanced from that barbarism until they have 
reached the position that the husband has no right to chastise 
his wife under any circumstances." 8. v. Oliver, 70 N .  C., 60. 
I n  1891 Lord Chancellor Habbury, in Reg. v. Jackson, 1 L. 
R. Q. B. D., 671, said: "The Court has satisfied itself that in 
refusing to go and continue in her husband's house (the peti- 
tioner) was acting of her own free-will and that she is not 
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compelled or induced by any one to refuse to continue to re~main 
where she was before he removed her. I confess that some of 
the propositions which have been referred to during the argu- 
ment are such as L should be reluctant to suppose ever to have 
been the law of England. * " " I n  the same way such 
quaint and absurd dicta as are to be found in the books as to 
the right of the husband over his wife in respect of personal 
chastisement, are not, 1 think, capable of being cited as author- 
ities in  a court of justice in this or any civilized country." 
H e  says: "The refurn seems to me to be based on the broad 
proposition that i t  is the right of the husband when his wife 
has willfully absented herself from him to seize the person of 
his wife by force and detain her i n  his house until she shall be 
willing to restore him to his 'conjugal rights. I am not pr9e- 
pared to assent to such a proposition." I n  this case opinions 
were written by the Master of the Rolls, and Fry, L. J., con- 

curring with the Chancellor. The case is regarded as 
(155) the latest and best judicial expression of the law con- 

forming to the sentiment of the most enlightened states- 
men and jurists of the age. So fa r  back as 1791, Lord Een- 
yon, who certainly was not a radical judicial reformer, said i n  
Phillips v. Squire, Peake, 82 : "The ground of this action is 
that tho defendant retains the plaintiff's wife against the in- 
clination of her husband, whose behavior he knows to be 
proper; or from selfish or criminal motives. But where she is 
received from principles of humanity the action can not be 
supported. I f  it could, the most dangerous consequences would 
ensue, for no one would'vent~xre to protect a married woman. 
I t  is of no consequence whether the wife's representation was 
true or false. This kind of action materially differs from that 
of harboring an apprentice, the ground of that action being the 
loss of apprentice's services." The plaintiff was nonsuited. 

I n  Turner a. Estes, 3 Mass., 317, the Court said: "The de- 
fendant is charged with enticing the plaintiff's wife. No evi- 
dence was given a t  the trial of any enticing. As to the charge 
of harboring, the sum of the evidence is  that the defendant 
permitted his wife's mother to remain in  his houk without 
using force to expel her. H e  was not obliged to use force." 
These authorities fully sustain the defendant's exception to the 
charge. We think that his Honor was also in error in  placing 
upon the defendants the burden of showing justification. 
Barnes v. Allen, 40 N. Y., 390. The learned Justice says: 
"The gist of the action, as all the authorities agree, is the loss 
without justifiable cause of the comfort, society and services of 
the wife. I n  maintaining the action two quest,ions principally 

112 ' 



N. C.] FALL TERM, 1904. 

arise: Was the loss occasioned by the voluntary action of the 
wife upon justifiable cause, or was it occasioned by the acts or 
persuasion of the defendant without any real cause and in bad 
faith towards the plaintiff? On both these questions the plaiu- 
tiff must give evidence tending to establish his case or 
his action must fail." The error in  the instruction, in (156) 
this particular, is that i t  overlooks entirely the motives 
and casts the burden of proving the truth of the wife's state- 
ment upon the defendant. We are further of the opinion that 
his Honor erred in  telling the jury that they could not consider 
the relation of the defendants to the plaintiff's wife. Upon 
the question of good faith the relationship was most material. 
I t  cannot be that a sister and her husband are to be treated as 
officious intermeddlers and wrongdoers for giving food and 
shelter to plaintiff's wife and permitting her to remain in their 
home. We do not intend to say that if it appeared that they 
actively procured the separation, or counseled and advised of 
its continuance, they would not be liable-but where the ques- 
tion of motive is essetntial to be shown, the relationship is not 
only relevant but most material. After a careful examination 
of the testimony, we fail to see any evidence fit 'to be submitted 
to the jury to sustain the affirmative of the issue. I n  view of 
all the evidence, we think his Honor should have given the in- 
struction asked upon the second issue. He  could not have diu- 
missed the action pending the trial upon the first issue. The 
finding upon that issue practically put an end to the case. The 
plaintiff relied upon Johnson v. Allen, 100 N .  C., 131. That 
was a case in which the plaintiff sued for "enticing, harboring 
and debauching" his wife. The testimony was ample to sus- 
tain the allegation. The language of the Court must be taken 
in the light of the testimony. There is a vast difference be- 
tween the case of a man who entices another man's wife away 
from him and debauches her and the facts in this case. The 
conclusion to which we have arrived renders it unnecessary to 
pass upon the exceptions of the defendants' counsel in regard 
to the form of the issue and the verdict. I t  is not improper 
to say, however, that in the light of what is said in Pearce v. 
Fisher, 133 N. C., 333, the exception should be sustained. For 
the error pointed out there must be a 

New trial. 
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(157) 
INSURANCE CO. v. SCOTT. 

(Filed 4 October, 1904.) 

1. PROCESS-Insurance-Laws 1899, ch. '54. 
The power of attorney executed to the State Insurance Commis- 

sioner appointing him attorney upon whom process can be served, 
the same to be "in force irrevocable so long as any liability of the 
company remains outstanding" in the State, is irrevocable so long 
as  such liability remains. 

2. JUDGMEKTS-Motions-Actions-Laws 1893, ck. 81-The Code, sec. 
$74. 

A judgment obtained by default can be set aside within one year 
for mistake, surprise or excusable neglect only by motion, and not 
by an independent action. 

3. JUDGMENTS-Waioer-Emceptiom awl Objections. 
That the evidence on which a default judgment was based was 

not sworn to was a mere error, waived by not being excepted to. 

4. JUDGlMENTX-Waiver-Fraud. 
The defendant, in a default judgment, is not entitled to have the 

same set aside for fraud, consisting of false allegations and proof, 
which were known to i t  a t  the time the judgment was rendered. 

ACTION by the Mutual Reserve Fund Life Association 
against S. H. Scott, heard by Judge 0. H. Allen, at May Term, 
of CRAVEN. From a judgment for the defendant the plaintiff 
appealed. 

J .W. Hinsdale & Son and Shepherd & Shepherd, for the 
plaintiff. 

W. W. Clark, for the defendant. 

CLARK, C. J. This is a civil action to set aside a judgment 
on the ground of fraud, and secondly, that service of 

(158) summons was made only upon James R. Young, Insur- 
ance Commissioner, though the defendant in  the judg- 

ment (the plaintiff in this action) had revoked its letters of 
attorney which had been filed with the Insurance Commissioner, 
as required by the act of Assembly "to regulate fire insu~ance 
and other companies," ratified 6 March, 1899. ' This service 
was held good in a case by this plaintiff presenting the same 
point (Biggs v. Ins. Co., 128 N.  C., 5 ) ,  which was reviewed 
and re-affirmed in another case brought up, by this appellant. 
Moore v. Ins. Co., 129 N. C., 31. It does not appear even that 
the plaintiff herein did not appear in the action in which this 
judgment was taken, but inferentially that i t  did, for the sec- 

114 



r 

N. C.] FALL TERM, 1904. 

ond ground of relief set out is that "the plaintiff herein, under 
advic'e of counsel, made default in said action and did not dis- 
cover that the judgment was procured by the false complaint 
and the unsworn statement of the attorney of said Scott," 
based upon the statements made to him by said Scott, until 
about the last of January, 1904. 

I t  appears from the complaint in said former action, filed as 
an exhibit to the complaint herein, that the judgment was ob- 
tained by default upon a duly verified complaint. I f  there was 
mistake, surprise or excusable neglect, i t  is not shown by the 
averments in  this action. Besides, relief on such ground can- 
not be had now by an independent action, but only by a motion 
in  the cause under The Code, see. 274. Morrison v. McDolz- 
ald, 113 N. C., 327. If the party fail to make such motion in 
a year, he cannot have ~ e l i e f  by an independent action. Walker 
v. Gurley, 83 N.  C., 429. 

I f  the defendant had never been served with process, nor 
appeared in the action, the judgment could be treated as void 
without any direct proceeding to vacate it. Condry v. Ches- 
hire, 88 N. C., 375. hn irregular judgment can be set 
aside by motion in the cause by a party thereto a t  any (159) 
time-not by an independent action. Everett v. Rey- 
nolds, 114 N.  C., 366, and other cases cited in Clark's Code ( 3  
Ed.), p. 323. On the allegations, however, i t  appears that the 
judgment was regularly taken by default and inquiry, and at 
a subsequent term judgment was had upon a verdict upon the 
inquiry. 

The complaint alleges, as grounds of fraud to set aside the 
judgment, that certain material allegations in  the complaint, 
and in the testimony on which the verdict and judgment were 
obtained in the original action, were false and fraudulent, but 
these were matters which should have been defended in that 
action instead of permitting judgment to go by default, as the 
plaintiff hereill avers that he advisedly and deliberately did. I t  
appears upon the face of the complaint in the first action, ap- 
pended as an exhibit to the complaint in this, that the facts m 
reference to each allegation in the original complaint were in  
possession of the defendant in that action (the plaintiff i n  this) 
at the time said judgment was rendered. 

'(Equitable relief will not be granted to a par$ against a 
judgment because of a good ground (even) of defense of 
which he was ignorant till after judgment rendered, unless he 
shows that by the exercise of reasonable diligence he could not 
have discovered such defense in time for the trial, or that he 
was prevented from the exercise of such diligence by fraud or 

115 



I N  THE SUPREME COURT. [I36 

surprise on the part of the opposing party, or by accident or 
mistake unmixed with negligence on his part." MERRIMON, J., 
in Gruntham v. Kennedy ,  91 N. C., 153. The last ground 
named in that citation is inadvertently taken from the former 
procedure, for relief in that class of cases cannot now be had 
by independent action, but only by a motion i n  the cause to 

set aside the judgment for "mistake, surprise or excus- 
(160) able neglect" under The Code, sec. 274, amended by 

Acts of 1893, ch. 81. Morrison v. McDonald, supra. 
The allegation that the witness, upon whose evidence the ver- 

dict a t  the inquiry was obtained, was not sworn, does not per 
se show fraud, but merely error which was waived by not be- 
ing excepted to. The plaintiff has had his day in court. H e  
had full opportunity to defeat a recovery upon the very grounds 
he now urges to set aside the judgment, i. e., the falsity of 
allegation in tho complaint and proof in the original action. 
H e  says he purposely kept silent, made no defense and per- 
mitted the judgment by default to be taken. The courts can 
not thus be trifled with. "Having been silent when he should 
have been heard, 410 can not now be hpard when he should be 
silent." B a n k  v. Lee, 38 U. S., 119. 

In sustaining the demurrer to the complain% there was 
No error. 

Cited:  Fisher v. Ins .  Co., post, 225; Scott  v. L i f e  Asso., 137 
N. C., 517, 519. 

MORRISETT v. STEVENS. 

(Filed 4 October, 1904.) 

WILLS-Estates. 
Where realty is devised to a person during his natural life, and 

after his death to his heirs in fee simple, with the condition that 
if he should dic without heirs the property should go to another, 
the first devisee takes a fee simple estate. 

ACTION by Ellen ~ o r r i i e t ~ t  and others against N. W. Ste- 
vens, heard by Judge w. A. Hoke ,  at Spring Term, 1904, of 
CRAVEN. From a judgment for the defendant the plaintiffs ap- 
pealed. 

W a r d  & Thompson  and W. M. Bond ,  for the plaintiffs. 
Pruden  & Pruden  and E. F .  Aydlet t ,  for the defendant. 
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MONTGOMERY, J. The last will and testament of J. D. Mor- 
risett contained the following clause: "I leave all my 
real estate that I heired from my father, I. W. Morri- (161) 
sett, after paying my just debts, to my brother, G. L. 
Morrisett, during his natural life, and after his death I give 
and devise the said land to his heirs in  fee simple forever, but 
shduld my said brother die without heirs of his body, then I 
give and devise the said property to Bettie Stevens i n  fee sim- 
ple forever." The defendant has been in possession of the land 
claiming title thereto under a deed made to him by G. L. Mor- 
risett, who died leaving the plaintiffs, his children, and only 
heirs at  law. They have brought this action to recover posses- 
sion of the land, claiming the same under the will of J. D. 
Morrisett and alleging that their father had only a life estate 
in the same. The only question in the case then is, does the 
rule in  Shelley's case apply? We are of opinion that it does, 
and that the father of the plaintiff by his deed to the defendant 
conveyed to him a good and indefeasible title in fee. The 
property was devised to the father of   la in tiff during his nat- 
ural life and after his death to his heirs in  fee simple. I f  we 
stop there, no contention could be made that the rule did not 
apply. A freehold estate is given to the ancestor, and in the 
same conveyance an estate is limited immediately to his heirs 
in fee simple forever, which meets the requirements of the rule 
absolutely and without qualification. The ulterior devise by 
way of remainder in the event that the ancestor should die 
"without heirs of his body" need not be considered, for the 
first taker died leaving heirs, his children, who are plaintiffs in 
this action. 

Affirmed. 

Cited: Sessorns v. Sessoms, 144 N. C., 125. 

WOODLIEF v. WESTER. 

(Filed 4 October, 1904.) 

FORECLOSURE OF MORTGAGES-Limitations of Actions-Remaiw 
ders-The Code, sees. 146, 158, 152, subsec. 8. 

Where a remainderman, not being in possession, executes a mort- 
gage, the foreclosure of the mortgage is not barred after ten years 
from the forfeiture thereof or from the last payment, such action 
being brought within ten years from the time of the acquisition of 
the possession by the remainderman. 

CLARK, C. J., dissenting. 
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ACTION by R. R. Woodlief against A. B. Wester and others, 
heard by Judge Frederick Moore and a jury, at January 
Term, 1904, of FRANKLIN. 

This case was a special proceeding for partition of land, 
which was transferred from the Clerk to the Superior Court 
and placed on the civil issue docket for the trial of issues 
joined, and A. B. Wester, mortgagee of the interest of oneeof 
the co-tenants, was made a party. The mortgagor relied upon 
the statute of limitations. The facts are as follows: Henry 
Merritt died in 1861, leaving a will, by which he devised a tract 
of land to Sallie Woodlief for life, and at her death to her 
children. There were six of these children. One of these, R. 
R. Woodlief, bought the share of one of his brothers, and being 
thus entitled to two-sixths of the remainder in  said land, he, 
on 9 April, 1885, conveyed the same to A. B. Wester by mort- 

i gage deed to secure a note for $375.00 with interest, due 1 Jan- 
uary, 1886. The only payment ever made was in 1890, and 
the jury find that there is still unpaid on said debt $168.40 and 
interest. The life tenant, Sallie Woodlief, died in June, 1902, 
and this proceeding was begun 29 September, 1902. His Honor 
charged the jury that if they believed the evidence they should 
find that the right of the mortgagee, A. B. Wester, to foreclose 

his mortgage is barred by the statute of limitations, and 
(163) the defendant excepted. The jury found as directed. 

Defendant A. B. Wester moved for a new trial. Notion 
denied. Judgment in favor of the mortgagor and appeal hy 
defendant Wester. 

N .  Y. GuZZey, for appellant Wester. 
F. 8. Spruill and M7. $1. Rufin, for the appellees. 

WALKER, J. The statute of limitation relied on in this case 
to bar the defendant's right to foreclose his mortgage and 10 

extinguish his lien on the land is as follows: 
"An action for the foreclosure of a mortgage, or deed in 

trust for creditors with a power of sale of real property, where 
the mortgagor or grantor has been in possession of the property, 
shall be brought within ten years after the forfeiture of the 
mortgage, or after the power of sale became absolute, or within 
ten years after the last payment on the asme." The Code, see. 
152 (3).  

At the time the mortgage was executed by Woodlief to Wes- 
ter, and ever since said time, Sallie Woodlief has been in the 
actual possession of the land described in the mortgage as the 
owner of the life estate therein, and neither the plaintiff Wood- 
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lief nor the defendant Wester has ever had any actual posses- 
sion of the land or any part thereof. The contention of the 
plaintiff was, and the court below sustained it, that the actual 
possession of the life tenant, Sallie Woodlief, inured to him 
and was in law, if not in fact, his possession, the remainder be- 
ing a continuation or elongation of the life estate and the pos- 
session of the life tenant and the remainderman being neces- 
sarily one and the same. I t  is true that for some purposes the 
possession of the life tenant is to be considered as not adverse 
to the remainderman, because the latter has no right of entry 
until the determination of the life estate, but this does not 
prove, nor do we know of any principle of the law which 
sustains the proposition that the actual possession of the (164) 
life tenant inures to the remainderman, so that during 
the continuance of the life estate the latter can avail himself of 
that actual possession as against one who holds a mortgage on 
his interest for the purpose of barring his right under the 
mortgage. The law has been adjudged to be the other way. 
Malloy v. Bruden, 88 N.  C., 257. I t  is true that the particular 
estate for life and the remainder are nothing but parts or por- 
tions of an entire inheritance, and this would be so if there 
were many remainders, upon the principle that all the parts are 
equal and no more than equal to the whole ( 2  Blk., 164), and 
it is also true that livery of seizin, when made to the tenant of 
the particular estate, related and inured to him in remainder, 
as both estates were but one in law; but the very reason and 
necessity for this rule fully answer the plaintiff's contention in 
this case that the possession of the owner of the particular es- 
tate, Sarah Woodlief, inures to him so as to bar the right of 
Wester who holds the mortgage upon his interest. 

The reason of the rule just stated was that livery of the land 
was requisite to convey the freehold and could not be given to 
him in remainder (as his is an estate not in possession but in 
expectancy) without infringing the possession of the tenant for 
years or for life, and therefore livery to the latter was insuffi- 
cient to support the remainder. I t  is the reason also why a 
remainder must have a particular estate to support ib, as pos- 
session cannot be delivered to the owner, he having no imme. 
diate right to it. His estate commences in presenti, but can be 
occupied or possessed and enjoyed only in futuro. 2 Blk. Com., 
166, 167. Livery was required to be made to the life tenant in 
order only to support the remainder, and for a reason which 
excludes the idea that the remainderman could have seizin 
during the continuance of the life estate. The remainderman 
could have no seizin of any kind, and therefore livery 
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(165) was made to the life tenant. But if the possession of 
the life tenant could inure to him in  remainder for the 

purpose of barring rights, it could do so only for the benefit of 
him who holds the legal title (in this case the mortgagee), be- 
cause the right to the possession is an incident of that title. 
I n  Houston v. Smith, 88 N.  C.. 313. it is said that seizin in deed 
is the actual possession and seizin i n  law, the right to the pos- 
session or enjoyment of a freehold estate, and seizin can only 
apply to such an estate. There is no such thing as a seizin of 
a remainder after a freehold estate, because the remainderman 
can have no actual seizin and no right to the possession or en- 
joyment of the land until the determination of the particular 
estate, and for this reason a widow is not dowable of such a re- 
mainder, though even a husband's seizin in  law is sufficient to 
support the right of dower. I f  the statute refers to a construc- 
tive instead of an actual possession, the plaintiff must fail in 
his contention because that title which draws to i t  the posses- 
sion, in the absence of actual possession, so that the law ad- 
judges the possession to be constructively with the title, i s  the 
legal title which is held by the mortgagee, and it has been ex- 
pressly adjudged that the constructive possession is in  the mort- 
gagee under such circumstances and where there is no outstand- 
ing life estate, and as between him and the mortgagor. Parker 
v. Banh, 79 N.  C., 485. A-valuable part of the remedy of the 
defendant as mortgagee is the right to enter upon and take pos- 
session of the premises. Credle v. Ayers, 126 N. C., 11;  48 L. 
R. A., 751; Wittkowski v. Watkin6, 84 N.  C., 456. As this 
right could not be exercised till the life estate fell in, the law 
will not bar his right, for the law bars the right of entry and 
of action of him only who can, but does not, either enter or sue. 
2 Jones Mort. (6 Ed.), sec. 1210; Bruner v. Threadgill, 88 N. 
C., 366; Lee v. McKoy, 118 N.  C., 525. But we think the 

plaintiff must fail on his plea of the statute by reason 
(166) of the very words of the act itself. I t  is impossible to 

suppose that the Legislature intended a constructive pos- 
session, for the "mortgagor or grantor" could never have such 
possession as against a mortgagee. The latter, we have already 
seen, has the right of possession by construction of law, as he 
has the legal title, and, if a constructive possession was intended, 
there was no use i11 requiring possession at all, as, if neither 
party was in  actual possession, the constructive possession would 
always be in the mortgagee. Dobbs v. Gullidge, 20 N. C., 68 ; 
London v. Bear, 84 N.  C., 266; Deming v. Gainey, 95 N. C., 
528; 'The Code, see. 146; Williams v. Wallace, 78 N. C., 354. 
We cannot resist the conclusio~i from the language of the act 
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itself, when read in the light of well-settled legal principles gov- 
erning the relation of mortgagor and mortgagee, that an actual 
possession was intended. Be~sides, it had always been held, be- 
fore the adoption of sec. 152 (3) of The Code, that nothing 
short of an actual possession for the required period of time 
would be a good bar to the mortgagee's right. Adams Eq. (5  
Am. Ed.), 144, note 2, and cases; Rober l s  v. W e l c h ,  43 N. C., 
287; Moore v. Cable, 1 Johns., ch. 385; Boll inger  v. Chouteau,  
20 Mo., 89 ; Locke v. Caldwell ,  91 Ill., 417; 1Morgan v. Morgan ,  
10 Ga., 297; Cholmondely  v. Clinton,  2 Jac. & Walk., ch. 186. 
The principle was adopted in analogy to the statute of limita- 
tions tolling the right of entry after twenty years' adverse 
possession. H u g h e s  u. Edwards ,  9 Wheat., 489. Pingrey in 
his work on mortgages, see. 2238, says: "When the mortgaged 
land is not in the actual possession of either the mortgagor or 
the mortgagee, the title remains undisturbed as fixed in the deed 
of mortgage, and the presumption does not arise of payment or 
of the running of the statute to the prejudice of either. The 
mere lapse of time, unaccompanied by any possession, neither 
disturbs the right to redeem nor the right to foreclose." See 
also, section 2242 ; 2 Jones Mort. (6 Ed.), sec. 1212. We 
cannot consider the word "possession"- in the connection (167) 
i n  which i t  appears in the statute without associating 
our idea of its true meaning with the pedis possessio, nar can 
we help thinking how vain i t  would be to use the word in any 
other sense. 

But the question, it seems to us, has been settled and closed 
by the decision in  S i m m o n s  v. Ballard,  102 N.  C., 105, in whiph 
i t  was held that the possession of the mortgagor in order to 
bar the right of the mortgagee to foreclose must be the same 
kind as that required to be held by the mortgagee in  order to 
bar the mortgagor's right to redeem, which is an  actual pos- 
session, or "the possession and the exercise of full ownership 
over the land," for the prescribed period of time after the de- 
fault of the mortgagor. E d w a r d s  v. T i p t o n ,  85 N.  C., 479; 
R a y  v. Pearce,  84 N.  C., 485; W o o d y  v. Jones ,  113 N .  C., 253. 
I f  the interpretation of the statute, which the dissenting Jus- 
tice in  S i m m o n s  v. BaZlard thought was the correct one, had 
been adopted by the. Court, namely, that constructive possession 
is sufficient to bar the mortgagee's right to foreclose, the plain- 
tiff would still fail to make good his contention, as i t  was ad- 
mitted by the learned Justice who wrote the dissenting opinion, 
that the constructive possession is in the mortgagee, in the ab- 
sence of actual occupation by either party, and i t  is conceded 
that there was none in this case. 
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I t  is suggested that the case comes within the provision of 
section 158 of The Code by which an action for relief not pro- 
vided for in chapter 3 is barred unless commenced within ten 
years after the cause of action accrued. The conclusive an- 
swer is that an action wherein the relief consists in foreclosing 
a mortgage is especially provided for in that chapter by section 
152 ( 3 ) ,  and, in order to bar an action for relief under that 
section two thiilgs must concur, namely, the lapse of ten years 

after the forfeiture or after the power of sale became 
(168) absolute or after the last payment, and the possession 

of the mortgagor during that period. This is an express 
provision of law directly applicable to an action to foreclose, 
and we must disregard altogether section 192 ( 3 )  before we can 
hold that section 158 has any application. Such a construction 
of section 158 would be a complete reversal of the will of the 
Legislature as plainly expressed. We do not think that in any 
case to which section 198 has been applied, the relief prayed 
for was the same in fact or in  principle as thah sought in thir 
case. Indeed, there are several cases decided under section 156, 
in which the principle of section 152 (3) has been adopted by 
analogy, and in which i t  was held that a party who remains in 
possession of land is not barred of any equity therein by lapsc 
of time, and that the statute runs only where the other party 
has had possession. Thornburg v. Mastin, 93 N.  C., 258 ; Nask 
v. Tiller, 89 N.  C., 423 ; Stith v. McKee, 87 N.  C., 389 ; Norton 
v. McDevit, 122 N. C., 796. It is true that in  Menzel v. Hin- 
to%, 132 N .  C., 660, 95 Am. St., 660, the Court held that there 
might be a sale under the power contained i n  a mortgage with- 
out resorting to an action to foreclosure, and it is also true that 
the Court conceded that such an action would be barred by the 
lapse of ten years after the last payment; but with this pro- 
viso, that the mortgagor had been in possession during the pre- 

.scribed period. This appears at  page 666 in  the following 
passage: "It is conceded that if it were necessary for the 
mortgagee to bring an action to invoke the equitable aid of thu 
Court to foreclose his mortgage after the expiration of the ten. 
years from the last payment on the debt, the mortgagor being 
in possession, he would be barred, because in that event he 
would abandon his power of sale and ask for the intervention 
of the Court, which would be compelled to enforce the statu- 
tory bar." The theory of the statute is that there has been an 

abandonment of the right, which will not be presumed 
(169) unless the party resisting the enforcement of the right 

has had possession. 
I t  is provided by section 192 (2) and ( 3 ) )  that the statute 
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shall not run a t  all in an action for the redemption of a mort- 
gage unless the mortgagee has been in possession, nor in an 

'action for foreclosure unless the mortgagor has been in  posses- 
sion. Where there is no possession by either party, there can 
be no running of the statute. I f  it was intended that section 
158 should apply where there is no possession by either party, 
i t  was utterly useless to insert in section 152 (2) and (3) the 
provision in regard to possession, as the statute, under such a 
construction of section 158, would run whether there was any 
possession or not, an$ the period of limitation is the same in 
both sections. The decision of this question in  favor of the 
defendant renders unnecessary any reference to the other points 
discussed. 

There was error in the instruction of the Court. 
New trial. 

CLARK, C. J., dissenting. The case herein presented falls 
within the express words and the purpose of The Code, see. 
158-"An action for relief not herein provided for must be 
commenced within ten years a f t e ~  the cause of action shall 
have accrued." This section was intended to be a universal 
statute of repose, applying to all causes of action not included 
among those specifically enumerated in the preceding sections 
of the statute of limitations. I t  could have no other purpose. 
I f  it does not apply to this case, by what reasoning can i t  be 
made to apply to any? Many of the cases in which it has 
been applied are to be found in  Clark's Code ( 3  Ed.),  pp. 
75-78, to not one of which it was more applicable than this. It 
being almost impossible to enumerate all cases for which a 
statute of repose was needed, this section was passed to embrace, 
in its very words, any "action for relief not herein pro- 
vided for." This mortgage could have been foreclosed (170) 
in an action at  any time subsequent to the last payment 
in 1890. The defendant, Westelr, having failed to do so for ten 
years, is debarred by section 15.8 from having recourse to such 
action now. I n  Menzel v. Hinton, 132 N. C., 660, emphasis 
was put on the fact that to sell under the power of sale required 
no action in court, for, i t  was conceded, such action would be 
barred. The Code, sec. 152 (3))  applies only where the mort- 
gagee or trustee is in possession. The opinion of the Court in 
this case rests upon the ground that it does not apply where 
the mortgagee or trustee has not been in possession, hence such 
case necessarily is one not therein "provided for" and falls un- 
der section 158. There is no provision in section 152 (3) for- 
bidding the statute to run except when the mortgagee or trus- 
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tee is in possession, but merely that in such case the bar is ten 
years. There is no reason why the general bar of ten years 
should not apply to the case where the trustee or mortgagee is ' 
not in possession 'as well as to other omitted cases, for section 
158 applies to all cases not otherwise '(herein provided for." 

Cited: Joyner 7;. Futrell, post, 303. 

BRITT v. LUMBER CO. 

(Filed ll 'october, 1904.) 

WILLS-Legacies and Devises. 
Where a testator by his will provided, "I  will and bequeath to my 

daughter N. and heirs my farm on Railey's branch, known as the 
'Peter Anders place,' which said place I lend to my daughter N., 
but not subject to any debts she and her husband may contract, but 
to  be boaa fide the property bf her lawful heirs," his daughter took 
a fee-simple estate. 

ACTION by S. H. Britt and others against the Rowland Luni- 
ber Company, heard by Judge G. S. Ferguson, at May Term, 
1904, of SAMPSON. From a judgment for the plaintiffs the de- 
fendant appelaled. 

George 3. Butler, for the plaintiffs. 
H. A. Grady, for the defendant. 

CLARK, C. J. The plaintiff's right to recover depends upon 
the construction of clause 10 of the will of Bryant Daughtery, 
which is as follows: "I will and bequeath to my daughter, 
Nancy Turnage, and heirs, my farm on Railey's branch. known 
as the Peter Anders place, which said place I lend to my daugh- 
ter, Nancy, but not subject to any debts she and her husband 
may contract, but to be bona fide the property of her lawful 
heirs." 

This action is brought by the heirs of Nancy Turnage to re- 
cover darqages from the defendant for cutting down and carry- 
ing away the timber, which was conveyed by her deed to those 
under whom the defendant claims. The plaintiffs claim that 
Nancy Turnage had only a life estate in the land and had no 
right to sell the growing timber thereon. 

I f  the devise had stopped at the word "place," i t  is clear 
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that Nancy took a fee simple. The subsequent attempt 
to withdraw it  from liability for her debts was inarti- (172) 
ficially done and of no effect. I t  might have been done 
by leaving the estate to a trustee to pay her the income with 
the remainder over, but this was not done, and the contrary 
intent was shown by the devise thereof already made to her in 
fee. The added words "to be bona fide the property of her law- 
ful heirs" but expressed the result expected and intended by the 
testator from the provision that the property should not be 
subject to her debts. 

Rut if it could be taken that the exemption of the property 
from liability for the debts of Nancy was properly conferred, 
still quacunque via she took a fee, for the rule in Shelley's case 
would apply and carried a fee simple to Nancy, as will be seen 
by comparing the rule with this devise to '(her and heirs, not 
subject to her debts, but lent to her and then to be the b o w  
fide property of her heirs.'' This is at most (discarding the 
first part of the clause which carries a fee simple) a devise to 
her for life with remainder to her heirs. 

The origin of the rule is given in 2 Blk., 172, and the rule 
itself is thus stated by Coke, 1 Rep., 104a: "When the ances- 
tor by any gift or conveyance takes an estate of freehold, and 
in the same gift or conveyance an estate is limited, mediately or 
immediately, to his heirs in fee or in tail, always in such cases 
the words (the heirs' are words of limitation of the estate, and 
not words of purchase." And this is a strict rule of law which 
cannot be prevented by expression of intention to the contrary 
-say all the authorities. I n  holding therefore that Nancy 
Turnage did not take a fee simple, there was 

Error. 

Ci ted:  W o o l  v. Fleetwood, post, 470; P i t c h f o r d  v. Limer ,  
139 N. C. ,  1 5 .  

HARDISON v. LUMBER CO. 
(173) 

(Filed 11 October, 1904.) 

1. LOGS AND LOGGING-Contracts-Timber.' 
A contract for the sale of timber above the size of twelve inches 

in diameter requires a measurement from outside to outside, bark 
included, in the absence of evidence of any local or general custom 
giving those words a different meaning. 
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2. LOGS AND LOGGING-Contracts. 
Under a contract for the sale of standing timber, giving the pur- 

chaser fifteen years within which tO cut and remove the same, the 
cutting need not be continuous. 

3. LOGS AND LOGGING-Contracts. 
Under a contract for the sale of all the pine timber on plaintiff's 

land, of and above the size of twelve inches in diameter "when cut," 
with the term of fifteen years in which to cut and remove the same, 
the purchaser is entitled to cut trees that attain that size within the 
term. 

ACTION by W. A. Hardison against the Dennis Simmons 
Lumber Company, heard by Judge Frederick Moore, at March 
Term, 1904, of MARTIN. From a judgment for the defendant 
the plaintiff appealed. 

Small & McLean, for the plaintiff. 
H. W. Stubbs, for the defendant. 

CLARK, C. J. On 5 Septembe~r, 1891, plaintiff conveyed to 
the Greenleaf-Johnson Company, in consideration of $65, "all 
the pine timber of and above the! size of twelve inches in diam- 
eter on the stump when cut, in and upon" a certain tract of 
land, with the term of fifteen years within which to cut and 
remove the same. Thelreupon, said company entered and cut a 
part of the timber which measured twelve inches and over, but 

left some of that size standing. I n  June, 1902, the 
(1'74) Greenleaf-Johnson Company conveyed its interest and 

estate under said deed to defendant company, which 
again entered upon the land and cut and removed such timber 
as had been left by the Greenleaf-Johnson Company, and also 
cut and removed all of the trees which had attained the size of 
twelve inches, constructing and operating a railroad upon plain- 
tiff's land for 'that purpose. As is alleged in  the complaint, 
and not denied, these several acts on the part of the defendant 
were committed after the same had been forbidden by plain- 
tiff. 

Three questions are presented for consideration, to-wit: 
1. I n  determining the measurement, shall the twelve inches 

be computed from outside of bark to outside, or from inside to 
inside. \ 

2. I f ,  when the tract is once cut over, and there is left stand- 
ing trees of the required size, can the grantee enter again at 
any time during the period of the lease for the purpose of cut- 
ting and removing them? 

3. I f ,  when the tract is cut over once, and all the trees of the 
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dimensions of twelve inches in diameter and over at the stump 
are cut and removed, can the grantee enter again a t  any time 
during the period of the lease for the purpose of cutting and 
removing such trees as may have attained the required size be- 
tween the time of the first and the second cuttings? 

AS to the first proposition, the natural meaning of the words 
"twelve inches in diameter," applield to standing trees, wouId 
be measurement from outside to outside, bark included. Few 
things are "closer than the bark to the tree." The construc- 
tion we place upon the words has the support of precedent. 
AZcutt v. Lakin, 33 N. H., 507, 66 Am. Dec., 739; Pease v. 
Gibson, 6 Me., 81; 28 A. &-E. Ency. (2 Ed.), 542, and other 
cases there cited. There was no evidence of any local or gen- 
eral custom giving these words a different me~aning. A contract 
for logs "squaring" so many inches is an entirely different 
measurement, for this presupposes the bark and outer 
timber except at the four edges, to be cut away. (175) 

The second point is against the plaintiff also. There 
are no words to restrict the purchaser to a continuous cutting. 
Had  the parties so intended, they should have so contracted. 
I t  may be inconve~nient to the plaintiff to have the purchaser 
enter a second time and cut down young trees, incidentally, in 
making his roads, but the seller should have foreseen and pro- 
vided for this in  making his contract. The purchaser in stip- 
ulating for "fifteen years" in which to '(cut and remove" was 
evidently providing for his ease and leisure in so doing. 

The last point is the most important one. I n  Whitted v. 
Smith, 47 N. C., 36, Judge PEARSON says that a conveyance of 
timber of a stipulated size to be cut and carried away at the 
convenience of the purchaser "only embraces such timber as was 
of that size at the date of the conveyance and not such as at- 
tained to it afterwards," and quotes with approval DANIEL, J., 
in Robinson v. Gee, 26 N. C., 186, that "It could never have 
been intended by the vendor when he made the reservation, that 
the tract of land should be a perpetual plantation for the rais- 
ing of pine timber for the benefit of the vendee." I n  Warren 
v. Short, 119 N. C., 39, this is affirmed, A ~ E R Y ,  J., saying that 
a conveyance of all timber measuring ('twelve or more inches 
in  diameter at the stump, to be cut and removed within ten 
years, includes only the timber of that dimension when the con- 
veyance was made." He adds that "A deed might be so drafted 
as to pass all trees that would attain the size mentioned during 
the period of the lease." The addition of the words "when cut'' 
in this contract, so that the agreement reads "all pine timber 
above the size of twelve inches in diameter, on the stump, when 
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cut," evidently was intended to embrace all timber reaching 
that'size within the ten years and so cut. The legal effect of 
such stipulation is congtrued in Lumber Co. v. Hines, 126 N.  
C., 254, to be that "the title passes only to those trees of the 
required measurement at the date of the deed. The grantee 

has no estate in the timber under size, for a court of 
(176) equity to protect, but merely a contingent right." The 

vendee held a license to cut such timber when it should 
reach that size. Robinson v .  Gee, supra. Here it  is agreed 
that the timber did reach the stipulated diameter "when cut" 
and was cut within ten years. The plaintiff having contracted 
that this might be done cannot recover damages because it has 
been done. 

No error. 

Cited: Banks v.  Lumber Co., 142 N.  C., 50, 51; Isler v. 
Lumber Co., 146 N,  C., 557; Davis v. Frazier, 150 N.  C., 452. 

BLADES v. DEWEY. 

(Filed 11 October, 1904.) 

BANKS AND BANKING-Bofids-Suretyship-PrincipaI and Burety. 
Where the cashier of a bank is elected "for one year," and the 

recitals in his fidelity bond refer to his term of office, the surety 
on his bond is not liable for defalcations committed after the ex- 
piration of the term of office to which the bond refers. 

ACTION by W. B. Blades against T. W. Dewey, 0. Dewey, 
J. F. Miller and W. H. Borden, heard by Judge 0. H. Allen, at 
May Term, 1904, of CRAVEN. From a judgment for the plain- 
tiff the defendants appealed. 

Bourntree & Carr, D. L .  Ward and 0. H. G u i o ~ ,  for the 
plaintiff. 

F. A .  Daniels and W .  C. Monroe, for the defendants. 

CONNOR, J. This action is prosecute~d by the plaintiff, trus- 
tee of the Farmers and Merchants Bank, for the recovery of the 

penalty of a bond executed by the defendants as sureties 
(177) of Thomas W. Dewey, late cashier of said bank. A jury 

trial being waived, the Court by consent found the facts 
material and necessary to a decision of the controversy. The 
Farmers and Merchants Bank was duly incorporated by chap. 
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55, Private Laws, 1891. Sections 3 and 4 of said act being the 
only sections referring to the election and terms of the officers 
of the bank, are in the following words: Sec, 3. "That the 
office and place of business of said banking company shall be 
in the city of New Bern, State of North Carolina, and the offi- 
cers shall consist of a president, vice-president, cashier and 
teller, and a board of not less than five nor more than nine di- 
rectors, who shall be elected annually by the stockholders; the 
directors so elected to choose the officers aforesaid, and shall 
require the president, the cashier and the teller each to give 
bond, with approved security, for the faithful performance of 
their respective duties. Sec. 4. That i t  shall be the duty of 
the board of directors and they are herebg: fully empowered to 
make rules, regulations and by-laws for the government of said 
corporation and for the conduct of its business; also to fix the 
salaries of its officers and to fill vacancies in board of directors. 
Said board of directors shall be chosen by a majority of the 
corporators named herein at  the first meeting to be called by 
them, which said board of directors shall hold office for one 
year and until their successors are duly elected, a majority of 
said board to constitute a quorum for the transaction of busi- 
ness." That under said act the said Farmers and Merchants 
Bank was duly organized on 3 March, 1891, and a board of 
directors elected by the stockholders, and that at a. meeting of 
the said board of directors, held on 3 March, 1891, the defend- 
ant was elected cashier for one year and his bond fixed a t  the 
sum of twenty thousand dollars. That on 29 April the bond 
was, a t  a meeting of said board, .presented and accepted, and 
thereafter no other bond was requlred or given during the con- 
tinuance in office of said cashier. The parts of said bond 
material to the decision of this appeal are:  "Whereas, (178) 
the above bounden Thomas W. Dewey has beenschosen 
and appointed cashier of the Farmers and Merchants Bank, by 
reason whereof he will receive or have control, or be charged 
with money, property or things of said bank and others: Now 
the condition of this obligation is such that if the said Thomas 
W. Dewey, his executors or administrators, shall well and truly 
serve the said bank as such officer during his continuance in 
office, and well and truly perform and discharge all his duties 
as such officer, and shall a t  the expiration of his said office, or 
whenever sooner thereto required upon request to him or them 
made, shall make or give unto said bank a just and true account 
of all moneys.'" * * That thereafter at a meeting of the 
board of directors of said bank held on 26 April, 1892, the 
said Thomas W. Dewey was elected cashier for the ensuing year, 
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and i t  was ordered that the bonds of the officers elected at said 
meeting be fixed at  the same amount. That regularly each 
year thereafter the said Thomas W. Dewey was elected by the 
said board of directors as cashier for the ensuing year until and 
including the year 1903. There was no defalcation or breach 
on the part of said Dewey as such cashier until the year 1903. 
That during said year there was a defalcation by said Dewey to 
an amount exceeding the penalty of said bond. There was no 
by-law or resolution fixing the term of office of said cashier. 
The said bank failed and the plaintiff was appointed trustee. 
His Honor rendered judgment that defendants were liable on 
said bond and they excepted and appealed. 

The defendants insist that by section 3 of the charter the 
terms of the officers, including the cashier, are made annGal. 
This contention is seriously controverted by the plaintiff, he 

insisting that the words "elected annually" are confined 
(179) to the board of directors. The question is certainly not 

free from difficulty. Assuming, however, that, as con- 
tended by the plaintiff, the term for vhich the cashier was to 
be elected is left open by the charter, to be fixed by the direc- 
tors, it would seem that the fact, as found by the Court, that at 
their , first meeting and probably before any by-laws were 
adopted, they elected the defendant Dewey "for one year," 
confined his term to that period certainly, until changed by 
resolution or by-law. I n  respect to the liability of the sureties 
to the bond in suit, no action of the trustees thereafter chang- 
ing the tern,  or failing to require a new bond, could enlarge 
or extend the time for which they could be held answerable. 
The board seem to have so regarded the matter, because just 
one year after the first election they re-elected the defendant 
"for the ensuing year," and ordered "that the bond be fixed at 
the same amount." This language excludes the idea that they 
regarded the defendant Dewey as continuing in office under the 
first election, or that the bond given covered the, next term. 
They elected him annually thereafter, ordering that the "bond 
remain as heretofore." This language might possibly give rise 
to some doubt, but certainly that used at the time of the second 
election could not do so. We concur with the plaintiff's coun- 
sel that no question of usage or custom can arise in this case. 
The terms of the contract were fixed at the opening of the bank 
and nothing done thereafter by the directors could change or 
affect them in respect to the question before us. What then did 
the defendants contract to do? I t  may be well enough to say 
at the outset that we do not assent to the suggestion that it was 
not competent for or within the power of the directors to fix 
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the term for a longer time than their own term. We see no 
good reason why, if not restrained by the charter, they may not 
elect for a number of years, or to hold at their pleasure. I t  is 
frequently said that sureties are the favorites of the law 
and their obligation is strictissimi ju/ris. This is true, (180) 
but we think the principle is correctly stated by Maytin, 
J., in Bank v. Youfig, 161 N. Y., 23 : "The liability of a surety 
is measured by his agreement, and is not to be extended by con- 
struction. His contract, however, is to be interpreted by the 
same rules which are applicable to the construction of other 
contracts. The extent of his obligation must be determined by 
the language employed, when read in the light of the circum- 
stances surrounding the transaction. Hence, when the question 
is as to the interpretation and meaning of the language by 
which a party has bound himself, there is a difference between 
the contract of a surety and that of a principal o~ other party 
sustaining a different relation. I t  is when the intention of the 
parties has been thus ascertained that the principle of strictis- 
s imi juris applies and then it is that the Courts gained the 
rights of the surety and protect him against a liability which 
is not strictly within the terms of his contract." Was the term 
for which defendant Dewey was elected at the time, and with 
reference to which the bond was given, annual? I n  the ab- 
sence of a provision in the charter, or any by-law or resolution 
firfing the term, there is but one possible source for us to go for 
light by which to answer the question-the terms of the appoint- 
ment. This the Court finds to have been "for one year." We 
must assume, in  the absence of any suggestion to the contrary, 
that this was ascertained by referring to the minutes or records 
of the corporation. This is the usual way in which the busi- 
ness of a corporation is conducted. We must assume that the 
term for which he was elected was known to the sureties, and 
that they contracted with reference to such appointment. I t  
would be doing violence to common experience and observation 
to do otherwise. The bond recites: "That whereas, the above 
bounden Thomas TV. Dewey has been chosen and ap- 
pointed cashier of the Farmers and Merchants Bank," (181) 
etc. Every contract of suretyship has reference to and 
is based upon some contract made, or obligation assumed, by 
the principal obligor, and the liability of the surety is meas- 
ured by the obligation of the principal. "The bond of all offi- 
cers remains in force as a continuing obligation only during 
the period for which he legally holds under his election. His 
re-election at the end of this period and his entry upon a second 
term of office, though no actual gap intervene, do not operate 
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to revive or keep alive his bond." 1 Morse on Banks, see. 27. 
This is all clear enough, and there would be no difficulty in 
this case but for the fact that the bond simply recites that 
Dewey has been "chosen and appointed" without any reference 
to the time or term for which he has been so chosen, while the 
condition of the bond is that he shall well and truly serve the 
said bank as such officer "during his continuance in office." 
The defendants say that this language is to be understood as 
referring to his continuance in office by virtue of said appoint- 
ment. The plaintiff insists that the condition must be given a 
very much larger meaning and application. That in the a b  
sence of any provision in  its charter, by-laws or resolution 
fixing the term, or any express recital referring to the term of 
appointment, the parties must be understood as contracting to 
make good any default by their principal at any time during 
his actual continuance in office. I t  is conceded by the plaintiff 
that if the recital had in express terms referred to or set out 
an election "for one year," such recital would have controlled 
and limited the language of the condition. This principle is 
well settled by a long current of decisions from the time of 
Lord Chief Justice Hale. I n  Lord Arlington v. Merricke, 3 
Saunders, 403, it was said: ''That the condition shall refer to 
the recital.'' One Jenkins had been appointed deputy post- 

master for six months by the plaintiff, who was Post- 
(182) master-General, and entered into bond with the defend- 

ant as surety, reciting the appointment "for the term of 
six months following," with the condition that he would well 
and truly perform, etc., "for and during all of the time that he 
shall continue deputy pcstmaster." The principal obligor con- 
tinued in office after the expiration of six months and breached 
the condition of the bond. The court held that the surety was 
liable. Hale, C. J., saps: "And so here the words 'during all 
the time' shall be intended but only during said six months 
recited in the bond." This, Saunders says, has been considered 
a leading case on this subject ever since. Waterworks v.  Atkin- 
son,, 6 East., 507; Baker v. Parker, 1 D. & East., 287. I n  
these cases the recital set forth the term of appointment. They 
aid us, therefore, only as sustaining the principle that the re- 
cital will control the condition. There are a class of cases 
wherein the statute fixes the term, in which it is held that al- 
though the term is not recited and the condition is general the 
language will be construed to refer to the term as fixed by the 
statute. I n  Peppim v. Cooper, 2 B. & Ald. (4 Eng. Com. L., 
577), the office of Collector of Rents was fixed by act of Parlia- 
ment at one year. Abbott, C. J., said: "It is true that the 
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words at all times hereafter in the condition of the bond would, 
taken by themselves, extend the liability beyond that period. 
But these words must be construed with reference to the recital 
and the nature of the appointment there mentioned, and the 
recital is that Warren, together with Peppin, had been ap- 
pointed collectors under said act of Parliament. Now the na- 
ture and duration of the office must be learned from the act of 
Parliament itself, for if the statute makes it an annual office 
it is unnecessary to state that fact, either in the bond or the 
pleadings." Hassell v. Long, 2 Maule and Sel., 363. The plain- 
tiff says that this case comes within neither of these classes, and 
this is true. I n  Bank v. Chickering, 3 Pickering, 335, 
Parker, C. J., referring to the contention that the con- (153) 
dition is controlled by the recital, says: "We do not 
doubt the soundness of the  principle. * * * I n  some cases, when 
the words would extend to an indefinite period, but when by I 

the recital i t  appeared that the office was annual, i t  has been 
held that the obligation should be understood as referring to an 
office so limited. We should go even further, and say that when 
it appears by the records of a corporation that the office,' by 
their regulations, is an annual one, the bond should be so re- 
stricted, and all this is founded on the intent of the parties." 
I t  was held in  that case that there was nothing in  the record 
to show that the office mas annual and nothing to make the 
sureties suppose that it was limited to one year. The general 
principle is recognized, and the Chief Justice says that i t  will 
apply when it appears by the records of the corporation. The 
facts of the case did not come within the rule. The plaintiff 
relies also upon Bank v. Root, 2 Met., 532. The opinion is 
written by Chief Justice Shaw, and is certainly entitled to 
the most respectful consideration by reason of his great learn- 
ing and elminent ability. He  says : "It is manifest by the terms 
of this condition that the obligation is unlimited in time, and 
undertakes for the faithful conduct of the cashier as long as he 
continues in office. But it is a well-settled and now familiar 
rule of law that general words in the obligation may be limited 
and restricted by 'the recital, by the subject, or by facts which 
when applied to the language show that it must have been so 
understood by the parties." After laying down this general 
proposition he continues, as if by way of illustration : "As whea 
it is recited that one has been appointed to an office for a lim- 
ited time, and there is a stipulation for a general performance, 
the law will look to the recital and limit the.stipulation for a 
general performance to the time for which it is recited 
lie is chosen." We cannot suppose that the Chief Justice (184) 
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intended by the illustration to narrow or limit the gen- 
eral principle so that it should only apply to cases coming 
strictly within the illustration. To so interpret him would be 
to limit the general principIe in which he expressly says that 
the restriction of the condition may be brought about by the 
recital, by the subject, or by facts which when applied to the 
language show it must have been so understood by the parties. 
The fact that the principal was appointed '(for one year," i t  
seems to us, is as potent in controlling the condition as would 
be the recital of the fact, because it is the fact which the partids 
had in view when they contracted. Bank v. Rott ,  2 Met., 538, 
was decided upon the general statute in force in Massachusetts, 
regulating banks and prescribing the terms of cashiers. The 
real point decided is that the language of the general statute 
will control the election by the boayd "for the ensuing year." 
The case of Westervelt v. Noksenstecher, 76 Fed., 118, 34 L. R. 
A., 477, was decided upon the same ground-the National 
Banking Act prescribing the terms for which cashiers are 
elected. The Massachusetts Court expressly recognizes this in 
Trustees v. Dean, 130 Mass., 242. I n  that case the plaintiffs 
elected Richardson treasurer '(for the ensuing term of three 
years." He  gave bond with general recital. At the end of the 
term he was re-elected, and gave no new bond, the plaintiffs 
ordering that "the bond of the treasurer be the same as before." 
I n  an action brought for a breach committed after the expira- 
tion of three years, it was held that the sureties were not liable, 
the Court saying: "There is no statute which makes the office 
a continujng one, and the reasoning which led to the decision 
in Bank v. Root is not applicable to this case, * * * When the 
defendants signed the bond in suit, the subject matter of the 

contract was an office of a fixed and limited term. Their 
(18;) stipulations apply only to the limited office, and as there 

is no agreement to continue their liability in case of the 
re-election of the same officer, they are not responsible for any 
defalcations happening after their principal, by a re-election, 
entered upon a new office or term of office." O'Brien v.  Mur- 
phy, 175 Mass., 253, 78 Anz. St., 478; Bank v. Ostrander, 165 
N. Y.,  430. While none of these cases are on "all fours" with 
ours, we find nothing said in any of them which confines the 
application of the general principal to cases where the term 
is fixed by statute, charter, by-law or resolution, or which ex- 
cludes its application to a case wherein the term of appoint- 
ment at the time it is made is fixed to a definite period and the 
recital is general: I n  a note to Morse on Banking, see. 27 ( 4  
Ed.),  the law is thus stated: "Though the bond does not recite 



N. C.] FALL TERM, 1904. 

the term of the office or agency, if it be of limited duration by 
general statute, charter, by-law or terms of appointment (italics 
ours), the parties are still supposed to contract with reference 
to. the limited term, and the sureties will not be held answerable 
for the misconduct of the principal beyond that term, upon a 
new appointment, even though the words of the bond are that 
they shall be responsible for the principal "at all times, or for 
any time hereafter." Among the cases cited to sustain this 
proposition are Kitson v. Jz~lian, 82 Eng. Com. L., 853. I n  
that case the bond recited that 'Julian had been appointed clerk 
to the Torquay Gas Company and had agreed to give bond. No 
term was named in the recital. The condition was that the 
said Julian should well and truly, etc., "so long as,he should 
continue to hold said office." The bond was put in suit upon an 
alleged breach. The defendant sureties, by way of plea, averred 
that the appointment was for one year from and after Lady 

I Day, 1850, and no longer. That Julian performed, etc., during 
said time. Plaintiff, by way of replication, said that by and 
with the consent of the defendants and the said company, 
the said Julian remained in the employment of said (186) 
company after the said time, and that during such last 
mentioned period there was a breach. Defendants demurred 
to the replication. The cause was argued upon the pleadings. 
Lord Campbell, C. J., said: "The liability continues after the 
expiration of the year if that was the intention of the parties. 
I n  Lord Arlington v. Nerricke, the Court seemed to have con- 
sidered that the parties intended otherwise. Many decisions 
show that when the principal is made liable for a given time 
only the liability of the surety is confined to that time. We 
have here a positive averment that the appointment was for one 
year and no more. The condition recites the appointment, the 
extent of which is shown by the plea, and we must assume that 
it was known to both parties what that ext,ent was." The judg- 
ment was concurred in by all of the Judges. I n  Hassell v. 
Long, supra, Ellenborough, C. J., said: "A11 the cases since 
Lord Arlington v. Merricke and St. Saviour v. Bostick, 2 N. 
Rep., 175, have narrowed the construction of conditions of this 
sort to the actual term of the officer." Rank v. Odd Fellows, 
48 Penn., 446; Thomas v. Summey, 46 N .  C., 554; Welch v. 
Seymour, 28 Conn., 387; 5 Cyc., 773-4; Jlunford v. Rice, 6 
Mun., 87. We do not think that the case of Bank v. Seiden, 
sticker, 92 N.  W. (Iowa), 362, conflicts with this view. As sus- 
taining the construction which we have adopted, it may be 
noted thqt in a number of cases the condition of the bond has 
been so drawn as to include breaches committed during other 
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terms for which the officer may be elected. Oswald v. Mayor, 
5 House of Lords Cases, 856; Bank v. Young,  161 N.  Y., 23. 
We do not deem it necessary to concur in  all that is said in 
Bank v. Briggs, 60 Vt., 12; 37 L. R. A., 845; 60 Am. St., 922. 
Because of the importance of the principle involved and the 
very able arguments and briefs by counsel we have endeavored 

0 to set out at more length than is usual our views and 
(187) the result of our examination of the authorities. Hold- 

ing as we do that the condition in the bond is controlled 
and restricted by the recital, and that this refers to the terms 
of the appointment "for one year," we are of the opinion that 
the sureties are not liable for defalcations committed after the 
expiration of the first term, April 29, 1892. Judgment should 
have been so rendered. To the end that such judgment may be 
entered below, let it be certified that there is 

Error. 

Cited: Jackson v. Martin, post, 199. 

BOWE?; v. HACKNEY. 

(Filed 11 October, 1904.) 

WILLS-Legacies and Devises. 
Under a devise providing tha t  a t  the expiration of the estate of a 

life tenant the property given to the life tenant shall be equally 
divided between the children of the testator, the representatives of 
such children as may have died to  stand in the place of their 
ancestors, the husband of one of the children who died without issue 
and before the life tenant does not take under the  will, though he 
be the sole devisee of the wife. 

ACTION by W. D. Bowen against George Hackney and others, 
heard by Judge W. B. Councill, at May Term, 1904, of WILSON. 

This is a special proceeding for the partition of land, which 
was brought before the Clerk and by him transferred under the 
statute to the Superior Court for the trial of issues joined be- 
tween the parties, a jury trial having been waived. The Court 
held that the daintiff is not a tenant in common with the de- 
fendants and a judgment was entered accordingly, to which the 
plaintiff excepted and appealed. 

(188) Small & McLean and S.  C. Bragaw, for the plaintiff. 
F. A. Woodard, Connor & Connor and J. l? Bruton, 

for the defendants. 
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WALKER, J. I t  appears from the case that Willis N. Hack- 
ney, who died in 1887, left a will, in which he devised a lot con- 
taining about one-half acre in the town of Wilson and certain 
personal property to his wife for life. He  then devised and 
bequeathed to his children land and personal property. These 
devises and bequests were made in the first six items of the will, 
and the seventh item is as follows: "I now declare that, with 
the advancements already made and specially given in this will, 
in my judgment, equality is made to all my children, so that 
at the expiration of the life estate of my wife, that which is 
given to her for life shall be equally divided between all my 
children, share and share alike, the representatives of such as 
may have died to stand in the place of their ancestors." Plain- 
tiff married Orpah, a daughter of the testator, who died in 
July, 1899, without issue, leaving a will in  which she devised 
and bequeathed all her property to the plaintiff. The widow 
of Willis N. Hackney died in December, 1901. Plaintiff claims 
an interest in the one-half acre lot as tenant in common with 
the defendants by virtae of the seventh item of the will of Willis 
N. Hackney and the will of his wife. The Judge ruled that he 
was not so entitled, and this ruling we are called upon to re- 
view. 

The decision of the case turns upon the proper construction 
of the seventh item of the will. I f  the remainder after the 
life estate of Mrs. Hackney was vested absolutely by the seventh 
clause in  Orpah (plaintiff's wife) at the death of the testator, 
and the direction as to the division of the property at  her death 
or, to use the words of the will, "at the expiration of her life 
estate," referred not to the time of the vesting of the estate in 
interest, or of the vesting of a right to a future estate of free- 
hold, but merely to the time of enjoyment or the vesting 
of the estate in possession, it will follow that the plain- (189) 
tiff's contention is right and that he acquired that vested 
interest of his wife under her will; but if the provision of the 
seventh item does refer to the time of the vesting of the estate 
in interest or, in other words, to the accrual of the right of 
property as distinguished from the right of enjoyment, his wife 
acquired an estate contingent upon her surviving the life tenant 
and, as she died before the latter, her interest never vested, 
plaintiff took nothing under her will and his suit must fail. 
We are of the opinion that the latter view is the correct one. 

I n  the construction of a d l  the main purpose is to ascertain 
and effectuate the intention of the testator, so that his property 
may be received and enjoyed by those who mere the objects of 
his bounty, and his intent will always be carried out when to 
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, do so ~ d l  not contraveiic some well-settled rule of law, for ex- 
ample, a rule by which a certain fixed and definite meaning is 
given to the language employed by him. 

The case before us does not present any serious difficulty in  
the way of ascertaining what the testator meant, when we read 
the will as a whole and interpret i t  accordingly, or even when 
we isolate the seventh item and construe it by itself. The tes- 
tator had in fernier parts of his will devised the lot in questio~~ 
and certain ~)ersorlal property to his wife for life, and devised 
and bequeathed other property to his children in a manner 
which in his opinion gave each of them an equal share of his 
estate. Having thus produced equality in this distribution 
among them, as he declared. he then directs in the seventh item 
of his will that, at  the expiration of the life estate of his wife, 
that  wl~ich was given to her for life should be equally divided 
among all his children, share and share alike, the representa- 
tives of surh as may have died to stand in the place of their 
ancestors. 

There are no words of devise in this item, except by in- 
(100) ference or inlplication from the direction that the prop- 

erty, at the death of his wife, should be equally divided 
and, as to the period of division, and consequently of devise, the 
will uses terms of strict condition, namely, "at the cxpiration 
of the life estate." The general rule undoubtedly is that, if 
there is in terms a devise, and the time of enjoyment merely is 
postponed, the interest is a vested one, but if thc time be an- 
nexed to the substance of the gift or devise, as a condition pre- 
cedent, i t  is contingent and transmissible. 3 Wooddeson, 512. 
This rule was applied in the case of Llnderson, v. Fel ton,  36 N.  
C., 55, to a gift which was to lake effect at the time the tes- 
tator's daughter "arrived to the age of fifteen yrars," but there 
was no preceding life estate as there is in this case, and, in 
R i v e s  v. Frizz le ,  43 N.  C., 237, this was said to take the case 
out of the rule as stated in A n d e m o n  v. F ~ l f o n .  But there are 
words in the seventh iten1 of the will which distinguish this case 
from either of those last mentioned and bring oixr case within 
either one or the other of the principles stated in Strwnes v. 
B i l l ,  112 N. C., at p. 10, 22 L. It. A., 598, and Whi tes ides  v. 
Cooper ,  115 N.  C., at p. 574, in  the passage quoted from Gray 
on Perpetuities, 108, which is as follows: '"rlie true test in 
linlitations of this character is that, if the conditionkl element 
is incorporated into the description of the gift to the rernainder- 
nian (as i t  is in the case under consideration), then the re- 
mainder is contingent, but if after the words giving a vested 
interest a clause is added divesting it, the remainder is vested. 



N. C.] FALL TERM, 1904. 

Thus, on a devise to A for life, remainder to his children, but 
if any child die in  the lifetime of A his share to go to those 
who survive, the share of each child is said to be vested, subject 
to be divested by its death. But on a devise (as in the present 
case) to A for life, remainder to such of his children as sur- 
vive him, the remainder is contingent." Clark v .  Cox, 
115 N. C., 93 ; 2 Underhill on Wills, see. 867, and also (191) 
pages 1309 and 1310. I t  can make no difference in this 
case whether the remainder to each child was contingent, or 
vested but subject to be divested by its death before that of the 
life tenant. I n  either view the plaintiff must fail, and it is 
immaterial therefore which alternative of the proposition we 
adopt as applicable to this case. If the remainder to the chila . 
dren of the testator at the death of their mother is not con- 
tingent, it can only be vested, subject to be divested as to any 
child who predeceased themother, for i t  surely was intended 
that the representatives of any deceased child should take not 
by descent but by purchase, that is, nothing from the parent, 
but all directly from the devisor. This appears plainly we 
think from the language of the item. 2 Underhill on Wills, 
sec. 867. I n  the first dace. the division is not to be made until 
the death of the life ienani, and that is the time fixed by the 
te~mls of the will when i t  shall be definitely and finally deter- 
mined who shall take. Fleetuioocl v. ~ l e e t 6 o o d ,  17 N. 6.) 223; 
S i m m s  v. Garrot, 21 N .  C., 397; Irwin, v. Clark, 98 N .  C., 437. 
The testator evidently had in mind the possibility that one or 
more of his children might die during the life of his wife, and 
provided for that contingency by giving the share which a de- 
ceased child would have taken if it had outlived the mother, to 
his or her representatives. I t  is manifest that the testator in- 
tended that the gift in the seventh item should take effect finally 
and absolutely according to tbe state of his family as i t  existed 
at  the death of his wife, and the item should be construed as if 
i t  read : "So that at the expiration of the life estate of my wife, 
that which is given to her for life shall be equally divided be- 
tween all my children, then living, and the representatives of 
such as may have died, the latter to stand in the place of their 
ancestors." By this construction of the will a condition 
precedent would be annexed to the gift which would prevent its 
vesting in any child unless he or she should survive the 
life tenant. The case in this aspect would fall within (192) 
the principle stated in Watson ?;. Watson, 56 K. C., 400; 
Williams v.  Hassel, 74 N .  C., 434; 11IilZer E x  parte, 90 N. C., 
625; Young v. Young,  97 N. C., 132; Starnes v. Hill ,  112 S. C., 
1 ;  22 L. R. A, 598; Clark v. Cox, 115 N .  C., 93, and Whitesides 
v. Cooper, 115 N. C., 570. 139 
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The children took contingent remainders, the contingency 
being that they should survive their mother, and failing in this 
as to any one or more of them the remainder vested in his or 
their representatives by purchase, as said by SHEPHERD, C. J., 
in  Wlzitesides v. Cooper, supra. This would be the limitation 
of concurrent fees to take effect alternatively or as substitutes 
one for the other, which Fearne (3 Am. Ed.), 373, explains as 
follows: "However, we are to remember that although a fee 
cannot, in  conveyances at common law, be limited on a fee, yet 
two or more several contingent fees may be limited merely as 
substitutes or alternatives one for the other, and not to interfere, 
but so that one only takes effect, and every subsequent limita- 
tion be a disposition constituted in the room of the former if 
the former should fail in effect." Loddington v. Kyme, 1 Ld. 
Raym., 203. Cruise (Qol. I, title 16, ch. 1, sec. 50) describes 
the ulterior devise to the "representatives" as a contingent fee, 
not contrary to but concurrent with the former limitations to 
the parent, according to the notion in Plufilcett v. Holmes 
(Raym., 28), and the limitation as one upon a contingency, 
with a double aspect, the language of Fearne (p. 373) being, 
"this sort of alternative limitation was termed a contingency 
with a double aspect." SHEPHERD, C. J., explains this prin- 
ciple with his usual clearness in Watson v. Smith, 110 N. C., 
6, 28 Am. St., 665, and in Whitesides 21. Cooper, supra. If a 
child survived the mother the remainder was to vest, but if a 
child died before the mother the remainder then vested in the 

representatives of that child. "But at this day," says 
(193) Fearne, p. 373, "such limitations may be good in a will 

or by way of use upon a contingency that may happen 
within a reasonable period; though this not by way of direct 
remainder, but by way of executory devise, or springing or 
shifting executory use." The nature of the limitation is im- 
material in this case. 

That there is a condition precedent annexed to the gift to the 
children, we find decided in Runt v. Hall, 37 Me., 363, a case 
substantially like ours. The limitation there mas "after the 
decease of my dear wife my will is that my executor, hereinafter 
named, cause an equal division to be made among all my chil- 
dren and the heirs of such as may then be deceased." With ref- 
erence to this devise the Court said: "The persons who are to 
take are not those who are living at the death of the testator. 
The division is not then to take place. This is to be done at  
a subsequent and uncertain period. If the estate were to be 
construed as vesting at the death of the testator an heir might 
convey by deed his share of the estate, and if he should de- 
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cease before the termination of the life estate, leaving heirs, his 
conveyance would defeat the estate of such heirs. This would 
be against the express provisions of the will, which provide that 
the estate should be divided 'among his children and the heirs 
of such as may then be deceased.' By the terms of the will the 
estate is not to vest till after the death of the widow and then a 
division is to ensue. Till then there is a contingency as to the 
persons who may take the estate." The only diqtinction between 
the two cases, though they are not anywise different, is the sub- 
stitution of the words' ('legal representatives" for the word 
'(heirs," and it must be conceded that, with reference to the lot 
in controversy, the words ('legal representatives" clearly refer to 
the heirs or the persons who would have represented their an- 
cestor had she outlived the life tenant and the remainder 
bad vested in  interest and then by her death the descent (194) 
had been cast. The words were used to designate the 
persons who would thus have taken in the other event, but in 
the event as i t  actually occurred shall take, not by descent but 
by purchase, the intention being to create a new stock of in- 
heritance. 

I f  we assume though that the remainder vested in each child 
upon a condition subsequent, namely, that he or she should sur- 
vive their mother, which would divest the interest as to any 
child if i t  died before its mother, then Mrs. Bowen's will passed 
nothing to her husband (the plaintiff), as the very instant it 
took effect under the statute she lost her interest in the prop- 
erty, her mother being alive at that time. Wilson v. Bryan, 90 
Ky., 482. 

The fact that Orpah (Hackney) Bowen died without issue 
cannot change the construction of the will, which must be de- 
termined from its language as of the time when it took effect . 
and not from subsequent events, for the evident meaning of the , 
testator was that his property should go to his ('children equal- 
ly, share and share alike,'' the representatives of any one who 
had died before the mother to stand in the place of such dead 
ancestor, and if there were no such representatives, then the 
leading and paramount intention of the testator should prevail 
and the division should still be made equally among his chil- 
dren, that is, the survivors, who would also be the heirs or rep- 
resentatives of the deceased daughter. 

I t  was argued that the word '(representatives" includes not 
only heirs but a devisee, or one who takes from another by pur- 
chase. We do not think that such a comprehensive meaning 
can be given to the word representatives under the terms of 
this will. I t  means the persons who are appointed not by the 
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visor in her will, but by the law, to represent her, and 
(195) upon whom the law would have cast the inheritance, it 

having been used in this sense as designatio personawrn. 
Besides, they must be the representatives of their "ancestor," 
which is defined as follows: "One who has preceded another in 
a direct line of descent ; a lineal ascendant; a former possessor ; 
the person last seized; a deceased person from whom another 
had inherited lqnd." Black Dict., p. 69 ; 2 B1. Conim., 201. 4 
Kent Comm., 404, sags: "Ancestral estates are such as are 
transmitted by descent, and not by purchase." The plaintiff, 
as devisee of his wife, does not come within any of these 
definitions. 

We have examined the cases cited by the appellants' counsel 
in  their brief and argument, and find that the language of the 
several wills which was construed in them as giving vested re- 
mainders was entirely different from that of the will in this 
case. We must observe well-settled rules of construction in in- 
terpreting a will, but such rules must be applied with strict 
reference to the peculiar wording of the will so as not to de- 
feat the expressed intention of the testator. We are speaking 
of rubs  of construction and not rules of property. 

The Court correctly adjudged that the plaintiff is not a 
tenant in common with defendants, and there was no error 
therefore in dismissing the action. 

Affirmed. 

COXA-OR, J., did not sit on the hearing of this case. 

Cited:  8. c., post, 200; L a t h a m  v. Lumber Co., 139 N.  C., 
10, 11. 

JACKSON v. JIARTIN. 

(Filed 11 October, 1904.) 

1. BOSDS-Oflicers-Ktates-The Code, see. 3723-Laws 1891, ch. 505. 
A bond by a clerk executed to the State Treasurer individually is 

not an  official bond and does not extend beyond the term during 
which the clerk was appointed. 

2. LIAIITATIONS O F  ACTIONS-Suretyship-Bonds-The Code, sec. 
155, subsec. 1. 

An action against the sureties on the bond of a clerk for defalca- 
tiona in the office of the State Treasurer is barred after three years. 
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ACTIOK by H.  W. Jackson, trustee, against W. H. Nartin 
and others, heard by Judge George H. Brown, at April Term, 
1904, of WAKE. From a judgment for the defendants the 
plaintiff appealed. 

Pou & Puller and F. H.  Busbee & Son, for the plaintiff. 
-4rgo & Shaffer and S. G. Rywfi, for the defendants. 

CONNOR, J. This case was submitted to the Court upon an 
agreed statement of facts. W. H. Worth was elected Treas- 
urer of the State to filI the unexpired term of Donald Bain, 
deceased, who was elected November, 1892. He qualified 1 
January, 1895. The term expired 1 January, 1897. On 88 
Nay, 1895, the said W. H. Worth, Treasurer, appointed m'il- 
Lam H. Martin, one of his clerks, to.assist him in the per- 
formance of his duty as Treasurer of the State Hospital for 
the Insane, the School for the Deaf, Dumb and the Blind, the 
Penitentiary and the Department of hgyiculture. The said 
Martin, to secure the said Treasurer in the discharge of the du- 
ties of said clerkship, executed a bond with the other defend- 
ants as his sureties. The portions of said bond material to 
the decision of this cause are as follows: "Know all men by 
these presents, that the undersigned are held and firmly 
bound unto W. H.  Worth, State Treasurer of North (197) 
Carolina, in the sum of five thousand dollars, etc. The 
condition of the above obligation is such that, whereas the above 
boundeh W. H. Martin has been duly appointed by W. H. 
Worth, State Treasurer, clerk for the penal and charitable in- 
stitutions of the State of North Carolina: Now, therefore, if 
the said W. H. Martin shall well and truly perform all the 
duties of said clerkship, or office, account for all moneys or 
other property that come into his hands during the time that 
he holds such position, then and in that case the above obli- 
gation to be void," etc. At the election held in Noveir~her, 
1896, the said W. H. Worth was again elected Treasurei* for 
a term of four years, beginning 1 January, 1897, and duly 
qualified 21 January, 1897. 

That no change was made in relation to the duties of the 
said Martin, he continuing in the said position. He was re- 
quired by said Worth to execute a bond in a surety company 
for the faithful performance of his duties, etc. That said 
bond was renewed annually until the expiration of the term 
of office of said Treasurer. Said Martin did not take any oath 
of office, but performed the duties assigned to him by said 
Treasurer as clerk to the institutions aforesaid. 
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That the statute authorizing the employment of said clerk 
is contained in section 3723 of The Code as amended by chap- 
ter 505, Laws 1891. The said section declares that the Treas- 
urer of the State shall be treasurer of the said institutions, 
and shall be responsible on his official bond for the faithful 
discharge of his duties as treasurer of each of the said institli- 
tions. "The Treasurer shall also be allowed the sum of one 
thousand dollars per annum to enable him to perform the du- 
ties devolving upon him as treasurer of said institutions." 
That during 1895-1896, and in that portion of 1897 prior to 

W. 11. Worth qualifying under tho election of 1896, the 
(198) said Martin embezzled and converted to his own use 

nioney which came into his hands as clerk to said insti- 
tutions the sum of $688.67. That during the said Worth's 
second term of office, beginning 21 January, 1897, and endiilg 
in January, 1901, the said Martin embezzled and converted to 
his own use, in addition to the aforesaid amount, the sum of 
$15,371.37 of the money coming illto his hands as clerk of said 
institutions. That more than ten thousand dollars of said sum 
was embezzled by said Martin during the three years preced- 
ing the institution of this suit. 

That suit was b~ouglit on the said bond executed by the 
surety company and compromised. That the entire loss caused 
by the embezzlenlent of said Martin has been made good to the 
State by plainti8, and that no part thereof has been recovered 
from W. H. Martin or any of his sureties, except the amount 
paid by the surety company. This action was instituted on 10 
October, 1901. The defendants pleaded the statute of limita- 
tions. 

We concur with his Honor that the defendant Martin was 
not an officer, and that the bond in suit is not an official bond. 
The statute making the State Treasurer also treasurer of the 
penal and charitable institutions, expressly provides that his 
official bond shall be liable for the discharge of his duties, etc. 
There is no suggestion that he is to have a deputy treasurer. 
He  is allowed one thousand dollars to enable him to perform 
tho duties imposed upon him. This sum he may expend in 
any way he prefers, so that it be expended for the purpose in- 
dicated. The statute is similar to that construed in Beam v. 
Jennings, 96 N. C., 82, providing for clerical assistance in the 
office of the Secretary of State. "Any bond which by statute 
is required to be executed by an officer is an official bond." 
Murfree on Official Bonds, sec. 166. We do not Gnd in the 

instrument sued upon any of the incidents or character- 
(199) istics of an official bond. I t  is undoubtedly valid as a 
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common law bond, and the sureties are 'bound according to 
its. terms. We have at  this term examined the question and 
authorities raised and cited in  the very excellent brief filed 
by plaintiff's counsel. Blades v. Dewey. It  is conceded that  

'if we adhere to the decisions of this Court in Banner v. Mc- 
Murray, 12 N. C., 218, and Thomas v. Summey, 46 N.  C., 
554, the terms of the bond cannot be construed to extend to 
the defalcations occurring during the second term of Mr. Worth. 
Tre,ating Martin's employment as a deputation, and this is the 
most favorable view to the plaintiff, d e  concur in  what is said 
by NASH, C. J., in Thomas v. Xummey, supra. "It' matters 
nothing by what words the obligation is created, the principle 
is that the deputation is necessarily confine$ to the official 
term of the officer appointing, for the reason that the officer 
could confer no power he himself did not possess." There is a 
distinction between the election of an officer of a corporation by 
a board of directors for a term extending beyond that for 
which they are elected and the employment or deputation by 
a public officer. The first is the act of the corporation by its 
managing agency, and unless the corporation has restricted its 
power in its charter there is no reason why it may not 'by its 
directors make an appointment of any duration, or a t  its will 
and pleasure. The public officer has no such power. Any at- 
tempt to farm out or make a contract to employ a deputy or 
assistant beyond or before the beginning of his term would be 
contrary to public policy and void. . The words in the bond 
will not be so construed as to suggest that Martin was to be 
employed by the Treasurer for a longer time than his then 
current term. The Treasurer seems to have so construed the 
bond, as he required a new one a t  the beginning of the second 
term. This did qot affect the liability of the defendants, but 
is noted only as showing the understanding and inten- 
tion of the parties to this contract. 

We also concur with his Honor that as to the defal- 
(200) 

cation occurring during the first term, the action is barred by 
the statute of limitations. The Code, sec. 165 (1). The judg- 
ment must be 

Affirmed. 



I N  T H E  SUPREME COURT. [I36 

BOWEN v. HACKNEY. 
(Filed 11 October, 1904.) 

For head-note to this case, see Bowem v. Hackney, amte, 187. 

ACTION by W. D. Bowen, executor of Orpah Bowen, against 
George Hackney and others, heard by Judge W. B. Councill, 
at February Term, 1904, of WILSON. From a judgment for 
the defendants the plaintiff appealed. 

Smal l  CG McLean an; AS'. G. Rragaw, for the plaintiff. 
F. A. Woodard and Connor & Connor, for the defendants. 

WALKER, J. This action to recover a legacy alleged to have 
been given to ?he plaintiff's wife by the will of her father 
must be governed by the decision in B o w m  v. Hackney,  ante, 
187. I n  the latter case we held that, upon a fair construction 
of the will in accordance with the intention of the testator as 
manifested by his words, and in  the light of such rules of law 
as were applicable, the plaintiff did not acquire title to the lot 
in  question by virtue of his wife's will, the "representatives" 
mentioned in her father's will being those only who could claim 
under Orpah (Hackney) Bowen as their ancestor, and, in de- 

fault of such persons, the property went to the other 
(201) surviving children and the representatives of any who 

may have died during the continuance of the life estate; 
the division as respects such representatives of a deceased child 
to be per stirpes, that is, they should receive only the share of 
their said ancestor. This was based upon a consideration of 
the leading idea and paramount intent of the testator, that his 
property should go to his children living at  the death of Mrs. 
Bowen or their descendants who would be pf his blood. This 
construction defeats the plaintiff's recovery of the legacy for 
which he sues, as he is not able to bring himself within the 
description of the persons who were evidently intended to be 
the objects of the testator's bounty. We infer from certain 
expressions in the will that the testator was not h o p s  consillii 
when it was written, and, while he did not use the best legal 
phrases to convey his meaning, his words are sufficiently apt 
for us to gather his intent. 

The Court properly decided that the plaintiff is not entitled 
to any of the personal effects of Willis N. Hackney in the 
hands of the defendant, George Hackney, his executor. 

Affirmed. 

CONNOR, J., having been of counsel, did not sit on the hear- 
ing of this case. 
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GATLIK v. SERPELL. 

(Filed 11 October, 1904.) 

LOGS AND LOGGING-Contracts. 
Where a person contracts to sell timber a t  $1.50 a thousand feet, 

to be paid for as cut, except a stipulated amount was to be paid 
before the cutting should begin, i t  did not canstitute an absolute 
sate of the timber, and a subsequent contract that certain burnt 
timber might be cut a t  a lower price so altered the original price 
as to make the purchaser liable for the lesser price for the burnt 
timber cut under the second contract. 

ACTION by R. H. Gatlin and wife against G. Serpell, heard 
by Judge Frederick Hoore and a jury, at April Term, 1904, 
of EDGECOXBE. From a judgment for the plaintiff for less 
than the relief demanded, he appealed. 

W .  A. D u m  & Son and G. M.  T. Fountain, for the plain- 
tiff s. 

George Cowper, for the defendant. 

MONTGOMERY. J. This action was broualit to recover of the I 
defendant the amount of $3,709.70, allege$ to be due as a bal- 
ance under a contract concerning the sale of timber upon the 
land of the plaintiff, entered into between the plaintiff and the 
defendant on 28 January, 1898. I t  is admitted on all sides 
that the amount claimed by the plaintiff is due, unless the con- 
tract of 28 January, 1895, is modified as to the price the de- 
fendant was to pay for the timber per thousand feet by a con- 
tract subsequently made between the parties under their seals * 
in November, 1900. If the contract of 1898 was modified in  
the respect mentioned above by the one of 1900, then it is ad- 
mitted that the defendant owes the plaintiff only $209.70. The 
contention of the plaintiff is that'while the latter contract re- 
cites a consideration moving the plaintiff in its execution, yet 
the recited consideration is, neither in law nor in fact, 
a valuable consideration, and that the seals are only a (203) 
presumption of a consideration, and that that presump- 
tion is overcome by proof contained on the face of the contract 
itself. The original contract (of 1898) seems to have been 
drawn with care. I t  does not amount to an absolute sale of 
the timber on the land, the title to the timber did not at once 
pass to the defendant. No one can read it and arrive at the 
conclusion that the defendant had the right to take possession 
of the timber and dispose of it to others as he might see fit to 
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do. I n  the first clause of the original contract the considera- 
tion of one dollar is recited, and the plaintiffs declare that 
they "have contracted to sell and convey and to make any and 
all ?ransfen and assignments, releases and conveyances which 
may be necessary to convey and transfer unto the said party 
of the second part or his assigns all the sound merchantable 
timber now standing and growing upon the several tracts of 
land particularly described in the schedule hereto attached." 
I n  consideration therefor the defendant agrees '(for the pur- 
pose of paying the purchase money for the said timber hereby 
covenants and agrees to and with the said parties of the first 
part that he will pay to the said P. E. Gatlin, or her assigns, 
as hereinafter set forth, the sum of $1.50 for each and every 
one thousand feet of said timber to be cut as hereinafter set 
forth." The defendant further agreed that he would begin 
to cut the timber within three years from the date of the con- 
tract unless he should be prevented from reasonable causes, in 
which event two years more were to be allowed him to begin 
the cutting, and that he would cut not less than 3,500,000 feet 
during each year until the entire timber should. be cut from 
the land. There Gas a further provision in the contract which 
gave to the defendant, in case he did not begin to cut the tim- 
ber as provided, an option that he might purchase and take 
title to the land set forth in the schedule, the purchase price 

being $45,000. There was a further agreement between 
(204) the parties that the defendant was to pay to Mrs. Gat- 

lin, or her assigns, $5,000 upon the execution of her 
contract, and $5,000 on 28 January, 1899, and the like amount 
on 28 January, 1900, making in all the sum of $15,000, which 

, said amounts so paid "shall be held by the said P. E. Gatlin, 
or her assigns, without interest, to be applied to the price of 
the timber as the same shall be cut. I t  is understood and 
agreed between the parties that if the party of the second part 
shall begin to cut the timber before the second and third pay- 
ment of $5,000, as each shall become due as aforesaid, then 
the said payment or payments succeeding such beginning shall 
not be paid, but the monthly payments as hereinafter provided 
for shall be made in lieu thereof; settlements to be made, in 
respect to the quantity cut, on the 15th day of each month 
unless prevented by some unavoidable accident, in which case a 
reasonable time is to be given for said settlement. Said 
amounts due for timber cut as aforesaid shall be deducted 
from the several sums of $5,000 paid and to be paid as afore- 
said; after the said sum of $15,000 shall have been exhausted 
in  timber cut from the land, the timber thereafter cut shall be 
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accounted and paid for at the said rate of $1.50 per one thou-, 
sand feet on the 15th of each month as aforesaid." Another 
provision in the contract, important in its bearing upon this 
litigation, and throwing light upon the intent of the parties, 
is in the following words: "It is further agreed, understood 
and stipulated by and between the saiq parties that if the said 
party of the second part or his assigns shall not have elected 
to take title to the said land at  the end of the said term of 
three years, then he or they may at the end of the said term 
of two years,. provided that he or they may not have been able 
to begin cutting said timber, take title to the said land 
with the exceptions aforesaid upon the same terms as (205) 
hereinbefore set out." 

The defendant did not avail himself of the privilege of pur- 
chasing the land, but in good time began to cut the timber, 
and the purchase clause of the contract is mentioned by us only 
to show that there was no absolute sale of the timber. The 

qontract, reduced to its simplest terms, was that the defendant 
should have the right to cut, and was compelled to cut at  the 
rate of 3,500,000 feet a year, all the tiinber upon the land, the 
timber to be paid for as it was cut and half monthly. The 
payments amounting to $15,000 to Mrs. Gatlin before the de- 
fendant began to cut the timber, were simply a guaranty of 
ability and good faith on the part of the defendant to carry 
out his part of the contract. I t  was not to be applied, nor 
any part of it, as a present cash payment as the-purchase 
money for the present title to the timber, but to be applied as 
the timber was cut and measured in payment of the same. 
The last provision in the contract which we have quoted shows 
that the plaintiff did not intend that the defendant, after his 
deposit of $15,000 had been exhausted, should be allowed to 
continue to cut and market the timber as if he owned the title 
to it. That clause required of him that he should make semi- 
monthly reports of the cutting of'the timber and settlements 
for the same a t  those times; and when the $15,000 should 
have been exhausted in such settlements and payments he 
should still be compelled to continue the manner of making 
returns and settlements, and, in case he did not, his right to 
cut another stick of timber on the premises would cease and 
be determined. So, we conclude that under the original con- 
tract there was no out-and-out sale of the timber to the defend- 
ant. He had only the right to cut it and pay for it as he cut 
it, at a stipulated price per thousand feet. The option to pur- 
chase he did not avail himself of. I t  makes no difference that 
the agreement to sell the timber described the tiinber as 
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(206) "that now standing and growing on the land." I t  was 
not to be paid for until it was cut and measured. Sup- 

pose the whole of the timber had been burned or destroyed be- 
fore the defendant began to cut it, could it be contended with 
any show of reason that he would have owed the plaintiff the 
value of the timber? 

The second contract (of 1900) it is agreed, aq we have said, 
modified the original one in  respect to the price to be paid 
for the timber per thousand feet if there was a consideration 
moving the plaintiff in its execution. The second contract 
had its existence because of the injury to the timber on one 
thousand five hundred or two thousand acres of the land de- 
scribed in the contract by forest fires. I n  Sugust, 1900, be- 
fore the defendant began to cut timber in January or Feb- 
ruary, 1901, the fire occurred, and in November following the 
fire the second contract was made. I n  the preamble the injury 
by fire to the timber is set out, followed by the declaration that 
unless i t  (the timber) should soon be cut and removed i t  will 
be a total loss to the plaintiffs, and that they desire to make * 
their loss which had resulted from said fire as small as possible. 
I t  is then provided: "That the said Gatlin and wife, in con- 
sideration of the premises, and the agreement upon the part 
of the said Serpell to cut i n d  remove all the said sound mer- 
chantable timber trees from the above-described territory of 
land-no timber to be considered unmerchantable on account 
of the recent fire-have contracted and agreed, and by these 
presents do contract and agree, that said Serpell may cut and 
remove therefrom seven millions of feet of timber at the price 
of one dollar per thousand feet, instead of one dollar and fifty 
cents as agreed upon in the original contract,-paying the last- 
named sun1 or price for all cut therefrom In excess of the 
amount named, sevsn million feet." 

I t  seems scarcely debatable that the facts set forth in the 
second contract did not pravide a valuable consideration to 
the plaintiffs and were not greatly beneficial to them. Under 

the first contract the defendant might have left the 
(207) burned timber to be cut last, and that being so, both by 

the evidence and the recital in the contract, the burned 
timber would have become worthless before the defendant 
would have been compelled to cut it under the original con- 
tract. And the plaintif& seeing that, and acknowledging it 
in the second contract, entered into the second agreement by 
which they got a fair price for the burned timber, the value 
of which they would have lost if the defendant had exercised 
the privilege he had to cut the unburned timber first. 
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But, besides, the plaintiffs knew that the defendant was cut- 
ting timber from the burned territory, amounting to &ven 

' million feet, and was making reports of the same according 
to the terms of the contract. He did not specify the price, 
that was agreed upon in the contract and could be determined 
by a mathematical calculation; and the plaintiffs, making no 
inquiry about the price and knowing that the defendant was 
cutting burned timber and regularly reporting the quantities, 
cut, for a long time, will be deemed to have acquiesced. 

Judgment was rendered in the Cogrt below for $208.09, and 
the same is 

Affirmed. 

CONNOR, J., did not sit. 

ALLEN v. TOMPIIINS. 
(208) 

(Filed 18 October, 1904.) 

1. SALES-Corttracts-Guaranty. 
Where, in a sale of machinery, the contract is t ha t  the seller shall 

replace any defective machinery, the purchaser is not entitled to 
recover for a breach of the contract on account of defective machin- 
ery, i n  the absence of any request for new machinery. 

I n  an  action for damages because of defective machinery, the pur- 
chaser is  not entitled to  recover the value of the excessive use of 
raw material caused by the defects, where the contract provided 
tha t  any defective machinery would be replaced by new machinery. 

ACTION by Allen Bros. & Ford against the D. A. Tompkins 
Company, heard by Judge G. 8. Fergusoa and a jury, at Oc- 
tober Terin, 1903, of FRANKLIN. 

The defendant, a corporation doing business at Charlotte, 
N. C., sold to the plaintiffs certain machinery to be used in - 
the manufacture of oil from cotton seed and had the same car- 
ried to the premises of the plaintiffs in the town of Louisburg, 
N. C. The contract of sale was entirely in writing, and it 
cohtained a guaranty on the part of the vender that the ma- 
chinery and, its equipment should be first-class in its material 
and workmanship, and could work well for the purposes in- 
tended if properly used. The plaintiffs made the cash pay- 
ment and executed their notes for the deferred payments to 
the defendant. The plaintiffs have brought this action to re- 
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cover damages of the defendant, the cause of action being as 
set out in the complaint substantially as follows: The mn- 
chinery when first put in motion by servants of the defendant 
was found to be defective in two particulars; the crusher rolls 
and the separator refused to do their work; the cash payment 

was made, and the notes of the plaintiffs to defendant 
(209) for the installments were given upon an agreement be- 

tween the agent of defendant and plaintiffs that the ma- 
chinery should be put in good condition and do its work ef- 
fectively before he left it, and that as an inducement to the 
plaintiffs to accept and operate the machinery the defendant 
agreed that i t  would make the machinery satisfactory before 
it quit working on it, and that the defects complained of would 
disappear when the machinery became smooth from use. The 
defendant failed to make the machinery conform to the war- 
ranty before it quit working on i t  as it agreed to ds, and the 
defects did not disappear when the machinery became smooth 
from use. The plaintiffs continued to operate the machinery 
after they discovered its defects and that i t  was not doing 
good work, because of the assurance of the defendant that it 
would make the machinery satisfactory before it would quit 
work on i t  and that the defects would disappear when the ma- 
chinery would become smooth from use. While the defendant 
was at work upon'the machinery under its contract, and while 
the plaintiff was operating it, great losses occurred to the plain- 
tiffs in the output of oil and meal by reason of waste in the 
kernel of the cotton seed which went off with the hulls; in 
idle labor, extra fuel and money expended for repairs. 

The defendant in its answer averred that the contract was 
complied with i n  all respects, and that the loss, if any ac- 
crued to the plaintiffs, was by reason of their failure to skill- 
fully handle the machinery, and that the cash payment was 
made and the notes for the deferred payments given by the 
plaintiffs unconditionally and in full acceptance of the ma- 
chinery after i t  had been properly tested. From the judg- 
ment both parties appealed. 

W .  H. Yarborougli, Jr., and F. 8. Spruill, for the plain; 
tiffs. 

I T.  W.  Bickett and Burwell & Cansler, for the defendants. 

MONTGOMERY, J., after stating the case. I n  the ordinary 
case of a sale of machinery with a warranty as to ma- 

(210) terial and quality, if the purchaser discovers, when de- 
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livery is offered, delfects in the same, he may reject it 
'and have his action against the vender for such damages as 
he may have sustained by reason of the vender's non-perform- 
ance of his contract; or he may keep the machinery and set up, 
by way of counter claim against the vender's demand for con- 
tract price, the breach of warranty in reduction. Cox v. Long, 
69 N. C., 7 ;  Lewis v. Rountree, 78 N.  C., 323; Kester v. Mil- 
ler, 119 N. C., 475; Mfg. Co. v, Gray, 129 N .  C., 438, 67 L. 
R. A, 193. And the true measure of damage would be the 
difference between the contract price and the actual value. 
Spiers v. Halstead, 74 N. C., 620; Kester v. Miller, supra. I n  
the present case, however, those rules for the assessment of 
damages for breach of such contracts are not applicable, for 
the reason that in section thirteen of the specification sheet 
which forms a part of the contract between the parties, a spe- 
cific and particular method of remedying original defects in 
the machinery is agreed upon. The language of that section 
of the contract is as follows: "We guarantee all machinery 
and equipment to be first-class in material and workmanship, 
and to work well for the purposes intended if properly used. 
I n  case of original defects in any machine or part of machine, 
we agree to make good the defect by supplying a new machine 
or new part.'' 

When the defendant then offered to deliver the machinery 
to the plaintiffs and demanded'of them the cash payment and 
the notes for the other installments, the plaintiffs, before using 
the machinery and making the payment, could have de- 
manded a refitting of the machinery by the furnishing (211) 
of new crusher rollers and a new separator to be in 
good order and capable of doing the work required of them, 
and if those pieces had been furnished of such character the 
defendant's liability would have been at an end. That was 
the contrhct between the parties. No breach of the contract 
by which damage in money was in contemplation of the par-- 
ties. Such an idea was excluded by the terms of the agree- 
ment. The plaintiffs' remedy was for new pieces of machin- 
ery. I f  the defendant had, upon demand for new pieces of 
machinery, refused to furnisli them, then of course the ordi- 
nary rule would apply, and the plaintiff would have been en- 
titled to collect such damages as reasonably flowed from a 
breach of the contract. 

This action then is not for a breach of the original contract, 
but is for damages growing out of an  alleged loss of profits 
through waste of material in the process of extracting oil and 
making meal, idle labor, extra fuel and mpney paid for re- 
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pairs on the machinery, while the plaintiffs were operating the 
machinery when they knew i t  was defective and not doing good 
work, and before the defendant had properly cured the defects. 
The plaintiffs' counsel rely upon the case of Kester v. Miller, 
supra, to support their demand. I n  that case there was an 
agreement between the venders and vendees that the vendees 
should keep the machinery and operate it while the venders 
were undertaking to put i t  in good order so that i t  would do 
its work well. The agreement seemed to be like the agree- 
ment in this case. That case was tried below by Judge 
Brown, a lawyer of great ability and a Judge of long experi- 
ence, and he held that the vendees, the plaintiffs, could not 
as a matter of law recover against the venders damages which 
they alleged they had ~ustained for unnecessary and extra fuel 
they were compelled to use while the venders were engaged in 

repairing the machinery, nor for idle labor which the 
(212) vendees were compelled to keep in their business. His 

Honor's view no doubt was that when the vendees, 
knowing what their remedy was when the machinery not corn- 
ing up to the guaranty was delivered, chose to make another 
agreement, they should have protected themselves by saying, 
as i t  were, to the venders, "if we agree to let you put this 
machinery in good condition, in the condition you have war- 
ranted it to be in the contract of sale, then you must make 
compensation for any losses that we may sustain by reason of 
having to use more fuel while you are at work than would be 
necessary to supply a perfect machine, and to reimburse us for 
the value of labor that we cannot discharge, but must keep 
around this machinery and which must be idle at times, in the 
very nature of things, while you are at your repairs." This 
Court thought differently and reversed the ruling of his Honor 
below. We thought there was an implied contract on the part 
of the venders to make repayment to the vendees for guch ex- 
penses as had to be incurred by the vendees in the operation 
of the machinery oyer and above what would have been neces- 
sary if the machinery had been in good condition, for the ma- 
chinery had to be operated in order that the venders might 
see its defects and then remedy them I n  other words, this 
Court f a s  of opinion that the conduct of the venders amounted 
to a request of the vendees that they would furnish extra fuel, 
and to keep his labor on the premises while the repairs were 
being made. I n  that case there was no demand for any dam- 
ages for injury to material used in operating the machinery or 
for loss of profits in the diminished output. We went 
as fay in Kester a. Miller as the Court ought to go, and 
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MCKEITHAN v. TELEGRAPH Co. 
-- 

we are of the opinion in the present case that his Honor was 
correct in holding, as a matter of law, that the plaintiffs could 
not recover damages for the loss sustained in oil and in cotton 
seed meal, resulting from the incomplete separation of the hull 
from the kernel of the cotton seed, as found by the jury 
in issues one and two as to damages. No such damages (213) 
could have been in  contemplation between the parties, 
and the law will not, upon the facts of this case, declare such 
damages to arise naturally from a breach of contract between 
the parties. . 

No error. 

WALKER, J., did not sit on the hearing of this appeal. 
DOUGLAS, J., concurs in result only. 

Cited: H f g .  Co. v. Machine Works, 144 N.  C., 69; Wood- 
ridge v. Brown, 149 N. C., 304. 

McKEITHAN v. TELEGRAPH CO. 

(Filed 1'8 October, 1904.) 

1. CONTRACTS-Evidence-Yaster and Bervamt. 
The evidence in this case shows a special contract between the 

employer and employee, whereby the former agreed to employ the 
lat ter  for four months. 

2. CONTRACTS-Burden of Proof-Master and Nervawt. 
,4n employer relying on an  employee's incompetency as  a justifi- 

cation for his discharge has the burden of proving the incompetency. 

3. COXTRACTS-Master and Kervawt. 
I n  a n  action for wages by a discharged employee for breach of the 

contract of employment, the employee being shown to be incompe- 
tent, i t  is immaterial whether this was the' reason for his discharge. 

ACTION by A. A. XcKeithan against the American Tele- 
phone and Telegraph Company, heard by Judge 8. B. Peebles 
and a jury, at  February Term, 1904, of CUMBERLAND. From 
a judgment for the plaintiff the defendant appealed. 

I .  A. Murchison and Robinson & Shaw, for the plaintiff. 
Y. A. Sinclair and R. H. Dye, for the defendant. . 
MOKTGOMERY, J. The plaintiff brought this action to re- 

cover of the defendant corporation $195, which he claimed 
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(214) was due to him for a breach of contract of em- 
ployment. The plaintiff alleged that his employment 

was for five months at  $50 per 'month and his board, and that . 
at the end of two months he was discharged without Cause. 
The defendant denied the material allegations of the complaint. 
The only issue submitted to the jury was, "Is the defendant 
indebted to the plaintiff, and if so, in what sum?" The defend- 
ant excepted to one of the instructions of his Honor, which 
was in these words: "If you believe the eyidence of either 
plaintiff or defendant, you will find a special contract between 
the parties; that contract was .to last five months and plaintiff 
was to be paid $50 per month and traveling expenses according 
to both parties." We think the instruction was a proper one. 

The plaintiff testified as follows : "I was to commence 
work for. defendant company as soon as called for after Jan- 

1, 1902, and I was to continue for five or six months at 
lea t, and was to  receive $50 per month and all expenses, in- 
cluding board and traveling expenses." 

T. E .  Qrafton, a witness for the defendant, who was the 
building inspector for the company and authorized to employ 
labor, upon the matter of the contract said: "I told plaintiff 
I did not care anything about testimonial; that if he would 
do my work it was all right; that it would not take me long to 
find out whether he could hold the job; that if he proved sat- 
isfactory we would need him until the line of that division 
was completed, which would take at least five months, but that 
if he could not do the work to my satisfaction then he would 
have to go, and that was all there was to it. He  was to get 
$50 per month and all expenses, of which he had to keep an 

b 

account." I n  that connection his Honor gave such an instruc- 
tion to the jury as enabled them to fully understand the reser- 
vation on the part of the defendant to discharge the plaintiff, 

should he turn out to be incompetent for his work. Not 
(215) that it was necessary for the defendant to have ex- 

plicitly reserved that right when he made the contract, 
for the law did that for him, but that the jury might under- 
stand the right of the defendant. 

His  Honor said: "Another feature about this contract 
about which there is a dispute is: 'Grafton said he was to 
have the privilege of discharging McXeithan if he did not suit 
him.' If you are satisfied by the greater weight of the evidence 
that was the bargain, then he had a right to discharge him 
whenever his services displeased him." The defendant made 
exception to that instruction, but why is not clear to us, be- 
cause it presented that aspect of the case in the very strongest 
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light for the defendant, that is, in view of the contract as 
found by the jury under the instructions of the Court. 

There is an error, however, in  one of the instructions of his 
Honor which necessitates a new trial in  this case. The de- 
fendant requested the Court to instruct the jury "that an em- 
ployee hired to do certain work for a specified time upon con- 
dition that he is competent and fit for the work, if upon trial 
he proves incompetent and careless and unfit for the duties 
of the position, the master can discharge him before the ex- 
piration of the time of hiring, and no legal obligation rests on 
the employer to pay for the unexpired time of hiring." His 
Honor gave the instruction, but modified it by adding "that 
the burden of showing what the employment was rests upon 
the party that employs him, that is, upon the defendant 'in this 
case, and unless he satisfies you by the greater weight of evi- 
dence that McKeithan was incompetent, and further that that 
is why he discharged him; for if you find that the plaintiff 
was incompetent for this work by preponderance of\ evidence, 
and that the plaintiff was discharged on this account, the 
plaintiff is not entitled to recover." His Honor was right so 
fa r  as he instructed the jury athat the burden of show- 
ing incompetency of the plaintiff rested on the defend- (216) 
ant. The language of his Honor was explicit in that 
matter, and that is what he clearly meant when he said "the 
burden of showing what the employment was rests upon the 
party who employs him." 

I n  Deitrick v. R. R., 127 N. C., 25, this Court said: 
('From such authority as we have, and upon common reason- 
ing, we are of opinion that the burden of showing cause for 
the discharge was upon the defendant. I f  the plaintiff was 
able to show his alleged contract and that he was discharged 
during the term, he showed prima facie a breach of the con- 
tract and was entitled to damages unless the defendant could 
justify the breach by showing legal cause for the discharge." 
But the latter part of the instruction, that is, that the de- 
fendant had to show that the plaintiff's incompetency was the 
cause or reason for the plaintiff's discharge, was erroneous. 
I n  a case like this one, the motive which prompted the defend- 
ant to discharge the plaintiff is wholly immaterial. The only 
question about it is whether there' was a sufficient ground for 
the discharge. 20 Am. & Eng. Ency., 32; Spotswood v. Bar- 
row, 5 Exch., 110; Kane v. Moore, 167 Pa., 275; Horse Shoe 
Co. v. Eynon, 95 Va., 151. I n  the same volume of the Ency- 
clopedia, and at  the same page, the author writes: "It is not 
necessary that the reasons for discharging the servant be 
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stated at  the time of the discharge; any adequate cause for 
dismissal, existing and known to the employer at the time, 
excuses and justifies the discharge, whether assigned or not, and 
although a different cause was assigned. I t  is also equally 
well settled at the present time that if a good cause of dismissal 
really existed, i t  is immaterial that at  the time of the dis- 
missal the master did not know of its existence, and acted upon 

some other causes which may have been insufficient." 
(217) And numerous authorities are there cited in support of 

each proposition. 
The defendant was entitled to the instruction without modi- 

fication. For that error there must be a 
New trial. 

Cited: Eubanks v. Akspaugh, 139 N. C., 522. 

FISHER v. INSURASCE CO. 

(Filed 18 October, 1904.) 

1. CORPORATIONS-Process-Summons. 
The summons in an  action against a corporation need not state 

facts showing the defendant to be a corporation. 

2. PARTIES-Pleading-Process-The Code, secs. 239 (subsec. i?), 341, 
24R-Dismissal. 

The failure of a summons to show legal capacity of one of the 
parties is not cause for dismissal of the action. 

An insurance company is not entitled to raise the question of its 
want of corporate capacity as against a person with whom i t  has 
dealt as  a corporation. 

Corporations not having any property in the State and having no 
agent upon whom to serve process, i t  may be served upon the clerk 
of the Corporation Commission. 

5. CORPORATIONS-Process-Service of-Coastitutiow,al Law-Com- 
merce-Interstate-Laws 1901, ch. 5.  

Laws 1901, ch. 5, relative to the service of process on foreign 
corporations, is  constitutional. 

6. CORPORATIOSS - Insurance - Process - Service of -Laws 1899, 
oh. 54. 

Laws 1901, ch. 5, relative to service of process on foreign corpora- 
tions, is cumulative to Laws 1899, ch. 54; so tha t  service bn a 
foreign insurance company is valid under either statute. 
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Where a summons is served on the clerk of the Corporation Com- 
mission, i t  will be presumed that  the facts necessary t o  authorize 
such service existed. 

8. CORPORATIONS-Process-8ervice of. 
The ac t  authorizing the service of process on the clerk of the 

Corporation Commission applies so long as  the foreign corporation 
is  indebted to any citizen of the State. 

ACTIOK by Miriam Fisher against the Traders MutuBl 
Life Insurance Company, heard by Judge R. B. Peebles, ( 2 1 8 )  
at Spring Term, 1904, of BRUNSWICK. 

This action was brought to recover the amount of an insur- 
ance policy. The summons was served on the Secretary of 
the Corporation Commission, under the provisions of Laws 
1901, chap. 5. Defendant's counsel entered a special appear- , 

ance and moved to dismiss the action for defective service of 
the summons, assigning the following reasons: 1. It does not 
appear on the face of the summons whether the defendant is a 
corporation or a joint stock company. 2. Defendant inttw 
duced a certificate fronz the "Insurance Department," showing 
that i t  had never been licensed to do bGsiness in  this State. 
3. That it did not appear that the defendant "had property 
and was doing business in this State," so as to bring the case 
within Laws 1901, chap. 5. 4. That Laws 1901, chap. 5, is 
invalid. 

At Fall Term, 1903, Judge Bryan heard and overruled the 
motion and allowed plaintifl to file her complaint, which she 
did. The record of the proceedings before him were lost, and 

i t  was agreed before Judge Peebles that the foregoing should 
be taken as the record in lieu thereof. At Spring Term, 1904, 
the defendant moved again to dismiss the action and Judge 
Peebles, who heard the motion, found only one fact, namely, 
that the summons had been served by reading it to the 
Secretary of the Corporation Commission and leaving (219) 
a copy with him. Upon that finding and the record, . 
which the parties agreed should be considered in  place of the 
lost one, Judge Peebles overruled the motion, and allowed de- 
fendants to plead over, to which they excepted, as they had 
done before Judge Bryan. Defendants refused to answer the 
complaint or to demur thereto, and to the judgment by default 
final which was entered, excepted and appealed. 

E. K.  Bryan and Crpnrner & Davis, for the plaintiff. 
Russell & Gore, for the defendant. 
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WALKER, J., after stating the case. The first objection is 
met fully by Stanly  v. R. k, 89 K. C., 331, in which i t  is held 
that a corporation may be designated by its corporate name in 
all suits brought by or against it. I n  Insurance Co. v. Osgood, 
1 Duer (N. Y.), 707, cited with approval by this Court in 
Stanly  v. R. R., supra, it was said, in answer to the objection 
that the plaintiffts corporate character was not alleged: "It 
does not appear on the face of the complaint that the plaintiff 
is not a corporation. I t  does not, therefore, appear that the 

has not legal capacity to sue. Unless that appears a 
demurrer cannot be sustained based on that objection." This 
accords with the express provision of our law. Clark's Code 
(3 Ed.), see. 239 (2),  and secs. 241 and 242. See also, Ram- 
say v. R. R., 91 N. C., 418; R. R. v. Lumber Co., 114 N. C., 
690; S.  v. Grant, 104 N. C., 908. Justice Maule, in Wolfe  v. 

. Steamship Co., 62 E. C. I,., 103, referring to an objection that 
the defendant had been described only by its corporate name, 
said: "There is no positive rule that I am aware of which 
requires such a mode of description as the defendant's counsel 
insists upon in this case, nor is the description which is given . 

at all out' of* the usual form. I t  impliedly amounts to 
(220) an allegation that the defendant is a corporate body." 

A motion to dismiss is like a demurrer and, in either 
case, all facts alleged, as well as those to be reasonably in- 
ferred, are to be taken as admitted. I t  may be added that a 
motion to dismiss for the reason stated will not be sustained, 
when based upon the summons merely, before the complaint is 
filed. The objection to the want of capacity to sue should be 
taken by demurrer to the complaint, or if the defect does not 
appear therein, then by answer, as i t  is one of the offices of 
the complaint to allege the facts showing the capacity of a 
party to sue or be sued. 

Besides all this, the defendant has dealt with the plaintiff 
in its character as a corporation, and has shown that as an in- 
surance company i t  did not take out license as required by 
law to do, and it does not lie in its mouth a t  this time to ques- 
tion its corporate capacity, as said by Justice Merrimon for 
the Court in R y a n  v..Martin, 91 N .  C., 468: "It is not to be 
presumed that a party will contract and deal with a nonentity. 
I t  will be presumed to the contrary, as to him, that he did not." 
Jones v. Poundry Go., 14 Ind., 90. 

The second objection cannot be sustained. I t  can make no 
difference in  this case whether the defendant was licensed to 
do business in this State or not, as t ly  plaintiff did not have 
the summons served on the "Insurance Commissioner," but on 
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the Secretary of the Corporation Commission. The failure 
therefore to comply with the law in that respect did not ex- 
empt i t  from service of process under Laws 1901, chap. 5, if 
that act is applicable to this case. 

The defendant challenges the validity of the act, and we will 
consider that question before determining whether it is one of 
the corporations described therein and therefore subject to the 
service of process in accordance with its provisions. 

I t  is thoroughly well settled that the right of a foreign cor- 
poration to engage in business within a State other than 
that of its creation depends solely upon the will of such (221) 
other State, and this right may be granted or withheld 
by the State at  its discretion, or it may be granted on any con- 
dition the State may see fit to impose, unless there is an inter- 
ference with interstate commerce, or some other federal princi- 
ple is violated; but the business of insurance is not commerce, 
in any proper sense, within the meaning of the Constitution 
of the United States. Hooper v. California, 155 U.  S., 648. 
Acts of State  Legislature similar to the one under considera- 
tion have frequently been called in  question and as often de- 
cided to be a valid exercise of a power residing in  the States 
to exclude foreign corporations altogether from their borders, 
or to admit them upon such terms and conditions as the States 
may deem proper for the protection of their own interests and 
those of their citizens. The subject has recently been so ex- 
haustively and ably treated in the Court of last resort, having 
jurisdiction to finally settle such questions, that we can best 
dispose of this point by a bare reference to them without fur- 
ther comment or discussion. Ins. Co. v. Spratley, 172 U. S., 
602; Ins. CO. v. Phelps, 190 U. S., 147. The statutes of Ten- 
nessee and Kentucky, which were considered in those cases and 
held to be valid, are substantially identical in their main fea- 
tures with the Act of 1901. The cases of Pennoyer v. NefS, 
95 U.  S., 714, and Wilson v. Seligmaiz, 144 W. S., 41, are not 
a t  all in point. They depended for their decision upon a 
principle wholly different from that which governed in the 
cases we have cited. I n  Ins. Co. v. Spratley, supra, the Court 
said: "It was held in Pennoyer z3. Xeff, 95 U.  S., 714, that a 
service by publication in an action in personam against an 
individual, where the defendant was a non-resident and had 
no property within the State, and the suit was brought sim- 
ply to determine his personal rights and obligations, was in- 
effectual for that purpose. The case has no bearing 
upon the question here presented." And in Pennoyer v. (222) 
Neff it was expressly held that a State could require not 
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only a foreign corporation, that is, one chartered by another 
State, but a nor)-resident individual, making contracts within 
its limits, to appoint a resident agent to receive service of pro- 
cess. The Court in that caso merely decided that a statute 
of a State and judicial process issuing from its courts cannot 
operate beyond the limits of the State, and that a non-resident 
cannot be brought within the jurisdiction of a State Court by 
process not personally served upon him in  the State, nor by 
publication rror substituted service, so as to establish his per- 
sonal liability, but that the Court can only proceed against 
him by seizing any property he may have i n  the State and 
subjecting it to the pagrnent of his debt in  an action brought 
to recover the debt, and the judgment of the Court in such a 
case is valid only to the extent necessary to control the dispo- 
sition of the property. Whcn the entire object of the action 
is to determine the personal rights and obligations of the de- 
fendant, that is, when the suit is merely in personam, con- 
structive service upon the non-residenli, in  the form of publi- 
cation of the original process, is unavailing and ineEectual 
for any purpose. But this is far from holding that a State may 
not provide for service according to the ruelhod provided in 
the Act of 1901, for the Court in the cax  just citcd fully rec- 
ognizes the power of the State so to do, and Mr. Justice Field, 
who delivered the opinion, in referring to that question, says: 
"Ncither do we mean to assert that a State may riot require a 
non-resident entering into a partnership or association within 
its limits, or making contracts enforcible there, to appoint an 
agent or representative in the Statc to receive service of pro- 
cess and notice in legal proceedings instituted with respect to 
such partnership, association or contracts, or to designate a 
place where such service may be n~ztdr and notice given, and 

provide, upon their failure, to make such appointrnerit 
(223) or to designate such place that service may be made 

upon a public officer designated for that purposq or in 
some other prescribed way, and that jud,gment rendered upon 
such service may not be binding upon the non-residents, both 
within and without the State." The two cases then stand 
upon a very different footing, and the principle which sepa- 
rates and distin,pishes them has long been recognized and en- 
forced. Ins. Co. v.  French, 18 How., 404;  Tns. Co. v. New 
Yo&, 119 U. S., 110 ; Paul v. Virginia, 18 Wall., 168 ; Ducat 
v. Chicago, 10 Wall., 410. A foreign corporatiorr, as will be 
seen from the authorities, can exercise the right to do business 
in a State only by comity or as an act of grace on the part of 
that State, and the condition upon which the favor is extended 
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goes with it, and cahnot be separated from it, so that if the 
privilege is enjoyed the condition must be performed. "The 
insurance business, for example, cannot be carried on in a State 
by a foreign corporation without complying with all the condi- 
tions imposed by the Legislature of that State," and the law 
is the same as to all corporations whose business does not be- 
long to the regulating power of Congress. Crutcher v. Ken- 
tucky, 141 U. s., 47. 

Having concluded that the Act of 1901 is valid, the only re- 
maining question is whether the defendant is one of the class 
of corporations upon whom process can be served as therein 
provided. The original bill introduced in the House of Rep- 
resentatives, and which wqs afterwards enacted into law as 
chap. 5, Laws 1901, did not require that the corporation should 
have property in the State, as is now r'equired by the first sec- 
tion of this act-the words ((having property and" having been 
inserted by way of amendment to the bill in  the Senate. 
Senate Journal 1901, p. 941. Why these words were inserted 
we do not know, as the liabilities of non-resident corporations 
having property in the State could be enforced by at- 
tachment. But we do not think the operation of the act (224) 
is or should be restricted to corporations having prop- 
erty in the State, as the words of sections 2 and 3 are broad 
enough to include any and all corporations doing business in 
the State, and it was the evident purpose of the Legislature 
that the act should be so construed. Section 1 and sections 2 
and 3 provide for totally different cases, and this being a 
remedial statute should be construed liberally so as at least 
not to defeat the intention of the lawmakers. We are also 
of the opinion that chap. 5, Laws 1901, is cumulative to chap. 
54, sec. 62, Laws 1899, so far as insurance companies are con- 
cerned, and that a plaintiff may have process served upon a 
defendant, who.is an insurance company, in either of the ways 
allowed by those statutes. 

I n  discussing the questions involved we have not found it 
necessary, in support of the ruling of the Court below, to refer 
to the absence of the findings of fact upon which that ruling 
was based. I t  was incumbent on the defendant to have the 
facts stated in the record, if i t  wished to avail itself of any 
defect in the evidence or of the non-existence of any fact, and 
we are required to presume, when there is no such statement, 
that the Court found from evidence such facts as warranted 
its ruling. An appellate court never presumes error, and can- 
not adjudge that there was error unless i t  is plainly shown by 
the appellant. Carter v. Rountree, 109 N.  C., 29;  Smith v. 
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Whitten, 117 N .  C., 387. Section 1 of ihe Act of 1901 re- 
quires every corporation having property and doing business 
i n  this State to have an officer or agent in the State upon 
whom process can be served, and section 2 refers to those cor- 
porations not mentioned in the first section, and provides that 
when there is no officer or agent in the State the corporation 
shall appoint a person to receive service of the process, and, 

upon its failure so to do, service may be made on the 
(225) Secretary of the Corporation Commission. This sec- 

tion applies to foreign corporations doing business in 
this State, or who have done business herein and incurred lia- 
bilities which.remain unsatisfied. Under the rule we have just 
stated, we must presume that the defendant had no property 
and no agent in the State and had designated no person to re- 
ceive service of process, 'and that the other facts existed which 
were necessary to make the service valid, for thiS Court will 
presume that a ruling is correct until the contrary is shown 
by the party who alleges error. 

The fact that the defendant had ceased to do business in 
this State, if such is a fact, cannot affect our conclusion. If 
i t  had taken out a license to do business in the State, i t  could 
neither revoke it, nor could it withdraw from the State to 
the plaintiff's prejudice. The statute will not cease to operate 
as to it until its debts due to citizens of this State are paid. 
Biggs v. Ins. Co., 128 N .  C., 5;  Moore v. Ins. Co., 129 K. C., 
31; Ins. Co. v. Scott, ante, 157; Ins. Co. v. Spratky, supra; 
Ins. Co. v. Phelps, supra. There is no error that we can 
discover in the refusal to dismiss the action, or in the rulings 
of the Court. 

No error. 

Cited: Goodwin v. Claytor, 137 N. C., 230; Falkner v. 
Pilcher, Ib., 452; Xcott v. Life Asso., Ib., 519; .Parker v. Ins. 
Co., 143 K. C., 342. 
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WAYNESVILLE v. SATTERTHWAIT. 

(Filed 18 October, 1904.) 

1. STATUTES-Counties-biunicipal Oorporatiolzs-Highways-Streets 
Laws 1903, ch. 875-Laws (Private) 1885, oh, 1R7. 

Laws 1903, ch. 375, does not repeal Laws (Private) ) 1885, ch. 
127, sec. 16, or confer any power on the county commissioners to 
change or control the streets of the town of Waynesville. 

2. STATUTES-Words and Phrases-Definitions. 
The word "at," when used to designate a place, may and often 

. must mean "near to." 

CLARK, C. J., and MONTGOMERY, J., dissenting. 

ACTION by the town of Waynesville and others against S. C. 
Satterthwait and others, heard by Judge G. S. Ferguson, at 
chambers, in Waynesville, N. C., 2 August, 1904. 

Appeal by plaintiffs from an order of Ferguson, J., dis- 
solving a restraining order and refusing an injunction to the 
hearing. The plaintiff, the town of Waynesville, is situated 
in  Waynesville township, Haywood County. The courthouse 
is located in said town. By the provisions of sec. 16, chap. 
127, Private Laws 1885, being the amended charter of said 
town, the board of aldermen are empowered to lay off, widen 
and straighten new streets in the town when in their opinion 
the same shall be required for the best interest of the town, 
to make sidewalks, etc. The general powers conferred upon 
town officers by chap. 62 of The Code are given to said alder- 
men. The plaintiffs, other than the town of Waynesville, are 
taxpayers, freeholders and residents of the town. By the pro- 
visions of chap. 375, Laws 1903, the commissioners of Haywood 
County are authorized, when the proposition so to do has been 
approved by the qualified voters of Waynesville township, to 
issue and sell bonds of said township to the amount of $50,000 
"for the purpose of macadamizing, grading and improv- 
ing the public roads of said township." By sec. 10 of (227) 
said act the defendants are appointed a board to be 
known as "Road Commissioners of Waynesville township," who, 
by see. 12, are given "absolute control and management of the 
public roads of said township and of such as shall be macad- 
amized, graded and improved under the provisions of this act " 
The defendants are empowered to expend the funds arising 
from the sale of the bonds so issued for the purpose of "ma- 
cadamizing, grading and improving the public roads of said 
township, and to that end they may make contracts." * * * 
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Section 1 5  provides that "It shall be the duty of said road coni- 
missioners to begin improvements at the courthouse on the four 
main roads in said township, to-wit: Pigeon fiver, Jonathan 
creek road, Clyde road and Balsam Gap road." The defen2- 
ants are authorized to enter upon lands near to or adjoining 
roads improved * * " for the purpose of getting gravel, 
timber. * * * They are also authorized to condemn land 
as provided by the general road law of Haywood County. 

An election was held pursuant to the provisions of the acr; 
and the proposition to issue bonds approved. The bonds we1.e 
issued and sold, and the defendants have in  hand a large sum 
of money for the purpose of executing the provisions of the 
statute. They made a contract with the defendant, D. L. 
Boyd, and employed a civil engineer to lay off and fix the 
grade of the roads. 

The plaintiffs allege that the defendants have surveyed and 
located a road or street in the town of Wapesville about one- 
half mile in length, beginning at  a point near the residence 
of Howell, on Main street, running thence across certain lotr, 
" * * to the great damage of the owners of such lots; that 
the contemplated road is intended to change and does change 

the location of a portion of Main street in the town. 
(228) which change is about to be made by the defendants 

without the consent and over the protest of the board of 
aldermen of the town, as well as over the protest of the other 
plaintiffs and other citizens and taxpayers, and without au- 
thority of law. They ask that the defendants be enjoined 
from constrdcting said road as now located, and from making 
any substantial change of any portion of Main street in the 
town. 

The defendants admit that they have changed the location 
of the road leading from the courthouse to the town of Clyde, 
within the corporate limits of the town of Waynesville, and 
that the change of location commences a t  the intersection of 
the two streets at the Presbyterian church. The defendants 
refer to a map prepared by the civil engineer employed by 
them. They say that the proposed road is to be twenty-two 
feet wide, of which ten feet is to be niacadamized, and if a 
greater width is desired the same will be left to the aldermen 
of the town to be made. They say that the proposed change is 
to be made with as little daniage as possible to property hold- 
ers, a t  the same time having due regard to the interest of the 
public. They say further that the location of the new road 
will not change the present location, unless the board of alder- 
men shall see fit to discontinue the use of said street on account 
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of the location of the new road. They admit that they have 
decided to grade, improve and macadamize the new road and 
not the old one. They deny that the work is being done 
against the protest of the board of aldermen, "and while the 
defendants do not recognize the authority of the board of alder- 
men to dictate to them the location of said road, they have 
sought the board of aldermen and endeavored to secure their 
co-operation in  the location of said road." The board of alder- 
men declined to come to any agreemeat, and finally, through 
their attorney, notified the attorney of the defendants "that 
they had no authority over the matter and would assume 
no responsibility in the location or change of location (229) 
of said road." The defendants say that they are vested 
with the power to make the change in the location of the road, 
or at  least to establish a new road for the purpose of improv- 
ing and macadamizing the same, as road comnlissioners afore- 
said, under the provisions of the Act of 1903. They admit 
that the property of the plaintiff taxpayers will not be so val- 
uable as it would be if the defendants should grade, improve 
and macadamize the old road, nnd they express regret that the 
grade of the old mad is such as to make the change necessary. 
They proceed to sei forth the conditions, grade, etc., which in 
their opinion make it necessary to change the location. They 
set forth many other fclcts in justific~tioil ol the proposed 
change. Judge Noore granted a restraining order, and upon 
the hearing before Judge Fergusofi the order was vacated and 
an injunction to the hearing refused. The plaintiffs excepted 
and appealed. 

W .  B. & H.  R. Ferguson and W .  L. Xorwood, for the plain- 
tiff s. 

George H. Smathers, for the defendants. 

CONNOK; J. His Honor, Judge Ferguson, in  the judgment 
rendered by him finds that by the charter of the town of 
Waynesville the board of aldermen are "entrusted with the right 
and power of altering and improving the streets of said town 
and of laying out and establishing new streets. " * " And 
the exercise of this power is solely in the board of aldermen, 
and the town solely liable for damages resulting from its ex- 
ercise, except as the same shall be modified by the act of the 
Legislature, Laws 1903, ch. 375." He says: "I am of the 
opinion that the Legislature had the power to grant to the de- 
fendants, the road commissioners of Waynesville township, the 
right and power to enter the corporate limits of the 
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(230) town and make the improvements specified in said act." 
I n  the view which we take of the case, it is not neces- 

sary to express an opinion upon the power of the Legislature 
to confer upon a board of commissioners, or other agency, 
composed of persons not required to be residents of the town, . 
the power to enter its corporate limits and re-locate streets or 
open public roads therein. This is a delicate question, and we 
should be slow to find, unless clearly expressed, an intention on 
the part of the Legislature to confer such power. While this 
Court has recognized and enforced the power of town commis- 
sioners to control, widen and straighten streets as in their 
judgment the public good and convenience may require, it has 
also recognized the limitations upon such power when the 
vested rights of the citizen and property owner were affected. 
Hughes  v. Clark,  134 N. C., 467. Next to the public health 
there are few, if any, matters of municipal control which affect 
more seriously the welfare of cities and towns, or when inter- 
fered with, create more friction than the streets and sidewalks. 
Any divided control or authority in regard to them must nec- 
essarily result in conflict and confusion. The courts will al- 
ways endeavor to ascertain the intention of the Legislature by 
a careful examination of the statute and its several parts, tak- 
ing into consideration the purpose and scope of the legislation, 
the present status of the subject matter, and the rights and 
interests affected. They will also endeavor to so construe the 
act that no conflict with existing statutes occur further than 
is expressly or by necessary implication made necessary. The 
courts will never bring into question the power of the Legisla- 
ture until they find no other reasonable way of deciding the 
question presented. .,Wardre v. Felton, 6 1  S. C., 279. 

The question presented by this record to be first considered 
is whether the Legislature has by the Act of 1903 con- 

(231) ferred upon the defendant commissioners the "absolute 
control" of any of the streets in  the town of Waynes- 

ville. If such is the effect of the statute, it must, in  respect 
to such streets, repeal by implication section 16 of the chart&. 
Certainly the board of aldermen and the defendant commis- 
sioners cannot at the same time have and exercise "absolute 
control" of the same street. I t  is manifest that there is no ex- 
press repeal of the charter or any of its provisions. The Act 

I of 1903 makes no reference to the charter or to the town or its 
officers. If repealed, i t  must be by implication. While it is 
well settled that the Court will construe later acts to repeal 
former ones by implication in well-defined cases, it is equally 
true that the law does not favor the implied repeal of statutes. , 

168 



0 
N. C.] FALL TERM, 1904. 

LQash. J.. in 8. v. Woodside. 31 N. C.. 497. s a w :  "The law , > , " 
does not favor these implied revocations, nor is it to be allowed 
unless the repugnancy be plain, and where in the latter act 
there is no clause of non obstante i t  shall, if possible, have such 
construction that i t  shall not operate a repeal." Endlich on 
Int.  Stats.. sec. 280: Sutherland on Const. Stats., secs. 126, 
127.  here is a further rule stated by Judge   ill on: "It is 
a principle of extensive operation that affirmative statutes of 
a general nature do not repeal by implication charters and 
special acts passed for the benefit of particular municipalities." 
Dillon Mun. C o r ~ . ,  143. I n  Comrs. v. R. R., 81 Va., 355, it is 
said: "The priiciples applicable to the repeal of statutes by 
implication are few and simple. The general rule laid down 
in  Gregory's case, 6 Coke, lab, and so far as known universally - 
accepted as correct, is that a 'later statute in the affirmative 
shall not take away a former act and eo potius if the former 
be particular and the latter general.' " And it is said that rule 
is enforced more rigidly when the attempt is made by a later 
general law to repeal the provisions of a prior special 
charter than in any other cases. Brown, v. Comrs., 21 (232) 
Pa., 43. 

Guided by these well-settlgd principles, we proceed to inquire 
whether an act which by its title and terms prescribes a scheme 
for improving the public roads of a township, should be con- ' 
strued to apply to the public streets of an incorporated town, 
and by implication take the power from the constituted au- 
thorities of one and confer it upon the former. I t  is also a 
well-settled rule of statutory construction that "the courts ap- 
proach the interpretation of a statute with the presumption 
that words and phrases therein are used in  their familiar and 
popular sense and without any forced, subtle: or technical con- 
struction to limit or extend their meaning." 26 Am. & Eng., 
Ency., 635. 

There is a marked distinction, both in common use and ill 
statutory enactment, between a public road and a public street. 
We have at  every session of the General Assembly acts provid- 
ing for the improvement of the public roads, while invariably 
the charters of towns and cities confer the power upon com- 
missioners or aldermen to open and control streets. Judge 
Elliott says that "Rural highways may, we think, be appro- 
priately and conveniently denominated roads, and the public 
ways of a town or city may be properly and conveniently called 
streets." Elliott on Streets, sec. 7. "A street is a road or pub- 
lic way in  a city, town or village." He  says that while all 
streets are highways, all highways are not streets; that the 
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rights of the public are much greater in streets than in roads 
in the rural districts, and the methods of regulating their use, 
improvement and repair are materially different. This Court, 
in Osborn v. Cornrs., 82 N. C., 400, has clearly recognized the 
distinction between public roads and streets. The General 
Assembly passed an act providing a system. for working the 
pubIic roads of Mecklenburg and other counties. The commis- 

sioners were empowered to divide the county into road 
(283) districts. The commissioners of Mecklenburg under 

this power laid off as one district the city of Charlotte, 
and undertook to take control of the streets, declaring them to 
be public roads. Upon an application to enjoin them this Court 
said: "In our opinion incorporated cities and towns whose 
charters make provision for the repair of streets are not in- 
cluded, nor intended to be included, in an act to regulate roads 
and highways, and they are still left in possession of their 
chartered rights and privileges in this regard.'' The lea~ned 
Chief Justice notes the language of the city charter and pro- 
ceeds to say: "The conflict between them is avoided by a con- 
struction of the act which confines its operation to parts of the 
county in  which. roads, as distinguished from streets, are to be 
found." The defendant commissioners were enjoined from in- 
terfering with the streets. The same construction was given 
a similar statute by the Court in Illinois. I n  Ottawa v. 
Walker, 21 Ill., 605, 71 Am. Dec., 121, speaking of the power 
to control the streets vested in the town authorities, i t  is said: 
"The power in its very nature would seem to be inconsistent 
with its joint or concurrent exercise by the two bodies, and even 
if the city charter was not subsequent in date, unless i t  plainly 
appeared from the language einployed that it was intended to 
be joint or concurrent, it would be held that the power was 
exclusive in the commissioners beyond the city limits, and ex- 
clusive in the common council within their jurisdictional lim- 
its, and neither have any power to perform any acts in refer- 
ence to this subject beyond their respective limits. * * " 
The exercise of such a power bgi each of these bodies would 
necessarily lead to endless strife and confusion which the Leg- 
islature never could have intended to produce by those provi- 
sions." People v. R. R., 118 Ill., 520. I n  8. v. Jones, 18 
Texas, 874, it is said: "Both cannot exercise it at the same 

time without producing a conflict which would be irre- 
(234) concilable, and which might be extremely detrimental to 

the interests of the town." S. v.  Frazier, 98 Mo., 426. 
I n  Cross v. Mayor, 18 N. J .  Eq., 305, the Chancellor says: 
('But it has never seemed to me a matter susceptible of doubt 
. . 170 
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that in case a city charter contains a special provision putting 
the streets in charge of the officers of the corporation, such 
provision excludes the common scheme for constructing and 
keeping up highways in the townships and all its concomitant 
renulations. I n  conformitv with the well-known rule of law. " 
the general legislation on the subject gives way to the special 
legislation on the same subject." The question has been ex- 
pressly passed upon in X. v. Nayor ,  33 3. J. Law, 57. Re- 
ferring to the argument made by the prosecution the Court 
says: "The argument is entitled to much force as applicable 
to incorporated places, when the charter is silent on the subject 
of the power of municipal authorities to regulate the streets. 
But when the charter of a city or town expressly vests the 
regulation and control of the streets and highways in. the cor- 
poration the argument is entitled to no weight. The question 
is not whether the Legislature may legislate within the h i t s  
of a municipal corporation, but whether general law? shall 
have controlling effect when the Legislature has expressly dele- 
gated to the corporation special authority to legislate on the ' subject by the adoption of municipal ordinances." 

I n  the light of these authorities and the reason of the thing, 
we conclude that the Act of 1903 should not be so construed 
as to repeal section 16 of the charter or to confer any power 
on the defendant commissioners to change, alter or otherwise 
control any of the streets i n  the town of Waynesville. 

I t  is urged that section 18, chapter 375, Laws 1903, ex- 
pressly provides that the defendant board shall "begin im- , 

provements at the courthouse on the four main roads in 
said township," and that the language confers express (235) 
power to take absolute control of the roads. I t  is said 
that this language is incapable of any other meaning or con- 
struction than that contended for by the defendants. The map 
which has been filed as a part of the record shows that the 
courthouse is located on Main street, and that the highways 
within the corporate limits are streets, laid off and designated 
by name; that no such roads as those named in the act con- 
verge at  the courthouse. I t  i s  true that the roads named come 
into the streets at the boundary of the town, and, by following 
the streets they make into Main street, reach the courthouse. 
I t  would be impossible to begin the work on the four roads 
named, ('at the courthouse." The language of the statute may 
be sustained and given effect by beginning work on the roads 
at the boundary of the corporation leading to the courthouse, 
and in this way repugnancy and conflict avoided. The ar- 
gument that the language is to be given a literal construction 
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proves too much, because if they cannot begin at the court- 
house it would $how a want of power to work the roads named 
at all, which would destroy the evident purpose of the Act of 
1903. The word "at," when used to designate a place, may, 
and often must mean, "near to." I t  is less definite than "in" 
or "on"; a t  the house may be in or near the house. Web. Inter. 
Dic., 9 6 ;  Cent. Dic., Vol. I. 

Read in the light of the existing conditions and the context 
and giving effect to the act withobt conflicting with the charter, 
a reasonable construction of the language would empower the 
defendants to begin work on the roads named at the point 
where they reached the town boundary and where they merge 
into the street. I n  this way the apparent repugnancy of the 
charter and the act of 1903 is reconciled. I t  is by no means 

clear from the language of the act of 1903 that the de- 
(236) fendants are empowered to change the location of the 

road, and certainly not to change the location of a 
street; but we do not wish to decide any more than is fairly 
presented by the record. 

The injunction prayed for and granted by Judge Moore is ' 
that the defendants be "restrained from constructing the said 
road as now surveyed and from making any substantial change 
in  Main street in said town of Waynesville." We decide noth- 
ing more than that the plaintiff, the town of Waynesville, by 
its aldermen having control of its streets is entitled to this 
relief. 

We do not undertake to say or suggest that the proposed 
change is not advisable or that it is an abuse of power. We 
simply decide that under the statute no such power is given to 
the defendants. 

I t  is said that the bonds issued were voted by the people of 
the' township, including the citizens of the town, who pay a 
large part of the tax, and that the town shduld receive some of 
the benefits therefrom. We appreciate the force of this view. 
Whether this can be secured by cooperation by the board of 
aldermen and the defendant commissioners is not before us, nor 
do we intimate any opinion thereon. 

We are of the opinion that the restraining order granted by 
Judge Moore should have been continued and the injunction 
granted as prayed for. 

To the suggestion that the town of Waynesville is not one of 
the real plaintiffs, and that the question discussed and cited is 
not presented, i t  is sufficient to say that we are compelled to de- 
cide this, as we do all other cases which come before us, upon 
the record. The case was argued before us by counsel repre- 
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sening the plaintif8, and many of the authorities cited in this 
opinion were cited and relied upon in his brief. His contention 
was, as we have decided, that the Act of 1903 did not by im- 
plication repeal the town charter and that the aldermen had 
absolute control of the streets of Waynesville. The map 
of the town shows that the highways therein are streets, (237)  
laid off and named. I t  may be that all parties will find 
it conducive to the best interest of the township and the town 
to co-operate in carrying out the purpose of the Act of 1903. 
This is not for us to determine or direct. 

Let this be certified. 
Error. 

DOUGLAS, J., concurring. I cancur in the opinion of the 
Court as written by Justice CONNOR, on the ground that i t  does 
not appear to me that the Legislature intended to create a 
divided sovereignty, or imperium i n  imperio, within the town 
of Waynesville. My opinion is based entirely upon the inteu- 
tion of the Legislature, and not upon its power. A different 
interpretation might raise serious constitutional questions. The 
power of the Legislature to grant charters to cities and towns, 
2nd to modify or repeal them at its pleasure, within constitu- 
lional limitations, is not questioned; but to what extent it can 
direcly interfere in their management and control, is another 
and more doubtful question. While concurring in the opinion 
of the Court, not only in what it says but also in its wisely re- 
fraining from discussing questions whose determination is not 
necessary to the decision of this cae, I am nevertheless im- 
pressed with the suggestive nature of the opinion of the Chief 
Justice. Speaking solely for myself in a concurring opinion, I 
may go further aad express my personal views. I t  seems to me 
that the town of Waynesville is a ,proper party to this case, and 
is actually and in good faith asserting its right to the location 
and improvement of its streets. But if it were a mere nominal 
party, what difference would i t  make? If  the road commis- 
sioners of Waynesville township have no power to open new 
streets within the limits of the town, I see no reason why 
they cannot be enjoined by any one who would be in- (238)  
jured thereby. Here the private right of the citizen 
would apparently end. I see no ground on which either he or 
the town itself would be entitled to a mandamus to compel the 
township commissioners to macadamize any of the existing 
streets; certainly not under the facts shown in this case. The 
Legislature evidently intended a part of the fund to be spent 
within the corporate limits, and probably expected that it could 
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and would be done by the concurrenet and harmonious action of 
both boards. The unexpected dispute destroyed only in part 
the effective operation of the act, which otherwise remaip  in 
full force and effect. There is no reason why the township 
board should not proceed to improve the roads outside the 
town limits, reserving perhaps sufficient funds for the improve- 
ment of the road within the town when its location is finally 
determined. While they cannot control the town authorities, 
they are equally independent in the exercise of their own duties, 
privileges and powers. There is no apparent reason why the two 
boards could not, acting concurrently, open and improve the 
new street as proposed. I t  is not proposed to close up any part 
of the *old street, or to deprive its abutting owners of any of 
the rights or conveniences they now enjoy. This is all they 
can demand. They have a right to have the old street kept 
open as far as it is necessary to the reasonable enjoyment of 
their property, and to have it kept in proper repair as a public 
highway. This would be a continuing duty of the town com- 
missioners, and for failure in its performance they would be 
indictable under S. v. Dickson, 124 N. C., 871. As was said in 
that case: "What is proper repair would depend largely upon 
circumstances, such as the size of the town and its available 
funds, the character and location of the streets, and the amount 
of travel thereon." I am not aware of either statute or de- 

cision entitling an abutting owner to have his street 
(239) paved or macadamized to the conclusion of others. I f  

the public interest, on account either of convenience or 
economy, requires the opening of a new street, then it should be 
opened, but by the proper authority. , 

I t  is true that the opening of new streets often disturbs the 
relative values of property, b ~ t  this cannot be avoided, and it is 
never a legal injury if done in good faith and for a public 
purpose. Of course, if the town authorities were to use the 
public moneys merely under a colorable pretense of public 
necessity, but in fact to suherve some private interest, they 
could be enjoined, if indeed they did not become criminally as 
well as civilly liable. There is no intimation of any such pur- 
pose in the case at bar. On the contrary, the undisputed testi- 
mony tends to show that the new street was located in good 
faith and in furtherance of the public interest and convenience. 
A city can no more be confined to its village streets than a man 
to the clothing of his infancy. As it grows it expands, and 
needs new and more convenient lines of communication. The 
country road, originally its principal and perhaps its only 
street, becomes inadequate to the needs of its growing popula- 
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tion; and is rarely susceptible of substantial improvement. I t  
cannot be abandoned, but neither can i t  be justly given a fic- 
titious value at the expense of the general public. 

CLARK, C. J., dissenting. I concur with Judge Ferguson 
that "the Legislature had the power to grant to the defendants, 
the road commissioners of Waynesville township, the right and 
power to enter the corporate limits of the town and make the 
improvements specified in said act." No town has any powers 
except those conferred by the charter and other statutes, and 
these are subject to modification and even entire repeal at the 
will of the Legislature. This last was done notably by 
the acts abolishing the cities of Memphis, Tenn., and (240) ' 
Fayetteville, N. C., which were held constitutional. 
Even counties may be abolished a t  the will of the Legislature. 
U i l l s  ?;. Williams, 33 N. C., 558. This act (Laws 1903, chap. 
375) provides in section 15 that "it shall be the duty of said 
road commissioners to begin improvements at the court-house 

- 

on the four main roads in said township, to wit:  Pigeon river 
road, Jonathan creek road, Clyde road and Balsam Gap road." 
This statute says the work must begin at the court-house on 
the four main roads named, and necessarily it must be where 
the four roads come together, as they must do, at the court- 
house, if, as the act says, they all begin there. 

There is no complaint in this record by any one that the 
road commissioners are macadamizing and working that part 
of these roads, which, so fa r  as they lie within the town, are 
called streets. This is not in the scope of this action nor con- 
templated by the plaintiffs. The tenor of this action is that 
a t  a certain point on the street which the plaintiffs, Howell, Mar- 
tin and Thomas (who are the sole real plaintiffs), claim should 
be a part of the Clyde road, the defendant road commissioners 
have clianged the road and are not macadamizing the street in 
front of their property as part  of such road, and their sole 
equity to the injunction is that the failure to adopt and ma- 
cadamize the street in front of their property as part of said 
road will impair its value. The parties on whose property the 
new road is laid out are not complaining. The town is a 
nominal co-plaintiff and is not complaining that four of its 
streets; nor this 'one, are being macadamized at  the expense of 
the township, and notified the defendants, when asked to join 
them, that the town authorities "had no authority over the 
matter and would assume no responsibility in the location or 
change of location of said road." The position of the road 
commissioners is that while they are required to work 
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(241) the four roads named "beginning at the court-house," 
they are expressly given authority to change the location 

of the road (not of the street) at any point between the court- 
house and Clyde, and that they find that to adopt the street as 
a part of the road at  the point where the complainant's prop- 
erty lies would require the public for all time to come to' climb 
a 9 per cent grade and an expenditure by them of $6,000, while 
selecting the new route which they have chosen (to which the 
owners of the property over which i t  will run are not objecting), 
the grade will be reduced to 5 per cent, and a cost of $3,000, 
both of which are plainly left in their discretion by the terms 
of the act, and show a wise exercise of their discretion. The 
defendants in their answer disclaim any intention to change the 
street in front of the plaintiff's property or close it up or to 
exercise any control over it. They simply decline to adopt that 
part of the street as a part of the road. The contention of the 
plaintiffs is not that the defendants are exercising authority 
over the street in front of them, but that they are not, and have 
chosen another location for their road. They prefer that $6,- 
000 should be spent where it will improve the value of their 
property, ignoring the fact that there will be a saving to the 
public of an expenditure of $3,000 and of 4 per cent in the 
grade by locating the road where the commissioners, in  the ex- 
ercise of the discretion vested in them by the statute, have wise- 
lv seen fit to locate it instead of unon the steener and more ex- 
pensive street in front of the plaintiffs' property. The sole 
object of the injunction asked is to prevent the road commis- 
s i k e r s  locatingthe road elsewhere, ind  thus to force them in 
spite of the discretion vested in' them by the statute to ma- .c 
cadamize and grade that part of the street in  front of the plain- 
tiffs' property as a part of the public road to Clyde. I t  would 
seem that the Judge below properly refused them an injunction 
to aid them in such purpose. 

The defendants in their answer having intimated that 
(242) they might use their discretion by not macadamizing 

steep parts of streets in the town, if compelled to adopt 
them as parts of the public roads, the plaintiffs in an affidavit 
filed by them in reply, assert an intention and the right to 
procure a rnandam,us in such event to compel the working of 
such parts of the streets by the defendants. Such is the pur- 
port and object of this litigation as set out in the record. There 
is no contenfion therein by any one that the defendants have no 
power to macadamize the streets in the town. so far  as they are 
parts of the four roads named, up to the court-house. 

Waynesville is not only an incorporated town but i t  is a 
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county seat, and the four roads leading to the court-house are 
perhaps more used by citizens from the different parts of the 
county than by those of the town. I n  placing the cost of ma- 
cadamizing those four roads "beginning a t  the court-house" 
upon the larger public, the act has only required what is done in 
Washington, London, Paris and other cities in  which the cost 
of certain improvements are defrayed by the larger public under 
officials appointed by it, though the local public have the same 
use of them. I n  the same way, in Raleigh, the sidewalks and 
parts of the streets around the Capitol Square and Executive 
Mansion, and indeed in front of the very building in which this 
Court sits, are graded and paved at the expense of the State 
and by its officials. Requiring the same as to the four public 
roads of Waynesville has not been and could not be complained 
of by that town, nor even by these plaintiffs. The point pre- 
sented by them is, as above stated, an entirely different question. 

XONTOOMERY, J .  I concur in the dissenting opinion. 

JOHNSON v. CA'MERON. 
(243) 

(Filed 18 October, 1904.) 
# 

1. WITNESSES-E~idefice-The Code, sec. 590. 
A witness interested in the result of an  action may testify as to a 

transaction between the deceased under whom she claims her interest 
and the adverse party. 

2. DEEDS-Delivery-Questio.ns for Jury. 
The mere handing of an  unprobated and unregistered deed to the 

grantee by the grantor is  not necessarily a deIivery, and the question 
should be submitted to the jury. 

3. EVIDENCE-Wills-Dee&-Delioery. 
The devising of land by a grantor in a deed is competent evidence 

on the question of the delivery of the deed, where the grantor a t  his 
death was in poasession of the lands and the deed. 

ACTION by J. H. Johnson against L. A. Cameron and others, 
heard by Judge R. B. Peebles and a jury, at  May Term, 1904, 
of CUMBERLAND. From a judgment for the plaintiff the de- 
fendants appealed. 

Thomas H.  Sutton, for the plaintiff. 
Isaac A. Murchison and M .  L. John, for the defendants. 

Vol. 136-12 177 
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CLARK, 0. J. This was an action for partition. The plain- 
tiffs, children and grandchildren of George W. Cameron, de- 
ceased, claim title under two deeds to him, dated 2 January, 
1869, but which have never been probated or recorded, and 
which were found in possession of W. M. Cameron, who was 
sole grantor in one deed and joint grantor in the other, and 
under whom the defendant, Cleopatra Cameron, claims. Said 
W. M. Cameron died in 1901. George W. Cameron died more 
than twenty years ago. The widow of W. M. Cameron, having 

interpleaded and claimed an interest in the land, was 
(244) .made a party defendant. The sole issues submitted were 

as to the delivery of these two deeds. The widow of 
George W. Cameron was allowed to testify that she saw W. M. 
Cameron hand said deeds to her husband. 

The Code, see. 590, disqualifies a party to an action, or one 
interested in the eventlthereof, from testifying in his (or her) 
interest against the person claiming adversely as to "a par- 
sonal transaction or communication between the witness and the 
deceased person, or lunatic," except when the executor of such 
opposing party or the testimony of the deceased person or 
lunatic *is given in evidence concerning the same transaction or 
communication. But here the witness testified as to no trans- 
action or communication between herself and W, 31. Cameron. 
I t  was a transaction between W. M. Cameron and her husband, 
and as to that she is a competent witness notwithstanding her 
interest. Dobbins v. Osborne, 67 N.  C., 239; McVall v.  Wslson, 
101 N. C., 600; Lof t in  u. Loft in,  96 N. C., 99, are in point; as 
also BaZlard v. Ballard, 7 5  N.  C., 191, where BYXUX, J., says 
that i t  is not by being a party to the action or interested in the 
event that one becomes disqualified, for notwithstanding that 
fact he is competent "except as to a transaction or communica- 
tion between such witness and the person deceased." I n  Peoples 
v. Maxwell,  64 N.  C., 313, it was held that while an adverse 
party to the action was competent t o  prove the handwriting of 
the deceased, he could not prove that the deceased actually 
signed the paper, but that was where the paper was executed 
to the witness, and hence the signing was a transaction between 
the witness and the deceased. To the same purport is Bright  v. 
Marcom, 121 N. C., 86. Here the deed was not delivered to 
the witness; the delivery was not a transaction "between the 
witness and'tbe deceased," and her interest, under the above de- 
cisions and. by the very language of the section, does not dis- 

qualify. There must be added the further fact that the 
(245) delivery, the transaction, was between the witness and 

the deceased. Her interebt was contingent and subse- 
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quently acquired by her husband's death. She was not a party 
to the transaction. I t  may be that if the statute disqualified in 
cases like the present, i t  would be, as is said in Isenhour v. 
Isenhour, 64 N .  C., 642, "a desirable rule, but it is not the one r 
adopted by the Legislature." 

This case does not turn upon the witness being a party or 
interested in the event-she is both. Nor does i t  make any dif- 
ference that she is in form a party defendant. Redrnan v. Red- 
mmz, 70 N. C., 261, and other cases cited in Clark's Code ( 3  
Ed.), p. 851. Nor does it come within those cases which turn 
upon the question whether the evidence tends to show a trans- 
action or communication with the deceased, for a delivery of 
the deeds (if made) comes under that head. McRae a. Malloy, 
90 N. C., 524. But the transaction with the deceased here tes- 
tified to by a party to the action was not "between the witness 
and the deceased," and hence by the terms of the statute and by 
the decisions above cited the witness was properly admitted to 
testify in regard thereto. Lane v. Rogers, 113 N.  C., 171; N c -  
Call v. Wilson, supra; Bunn v. Todd ,  107 N. C., 266. 

But the Court erred in instructing the jury that if they be- 
lieved the evidence of L. A. Cameron (widow of George W.), 
to answer the issue (of delivery) "Yes." The evidence of Mrs. 
Cameron was that she saw the deceased grantor "hand the 
deeds" to her deceased husband. But that fact, taken alone, 
does not constitute a delivery. I t  must be delivered as the 
grantor's act and deed. Then, too, there was the countervailing 
testimony to be considered by the jury that the deeds, unpro- 
bated and unregistered, were found at the death of the grantor 
in his possession, and that none of the plaintiffs, nor George 
W. Cameron, have ever been in possession of one of the lots, 
and the widow of George W. Cameron testified that her . ,  
husband and herself lived, up to his death, with W. M. (246) 
Cameron on the other lot. The Court erred, also, in re- 
jecting evidence that the grantor by his will disposed of this 
land, i t  being competent as tending to throw light upon the na- 
ture of his possession of the deeds and of the land. I t  may 
be that the deeds were merely handed to George W. Cameron 
for inspection. Certainly, the mere evidence that they were 
"handed" to him without any declaration of the purpose, taken * 

in connection with the failure to take possession of the land and 
the failure to probate and record the deeds and their being 
found years later in possession of the party named therein as 
grantor, did not empower the. Judge as a matter of law to 'in- 
struct the jury that upon the evidence of the widow, if be- 
lieved, they should respond "Yes" to the issue. 

Error. 179 
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WALKER, J., concurs in result. 

DOUGLAS, J., concurring only in result. I cannot but think 
that the testimony of the widow comes within the intent and 
spirit of the prohibition contained in section 590 of The Code. 
She testified to the delivery to her deceased husband by the de- 
ceased grandfather of a deed conveying land in which the wit- 
ness would be entitled to dower by virtue of said deed and of it 
alone. Section 590 expressly provides that:  "A party or person 
interested in the event, or a person from, through or under 
whom such a party or interested person derives his interest or 
title by aesignmpt or otherwise, shall not be examined as a wit- 
ness in his own behalf or interest, or in behalf of the party sue- 
ceeding to his title or inkrest against the executor * * * con- 
cerning a personal transaction or communication between the 
witness and the deceased person," etc. The ~rohibition extends 

only to parties and privies, and not to mere strangers 
(247) who would have no motive to testify falsely and whose 

testimony would not be tinctured by self interest. The 
object of the statute seems plain, and yet under this decision 
we will have the following anomalous status of the law: Sup- 
pose that A buys a tract of land from the deceased, and im- 
mediately conveys by quit claim deed to B, who sues for its re- 
covery. A cannot testify to the execution of the deed, although 
he is not a party to the suit and has no pecuniary interest 
whatever in its result; while B, the person suing for the recov- 
ery of the land, can testify as to the execution of the deed by 
the deceased to A from whom alone he derives his title. I f  B's 
testimony is believed, he gets the land; while A gets nothing in 
any event, no matter how the suit may go. And yet the evi- 
dence of A is excluded while that of B is admitted, Which 
would be more likely to conceal or pervert the truth? I n  the 
words of Chief Justice PEARSON, in Walton z;. Gutlin, 60 N. C., 
310: "When the stream becomes too muddy to see the bottom, 
the surest way to find truth is to go up to the fountain head, 
that is, 'to the reason and sense of the thing.' " 
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MOORE v. GUANO CO. 
(248) 

(Filed 18 October, 1904.) 

COSTS-Witnesses. 
Where, pending a retrial, an  action was compromised under an 

agreement' t ha t  the defendant should pay the costs, the defendant 
was not liable for the costs and expenses of witnesses subpcenaed 
by the plaintiff, but not sworn, examined or, tendered to the de- 
fendant. 

ACTION by F. If. Moore against the Navassa Guano Com- 
pany, heard by Judge R. B. Peebles, at Spring Term, 1904, of 
B R U N S ~ I C K .  From a judgment for the plaintiff the defendant 
appealed. 

T.  E. Brown and J .  D. Bellamy, for the plaintiff. 
Rountree & Caw, for the defendant. 4 

MONTGOMERY, J. The plaintiff instituted three several ac- 
tions against the defendant company in the Superior Court of 
Brunswick County, for injury caused to the crops and premises 
of the plaintiff on account of a faulty method of the defendant 
in the manufacture of its guano. No witnesses were sub- 
pcenaed in the last two actions, but a large number were sub- * 
pcenaed in the first action. The first action was regularly tried 
at  Fall Term, 1901, and there followed a verdict and judgment 
for the plaintiff. Upon appeal to the Supreme Court by the de- 
fendant a new trial was granted to the defendant. Before the 
new trial was had, or any further proceedings were taken in 
the other actions, the parties compromised and settled the three 
actions. The amount of $6,300 was paid by the defendant to 
the plaintff in full settlement of any and all suits then pending 
in  the Superior Court of Brunswick County, brought by the 
plaintiff against the defendant, and of any and all other causes 
of action arising from the operation of the factories of 
the defendant a t  Navama, whether included in said suits (249) 
or not. 'The receipt of the plaintiff for the $6,300 con- 
tained a clause bearing upon the question raised in this appeal 
in the following words : "It is further agreed that I shall suffer 
a nonsuit or enter a retraxit in said action, the said Navassa 
Guano Company to pay the costs, to be taxed by the Clerk." 
Then followed this aqreement: "A judgment in the cause that it ' 
be dismissed at the defendant's cost, to be taxed by the Clerk." 
There was no judgment entered in the other qases. 

The defendant paid the costs in the action that was tried, ex- 
cept the tickets of a large number of witnesses, who, on the trial 

181 



I N  T H E  SUPREME COURT. [I36 

had not been sworn, examined or tendered to the defendant. 
The defendant also paid the costs as taxed by the Clerk in the 
two actions that were not tried. Afterwards the defendant 
moved that the costs be retaxed in the first action, and the mat- 
ter was referred to E. S. Martin to hear the evidence and to 
render his findings as to the amounts in each item.excepted to. 
The referee heard the matter and reported his findings to the 
Court, and it will pot be out of place to say that it is a model 
both in the clearness of the findings of fact and the conclusions 
of law. We have recited in this opinion the findings of fact. 
The plaintiff excepted to all the conclusions of law except the 
first. The second, third, fourth and fifth conclusions of law are 
as follows : 

2. "That the facts found show that all the witnesses were 
subpcenaed in the first action instituted by the plaintiff on 6 
October, 1899, and tried at  Fall Term, 1901, and that no wit- 
nesses were subpcenaed in the other two actions, which have 
never been tried. Therefore all witness fees, including mileage 
allowed by law to be taxed as cost, should be taxed by the Clerk 
as costs in the first action; and the defendant's exceptions relate 
therefore to the first action." 

3. "That the cost to be taxed by the Court or Clerk 
0 

(250) can mean only such costs and expenses as are allowed 
by law to be taxed as cost. Therefore, according to law, 

the defendant company is not liable for nor compellable to pay, 
as costs, the witness fees and mileage of any witness subpcenaed 
by the plaintiff who was not sworn, examined or tendered by 
him to the defendant on the trial of said action, as the law does 
not permit the fees and mileage of any witness for the plaintiff 
not sworn, examined or tendered as aforesaid, to be taxed as 
costs against the defendant in said action." 

4. "That it appears that in the other two actions no judg- 
ments have been rendered, but according to the agreement the 
costs of each of said actions are to be taxed by the Court or 
Clerk and paid by the defendant, that is to say, only such costs 
as are allowed by law to be taxed as costs." 

5. "That the costs taxed by the Clerk in both of said actions 
(see Exhibit 25, report of evidence) are the only legal and 
proper costs in said actions for which the defendant is liable ac- 

t 
cording to law; and as the defendant has paid the same, it has 
fully performed on its part the agreement made with the plain- 
tiff as to the costs of said two actions." 

The exceptions of the plaintiff were sustained by the Court 
at the hearing-his Honor holding that the agreement of set- 
tlement imposed upon the defendant was a guarantee that the 
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plaintiff should have no cost to pay, and that it covered all the 
costs the plaintiff was liable for in law to his own witnesses. 
We are of the opinion that in that ruling there was error. O n .  
the trial below these witnesses of the plaintiff were not sworn, 
examined or tendered by him to the defendant, and the law does 
not permit that fees and mileage of any witness, not sworn and 
tendered to the other party or examined, shall be taxed against 
that other party. 

I n  Cureton v. Garrison, 111 N.  C., 271, this Court said: 
"Where a witness, though duly subpcenaed, is neither examined 
nor tendered to the opposite pal-ty on the trial, his at- 
tendance can be taxed only against the party who sum- (251) 
moned him." To the same effect are the cases of Loftis 
v. Baxter, 66 N.  C., 340, and Sitton ?;. Lumber Go., 135 N.  C., 
540. 

The report of the referee ought to hare been confirmed. The 
judgment of the Court below is 

Reversed. 

Cited: Herring v. R. B., 144 N. C., 209; Hobbs v. R. R., 
151 N. C., 136. 

RAMSEY r. BRO\T7DYR. 

(Filed 18 October, 1904.) 

1. COMPROMISE 9 N D  SETTLEMENT-Payme~tts-The Code, see. 574 
-Te%der. 

Where a creditor agrees to accept a lesser amount i n  satisfaction 
of his debt, the lesser amount to  include advertising, the amount of 
which was to  be agreed upon by the creditor, the failure of the 
debtor t o  pay the amount of the compromise, the creditor having 
refused to  state the amount of advertising he would take, does not 
invalidate the compromise. 

2. REFERENCES-Fkcdings of Court. 
Where the rulings of a tr ial  judge affect only the conclusions of 

law of a referee, and he finds no facts, the findings of fact of the 
referee remain in force. 

ACTION by J .  I,. Ramsey against D. H. Rrowder, heard by 
Judge George H. Brown at April Term, 1904, of WAKE. From 
a judgment for the plaintiff the defendant appealed. 

Armistead Jones & Son and J .  C. L. Harris, for the plain- 
tiff. 

W.  AT. Jones, Battle d2 Mordecai and J .  N.  Holding, for the 
defendant. 
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CLARK, C. J. The findings of fact by the referee are 
(252) in substance that on 1 January, 1901, there was a balance 

of $1,548.04 due the plaintiff by the defendant's intes- 
tate; that soon thereafter the said intestate "agreed to pay the 
plaintiff, and the plaintiff agreed to accept, one-fourth of the 
amount then due in compromise and settlement of the claim, 
the plaintiff agreeing to accept a portion of the amount in ad- 
vertising. There was no valuable consideration for this agree- 
ment. Subsequently, as a part performance of this agreement of 
compromise, the plaintiff gave orders upon the defendant's intes- 
tate for advertising to be credited on the amount due under the 
compromise, and all such orders were promptly filled. Such ad- 
vertising amounted to $112.40. On 12 June, 1901, the de- 
fendant's intestate died and the defendant shortly thereafter 
qualified as her administrator." Also, that the defendant "made 
demands on the plaintiff to designate the amount the plaintiff 
would take in advertising and the amount of cash which would 
be required to settle the compromised debt, and he failed to 
designate the amounts. The plaintiff did not, at any time after 
the compromise, make demand on any one for compliance be- 
yond the advertising above mentioned.'' Upon the above find- 
ings of fact the referee's conclusion of law was that "the com- 
promise in the spring of 1901, constitutes a valid, subsisting and 
enforcible agreement," and that the plaintiff was entitled to 
judgment for the amount of the compromise, $387.01, less ad- 
vertising paid, $112.40, i. e., $274.61, with interest thereon from 
June 25, 1902, the date this action was begun. 

Upon exceptions to this 'report, duly filed, both as to the 
findings of fact and of law, the Court held: 

"1. The entire evidence does not show a (payment of such 
less amount' as required by section 574 of The Code." - 

"2. There has been no performance by the defendant's in- 
testate by paying the said compromise sum," and thereupon 

rendered judgment for the full amount of the original 
(253) debt, $1,548.04, with interest from 1 January, 1901, sub- 

ject to a credit of $112.40, advertising paid. 
The ruling of the Judge leaves all the findings of the referee 

in  force except as modified thereby. Smith v. Smith, 123 N.  C., 
234, there being no specific finding of fact by the Judge, those 
of the referee stand; iVcEwen z!. Loucheim, 115 N.  C., 348; 
Battle v. Mayo, 102 N. C., 434. Here the modification is en- 
tirely as to the referee's conclusions of law. Prior to The Code, 
see. 574 (enacted in 1874'8, chap. 178), payment by compro- 
mise of a lesser sum would not discharge an indebtedness for a 
larger sum. By that act an agreement to accept a part of a 
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debt in discharge of the whole was no longer, as before, void, 
because without consideration and nudurn pactum, but became 
a valid, enforcible contract. Boykiin v. Buie, 109 N .  C., 501; 
Petit v. Woodlief, 115 N.  C., 120. I n  both those cases, there 
was an agreement, as here, to accept the lesser sum, but when 
payment was offered i t  was declined. The agreement to accept 
the lesser sum was held valid and enforcible under section 574. 
And where new bonds were issued for a smaller amount in com- 
promise of a.larger, they were held valid. Bank v. Comrs., 116 
N. C.. 362. > - 

I t  is true th& while the agreement is valid and enforcible, 
yet if the debtor, as in Hunt v. Wheeler, 116 N.  C., 425, re- 
pudiate it or unreasonably delay to execute it, the creditor is 
remitted to his rights under the original contract, for payment 
of the sum agreed to be paid under the new c ~ n t ~ r a c t  is essential 
to a discharge of the old contract. But here a part of the 
agreed sum was to be paid in advertising. Something (nearly 
a third) was so paid, but when the plaintiff was called on to 
designate how much in  all should be so paid, he failed to do so. 
He  cannot take advantage of his o m  wrong. Until he desig- 
nated the amount to be taken in advertising the defend- 
ant could not know how much to pay or tender in money. (254) 
A case in point is Tucker v. Edwards, 7 Colo., 211. 

Upon the findings of fact by the referee, which were not dis- 
turbed by the Judge and must be taken as true by us, the Court 
below should have sustained the referee's conclusions of law, or, 
if the paintiff prefers, he can state the sum he would elect to 
receive (if any more) in advertising, and the defendant will be 
allowed a time thereafter, to be specified in  the judgment, in 
which to furnish said advertising and to pay the balance of the 
compromise in cash. I f  the defendant does not comply by the 
date named, then a t  the next succeeding term the plaintiff shall 
be entitled to judgment for the original debt, credited with the 
advertising paid. 

Error. 
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(255) 
MILLS v. GUARANTY CO. . 

(Filed 18 October, 1904.) 

Where both parties appeal from a judgment, each appeal consti- 
tutes a separate case, and a separate transcript must be sent to the 
Supreme Court, and where this is  not done the case will be re- 
manded. 

2. APPEALS-Case ofi Appeal-Waiver. 
Where both parties appeal, counsel can not waive a rule of the 

Supreme Court requiring a separate transcript in each appeal. 

3. APPEALS-Rules of Court-Supreme Court-Argumemts of Counsel 
-Rule 10-Briefs. 

A case can not be submitted in Supreme Court without oral argu- 
ment unless a printed argument or brief for each party is  filed. 

ACTION by the Orion Knitting Mills against the United 
States Fidelity and Guaranty Company, heard by Judge G. S. 
Ferguson at June Term, 1904, of LENOIR. From a judgment 
for the plaintiff both parties appealed. 

N.  J .  Rouse, for the plaintiff. 
Loftin & Varser, for the defendant. 

WALKER, J. I t  is to be regretted that we cannot consider 
and decide this appeal upon its merits, but we are forbidden to 
do so by a positive rule of this Court which was adopted as 
long ago as 1850, in Devereux G. Bwgwin, 33 K. C., 490, and 
has been consistently enforced ever since. Both the plaintiff 
and the defendant appealed, and the appeal of each constituted 
in  this Court a separate and distinct case, and the rule requires 
that there shall be a transcript in each appeal and that the 
cases shall be docketed separately, iMorrison v. Cornelius, 63 

N. C., 346; Perry v. Adams, 96 N. C., 347; Jones v. 
(256) Hoggard, 107 N. C., 349. An appeal is no less a new 

and distinct proceeding, instituted by the party who 
thinks himself aggrieved by the judgment of the Court below, 
than was a writ of error sued out under the former procedure 
to correct or reverse the judgment of a court of record of in- 
feior jurisdiction. There has been a decided change in the 
formalities by which the two proceedings are prosecuted, but 
no substantial change in their nature. 
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The requirement of the rule cannot be waived by the consent 
of counsel. Perry v.. Adarns, and Jones v. Hoggard, supra; 
Bank v. Bobbitt,  108 N. C., 525. Both appeals are entered in 
the record, and there is a transcript which may be suflicient to 
present the questions intended to be raised in each appeal, but 
how can we choose, as between the parties, to which of the two 
we will givo the "benefit of the transcript." I t  is evident that 
we cannot do sg. i t  is best, therefore, to enforce the rule. "in 
this case, says MERRIMON, J., for the Court, in Perry v. Ad- 
a m ,  96 N. C., at  p. 48 : "There is but one transcript. Whose 
is i t ?  i s  it that of the plaintiff, or defendant? We decline to 
attempt to dccido the questions intended to be presented for our 
decision, until the appeals shall be separated and each assigned 
its proper place on the docket, and to this end there must be 
a transcriat for each." 

There is another objection to tho present consideration of 
these cases. They were submitted by consent of counsel with- 
out oral argument under Rule 10, and that rule requires that 
before the case will be argued a printed argument or brief of 
counsel for each of the parties must be filed with the Clerk for 
the use of the Court. Only one printed brief has been filed in 
these appeals, and that one was filed by the plaintiff's counsel 

. for their client in  his appeal. The defendants have filed no 
brief in that appeal, rror have any of the counsel filed briefs in 
the defendant's appeal. The two appeals involve different ques- 
tions, arid each must therefore be decided upon prin- 
ciples not controlling in the other. 

I t  follows from what we have said that the appeals are 
(257) 

not properly before 11s. We will not dismiss them, as wc are 
not disposed in any case or under any circumstances to enforce 
the rules too rigidly when the same end can be attained by less 
drastic procedure, but we wish to call the attention of the mern- 
bers of the bar to this imuortant rule. to the end that their 
cases may bc heard and decided speedily and at the same time 
intelligently. 

This appeal will remain open on the docket for the present, 
so that counsel may have a proper transcript sent up and also 
may have reasonable opportunity for conforming the subrnis- 
sion of the case to the reauirement of the 1x1~.  The case. 
though, will be remanded for a transcript, which may be sent 
to this Court in time for the case to be disposed of at this term, 
if counsel so desire. I f  not so sent. the case will be continued. 
I t  is so ordered. 

Remanded. 



I N  T H E  SUPREME COURT. [I36 

WALKER, J. This case is, of course, in'the same condition as 
the plaintiff's appeal and must be governed by what is said in 
the opinion filed in  that case. The appeal will remain open on 
the docket a reasonable time so that a proper transcript may 
be sent up and briefs filed as required by Rule 10. The case, 
though, will be remanded for a transcript, which may be sent to 
this Court in time for the case to be disposed of at  this term, if 
counsel so desire. I f  not so sent, the case will be continued. I t  
is so ordered. 

Remanded. 

GODWIN v. TELEPHONE GO. 

(Filed 18 October, 1904.) 

1. PLEADINGS-Verificatiofl-Oficers-The Code, see. 258-Laws 1901, 
see. 610. 

A managing or local agent of a corporation may verify i ts  plead- 
ings. 

A prostitute and keeper of a bawdy house can not by m a n d a m u s  
compel the installation of a telephone in such house. 

ACTION by Jane Godwin against the Carolina Telephone and 
Telegraph Company, heard by Judge G. S. Ferguson, at March 
Term, 1904, of LENOIR. From a judgment for the defendant 
the plaintiff appealed. 

Dortch & Barham and Loftin, Mitchell & Ba~ser, for the 
plaintiff. 

Wooten & Wooten, for the defendant. 

CLARK, C. J. The exception to the verification of the 
amendment to the answer is without herit .  Since Phifer v. 
Ins. CO., 123 N.  C., 410, the General Assembly has amended 
section 268 of The Code by providing (Laws 1901, ch. 610) 
that when a corporation is a party the verification of any plead- 
ing may be made by a "managing or local agent thereof," as 
well as by an officer who alone, formerly, was authorized to 
make verification in such cases. 

This is an application for a mandamus to compel the de- 
fendant to put a telephone with necessary fixtures and appli- 
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ances i n  the dwelling-house of the plaintiff in the town of 
Kinston, and admit her to all the privileges accorded to other 
subscribers to the telephone exchange operated by the defend- 
ant in said town. I t  was admitted by the plaintiff that 
"she is a prostitute and keeps a bawdy house within the (259) 
corporate limits of the town of Kinston and desires to 
have said telephone put in said bawdy house." The Court be- 
ing of opinion that the plaintiff was not entitled to a ~nadamus  
for such purpose, the plaintiff took a nonsuit and appealed. 

There was no error. A mandamus lies to compel a telephone 
company to place telephones and furnish telephonic facilities 
without discrimination for those who will pay for the same and 
abide the reasonable regulations of the company. This is well 
settled. S. v. Telephone Co., 52 Am. Rep., 404; 27 Am. & 
Eng. Ency. (2  Ed.), 1022; 19 Ibid., 877; Joyce on Electric 
Law, sec. 1036, and numerous cases cited by all these. I n  
Telegraph Co. v. Telephone Co., 61 Vt., 241, 5 L. R. A,, 15 
Am. St., 893, S. C., 3 Am. Elec. Cases, at p. 435, i t  is said: 
"A telelphonic system is simply for the transmission of intelli- 
gence and news. I t  is perhaps, in a limited sense, and yet in 
a strict sense, a common carrier. I t  must be equal in its deal- 
ing with all." That case cited many authorities, which are in- 
deed uniform, that the telephone business, like all other sewices 
fixed with public use, must be operated without discrimination, 
affording "equal rights to all, special privileges to none." 
"Telephones are public vehicles of intelligence, and they who 
own or control them can no more refuse to perform impar- 
tially the functions that they have assumed to discharge, than 
a railway company, as a common carrier, can rightfully refuse 
to perform its duty to the public," is said in Telephone Co. v. 
Telegraph Co., 66 Md., 399, at  p. 414, 59 Am. Rep., 167, which 
is another very instructive and well-reasoned case upon the 
same subject. Telephone companies are placed by our Corpor- 
ation Act on the same footing, as to public uses, as railroads 
and telegraphs, and the Corporation Commission is authorized 
to regulate their charges and assess their property for taxation. 

But while i t  is true there can be no discrimination 
where the business is lawful, no one can be compelled, (260) 
or is justified, to aid in unlawful undertakings. A tele- 
graph company should refuse to send ljbellous or obscene mes- 
sages, or those which clearly indicate'the furtherance of an 
illegal act, or the perpetration of some crime. But recently 
in  New York the telephone and telegraph instruments were 
taken out of "pool rooms" which were used for the purpose of 
selling bets on horse races. "Keeping a bawdy house" was an 
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indictable offense at common law and is still so in this State. S. 
v. Galley, 104 N.  C., 858, 17 Am. St., 704; S. v. Webber, 107 
N. C., 962, 22 Am. St., 920. One who leases a house for the 
purpose of its being kept as a bawdy house or with the knowl- 
edge that it will be used for that purpose, is indictable. 9 A. 
& E. Ency. ( 2  Ed.), 527. A mandamus will never issue to 
compel a respondent to aid in  acts which are unlawful. Weid-  
wald v. Dodson, 95 Cal., 450; Gruner v. ilfoore, 6 Colo., 526; 
Chicot v. Kruse, 47 Ark., 80; People v. Park ,  117 Ill., 462. 

I t  is argued that a common carrier would not be authorized 
to refuse to convey the plaintiff because she keeps a bawdy 
house. Nor is the defendant refusing her a telephone on that 
ground, but because she wishes to place the telephone in a 
bawdy house. A common carrier could not be conlpelled to 
haul a car used for such purpose. I f  the plaintiff wished to 
have the phone placed in some other house used by her, or even 
in a house where she resided but not kept as a bawdy house, 
she would not be debarred because she kept another house for 
such unlawful and disreputable purpose. I t  is not her uhar- 
acter but the character of the business a t  the house where it is 
sought to have the telephone placed which required the Court 
to refuse the mandamus.  I n  like manner, if a common carrier 

knew that passage was sought by persons who are travel- 
(261) ing for the execution of an indictable offense, or a tele- 

graph company that a message was tendered for a like 
purpose, both would be justified in refusing, and certainly when 
the plaintiff admits that she is carrying on a criminal business 
in the house where she seeks to have the telephone placed, the 
Court will not by its mandamus require that facilities of a pub- 
lic nature be furnished to a hcuse used for that business. For 
like reason a m a d a m z ~ s  will not lie to compel a water com- 
pany to furnish water, or a light company to supply light to 
a house used for carrying on an illegal business. The courts 
will enjoin or abate, not aid, a public nuisance. 

The further consideration of this matter is not required on 
this application for a mandamus,  but should be upon an in- 
dictment and trial of the plaintiff for the violation of law so 
brazenly avowed by her. 

No error. 
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GAINEY v. TELEGRAPH CO. 

(Piled 18 October, 1904.) 

Where a death message was sent to plaintiff, directed "G. (P. 0 .  
Idaho),  Payetteville, N. C.," and asked plaintiff to "write" if he 
could not come, the telegraph company was not guilty of negligence, 
on receiving the telegram a t  Fayetteville, in placing i t  in the post- 
office, addressed to plaintiff. 

. ACTION by Noel Gainey against the Western Union Tcle- 
graph Company, heard by Judge R. C. Peebles and a jury, at  
February Term. 1904. of CUMBER~,AND. 

This action was brought to recover damages for the negli- 
gent failure to deliver a telegram, which plaintiff alleges 
caused him qreat mental anguish. Dr. W. E. Gainey, 
brother of the plaintiff, dicd in  Mayo, Fla., on 17 No- (262) 
vernber, 1901. There being no telegraph office a t  Mayo, 
his widow sent to Live Oak, Ela., which is twenty-three miles 
from Mayo, the following telegram addressed to the plaintiff: 

"MR. NOEL GAINEY, 
(P .  0. Idaho) ,  Payetteville,  N. Cf. 

The Doctor is dead. Write if you can come. Died at 7 :45 
today. I I 

"MRS. W. E. GAINEY." 

This telegram was handed by Mrs. Gainey to 0. B. Clark 
at  Mayo, with Ihe  quest that he have i t  sent from Live Oak 
eyer defendant's lines to tho plaintiff and i t  was delivered by 
Clark to thc operator of defendant at  Live Oak at about 4 
P. M. the day Dr. Gainey died. Clark paid sixty-five cents, 
the amount charged for transmission, and nothing was said 
about any extra charge for a special delivery outside of the 
company's free delivery limits a t  Fayetteville, to which place 
the message was addressed and sent. Plaintiff .lived near 
Tdaho, which is his postoffice and about one mile and a half 
from Fayetleville. The message mas trailsmilled from Live 
Oak on 17 November and received at Fayetteville about 5 :30 
P. M. on the same day, which was Sunday afternoon. I t  was 
then mailed by the operator to the plaintiff at Idaho and was 
delivered to him by the postmaster the next day about 7 o'clock 
P. M. These are the material facts. At the dosc of the tes- 
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timony the Court, on motion of the defendant's counsel, dis- 
missed the action, under the statute, and plaintiff excepted and 
appealed. 

AT. A. Xirzclair and Q. K. S i m o c k s ,  for the plaintiff. 
Robsrt  C .  Strong,  fo,r the defendant. 

WALKER, J., after stating the facts. This case is not like 
any one of the numerous cases we have decided upon 

(263) the subject of the liability of a telegraph company in 
damages for its negligent failure to deliver a message, 

but we do not think the question involved, when considered 
with reference to the facts appearing in the record, is at all 
difficult of solution. I t  is undoubtedly true, as argued by the 
learned counsel for the plaintiff, that the company is not ex- 
empted from liability merely because the person add~essed 
may chance to live outside its free delivery limits, because it 
undertakes expressly, and by the very terms of its contract, to 
make a delivery within those limits free of any charge, and, 
impliedly, at least, to deliver beyond the fixed limits, for which 
latter service an extra charge is made, not exceeding in  amount 
the actual cost of such special delivery. The language of the 
contract in this respect is as follows: "Messages will be de- 
livered free within the established free delivery limits of the 
terminal office. For delivery at a greater distance, a special 
charge will be made to cover the cost of such delivery." We 
have held that when a message is received at a terminal office 
to which it has been transmitted for delivery to the person 
addressed, it is the duty of the company to make diligent search 
to find him and, if he cannot be found, to wire back to the 
office ffom which the message came for a better address, and 
likewise it is the duty of the company, when i t  has discovered 
that the person for whom the message is intended lives bexond 
its free delivery limits, either to deliver i t  by a special mes- 
senger or to wire back and demand payment, or a guarantee 
of payment, as i t  may choose to do, of the charge for the 
special delivery and, if it fails to deliver without demanding 
and being 'refused payment of the charge i t  will be liable for 

its default. I t  i s  not liable, though, if the sender of 
(264) the message, when proper demand is made, refuses to 

pay the extra charge for a special delivery beyond the 
limits established for free delivery by the company, provided 
those limits are reasonable. Nendr icks  v. Telegraph Co., 126 
N. C., 310, 78 Am. St., 658; B r y a n  v. Telegraph Co., 133 N.  
C., 603; Telegraph Co. v. Moore, 12 Ind. App., 136, 54 Am. 
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St., 515. To what extent this doctrine should be carried or 
how far beyond the free delivery limits the company should be 
required, in  any given case, to make a special delivery, we need 
not now consider, as the question is not presented in this par- 
ticular appeal. Our case must be decided upon its own pe- 
culiar facts, and we can derive little or no aid, except by an- 
alogy, from the decisions. The message which was sent to the 
plaintiff clearly indicated that Fayetteville was the terminal 
office on the line of defendant to which the message was to be 
sent, and that the message, when transmitted from Live Oak 
and received at  that office, would have to be transferred to the 
mails for delivery to the plaintiff. I f  this is not true, why 
was there a double address, one to Fayetteville and one to 
Idaho? There is another significant fact in the case: The 
message was not only addressed to Fayetteville as the farthest 
reach of the telegraph service, but Idaho was indicated, not as a 
place merely of the plaintiff's residence in the vicinity of Fay- 
etteville, but as his postoffice or the place where he received his 
mail. I f  the parties intended that the message should be sent 
to Fayetteville and then given to a special messenger and car- 
ried to the sendee at Idaho, why not use the simple word 
"Idaho," without the prefix "P. O."? But if i t  was their pur- 
pose that the message should go to Fayetteville by wire and then 
a written copy b6 mailed to the sendee at  Idaho, i t  would be 
perfectly natural to use the prefix, and we can readily under- 
stand in such a case why it should have been done. 

Again, it appears on the face of the telegram that celerity 
in  the communication between the parties was not in 
this case the sole inducement for using the electric tele- (265) 
graph. The sender no doubt wished the message to 
reach the plaintiff sooner than would have a letter, if mailed 
on the same day at  Mayo or Live Oak, but for some unex- 
plained reason it was not expected that the sendee should reply 
by wire to the telegram. We at first thought that there may 
have been a mistake in the transmission of the message, but 
i t  was admitted in the argument to have been received just as 
it was sent. Why the sendee should have been requested to 
write if he could come when his letter could not reach Mayo 
for two days, and perhaps after the interment, we do not 
understand, unless he was not much expected to come or, a t  
least, not until after the burial, because of the great distance 
between the two places. Besides, the plaintiff could have 
reached Mayo as soon ns a letter could be transmitted by mail, 
and, if he went, there was no need of writing. But whatever 
the reason of this peculiar wording of the message, we think 
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if the plaintiff was requested to use the mails, the defendant 
may well be excused for doing likewise. I t  i s  so apparent 
from the language of the telegram that the company had the 
right to suppose that it was expected not to make a special 
delivery but simply to post the message at Fayetteville, that 
there is no conceivable ground upon which we could hold it 
to have been negligent to deliver by mail instead of by a spe- 
cial messenger. The message also conclusively showed that 
there was no telegraph office at Idaho, otherwise it would have 
b$en addressed directIy to the sendee at that place. That be- 
ing so, what is said by this Court through CLARK, C. J., in 
Bryan v. Telegraph Co., 133 N. C., 603, fits the case: "The 
officer at  the receiving point could not have given the sender 
any information which he did not already have. It was his 
own negligence not to have paid the special delivery charges, 

if a special delivery was required." ' Telegraph Co. v. 
(266) Henderson, 89 Ala., 510, 18 Am. St., 148; Telegraph 

Co. v. Matthezos, 107 Ky., 663; Telegraph Co. v. Taylor, 
3 Tex. Civ. App., 310; Telegraph Co. v. Swearingen, 95 Tex., 
420. But, as we have shown, a special delivery outside of Fay- 
etteville was not in  the minds of the parties. The insuperable 
objection to the plaintiff's recovery is that the contract of the 
company, as evidenced by the message and attendant circum- 
stances, if given the most favorable construction for him, does 
not bring this case within any recognized principle imposing 
liability upon the defendant for a breach of its duty. I f  the 
plaintiff has lost, he has not been injured, as it is expressed 
in one of the maxims of the law, and the Court was right in 
dismissing his action. 

No error. 

ROGERSON v. LUMBER CO. 

(Filed 18 October, 1904.) 

APPEAL-Judgments-Interlocutory Orders. 
Where a n  action to recover damages for cutting timber on land 

depended on the construction of a will of the previous owner, and 
the Court, after submission on the pleadings and agreed case, 
decided the construction issue in favor of plaintiffs and adjudged 
tha t  they recover such damages as  they had sustained by reason of 
defendant's acts, and retained the cause for the assessment of 
damages by a jury or by reference, an  appeal by defendant from 
such decision before damages had been assessed and final judgment 
entered was premature. 
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I 
ACTION by J. Rogerson and others against the Greenleaf- 

Johnson Lumber Company, heard by Judge Frederick iWoore, 
March Term, 1904, of MARTIN. 

I This action was brought to recover damages for cut- (267) 
ting timber on land claimed by the plaintiffs under the 
will of Joseph Corey. H e  devised land to his daughter, Sarah 
F. Rogerson, for her life, and added that if she died leaving no 
heirs of her body the land should revert to his family. The plain- 
tiffs, who are the children of Sarah, contend that at their 
mother's death they took a remainder in fee by implication of 
law. The defendant purchased the timber on the land from 
Sarah. The plaintiffs further contend that she, having only 
a life estate, could not convey a good title to the timber as 
against them. The defendant contends that the limitation 
over to the family, upon the contingency mentioned, is in the 
residuary clause of the will and does not apply to the land in 
controversy, known as the ((pocosin land," which is given to 
Sarah in  a separate item, and if it does apply, that Sarah took 
an estate in fee tail under the rule in Shelley's case, which 
was converted into a fee simple absolute by the Act of 1784 
(The Code, sec. 1325). The matter was submitted to the Court 
for its decision upon the facts admitted in the pleadings and 
a case agreed. The Court, "being of opinion with the plain- 
tiffs, adjudged that they recover such damages as they have 
sustained by reason of the acts of the defendant," and retained 
the cause for the assessment of damages by a jury or by ref- 
erence. , The defendant excepted and appealed. 

Harry W.  Stubbs, for the plaintiff. 
Gilliarn & Martin, for the defendant. 

WALKER, J., after stating the case. We cannot decide the 
interesting question raised in  this case, as it is not properly 
before us. The appeal is fragmentary, not having been taken 
from a judicial order or determination of the Court which 
affects a substantial right of the defendant. On the contrary, 
the appeal was taken from a mere opinion of the Court 
upon one of the questions of law involved in it, and (268) 
which did not put an end to the action. We are asked 
to decide, not the whole controversy but only a part of the 
case. I f  we should comply with the request, and the case 
should be further tried upon the question of damages, and 
either side should allege errors in the trial of that issue and 
appeal, we should have the anomalous case presented by two 
Judges trying different parts of th? same controversy, which 
the law has always required to be tried by only one. I t  is true 
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that we can award a new trial upon any one issue, when there 
has been error only as to that one, and remand the case for the 
trial of that issue, and the matter may again come before us 
by appeal, but the appeals will have been taken from final 
judgments, and the case thus presented, it will be seen, depends 
altogether upon a principle different from the one which must 
govern in this appeal. I n  Hines v. Hines, 84 N.  C., 122, an 
appeal was taken from just such a ruling as we have in this 
case upon a case agreed, in which the question was propounded: 
('Can the plaintiff maintain his action, and is he entitled to 
his account of rents and profits?" The appeal was held to be 
premature, and the language of ASHE, J., who wrote the opinion 
of the Court, is so apposite that we reproduce i t :  "The case 
by the appeal in the manner it is brought before this Court is 
fragmentary. The law involved is by 'pro forma' judgment 
sent to this Court, while the facts and merits of the case are 
retained in the Court below to await the opinion of this Court 
upon the question of law. Such a proceeding is an innovation 
upon the practice of the Court, and to entertain the appeal 
would be establishing a bad precedent, to which this Court 
cannot give its sanction. The parties in this case should have 
gone on regularly to trial of the case upon all the issues raised 
by the pleadings, according to the regular practice of the Court, 
and if the Court should have erred in its judgment or any of 

its rulings, then to have brought the whole case before 
(269)  this Court by appeal, that its decision upon the questions 

of law involved and controverted might be finally adju- 
dicated. 

Moore v. Hinnant, 87 1\T. C., 505, is directly applicable: 
'(The statement," says SMITH, C. J., "should embrace all the 
facts material to a final and complete determination, with noth- 
ing further to be done except to.oarry the judgment into effect. 
The present statement seems to be defective in not specifying 
any goods attached and to be restored in case of a decision 
favorable to the plaintiff." I n  Little v. Thorne, 93  N .  C., 69, 
"the Court was asked to construe a will, and gave judgment 
expressing an opinion" upon the construction of it, whereupon 
the plaintiffs appealed. The appeal was dismissed as not taken 
from any judgment of the Court finally and completely deter- 
mining the rights of the parties. To the authorities cited above 
may be added the following cases which are to the same effect: 
Comrs. v. Satchtoell, 88 N. C., 1 ;  Lutz v. Cline, 89 N .  C., 186; 
Jones v. Call, 89 N. C., 188; Taylor v. Bostic, 93  N. C., 415; 
Arrington v. Arrington. 9 1  X. C., 301. The law does not con- 
fer upon parties who differ as to the law of their case the right 
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to propound interrogatories to the Court, on a case agreed, in 
respect thereto. The case must be so presented as to enable the 
Court to hear and determine it and to render judgment thereon 
as if an action were pending. McXeithan v. Ray, 71 N. C., 
165; Clark's Code (3  Ed:), sec. 567. I t  was not intended, 
either by a case under that section or by a case agreed, to pro- 
vide "a mode of propounding queries to the Court to settle ab- 
stract questions of law where no judgment can be rendered di- 
recting the defendant to do or not to do some particular act." 
CLARE, J., in Farthing v. Carrington, 116 N.  C., 325. There 
must be a judgment of son% kind, upon which an execution can 
issue or which can be enforced by the process of the Court. 
Carter v. Elmore, 119 N.  C., 296. 

The right to submit controversies for the decision of the 
Court, upon facts which the parties have agreed upon, 
does not exist "unless the question of difference might be (270) 
the subject of a civil action." Milliken v. Fox, 84 K. C., 
109. The determination of the matter must therefore-be as 
comprehensive and as conclusive of the rights of the parties, 
when it is made, as a judgment in  a civil action would be. 
The Court can no more hear a case agreed by little and little 
or decide it  in parts or fragments than i t  can with legal pro- 
priety pursue that course in the trial of a civil action, for 
which, as far  as it. goes, the case agreed is a substitute, dis- 
pensing with the findings of fact and presenting to the Court 
nothing but the law, the decision of which will finally deter- 
mine all the rights of the parties involved in the controversy. 
The case of Hicks v. Gooch, 93 N. C., 112, is in all essential 
respects analagous to the case at bar. I t  was an action to 
recover the possession of land and damages for the unlawful 
entry and the mesne profits. The issue as to title and the 
right of possession was tried and an inquiry into the damages 
ordered to be made by a jury at  the next term. The defend- 
ant excepted to the rulings upon the first issue and appealed. 
The Court dismissed the appeal upon the ground that it was 
fragmentary, and insisted on a strict observance of the rule 
that an appeal must be from a judgment embracing and set- 
tling all the matters in controversy, and having as its basis 
a verdict upon all the issues. See also Rodman v. Calloway, 
117 N. C., 13. I t  may well be doubted if a case can be sub- 
mitted and decided under sec. 567 of The Code or upon a case 
agreed, unless the submission extends to every issue necessary 
to determine the rights and liabilities of the parties, including 
of course the issu? as to the amount of the liability when the 
case or acqion sounds in damages. 



The appeal in  this case was not only premature, having 
been taken before the case had in  its development 

(271) reached that stage where the action of the Court could 
be reviewed, but there was in fact no determination of 

the Court, which in a proper legal sknse was a judgment from 
which an appeal could be taken. Clark's Code ( 3  Ed.),  see. 
548, pp. 741, 753. 

What was done was clearly contrary to the course and prac- 
tice of the Court and was Itherefore" irregular. I f  the Judg- 
ment had been in favor of the defendant it would have been 
final, and the latter 'could have appealed, but not so where it 
was against the defendant, in which event an assessment of 
damages was required before the controversy could be com- 
pletely determined and final judgment entered. 

The point we have discussed was not made in this Court, 
but we must take notice of the defect in the record, as we are 
required by statute to do so, and, besides, i t  affects our juris- 
diction of the case, and one of the first inquiries in  every case 
should be has the Court jurisdiction of the cause and the 
parties ? 

I n  accordance with the rule laid down in the cases we have 
cited, the appeal must be dismissed and the case remanded, to 
the end that such other and further proceedings may be had 
as are agreeable to law. 

Appeal dismissed. 

Cited: Billings v. Observer, 150 N. C., 542. 

REGISTER CO. r. HILsL. 

(Filed 18 October, 1904.) 

1. SALES-Pleadirzgs-Contracts. 
I n  this action for the price of a machine, a request "to hold the 

order until the plaintiff heard from the defendants further," to 
which plaintiff replied tha t  i t  would hold up the order for a period, 
does not constitute a countermand. 

2. SALES-Contracts-Actiolzs. 
Where the defendants.ordered from plaintiff a cash register, agree- . 

i r g  "in consideration" of shipment to  pay in monthly installments, 
title remaining in plaintiff until all the installmehts should be paid, 
plaintiff was entitled, on refusal of defendants to accept the machine 
when tendered, to  maintain an action for the price, and v a s  not 
limited to damages for breach of the contract. 
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ACTION by the National Cash Register Company against K. 
P. Hill and others, heard by Judge Frederick Moore and a 
jury, at January Term, 1904, of FRANKLIN. From a judg- 
ment for the plaintiff the defendants appealed. 

F. S. SpruiZZ and Hindale & Hinsdale, for the plaintiffs. 
W. H. Yarboruugh, Jr., and T .  W. Bickett, for the defend- 

ants. 

CONNOR, J. The plaintiff is a corporation engaged in man- 
ufacturing and selling, upon'ordcr, cash registers. On 19 Sep- 
tember, 1901, the defendants signed and delivered to plaintiff's 
agent, J. E. O'Donnell, an order bearing date 1 October for 
a cash register to be "shipped as soon as possible." Defend- 
ants, in said osder, promised to pap for said machine $420, of 
which $50 was to be paid on delivery and the balance in 
monthly installments of $30 each. Among other provisions 
in  the order was the following: "It is agreed that the 
title to the said cash register shall not pass until the (273) 
purchase price or any judgment for the same is paid 
in  fulI and shalI remain your property until that time." The 
machine was shipped to defendants a t  Louisburg, 11 January, 
1902, and defendants duly notified thereof by plaintiff. De- 
fendants refused to take i t  from the depot, to niake thr cash 

I ' payment or execute the notes according to the terms of the 
order. The order further provides : "On presentation should 
there be. any failure to pay such draft or execute notes for de- 
ferred payments, it is agreed that the full amount of the pur- 
chasp price shall at, once become due and payable. Should 
there be any default in the payment of any notes it is agreod 
that all the remaining notes shall at once become due and pay- 
able, anything in the notes to the contrary notwithstanding." 
The plaintiff on 29 September, 1902, instituted this action for 
the recovery of the purchase price of the machine. The de- 
fendants in their answer deny that they purchased the ma- 
chine, or promised to pay $420 therefor. They admit that they 
have never  aid anything for the machine nor executed any 
notes therefor. They deny that the machine was delivered 
to them; they say, however, that at the time the order for 
the machine was given that i t  was distinctly agreed between 
O'Donnell, plaintiff's agent, and themselves that it was not to 
be sent in or become binding until confirmed by them after 
they had decided as to the business in which they would en- 
ggge. That they never confirm& said order or instructed the 
agent to send it to the plaintiff. That this was acknowledged 
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by said agent after said order was given. That they never 
went in the business in which said machine would have been 
useful or serviceable to them. That when the machine was 
shipped they immediately declined to receive i t  and notified 
the plaintiff. The defendants tendered the following issues : 
1. "Did J. E. O'Donnell agree with the defendants not to send 

in the order signed by the defendants until he should 
(274) be instructed by them to do so?" 2. "Did the defend- 

ants instruct O'Donnell to send in said order?" 3. 
"What damages, if any, is the plaintiff entitled t60 recover?" 
The Court declined to submit the'issues tendered, and in lieu 
thereof submitted the following : 1. "Did the. defendants con- 
tract and agree to buy from the plaintiff a national cash reg- 
ister?" 2. ('What price did they agree to pay therefor?" 3. 
"How much is still due thereon?" To the refusal of the Court 
to submit the issues tendered by the defendants, and to the is- 
sues submitted by the Court, the defendants excepted. I t  was 
admitted that the machine was a t  the time of the trial in depot 
at  Louisburg. 

The plaintiff introduced the order and other testimony tend- 
ing to show the circumstances pnder which it was given, and 
to contradict defendants' averment that there were any condi- 
tions attached thereto. The defendants introduced testimony 
tending to sustain their allegations. The only correspondence 
introduced was a letter to the plaintiff from its agent dated 
20 September, enclosing the order, with the statement that the 
manufacture of the machine was not to be begun until 1 Octo- 
ber, 1901. Letter, 8 October, from plaintiff to defendants ac- 
knowledging receipt of order. Letter, 1? October, from de- 
fendants to plaintiff asking it to hold the order, saying 'that 
they contemplated some change in their business. Letter from 
plaintiff to defendants acknowledging receipt and saying that 
they would hold order "for a period;" that the macliine was 
near completion. His Honor, among other things, charged 
the jury: "If you shall find from the evidence that a t  the 
time the order was signed by K. P. Hill  & Go., it was deliv- 
ered to J. E. O'Donnell with the understanding and agree- 
ment that the same was not to be sent in to the plaintiff com- 
pany until he, O'Donnell, had been instructed by X. P .  Hill 
& Co. to send it in ; and if you shall also find from the evidence 

that the defendants did not thereafter instruct said 
(275) O'Donnell to send in said order, then the Court charges 

you that there was no contract or agreement for the 
purchase of a national cash register by the defendants, and 
you will answer this issue 'No.' " The evidence bearing upon 
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this issue was then read over and reviewed by the Court, and 
the various contentions of the parties repeated to the jury. 
The Court set out in its charge all of the respective contentions 
of the plaintiff and of the defendants, and directed attention 
of the jury to the testimony'offered by both sides in support' 
of such contention. The defendants made no request for me- 
cia1 instructions. To the defendants' exceptions to the refusal 
of his Honor to submit the first and second issues tendered, it 

, i s  sufficient to say that the charge of the Court removed any 
possible objection if there was any. The real controversy was 
whether there Was an unconditional order. The charge pre- 
sents that question fairly and clearly and the jury found for 
the plaintiff. The exceptions cannot be sustained. The defend- 
ants, however, insist that the contract was executory-that, as 
found by the jury, they contracted and agreed to buy the ma- 
chine; that they did not buy the machine; that a t  the time the 
order was given the plaintiff had no such machine to sell. They 
also insist that the order was countermanded before the ma- 
chine was made; that this being so, the plaintiff should not 
have completed i t  but sued for damages for breach of contract, 
relying upon the decision of this Court in Heiser v. Mears, 
120 N.  C., 443. We do not deem it necessary to discuss the 
question because the defendants have not, either by their an- 
swer or by the issues tendered, presented it. The answer is 

I 
based upon the contention that the order was conditional, and 
that the condition had never been performed. This is very 
different from the contention that although a binding order 
was given i t  was, without legal excuse, countermanded, thus 
admitting a right of action in the plaintiff but denying 
its right to recover the contract price. The issues ten- ( 2 7 6 )  
dered by the defendants show clearly that such was not 
their contention. It is not improper to say that there is no 
evidence to sustain the suggestion of a countermand of the 
order. The letter of 10 October falls far  short of a counter- 
mand; it was at most a request to hold the order until they 
heard further from them. The plaintiff's answer that it would 
"hold for a period" put the defendants upon notice that it was 
not construed as a countermand. The defendants, however, in- 
sist that, conceding they are wrong in this position, the con- 
tract being executory, the plaintiff cannot sue for the price. 
That i t  is entitled to recover damages for the breach of the 
contract, such damages being the difference between the con- 
tract price and the market value of the machine; that this is 
especially the measure of the plaintiff's recovyy in this action, 
because the title to the machine was not to pass by delivery but 



to remain in the plaintiff until paid for. The defendants in- 
sist that they were entitled to have the third issue tendered by 
them submitted, so that they could introduce testimony to re- 
duce the plaintiff's recovery by yhowing the market value of 

'the machine, which should be deducted from the contract price. 
That after the refusal to submit that issue they were cut off 
from introducing such testimony, The decision of the ques- 
tion thus raised depends upon whether the plaintiff's exclusive 
remedy is an action for damages, or whether it may elect to . 
sue for the contract price, or retain the machine and sue for 
the difference between the contract price and its market value, 
or adopt another alternative by selling the machine and suing 
for the difference between the price thus obtained and the con- 
tract price. I t  must be conceded that the authorities are con- 
flicting. I n  24 Am. and Eng. Ency., 1118, 1119, both views 
are stated and the decided cases sustaining them given. An ex- 

amination of many of the cases sustains the author, 
(277) saying that "When title has not passed and the contract 

is still executory it is usually held that the remedy by 
an action for damages is exclusive and that an action for the 
agreed price cannot be maintained. There is authority, how- 
ever, for the view that the vendor may elect either to sue for 
damages or to treat the goods as the property of the vendee, 
notwithstanding a distinct refusal to accept them, and sue upon 
a contract for the whole contract price; * * * but this rule is 
frequently confined to cases where the contract calls for goods 
to be manufactured especially for the vendee." He says that 
there is much confusion upon the subject, even among cases 
from the same jurisdiction. He  cites no case, nor do we find 
any in  our reports, directly deciding the question. We are 
therefore driven to the necessity of adopting that rule which 
seems most consonant with '(the reason of the thing" and the 
upholding of contractual duties and rights. When one has, . 
without valid excuse, broken his contract the courts will not 
incline to permit him to prescribe the rights of the innocent 
party. I n  either view, the law looks to making the plaintiff 
whole and securing to him his rights under the contract. The 
diffefence is rather in the method of working i t  out. Shall 
the manufacturer of the machine who, as the jury have found, 
has performed its part of the contract, be compelled to either 
send an agent to Louisburg and sell the machine manufactured 
for the special use and to meet the wants of the defendants, 
or to reship it to the place of manufacture before he can sue? 
I s  i t  not more reasonable and just to require the party who is 
in  default to make good his obligation and protect himself by 
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selling the machine if he does not want i t ?  If the vendor is 
required to sell or otherwise show the market value he is put 
to trouble and expense, and subjected to the sometimes uncer- 
tain verdict of the jury as to whether he has made the best 
sale or secured the best price possible, or exercised good judg- 
ment in handling the property. The case which we find 
nearest analagous to ours is White v .  Xolomo~~, 164 (278) 
Mass., 516, 30 L. R. A., 537. The defendant gave an 
order for a manikin to be delivered and for which he was to 
pay a part cash and the balance in installments. Title was 
retained by the vendor until the whole amount was paid. . The 
terms of the contract were strikingly like the one made by the 
defendants. Mr. Justice! Holmes says: "The main question is 
whether the Judge who tried the case ought to have ruled that 
the plaintiffs were not entitled to recover the price of the arti- 
cle in question, but must offer evidence to the Court upon the 
question of damages for the alleged breach of said contract. A 
majority of the Court are of the opinion that this ruling was 
properly refused. We assume in favor of the defendant, but 
without deciding that the title to the manikin did not pass by 
delivery at the Lpress office, but that assumption does not dis- 
pose of the case. I n  an ordinary contract of sale the payment 
and the transfer of the goods are to be concurrent acts, and if 
the buyer refuses to accept the goods, even wrongfully, he can- 
not be sued for the price because the event on which he under- 
took to pay the price has not happened; and although the fact 
that i t  has not happened is due to his own wrong, still he has 
not promised to pay the price in the present situation, but must 
be sued for his breach of contract in  preventing the event on 
which the price would be due from coming to pass. The dam- 
age for such a breach necessarily would be diminished by the 
fact that the vendor still had the title to the goods. But in 
the case a t  bar the buyer has said, in terms, that althongh the 
title does not pass by the delivery to the express company, if 
it does not, delivery shall be the whole consideration for an 
immediate debt (partly solvendum in futuro) of the whole 
value of the manikin, and that the passing of the title shall 
become as a future advantage to him when he has paid the 
whole. The words "in consideration of the delivery" 
are not accidental or insignificant. The contract is (279) 
carefully drawn so far as to make clear that the vendors 
intend to reserve unusual advantages and to impose unusual 
burdens. We are not to construe equities into the contract, 
but to carry i t  out as the parties were content to make it. If 
a man is willing to contract that he shall be liable for the 
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whole value of a chattel before the title passes, there is noth- 
ing to prevent his doing so and thereby binding himself to pay 
the whole sum. * * * When, as here, all the conditions have 
been complied with, the performance of which by the terms 
of the contract entitles the vendors to the whole sum, if the 
vendprs afterwards have not either broken the contract or done 
any act diminishing the rights given them in express words, 
the buyer cannot by an act of his own repudiating the title, 
gain a right of recoupment, or otherwise diminish his obliga- 
tion to pay the whole sum which he has promised." 

I t  will Se noted that in the order given in this case follow- 
ing the direction to ship the machine, are the words, "In con- 
sideration of the above," that is, the shipment .  We can see 
nothing to distinguish our case from the principles announced 
by this very able Court. We have quoted the opinion at 
length because it meets and disposes of the question before us. 
The defendant does not in his answer raise any issue the find- 
ing of which would diminish the recovery. The jury having 
found that they gave an unconditional order, and the plaintiff 
having complied with it, we can see QO good reason why it 
may not recover the contract price. The judgment must be 
affirmed. 

Affirmed. 

C i t e d :  Pra t t  v. Chafi lz ,  post, 353. 

(280) 
PARKER v. BROWK. 

(Filed 18 October, 1904.) 

1. EXECUTORS AND ADMIIJISTRATORS-Widow-Tvover and Con- 
version-Year's Nupport-Allotment-The Code, see. 2121. 

An allotment of a year's support from growing crops a t  a specified 
value is sufficiently definite to  admit the record thereof in evidence 
by the widow in an  action for the conversion thereof. 

2. CROPS-Leases-Emecutors and Administratom-Contracts. 
Where a cropper dies before harvesting his crop, his personal tep- 

resentatives are entitled to recover his chare of the crop. 

3. LANDLORD AND TEKAKT-Crops-Widow-Trot-er and Conver- 
sion-The Code, secs. 1755-1756. 

The widow of a tenant cultivating land on shares. after the crop 
is  allotted to her in her year's support. may maintain an  action for 
conversion against the landlord. 
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4. LANDLORD A N D  TENANT-Contracts-Crops-Widolo. 
Where a landlord agrees with the widow of a tenant, to whom the 

crop has been allotted as  a part  of her year's support, that  he will 
harvest the same, and after deducting the expenses pay her her 
part, he thereby rccogniaes the allotment. 

5. L A N D L O R D  A N D  TENANT-Execulo~  s and Aaministrators-'/'rover 
and Conversion-Crops-Widow. 

Where a landlord harvests crops already allotted to the widow of 
the tenant as a part  of her yeal's support, he holds the same in 
trust for her, and she may bring trover therefor. 

6.  LANDLORD A N D  Tli:NANT-Uamagc~-~Ueast~r~ o[-Trover and 
Conversion. 

I n  an action by a widow to recover an interest in crops raised by 
her husband on leased land, the instruction of the trial  judge in 
this case is proper. 

ACTION by Eula M. Parker against W. D. Brown, heard by 
Judge W. l3. Council1 and a jury, a t  February Term, 
1904, of HEETFORD. From a judgment for the plain- (281) 
tiff the defendant appealed. 

D. C.'Ba.rqqes and L. L. S m i t h ,  for the plaintiff. 
W i d m m e  d? Lawrence, for the defendant. 

CONNOIZ, J. During 1902, W. E .  Parker contracted with the 
defendant to cultivate his land-the defendant furnishing and 
fecding the team, farming implements, etc., and Parker fur- 
nishing and fecding the labor to cultivate and save the crop. 
The fertilizers were to be paid for by both parties in  equal 
proportions. The crop, except the corn, was to be divided 
equally; of the corn Parker was to have only one-fourth. 
Parker cultivated the crop until the latter part of July when 
he was taken sick, and died on 6 Septexnbcr. A fcw days be- 
fore his death the plaintiff, being enciente, left the defendant's 
premises and went to her father's home where she could have 
attention during her confinement. The plaintiff, after her 
husband's death, applied to a Justice of the Peace to lay off 
her year's support. Among other articles allotted to her were 
('cotton, $60; five barrels of corn, $15; peanuts, $125. The 
value of all the articles allotted was only $254.75, leaving a 
deficiency of $245.25," being his interest in the crops raised 
on the defendant's land. 

The Court upon the complaint and answer submitted the 
following issues: 1. "Did the defendant wrongfully and un- 
lawfully convert to his own use the property of the plaintiff 
as alleged in the  complaint?" 2. "What damage has the 
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plaintiff sustained by reason of said conversion?" The de- 
fendant excepted to the issues and assigns the submission of 
them as error. The issues are the only possible ones which 
could have been submitted. The plaintiff offered in evidence 

the recoyd of accounts showing the return of the jury 
(282) allotting the year's support. The defendant objected, 

but the, Court admitted the record and the defendant 
excepted. The objection cannot be sustained. Section 2121 
of The Code directs that the comnlissioners shall make and 
sign three lists of the articles allotted, etc. One of them shall 
be delivered to the widow, one to the personal representatives 
and one returned to the Clerk of the Superior Court, who 
shall file and record the same. I t  is only the list of articles 
which is to be recorded. The defendant relies on Kiff v. Kiff, 
95 N. C., 71, to su8tain his exception. The allotment here is 
sufficiently definite. While, as was said by the Court in that 
case, there should be a reasonable certainty in the description 
of the property allotted, this beneficent provision for the year's 
support of the widow should not be defeated by requiring any 
more than a reasonably certain allotment. Although in the 
complaint she plainly alleges upon oath that her husband's 
interest in the crop was allotted to her as a part of her year's 
support, the defendant, under oath, says that it is "untrue and 
denied," and it is worthy of note that the justice who made 
the allotment swears that "two conlmissioners were with me 
when this allotment was made; Brown was along when we 
looked over the crops, was present and showed the crops cul- 
tivated by Parker." The defendant int:oduced no evidence. 
Certainly there was no room for misunderstanding what prop- 
erty was allotted to the plaintiff. The exception cannot be 
sustained. The plaintiff swore that she never got anything 
from the crop except one bushel of corn. 

Benthall testified that he was the justice who helped allot 
the plaintiff's year's support. The record of the allotment be- 
ing read to him, after objection, he said "the articles were 
allotted from the crops raised by the plaintiff's husband for 
1902. At the time the allotment was made the crops were 
growing in the field, and we knew no other way to get at i t  

except to estimate i t  as we did. We estimated her hus- 
(283) band's interest in the cotton crop at $66); his interest 

in  the corn at $15, and in  the peanuts at $125. After 
the allotment I took charge of the crops for her. I walked 
over the land with the defendant and asked him to take charge 
of the cotton crop for me and gather it, and he said he would. 
He  was to be paid expenses for saving the crop and for his 
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trouble. I was to take charge of the peanuts, gather and 
house them, and help house the corn. We got up some of the 
corn and divided it under the contract; shocked the peanuts, 
300 shocks; could not get laborers to pick them. It was the 
last of December before I could pick the peanuts. I went 
there just before or just after Christmas to pick the peanuts, 
and picked two and a half days. The defendant and I had 
some disagreement; sent the boy back and the defendant de- 
clined to let him have .the key. The defendant forbade me 
interfering with the crops any more, or going in the field 
where the crops grew. The defendant did not agree to ac- 
cept me as a tenant. I think the amount the defendant 
claimed as due for advancements was under $50. The de- 
fendant took charge of the crop after he forbade me and the 
hired hands to save it. The blackbirds damaged the peanuts 
very much. The cotton was mostly picked out early in the 
fall. On the day of the allotment the defendant said that the 
guano account mas $40 or $50." 

This witness went to the defendant's house just before 
Christmas to settle, for the plaintiff said that he had come to 
settle Mrs. Eula Parker's account; and the defendant said he 
would not receive or accept the money. When asked for the 
account the defendant refused to present it. He tendered him 
$57 for Mrs. Parker and he refused it. 

The plaintiff testified that she was a t  the defendant's in 
October, 1902; he gave her weights of cotton he had gathered. 
T. T. Parker testified in regard to the cost in saving 
the crop, to the value of the crops, etc, All of the (284) 
testimony was objected to and the defendant excepted. 
The defendant introduced no testimony, but moved the Court 
to dismiss the action as upon nosuit. The motion was denied 
and the defendant excepted. 

The Court instructed the jury that if they believed the evi- 
dence they would answer the first issue "Yes;" that one-half 
the cotton and peanuts and onefourth the corn raised by W. 
E. Parker on the defendant's land for the year 1902 was the 
property of the plaintiff. .To this charge the defendant ex- 
cepted. 

I n  his brief the defendant attacks the validity of the allot- 
ment for uncertainty. The objection, as we have said, cannot 
be sustained. The allotment being valid, the plaintiff became 
the owner of such interest as her husband had in the crops. 
Kiff v. Kiff, supra. The defendant insists that the husband 
was a mere servant a ~ d  that he was only entitled to wages, 
and then only upon condition that he completed his term of 

207 



service and cultivated and harvested the crops-such wages to 
be measured by the amount of the crops raised; that he had 
no property in or right to the possession of any part of the 
crops upon which to base an action for a conversion. The 
form of the action or the prayer for relief is immaterial. 
The plaintiff has made a clear, plain statement of her rights 
and her wrongs. The defendant denies each allegation, and 
"for a further defense" sets out in detail his version of the 
transaction; when the plaintiff introduces testimony the de- 
fendant, by his demurrer admits it, and the jury find it to be 
true, sustaining her allegations. The defendant relies upon 
Thigpem v. Leigh, 93 N. C., 47. While this Court held in 
that case that a contract to make and save a crop was entire, 
and if the plaintiff of his own accord and without any legal 
excuse abandons the crop he loses his right or interest therein, 

the Court has not decided that where, as is admitted in 
(286) this case, the lessee has made the crop and harvest 

time has come and he sickens and dies, the lessor may 
take the entire crop and refuse to render any account of it, 
or pay over the proceeds after deducting all amounts due for 
advancements and for saving the crops to the representatives 
of the lessor. I t  matters but little, if at all, in what form of 
action the widow, who has by the allotment of her year's sup- 
port become entitled to her husband's interest, seeks to have a 
settlement with the lessor and payment of the amount due her 
for the support of herself and her infant children. The Court 
will hear her complaint and afford to her a remedy if upon "a 
plain and concise statement of the facts constituting a cause 
of action" she be entitled thereto. We will not, since the 
adoption of The Code of Civil Procedure, stop to inquire 
whether the cause of action be in trover or detinue, or whether, 
except for the purpose of jurisdiction, i t  be es clelicto or ex 
contractu. I f  she has a legal right of which the defendant has 
deprived her, the Court will find and administer a remedy cor- 
responding to her right. This is the perfection of remedial 
justice. 

Assuming, however, that the contract made by Parker with 
the defendant was entire, and that the portion of the crops 
which he was to receive at the end of his term of service was 
jn the nature of wages, it is well settled that his failure to 
perform in  full being caused by sickness and death, he does 
not lose his right to be paid as upon a quantum rneruit. 

The principle enforced in Thigp~n  v. Leigh, supra, has been 
modified by this Court in Chamblee. v. Baker, 95 N. C., 98. 
Referring to that case, SMITH, C. J., says: "It is otherwise 
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under the present system, and the entire dispute, involving 
opposing deqands, is now adjusted in a single action. This 
is some relaxation of the doctrine regarding special contracts 
and the enforcement of the oblimtions thev create. The mani- " 
fest injustice, upon such technical grounds, of refusing 
all compensation for work done and not completed (286) 
" * * and allowing the party to appropriate them (the 
benefits) to his own use without paying anything, has been 
often felt and expressed by the judges and a mode sought by 
which the wrong could be remedied"--citing Gorman v. Bel- 
lamy, 82 N.  C., 496. See also Brown v. Morris, 83 N.  C., 251, 
and I c e  Co. v. Coal Co., 134 N .  C., 574. Pn Thigpen v. Leigh, 
supra, i t  appeared that the lessee "of his own accord aban- 
doned the crop in Junc." However this may be, and without 
intending to question the principle upon which that casc is 
sustained, further than i t  may be modified by Chamblee v. 
Baker, supra, it is clear that when the lessee is prevented by 
the visitation of God, as sickness or death, from performing 
his contract in full, 11e or those in succession may recover the 
amount of the compensation promised, subject to the deduc- 
tion of such loss or damage as is sustained by his sickness or 
death. 

I n  W d f ~  ?I. Homi~s, 20 N. Y., 197, 75 Am. Dec., 388, it is 
said: "There is good rcason for tho distinction, which seems 
to obtain in all the cases, between the case of a willful or 
negligent violation of a contract and that when one is pre- 
vented by the act of God. I n  the one case, the application of 
the rule operates as a punishment to the person wantonly 
guilty of the breach and tends to preserve the contract inviola- 
ble; while in the other, its exception is calculated to protect 
the rights of the unfortunate and honest man who is provi- 
dentially and without fault on his part prevented from a full 
p?rformance." This exception to the general rule is in accord- 
ance with the maxim, actus dei n~rn inem facit in  jmriam, and 
is sustained by a number of cases cited in 20 Am. & Eng. 
Ency. (2 Ed.), 44. 

We do not, however, assent to the propositivn that the Ies- 
see is a mere servant working for wagrs. He has an interest 
in  the crops subordinate, it is true, to the rights of the 
lessoralandowner, as prescribed by section 1754 of The (287) 
Code. This section, it will be observed, is a part of 
the Landlord and Tenant Act of 1876-77, and expressly refers 
to lands rented or Irased for agricultural purposes. I t  is true 
that thc term "cropper" is used in some of the cases in  our 
reports, but, except in the sense that the lessee makes a crop 
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and the lease or contract has that object in  view, the terfn is 
not in harmony with the language of the statute. We do not 
intend by anything said herein to question or doubt the well- 
defined and secured rights of the landowner as provided by 
statute and the decisions of this Court. We cannot, however, 
give our assent to the construction of the statute contended 
for by the defendant. I t  recognizes that in many respects the 
lessee has a property in the crops made, and it is for this rea- 
son that, for the purpose of protecting the lessor in the pay- 
ment of his rent and the performance of any stipulations in 
the contract, such as ditching, fencing, etc., and the payment 
of advancements made, i t  provides that '(any and all crops 
shall be deemed and held to be vested in possession of the 
lessor or his assigns." * * * I n  the next sentence the right of 
the lessor is referred to as "this lien." * * * I n  section 1753 
the lessee is given the right, by complying with the statute, to 
bring an action for the recovery of such part of the crops as 
he may be entitled to. I n  this case the plaintiff was not com- 
pelled to resort to the remedy prescribed by section 1756 of 
The Code. She may pursue her remedy by a civil action to 
rcover the value of the crops, subject to such deductions as the 
lessor was entitIed to by reason of advancements, cost of hous- 
ing, and such damage as he may have sustained by reason of 
the inability of the lessee to perform his contract. 

There is, however, another view of the case upon which the 
plaintiff is entitled to maintain, her action. I t  is admitted by 

the demurrer to the evidence that the defendant, after 
(288) the allotment of the year's support of which he had full 

knowledge, agreed with her father that he would gather 
the cotton, receiving pay for his expense and trouble, and that 
the father should gather the peanuts and corn. While the de- 
fendant did not by this agreement forfeit any of his rights as 
lessor to be paid the amount due him, he di'd recognize the right 
of the plaintiff to have her husband's interest in the crops as 
allotted to her. When the crops came into his actual poss&on, 
either by being saved by himself or by her father, he held them 
in trust, first to pay himself the amount due, and then for the 
plaintiff. The failure of the plaintiff's agent to pick the pea- 
nuts by January l, 1903, they having been shocked, did not 
work a forfeiture of her interest therein; i t  only entitled the 
defendant to proceed to have the peanuts picked, and deduct 
the amount paid therefor and any damage he may have sus- 
tained by reason of the failure of the plaintiff to do so. 

I t  is further admitted by the demurrer that just before or 
after Christmas the plaintiff's father-offered to pay the defend- 
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ant what she owed him, which 'he declined to accept. H e  asked 
for a statement of his account, and upon his refusal to give it 
he tendered the amount which the defendant had said was due 
for fertilizers, all of which the defendant refused. The defend- 
ant in his answer says that he had a statement of all amounts 
paid out for saving the crops, but for some reason he fails to 
introduce any evidence to sustain his allegations. I t  is true 
that at the time the demand for settlement was made, some 
four hundred or five hundred pounds of cotton remained- in 
the field, and the peanuts had not been picked. I f  the defend- 
ant had gi'ven this as a reason for not at that time coming to a 
settlement, the plaintiff mould have then had no cause of com- 
plaint. He  gives another and entirely different reason, indi- 
cating clearly that he does not recognize the plaintiff's right to 
have an account or make any claim to the crops. This 
was a clear denial of any duty to the plaintiff to respect (289) 
to the crops and entit.led her to bring her action. I n  any 
point of view, the Court below correctly refused to dismiss the 
action, and charged the jury that if they believed the evidence 
to answer the first issue "Yes." This case is clearly dis- 
tinguished from Slzearin c. Riggsbee, 97 K. C., 216, and Waller  
v. Bowling, 108 N. C., 289, 12 L. R. A,, 261. The special re- 
quests for instructions were all based upon the defendant's cop- 
tention that the plaintiff was not entitled to maintain her ac- 
tion, and are involved in the motion to nonsuit. They are dis- 
posed of by the ruling sustaining his Honor's refusal to direct 
a nonsuit, and approving the charge upon the first issue. 

His Honor charged the jury upon the second issue as fol- 
lows: "In arriving at your conclusion as to this, you will first 
ascertain the value of the cotton and peanuts which were raised 
on the land of the defendant by the plaintiff's husband in 1902 ; 
from this you will deduct the cost of the fertilizers used for 
tllese crops. You will then ascertain the value of the corn that 
was raised on this land and the cost of the fertilizers used for 
this crop; then deduct the cost of the fertilizers from the value 
of the corn; then divide the amount into four parts, and divide 
the value of the cotton and peanuts as found by you into two 
parts; then take one of these parts and one-fourth of the value 
of the corn and add these items together, and you will then have 
the amount or value of the plaintiff's interest in the crops, sub- 
ject to expense of taking care of them by the defendant. From 
the amount ascertained as the value of the plaintiff's interest in 
the crops you will then deduct such amount as you find was 
reasonably necessary to take care of the crops as the husband 
of the plaintiff was required under his rental contract with 
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Brown, and then deduct this shm from the amount you find 
as the value of the plaintiff's interest in the crops subject 

(290) to this charge, and the amount left d l  be your answer 
to the second issue.'' The defendant excepted. The in- 

struction was correct, and gave the jury the proper rule for ar- 
riving a t  the verdict. I f  the jury have failed to reach a correct 
verdict on the second issue, the defendant has no just cause to 
complain. He  alone had the data by which to fix the amount of 
the plaintiff's interest in the crops after paying all liens there- 
on. He, we must assume, for reasons satisfactory to himself, 
withheld i t  and left the plaintiff to make out her case and the 
jury to act upon such testimony as she could give them. He  
shows no damage sustained by the death of the lessee or delay 
in gathering the peanuts. I t  is not for us to do more than de- 
cide the questions of law presented upon the record, but we can- 
not refrain from saying that it would seem that a matter so 
simple, and rights so manifest, might have been settled easily 
and promptly. The husband died 6 September, 1902, leaving 
the fruits of his year's labor in the field. The widow and her 
infants are not yet in the enjoyment of a year's support. We 
have examined the record and briefs of counsel with care and 
find no error in  the judgment. Let it be 

a Affirmed. 

Cited:  Sessoms v. Taylor,  148 N .  C., 371. 

EASON v. DORTCH. 

(Filed 18 October, 1904.) 

MORTGAGES-Foreclosure-Trusts-Emecutors and ArFministrators- 
The Code, see. 1276-Lws 1901, oh. 186. 

The executor of a trustee in a deed of t ru s t  has no power to sell 
the property conveyed therein, in the absence of a request so to do 
by one of the cestuis que trust .  

ACTION by 3'. P. Eason and others against I. F. Dortch and 
others, heard by Judge H. H. Justice, at February Term, 1904, 
of GREENE. From a judgment for the defendant the plaintiff 
Eason appealed. 

L. V .  Morrill and G. ill. Lindsay, for the plaintiff. 
L. I. Moore, for the defendant. 
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CLARK, C. J. This is an action for an injunction to prevent 
a sale of the land of the plaintiffs, which would east a cloud 
upon their title. Omitting details unnecessary to the point 
upon which we place our decision, a deed in trust had been 
executed upon said land with a power of sale, W. T. Dortch 
being named as the trustee. Subsequent to the death of the 

I trustee, his executor, the defendant Isaac 3'. Dortch, has adver- 
tised the land for sale by virtue of said power of sale in said 
deed of trust. I n  an affidavit filed in this cause by said Dortch 
he admits that he has not been requested, in writing or other- 
wise, by any of the cestuis yue trustent in said decd so adver- 
tise the land for sale and has not had any eorrespondcnce or 
communication for years with either of them. Thereupon the 
injunction was continued to the hearing, and upon appeal that 
order was affirmed by a per c u ~ i a m .  Eason v. Dortch, 134 N.  
C., 753. At the hearing it does not appear that there was any 
additional evidence to the admissions in the pleadings 
and affidavits previously filed, but the Judge sustained (292) 
a demurrer to the evidence and rendered judgment as of 
rronsuit against the plaintiff's. Prior to chapter 186, Laws 1901, 
amending section 1276 of The Code, the personal representative 
of a deceased trustee in a deed of trust to secure a debt had 
no power to oxecute the same, and that act, while conferring 
such power, contains this restriction: "Provided thal the ad- 
ministrator or executor of a trustee shall not execute the powers 
conferred by this act except upon the written request of any 
creditor secured in or by the decd of trust." There was no evi- 
dence or finding of fact contrary to the above affidavit in the 
cause filed by the defendant Dortch. The injundion was er- 
roneously dissolved, and in rendering the judgment of nonsuit 
there was 

Error. 

MONTGOMERY, J., eorreurrii~g-. I concur in the opinion of the 
Court in its conclusion that the defendant Dortch should have 
been enjoined from making sale of the property advertised by 
him. I n  his answer he did not aver that he had been 
requested, in writing, by the c ~ s t u i s  p e  trust, the other defend- 
ants, to rnakc tho sale. I n  fact, in an affidavit filed in the 
cause, he admitted that he had not received instruction. to 
make the sale. Our statute (Laws 1901, chap. 186) requires 
such written instructions and request as a condition precedent 
to the sale. But that was not the main point in the case, and 
I desire to express my views upon what I regard the real ques- 
tion raised by the appeal in addition to the matter decided by 
the Court. 213 
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This action was brought under chapter 6, Laws of 1893 
for the purpose of having determined and settled an adverse 
claim of the defendants to a certain piece of land now in the 
possession of the plaintiffs and claimed as. their property. The 

defendants, William R. Devries, Devries, Young & GO. 
(293) and W. R. Devries D Co., who, according to the allega- 

tions of the complaint, are setting up an adverse claim 
to the property, failed to put in an answer to the complaint. 

Laws 1893, chap. 6, provides that if the defendant in such an 
action "disclaims in his answer any interest or estate in the 
property, or suffer judgment to be taken against him without 
answer, the plaintiff cannot recover costs." Therefore the plain- 
tiffs here, because the defendants failed to answer, are entitled 
to a judgment, either final as of pro confesso, or interlocutory 
by default and inquiry, but without recovering their costs. At 
the proper time the plaintiffs moved before the Court below for 
final judgment against the defendants above named for want of 
an answer on their part and the motion was denied. I am of 
the opinion that such a judgment should have been rendered. 
This view I am aware is in conflict with the case of Junge V .  

MacEnight, 135 N. C., 105, and I am glad to have an oppor- 
tunity to say that the decision there was erroneous. The Judge 
who wrote for the Court that case was well aware at  the time 
that i t  threatened titles to property acquired under decrees and 
judgments rendered under the almost uniform practice of the . 
courts for many years, as well as produced uncertainty as to 
!he future practice in  an important line of cases. But he felt 
constrained to take the position announced by a majority of 
the Court because of the clear and explicit language of sections 
385 and 386 of The Code. However, he is now well satisfied 
that too much consideration was giren to the language of the 
sections, and not enough to the reason of the law and to other 
sections of The Code, to wit, sections 286 and 393 and the decis- 
ions of the Court on the subject. The plaintiff in the present 
case filed his complaint as the law directed, and the defendants 
should, under The Code, have demurred or answered. Xot 

having done either every material allegation of the com- 
(294) plaint was to be taken as true. The Code, see. 268. 

What kind of a judgment, then, were the plaintiffs en- 
titled to?  I t  could not be one by default and inquiry, for the 
reason that under section 268 of The Code there was nothing 
left to be inquired into. The material allegations of the com- 
plaint were to be taken as true. I n  Bonharn 1;. Craig, 80 N .  C., 
224, i t  was alleged in the complaint that there was no consid- 
eration for the deed, and the allegation was not denied. The 
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E a s o ~  u. DORTCH. 
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Court said there: "The fact is therefore admitted, and the ef- 
fect of the admission is as available to the plaintiff as if found 
by the jury." Cook v. Quirkin, 119 N. C., 13. It must be, 
then, that sections 385 and 386 of The Code have reference to 
actions for the recovery of money, section 385 applying to ac- 
tions in  the nature of debt, the amount being fixed and deter- 
mined and due by contract; and section 386 applicable where 
the action sounds i n  damages. I n  the former case the judgment 
is by defauZC final. I n  the latter case there is something to be 
inquired into and the judgment is to be by default and inquiry. 
The cause of action is admitted by a failure to answer, but the 
amount of the recovery is uncertain and to be inquired into. I n  
the present case, therefore, the defendants having failed to an- 
swer and the action being not for a money demand, every ma- 
terial allegation of the complaint is admitted and the plaintiffs 
were entitled to a final judgment, not necessarily for all relief 
they seek in  the complaint, but such as by law they were en- 
titled upon the complaint. And that brings up for consider- 
ation the nature and particulars of the complaint. I n  1877 
Isaiah Rawles and Ann S. Rawles his wife, executed a deed of 
trust to W. T. Dortch, the defendant's testator, upon a tract of 
land of 452 acres belonging to the wife, Ann S., to secure a 
large debt due to the other defendants. The wife, however, re- 
served her homestead exemption in the tract of land. 
The trustee, in  1879, instead of selling the land on de- (295) 
fault of the payment of the debt under the power con- 
tained in the deed of trust, resorted to foreclosure proceedings 
in the Superior Court of Greene County. Service of the sum- 
mons issued in that action in September, 1878, was accepted by 
the wife, Ann S., but it was not served on the husband. That 
summons was not returned and no complaint was filed. At the 
March Term, 1879, another summons was issued against both 
the husband and wife, but service was made upon the husband 
alone. The complaint was filed in which a sale of the property 
was demanded for the payment of the debt, and i t  was expressly 
declared that the tract of land was the property of the wife and 
that she had reserved her homestead iaterest in it. A decree 
was made in  which it was adjudged that the defendants then 
be foreclosed of the equity of redemption in  the land, subject, 
however, to the defendant Ann S. Rawles' homestead right 
therein, and the defendant in this action, Isaac F. Dortch, was 
appointed commissioner to make sale and title to the purchaser 
in  case the amount of the debt fixed in the decree was not paid . 
by a day certain. The commissioner made the sale and reported 
to Court and i t  was confirmed. The report of sale was in the 
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following words: "That he sold said lands, subject to the 
homestead right therein of the defendant Ann S. Rawles, after 
due advertisement, for cash, a t  the court-house door in  the town 
of Snow Hill, on Saturday, 17 January, 1880, at  public auction, 
at which time and place William R. Devries became the pur- 
chaser of said lands, as the last and highest bidder, at the price 
of 1,500. That said sum is a fair, just and reasonable price 
for said lands. He, therefore, recommends .that said sale be 
in  all respects confirmed." 

' The following is a part of the decree of confirmation: '(The 
commissioner Isaac F. Dortch having reported to this term 

that he sold the lands described in the pleadings 011 

(296) 17 January, 1880, subject to the homestead right of the 
defendant Ann S. Rawles, to William R. Devries, who 

is one of the plaintiffs, for the sum of $1,500, which sum he 
reports to be a fair price, and there being no exception filed it 
is ordered, adjudged and decreed that the sale be confirmed, a d  
said commissioner is ordered to make title in fee to said pur- 
chaser for said lands, subject to the homestead right of said 
Ann S. Rawles, as the same existed at the date of the mortgage 
named in the pleadings." 

Mrs. Rawles had her homestead laid off to her and has since 
died. 

W. R. Devries, one of the defendants, purchased the land at  
commissioner's sale, having been authorized in the decree to do 
so, and the plaintiffs claim title to that part of the land upon 
which Mrs. Rawles selected as a homestead through lnesne con- 
veyances from W. R. Devries. Isaac F. Dortch, as executor of 
W. T. Dortch, who was the trustee named in the deed of trust, 
has advertised the 542-acre tract of land for sale, the proceeds 
to be used towards the payment of the balance of the debt men- 
tioned in  the deed of trust after the application of the proceeds 
of the sale of the land by the Court's decree. The ground upon 
which he claims the right to sell the property is that this Court, 
in Swi f t  v. Dixon, 131 N. C., 42, has decided that. W. R. Dev- 
ries got no title to the land at the con~missioner's sale and that 
the deed of trust is still valid and subeisting. I n  that case it 
was decided that Ann 5., the wife, was not a party to the suit 
of the foreclosure proceedings on the ground that there was no 
connection between the first summons in that proceeding and 
the last one. 

The reasonable and fair interpretation of that decision of 
the Court is that Devries did not get the title of the wife Ann 
S., but i t  does not follow that he did not get the husband's in- 
terest in the land. But however that may be, the ques- 
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tion is whether this land should be sold again in the face (297) 
of the record in the foreclosure procedings and the deed 
which Devries, the purchaser, has executed to another for a 
full and fair  price to the land. As has been seen and pointed 
out from the complaint in the foreclosure proceedings ,4nn S., 
the wife, was treated as if she was before the Court in all r e  
spects; the prayer was that the land itself should be sold sub- 
ject to her homestead right; in the decree of sale the land was 
ordered to be sold subject to her homestead right and not the 
interest of the husband in  the land; in the report of sale the 
comniissioner said that he sold the l a ~ d  subject to the home- 
stead right of the wife, and not the interest of the husband, 
and that the land brought a faix- price, and in the decree of 
confirmation it was recited that the land had been sold subject 
to the right of the wife's honiestead and not the interest of the 
husband and that the price was fair. I think, therefore, that 
i t  would be against good conscience and inequitable to permit 
the defendants to have the threatened sale of the land claimed 
by the plaintiffs, and that the proceedings and the judgment 
in the foreclosure proceedings are an estoppel of record against 
the defendants. The plaintiffs were entitled to their judopent 
in the Court below from my point of view. 

CONNOR, J., concurs in the concurring opinion. 

I Ci-ted: Junge v. MacKnight ,  137 N .  C., 288. 

BEAL v. RAILROAD CO. 
(298) 

(Filed 25 October, 1904.) 

1. EMINENT DOMAIS-Railroads-Darnages-Easements-The Code, 
sec. 1946. 

The purchaser of land subsequent to the location thereon of a rail- 
road may recover permanent damages for the easement taken. 

I n  a n  action for damages for the location of a railroad on the land 
of the plaintiff the judgment should definitely fix the land over 
which the road is located and the width of the right of way. ' 

ACTION by J. W. Beal against the Durham and Charlotte 
Railroad Company, heard by Judge H. R. Bryan  and a jury, 
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at February Term, 1904, of CHATHAM. From a judgment for 
the plaintiff the defendant appelaled. 

Womack & Hayes, for the plaintiff. 
Guthrie & Guthrie, for the defendant. 

COXNOR, J. This is a special proceeding brought by the 
plaintiff to recover damages to his land over which defendant 
c'orporation has located its track. There are a number of 
questions raised which we do not deem it necessary to consider. 
The pleadings and verdict of the jury establish the following 
facts: The road was originally located during 1893 over a 
tract of land which did not at that time belong to the plaintiff. 
The claim for damages on account of that entry and location 
is barred by the statute of limitations and is  thus eliminated 
from the case. The defendant, within two years and prior to 
the purchase of the land by the plaintiff, relocated its road, 
changing its line s c ~  as to avoid a curve over the land purchased 

after such relocation by the plaintiff. The jury find that 
(299) by this entry and location the plaintiff has sustained 

one hundred and fifty dollars damage. The defendant 
moved in arrest of judgment, assigning quite a number of 
grounds therefor. The principal contention is that at the time 
of the entry and new location the land did not belong to the 
plaintiff, and that whatever damage was sustained belongs t 6  
the plaintiff's grantor; that plaintiff took the land subject to 
the burden. This Court has decided the question adversely to 
the defendant's contention. We can add nothing to the dis- 

I cussion of the question by SHEPHERD, J., in Livermon v. R. R., 
1 109 N. C., 62 ;  Phillips v. Telegraph Co., 130 N. C., 513, 89 

Am. St., 868. The claim of the plaintiff is not for a trespass, 
which is personal and does not pass with the title, but for pay- 
ment of an easement acquired by the defendant by the entry 
and location of its roadbed. The defendant was entitled by 
its charter or by section 1946 of The Code to enter upon the 
,land and locate its road. I t  acquired the easement, either by 
condemnation proceedings properly conducted, or by paying 
the value thereof, as assessed in  a proceeding brought by the 
owner of the land. The measure of damages in such case is 
pointed out in Livermon v. R. R., 114 N. C., 692, and his Honor 
confined the jury to the rule therein prescribed;. The defend- 
ant says, however, that the description of the land in the com- 
plaint is too indefinite and the extent of the easement to be 
acquired is not fixed in the jud,gment. That under section 
1946 of The Code it is entitled to have a copy of the judgment 
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recorded in  the office of the Register of Deeds in the county 
wherein the land lies and this record shall constitute its muni- 
ment of title. That the judgment rendered i n  this proceeding 
neither describes the land or the width of the right of way 
acquired, nor does it make any reference to the charter or the 
complaint by which its rights may be fixed. We are of 
the opinion that the defendant's contention in this re- (300) 
spect is well founded. The judgment is framed as in an 
ordinary action for damages for a trespass and confers upon 
the defendant no right to any easement. The reason upon 
which the plaintiff is held to be entitled to recover is that he 
in this manner receives payment for the permanent burden 
imposed upon his land, and certainly when he receives the 
amount awarded him the defendant should have some record 
evidence of the extent of the right thereby acquired. The'com- 
plaint should have given a more definite description of the land 
crer which the defendant had located its road. The Court 
upon motion would have required him to have done so, but the 
defendant made no such motion. I f  the plaintiff desired to re- 
strict the width of the right of way he should have alleged that 
full width which defendant was empowered to take was not 
necessary for if;s roadbed, etc., or if defendant did not wish to 
acquire an easement to the extent of its chartered right and 
pay therefor, either party may have so stated in the pleadinge. 
I n  the absence of any such suggestion we must assume that it 
was intended to vest in the defendant a right of way of the 
width fixed by the charter. This was conceded on the argu- 
ment. The judgment should be so drawn as to fix definitely 
the land over which the road is located, the width of the right 
of way, either by examining the charter, which for that pur- 
pose may be put in evidence, or by referring to it by title, etc. 
When the judgment is so reformed the plaintiff will be entitled 
to the amount assessed as compensation for the easement. The 
ofher grounds upon which the motion in  arrest is made cannot 
be sustained, Neither party will recover any coAt in this 
Court. The judgment is 

Nodified and affirmed. 

Cited:  R. R. v. Olive, 142 N. C., 270. 
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JOYRER v. FUTRELL. 

(Filed 25 October, 1904.) 

1. LIMIT-4TIONS O F  ACTIONS-Remainders-Estates-Adverse Pos- 
session. 

The statute of limitations does not run  against a remainderinan 
until the death of the life tenant. 

2. JUDICIAL SALES-Bales-Executors and Administrators. 
A confirmation of a sale of the estate of a decedent is a condition 

precedent to  the exercise by an executor of the right to convey title. 

ACTION by 31. F. Joyner against C. Futrell, heard by Judge 
W .  B. Council1 and a jury, a t  January Term, 1904, of NORTH- 
A M P T ~ N .  From a judgment for the plaintiff the defendant ap- 
pealed. 

Peebles & Harris and Gay & Xiclgette, for the plaintiff. 
Winborne & Luwrence and TV. E. Daniel, for the defend- 

ant. 

WALKER, J. This is an action to recover real property. 
Both parties claim, either mediately or immediitely, under the 
will of James MeDaniel, the land in controversy known as the 
"eastern portion of the Marsh tract" devised in the first item 
of the will to A. J. Harrell, trustee for Rebecca Blythe, during 
her life and at  her death it was devised to James Bryant, and 
the other portion of the tract was devised in the second item to  
M. F. Joyner, the plaintiff. I n  the third item it is provided 
that if Bryant or M. F. Joyner, the plaintiff, should die with- 
out heirs of his body, the survivor should have the share of 
the one so dying. Bryant died without heirs of his body and 
Rebecca Blythe died afterwards and about four years before 

this action commenced. The defendant claims the land 
(302) by virtue of a sale made under an order of the Courtkin 

a proceeding brought in the late County Court by A. J. 
Harrell, executor of James NcDaniel, against the devisees and 
heirs at  law for the sale of the land for assets, and mesne con- 
veyances connecting him with the tide of the purchaser at that 
sale, and he contends that the said proceeding and sale divested 
the plaintiff of the title he acquired under the will, which was 
passed to the purchaser at the sale and which has been vested 
in the defendant by the niesne conveyances. So that the plain- 
tiff is entitled to recover the possession of the land in this case 
unless that proceeding and the sale were valid and must have 
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the effect of defeating his title and consequently his right of 
possession. 

The evidence in regard to the proceeding to sell the land for 
assets in very meager. I t  consists of (1) an order of sale by 
which license is given to the executor to sell the real estate of 
his testator to pay the debts of the estate; (2)  a report showing 
that he had sold the land to James Bolton for $125 and taken 
bond and security for the purchase money, as required to do by 
the order of the Court; ( 3 )  an entry on the docket of the Court 
as follows: "Northampton County. September Court, A. D. 
1867. The foregoing report of the account of sale of the land 
belonging to the estate of James McDaniel, deceased, is re- 
turned in open Court on oath by A. J. Harrell, executor, and 
is ordered to be certified and recorded"; (4) a deed from the 
executor to Qodwin M. Powell for the land, in which it is re- 
cited that it was sold under an order of the Court and that 
Powell became the purchaser. There is no affirmative proof 
that the plaintiff was made a party to the proceeding by the 
service of process, nor is there any evidence that the sale was 
ever confirmed by the Court. I t  also appeared from the docu- 
mentary evidence that the executor of McDaniel had filed his 
petition at December Term, 1867, of the County Court 
in a proceeding against McDanicl's heirs and devisees (303) 
for a final settlement of his executorship, and his final ac- 
count showed that he had received as executor a certain gross 
sum, but it did not appear (unless by inference) that the pur- 
chase money of the land was a part of that sum. I n  that pro- 
ceeding the executor's final account was approved and confirmed. 

I t  was admitted that the defcndant and those under whom he 
claims have been in the adverse possession of the land since 
1867 claiming the same by virtue of thc said sale and deed of 
the executor. The adverse possession of the defendants under 
color cannot avail them for the purpose of ripening their title. 
I t  is an elementary principle that the statute of limitation does 
not run against any person until his right of action has accrued, 
and in this case it did not accrue to the plaintiffs, as against the 
defendants, until the death of the life tenant, Rebecca Blythe, 
which occurred on 15 May, 1900. So long as she lived they 
had no right of possession upon which to base a suit for the re- 
covery of the land. E v e r ~ t t  v. Newton ,  118 N. C., 919; Wood- 
l i e f  v. Wester, ante, 162. 

The only other question which we need consider, that is, as 
to the validity of the deed of the executor and its sufficiency to 
pass the title, without any confirmation of the sale by the 
Court, is equally well settled. This Court, and all courts, we 
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believe, having jurisdiction to pass upon judicial proceedings 
for the sale of land have uniformly held that it is necessary 
that the sale be reported to the Court, and that it be confirnled 
before the comnissioner or other person appointed by the Court 
to make the sale can have any power to make title to the pur- 
chaser. The comnlissioner is invested with a naked power 
which must be exercised under the supervision and control of 
the Court, and he has no authority to act save that which he 
derives from the Court under its order or judgment. The bid- 

der at  a judicial sale, on the other hand, acquires no . 
(304) right before the sale is reported by the oi3cer and the 

sale is confirmed by the acceptance of his bid. ,Until 
then the bargain with hini is not complete and he acquires no 
title of any kind to the land. H e  is regarded as a mere pre- 
ferred proposer until he has been accepted by the Court as the 
purchaser, and every bidder is presumed to know, because he 
should know, that his bid is made subject to the condition of 
its acceptance or rejection by the Court. A formal direction 
to make title is not always necessary to confer upon the com- 
missioner the power to convey the land to the purchaser by . 
deed, but a confirmation of the sdle cannot be dispensed with 
in  any case, unless perhaps in some way it has been waived. 
I t  is a condition precedent to the exercise of the right to convey 
the title. This principle has been settled by numerous authori- 
ties. Bost, ex parte, 56 N. C., 482; Brown v. Coble, 76 N. C., 
391; Mebane v. Xebane,  80 N .  C., 34; Latta v. Vickers, 88 N. 
C., 501; Foushee v. Durham, 84 N.  C., 56; Niller  v. Feezor, 82' 
S. C., 192 ; Attorney-General v. i\Tnviga50?z Go., 86 N. C., 408 ; 
Dickerson, ex pnrte, 111 N.  C.; 108; Vanclerbilt v. Brown, 128 
N. C., 498 ; Mason' v. Osgood, 64 S. C., 467 ; Rorer Jud. Sales, 
see. 122. 

I n  this respect a judicial sale differs from one made by an 
individual or& sheriff under zn execution in his hands. when 
confirmation of a judicial sale takes place the purchaser ac- 
quires an equity to call for the title upon payment of the pur- 
chase money (Farmer  v. Daniel, 82 N. C., 152), and when the 
transaction is completed by confirmation and conveyance of the 
title, i t  all relates back to the day of sale, and the purchaser 
is invested with the title as of that time. Rorer, supra, 128; 
Bass v. Arrington, 89 N. C., 10. As the sale under which the 
executor made the deed had not been confirmed by the Court, 

so far  as appears in this case, the act of the executor in 
(306) attempting to pass the title was without any authority 

and void. I t  follows, therefore, that the defendant has 
acquired no title or right to the possession of the land under 
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the executor's deed. and. as that is his onlv source of title. he 
cannot successfully resist the recovery 01 the plaintiff in this 
case. Wc have found nothing in the record in thc nature of a 
recital, nor any facts from which we can draw any infcrei~ce 
or pi-esumptbn that will change this result. The long posses- 
sion of the defendant, and those undm whom he claims, does 
not furnish any reason for presuming anything in  favor of the 
regularity of the proceeding and the validity of his deed, as the 
plaintiff was never put to his action or required to assert his 
right to the possession of f21e land until a few gears ago. But 
while the defc~~duiit must lose in this suit we think hc may yet 
apply to the Court in the other proceeding, which is still pend- 
ing, and obtaii~ relief, provided that, upon the facts as they 
may be made to appear to the Court, he is entitled to it. I f  
he desires to nursue that course hc mav. as ancillarv to his ., , 
remedy, move the (hurt  for a stay of the writ of possession 
in this case until that matter can be heard and determined. 
We are not intinmtiug an opinion upon the merits of such an 
application in any of its stages, but what has been said is in- 
tended to show that the defendant's remedy is not in this action 
but in the proceeding for the sale of the land. Lord .v. Beard, 
79 N. C., 5 ;  Lord v. Mei-oney, 79 N .  C., 15. 

With every disposition to sustain proceedings in the County 
Courts and courts of equity, where the practice and procedure 
seldom conformed strictly to the law because of the loose meth- 
ods obtaining in them, we are unable to discover any 
ground on which we can uphold the proceeding upon (306) 
which the defendant relies in this case. 

The ruling and judgment of the Court below were correct 
upon the facts as they appeared at the trial. 

No error. 

C i t e d :  Webb v. Borden,  145 N.  C., 202. 

BROOKS V. HOLTON. 

(Piled 1 November, 1904.) 

I. PARTIES-Bolieitor-Debts of Decedents-Clerks of Courts. 
A solicitor can not sue for the benefit of the distributees of a 

deceased person to  recover money paid to  a clerk of the Superior 
Court. 

Where a solicitor sued to  recover money for the distributees of a 
decedent, a n  order directing tha t  said distributees be made parties 
plaintiff was proper. 
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ACTION by the State on relation of A. L. Brooks, Solicitor, 
against A. A. Holton, heard by Judge C. 144. Cooke, at Febru- 
ary Term, 1904, of QUILFORD. From a judgment for the plain- 
tiff the defendant appealed. 

I 

G. 8. Ferguson, ,Tr., King & Kimball and W .  P. Bynum,  Jr. ,  
for the plaintiffs. 

L. M .  flcott and J .  T .  Morehead, for the defendant. 

CONNOR, J. This action was brought by E. S. Parker, SO- 
licitor, for the purpose of recovering an amount of money paid 
to the defendant, Clerk of the Superior Court of Guilford 
County, by C. R. Benbow, administrator of Nary Stanback, 
for the benefit of her distributees. The present plaintiff was 

made a party as the successor of Mr. Parker. The 
(3017) prayer for judgment was that the plaintiff recover the 

amount for the benefit of Ada A. Stanback and Belle 
Stanback, the distributees. The defendant demurred for that 
the plaintiff had no authority nor was it his duty to sue for 
the money paid into the Clerk's office. The Judge sustained 
the demurrer and upon motion of the said distributees ordered 
that they be made parties plaintiff, and that the pleadings be 
reformed. * * * To this order the defendant excepted and ap- 
pealed. 

The order made by his Honor is fully sustained by a number 
of cases decided by this Court. Cox v. Peebles, 67 N. C., 917; 
Comrs. v. Candler, 123 N. C., 682. The distributees were the 
real 'parties in interest and the amendment in  nowise changes 
the cause of action, the amount which is recoverable, or affects 
any defense open to the defendants, as the action was origi- 
nally brought. The case is distinguished from Goodman v. 
Goodman, 72 N. C., 508, where BYNUM, J., says: "The suit 
was begun by the next of kin who had no right of action, and . the attempt is to make that good by adding as a party a person 
who himself had no existence and no right of action when the 
suit was commenced." I n  this case the distributees had a right 
of action when the suit was begun. The Solicitor expressly 
says that the money belongs to them and he is suing to re- 
cover for their benefit. I n  Merrill v. IVerrill, 92 N. C., 657, i t  
was necessary for the substituted plaintiff to set forth a new 
and different cause of action. This cannot be done. ,There is 

No error. 
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TURRENTINE v. WELLINGTON. 
(308) 

(Filed 1 November, 1904.) 

1. MASTER AKD SERVANT-Negligence. 
An employer owes the duty to his employees to exercise reasonable 

and ordinary care to prevent any personal injury to any of them 
in the prosecution of his work. 

2. NEGLIGEKCE-Master and Servant. I 

Negligence is the failure to do what a reasonable and prudent 
person would ordinarily have done under the circumstances of the 
situation, or done what such a person under the existing circum- 
stances would not have done. 

3. CONTRIBUTORY NEGLIGENCE-Master a@ Nervant. 
If an employee, by the exercise of ordinary and reasonable care, 

could have seen the danger in time to have escaped, and failed to 
do so, he is guilty of contributory negligence. 

4. INSTRUCTIONS-Fellozu Servants-Master and Servant. 
The failure to give an instruction on the law of fellow servants, 

the evidence excluding the defense of fellow servant, is not error. 

ACTION by F. Turrentine against A. J. Wellington, heard by 
Judge C. M. Cooke and a jury, a t  March Term, 1904, of OR- 
ANGE. From a judgment for the plaintiff the defendant ap- 
pealed. 

Graham & Qraham and Winston & Bryant, for the plaintiff. 
S. .A!. Gattis, for the defendant. 

Con- so^, J. The defendant under the name and style of the 
Southern Broken Stone Company was engaged by his agents 
and servants at Hillsboro, N. C., in blasting rock and prepar- 
ing and furnishing it as ballast for the Southern Railway Com- 
pany. Plaintiff on the day upon which he was injured 
was employed by defendant to assist in the work in (309) 
which he was engaged and assigned to the duty, together 
with several other employees, of breaking rock into small pieces 
after being loosened by dynamite. I t  was usual to explode the 
dynamite while the hands engaged with the plaintiff were at  
dinmer. On 28 May, 1903, the hands were called back to their 
work by Mr. Boggs the foreman, and plaintiff being engaged 
in breaking rock near the bottom of the excavation, was injured 
by a rock falling some ten or twelve feet from the bench or 
shelf up the mountain side, which had been loosened by a crow- 
bar, after the explosion of dynamite, by defendant's employees. 
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H e  alleges that he was expecting that, as was usual, the fore- 
man in  charge of the hands on the mountain side above him 
would give him warning of the falling rock. That by reason 
of their failure to do so he was struck by the rock and seriously 
injured, his leg being broken. The defendant admits that plain- 
tiff was his employee and that he was injured by the falling 
rock. He  denies that his agents and servants were guilty of 
any negligence in  the premises. He  avers that the business or 
employment in which plaintiff was engaged was attended with 
dangers, and that this was well known to the plaintiff, who as- 
sumed the risks incident thereto. That the plaintiff by his own 
negligence and carelessness contributed to his injury. That if 
he was injured by the negligence of any other person or persons 
they were his fellow,.servants. The Court, without objection, 
submitted the following issues to the jury: 

1. "Was the plaintiff injured by the negligence of the de- 
fendant? Answer: 'Yes."' . 

2. "Did the plaintiff, by his own negligence contribute to his 
in jury? Answer : 'No.) " 

3. '(What damages, if any, is the plaintiff entitled to recover? 
Answer : 'Three hundred dollars.' " 

The defendant, at  the close of the plaintiff's testimony, 
moved the Court to dismiss the action as upon nonsuit. 

(310) The motion was denied, defendant noted an exception 
agd introduced testimony. H e  did not renew his mo- 

tion at  the close of the evidence, nor did he ask the Court to in- 
struct the jury that there was no evidence entitling the plaintiff 
to go to the jury. We note this fact, not because we think that 
defendant could have successfully made such motion or request, 
but as a reason for not setting forth the testimony in full. 
There was evidence fit to be considered by the jury tending to 
sustain the affirmation of the first and third issues. There was 
also testimony proper to be considered upon the second issue, 
the weight and value of all of which was for the jury. The 
record states that no special instructions were asked by either 

' 

party. His Honor put his charge in writing. The portions 
of the charge to which the defendant's exceptions are pointed 
are : 

1. "The defendant owed the duty to his servants or employ- 
ees to exercise reasonable and ordinary care to prevent any 
person21 injury to any of then1 in the prosecution of his work." 

2. "Negligence is the failure to do what a reasonable and 
prudent person would ordinarily have done under the circum- 
stances of the situation, or doing what such a person, under 
the existing circumstances, would not have done." 
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3. "If the defendant piaced a gang of hands on the side or 
I bench of the side of tllo embankment above the r~laintiff and 

othei. laborers who were breaking up stones beneah, and if he 
directed the gang of hands to clear the place of all surface 
stones in order to prepare for another blast by dynamite, and 
that the stones when so loosened would roll down the embank- 
ment to the level where the hands were at work, and the de- 
fendant knew of this fact, it would be the duty of the defend- 
ant to see to i t  that sufficient warning or iioticc was given to 
the laborers below that a stone was going to be loosened, 
to enable them to escape to a place of safety, and failure (3il) 
to do this would be negligence, and if the jury shall find 
in  this case to be as above and that defendant failed to give the 
warning of the removal of the stones for a sufficient tirne to 
enable the plaintiff to escape, the jury should answer the first 
issue 'Yes;' if the jury should not so find, they will answer the 
first issue 'NO.' " 

4. "It was the duty of the plaintiff to exercise reasonable 
and ordinary care tb avoid danger, and if the plaintiff by the 
exercise 'of ordinary and reasonable care could have seen the 
danger in time to have escaped the danger, then he would be 
guilty of contributory negligence and the jury would answer 
the second issue 'Yes.' I f  the jury should not so find, they will 
answer the second issue 'No.''' To each of said instructions 
defendant duly excepted and assigns the same as  error. 

I 

His Honor instructed the jury in regard to the elements of 
' damage and measure thereof which plaintiff was entitled to re- 

cover, if the first and second issues were answered in his favor, 
to which there was no exception. At the conclusion of his 
charge his Honor said: "This is the law in this case, gentle- 
men. Take the case and say how yon find." 

Defendant assigns as error: "That his Honor failed in  his 
charge on tho second issue to the jury to explain contributory 
negligence or to define ordinary care; and that his Honor failed 
to charge the jury that if the plaintiff was injured by the neg- 
ligence of a fellow servant, and such negligence was the proxi- 
mate cause of the injury, then plaintiff could not recover, and 
the jury would answer the first issue 'No.' " 

We do not find ally error in his Honor's statenlent of the law 
i n  respect to the measure of duty which the employer owes to 
his servants or employees. The fomnula adopted by his Honor 
has bem approved by this Court and is sustained by Sherman 
& Red. on Neg., see. 189; 20 Am. & Eng. Ency., 55. 
The definition of negliqencc is that given in R. R. v. (312) 
Jones, 95 U. S., 442; Sher. & Red. on Neg., 1, and ex- 
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pressly approved by this Court in Bra$ley v. R. R., 126 S. C., 
735; 21 Am. & Eng. Ency., 458. The third instruction is but 
an application of the general principle to the testimony and 
we think entirely correct. There was evidence, if believed by 
the jury, to sustain the hybpothesis submitted to them. 

We find no error in the fourth instruction in regard to con- 
tributory negligence. The exception is directed rather to the 
failure of his Honor to explain contributory negligence and 
define ordinary care to the jury. 

We have carefully considered this exception made by de- 
fendant and &he authorities cited. Certainly the instruction 
upon the second issue does not conform to the ruling in 13. v. 
Boyle, 104 N.  C., 800, but that case has been expressly over- 
ruled by this Court in S. v. Beard, 124 N.  C., 811. I t  is clear 
that if the Judge undertakes to charge the jury he must do so 
correctly, which involves the proposition that he must not omit 
any material element in  the definition of a principle or rule of 
law. There can be no valid criticism of his Honor's statement 
of the measure of the plaintiff's duty to @se reasonable care 
to avoid injury. H e  further said: "If the plainti* by the 
exercise of ordinary and reasonable care could have seen the 
danger in time to have escaped the -danger, then he would be 
guilty of contributory negligence." The charge must be read 
as i t  was heard by the jury in the light of and with reference 
to the testimony. His Honor was not dealing in abstractions. 
T h e  contention of the defendant was, and there was evidence 
tending to sustain it, that plaintiff had been warned not to 
work with his back to the side of the mountain, and that as the 
rock rolled down some one '(hollored," and others working 
near to him got out of the way and were not injured. 

From this testimony the counsel had, we assume, 
(313) argued to the jury that if plaintiff had worked 

with his face to the mountain side, or had been on the 
lookout, he would not have been injured, and it was with ref- 
erence to this evidence and argument that the instruction was 
given. I t  was clearly correct. I f  defendant had desired to 
have the jury instructed with more particularity he should 
have so requested. Referring to a similar exception made in 
Kendrick v. Dellinger, 117 N: C., 491, AVERY, J., says: "In the 
absence of a more specific request, it is not such error as the 
defendant could &ail himself of to instruct the jury in the gen- 
eral terms employed by the Court." I11 regard to the failure 
of the Judge to make any ruling upon the law of fellow serv- 
ant, it would seem that he was not requested to do so. If he 
had been, the testimony seems to exclude the defense, as the per- 
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son whose duly i t  was to give the warning or to provide for i t  
being given, was the superintendent of the quarry and not a 
fellow servant. Upon a careful examination of the record wc 
find no reversible error, and the judgment must be 

Aflirmed. 

R I C H A R D S O N  v. I N S U R A N C E  CO. 
(314) 

(Piled 1 November, 1904.) 
6 

1. INSURANCE-Bales-Questious for  Jury. 
The question whether the title to  goods had passed, within the 

meaning of a clause in an  insurance policy stipulating a forfeiture 
in case of change of title, is for the jury. 

2. SALES-Insurance. 
Where a sale of goods is made, and nothing more is to  he done, ' 

and the  price is  agreed upon, but nothing said about payment or 
delivery, future rishs of fire are upon the purchaser, al t l~ough lie 
can not take the goods away before he pays the prlce. 

ACTION by U. C. Richardson against the Insurance Coil~peny 
of North America, heard by Judge C ,  M. Cooke, at February 
Term, 1904, of GUILFOIZI). From a judgment for thc defendant 
the plaintiff appealed. 

G. 8. Bradshow, for the plaintiff. 
Ring & KimbalZ, for the defendant. 

M ~ N T G O M E ~ ,  J. Tlrcre was a clause in the policy of insur- 
ance by which a forfeiture was worked in case there should be 
any change, other than by the death of the insured, in the in- 
teyest, title or possession of the subject of insurance (except 
change of occupants without increase of hazard), whether by 
legal process or by judgmeni or by voluntary act of the insured. 
The plaintiff in his notice of loss to the defendant company 
stated that ho had made a verbal sale to L. D. McDonald but 
had not turned the propcrty over to him. I f  that had been all 
of the evidence bearing on the question of a sale of the goods 
the iudgrnent of his Horlor dismissing the plaint,iff's action 
would have been a proper one. But MeDonald testified 
that although he had paid $300 on the purchase price (315) 
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of the goods, Elad agreed upon the price and was engaged 
in taking an inventory when the fire occurred, yet that there 
was an understanding between him and the plaintiff that he, 
McDonald, and the plaintiff when the inventory should be com- 
pleted were to have a settlement and the plaintiff was to take a 
mortgage securing a note for the remainder of the stock. That 
evidence should have been submitted to the jury as to whether 
the title had been passed and the sale completed. His Honor 
treated the case as if nothing had been said between the plain- 
lifl and McDonald about the manner of payment for the goods, 
but McDonald's evidence was to the'effect that they were to be 
paid for in part by a mortgage upon his property. I n  a trans- 
action of a purchase of goods where nothing is to be done, the 
price agreed upon and nothing is said about payment or de- 
livery, the property passes at  once and the future risk is put 
upon the purchaser, although he cannot take ale goods away 
before he pays the price. That was the principle laid down in 
Jenkins v. Jarwtt,  70 N. C., 255. The Court there refers to 
Blackburn on Sales, where the author cites the opinion of 
Bailey, J., in Sirnw~or~s v. Swift, 5 B. & C., 862, as follows: , 
"Generally speaking, where a bargain is made for the purchase 
of' goods and nothing is said about payment or delivery, tlle 
property passes immediately, so as to cast on the purchaser all 
future risk, if nothing remains to be done to the goods, although 
he cannot take them away without paying the price." Upon 
a careful reading it will be found that the same view is an- 
nounced in  Woods v. Fuller, 27 N .  C., p. 26. To 
the same effect is Millhiser v. Erdman, 98 N. C., p. 292; 2 Anl. 
St., 334. There the plaintiff had shipped to the defendant a 
lot of tobacco with the understanding and agreement that the 
defendant should execute9 his promissory notes a t  three, four 

and five months time in payment of the same. The de- 
(316) fendant refused to execute the notes, whereupon the 

plaintiff sued the defendant for the possession of the to- 
bacco. This Court held that the esccution and delivery of the 
notes m7as ail essential part of the contract and that no title 
passed to the tobacco because the contract had not been per- 
formed. 

Error. 
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BARKER v. BARKER. 

(Filed 1 November, 1904.) 

1. DIVORCE-Alimony-Findings of Court-Pees-The Cod'e, see. 1691. 
Upon a motion for alimony i t  is  sufficient for the Court to find 

tha t  the facts arc  a s  alleged in the answer and the affidavits filed 
in suppvrt of thc motion. 

2. DIVORCE-Alimony-Notice-Pindings of Court. 
No notice of a motion for alimony is neccssary whrrc i t  is alleged 

and the Court finds i t  a s  a fact t ha t  the husband has abandoned 
the wife and is  outside the State. 

3. DIVORCE-Alimony-Question for Court-,4ppeal. 
T l ~ c  amount of alimony to  a wife is  within the diceretion of the 

tr ial  judge and i s  not reviewable unless abused. 

4. DIVORCK-Appeal-Alamony PendenZe Late. 
An appeal lies from an order granting alimony pendcnte hte. 

5. DIVORCE-1njunctionnE~ecz~tto?z. 
Where alimony pendente late is allowed the wife, and thc husband 

appcals from such ordei, an injunct~on should be granted to  stay 
execution against the propeity of the husband pending the appeal. 

ACTION by John Barker against Dellia M. Barker, hcard by 
Judge C. X. Cooke, at February Term, 1904, of GUIL- 
FORD. From an order awarding the defendant alimony (317) 

r endente lite the plaintiff appealed and from an order by 
udge 7'. J .  Shaw granting an injunction to stop the sale of the 

property and to stay the execution pending the appeal the de- 
fendant appealed. 

,J. A. Rnrr ing~r ,  G. S.  Fergwo?z, Jr., and W. P. Rynum. 
Jr., for the plaintiff. 

L. N .  Scott and Xiedman & Cook, for the defendant. 

MONTGOMERY, J. The plaintiff brought this action against 
the defendant for divorce, and she in her answer denied the 
allegations of the complaint and set up a cause of action against 
the plaintiff for a divorce from him, with a prayer for ali- 
mony pending litigation and an allowance to pay the expenses 
of litigation, including counsel fees. The complaint was filed 
at  January Term, 1904, of GUILFORD, and a t  February Term 
the defendant having filed her answer made a motion for ali- 
mony pendente lite and for an allowance to her attorneys to 
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enable her to prepare and prosecute her suit, and an order was 
made ant that term of the Court granting her the sum of $50 
per month as alimony and $150 for the fees of her counsel. 

The first exception which the plaintiff makes to the order is 
that the Court did not find the facts upon which it was made. 
The facts upon which such orders may be made are required to 
be found by the Judge under section 1291 of The Code. The 
language of The Code is as follows: '(If any married woman 
shall apply to a Court for a divorce from the bonds of matri- 
mony, or from bed and board with her husband, and shall set 
forth in  her complaint such facts, which upon application for 

alimony shall be found by the Judge to be true and to 
(318) entitle her to the relief demanded in  the complaint." 

* * * I n  the statement of the case on appeal made up by 
the Judge it is stated that "The Court then proceeded to hear 
the motion upon the answer and affidavits offered by the de- 
fendant, and the affidavit offered and read by the plaintiff's at- 
torney of one John Sookwell in regard to the extent and value 
of the property of the said plaintiff; after considering the affi- 
davits and the hearing of the argument of counsel, found the 
facts to be as alleged in the answer and cross complaint and 
affidavits to be true, and adjudged that the defendant was en- 
titled to alimony pendent l i te,  and a sufficient amount to pay 
reasonable attorneys' fees." 

His Honor might have found the facts by particularly set- 
ting them forth ser iat im,  and in that manner it seems the plain- 
tiff insisted that i t  should have been done. But his Honor's 
method was almost in the identical language of The Code. He  
found that the facts set forth in  the complaint, answer and 
affidavits were true, and we can see from an inspection of those 
pleadings and affidavits that they contained allegations and 
averments which, if true, entitled her to the relief demanded 
in her answer. The exception cannot be sustained. 

The second exception is that the order was contrary to law 
because. the plaintiff was absent from North Carolina, and 
neither he nor his attorneys had notice of the motion for ali- 
mony. Five days' notice is prescribed by section 1291 of The 
Code as the time to be given before such order may be made. 
The defendant's counsel insist, however, that that rule of no- 
tice does not apply to motion made in open Court, but only to 
such as may be made in vacation. However that may be, in 
the second proviso in section 1291, i t  is written "that if the 
husband shall have abandoned his wife and left the State, or 

shall be in parts unknown, or shall be about to remove 
(319) or dispose of his property for the purpose of defeating 
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the claim of his wife, no notice shall be necessary." The 
defendant in her affidarit had affirmed "that the plaintiff is 
now in  Hot Springs, Ark., and has been for about thirty days; 
that the day after the filing of his complaint, to-wit, the 21st 
day of January, 1904, he left the State of North Garolina, stat- 
ing that he %-ould be absent from thirty to ninety days; that 
the defendant has good reason to believe and does believe that 
the plaintiff left the State for the purpose of defeating her in 
her claim for alimony at this term of the Court, for the want of 
five days' notice as required by law; that the plaintiff before 
leaving the State, for several months had been selling and dis- 
posing of his property, to-wit, cattle, hogs, grain and provender 
at the farm, and had been collecting money due him whenever 
he could make collections, and that he carried with him from 
this State a large amount of money, for the purpose of defeat- 
ing her in her claim for alimony." The second exception is 
without merit. 

The third exception was that the allowance was excessive. 
That matter was in the sound discretion of the Judge and is 
not reviewable on appeal unless there has been an abuse of dis- 
cretion. Moore v. l V o o ~ e ,  130 N.  C., 333. That officer is re- 
quired to make such' allowances as shall appear to him just 
and proper, having regard to the circumstances of the parties. 
He  heard affidavits bearing upon the value of the plaintiff's 
property and made the order, and we cannot see any abuse of 
the discretion allowed him in the premises. If it is in fact so, 
the plaintiff has i t  in his power at any time to make applica- 
tion to a Judge to have such order modified or vacated. The 
exception is not sustained. 

The fourth exception is disposed of under the discussion of 
the second. 

No error. 
DEFENDANT'S APPEBL. (320) . 

MONTGODIERY, J. The plaintiff in this case had appealed 
from the order of th6 Judge, in which alimony pendente lite 
had been granted to the defendant, and the appeal perfected, 
except that the plaintiff and 'defendant were awaiting a timc 
and. place to be fixed by Judge Cooke, who granted the order, 
to make out the case on appeal. I n  the interval the defendant 
issued execution upon the property of the plaintiff. Under that. 
execution the sheriff had levied upon the property of the plain- 
tiff and had advertised it for sale to satisfy the execution. The 
plaintiff was not allowed to give bond and stay the execution, 
and he appealed to Judge Shaw, after notice to the defendant, 
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for an injunction to stop the sale of the property and stay the 
execution until the appeal oould be heard by the Supreme Court. 
Upon the hearing of the matter the injunction and restraint 
were ordered until the plaintiff's appeal could be heard, and 
from that order the defendant appealed. 

The injunction was properly granted if an appeal lies from 
an order granting alimony pendente lite. That question is set- 
tled in the affirmative in  the case of Moore v. Moore, 130 N. C., 
333. 

No error. 

(321) 
CHRISTL4N v. RAILROAD CO. 

(Filed 1 November, 1904.) 

1. BONDS-Emecutors alzd Admilzistrators-Costs-The Code, secs. 210, 
548, 553, 1498, 1500. 

A personal representative may sue in forma pauperis. 

2. APPEAGEmecutors  alzd Administrators-Bonds-P~osecution Bond. 
The refusal of the tr ial  judge to require a prosecution bond is not 

appealable. 

ACTION by J. B. Christian, administrator of A. B. Wosser, 
against the Atlantic and Xorth Carolina Railroad Company, 
heard by Judge H. R. Bryan, at October Term, 1904, of DUR- 
HAM. From an order allowing the plaintiff to sue in forma 
pauperis, the defendant appealed. 

Winston, & Bryant, for 'the plaintiff. 
W. C. Munroe and Fuller & Fuller, for the defendant. 

CLARK, C. J. This is an action by an administrator for the 
wrongful death of his intestate, under The Code, see. 1498. 
The plaintiff having been allowed to bring the action in forma 
pauperis under The Code, sec. 210, the 'defendant moved to re- 
quire the plaintiff to file a prosecution bond, which the Court 
refused. The only point intended to be presented is whether an 
executor or administrator can bring an action in forma 
pauperis. It has k e n  the unquestioned practice since the adop- 

.tion of The Code, thirty-six years ago, that a personal repre- 
sentative could sue as a pauper upon proper affidavit and cer- 
tificate. Allison, v. R. R., 129 N. C., a t  p. 344. The language 
of section 210 is "any person.'' These words are broad enough 
to include any litigant whatever, and hence residents of 
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I another State can sue here in forma pauperis. Por ter  v. (322) 
Jones ,  68 N. C., 320. I n  Brendle  v. H e r o n ,  98 N .  C., 
496, it was held that a guardian could sue in forma  pauperis. 

u A A 

The words in  section 553 authorizing "any party" to appeal 
without giving bond (upon similar affidavit and certificate) 
were held to include administrators and executors. M a s o n  v. 
Osgood, 71 N.  C., 212; Harn l in  v. Neighbors, 75 N. C., 66. . 

Under the English law it was held, S y k s  v. Xylces, 4 L. R., 
at  p. 648, that i t  "would be contrary to justicc and creating 
a new precedent to hold the insol~ency oftan executor to be 
ground for compelling him to give security for costs." Under 
23 Henry VII I ,  in an action by the personal representative on 
a cause of action accrued during the lifetime of the testator or 
intestate, the executor or administrator was not personally 
liable for costs (unless he knowingly brought a wrong action or 
was guilty of negligence or improper conduct), but he was 
liable when the action was upon a contract made with hiriiself 
or for a wrong where the right of action accrued to hirn, be- 
cause he then sued in his own right and not e n  autre  droit .  8 
Enc. P1. & Pr., 728; A r r i n g t o n  v. C o l e m a r ~ ,  5 N. C., 102; Col- 
l ins v. Roberts ,  28 N.  C., 201. This distinction explains the 
case of M c K i e l  v. Cut ler ,  45 N.  C., 139, upon which the defend- 
ant relies. There the action was brought by the personal repre- 
sentativc e n  a u t r ~  droi t  and not, as here, in his own right, and 
it was held that his affidavit that "the estate was insolvent, ex- 
cept as to its interest in the property sued for, was insufficient, 
for  not^ constat the creditors, legatees or next of kin for whose 
benefit the snit was brought might be amply able to give se- 
curity and pay costs." But here the cause of action accrued to 
the plaintiff alone. No one else could bring the action. K i l l i a n  
v. R. R., 128 N .  C., 261. I t  never accrued to the intestate. 
Thoirgli the recovery must be distributed, as provided by The 
Code. sec. 1500, i t  will not be assets of the estate, and 
the pllain:iff sucs ill his own right and not e n  autre  droit .  (323) 
Therefore he is ir~dividuallj. liable for costs and must 
give bond unless excused by leave to sue qs a pauper, and an 
allegation of his inability to give bond. 

When the action is by the personal representative to recover 
on a contract or other claim due his testator or intcstate, or the 
action is to fccover property belonging to the estate, the Court 
may well refuse leave to sue as a pauper, nnder its discretion 
( D a l e  v. Prrsnel l ,  119 N.  C., 489), unless, as said in M c U i e l  v. 
C u t l r ~ ,  supra,  it appears that the beneficiaries of the estate can- 
not give bond, for the oificers of the Court ought not needlessly 
be deprived of pay for thcir services. But when, as here, the 
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estate is insolveni and the recovery is problematical, if the 
plaintiff himself is unable to give bond the Court upon proper 
evidence of a good cause of action should permit the action to 
be begun in forma pauperis. There is no requirement that 
those who may sharc in the recovery, if ~tiade, shall givc bond 
for costs. as in cases where the action is unon a contract or claim 
.in favor of the intestate or testator or to recover l~roperty be- 
longing to the estate. 

I f  the Court had granted the motion and dismissed the ac- 
tion an appeal would lie, because that "determines the action." 
The Code, sec. 548. Bul the refusal of a motion to dismiss an 
action on any ground whatever is never appealable. Cooper v. 
Wymm, 122 N. C., 784, 65 Am. St., 731, and numerous cases 
cited in Clark's Code (3  Ed.). n. 738. And a refusal to re- ,, A 

quire a prosecution bond is not a judgment upon the merits of 
the controversy materially affecting the ultimate result of the 
litigation so as to require its decision on appeal, and the pos- 
sible delay of six to eighteen months which a defendant could 
always obtain by making such collateral motion. The prosump- 
lion is that the Court decides correctly. I f  the final judgment 

is against the defendant, the judgment refusing to re- 
(324) quire a bond, even if incorrect, becomes inmaterial er- 

ror, and the appeal is a useless waste of time and ex- 
pense. If ,  on flle contrary, the defendant obtains the final 
judgment, the exception brings the point up for review, and, i P  
there is error, judgrncnt will be given rcquiring the plaintiff to 
pay costs. 

When this case goes b a ~ k  the affidavit should be amended to " 
aver the inability of the administrator himself to give bond, 
and on failure to aver this Ire should give bond. Though we 
must dismiss the appeal for the reasons given, we pass upon 
these points, as the Court in its discretion has often done. S. v. 
W y l d e ,  110 N. C., 500. This is the better practice, for the h w  
can thus be settled without authorizing the stopping of the pro- 
cecdirlgs and delay by appeals on collateral and interlocutory 
judgments. 

Appeal dismissed. 

~ o r n n r , ~ s ,  J., corlcurring only in result. I fully concur with 
the Court that an exccutor or administrator can sue in forma 
pauperis  under ~ections 209 and 210 of The Code; but I do not 
think that it is necessarv for the administra+or to be ~ e ~ s o n a l l v  
a pauper in order to cl; so. The Code nowhere s ~ y ;  so. Sel- 
tion 209 provides that the Clerk shall require a bond in the sum 
of two hundred dollars, or require a deposit of money in like 
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amount or a written authority to sue before issuing summons. 
Section 210 allows a n y  per.son to sue as a pauper upon proving 
that he has a good cause of action, and "making affidavit that 
he is unable to con~ply with the last section." I understand this 
to mean that he is unable to comply as administrator. The 
statute does not say that way pauper may bc, allowed to sue, but 
that a n y  persotb may sue us a pauper.. An administrator suing 
under what, for the want of a better name, may be called Lord 
Campbell's Act, rarely, if ever, has any money in his hands be- 
longing to the distributees; and it may often happen that 
the d i~ t~ ibu tees  cannot justify in the hecessary amount. (325) 
I assume that section 209 of The Code contemalates a 
justified bond, as that is the usual way of determining the suf- 
ficiency of the surety. This justification is on /the part of the 
sureties and not of the principal. The solvency or insolvency 
of the latter makes no difference as far  as the bond is con- 

1 cerned. I f  the principal is insolvent, but yet can obtain suf- 
ficient sureties, he must give the bond. On the contrary, if he 
is solvent and yet cannot give sufficient surety, his bond will not 
be accepted. I n  that event he must deposit the $200 in  money . 
if able to do so; but I do not understand that he is required to 
deposit his own money when suing e n  a u f r e  droit. Neither the 
letter nor the reason of the law seems to require it. The bond 
is not required to protect the officers in the payment of their 
costs, but upon the specific condition that "the plaintiff shall 
pay the defendant all snch costs as the defendant shall recover 
of him in the action." The Code, sec. 209. 

Moreover, I think that any person has the right of appeal in 
f o ~ ~ l a  p a u p ~ r i s  when he brings hirnsclf within the terms of the 
statute. 

I am aware that this Court has held that a refusal to dis- 
miss is not appealable, and while I may have some doubts as 
to the strict correctness of the rule in all cases, it seems too well 
settled to be now seriously disturhd. Howcver, I see no reason 
why an appegl should not lie from a judgment by default and 
inquiry if its drtermination might cnd the case. 

. I suppose the plaintiff should coinply with the terms of tho 
statute as herein construed, and that his failure to do so, either 
by amendment or a new suit, m o ~ ~ l d  entitle the defendant to 
move for a disn~issal; but ?s the appeal is premature, we can 
decide the question only by intimation or anticipation. 

WALKER, J., concurring in result. My opinion is that (326) 
the plaintiff, as administrator, was entitlcd to sue 
in formu p a u p ~ r i s  under section 260 of The Code, if he 
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showed that he had a good cause of action and that he was un- 
able to comply with the requirement of section 209, and further 
made i t  appear that those for whose benefit the suit is really 
brought were insolvent and unable to comply with the pro- 
visions of the latter section. The principle decided in McKiel 
v. Cutler, 45 N. C., 139, is applicable to this case. I also think 
that the defendant had the right to appeal from the refusal of 
the Court to require the plaintiff to give a prosecution bond 
to secure the payment of any costs adjudged against him or io 
file an order of the Judge or the Clerk permitting him to sue 
as a pauper under secticfn 209, which order should be based 
upon a proper flnding as to the cause of action and an affidavit 
of inability to comply with section 209 as provided by section 
210. I t  seems to me that the right of appeal in such a case is 
clearly given by the first part of section 548 of The Code, which 
reads as follows : ('An appeal may be taken from every judicial 
order or determination of a Judge of a Superior Court, upon 
or involving a matter of law or legal inference whether made in 
or out of term, which affects a substantial right claimed in any 

, action or proceeding." If the appeal does not lie until the final 
judgment is rendered and that judgment is in favor of the de- 
fendant, h.e might have a judgment against the plaintiff for 
costs, it is true, but of what value would it be to him if the 
plaintiff is insolvent and the costs are not secured by a bond? 
At that stage of the case the Court could not compel the plain- 
tiff to secure the costs, because he might well say: "I have lost 
my case and am out of Court and prefer to stay out." The 
bond for costs is required as a condition of the plaintiff's en- 
joying the right to sue and to prosecute his action in the Court ' 

and the Court can require it to be g i ~ e n  or deny to the plain- 
tiff the right to sue. But I know of-no law by .c;hich he can be 

required to give a bond at the end of litigation when he 
(327) has been cast in  the suit. The defendant will therefore 

lose a substantial right and be greatly prejudiced if his 
right to appeal should be postponed until the action has been 
tried. Indeed it may be doubted if he can appeal at that time, 
as this Court will not entertain an appeal when the subject 
matter of the action has been settled and the only remaining 
question is one of costs. See cases collected in Clark's Code (3 
Ed.),  sec. 548, at  p. 739. But if a,n appeal will lie, and the 
ruling of the Court to which exception has been taken should 
be reversed, the defendant would find that while nominally suc- 
cessful he has emerged from the contest empty handed. I t  
would be but another illustration of keeping the word of 
promise to the ear and breaking it to the hope. I n  any possible 
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outcome of the case he would have his own costs to pay, if the 
plaintiff is insolvent. 

MONTGOMERY, J., concurs in the concurring opinion of 
WALKER, J. 

HOUSTON v. LUMBER CO. 

(Filed 1 November, 1904.) 

1. APPEAL-Notice-The Code, sec. 549. 
A party to  an action may appeal by serving notice thereof within 

ten days after the adjournment of court. 

2. APPEAL-Appearances. 
The entry of a special appearance does not authorize counsel so 

appearing to appeal from a judgment. 

3. A P P E A L J u d g m e n t  by Default. 
An appeal by counsel, "appearing specially," from a judgment by 

default is premature. 

ACTION by B. R. Houston against the Greensboro Lumber 
Company and J. T. B. Shaw, receiver, heard by Judge C. M.  
Cooke, at January Term, 1904, of DURHAN. From a judgment 
for the plaintiff the defendant lumber company appealed. 

J.  C. Biggs and Boone & Reade, for the plaintiff. 
Wirqston & Bryant and J.  A. Barringe?., for the defendant 

lumber company. 

CLARK, C. J. The summons issued against the "Greensboro 
Lurdber Co. and J. T. B. Shaw, receiver." I t  was served upon 
"J. T. B. Shaw, receiver of the Greensboro Lumber Company." 
The action was dismissed as to the receiver on demurrer because 
leave of Court had not been obtained to bring action against 
the receiver. There was no answer or demurrer filed as to the 
company and judgment against it was taken by default and in- 
quiry. After the adjournment for the term, but within ten days 
thereafter, the defendant entered a special appearance and gave 
notice of appeal. 

A party to an action can take his appeal by serving 
notice within ten days after adjournment of Court. The (329) 
Code, see. 549 ; Russell v. Heape ,  113 N.  C., 361; Da- 
vison v. Land Co., 120 N. C., 259. But the appeal must be 
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taken by a party to tho action, and the entry of a special ap- 
pearance did not authorize counsel so appearing to appeal. An 
appeal by counsel "appearing specially" is 110 appeal. Clark 
v. Nfg. Co., 110 N.  C., 111. 

The appeal, even if i t  had been regularly taken, was pre- 
mature. I f  not duly served with process, the defendant "could 
either have disregarded the further proceedings of the Court, 
which would have been a nullity, or i t  could have had its ex- 
ception noted and proceeded with the trial." Guilford u. Geor- 
gia Co., 109 N. C., 312; Mzcllen v. Punal Go., 112 N.  C., 109, 
and numerous cases cited in  Clark's Code ( 3  Ed.), p. 738; 
Brown v. Nirnoclzs, 126 N. C., 808; Cooper u. Wyrnar~,  122 
N.  C., 784, 65 Am. St., 731. 

Appeal dismissed. 

EDWARDS v. LEMMOND. 

(Filed 1 November, 1904.) 

I EXECUTOBS AND ADMINISTMTORS-Limitc~tions of Actions-The 
Qode, sees. 136, 158, 1402, 1&38-Laws 1881, ch. 113. 

An'action against an  executor or administrator is balred in ten 
years after the two yeari  allowed for the scttlcment of estates 
have cxpir ed. 

ACTION by Unity a. Edwards against R. W. Lernmond, 
heard by Judge R. B. Peebles and a jury, a t  August Term,.1904, 
of UNION,. From a judgment for the defendant the plaintiff 
appealed. 

(330) Adams, J ~ r o m e  & Armfield, for the plaintiff. * 

Redwine & Stack  and Lorenzo,Mcdlin, for the de- 
fendant. 

CTARK, C. J. This was a proceeding for  a settlement of Ad- 
dison Whitley's estate, commenced before the Clerk and re- 
moved to the civil issue docket upon issues of fact being joined. 
Whitley died in 1866, having appointrd his wife Samira Whit- 
ley his exccntrix. She f i l ~ d  an account in 1870, showing a small 
balance in her hands. She died in 1901. The plaintiff ad- 
ministered on the estate of Addison Whitlry and the defendant 
administered on Sainira Whitley's estate. His  Honor held that 
the account filed in 1870 was not a final account. But under 
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the instructions of the Court the jury found that the plaintiff's 
action was barred by the statute of liqitations and from the 
judgment rendered the plaintiff appealed. The action was com- 
menced 17 September, 1903. The only point raised by the ap- 
peal is as lo the statute of limitations. 

Section 1488 of The Code forbids an executor or adminis- 
trator to hold in  his hands, after two years from his qualifica- 
tion, more of the deceased's estate than amounts to his ncces- 
sary charges, etc., and requires an immediate payment of the 
estate to the persons to ,whom the same %lay be due by law 
or by the will of the deceased." Section 1402 affords any one 
interested in the estate a right and a remedy to compel a final 
settlement "at any time after two years." The right of action 
certainly accrued two years aftcr qualificatioi~. In  certain 
cases .snit rnay be brought within two years, as where the exec- 

'utor is insolvent and wasting the property. Godtoin v.  Wat- 
ford, 107 N.  C., 168. 

At the end of two years the law makes the demand and puts 
an end to the express trust, though no express demand is made 
by any party interested upon the executor or administrator. 
He  is in default, and an action will lie at  the end of the two 
years at the instance of any one entitled to have an ac- 
count and settlement of the estate. WALKER, J., in Self (331) 
u. Shugart, 135 N.  C., at bottom of p. 194. I t  is 
familiar learning that the statute begins to run whenever the 
party becomes liable to an action if the plaintiff is under no 
disability. Eller v. Church, 121 N.  C., 269. There having 
been no action begun within ten years, during which actions 
could have been brought, this action is barred by The Code, see. 
158. IIunt v. Wheeler, 116 N.  C., 424. I n  Wyrirk v. Wyricii, 
106 N.  C., 84, this was intimated and was re'affirn~ed in Ken- 
nedy v. C'rorr~~oell, 108 N.  C., I.  Grant v. Hughes, 94 N.  C., 
231, and Bzcshee v. Surles, 77 N.  C., 62, relied on by the plain- 
tiff, were both cases where the original administration began 
under the law prior to The Code, as is stated by DAVIS, J., in 
Woody v. Brooks, 102 N.  C., a t  p. 344. The same is true of 
Phifer v. Berry, 110 N .  C., 463. At that time such actions 
were governed by the former law. The Code, sec. 136; Bm't- 
tain v. Dickson, 104 N. C., 547. But section 136 has been re- 
pealed by chapter 113, Laws 1891, and the statute of limita- 
tions prescribed by The Code is applicable to this case, though 
original administration was taken out in 1866. Nunnery v. 
Averitt, 111 N.  C., 394; Alqander v. Gibbon, 118 N. C., 796, 
54 Am. St., 757. I f  this were not the case this action would 
still be barred by the unrebutted presumption of settlement 
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arising from the lapse of twenty years under the former law. 
Thompson v. Nations,.,.ll2 N. C., 508. The dicbum in Woody 
v. Brooks, 102 N .  C., a t  p. 339 (decided by a divided Court), 
that no statute runs unless a final account is filed, was overruled 
in Eennedy v. Cromwell, 108 N .  C., 1, as appears by the dis- 
senting opinion of M E R R I ~ ~ o ~ ~ ,  c. J., in the latter case. I n  
Kennedy v. Cromwell, the intestate guardian never filed any 
final account-only made a return in 1862-and never in any 
way accounted or settled with the ward, but the Court held that 
the ward was barred. While the opinion was based on the fact 

that there was a demand and refusal, yet it says: "In 
(332) any aspect of the case the claim of the plaintiff is bari-ed 

by the statute of limitations and the Court below should 
have dismissed the action." 

The learned Judge below gives his reasons for his ruling in. 
this case so aptly that we quote them: "After providing a 
number of special statutes of limitation, none of which include 
the case at  bar, section 158 provides that 'An action for relief 
not herein provided for must be commenced within ten years 
after the cause of action shall have accrued.' I t  is clear to my 
mind that the purpose of this statute was to leave no one 
(where no disabilities exist) exposed to an action for a longer 
period than ten years. The expression that the trust of an ad- 
ministrator or executor. is a 'continuing trust,' in the sense 
that it requires a demand and refusal before an action can be 
maintained by a legatee or distributee, is misleading. Section 
1488 of The Code closes the trust in two years after the qualifi- 
cation, and after then there can be no question that a legatee or 
distributee can maintain an action without demand and refusal. 
I t  is the statute, and not the demand and refusal, that closes 
the trust. The cause of action certainly accrued two years after 
the qualification. The action must be brought 'within ten 
years after the cause of action accrued.' I f  this position is not 
true there is no statute of limitation applicable to this class of 
cases, and the estates of executors and administrators are liable 
to be successfully sued twenty, thirty and forty years after their 
deaths if one witness can be found, as in this case, who will say 
that within twenty years he heard the executor or administrator 
acknowledge that the claim had not been paid. This would 
open wide the door to fraud and the temptation to perjury." 

As to the personal propertv given the widow for her life, if 
it still exists, i t  cannot be recovered in this action, but must 

be sued for by the legatees entitled thereto. I t  is true 
(333) it was ordered to he sold after the death of the executrix 
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and divided between them, but the testator could not 
have intended that fhe executrix should do this, and the plaintiff 
administratrix c. t. a. could have no greater power. 

No error. 

Cited: Settle v. Settle, 141 K. C., 574. 

MARSH v. GRIFFIS.  

(Filed 1 November, 1904.) 

1. MORTGL4GES-Aclcnowledgme?zts-Husband and Wife-Laws 1889, 
ch. 389-Fraud. 

Where a privy examination is  properly certified i t  will not be held 
invalid because procured by fraud, duress or undue influence, unless 
the grantee had notice thereof or participated therein. 

2. DEEDS-Estates-Remainders-The Code, sees. 1325, 1329. 
A deed to  a person and to  "her heirs and assigns during her, 

natural  life and a t  her death to  belong to  her bodily heirs, to have 
and to hold in fee simple forever," conveys a fee-simple title to the 
grantee named. 

AGTIOK by H. B. Marsh and others against A. T. Griffin and 
others, heard by Judge R. B. Peebles and a jury, at August 
Term, 1904, of UNIOK. From a judgment for the plaintiffs 
the defendants appealed. 

Redwine & s tack ,  for the plaintiffs. 
Adams, Jerome & drmjield, for the defendants. 

CLARI~,  C. J. This is an action for foreclosure of a mort- 
gage on the wife's land, executed by her jointly with her hus- 
band. I n  her answer she avers that the execution of the mort- 
gage "was procured by the fraud and undue influence of her 
said husband, who had represented to her and induced her 
to believe that the said mortgage was only for half the (334) 
debt attempted to be secured thereby," and that relying 
upon his representations she failed to read the mortgage before 
signing the same. But there i s  no allegation or proof that the 
mortgagee had notice of or participated in such fraudulent rep- 
resentations. The privy examination is properly certified. 
Chapter 389, Laws 1889. provides that where a privy examina- 
tion is properly certified it shall not be held invalid because 
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procured by fraud, duress or undue influence unless the grantee 
had notice of or participated in the same. Butne~ v. Blevins, 
125 N.  C., 585; Bank v. Ireland, 122 N.  C., 571; Riggan V .  

S l edge ,  116 N. C., 87. The certificate is in proper form, and 
besides there is neither proof nor qllegation of any irregularity 
in taking the privy examination. The wife states that she told 
the justice she could read, that he gave hcr the paper to read, 
that she read part of it and signed it, telling the justice she 
knew what it was, and that she told him (her husband being . 
absent), in reply to his inquiry, that she signed it freely and 
voluntarily and without fear or compulsion of her husband. I n  
B~ctner 71. Rlevins, 125 N .  C., 585, this inquiry was not put, 
but the Court held that the grantee being ignorant of that fact 
was protected by chapter 389, Laws 1889. 

The words of the habendurn in the deed to the defendant are 
"to her, the party of the second part, her heirs and assigns dur- 
ing her natural life and at her death then to belong to her 
bodily heirs to havc and to hold ill fee simple forever." The 
contention that this decd gave her 0rlly a tenancy in common 
with her cliildrcn is unfounded. The Code, sec. 1239, provid- 
'ing that a limitation "bo t , l ~  heirs of a living person shall be 
construed to be to ihe children of such person," applies only 
when there is no precedent estate conveyed to said living person, 
else i t  would not only repeal the rule in Shelley's case, but 

would pervert every conveyance to "A and his heirs" 
(335) into soinetl~ing entirely different from what those words 

have always been understood to mean. 
Here the words "to her, the party of the second part, her , 

heirs and assigns during her natural life" are. contradictory 
and irreconcilable. Taking the rule that in such cases "thc first 
words in a deed and the last words in a will control," we must 
disregard the words "for her natural life." There is then con- 
ferred a fee simple upon the grantee. The additional words 
"and a t  her death then to belong to her bodily heirs to have and 
to hold in fee simple forever," coming after the fee simple al- 
ready given her, if they have any effect a t  all, constitute simply 
an attempt to limit a fee tail after a fee simple and are nuga- 
tory. Taking all thc words together, if there is here anything 
more than the random use of legal terms by a grantor ignorant 
of their purport and use, we should say that the grantor meant 
to convey an estate for life to the defendant with remainder to 
the heirs of her body. This, by the rule in Shelley's case and 
The Code, see. 1325, conveys a fee simple. Construing the 
words strictly, as we have said, it is a conveyance to A and 
heirs with remainder to the heirs of her body. The words 
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'(bodily heirs" have the same meaning as "heirs of thc body," 
and are words of limitation and not words of purchase. RUF- 
FIN, J., in Donnell v. Muteer, 40 N.  C., 7, cited since in W o r -  
yell 1). Vinson ,  50 N.  C., 94, and Leathers u. Gray ,  101 N.  C., 
164, 9 Am. St., 39, ill which last the limitation is very similar 
to this. Almost in  the same language as here is the limitation 
in Edgertom v. AycocX,, 123 N. C., 134, and GYhamb7ee u. 
Broughton,  120 N.  C., 170, in both of which it was held that 
the rule in  Shelley's case applied. The ~ ~ o r d s  used as the basis 
of a dictum in Williarns o. Beasley, 60 N. C., 104, do not oc- 
cur in this dccd. They did occur, however, in Edgerton 
V .  Bycock,  supra, and a direct ruling was made to thc (336)  
contrary of the dictum in Wil l iams  v. Heusley. 

The other exceptions require no discussicin. There is 
No error. 

Cited:  Jones  v.  Bagsdale, 141 N. C., 207. 

ANDXEWS V. WFLLINGTON. 

(Filed 1 November, 1904.) 

COMPROMISE AND SETTLEMENT-Confract.s-Options. 
As a pa r t  of the settlement of a n  action defendant's assignor 

agreed t h a t  if i t  or i t s  assigns should pay to  plaintifl's assignor the 
sum of $100 per annum, etc., the latter would accept such sum in 
full of al l  damages sustained to his premises by certain blasting 
operations. Under such agreement i t  was optional with the prom- 
isor to  pay the amount specified or remain liable for damages, a t  
i t s  clcction, and hencc no action was maintainable to  recover the 
amount so specified. 

ACTION by J .  EI. Andrews against A. J. Wellington, heard 
by Judge C. M. CooXe, at March ,Term, 1904, of ORANGE. 
From asjudgment for the plaintiif the defendant appealed. 

Winston & Er?jarlt arid Grtrlrrrrn d G r d m m ,  for the plaintiff. 
8. M. Guttis,  for the defendant. 

MONTCOMEFLY, J. MI.. Grahani, counsel of the plaintiff (ap- 
pellee), in his argunicnt here staled that many years ago the 
plaii~tiff's grantor M. D. Eaton, a retircd naval officer, de- 
sirous of passing his latter years in quiet selected a spot near 
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the ancient town of Hillsboro on the beautiful waters of the 
Eno, and surrounded by a chain of heights assuming the pro- 
portions almost of a mountain for his home. Within a few 

years great changes occurred in his surroundings. The 
(837) Farnier's Alliance opened upon one side of him a fac- 

tory for the manufacture of goods for the agriculturists, 
a noisy cotton mill was constructed on another side, and on a 
third the Southern Stone Company, assignor of the defendant, 
opened a quarry and commenceh the blasGng of rock with dyna- 
mite, the charges of which when exploded made the earth 
tremble and filled the premises of the retired officer with debris 
and broken stone to his great personal danger and the injury of 
his property. Filled with disappointment and vexation he sold 
out his premises to the plaintiff and sought more congenial sur- 
roundings. Before he departed, however, he had attempted to 
bring the Southern Stone Company to an accounting for the 
injuries i t  had caused his property by an action in the Courts. 
The suit was compromised and settled by an agreement in writ- 
ing and signed by both parties. The Southern Stone Company 
paid him in cash $300. The agreement contained a further 
provision, which is the subject of the present action, and the 
same is in the following words: "And the said M. D. Eaton 
does further agree that if the said Southern Stone Company 
or its assigns will pay to the said 11. D. Eaton the sum of $100 
per annum while operating its quarry, beginning with 1 May, 
1901, the said 31. D. Eaton will accept the said sum in full of 
all damages, and release the said Southern Stone Company 
from any damage whatever that may occur to his land or prem- 
ises in consequence of the operations of said Southern Stone 
Company. But this agreement shall not operate to release said 
Southern Stone Company from liability for any injury to the 
person of said M. D. Eaton which may hereafter occur if the 
same should result from the negligence of said Southern Stone 
Company and without p-roper warning given-to the said Eaton 
by the blowing of the whistle or by any other means by which 
he may seek shelter and protection." 

The plaintiff, who is the grantee of Eaton, brought this 
(338) action against the defendant. who is the assignee of the 

Southern Stone Company, to recover as liquidated dam- 
ages $100 per year under the contract between Eaton and the 
company. His Honor, upon the complaint and answer and 
the agreement aforesaid. gave judgment for $100 against the 
defendant due up to 1 May, 1903 (several annual payments 
having been theretofore made by the defendant under the aqree- 
merit betwen Eaton and the company), and declared thxt the 
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same was a lien on the land of the defendant. We are of the 
opinion that the plaintiff was not entitled to the judgment in 
either form. Whether or not the Southern Stone Company 
under the agreement with Eaton would pay him $100 per year 
while operating its quarry was a matter entirely optional on its 
part. The language of that part of the agreement is "that if 
the said Southern Stone Company or its assignees will pay to 
the said Eaton the said sum of $100 per annum, etc., the said 
Eaton will accept the said sum in full of all damages," etc. 

That company had its choice to pay the $100 as yearly dam- 
ages or to decline to do so, and if injury occurred through 
blasting rock to Eaton's premises to abide the result of a suit in: 
damages for such injury. The agreement was a mere persona1 
promise and obligation of the Southern Stone Compmy, and 
the defendant, who is the assignee of that company, has made 
no contract or obligation with either Eaton or his grantee, the 
plaintiff, and is not in the least bound by the agreement and 
-obligation of the Southern Stone Company. 

Reversed. 

HILL v. DALTON. 

(Filed 15 November, 1904.) 

1. ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ - ~ l j ' i d e l z c e - ~ r o c e s s i o . n i ~ ~ - ~ a w s  1895, ch. 22. 
~ h e ' b o u n d a r ~  lines in a junior grant  are no evidence of the true 

line in  a senior grant. 

2. PROCESSIONING-Burden of Proof. 
I n  a processioning proceedipg the burden of proof is on the 

party seeking to establish the boundary line. 

ACTION by J. H. Hill against Thornton Dalton and others, 
heard by Judge W. A. Hoke and a jury, at January Term, 1904, 

. of FORSYTH. From a judgment for plaintiff the defendants ap- 
pealed. 

Watson, Buxton d Watson and Glenn, Manly & Hemdren, 
for 'the plaintiff. 

.Lindsay Patterson, for the defendant. 

CONNOR, J. This is a special proceeding instituted pursuant 
to the provisions of chapter 22, Laws 1893, being an amend- 
ment to chapter 48 of The Code entitled "Processioning." The 
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proceeding was begun before the Clerk, and after passing 
through the various stages of the litigation as prescribed by the 
statute reached the Superior Court by appeal. The case is dis- 
tinguished from the large majority of such proceedings in that, 
under the wise guidancc of the able counsel on both sides of the 
controversy, i t  has been successfully carried through the various 
and usually disastrous paths of litigation in the search after the 
cc true line" without any suggestion of irregularity or departure 

frorn orderly procedure. The sole suggestion of this character 
is found in the very inild remark of the defendant at the end of 
his brief; "but i t  may be doubted if the clerk had jurisdictian 

of the controversy as constituted." Usually this co111c5 
(340) from the party who begins the proceeding to "procession" 

his land and settle a "disputed linen-resulting generally 
in finding a large number of disputed lines and involving par- 
ties, counsel and Court in a hopeless labyrinth, the surveyor be- 
ing the only person who takes profit by the controversy. 

I t  became necessary to locate a grant issued to James  Mc- 
Kaughn before the line in  dispute could be settled. This was 
the senior grant. h grant junior thereto was issued to John 
Jacob Blum and one just south thereof to John Rights. The . 
plaintiff claimed under this grant, "beginning at a pine, corner 
of the John Jacob Blum tract, thence east with line of that 
tract fitty-seven chains to a white oak in the James McKaughn 
line, thence south," etc. The defendants are owners of adjoin- 
ing tracts. His Honor submitted the following issue to the 
jury: "Which is the true and correct dividing line between the 
lands of petitioner and defendants?" The only exception neces- 
sary to be considered is to the following instruction given to the 
jury: "The Court further told the jury that the correct location 
of the James McKaughn grant being the oldcr, the true line of 
that grant would determine the' dividing line between the par- 
ties; that the said grant, being the older, could not be changed 
at all by the location of the John Jacob Blum grant which was 
younger, yet the location and calls of the John Jacob Blum 
grant if established could be considered by the jury as a circum- 
stance on the question of whethcr the James McICaughn tract 
had been properly located as claimed by defendants." The 
criticism of the defendants is directed to so much of the in- 
strllction as directs the jury to consider the calls and location 
of the Blurn grant as a circumstance in locating the McKaughn 
grant. I t  would seem that this Court has held with the conten- 
tion of the defendants. I n  X a s ~ r  v. Ilerring, 114 N. C., 340, 

the Court held i t  was error to charge the jury that t h y  * 
(341) could consider the calls in a junior grant, when ascw- 
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tained. as a circumstarlcc taken in connection with other 
circumstances in ascertaining the true line of the senior grant. 
This decision was cited and approved in Euliss  11. M c A d a m ,  
108 N. C., 507. The marking of a tree or placing a stone a t  the 
time of surveying the junior grant to mark the end of a call for 
the line of the senior grant could have no other force or effect 
than the declaration oYf the surveyor that such marked tree or 
stone was in such line. I n  the abscnce of any evidence that he 
was dead, or that his declaration was competent under the line 
of decisions of this Court as cited and reviewed by WAIXFR, J . ,  
in Y o w  v. Earni l ton,  post, 357, such dedaration is incompetent. 
The exception must be sustained. The defendants except to 
that portion of his Eonor's charge which they insist placed the 
burden 'of proof upon them. I n  this proceeding the form of 
the issue, which we think is correct, renders it difficult to say 
who holds the affirmative or carries the laboring oar. The pur- 
pose is to establish a disputed line. As the plaintiff is the 
original actor, i t  would seem that the burden is upon him to 
make good his contention. I t  is not perfectly clear that his 
Honor placed the burden on the defendants. For the error in 
the instruction there must be a 

New trial. 

Cited:  8. c. ,  140 N. C., 10;  W o o d y  v. ~ o u n t a & ,  143 N.  C., 
71 ; Green v. Wil l iams ,  144 N. C., 63. 

(342) 
REDD v. COTTON MILLS. 

(Filed 1.5 November, 1904.) 
1. NUISANCES. . 

The blowing of cotton factory whistles is not a nuisance per sc. 

2. NUISANCES-Euidence-Injunction-Question for Jnrg. 
Where the evidence is not suficient to establish a nuisance, a n  

injunction will not be granted to restrain the act  until i t  is  rstab- 
lishcd to  be a nuisance by a verdict of a jury. 

ACTION by E. M. Redd against the Edna Cotton Mills, heard 
by Judge 1V. R. Allen,  at Winston, N .  C. From a judgment 
for the defendant the plaintiff appealed. 

Watson ,  R u x t o n  & W a t s o n ,  for the plaintiff. 
Glenn,  Man7?y & H r n d r e n  and Scot t  & R e i d ,  for  the de- 

fendant. 
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XONTGOMERY, J. This action was brought by the plaintiff 
against the defendant for the recovery of damages alleged to 
have been sustained by means of a nuisance maintained by the 
defendant and to have the nuisance abated by injunctive pro- 
cess. The injury for which damages are claimed is alleged to 
be to the health of the plaintiff's family and himself, and the 
nuisance the blowing of a steam-whistle at the early hours of 
4:30, 5:30 and 5 :50 o'clock a. m. for the space of from two to 
seven minutes duration. The whistle is attached to the engine 
of the defendant company and its blasts are declared to be 
"long, shrill, shrieking, discordant, startling, terrific; awaken- 
ing the plaintiff and his family, clisturbing his and their sleep 
and seriously interfering with the reasonable enjoyment ,of their 
home and seriously impairing their health. Before the defend- 
ant had answered the plaintiff served a notice upon defendant 

that a motion would be mgde before the Judge of the dis- 
(343) trict for an order restraining the defendant from blow- 

ing the whistle of its engine between the hours of 9 p. m. 
and 6 :30 a. m. Upon the plaintiff's complaint and affidavits 
and the defendant's affidavits the motion was denied and the 

' 

plaintiff appealed. 
F ~ o m  the plaintiff's complaint and affidavits there was evi- 

dence going to show that for years the defendant's whistle had 
been blown a t  4.30, "5 :30 and 5 :50 o'clock a. m. ; .that the blasts 
were from two to seven minutes long; that they were shrill, 
startling, shrieking and terrific; that the night's rest of the 
plaintiff and several other families was broken up by the blasts 
of the whistle, the plaintiff's health impaired, and numbers of 
other families affected with nervousness. The evidence of the 
plaintiff further tended to show that the property of the plain- 
tiff and others, situated as his and theirs was in respect to the 
mill, had depreciated in value by reason of the blowing of the 
whistle. The evidence afforded by the affidavits of the defend- 
ant tended to show that the blowing of the whistle did not dis- 
turb the sleep of the affiants or produce discomfort in their 
homes ; that the blasts of the whistle were useful to the defend- 
ant in the conduct of its business; that the property in  the 
neighborhood had not been impaired in value; that the eoi- 
dence contained in plaintiff's affidabits was that of his friends 
and kinspeople, and that his health had not been affected by the 
blasts of the whistle, but was due to other causes, he being an 
extremely nemous and excitable man. 

We think his Honor was right in refusing to grant the in- 
junction. The blowing of whistles at  factories to regulate and 
direct the order of work may be necessary to the proper conduct 
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of business, certainly it is not a nuisance per S P .  Such sounds 
and noises as these whistles are capable of making can become 
nuisances, however, and the protecting arm of the law can be 
iirvoked to prevent such. Injury to health and dc- 
struction of the comforts of one's honlc can be accom- (344) 

Am. Rep., 704. But the courts are&ways slow to interefere by 
injunction in the conduct and managenlent of business enter- 
prises. Of course whore a nuisance is established by the evi- 
dence, no private enterprise for the mere purpose of bringing 
gain to its owner can be allowed to destroy onc's home or to 
impair his health. Both are irreparable injuries, and no dam- 
age ean cornuensate a man for the destruction of his home or for 
tKe nndermikng of his health. Clark 2). Lawrence, 59 N .  C., 
83, 78 Am. Dec., 241; Barnes v. Calhoun, 37 N.  C., 199. 

r i ~  the present case, however, the evidence does not satisfy us 
that the blowing of the whistle by the defendant amounted to a 
nuisance. I n  such a case under the old practice, that is, where 
the Couri of Equity was not satisfied upon all the evidence, that 
the thing complained of was a nuisance, there would Ide no in- 
terference or action until the fact of "nuisance" had been estab- 
lished by law. Simpso.n v. Justice, 43 N. C., 115. So here we 
think the jury by their verdict ought to pass upon the evidence 
and find, under the instructions of the Judge, whether or not 
the manner in which the whistle is blown was a nuisance, that 
is, whethrr or not the plaintiff's health and home have been 
impaired and injured by the blowing of the whistle. 

No error. 

REYNOLDS v. RAILROAD CO. 
(345) 

(Filcd 15 November, 1904.) 

PLEADINGS-Amcndrncnts-~orts-Torts-The Code, secs. 213, W7, 276-Ac- 
tiolh~. 

It is  not  error to  allow a plaintiff t o  amend his complaint, as- 
sumed t o  state a cause of action on contract, so as to declare on a 
tor t  arising out  of the same transaction. 

~ C T I O N  by J. I<. Reynolds against the Mt. Airy and East- 
ern Railway Company, heard by Judge W. R. Allen, at  April 
Term, 6904, of S ~ R Y .  

This action was brought, to recover damages for a breach of 
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contract and for an injunction against the operation of defend- 
ant's railway upon plaintiff's land. I t  is alleged in the eom- 
plaint that for certain valuable considerations, which are set 
forth in  detail, the defendant prorniscd and agreed to construct 
and operate a line of railway from the town of Mouirt Airy to 
the White Sulphur Springs, which are owned by plaintiff and 
at  which he has a hotel and conducts a sunlmcr resort. I t  is 
further alleged that for the purpose of constructing said rail- 
way the defendant appropriated and used, with the consent of 
the proper authorities and of the plaintiff, a carriage and 
wagon road from Mount Airy to the Springs upon condition 
that i t  would have the proposed railway line completed and 
ready for the transportation of the guests of the plaintiff from 
Mount Airy to the Springs by the time the season commenced 
in 1899. The plaintiff then alleges, with much particularity, 
the various negotiations between him and the defcndant with a 
view of bringing about a spedy fulfillment of the contract, and 
also the continucd failure of the defcndant to comply with its 
promises. I t  is then alleged as follows: "That the defendant 
throughout the whole transaction, as shown by its conduct to- 
wards the plaintiff', has intended from tho beginning only to 

use the plaintiff in order to carry out its original pur- 
(346) pose of building and using said railroad solely as a 

tramway or lumber road, intending to abandon the same 
as soon as the lumber was exhausted." The defendant in its 
answer denies all the material allegations of the complaint, and 
sets up a counter claim arising out of the same transaction as 
that mentioned in the complaint, or at least connected with the 
subject of the action; it is not necessary to set it out with any 
more particularity. Subsequently the plaintiff moved to amend 
his complaint %O as to declare upon a tort instead of upon a 
contract as set out in the present complaint," and the motion 
having been granted t h e  defendant exceptcd "on the ground 
that the proposed amendment would changc the nature of the 
action and that the allowance of it was not within the power 
of the Court," and appealed from the other. 

Watson, Ruzton & Fatson, for the plaintiff. 
Carter & Lczr,ell?yn and 1,incCsny Pntt~rson, for the defendant. 

WALKER, J., after stating the facts. The Code providcs that 
a plaintiff may unitc in the same compiaint several causes of 
action, whether they be such ai: have heretofore been dcnonr- 
inated legal 01- equitable, or both, when they all arise out of the 
same transaction or a transaction connected with the same sub- 
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ject of action. The Code, see. 267. This being so, thc plaintiff 
could have added his cause of action in tort to the cause of 
action already allegzd, if he had been so minded, provided i t  
appeared that the second cause of action arose out of the same 
transaction, or was founded upon a transaction connected with 
the same subject of action as the first. Under said provision of 
the law a cause of action in contract can be joined with one in  
tort, if they both come within the same class designated in 
The Code, sec. 276 (1).  This has been well settled by 
recent decisions. Hodgc~s 71. R. ti., 105 N. C., 170; Ben- (347) 
ion o. C'ollins, 118 N .  C., 196; Coo16 U. Smith, 119 N .  C., 
350; nnniel  v.  E'oluler, 120 N. C., 14. The reason why the two 
causes of action in tort and in contract should be joined and 
the inconvenience of any other rule is clearly stated by the 
present Chief Justice in Cook 7;. Smith and Daniel v. Bowler.. 
I f  tho plaintiff could have added to his present cause of action 
another one sound in^ in tort. whv should he not be allowed to " , u 

substitute the latter for the former, as i t  will not be a new 
cause of action in any sense if it is one which is based upon the 
same transaction or connected with the subject of the action. 
The power of the Judge, in'the exercise of his discretion and 
under the circumstances, to permit him to add another cause of 
action in tort cannot we think be questioned, nor, consequently, 
can the power to substitute the one for the 0 t h ~ .  

We have assumed that the plaintiff' intends in his proposed 
cause of action to declare in tort uponrthe same transaction as 
the one upon which the present cause of action is founded. The 
precise nature of the amendment does not appear in the record. 
I t  is only stated that the plaintiff was allowed to amend by de- 
claring on a tort instead of on a contract. This of course is 
not sufficientlv definite to rive us any idea of the nature and " 
scope of the amendment, but the general form of Ihe order in- 
dicates that the plaintiff will a t  least substantially rely upon 
the facts as now pleaded,, adding thereto such averments as rn!y 
be necessary to convert the cause of action, so fa r  as its form is 
concerned, f r o n ~  one in qontract to one in tort. We must as- 
sume this to be the case. as we are not ncrmitted to nresume. if 
the fact does not clearly appear, that the Court committod er- 
ror. T11c Court has the general power to allow amendments. 
arid the liberal exercise of this power is encouraged for the 
purpose of trying causes upon their real merits. I f ,  in this 
particular case, the Court did riot have the power, the 
appellant should have had the facts so stated in the ree- (348) 
ord as to show that i t  did not. I n  other words, hc had 
the r i ~ h t  to have the plaintiff state the substance of the amend- 



rnent, so that he could avail himself oi  any valid exception to 
the ruling o% the Court if there was any. 

I f  me are right in our assumption as to the nature of the 
amendment, the latter will not come within the rule that the 
plaintiff cannot amend by setting up a new and different cause 
of action not germane to the first, as i t  will not be such but 
merely a different mode of stating the same cause of action and 
the correction of a mistake in pleading by the insertion of other 
allegations material to the case, which will not change substan- 
tially the claim but will merely conform it to the facts to be 
proved. The Code, see. 273 ; Simpson v. Lumber Co., 133 N. C., 
95; Ely 2;. Early, 94 N .  C., 1; King v.  Dudley, 113 N .  C., 167. 
I n  this respect the order of the Judge is fully sustained by what 
is said in Pencler v. ~llallett, 123 N.  C., a t  page 61 : "The second 
complaint is not for a different cause of action and antagonistic 
to the first, but merely a different mode of stating the ssme 
cause of action, and, if i t  were as the demurrer alleges, the sec- 
ond complaint is in effect a substituted complaint by leave of 
the Court, and might be different or even antagonistic to that 
stated in the original complaint, for this is not the case of an 
amendment of summons or even'of the complaint, to confer 
jurisdiction by charging an entirely new cause of action or 
evading defenses in the original action, which would not be ad- 
missible." This case seems to us to be directly in point, whether 
the plaintiff proposes to substitute a new cause of action 0;. 

not, and it must govern ?his case. The juridiction of this Court 
will not be affected in the least by the change in the pleading, 
nor will the defendant be deprived of any defense he would 

otherwise have had, and, as to the statute of limitations, 
(349) if it is applicable, and i t  appears in any development 

of the case that the plaintiff has set up an entirely new 
cause of action, not connected with or growing out of the trans- 
action as now set forth in the complaint, but entirely foreign 
to it, the defendant may by answer avail himself of the limita- 
tion in bar of the action, which for that purpose will be treated 
as having been commenced at the date of the amended com- 
plaint. Christnzus 2;. Mitchell, 38 IS. C., 535; Gill v. Young, 
88 N. C., 58 ; Sums 1;. Price, 121 N. C., 392; Hester 21. Mullen, 
107 N .  C., at  p. 726. This is not a case in which the proof 
establishes a case wholly different from that made in the plead- 
ing (Carpenter v. Huffsteller, 87 N.  C., 273))  for there has 
been no proof. 

We have not overlooked the fact that the plaintiff has almost 
charged the defendant with the commission of a tort, as will 
appear from that part of his complaint which we have quoted 
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in stating the case. I t  may be that he merely intends to rely 
upon the tort thus indicated and to state his alleged cause of ac- 
don with more fullness and technical accuracy.- I f  that is the 
cause of action upon which he will declare in his new complaint, 
T& do not wish to be understood by what we have said as in- 
timating any opinion as to its validity. I n  any view we can 
take of the case we are of the opinion that the ruling of the 
Court was correct. 

No error. 

Cited:  Fisher  v. T r u s t  Co., 138 N. C., 243. 

t 
PRATT v. CHAFFIK. 

(Filed 15 November, 1904.) 

Evidence of a par01 agreement between a purchaser of goods and 
the agent of the seller, that a written order was not to be binding 
unless i t  was sati~ifactory to  another member of the firm of which 
the purchaser was a member, was competent. 

ACTION by Walter Prat t  & Company against G. W. Chaffin 
& Company, heard by Judge W. R. Al len  and a jury, a t  Spring 
Term, 1904, of STOKES. 

The plaintiffs sued the defendants upon an account for goods 
sold and delivered pursuant to a printed order of 16 October, 
1903, to which the firm name was signed by one of the co- 
partners. The defendants admitted the signing and delivery 
of the order to plaintiffs' agent, who was their traveling sales- 
man, but alleged that it was signed by the partner of Chaffin 
upon condition and with the agreement that it should be sub- 
mitted to his partner Hill upon his return, and if not satis- 
factory to him that it should not bind the defendants, and in 
such event they would write to the plaintiffs a t  once and order 
them not to ship the goods; that the partner Hill, who was ab- 
sent, and subject to whose approval the order was signed, re- 
turned in a short time and said that the contract was not satis- 
factory to him, and on the next morning, 17 October, after the 
order was signed, the defendants wrote and mailed to the plain- 
tiffs a letter asking them not to ship the goods, and that the 
partner Hill would retire and the firm would go out of business ; 
that plaintiffs received the letter on 21 October, and wrote de- 
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fendants that they had received the order and shippedathe goods 
on the 20th. The goods reached the town of Germanton, de- 
fendants' home, but they refused to take them from the depot, 

having notified plaintiffs not to ship. Evidence tending 
(351) to establish the defense was introduced under 

objection, to which they duly excepted. 
The plaintiffs requested his Honor to give certain instruc- 

tions to the jury to the effect that the order was not subject to 
be countermanded and that the letter of defendants to plaintiffs 
of 17 October was not a sufficient countermand. The Judge 
declined to give the special instructions prayed for, and 
among other things charged the jury "that if they found from 
the'evidence that i t  was agreed at  the time of signing the con- 
tract that i t  should not be binding on defendants unless satis- 
factory to Hill, that it was not satisfactory to Hill, that de- 
fendants notified plaintiffs and refused to receive the goods, to 
answer the issue 'No.' " Plaintiffs excepted. The jury found 
for defendants, and from a judgment on the verdict the plain- 
tiffs appealed. 

J .  D. Humph~eys and N.  0. Petree, for the plaintiffs. 
Watson, Buxton d Watson, for the defendants. 

CONNOR, J., after stating the facts. The exception of the 
plaintiffs is based upon the theory that the testimony in regard 
to the agreement, made prior to the signing of' the order by de- 
fendant Chaffin, tended to contradict or add to the terms of the 
contract. This is a misconception of the purpose and effect of 
the testimony. The defendants admitted that the order for the 
goods was signed as alleged and that i t  was delivered to plain- 
tiffs' agent, but say that at the time of signing and delivering 
there was an express agreement that it was not of any binding 
force or validity unless satisfactory to Hill ;  that by virtue of 
this agreement the contract was incomplete, and that the assent 
of Hill was a condition precedent to the completion of the con- 
tract. I n  this consists the distinction between this case and 
those cited in the excellent brief of plaintiffs' counsel. The dis- 

tinction is clearly pointed out in several cases to be 
(352) found in the Reports. SHEPHERD, C. J., in lirelly v. 01- 

liver, 113 N.  C., 442, speaking of testimony of this char- 
acter, says: "This does not contradict the terms of the writing, 
but amounts to a collateral agreement postponing its legal 
operation until the happening of the contingency." 

Judge Miller, in Ware v. Allen, 128 U. S., 590, thus states 
the principle upon which such testimony is admissible: "We 
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are of the opinion that this evidence shows that the contract 
upon which this suit is brought never werlt into effect, that tho 
condition upon whicli i t  was to become operative never occurred, 
and that i t  i s  not a question of contradicting or varying a writ- 
ten instrument by parol testimony, but that i t  is one of that 
class of cases well recognized in the law by which an instru- 
ment, whether delivered to a third person as an escrow or to 
the obligees in it, is made to depend as to its going into opera- 
tion upon events to occur or to be ascertained thereafter." 

Devens, J:, in Wilson v. Powers, 131 Mas?., 539, says: "The 
manual delivery of an instrument may always be proved to have 
been on a condition which has not been fulfilled. in order to 
void its effect. This is not to show any modification or altera- 
tion of the instrument, but that i t  never became operative and 
that its obligation never commenced." 

Crornpton, J., in P y m  v. Campbell,  6 E. & B., 88, says: "If 
the parties had come to an agreement, though subject to a con- 
dition not shown in the agreement, they could not show the con- 
dition because the agreement on the face of thc writing would 
have been absolute and could not be varied, but the finding of 
the jury is that this paper was signed on the terms that i t  was 
to be an agreement if Abernathie approved of the invention, not 
otherwise. I know of no rule of law to estou uartjes from show- 

L 1 

ing that a paper purporting to be a signed agreement was in fact 
signed by mistake, or that it was signed on the terms 
that it should not be an agreement till money was paid (353) 
or something else done." 1 Elliott on Ev., see. 575. 
These authorities an~ply sustain his Honor's ruling admitting 
the testimony. 

The contentl'on made by the plaintiffs that, because of the 
statement in  the order, there was no understanding with the 
salesman, except as printed or written on the order, the defend- 
ants are prevented from showing thc agreement, assumes the 
very questioh in controversy whether there was any valid, bind- 
ing contract. The jury having found in accordance with the 
defendants' uncontradicted testimony, there was no contract to 
be.varied or added to. I t  was the misfortune of the plaintiffs 
that their salesman sent then1 the other immediately and with- 
out informing them of the agreement whicli he had made with 
the defendants. This is one of a number. of cases before us at 
this term in which parties have signed long and complicated 
printed contracts for the purchase of goods, and, in various 
forms, set up defenses bawd upon parol agreements with sales- 
men or agents. I t  would seem that men of intelligence, both 
vendors and vendees, would have learned the necessity of read- 
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OIL Co. v. GKOCERY CO. 

ing a i d  understanding the terms and provisions of such con- 
tracts before signing and accepting them. 

We have adhered to the well-settled principle that in the ab- 
sence of allegation and proof of fraud or mutual mistake, the 
solemn contracts of men evidenced by their signature to printed 
or written agreements cannot be varied or changed by par01 evi- 
dence. Machine Go. v. Hill, 136 N. C., 128, and Register CO. v.  
Ed, 136 N. C., 272. 

This case comes clearly within the distinction pointed out. 
The instructions asked by the plaintiffs could not have bcen 
given. They assumed that a contract had been made and that 

the defendants were endeavoring to rescind i t  by coun- 
(354) termanding the order. The question of the right to 

countermand does not arise for the rcasons given. There 
u 

is no crror, and the judgment must be 
Affirmed. 

Cited: IIughes v. Cr.ooher., 148 N. C., 320. 

O1L CO. v. GROCERY CO. 

(Piled 1.5 Novembe~~, 1904.) 

1. CLAIM AND DELlVERYJudgi~zent~-A1te1~ncr~ti?je-IZe~~1e1iir1~-The 
Code, secs. 324, 4 : 3 I 4 a 3 t u s  7885, ch. 50. 

In claim and delivery the judgmcnt sl~olrld he fop the delivery of 
the property or i t s  value. ' 

2. APPEAI-Verdict. 
Where a verdict is set aside, not as a matter of discretion, but 

as  a matter of law, an appeal lies. 

3. APPEAL-Judgmrnf-Verdict. 
The refusal of a judg~rient upon a verdict is  a dcnial of a sub 

s tmt i a l  right, and is appealable. 

ACTION by the Globe Oil Conrpany against the Messick Gro- 
cery Company, heard by Judgr W. R. A l l en  and a jury, at  
March Term, 1904, of FORSYTH. From a judgment for thc 
plaintiff for less than the relief demanded he appealed. 

L. ill. Swinlc for thc plaintiff. 
S o  counsel for the defendant. 
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CLARK, C. J. This was an action for the rccovery of per- 
sonal property or for its value if it cannot be delivered. The 
jury found on issues submitted that the plaintiff was the owner 
and entitled to the possession of the property and that 
its ralue was $362.50. I t  had been agreed by the parties (355) 
that if the plaintiff should recover damages he mould be 
"entitled to recover interest on the value of the property frorn 
1 May, 1902, and nothing rnore." The plainliff asked judg- 
ment upon the verdict for rccovery of the property, or if this 
could not lx had, for recovery of its value as assessed by the 
jury with interest frorn the first, day of the tcrrn, and interest 
on the value of the property from 1 May, 1902, for its deten- 
tion. This last is clearly the meaning of the agreement of t h ~  
parties as to damages. 

The plaiiitiff was entitled to the alternative jndgliiel~t as 
asked, for the delivery of the property if to bc had, and, if not, 
then its value as assessed by the jury. The Code, sec. 431; 
Council v. Aoerct t ,  90 8. C., 168; Rail 11. Tillrnar~, 103 N. C., 
276; G h b b s  u. Stepl~enson,  117 N. C., 66. The Code, sec. 824, 
p.as anwnded by chapter 50, Laws 1885, to make the condition of 
the bond and the liability of thr sureties harmonize with the 
ternis of the jadpieut  ngainst the defendant. To same yur- 
port, Jqr - i~~an  I). Ward, 67 N. C., 33; Btnithdcal v. Wil7re?.son, 
100 N. C., 55. 

The court helow refused the alternative jndgn~ent allowed hy 
section 431 of The Code on the ground that there had been no 
evidence of the destruction of thr property, and set aside the 
finding upon the issue as to thr value of the property as ihnla- 
terial, and rendered judgm~nt for the rccorery of the property 
only, retaining the came that the issuc as to the value of the 
property and damages be ascertained after. tlic return of tllr 
execution. Tliis was taking "two bites at a cherry." 'This is 
one of the very few cases i11 which an alteriiative judgment is* 
authopized. I f  thp sheriff cannot find the specific propcrty it 
would be a uselev of time to report that fact to the next 
term and cansc anothcr jury to determine its ralue, when the 
whole matter can be passed upon as authorized by The Code, 
secs. 324 and 431, at  one trial, execution can issue to the 
sheriff to take the property into his possession, or, if the (356) 
property caunot bc found, to collect its valuc as assessed 
by the jury. 

The verdict upon the issue as to thc value of the property 
having been set aside. riot as a matter of discretion, but upon a 
ruling as to its legal effwt, an appeal lay. Wood v. R. n., 131 
N. C., 48; Thov ins  I , .  ilIycrs, 87 N. C., 31; Gay v. N a s h ,  84 
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\ Yow 0. HAMILTOX. 

N. C., 333 ; B r y a n  v. Heck, 67 N. C., 322. The refusal of judg- 
ment upon the verdict was the denial of a substantial-right and 
appealable. G r i f i n  v. Light  Co., 111 N.  C., 438. 

The order setting aside the verdict upon the second and 
third issues must be reversed, and the cause remanded that judg- 
ment may be entered upon the verdict in  accordance with this 
opinion. 

Error. 

YOW v. HAMILTOX. 

(Filed 15 November, 1904.) 

1. BOUNDARIES-Evidence-Declarations. . I n  an  action to determine the boundaries to land, the declarations 
made relative thereto ante litem motam by a disinterested deceased 
person are admissible, though the surveyor thereof is  a witness. 

2. WITNESSES-Evidence-Declarations-The Code, see. 590. 
An interested witness may testify to' declarations of a deceased 

person relative to boundary lines. , 

3. INSTRUCTIONS. 
The failure of a trial  judge to instruct upon any given phase of 

the evidence is not error unless he was specially requested to do so. 

4. COS?PS-Nupreme Court-Transcript-4ppeal-Supreme Court Rule 
22. 

An appellant will be taxed with the cost of unnecessary and 
irrelevant matter in the record in the case on appeal. 

ACTION by Rufus Yow against J. F. Hamilton and wife, 
heard by Judge C. N .  Cooke and a jury, a t  July Term, 1904, 
of RANDOLPH. From a judgment for the p1aint"iff the defend- 
ants appealed. 

Robins & Robins and 0. L. Sapp for the plaintiff. 
Bri t ta in  & Gregson for the defendants. 

WALKER, J. This action was brought to recover real prop- ' 
erty. The plaintiff claimed under Beersheba Hill and the de- 
fendants under Hannah Stout, who in 1891 were tenants in 
common of a tract of land which in that year they divided. I n  
order to make an equal partition of the tract a survey was made 

260 



N. C.] FALL TERM, 1904. 

Yow v. HAMILTOX. 

abd the dividing line was run and marked by the sw- 
veyor, and deeds were executed in accordance with the ( 3 5 8 )  
boundaries as ascertained by the survey. The parties 
afterwards differed as to the true location of the dividing line 
and this suit was brought to settle that difference. 

I n  order to show where the dividing line is the plaintiff intro- 
duced as a witness M. F. Laughlin, who testified as to material 
declarations made by his father, D. J. Laughlin, to him as to 
certain trees which were in the dividing line. This testimony 
met with an objection from the defendants, which was over- 
ruled and they excepted. The grounds of the objection are (1) 
that it is not an ancient boundary, and hearsay evidence is there- 
fore incompetent; (2) that W. C. Hammer, the surveyor who 
ran and marked the line, is now living and was examined as a 
witness in the case, and that hearsay evidence is not admissible 
if there is a living witness, as his eyidence is, of course, the best 
and, under the rule as to primary and secondary evidence, the 
best evidence must always be produced. 

Neither of the grounds of objection is tenable and the evi- 
dence was clearly competent. The error lies in failing to dis- 
tinguish between evidence by reputation, which is competent 
only as to ancient boundaries, and hearsay evidence, as it is 
called, which consists i n  the declarations of deceased persons 
and is competent as to those of more recent origin. Both kinds 
of evidence are admissible in all controversies relating to bound- 
aries when confined within their proper limits. "In the latter, 
namely, hearsay evidence, it is necessary as a preliminary to its 
admissibility to prove that the person whose statement i t  is pro- 
posed to offer in evidence is dead; not on the ground that the 
fact of his being dead gives any additional force to the credi- 
bility of his statement, but on the ground that if he be alive he 
should be produced as a witness; whereas, it is manifest that in 
respect to evidence by reputation, this preliminary question 
cannot arise." Dobson v. Finley, 53 N. C., 495; Shalrfer 
v. Gaynor, 117 N. C., 15; Westfeldt v. Adams, 131 N. (359) 
C., 379. I t  may be further said concerning hearsay evi- 
dence or declarations as to boundaries that there are three pre- 
requisites to the competency of such evidence, (1) that the dec- 
laration must come from a disinterested persen; (2) the decla- 
rations must have been made ante litam motam, and (3) the 
person who made them must be deceased, so that he cannot be 
produced and heard in person as a witness. Smith v. Headrick, 
93 N. C., 210. That such declarations are competent to show 
where lines and corners are, when the prelimindry facts have 
been found, has been frequently decided by this Court. Harris 
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v. PowelZ, 3 N. C., 349; Gervin v. Xeredith, 4 N. C., 635; Hart- 
zog v. Hubbarcl, 19 N .  C., 241; Dancy v. Szlgg, 19 N. C., 515; 
Heclrick v. Gobble, 63 K. C., 48; Toole v. Peterson, 31 K. C., 
180; Calclwell v. Neely, 81 N. C., 116; Hufman v.  Walker, 83 
N.  C., 411; Mason v. ~WcCormick, 85 N .  C., 226; Bethea v. 
Byrcl, 95 S. C., 311, 59 Am. Rep., 240. We refer especially 
to the clear statement of the rule by HENDERSON, C. J., for the 
Court, in Sasser v. Herring, 14 N. C., 340: "We have in ques- 
tions of boundary given to the single declarations of a deceased 
individual as to a line or corner the weight of common reputa- 
tion, and permitted such declarations to be proven under the 
rule that in  questions of boundary hearsay is evidence. Whether 
this is within the spirit and reison of the rule it is now too late 
to inquire. I t  is the well established law in this State. And 
if the propriety of the rule was now res imiegra perhaps the 
necessity of the case arising from the situation of our country, 
and the want of self-evident 'termini of our lands, would require 
its adoption. For although i t  sometimes leads to falsehood, i t  
more often tends to the establishment of truth. From necessity 
we have in this instance sacrificed the ,principles upon which 

the rules of evidence are founded." I n  Whitehurst v .  
(360) Pettipher, 87 N. C., 179, 42 Am. Rep., 520, SXITH, C. J., 

after stating it to have been yell settled by a series of 
decisions comniencjng in the year 1805, "That, in questions of 
private boundary, the declarations of disinterested persons since 
deceased made before any controversy has arisen are admissible 
to show their location," proceeded as follows: "The declaration 
is received under the conditions mentioned as evidence, instead 
of the sworn statement for which it is substituted, when the 
party making it is dead an8 the evidence would otherwise be 
lost. I t  is manifest t h a t  if the declarant were alive, and would 
be allowed to prove the fact to which the declaration relates, 
the declaration itself may be proved after his death." I n  
Smith v. Headrick, supra, the same learned Judge says: "A 
series of decisions Cconimencing at the end of the last century 
and ending in 1884 with Fry v. Currie 91 N. C., 436) has fully 
established the doctrine of the admissibility of par01 declara- 
tions to show private boundaries d e n  they proceed from aged 
and disinterested. persons since deceased and are made ante 
litern motarn. These are the three essential conditions to the 
compe:ency of this form of hearsay or traditionary evidence in 
questions of disputed boundaries. The opportunities which the 
declarant had may be inquired into in determining the value 
but not the competency of the declaration and, as such, prop- 
erly furnish a subject for cxmnent before the jury." 
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Counsel for defendant contended that as Mr. Hammer is 
living, his is the best evidence of the true location of the line. 
This, we think, is a total misconception of what is meant in 
this coimection by the term "best or primary evidence." It re- 
fers not to the t e s t i ~ ~ i o r l ~  of other witnesses who are living and 
can be produced, but to thc testimony of thc deceased witness 
himself, if he were now living and could testify under oath and 
cross-examination, and to his declaration as bemg the next best 
or secondary evidence, as by reason of the death of the 
decbrant his sworn testimony cannot be had. The ru l s  (361) 
r e a u i r i u ~  the uroductiorr of x11e besc evidence exc1udt.s 

0 

only that evidence whi& itself indicates the existence of more 
original sourccs of iuformation. But where thcre is no substi- 
tution of ~vidence but onlv R selection of weaker instead of 
stronger proofs, or an omission to supply all the proofs capable 
of being produced, the rule is not infringed. I t  is intended by 
it to prevent the introduction of any which, from the nature of 
the case, supposes that better evidence is in the possession of 
the party. Thus understood, the rule is essential to the pure 
administration of justice, and havingbheen adopted for practical 
purposes i t  must be applied always so as to promote the ends 
for which it was designed. 1 Grcenleaf Evidence, sec. 82. 

The defendants objected to the testimony of the witness R. S. 
Craven as to declarations of D. J. Laugi~lin concerning the loca- 
tion of the dividing line made to him which were similar to 
those made to the witness M. F. Laughlin. The objection was 
based upon the ground already considered and upon the addi- 
tional ground that R. S. Craven was an interested witness, as 
the plaintiff claimed from him, and, further, because the de- 
fendants derived their title through Claudia Hill Craven, now 
deceased. who was the wife of the witness. and defendant con- 
tends tliat for these reasons he is disqualified under section 50 
of The Code. We are unable to perceive how this can be so. 
The case comes neither within the letter nor the spirit of that 
section. I t  is therc provided that an interested witness or a 
person from, through, or under whom a party to be affected by 
the event of the action claims, shall not tesiify concerning a 
personal transaction or communication between the witness and 
a person then deceased under whom thc party against whom he 
is introduced as a witness claims. Surely no such state of 
facts is presented here, and there is no testimony having even 
the slightest appearance of being forbidden by the law. 
Clark's Code ( 3  Ed.), sec. 590, and notes; Runn v.  Todd,  (362) 
107 N. C., 266. The witness testified only to what a dis- 
interested person told him, one who had no interest in or con- 
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nection with the suit or the matter in controversy and under 
whom no claim was made by defendant. We fail to see how 
the fact that the witness was the husband of Claudia Hill 
Craven, under whom the defendants derived their title, disquali- 
Sed him. He  did not testify to the declarations of his wife, 
but to those of D. J. Laughlin, and the objection was addressed 
solely to the latter. Such evidence has heretofore been admitted 
without any contention that it was incompetent under section 
590 of The Code. Whitehurst v. Pettipher, 87 N .  C., 179; 
Huf fmn  v. Walker, 83 N.  C., 411. The objection is therefore 
manifestly untenable. The remaining exception is that his 
Honor failed to caution the jury that'the hearsay evidence as 
to the location of the dividing line was not entitled to as much 
weight as the direct evidence of W. C. Hammer, who testified 
in  person as to the true location of that line. When an appel- 
lant complains that the Judge omitted to give a charge upon 
any given phase of the evidence, the rule, which has some ex- 
ceptions not applicable here, requires him to show that the 
Judge was specially asked to give the desired instruction. Pat- 
terson ?;. Mills, 121 N. C., at p. 269, where the cases on this sub- 
ject are carefully collected by the present Chief Justice who 
wrote the opinion of the Court in that case. I t  appears in this 
case that there was no special prayer for the instruction and, 
that the objection was clearly waived. We extract the following 
statement from the case: "There were no requests for special 
instructions by either the plaintiff or the defendants. His ' 
Honor fully instructed the jury as to the contentions of both 
parties. There was no request made by either party for his 
Honor to put his charge in writing. The defendant did not ex- 

cept to any failure of his Honor to charge on any par- 
(363)  ticular phase of the case until making out his case on 

appeal." I t  is true the Court did not, in so man> words, 
tell the jury that the testimony of W. C. Hammer was entitled 
to more weight than that of M. F. Laughlin and R. S. Craven, 
but even if he did not, and conceding that it would have been 
proper to have done so, the defendants' objection to the inad- 
vertent omission comes too late. 

The plaintiff moved in this Court to tax the appellant with 
the costs of unnecessary matter in the record and case on appeal 
under Rule 22. I t  is unnecessary to pass upon this motion, as 
the plaintiff wins in the suit, but we again call the attention of 
the members of the bar to this important provision. Unneces- 
sary and irrelevant matter increases the costs and encumbers 
the record, sometimes producing confusion and thus preventing 
a proper and intelligent understanding and consideration of the 
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I case. We would have granted the motion if our judgment had ' 
been the other way. - I n  all other respects the record is pre- 
pared in  strict compliance with the statute and the rule of this 
Court. I t  contains a special assignment of errors at 'the end 
of the case on appeal, which is an essential part of the record ' 
and is therefore required in all cases. I f  proper reference is 
made in  each assignment to the page of the record where the 
excption upon which i t  is based will be found, it constitutes a 
most valuable aid to counsel in the argument and to this Court 
in the consideration and decision of the case. The observance 
of this requirement is a matter of the first importance. We 
find no error in the rulings of the court to which the defendant 
has taken exception. 

No error. 

.Cited: Hill v. Dalton, post, 341 ; Hemphill v. Hew~phill, 138 
N. C., 506; Bonner v. Stotesbury, 139 N. C., 7 ;  Hill v. Dalton, 
140 N.  C., 16;  Bland v. Beasley, ib., 631; Baker v. R. R., 144 
N. C., 41; Nekon v. Tob. Co., 141 N. C., 420; Lumber Co. v. 
Branch, 150 N.  C., 241 ; Lumber Co. v. Triplett, 151 N.  C., 411. 

CRAFFIN V. MANUFACTURING CO. 
(364) 

(Filed 15 November, 1904.) 

DAMAGES-Nominal-Waters and Watercourses. 
I n  an action for damages for maintaining a dam, an instruction 

that  to entitle the plaintiff to  nomink1 damages he must show dam- 
ages to an "appreciableJJ extent is erroneous, he being entitled to 
nominal damages if the water is ponded on his land to any extent. 

MOTION to rehear this case, reported in 135 N. C., 95. XO- 
tion dismisqed. 

Watson, Buxton & Watson, Glenn, Manly & Hendreh and 
T .  B. Bailey for the petitioners. 

Lindsay Pattersan, E. L. Gaither and E. J .  Justice in oppo- 
sition. 

WALKER, J. This is a petition to rehear the above-entitled 
case, which was decided by this Court at Spring Term, 1904, 
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and is reported in 135 N. C., 95. We then held that the Court 
committed an error in its charge. to the jury on the question of 
nominal damages, which charge was as follows: "If you find 
from the evidence that the erection of the dam caused water to 
be ponded on the land of the plaintiffs to any appreciable ex- 
tent, the plaintiffs would be entitlcd to recover nominal dam- 
aged, although you might not be satisfied that the plaintiffs had 
suffcred substantial damages." Counsel do not allege in the 
petition to rehear, nor do the certifying mcmbers of the bar 
state, that thcre was any error whatever i p  the principles laid 
down by the court in its opinion, but the specific assignment of 
error is that this.Court inism~derstood and misinterpreted the 
charge of the trial court, which they say conforms in every 

respect with the principles of law declared by this Court. 
(365) If error there was in our decision, either in stating the 

general principles of law relating to such cases as this 
one or in applying those principles to the special facts of the 
case, we must leP quick to correct it and to reverse the fonner 
ruling. I t  is not only our plain duty so to do, but i t  will always 
be gratifying to be able to correct any error or inadvertence, so 
that no harm will ultimately come to the party who limy have 
been prejudiced by our decision. But in this case, after a most 
careful consideration of the assignment of error in all its bear- 
ings and a thorough re-examination of the law, we are con- 
strained to say that-nothing has been shown which should in- 
duce us to change our former ruling. With the additional light 
which the petition, the certificate of members of the bar and 
the able briefs of counsel on the rehearing have shed upon the 
subject, we are as firmly convinced now as we were at last hear- 
ing that there was error in the instruction of the Court, which 
we have copied above from the case. His Honor told the jury 
that the plaintiffs were enbitled to recover nominal damages if 
the water was ponded on their land to any cxppr~ciuhle extent. 
We think they were so entitled if it was ponded on the land to 
any extent. If the land was covered by water a t  all, however 
inappreciable the extent of the invasion of the plaintiffs' right, 
they are entitled to nominal damages, provided, however, i t  was 
caused by the erection of the dam. The very use of the word 
"appfeciable" to qualify the word "cxtent" implies that the land 
might be covered to some extent and yet thc plaintiffs would 
not be entitled to recover nominal damages: their right to re- 
cover such damages depending upon whether the extent of the 
invasion of their premises could be appreciated or estimated. If 
the use of the word "appreciablc" did imt imply that the land 
might be covered to some extent without the plaintiffs being 
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entitled to' nominal damages, why use the word at  all? 
I t  certainly can not be said that the term "appreciable (366) 
extent" is precisely synonynloGs with the words '(any ex- 
tent" in scope and nleaning, for if so, as we havc said, the use 
of the word ('apprec4able" was superfluous. I t  can make no 
difference how very small or how lnucb less than any assjgnable 
quantity or value the injury to another's right may be, and we 
use tho word "injury" now, as we did before, in its technical 
sense, the injured party is entitled to nominal damages, for they 
arc based not uuon anv idca of damage however trivial. but are " 
solely predicated on the infraction of a right when there has 
been no damage proved, and they are awarded because of the 
distinct legal wrong committed, however imperceptible, from 
which the law conclusively presumes that there has been some 
darnage, in the absence of proof of any kind of damage. They 
are given, as is said in our former opinion, not as any equiv- 
alent for the wrong but in recognition of the technical injury 
and to determine and establish the plaintiffs' right. 1 Joyce 
Damages, see. 9. 

But we think the error in this instruction more clearly ap- 
pears when it is considered in connection with a subsequent in- 
struction of the Court upon the question of damages. The 
Court charged the jury as follows: "If the plaintiffs have been 
damaged and the erection of the dam caused any damage, they 
are entitled to recover damages. I f  not damaged, or if damaged 

I and the dam not the cause of the damage, they are entitled to 
recover nothing." I n  this instruction the jury told that if 
the erection of the dam caused damage the plaintiffs are entitled 
to recover it, but if the plaintiffs were not damaged "they are 
entitled to recover nothing." I n  other words, the plaintiffs are 
not entitled to recover anything, not even nominal damages, un- 
less they have proved that they were damaged. The Court is 
hcre spcaking of thc damage and not of the injury or the 
technical invasion of the right. The first inslruction re- ( 3 6 7 )  
lntcd to the trespass, the act of raising the water in the 
stream so that it flowed upon the plaintiffs' land, and 
this instruction refers to the consequent damage. It will be 
observed that the Court charged that if there was no damage 
shown the plaintiffs would recover "nothing," not even nominal 
damages, whereas i t  is conceded, as i t  should be, that if there 
was even a. technical invasion of their premises the plaintiffs, 
were entitled to recover at  least nominal damages, even though 
they showed no actual or substantial damages. I n  any view we 
are able to take of the case, we think the charge of the Court 
in  the particulars mentioned was at least calculated to mislead 
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the jury (Bank v. Gilrner, 116 N. C., 705) ,  even if 'it was not 
in itself erroneous, and we still think it was so. 

The plaintiffs' counsel contend in their brief on the rehearing 
that the evidence of the plaintiffs showed that the water had 
been raised in the stream by the dam six feet, and that of the 
defendant that i t  had been raised two feet and nine inches. We 
do not consider this contention of counsel, for we are not fully 
advised as to how this rise affected the plaintiffs' land, if at all, 
and i t  is well not to express any opinion based upon the conten- 
tion, as the defendant may be able to show at the next trial that 
there was not even any technical injury to the plaintiffs' land. 

The views we expressed at  the last term, and those which we 
now hold, seem to be strongly supported by a recent text-book 
which we find to be of exceptional merit. The writer substan- 
tially says: Each owner of land along a watercourse has the 
natural right to have the stream maintain the conditim which 
nature gives it throughout the entire extent of its territory. 
This rule gives him the right to have the water leave his land 
at  its lowest level, as well as the right to have the water come 

down to him from above. Rights in running water are 
(368) governed by the maxim, aqua currit et debet currere ut  

currere solebat. 'The right to the natural flow of the 
stream is a natural right and depends solely on ownership of the 
banks of the stream, regardless of whether any use has been 
made of it or not. Any swelling of the stream over the line is 
an invasion of the rights of the upper owner, who has a right ~ to the stream in its natural condition, which he may protect 
not only for present needs but for possible future ones. I t  con- 
stitut.es a direct trespass upon his property which he may seek ~ the aid of the courts to redress, and he is not bound to show 
that he is specially injured to maintain the action. Injury is 

1 shown as soon as it appears that the water is backed over the 
line. The upper proprietor has a right to protect himself from 
the acquisition of prescriptive rights at  least, and that right is 
not diminished by the fact that he has no present use for his 
rights to their full extent. When the rights of the upper owner 
are invaded, the law presumes damage. The maxim of the 
common law that the owner of the soil has absolute dominion 
over i t  above and below the surface, and damage caused to 
others by his rightful command over his own soil is damnurn 

,nbsqz~e injur in has no application to such a case. Thro~ving the 
water back on the upper land is a nuisance in and of itself, of 
which the upper owner may complain whenel-er he desires to do 
so, whether it is a direct injv.ry to him or not. He has a right 
to have his land free from the water and can object to its pres- 
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ence whenever he chooses; and the lower owner has no right in 
the premises. Farnham Waters and Water Rights, secs. 546, 
547 and 551. 

The plaintiffs' counsel again complain of the charge of the 
Court upon the degree of proof required of the plaintiffs to en- 
title them to a verdict. The charge of the Judge should be . considered in its entirety. Isolated expressions are not a fair 
or reliable test of judicial accuracy. Reviewing the 
charge as a whole, upon this point, we are satisfied that (369) 
i t  is sustained by reason and the weight of authority. 

We do not think the decision of the Court a t  the last term 
is erroneous in the respect complained of and it must therefore 
stand. This dismisses the petition. 

Petition dismissed. 

WINGATE v. PARKER.  

(Filed 15 November, 1904.) 
, 

TAXATION-Municipal Corporatiofis-Cofist. N. C., Art  V ,  sec. 1 ;  Art .  
V I I ,  secs, 7 ,  9, IS, 14; Art .  V I I I ,  seo. 4-Laws (Private) 1901, oh. 
109-Laws (Private) 1903, ch. 258. 

The prbvision in the State Constitution requiring a proportional 
poll and property t ax  does not apply to municipal corporations. 

ACTION by J. P. Wingate againsh D. L. Parker, heard by 
Judge C. $1. Cooke, at Statesville, N. C., 16 August, 1904. 
From a judgment for the defendant the plaintiff appealed. 

John L. Rendleman and T .  C. Linn for the plaintiff. 
John S. Henderson, and P. 8. Carlton for the defendant. 

CLARK, C. J. The town of Spencer is authorized by its char- 
ter to levy an ad valorem tax on all real and personal property 
not exceeding one dollar on every one hundred dollars worth of 
property, 'and a per capita tax not exceeding fifty cents on all 
persons liablg to poll tax residing in the town. Laws (Private) 
1901, ch. 109, see. 18, as amended by Lams (Private) 1903, ch. 
258, see. 5. For the year 1903 the town levied a tax of fifty 
cents no each.pol1 and fifty cents on each one hundred dollars 
worth of property. 

This is an action to restrain the collection of such tax (370) 
upon the ground that it is illegal and void because it 
does not observe the epuation between the tax on property and 
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polls required by Article V, sec. I ,  of the State Constitution. 
Each article of the Coirstitution has its special scope. Arlicle 
V concerns only State and county revenue and taxation. Sec- 
tiou 1 of that article provides: "The General Assembly shall 
levy a capitation tax on every male inhabitant of the State over 
twenty-one and under fifty years of age, which shall be equal on 
each to the tax on property valued at three hundred dollars in - 
cash. The coniniissioner~ of thc sweral counties may exempt 
from capitation tnx in spwial caases on accoulr~ of poverty and 
infirmity, and the State and county capitation lax coinhwed 
shall never 0xceed two doliars on the head." 

I t  is clear that this section applies solely to State and county 
taxation. I t  requires (1) that the General Assembly shall lery 
a capitation tax on evcry male between twenty-one and fifty 
years of age; (2 )  that i t  shall be equal to the lax h i d  oil t h e  
handraed dollars of property at cash valuation ; (3) tliai t l ~  
county commissioners nray exerilpt from capi!ation tax in spc- 
cia1 cases, on account of poverty and infirmity, and (4) that the 
State and county capitation tax shall never exceed two dollars 
on the head. If this section cllzbraccs municipal taxatioir, such 
taxation could ~ e r y  rarely be lcvicd at  all, for in most if not 
all the counties this h i i t  has been rcached. 

The provisions as to municipal taxation are to be found only 
in Article VII ,  sees. 7, 9 and 13, while section 14 of said :ir:icle 
exempts from the powcr conferred upon the General Asse~nbly 
to repeal all the other sections of that article; and in Article 
V I I I ,  sec. 4, which specially makes it "the duty of the Leglsla- 
ture to provide for the orgai1i7ation of citics, towns and incor- 

porated villages, and lo rt~strict their power of tnxation, 
(371) assessment, borrowing money, contracting debts, and 

loaning their credit, so as to prevent abuses in assms- 
mcnts and in contrading debts by such ~nunicipal corporations." 
So that, exclusive of the pro~isions of sections 7, 9, and 13 of 
Article V I I  (which have no application in this controversy), 
the only restriction upon municipal taxation is such as the Leg- 
islature may see fit to prescribe, and the town of Spencer has 
not excteded the limitations and 1)owers as to taxation set out in 
its charter. I. 

h Jones 11. Con~rs., 107 N. C., 248, MERBIMON, C. J., for a 
unanin~ous court holds that the equation prescribed by Article 
V, see. 1, does not apply to lnunicipal corporatio~s. On page 
258 he says: "But i t  is settled by many decisions of this court 
that it (Article V, see. 1) does not rstablish an exclusive system 
or schexic of taxation applicable and to be observed in all cases 
and for all purposes; that on the contrary i t  applies only to the 
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revenue and taxatipn necessary for the ordinary purposes of the 
State and the several counties thereof. * * *: The article 
does not provide or declare that the equation so established shall 
be of universal and exclusive application; it expressly mentions 
only tho State and counties in connection with the subjeck of 
revenue and taxation, and does not mention cities, towns or 
municipal corporations, or make any reference thereto or pro- 
vide for or as to them. '$ " 'K And it is singular that it 
fails to make some reference to municipal corporations iii such 
respect if i t  was intended to embrace them. That i t  does not 
so intend, is morc iuanifest in  that they are expressly provided 
for in such respects in another distinct article of the Constitu- 
tion. * " :: Article V I I  of the Constitution is entitled 
'Municipal Corporations' and is exclusively devoted to that sub- 
ject." This article, in section 9, provides that "All taxes levied 
by any city or town must be uniform and ad valorem upon all 
property i11 the saiue," and ~rbwhere is there any provi- , 
sion requiring the equation of taxation between property (372) 
and polls to be observed. And in concluding the opinion 
he further says, on page 263: "We are therefore of opinion 
that the equation and limitation of taxation established by the 
Constitution (Article V, sqc. 1) applies only to taxes levied for 
the ordinary purposes of the State and counties." And again, 
a t  bottom of page 264: "We know that it has been said, obi ter ,  
in scveral cases that the equation a i d  liinitation of taxation rc- 
ferred to above must be observed ill levying taxeq for immicipal 
purposes, but it has not bcen so decided, certainly not expressly 
decided; nor can i t  be, in our judgment, without defeating the 
true intent reasonably appearing." 

This is the last expression of the Court upon the subject. 
Nothing can be fovrrd to the contrary cxccnt in o b i h  dicta. 
previouily, which are expressly ovrrr;led by' that case, and we 
think properly so. In  some instances the charter prescribes a 
similar ecruation and then it must be observed. not as a coi~sti- 
tutional requirement b ~ ~ t  by virtue of the legislative restriction. 

I n  dissolving the restraining order there was 
No error. 

Cited: Board of Edwat ion  v. Comm., 137 N. C., 313 ; Perry 
1). Comrs., 148 N. C., 523. 
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HOWELL v. PARKER. 

(Filed 15 Kovember, 1904.) 

1. DOWER-Widow. 
Where the purchaser has paid the purchase price and been put 

in possession, but no deed executed, his widow is entitled to have 
such property valued in allotting her dower. 

2. DOWER-Allotmemt-Venue-Laws 1908, ch. 314-The Code, see. 
2103. 

Dower must be allotted in a single action brought in the county 
in which the deceased last usually resided. 

3. DOWER-Allotmelzt-Widow. 
The dower of a widow shall embrace the residence last usually 

occupied by the deceased husband, and if the value thereof is as 
much as one-third of the realty of which the husband died seized, 
the widow has no interest in the ,balance of the estate. 

Where a widow fails for fourteen years to have her dower al- 
lotted, she cannot take dower in lands bought by third persons 
from the heirs, where there is;enough realty left out of which to 
secure her dower. 

ACTION by Julia F. Howell and another against T. S. Parker 
and others, heard by Judge 0. H. Allen, at Narch Term, 1904, 
of STANLY. From a judgment for the plaintiffs the defendants 
appealed. 

I 

I Shepherd & Shepherd, L. H. Clement and J .  R. Price for the 
1 plaintiffs. 

I 
R. L. Smith and R. E. Austin for the defendants. 

CLARE, C. J. This is a petition for partition filed before the 
Clerk of the Superior Court of Stanly County. M. B. Howell 

bought the tract of land in 1885, paid the purchase 
(374) money in full and entered into possession as owner, but 

died in  1889 without having received a deed, which was 
executed, however, to his heirs a t  law by the vendor in 1891. 
Two of the heirs at law subsequently conveyed their two-fifths . 
interest to the defendant Parker, who has two others of the 
heirs at  law as co-defendants. Another heir at  law and the 
widow of M. B. Horvell are the plaintiffs. I t  is agreed that at 
the time of his death; and for several years prior thereto, M. B. 
Howell resided in Salisbury, Rowan County; that the lands in 
this action are worth $1,000, and that M. B. Howell died seized 
and possessed of the following: One house and lot, his usual 

272 



N. C.] FALL TERM, 1904. 

residence in Salisbury, worth $1,600; another house and lot in 
Albemarle worth $1,500, and a tract of 144 acres, also in Stanly 
County, worth $375; that no memorandum in writing was made 
when M. B. Howell purchased the land, and that no dower has 
ever been allotted to the widow. 

I t  is immaterial that no memorandum in writing was made at 
the time of the sale, for the vendor has not pleaded the statute 
of frauds and in fact has made the conveyance to the heirs at 
law of the purchaser. The purchase money having been paid 
in full and the purchaser put in  possession, he had an  equitable 
estate which his widow is entitled to have valued in allotting her 
dower. Love v .  XcClure,  99 N. C., 290, and cases cited. But 
i t  appears by the facts agreed that the value of all the realty, 
including the tract in question, amounts to $4,475, and that the 
residence and lot in Rowan are worth $1,600, being something 
over "one-third in value". of the realty. As the statute, The 
Code, sec. 2103, provides "in which third part shall be included 
the dwelling house in which her husband usually resided," 
* * * it follows that the widow has no interest in this tract 
beyond the right to have its value taken into consideration in 
estimating the value of the dower to be allotted to her. 

I t  is suggested by counsel that the widow could ~vaive (375) 
the right to the residence. If that were true, she might 
elect to take the whole of this tract, but it might well be ques- 
tioned if a court would perniit her to take her dower in the 
whole or in  part of this tract to the detriment of the purchaser 
of an interest in  this tract from two of the heirs at law after 
she has delayed for fourteen years to indicate that she would 
ask allotment of property other than that named in the statute. 
It might be inequitable to permit such election after such laches, 
when she can get her full dower without detriment to anyone. 
But the point has been presented, and it has been held Askew 
v. B y n u m ,  81  N. C., 350, not only that the dower must be 
allotted in proceedings instituted in the county of the husband's 
last usual residence, but DILLARD, J., says, on p. 352, that "The 
quantity to be assigned is one-third interest in value of all such 
lands, with a peremptory direction to include the dwelling-house 
in which the husband usually resided. * * V t  is provided 
that the assignment may be made (subject to the restriction to 
embrace the dwelling-house, etc.), not in every separate tract, 
but in one body, or several, on one or more tracts, having a due 
regard to the interests of the heirs and rights of the widow." 
The Court noticed and negatived the claim that one-third in 
value of lands of which the husband died seized and possessed 
must be allotted in each county, and says (p. 356) that the 
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allotment of dower must be made by the court in the county 
where the husband last usually resided, and must be "assigned 
around the dwellinghouse," unless, of course, the third should 
be more than the value of such house and appurtenances. 

The widow in this case should have her "one-third in  value" 
of her husband's realty allotted to her by proceedings instituted 
in  Rowan County, "in which third part shall.be included the 

dwelling-house," * * * as the statute provides. When 
(376) the residence and lot are not such third she may have 

other lands allotted. Jf such were the case here, then 
if this particion had been made i t  would have beell subject to 
her dower rights, certainly in the absence of any equity in favor 
of the purchasers from the heirs by reason of the fourteen years' 
failure of the widow to have her dower allotted and there being 
other lands available. But dower could in no event be allotted 
in  partition proceedings. I t  mush be laid off once for all, in 
the whole estate, by proper proceedings in Rowan County. If 
before the allotment of dower the heirs at  law partition the 
realty the s1iai.c~ are subject to the possibility of dower being 
laid off therein in a proper proceeding. But it is only. after 
dower has b ~ e n  actually allotted upon a tract that the widow 
can have the value of her dower assessed in partition proceed- 
ings of such tract. "Fragmentary dower" is not allowable. 
Laws 1893, ch. 314, prescribe that dower shall be allotted in one 
procecding; though the realty ma; lie in more than one comrty. 
Further, i t  affirnm.tively appears that the homestead and lot in 
Rowan County will furnish the one-third part to which she is 
entitled. I n  adjudging, therefore, that the widow "is entitled 
to a dower interest in the proceeds of the sale," and ordering a 
reference to report its value according to the wtablished annuity 
tables, there wis  error. 

I t  may be that cases of hardship will arise from the require- 
ment that the one-third shall embrace the residence. But dower 
is entirely statutory, and the language of the statute and of the 
decision construing it as well, are so explicit and peremptory 
that any relief must be sought in a modiGcation of the statute. 

Error. 

WALKER, J., concurs in result. 

Cited: Harrim$orc v. Harrimgtorr,, 142 N. C., 520. 
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LATON v. CROWELL. 

(Piled 15 November, 1904.) 

DEEDS-Evidence-Recodation-Laws 1885, ch. 147-The Code, see. 
1245. 

A deed executed prior to the registration act of 1885, ch. 147, 
but not registered until after the registration of a mortgage from 
the same grantor, is competent evidence to show title in the grantcc, 
he being in possession before the passage of the said act. 

ACTION by J. W. Laton against R. A. Crowell, heard by Judge 
0. H. Allen and a jury, at  March Term, 1904, of STANLY. 

This is an action for the recovery of land. Both parties 
claimed under John Cox. Plaintiff introduced a deed from 
said Cox and wife to Jane Simpson, bearing date 1 March, 
1883, registered 13 August, 1901; deed from Nathan Simpson 
and wife, Jane, bearing datc 3 August, 1901, registered 10 
August, 1901 d The defen ants jntroduced a deed in trust from Cox to A. C. 
Freeman, bearing date 21 January, 1884, recorded 17 March, 
1891. Deed from A. C. Freeman, trustee, to E. J .  Freeman, 
bearing date 17 October, 1891, registered same day. Deed from 
E. J. Freeman and wife to A. C. Freeman, bearing date 17 
October, 1891, registered 19 October, 1891. Deed from the 
widow and heirs at  law of A. C. Freeman to defendants, duly 
registered. Rccord in case of A. C. Freeman v. John Cox and 
Nathan, Ximpson, Fall Term, 1891, STANLY, complaint averring 
title to locus in  quo in plaintiff, that defendants were in posses- 
sion, etc. Judgment by default for plaintiff. This record was 
admitled after objection by plaintiif. Exception. The plain- 
tiff introduced Nathan Sirnpson and proposed to show that 
Jane Simpson and plaintiff claiming under her have bcen , 

in the open, notorious, adverse and actual possession of (378) 
* the land described in the complaint undcr a deed from 

John Cox to her as color of title ever since the date of said deed 
i n  3883 to some time in the summer of 1900 under well-known 
metes and bounds. The defendant objccted. Objection sus- 
tained. Plaintiff excepted. Upon the intimation of the court 
that plaintiff could not recover, he submitt~d to a nonsuit and 
appealed. 

J.  M i l t o n  Brown, Adams, Jerome & Armfield and J .  C. 
Wright  for the plaintiff. 

R. I,. Smith and R. E. Au,stin for the defendant. 
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CONNOR, J., after stating the case. The testimony should 
have been received, not for the purpose suggested, but to show, 
if believed by the jury, that the plaintiff's case came within the 
proviso in chapter 147, Laws 1885. After declaring that no 
deed, etc., should be effectual to pass title as against purchasers 
and creditors, except from the registration thereof, is the fol- 
lowing language: "Provided that no purchase from any such 
donor, bargainor or lessor shall avail or pass title as against 
any unregistered deed executed prior to 1 December, 1885, when 
the person or persons holding or claiming under such unregis- 
tered deed shall be in the actual possession and enjoyment, 
either in person or by his, her or their tenants of such land 
1 $ * at the time of the execution of such second deed," etc. 
The deed to Jane Simpson having been executed 1 March, 1884, 
comes strictly within the proviso if it is shown that she mas in 
possession under said deed at the time of the execution of the 
mortgage deed of 21 January, 1884. The history of the regis- 
tration laws of the State shows that frequent efforts were made 
to place deeds in respect to registrat.ion as affectUg purchasers 

and creditors on the same footing with mortgages and 
(379) deeds in trust. As the State became an inviting field 

for the investment of capital in the development of its 
resources in mines, lumber, water-power and agriculture, the 
laxity of our registration laws were found to be an obstacle to 
progress. The General 14ssembly at each session having passed 
acts extending the time for the registration of deeds, section 
1245 of The Code requiring registration within two years after 
the date of deeds was not only abrogated but mas misleading. 
This Court uniformly held that the grantee holding an unregis- 
tered deed had either an incomplete, or, as was sonletimes said, 
an equitable title, which became perfect when the deed was reg- 
istered and related back to its delivery; that the title when 
perfected by registration was paramount to title acquired by a 
purchaser for value without notice from the grantor although 
registered before the deed of prior date. The question is dis- 
cussed with his usual ability, and the authorities reviewed by 
RUFFIN, J., in Phifer v. Bnmhart, 88 N. C., 333. I n  this condi- 
tion of the law it was impossible to make a perfect abstract of 
title to land or buy with safety. When the General Assembly 
of 1885 undertook to legislate on the subject, i t  was objected 
that so radical a change and departure from the law and policy 
which had prevailed for more than a century would endanger 
many titles and encourage frauds. To meet this well founded 
apprehension the safeguards expressed in the several provisos 
found in the statute were incorporated. The effect of the first. 
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was to extend the time of the operation of the act to 1 January, 
1886. The second proviso protected titles acquired and held 
under unregistered deeds prior to 1 December, 1885, if the 
holders of such titles were in the actual possession of the lands, 
or persons purchasing from the grantor had actual or construct- 
ive notice of such unregistered deed. The deed to Jane Simp- 
son is within the second proviso. I t  is true, the case comes 
within the evil intended to be remedied by the statute. 
I t  was impossible, in putting into operation a change so (380) 
radical, in respect to a subject so imjportant, to prevent 
some hard cases. I f  the defendant and those under whom he 
claims knew that Jane Sinipson and those claiming under her 
were in the actual possession of the land at the time the mort- 
gage was executed, prudence would have suggested that they 
make inquiry in regard to,her claim. I t  is held by this Court 
in C'owen, 2;. Withrow, 116 N.  C., 771, that the deed could be 
registered after 1 January, 1886, and that when so registered 
i t  came within the principle announced in Phifer v.  Barnhart, 
supra, and conferred a good title as against the mortgage deed 
under which defendant derives his title. Of course, what is 
here said applies only to deeds coming within the proviso. The 
deed was not color of title, but after registration it conferred a 
perfect title. Austin v.  Staten, 126 N .  C., 783, and Collins v. 
Davis, 132 N. C., 106, have no application to the facts in this 
case. The record in the suit of P ~ e e m a n  v.  Cox and ATathan 
Sirnpson, was not admissible against the plaintiff claiming under 
Jane Simpson, who was not a party thereto. The jud,pt?nt in 
that action did not affect her rights. I n  rejecting the testimony 
offered to show Jane Simpson's possession there was error, for 
which the plaintiff is entitled to a 

New trial. 

HARRISON v. TELEGRAPH CO. 

(Filed 15 November, 1904.) 

I n  a n  action against a telegraph company for failure to deliver a 
telegram, i t  is  error for the tr ial  judge to  assume in his instructions 
the fact of the relationship of the plaintiff to  the deceased, there 
being no evidence or legal admission thereof, though the fact was 
not questioned on the trial. 

ACTION by Annie Harrison and husband against the Westefn 
Union Telegraph Company, heard by Judge 0. H. Allem and a 
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jury, at  February Term, 1904, of ROWAN. From a judgment 
for the plaintiffs the defendant appealed. 

R. Lee W r i g h t ,  George W .  Garland and W a b e r  & Walser for 
the plaintiffs. 

C .  W .  T i l l e t t ,  F. H .  Busbee & S o n  and E. C.  Gregory for the - - 
defendant. 

DOUGLAS, J. This is an action brought by the feme plaintiff 
to recover damages for the negligent failure to deliver a tele- 
gram within a reasonable time. This failure to promptly de- 
liver, of itself, raised the presumption of negligence aside from 
the substantial testimony tending to prove it. Sherrill  v. Tele- 
graph Co., 116 N. C., 655; Hendricks v. Telegraph Co., 126 
N. C., 304, 78 Am. St., 658; Laud& v. Telegraph Co., 126 N .  
C., 431, 78 Am. St., 668; Rosser v.  Telegraph Co., 130 N.  C., 
251; Hunter  v. Telegraph Co., 130 N. C., 602; Cogdell v. Tele- 
graph Co., 135 N. C., 431. 

The telegram was in  the following words: "Banson died this 
morning a t  6 o'clock. Buried 4 o'clock to-morrow." Stating 

upon its face the pregnant facts of death and burial, i t  
(382) was sufficient of itself to put the defendant on notice of 

its importance aside from the testimony tending to show 
special information given by the plaintiff to the defendant com- 
pany. H u n t e r  v. Telegraph Co., 135 3. C., 458, and cases 
therein cited. 

We do not understand the defendant seriously, to contest the 
verdict as to its own negligence, but to direct its contentions 
principally, if not solely, to the measure and quantum of dam- 
ages. There is but one exception which we deem necessary for 
discussion. The court below charged as follows: "While there 
is no direct evidence that the feme plaintiff suffered any mental 
anguish from not being able to see her son's body or to attend 
the funeral, yet the jury are allowed to presume the existence of 
such pain and mental anguish from the relationship existing 
between the feme plaintiff and her son." We think there was 
error in this part of the charge inasmuch as his Honor assurized 
as proved the alleged relationship. He should have charged 
substantially as follows: "If you find from the evidence that 
the plaintiff was the mother of the deceased, the law then 
raises the presumption of mental suffering on her part." I t  is 
but just to his Honor to say that the fact of such relationship 
seems not to have been called in question upon the trial, but, as 
we cannot find in  the record any legal admission to that effect 
either expressly or by necessary implication, and as the defend- 
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ant insists upon the exception, we must adhere to the general 
rule requiring all material allegations to bo proved by the party 
alleging them. This matter does not come under anv of the " u 

exceptions to the rule. Indeed, the fact of such rel&ionship 
was peculiarly within the knowledge of the plaintiff to whose 
recovery i t  was essential in the absence of other proof of suffer- 
ing. I t  now secms to be an admitted fact, appearing from an 
uncontradicted affidavit filed in  support of a motion for a new 
triaI on account of newly discovered testimony, that the 
deceased was the son of the male plaintiff' but the step- (383) 
son of the female plaintifi, who is the real plaintilf in 
this action. . - 

Such relationship docs not, in our opinion, raise the presurnp- 
tion of mental suffering. We do not base our dccision as to the 
error in  the charge upon the newly discovered testimony, but 
upon thc general rule of law, the wisdom of which is, however, 
emphasized by such testimony. We do not mean to intimate in 
any degree that the facts of the actual relationship were will- 
fully concealed by the plaintiff, but they are none the less mate- 
rial. Neither do we mean to sav that she did not endure mental 
suffering or that she is not entitled to a substantial recovery. 
These are matters of proof. I t  may well be that standing in 
the place of a mother, she had lcarned to love him with the 
affection of a mother, and that in  the long years of intimate 
association the mental ties of affection had bccorne so entwined 
that she knew no difference between the ties of nature and of 
law. I f  so, she may show it, and recover such damages as the 
jury may deem an adequate compensation for her mental suffer- 
ing, or such part thereof, as may have been caused by thc negli- 
gence of the defendant. 

This case comes clearly within the rule in Ca~hion's case, 
and can perhaps best be illustrated by the following extracts 
from the opinions in that and Bright's case. 

I n  Cushion v. Telegraph Go., 123 N. C., 267, this Court says, 
on page 274: "Rut beyond the marriage state this presumption 
extends only to flear relatives of kindred blood, as acute affection 
does not necessarily result from distant kinship or mere affinity. 
A brother's love is sufficiently universal to raise thc presump- 
tion, but not so with a brother-in-law, who is often an indiffer- 
ent stranger and sometimes an unwelcome intruder in thc fam- 
ily circle. It is true that with him such affection may cxist, 
and in  the present case doubtless does exist, but it must 

.4 be shown. " * " We do not rncan to sav that dam- (384) \ ,  
ages for nlelltal anguish may not be recovc~ed from the 
absencc of n illere friend, if it actually rcsnlts; but i t  is not 
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presumed. The need of a friend may cause real anguish to a 
helpless widow left alone among strangers with an infant child 
and the dead body of her husband. I n  the present case the 
plaintiff seems to have received the full measure of Christian 
charity from a generous cpmmunity, but i t  may be that she did 
not expect it, and looked alone to her brother-in-law whose ab- 
sence she so keenly felt. If so she may prove it." 

I n  Bright v. Telegraph Co., 132 N. C., 317, this Court says, 
on page 322: "The law does not regard so much the technical 
relation between the parties or their legal status in respect to 
each other as it does the actual relation that exists and the state 
of feeling between them. I t  does not raise any presumption 
of mental anguish when there is no yelation by blood, but if 
mental suffering does actually result from the failure to deliver 
a message  here there is only affinity between the parties, i t  
may be shown and damages recovered. A woman, suddenly 
bereft of her husba~d,  and who has no father or other relative 
or friend to whom she can turn in her distress excent the uncle 
of her husband, might well call upon him for coniolation and 

. assistance, especially when, as is abundantly shown by the evi- 
dence in this case, he was her husband's nearest living relative 
and had reared and educated him and was 'devoted to her hus- 
band and herseIf,' and stood towards them in the place of a 
parent. She had every right to expect that as soon as the sad 
news of the death of her husband had reached him, he would 
come at once to her and give her that comfort, consolation and 
assistance which she sorely needed. If he was not her father, 
he entertained for her all of the tender regard and affection of 

a parent, and was as much interested in her welfare as 
(385) if he had been her father, and she could therefore reason- 

ably'expect that he would do under the circumstances 
precisely what her father would have done if he had been liv- 
ing." For the error in the charge as herein pointed out, a new 
trial must be ordered. 

New trial. 

CONNOR, J., concurs in result. 
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STEWART v. RAILROAD 60. 

(Filed 15 November, 1904.) 

1. EVIDENCE-Pleadings.  
I n  an  action against a railroad company for the wrongful death 

of plaintiff's dccedcnt on i ts  track, for the purpose of showing an  
admission of the killing by defendant a portion of a paragraph of 
defendant's answer containing such admission is  admissible without 
the remaining portion. 

The exclusion of evidence relative to an  issue found in favor of 
the party o f f ~ r i n g  the evidence is  hwrrnless error. 

The failure of a n  engineer to  sound his whistle a t  crossings other 
than the one a t  which the deceased was lcilled is  not competent. 

I n  an action t o  recover darmages for killing a person who was 
on the  traclc drunk, the tr ial  judge should instruct t ha t  the de- 
ceased was guilty of contributory negligence. 

5. INSTRUCTIONS-Negligmce-Contrihutor?j Negligence. 
The refusal t o  give special instructions on the question of con- 

tributory ncgligence will not be reviewcd where, on the evidence of 
the plaintiff himself, the court properly held as a matter of law 
tha t  decedcnt was guilty of such negligence. 

6. INSTRUCTIONS-Trial. - 
It is proper to  refuse a n  instruction where there is  no evidence 

on which to  base it. 

7. NEGLIGENCE-Presunzplions. 
The law presumes tha t  a person killed by the ncgligence of an- 

other exercised due care himself, and tha t  a person, here a n  engi- 
neer, does his duty. 

8. NEGLIGENCE-IZailroads-Pesurnpt ions. 
An engineer is  justified in assurning tha t  a person apparently in 

possession of his senses, if on the track will get out  of the way of 
a train. 

ACTION by J. 9. Stewart against the North Carolina (386) 
Railroad Company, heard by Judge 0. A. Allen and a 
jury, at February Term, 1904, of ROWAN. From a judgment 
for the defendant the plaintiff appealed. 

R. Lee Wright and P. 8. Carlton for the plaintiff'. 
T. C. Linn, El. a. lh~sbee and Charles Price for the defend- 

ant. 
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MONTC~ONERY, J. This action was brought to recover dam- 
ages from the defendant on account of the killing of the plain- 
tiff's intestate through the alleged negligence of the defendant. 
On the trial the plaintiff first introduced as a witness the widow 
of the deceased, who proved the age of the intestate, that he 
worked in a cotton mill at one dollar per day, that his health 
was good, also his habits, and that he left qne child. The mor- 
tuary tables showing the intestate's expectancy were next intro- 
duced. Then the plaintiff offered in evidence a part of the first 
paragraph of the defendant's answer, to wit, "that the plaintiff's 
intestate was struck by the engine pulling train thirty-four at 

the time alleged; that no one saw him struck or ever 
(387) heard him say anything about how he was struck, but 

the defendant alleges that the said deceased, J. R. Reeves, 
was upon the track and that the engineer of train thirty-four 
did not see him until he saw him fall." That evidence was 
objected to by the defendant unless the whole paragraph should 
be admitted. The omitted part of the paragraph, separated 
from the other by q colon, was in these words : '(That the engi- 
neer and fireman were keeping a lookout, and in no way upon 
said occasion was the defendant negligent in its conduct against 
the said deceased." * * * The objection was sustained and 
the evidence offered excluded. 

I t  was competent to show the killing of the intestate by the 
defendant and also to show its negligence. I t  was an admission, 
complete in itself, and the plaintiff was not compelled to put  
in matter of explanation or exculpation on the part of the de- 
fendant. The defendant would have that privilege itself. 1 
Greenleaf Ev. (16  Ed.), sea. 201. But the error was harmless, 
for the first issue, "did the defendant negligently kill the plain- 
tiff's intestate?" was answered in the affirmative. The broken 
paragraph was not evidence tending to show that the defendant 
could have avoided killing the intestate, on the supposition that . 
the plaintiff was guilty of contributory negligence. There had 
been, up to the time the evidence was refused, no testimony 
offered on the part of the plaintiff going to show any opportu- 
nity the defendant might have had of avoiding the killing. 

I n  the case on appeal it is stated that the defendant  asked the 
witness Carter how many crossings there were between this 
crossing and Charlotte, and that the plaintiff objected and the 
objection was sustained. I n  the plaintiff's brief, however, his 
counsel state that the plaintiff asked the question and excepted 

e to its exclusion. His  contention was that within half a mile 
before reaching the crossing where the intestate was 

(388) killed there were within one-half a mile from that spot 
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a t  least five public crossings, and that if the engineer had 
given his signals a t  each of those crossings, the intestate or some 
other person would have heard them, and also that the failure 
to blow a t  each of those crossings was some evidence that proper 
signals were not given for the crossing where the intestate was 
killed, and that therefore the engineer was not exercising a 
proper lookout. 

That view of the law no doubt was derived from the decisjpn 
in  Fulp v. R. R., 120 N. C., 526. There is not raised in this 
cabe the question whether or not an engineer in charge of a mov- 
ing locomotive is required to sound the whistle for a crossing 
in  order to give notice to a pedestrian who is on the track be- 
yond the crossing. We are clear, howeeer, that if we should 
hold that to be the law, we would not extend the requirement 
to more than one crossing. His Honor was right in refusing 
the evidence. 

His  Honor instructed the jury to answer the second issue- 
that of contributory negligence on the part of the plaintiff- 
"Yes," if the killing of the deceased by the train is proved. 
There was no disputed fact concerning the intestate's conduct at 
the time he was killed. The evidence introduced by the plaintiff 
tended to show that the intestate was drinking, or drunk, that 
he was sitting or lying upon or very near the defendant's track, 

' 

that there was an injury, mortal, on the forehead and one on 
the back of his head, that he was seen going toward this cross- 
ing in a state of intoxication, and the blood and hair were found 
on a bar of the cattle-guard by the track of the railroad and that 
the body was found there. One witness said: "If  he had been 
sitting on the cattle-guard, erect, I think he would have been 
hit about the chest; if he had been sitting there, leaning over, 
facing the track sidewise, I think the steam-pipe to the steam- 
chest would have struck him on the head. The hole in 
the front part of his head corresponds with the size of (389) 
this pipe or steamcock in the steam-chest. This stearn- 
pipe or cock projects out from the steam-chest and comes over 
the cross-beam on the end of the cattle-guard. To have hit him 
over the eye, he would have to be sitting with his head looking 
up the road. I cannot explain how it made only a little hole 
over the eye. H e  would hrqve to be sitting sideways." As a 
matter of law, upon that evidence, his Honor properly told the 
jury that the intestate was guilty of negligence if they found 
that he was killed by the train. S e a l  v. R. R., 126 hi. C., 634, 
49 I,. R. A,, 684; Pharr v. R. R., 119 N. C., 757;  Frazier v. 
R. R., 130 N. C., 357. 

The plaintiff requested his Honor to give twenty-four special 
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instructions to the jury, and in his exceptions he insists that 
only one, the first, was given, and he excepted to nearly every 
sentence of the charge-in-chief. The special instructions asked, 
numbered one, two, three, four, sixteen, bore upon the question 
of contributory negligence of the plaintiff and need not be con- 
sidered, for we have said that upon the evidence of the plaintiff 
the Judge correctly held as a matter of law that the intestate 
wip guilty of contributory negligence and so instructed the 
jury. Requests numbered five, seven, ten, thirteen, fourteen, 
fifteen, seventeen and eighteen were given in substance in hhe 
main charge. Requests numbered six, twelve and nineteen need 
not be noticed, for they related to the first issue, and that issue 
was found against the defendant. 

The twenty-fourth request was on the question of damages, 
and that was not pertinent, owing to the disposition that was 
made of the second issue. Requests numbered eight and nine 
were in substance that the law devolved upon the defendant the 
duty to keep a vigilant looko%t in operating its trains when 
approaching public crossings, and if the defendant failed to 

keep such lookout and such failure was the proximate 
(390) cause of the intestate's injury, the jury should answer 

the first and third issues "Yes." His  Honor properly 
refused to give the instruction, for there was no evidence, tend- 
ing to show that the failure to give signals for the crossing was 
the proximate cause of the injury. I t  did not appear from any 
of the evidence that the intestate could have heard the signals or 
could have gotten out of danger if he had heard them. There 
was no harm in refusing to give prayers numbered twenty and 
twenty-two, for the reason that the first issue was found against 
the defendant, and the second was, upon the evidence of the 
plaintiff, ordered to be found for the defendant and against the 
plaintiff. 

The twenty-first prayer was in these words: "If the jury 
find from the evidence that the plaintiff's intestate was drunk 
and was in a helpless condition upon or near the track and was 
unable to realize the dangerous position he was in, then the 
intestate would not be guilty of contributory negligence, and 
the jury should answer the second issue 'No.'" His Honor 
properly refused to give that instrpction. 

We cannot understand how i t  can be contended that a man 
who would drink spirituous liquor unfil he should become un- 
conscious, or take anything else until he should become insen- 
sible, and then lie down in that state upon a railroad track, is 
in the exercise of due care for his personal safety. Such a con- 
tention seems to us to be trifling with the law. I n  Picket t  v. 
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R. R., 117 N. C., 616, 53 Am. St., 611, 30 L. R. d., 257, where 
two negro boys laid down on a railroad track and went to sleep, 
i t  was held that they were guilty of contributory negligence; 
and so, in  Lloyd v. R. R., 118 N. C., 1010, 54 Am. St., 764, 
where a man drunk and lying on the track was killed, i t  was 
held that he was negligent. 1 

The twenty-third prayer was properly refused, for it is 
founded on evidence offered but properly excluded. I* 

The plaintiff in the first instruction prayed for asked (391) 
his Honor to tell the jury that "The law presumes that a 
person found dead and killed by the negligence of another exer- 
cised due care himself." The instruction was given as asked 
but his Honor added, "likewise the law presumes that a person, 
such as an engineer, does his duty," to which the plaintiff ex- 
cepted. His Honor went on to say further: "In fact, as a rule, 
the law does not presume negligence, and it requires a person 
who charges a breach of duty or negligence to prove it." The 
plaintiff exctepted to the latter clause of that sentence. 

The question raised by this last exception has been frequently 
held by this Court against the plaintiff, and we see no error in 
the instruction of the Judge to which the first exception was 
directed. 

On the third issue the court in drawing a distinction between 
injury by tmins to animals and human beings said: "The law 
is different as to a dumb animal and a human being because of 
the intelligence of the human being. If a humap being is upon 
or near a track and apparently in possession of his senses, the 
engineer is justified in assuming that such person will use his 
faculties for his own safety and get out of the way, and,.he 
would not be required to stop or slack his speed." The plam- 
tiff excepted to that proposition of law. I t  was true. And 
although it was without strict application to the facts of this 
case, i t  could have done the plaintiff's cause no harm. The 
court went on to say: "But if a person on or near enough to 
the track to be in danger is down and in such a condition as to 
indicate that he is helpless, then i t  becomes the duty of the engi- 
neer to take notice of this apparently helpless condition if he 
sees him in time, or could have seen him in  time in the exercise 
of due care." The plaintiff excepted to that part of the charge. 
H e  contends that the instruction made the liability of 
the defendant in this case to depend on whether the intes- (392) 
tate was actually down, and leaving the jury under the 
impression that unless they found the intestate was actually 
down they should answer the third issue-the last clear chance, , 
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as i t  is called-"No." The exception was too technical to Ix 
sustained. The jury could not have been misled by it. 

No error. 

DOUGLAS, J., dissents. 
b 

Cited: Bedr ick  v. B. R., 136 N. @., 513; Morrow v. R. R., 
141 N. C., 628 ; fitrickland v. R. B., 150 N. C., 8 ; liockjiekl v. 
R. n., ib., 421. 

EAMES v. ARMSTRONG. 

(Filed 15 November, 3 904.) 

1. VENUE-Couenants-The Code, sec. 190. 
An action for the breach of covenants of seizin and the right to 

convey is not required to be tried in the county in which the 
realty is situated. 

2. REMOVAL O F  CAUSES-T7enue-TVidnesse~--Judge. 
The removal of a cause from one county to another, on the 

ground that the essential evidence upon which the case depends is 
located in the latter county, is a matter within the legal discre- 
tion of the trial  judge. 

ACTION by pichard Eames against C. A. Armstrong and 
others, hcard by Judge M. TI. Justice and a jury, at  May Term, 

' 1804, of ROWAN. From a judgment l o r  the plaintiff the de- 
fendants appealed. 

J o h n  8. Henderson and Ocerman & Gregory for the plain- 
tiffs. 

1'. P. K l z ~ t t z  and L. B. Clement for the defendant. 

DOUGIT.AS, J. This is an action for damages in  a breach of 
covenant in a deed conveying land. The covenants sued 

(393) on are set out in section 3 of the complaint as follows: 
"That the said deed so made, executed and delivered as 

aforesaid, contained covenants in substance as follows : 'And the 
said parties of the first part (i. e., the said C. A. Armstrong and 
wife, N. J. Armstrong, the defcndawtg in this action, covenant 
that they are seized of the premises (i. e., the lands describrd 
in said deed and in this complaint) in fee, and have right to 
convey the sarnr in fee simple; that the same are free and clear 
from all encumbrances."' The plaintiff further alleges that 

256 
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a t  the execution of the deed the defendants did not own the land, 
were not in possession thereof, and had no right to convey it. 
Wherefore he demanded damages in the sum of $2,300, the pur- 
chase price of the land. The defendants in apt time demanded 
a removal of the action to Montgomery County in which the 
land is situated. This motion was refused. 

The naked question before us is whether this action comes 
within any of the provisions of section 190 of The Code, which 
is as follows: "Actions for the following causes must be tried 
in  the county in  which the subject of the action or some part 
thereof is sitnatecl, subject to the power of the court to change 
the place of trial, in cases provided in The Code: 

(1) For the recovery of real property or of an estate or in- 
terest therein, or for the determination in any form of such 
right of interest, and for injuries to real property. 

(2) For the partition of real property. 
( 3 )  For the foreclosure of a mortgage of real property. 
(4) For the recovery of personal property distrairled for any 

cause.'' 
I t  does not so appear to us, at  least as the pleadings now 

stand. The plaintiff does not claini any interest in the land. 
On the contrary, he disclaims any interest therein-his alleged 
failure to acquire any such interest constituting his cause 
of action. I f  he wins his case the title to the land will (394) 
be in no wag affected; while if he loses it we cannot see 
how the title of those not parties t e t h e  action could be affected 
thereby. 

The defendants rely on M f g .  Co. v. Brower,  105 N. C., 440, 
and Fraley v. March, 68 N. CU., 160, but those cases, construed 
in the light of their essential facts, do not sustain their conten- 
tion. I n  the former case the court says, on page 445: "The 
chief, and, so far  as Buxton is concerned, the only purpose of 
this action is to compel J. C. Buxton, the trustee, to selLlands 
in  the county of Surry, and to order Brower to convey the 
Buck Shoals lands to the Brower Manufacturing Company," 
etc. I n  Fraley v. March, the following is the entire opinion of 
the Court: "The law of the venue of actions, with reference to 
the residence of the parties, does not govern this case, but the 
law of the venue with reference to the 'subject of the action.' 
I t  is substantially an action 'for the foreclosure of a m,ortgage 
of real property,' and that must be tried in the county where 
the land is situate." C. C. P., 66. 

The plaintiff relies upon Phi7lips V. TTolmes, 71 N. C., 250, 
which seems to us in  point. I n  that case the Court says, on 
page 252: "Apart from this provision of The Code fixing the 

287 
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GROCERY CO. IJ. R. R. 

venue, the action is upon a personal covenant sounding in dam- 
ages. The covenant is not that certain improvements shall be 
put upon the land, but that if they are put upon the land they 
shall be paid for;  in effect, therefore, the action is simply for 
work and labor done, and in no sense differs from other personal * 

actions. On a breach of the covenant. i t  becomes a mere uer- 
sonal right which remains with the corenantee or his executors 
and does not descend with the land .or run with it." 

Baruch v. Long, 117 N. C., 509, seems also to sustain the 
same principle. I n  that case the action was brought to 

(395) set aside certain docketed judgments, as "being in  the 
nature of a statutory mortgage," but it was held that the 

case was not removable as a matter of right, as such a lien upon 
land is not an interest therein. I n  that case CLARK, J., in speak- 
ing for the court, says: ('The Judge in his discretion might re- 
move the action if the convenience of witnesses or the ends of 
justice would be promoted by the change, * * but he 
cannot be required to remove the cause upon the grounds 
stated." These words apply peculiarly to the case at bar. I t  
might well have been remqved to the county of Montgomery if 
the essential evidence upon which the case depended was located 
in that county, but this was a matter within the legal discretion 
of the Judge and not reviewable by us in the absence of any 
suggestion of abuse. The judgment of the court below is 

Affirmed. 

(396) 
GROCERY CO. v. RAILROAD. 

(Filed 15 November, 1904.) 

1. ISSUES-Trial. 
Where the issues submitted are  sufficient, the refusal to submit 

those tendered by defendant is  not error. 

2. CARRIERS-Peaalties-Bills of Ladilzg. 
I n  an  action to  recover a penalty against n carrier for failing 

to  ship one of four packages consigned for shipment under a single 
bill of lading, the defendant is estopped to claim that  the mismark- 
ing of three of the packages was a sufficient excuse for failing t o  
ship the fourth. 

3. STATUTES-Penalties-The Codle, sees. 376.4; 1967, 176.4, 1767- 
~ a w ' s  1901, ch. 63.4-Laws 1908, ch. 590. 

The repeal of a statute does not affect an  action brought there- 
under, before the repeal, for any penalty incurred. 

4. CARRIERS-Penalties-Police Power-Railroads. 
A statute providing a penalty for failure or delay in the ship- 

ment of freight is  valid. 
288 
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GROCERY CO. v. R. R. 

ACTION by the Lexington Grocery Company against the 
Southern Railway Company, heard by Judge 0.  H. Allen and 
a jury, at  April Term, 1904, of DAVIDSON. 

This is an action to recover the statutory penalty for failure 
to ship within the time limited by the statute a box of nutmegs, * 
which with three other separate packages of goods was deliv- 
ered to the defendant at High Point for shipment on 12 De- 
cember, 1902. The defendant issued one bill of lading includ- 
ing the four packages. I t s  material parts are as follows: 

''Received by the Southern Railway Company at High Point 
Station, 2 December, 1902, from Lexington Qro. Go., the 
property described below, in apparent good order. (397) 
1 6  8 Articles: 1 box raisins, weight 25 pounds; 1 
box cakes, weight 25 pounds; 4 box nutmegs, weight 3 pounds; 
1 pkg. 4 caddies tob., weight 10 pounds. Rel. Recd, in Plain. 
Consignee: $1. E. & S. E. Allen. Destination : Franklinville, 
N. C. Consignee's address as information only, and not for 
purpose of delivery." 

The box of nutmegs was correct.1~ marked to M. E .  6s: X. E. 
Allen, Franklinville, N. C, The defendant introduced evidence 
tending to show that the other three packages were erroneously 
marked to M. E. Allen, Asheboro, N. C., and were shipped to 
that place. The box of nutmegs was not shipped at all. 

The issues and answers thereto are as follows : 
"1. Did defendant receive from plaintiff for shipment the 

four packages of goods mentioned in the complaint? Ans. 
'Yes.' " 

"2. Were the four packages of goods delivered by plaintiff to 
the defendant company at High Point properly addressed to 
M. E. & S. E. Allen, Franklinville, N. C., or any of them, and 
if any, which ones? Ans. 'Yes, as to the nutmegs.' " 

''3. Did the defendant company fail to ship the said goods, or 
any of them, from High Point after 7 December, 19021 Ans. 
'Three packages 10 December, 1902, to Asheboro; nutmegs not 
shipped."' 

"4. What was the value of the goods at the time of their de- 
livery to the defendant ? ,4ns. '$17.07.' " 

" 5 .  What was the value of the goods at the time they were 
tendered to the plaintiff? Ans. '$7.' " 

"6. How much, if any, is plainbiff entitled to recover df de- 
fendant as a penalty for failure to ship said goods? Ans. 
'$320.' " 

The parties contended that the first, third and fifth 
issues should be answered by his Honor, and that the (398) 
sixth issue should also be answered by him as a matter of 
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law upon the findings of the jury on the second and fourth 
issues. . The defendant tendered issues which were refused by 
the court. 

From a judgment for the plaintiff the defendant appealed. 
@ McCrary & Ruark and F. C. Robbins for the plaintiff. 

Glenn, Manly & Hendrelt, Walser & Walser, F. H. Busbee 
and A. B. Andrews, Jr., for the defendant. 

DOUGLAS, J., after stating the facts. As the issues submitted 
. appear to us to have been sufficient, we see no error in the re- 

fusal of his Honor to submit those tendered by the defendant. 
The defendant's prayers for instruction were properly refused. 
The defendant contends that the four packages constituted one 
shipment, and that the mismarking of three of them was suf- 
ficient excuse for not shipping the fourth. A sufficient an- 
swer to this contention is that the defendant shipped to Ashe- 
boro the three packages that were wrongly marked, and failed 
to ship the package that was correctly marked in accordance 
with the bill of lading. The packages were in  fact separate 
and distinct, and i t  does not appear that retaining the nutmegs 
helped or could help the defendant to find the three packages 
that i t  had already shipped to Asheboro. The failure to ship 
that package is without legal excuse, and clearly comes within 
the letter and spirit of the prohibiting statute. 

The defendant again contends that the penalty, if any, has 
been incurred, comes within the provisions of chapter 590, Laws 
1903, and not under chapter 634, Laws 1901. 

,4 brief review of the legislative history of penalties for the 
non-shipment of freight may serve to illustrate the intent and 
spirit of the law. They apparently originated with the Act 

of March 22, 1875, being chapter 240, Laws 1874-75. 
(399) Section 1967 of The Code is an exact copy of the sec- 

ond section of the said act, and is as follows: "It shall 
be unlawful for any railroad company operating in this State to 
allow any freight they may receive for shipment to remain un- 
shipped for more than five days unless otherwise agreed between 
the railroad company and the shipper, and any company vio- 
lating this section shall forfeit and pay the sum of twenty-five 
dol1a:s for each day said freight remains unshipped to any per- 
son suing for the same." 

Chapter 520, Laws 1891, amends section 1967 of The Code 
by striking out the penalty of twentyfive dollars, and provid- 
ing that the railroad company shall pay "to the party ag- 
grieved double the loss or damage actually sustained by reason 
of said freight so remaining unshipped.'' 
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Chapter 634, Laws 1901, repealed chapter 520, Laws 1891, 
and reenacted section 1967 of The Code, anlending it, however, 
changing the penalty of twenty-five dollars per day to five dol- 
lars per day and all actual damages, both penalty and damages 
being recoverable only by the aggrieved party. The amount of 
penalty is erroneously printed in Laws 1901, as five hundred 
dollars, instead of five dollars as it is in the original act. 

Section 3, chap. 590, Laws 1903, is as follows: "That it 
shall be unlawful for any railroad company, steamboat com- 
pany, express company or other transportation company doing 
business in this State to omit or neglect to transport any goods 
or merchandise received by it and billed to or from any place 
in this State for shipment for a longer period than four days 
after the receipt of .the same, unless otherwise agreed upon be- 
tween the company and the shipper, or unless the same bc 
burned. stolen or otherwise destroved. or to allow anv such u ,  

goods or merchandise to remain at  any irltermediate poiat more 
than forty-eight hours, unless otherwise provided for by 
the Corporation Commission. Each and every company (400) 
violating any provision of this section shall forfeit to the 
party aggrieved the sum of $25 for the first day and five dol- 
lars for each and every day of such.unlawfu1 detention there- 
after, in case such shipment is made in carload lots, and in less 
quantities thc forfeiture shall be 'twelve dollars and fifty cents 
for the first day and two dollars and fifty cents for each sue- 
ceding day; provided the forfeiture shall not bc collected for 
more than thirty days.'' Section 5 of said chapter is as fol- 
lows: "That all laws in conflict herewith are hereby repealed, 
and that this act shall be in force from and after its ratifica- 
tion." This act does not expressly affect perding suits and it 
cannot do so by implication. 

Section 3764 of The Code, in chap. 59, relating to the repeal 
and construction of statutes, is as follows: "The repeal of a 
statute shall not affect aay action brought before the repeal for 
any forfeitures incurred, or for the recovery of any rights ac- 
cruing under such statute." 

The principle governing the application of statutes crcating 
a cause of action where none existed before have becn well set- 
tled in this State. Of course where the statute has been re- 
pealed, and there has been no assertion or attempted assertion 
of any right thereunder prior to such repeal, all right of action 
is necessarily destroyed. This is too well settled to require any 
citation of authority and is universally recognized. 

Where the right has been asserted during the life of the 
statute, as for instance an action instituted to recover a penalty, 
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the plaintiff acquires an inchoate right subject to be defeated 
by express legislative action. Dyer v. Ellington, 126 N .  C., 941. 
Where the statute is simply repealed and no allusion is made to 
pending actions, the inchoate rights therein acquired are not 

interfered with, but may be prosecuted to a final recov- 
(401) ery. The Code, see. 3764; Wilmington v. Cronly,"122 

N .  C., 388. Where suit is brought during the life of the 
statute and pending at its repeal, without having gone to judg- 
ment, the Legislature may by express terms take away the right 
of action. Dyer v. Ellington, supra. When the plaintiff has 
obtained a judgment for the penalty before the repeal of the 
statute, he has a vested right therein which cannot be taken 
away by the Legislature. Durham v. dnders, 128 N.  C., 207, 
83 Am. St., 668. 

I n  Dyer v. Ellington, supra, on page 944, quoted tvith ap- 
proval in Durham v. Anders, supra, on page 210, this Court 
says: "An informer has no natural right to the penalty, but 
only such right as is given to him by the strict letter of the 
statute. I t  is not such a right as is intended to be protected by 
the act, but is one created by the act. He has in a certain sense 
an inchoate right when he brings suit, that is, the bringing of 
the suit designates him as the man thereafter exclusively en- 
titled to sue for that particular penalty; but he has no vested 
right to the penaly until judgment. Until it becomes vested, 
we think 'it can be destroyed by the Legislature. ": " * I f  the 
penalty had been reduced to judgment, or had been given to 
the party in the nature of liquidated damages, the case would 
be essentially different." 

Cooley in his work on Constitutional Limitations says, at p. 
' 443: "So, as before stated, a penalty given by statute may be 
taken away by statute at any time before judgment is recov- 
ered." But the same distinguished author says, at page 443: 
"But a vested right of action is property in the same sense in 
which tangible things are property, and is equally protected 
against arbitrary interference." 

This action mas brought on 10 February, 1903; while chap- 
ter 690, Laws 1903, was ratified on 9 March, 1903. I t  was 

therefore brought under the act of 1901, the only act 
(402) ,then in existence, and was not interfered with by the 

act of 1903, which makes no reference to pending cases. 
I n  fact, the act of 1903 does not profess to repeal the act of 
1901 in express terms, as i t  makes no allusion thereto. I ts  only 
repealing clause is section 5, providing "that all laws in conflict 
herewith are hereby repealed." Given their wdest possible lati- 
tude, these words cannot be construed to interfere with pending 
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cases. The defendant, while professedly approving of the stat- 
utory imposition of penalties which i t  says was '(made for an 
honest purpose," insists upon such a construction as would de- 
feat any practical purpose. The nature and essential purposes 
of statutory penalties are ably and elaborately discussed by Jus- 
tice RODMAN, speaking for the Court in Branch v. R. R., 77 
N. C., 348, wherein he says, on page 349 : '(The principle is this, 
'When private property is devoted to a public use it is subject to 
public regulations.' And this is more especially true when the 
owner has either a legal or a virtual monopoly of the business in 
which the property is used. This principle has immemorially 
in  England, and in this country from its first settlement, been 
assumed in acts of the several Legislatures, prescribing charges 
of innkeepers, ferrymen and other. public carriers, public 
wharfingers, warehousemen, etc. Laws 1798 (Revised Code, . 
chap. 79, see. 3), as to ordinaries and innkeepers authorized 
the county courts to rate their prices for liquor, diet, lodging, 
provender, etc. Laws 1779 (Revised Code, chap. 101, sec. 27) 
regulates in like manner the tolls at public ferries and Laws 
1777 (Revised Code, chap. 71, sec. 61) the tolls at  public mills. 
The constitutionality of these acts has never been questioned, 
but they have been always regarded as wise and politic exer- 
cises of the police power of the State. There can be no dis- 
tinction in principle between the power to enact those 
acts and the one in question in this case. Of course it (403) 
cannot affect this case that the defendant is a corpora- 
tion. Corporations, like all other persons, are subject to the 
police power of the State. There is no exemption in this respect 
in the charter of the company. I t  was granted great privileges 
in consideration of the performance of certain duties to the 
public. I t  enjoys a virtual monopoly of the carriage of freights 
within a certain distance on each side of its line across nearly 
the entire breath of the State. I t  enjoys through the proverbial 
'wisdom of the Legislature' the privilege of having its property 
exempt from the general burden of taxation. There could not 
be a clearer case of property devoted for a valuable considera- . 

tion to a public use, and consequently subject to public rep la -  
tion. That the regulation in question is within the scope of the 
police power of the State seems clear to us. A common carrier 
is bound by the common law to convey goods committed to him 
for that purpose within 'a reasonable time, and, on failure, is 
liable in  daniages. The Legislature considered the common law 
liability as insufficient to compel the performance of the public 
duty. I t  must have thought that the interests of local shippers, 
for whose interest principally the road was built and against 
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whom the company had a complete monopoly, were being sacri- 
ficed by wanton delays of carriage in order that the company 
might obtain the carriage from points where there were com- 
peting lines by land and water, as from Wilmington or Augusta. 
I t  declared, therefore, that the maximum of delay should be 
five days after a receipt for carriage, and imposed a penalty for 
every day's delay beyond. T h e  act does no t  supersede or alter 
the du ty  or liability of the company at common law. T h e  pen- 
al ty  in the case provided for i s  superadded. T h e  act merely 
enforced a n  admitted duty." (Italics ours.) 

The defendant also lays stress upon the difference be- 
(404) tween the value of the goods and the amount of the pen- 

alty recovered. I n  the well known case of M c G o w m  V .  

R. R., 95 N. C., 417, known as the "Rice case," the plaintiff 
recovered over $3,000 in penalties for allowing twenty-seven 
bags of rice to remain unshipped from Mt. Olive to Goldsboro 
from 21 November, 1884, to 21 March, 1885. I n  Carter v. R. 
R., 126 N. C., 437, this Court, in discussing the kindred sec- 
tions of The Code, secs. 1764 and 1767, says, on page 440 : "The 
object in providing a penalty is clearly to compel the common 
carrier to perform its duty to the public, not simply to the ab- 
stract public, but to each individual. Penalties are made 
cumulative so as to make it under all circumstances, as fa r  as 
practicable, to the interest of the carrier to perform its duty. 
Punishment and compensation are essentially different. The 
one aims merely to repair the injury done;; the other, to prevent 
its recurrence. Compensation should, under all circumstances, 
exactly equal the injury; while punishment, to be effective, must 
exceed the injury, or at least be greater than any possible bene- 
fit which can accrue to the offender from a violation of the law. 
Suppose a large number of cattle were offered for shipment, i t  
might be cheaper for the carrier to pay a penalty of fifty dol- 
lars than to go to any extra expense or trouble to obtain the 
necessary cars." 

As we see no error in the trial of the case, the judgment of 
the Court below is 

Bffirmed. 

Cited:  S u m m e r s  v. R. R., 138 N. C., 289 ; Stone v. R. R., 144 
N. C., 229, 232. 
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BLAIR v. COAKLEY. 
(405 1 

(Piled 15 November, 1904.) 

1. A P P E A G C a s e  on Appeal-Findings of Court. 
Where the case on appeal prepared by counsel conflicts with a 

statement of a fact  found by the judge, the lat ter  must control. 

2. A P P E A G G o u n t y  Com~nissioners-Highways-L~LLS 1901, ch. 28- 
The Code, see. 2039. 

Under Laws 1901, ch. 21, see. 1, an  appeql from the action of the 
county commissioners in altering a public road should be taken 
to the next term of the Superior Court, though i t  was a criminal 
term. 

3. HIGHWAYS -Appeuls- County Commissioners -7usttce.s of the 
Peace-Highways-The Code, secs. 876, 883, 565. 

An appeal from the board of county conlmissioners in establishing 
a public road should be taken in accordance with those sections 
of The Code applicable to  appeals from a justice of the peace. 

ACTION by S. 0. Blair and others against S. F. Coakley, 
heard by Judge R. R. Peebles, at August Term, 1904, of UNION. 

This was a proceeding to alter a public road over thk land 
of the defendant, brouqht before the Board of Commissioners 
of Union C'ounty and heard in July, 1904, on or prior to the 

'8th day of that month. The defendant, through his counsel, 
entered a special a p  earance and moved to dismiss the pro- F ceeding upon the fol owing grounds: 1. For that the petition 
does not state over whose land the proposed road would run. 
2. For that it does not appear that the persons over whose land 
the proposed road would run have been duly notified. 3. For  
that i t  appears that the persons over whose land the proposed 
road runs have not been notified. 4. For  that i t  does not state 
that the proposed road is a public necessity. 

The board overruleddhe motion and proceeded to hear 
and determine the case upon the evidence. They decided (406) 
that the alteration of the road was a public necessity and 
granted the prayer of the petition. The defendant excepted and 
appealed under section 2039 of The Code. He  gave due notice 
of his appeal and on July 8 filed a bond to secure the costs of 
the appeal as required by the board, and asked that proper tran- 
script of the proceedings be sent to the Superior Court. H e  
took no further action in the matter, and i t  does not appear 
that he either paid or tendered payment of the costs of the tran- 
script. The next term of the Superior Court after the appeal 
was taken commenced on 1 August, 1904, and was for the trial 
of criminal cases only (Laws 1901, chap. 28, see. 1, p. 169), 
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although the second section of that act (p. 175) as 
follows: ('Civil process shall be returned to, and pleadings filed 
at, all the courts herein designated as exclusively criminal; mo- 
tions in civil actions may be heard upon due notice at such 
criminal terms; and trials in civil actions, which do not require 
a jury, may be heard at such criminal terms by consent." The 
next term of the Court was held on 22 August. I t  is provided 
by the act just mentioned that "the first week (of that term) 
shall be for the trial of criminal cases and the second week for 
the trial of civil cases alone." 

The week for the trial of civil cases commenced then on 29 
August. On 31 August the plaintiffs caused the papers to be 
filed and the case to be docketed in the Superior Court, and 
moved to dismiss the appeal, the defendant having taken no 
action before the board or in the Superior Court by motion for I 
a recordari or for a rule on the board to send up the case. The 
Judge allowed the motion of the plaintiffs and dismissed the 
appeal. Defendant excepted and appealed. , 
(407) Williams & Lemmond, for the plaintiffs. . Redwine & Btack, for the defendant. 

WALKER, J., after stating the facts. I t  is stated in the record, 
as a fact found by the Judge, that the defendant, after the ap- 
peal was dismissed, moved to dismiss the case for the reasons* 
set out in his motion to the same effect before the board. This 
motion was denied and defendant excepted. I t  is stated in the 
case on appeal prepared by counsel that this motion to dismiss 
the case was made before the appeal was dismissed, but in this 
conflict the finding of the Judge and the record must control. 
The motion certainly came too late, even if it should have been 
granted had it been made earlier. Davenport v.  Grissom, 113 
N. 0.) 38. 

We are of the opinion that the appeal.should have been dock- 
eted at  the term of the Court which commenced on the first 
Mbnday of August ( 1  August), although i t  was for the trial 
of criminal cases alone. The provisions of section 2, chap. 28, 
Laws 1901, are very broad and comprehensive, and are cer- 
tainly sufficient in their scope to include a case of this kind. 
By section 2 civil process may be returned to, and pleadings 
filed at, that term; motions may be heard upon notice and trials 
had in all civil actions which do not require a jury. See also, 
section 7. I t  seems from these provisions of the law that i t  was 
intended that all papers in civil cases, required to be returned 
to the next term of the Superior Court, should be so returned 
without regard to whether it is a civil or criminal term, and 
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that such proceedings may be had in any ccl1l case as do not 
require the intorvention oi  a jury. This being so, we cannot 
see why the appeal in this case was not required to be sent up 
to the first term of the Court, although i t  war a criminal term. 
as the motior~ of the defendant, upon his special appearanw, to 
dismiss, could have been ht,ard at  said term, and if the Court 
had decided either for or against the defendant and this Court 
had approved the judgrnenl, prorridcd the case had been 
brought here by a further appeal, i t  would have finally (408) 
determined the action. Besides, the appellee has the 
right to have the case there, if the appellant intends to prose- 
cute his appeal, so that he may makc such motions as may he 
necessary to protect his rights and to speed the trial of thc 
cause, and this seems to be the true intent of section 2 of the 
act. So that the case con~es not only within the spirit but also 
within the letter of the act. But this Court. unon a full con- , , 
sideration of this statute, lias decided that the appeal must he 
takcn and he return made to the next term, whether criminal or 
civil, under the provisions of section 2. Johrrson v. Andrews, 
132 N. C., 376; Pads Co. v. Smith, 125 N. C., 588. Again, in 
all proceedings to lay out or. alter public roads The Code, see. 
2039, gives the right of ap:eal but does not provide any method 
or machinery for perfecting and prosecuting the appeal except 
the requirement that a bond shall be given by the appellant to- 
the appellee "as provided in other cases of appeal," and that 
the Superior Court at term shall hear the whole matter anew. 
I t  is further enacted by that section that an appeal may be 
taken from the judgment of the Superior Court "as is provided 
in other casos of apeal" in The Code. I n  the absence of any 
procedure prescribed by statute, we must proceed by analogy to 
the practice in  other like cases, so that the intent and purpose of 
the Legislature may bc effectuated as near as may be, and that 
the righttoS appeal may he preserved to the citizen, and at the 
same time not abused. It is well, therefore, to adopt the rules 
regulating appeals from justices' courts as being more nearly 
analogous to those which should govern in cases like the one 
under review, and more likely to carry out the intention of the 
Legislature and less apt to work injustice to the parties. Wc 
think, Sur th~r ,  that those rules are reasorialnle and necessary to 
prevent delay and they can easily he obwrved. Panfs 
Co. v. Smith, supra. I t  is required in the case of an (409) 
appeal from a justice tliat he shall, within ten days after 
the appeal is taken and notice given, make a return to the ap- 
pellate court and file with the Clerk thercof the papers, pro- 
ceedings and judgment in the case and the notice of appeal. 



I N  T H E  SUPREME COURT. [I36 

He  may be compelled to make such return by attachment, but 
he is not bound to make it until his fees are paid. The appeal 
is heard upon the original papers. Provision is made for cor- 
recting the return and for the giving of an undertaking by the 
appellant. The Code, sec. 875-883 and section 565. I t  cannot 
be successfully maintained that the defendant has complied 
with those requirements of the statute, but whether or not he 
should be held to a strict observance of them we do not think 
that, reasoning from general principles, he has shown such a 
degree of diligence as entitles him to the fhvor or consideration 
of the Court. An appellant who merely prays an appeal and 
files a bond does not take an appeal within the meaning of the 
statute. Wilson v. Xeagle,  84 N. C., 110. Without discussing 
the question whether i t  is his duty to see that a proper tran- 
script is sent to the appellate court, he must at least put the 
Clerk under the obligation to act by paying or tendering his 
fees. Xanders v. Thompson, 114 N.  C., 282; Andrews v. Whis- 
nant, 83 N. C., 446. But the appellant took no action at all. 
He did not move at the first term for a recordari or rule on the 
commissioners to send up the case. I f  he found at the first 
term of the Court that the transcript or the papers had not been 
sent up and the case duly docketed, i t  was his plain duty, as has 

.. been repeatedly decided by this Court, to move at once for the 
necessary writ or process to perfect his appeal. Howerton v. 
Henderson, 86 N.  C., 718; Sutter v. Brittle, 92 K. C., 53; 
Pittrnan v. Kimberly, 92 N.  C., 562; Wilson v. Seagle, supra. 
When the appellant fails to perform his duty, the appellate 

court having cognizance of the case may, upon the papers 
(410) being filed and the case docketed, dismiss the appeal. 

Avery v. Pritchard, 93 N. C., 266. The law requires 
this diligence on the part of the appellant in  perfecting and 
prosecuting his appeal in order that the successful arty may 
not be subjected by delay to the risk of losing the f r  i its of his 
victory or postponed in their enjoyment by the laches of his 
opponent. I f  an appellant should be permitted to move in a 
cause at his convenience and pleasure the right of appeal which 
is given for a useful purpose could easily be made to harass 
and vex the appellee (Ballard v. Gay, 108 N. C., 544; S. v. 
Johnson, 109 N.  C., 852; Davenport v. Grissom, supra), who 
is entitled to know when the litigation is at an end and to know, 
too, within a reasonable time. 

Laws 1899, chap. 443, provide that in appeals from justices' 
courts, if the appellant fails to docket his appeal in time the 
appellee may docket the case and upon motion have the judg- 
ment of the justice affirmed and recover the,costs of the appeal. 
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The judgment affirming is in substance equivalent to a judg- 
ment dismissing the action. The latter is given when no appeal 
has been docketed, as in this case, and the former when the ap- 
peal has been docketed and the record sent up, but no case on 
appeal has been filed. I t  certainly was not intended that: the 
Court should look into the record for the purpose of passing 
upon the merits of the exceptions in the lower Court, for this 
would be to give the appellant, who has been in fault, the full 
benefit of his appeal, and the act would be self destructive. Da- 
venport v. GrisSom, supra. I n  construing a statute we must as- 
certain the intention, for when a case is brought clearly within 
the intention of the law it is within the law itself. People v. 
Lacombe, 99 N. Y., 43. I t  is manifest what mischief was in- 
tended to be remedied, and we must so interpret the statute as 
to suppress the mischief and advance the remedy. I n  
view of the facts and circumstances of this case we be- (411) 
lieve - - the law has been substantially followed by the Court 
below. 

No error. 

Cited: Love v. Love, 139 N.  C., 365; Cook v. Viclcers, 141 
N. C., 107; Sutphin v. Sparger, 150 N. C., 518; McKenzie v. 
Development Co., 151 N.  C., 277, 278; Love v. Hufines, 151 N. 
C., 380. 

LONDON v. BYNUM. 

(Filed 15 November, 1904.) 

1. PARTNERSHIP-Xarshaling Assets-Emoneratiom 
Where par tie.^ execute a mortgage on two tracts of land, one of 

which they afterwards sell to  a corporation for a consideration 
tha t  the corporation will pay the partnership debt, creditors of 
the corporation cannot compel the creditors of the partnership 
to  sell the tract  not conveyed to the corporation before receiving 
their pro r a t a  part  of the assets of the corporation. 

2.. JUDGMENTS-Deeds-Marshalilzg Assets. 
Partners, who conveyed property to a corporation of which they 

were directors and withheld the deed from record for two years, 
are not entitled to  avail themselves of a stipulation in the deed 
for the payment of certain partnership debts, as  against their indi- 
vidual creditors who record judgments before the said registration. 

3. CORPORATIONS-Partnerships-Marshaling Assets. 
Where a corporation assumed the existing debts of a partnership 

as  a pa r t  consideration for a conveyance of partnership property, 
the debts of the corporation, which became insolvent, were not 
entitled t o  a preference over those of the partnership. 
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ACTION by W. L. London against L. B. Bynum and others, 
heard by Judge H. R. Bryan, at May Term, 1904 of CHATHAM. 
From a judgment for the plaintiff the defendant appealed. 

(412) R. H. Hayes, for the plaintiff. 
H. A. London and Shepherd & Shepherd, for the de- 

fendant. 

MONTOONEBY, J. We deem i t  unnecessary to discuss in this 
case either the doctrine of exoneration or that df marshaling of 
securities. The facts agreed on by the parties do not raise any 
such questions. The rights and duties of the plaintiff in the 
premises arise upon the terms and stipulations contained in a 
certain deed, of date 22 January, 1902, executed by the de- 
fendants, L. B. Bynum, C. W. Bynum and E. L. Haughton, 
who had theretofore been doing business as a partnership under 
the name of Bynum & Haughton, to the Bynum Milling and 
Mercantile Company. I n  that deed were conveyed eight acres 
of land, the property of the three above named defendants, and 
known as the "Bynum Mill," and it was expressly agreed and 
stipulated therein as a part of the consideration thereof that 
the grantee (the Bynull1 Milling and Mercantile Company) 
should assume and obligate itself to pay, first, "the existing in- 
debtedness of L. B. and C. W. Bynum, amounting to $3,750 and 
interest, which is secured by a deed of trust upon the real estate 
herein conveyed, as well as upon certain other property of C. W. 
Bynum; second, all the existing indebtedness of the copariner- 
ship of the parties of the first part, growing out of its mercan- 
tile and milling business." 

The debt of $3,750 is still unpaid, and besides there is still 
due of the indebtedness of the old .partnership of Bynum & 
Haughton about $2,000. The plaintiff is the duly appointed re- 
ceiver of the now insolvent corporation, the Bynum Milling and 
Mercantile Company, and contends that the 340 acres of land 
belonging to C. W. Bynum, which was conveyed in the deed 
of trust along with the eight acres known as the "Bynum Nill," 
the property of L. V. Bynum, C. W. Bynum and E. L. Haugh- 

ton, to secure the $3,750 debt, should be sold and the 
(413) proceeds applied to that debt before that creditor should 

be allowed to participate in the proceeds of the sale of 
the eight acre mill tract. His Honor took that view of the 
matter, and as a part of the judgment, Erwin, the trustee, was 
directed to sell the 340 acres, the property of C. W. Bynum, 
and apply the proceeds to the discharge of the $3,750. 

We do not concur in the conclusion of the Court'below. As 
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we have said, the debt of $3,750 was the debt of the two Bynuins 
and i t  was secured by a deed of trust upon property, the mill 
tract of eight acres belonging to L. B. and C. W. Bynum and 
E. L. IXaughton, and 340 acres belonging to C. W. Bynum in- 
dividually. The deed from the Bynurns and Haughton to the 
Rynum Mill and Mercantile Company, of which corporation 
the plaintifl is receiver, con1 ains the specific stipulatiorr that as a 
part of its considcration the grantee (the corporation) should as- 
sume the debt of $3,750, and when the corporation rcceived that 
deed, that act was equivalent to a promise to release the in- 
dividual property of C. W. Bynum (thc 340 acres) from the 
operation of the deed of trust. 

The judgment contained a further direction and order that 
tho plaintiff receiver sell the eight acre mill tract, and out of 
two-thirds of the proceeds he should first pay off two jud,ments, 
one in favor of W. A. E'oushee and the other in favor of W. V. 
Atwater, obtained at  August Term, 1903, of Chatham Superior 
Court, against L. B. Bynum and C. W. Bynum-the said judg- 
ments having been obtained before the deed from L. B. B,ynurn, 
C. W. Bynum and E. I,. Haughton to the Eynum Mill and 
Mercantile Company had been kgistered. The defendants ex- 
cept to that part of the judgment, on the ground that a part of 
the consideration of the deed from the Bynuins and Haughton 
to the corporation was that the parttffship debts of Bynum & 
Haughton should be paid by the corporation next after 
the $3,750 debt of the Bynums had been paid, and that (414) 
those judgments were not jndpnents against the partner- 
ship of Bynum & Haughton. I t  is true that thc judgments, so 
far  as the facts agreed disclose, were obtained against the By- 
nums as individuals and the deed from the Bvnums and Haurh- a 

ton to the corporation did contain an agreement, on the part 
r of the corporation, to pay the partnership debts after the debt 

of $3,750 should have been paid, but the only stockholders and 
directors of the corporation, C. W. Bynum, L. E. Bynum and 
E. L. Haughton, were the members of the partnership also, and 
they were the three men who made the deed to the corporation. 
They withheld the deed from registration for two years. I n  
that interim Foushee and Atwater procured their judgneilts 
against the two Bynums, and their judgments became liens on 
the interests of the two Bynums in the mill property, which 
was two-thirds of the whole. For that state of affairs the By- 
nums and Haughton are alone responsible and they cannot 
complain that, to that extent, they lost the benefit of the stipu- 
lation in their deed to the corporation that the debts of the old 
firm should be paid by the corporation. Thcy cannot takc ad- 
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vantage of their own laches. The exception cannot be sus- 
tained. His Honor held, however, that the receiver should pay, 
out of the proceeds of the sale of the mill property the debts of 
the corporation before he paid those of the old firm of Bynum 
and Haughton. We think that was error, for the reason that 
in  the deed from the Bynums and Haughton to the corporation, 
the corporation agreed, as a part of the consideration of the 
deed, that it would assume the debts of the late partnership. . Except as to that part of the judgment concerning the Foushee 
and Atwater judgments, there is 

Error. 

(Filed 15 Kovember, 1904.) 

1. IXSANE PERSONS-Constitutional Law-Hospitals-Due Process of 
Law-Lam 1899, ch. 1-Const. W .  C., Art. If, sec. 10.  

An act providing tha t  a judge may, when a person indicted for 
homicide is  acquitted on the ground of insanity, in his discretion 
commit said person to  the hospital for the dangerous insane to  
remain there unti l  discharged by the General Assembly, is uncon- 
stitutional. fl 

2. IKSANE PERSONS-Habeas Corpus-Hospitals. 
A person illegally detained in a hospital for the dangerous in- 

sane cannot be released on habeas corpus if he is insane a t  the time 
of the return of the writ. 

PETITION by Emmett Boyett for a writ of habeas corpus, 
heard by Judge G. S.  Ferguson, in Raleigh, 28 September, 1904. 
From an order denying the writ, the petitioner appealed. 

La'nd & Cowper, for the petitioner. 

CONNOR, J., The petition herein was filed by E .  M. Land on 
behalf of Emmett Bopett on 28 September, 1904, before his 
Honor Judge Ferguson, setting forth that Emmett Boyett was 
detained of his liberty by J. S. Mann, Esq., Superintendent of 
the Hospit,aI for the Dangerous Insane in the city of Raleigh, 
N. C. That such detention was by virtue of an order made by 
the Judge a t  November Term, 1903, of LENOIR. That at said 
term said Boyett, pursuant to indictment theretofore found by 
the grand jury, was put on trial charged with the murder of 
his wife Lena Boyett. That upon his arraignment on said in- 
dictment he pleaded not guilty and was upon such plea tried 
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before the Court and jury. That by the verdict of the 
jury he was acquitted of said charge. That to sustain (416) 
his said plea he introduced evidence tending to show that 
he was insane a t  the time he killed his wife, and that it was 
upon such evidence that he relied for his acquittal. That after 
said verdict was veturned by the jury his Honor the Judge pre- 
siding made the following order: "Whereas Emmett Boyett 
was indicted at the above term of the Lenoir Superior Court for 
the murder of Lena Boyett, his wife, and whereas upon trial of 
said indictment before the petit jury duly empaneled to try 
same it was admitted by the prisoner's counsel that said pris- 
oner did kill his said wife by shooting her, and whereas said 
counsel pleaded insanity as a defense to said indictment, and 
whereas the jury acquitted the said piisoner on the ground of 
insanity, it is therefore ordered and adjudged by the Court in 
the exercise of its discretion, in accordance with section 65, 
Laws 1899, chap. 1, that said Emmett Boyett be a t  once eom- 
mitted to the Hospital for the Dangerous Insane to be kept in 
custody therein as provided in said section, and until discharged 
in accordance with the provisions of section 67 of said act, or 
otherwise discharged according to law. (Chapter 1, Laws 1899). 
The sheriff of Lenoir County is commandcd at once to deliver 
said prisoner to the Hospital for the Dangerous Insane at Ral- 
eigh and to the authorities governing the same." f That no investigation has been had for the purpose of de- 
termining the mental condition at  any other time than that of 
the homicide. That when the verdict was rendered and the 
Court committed him to the custody of the sheriff he moved 
the Court that an inquiry as to his mental condition a t  that 
time he had. That the Court refused the motion and made the 
order set out in the record. Judge Ferguson issued the writ of 
habeas c o r m s  as nraved for. Pursuant thereto the officer in 

1 d 

charge of the dangerous insane produced the body of the 
said Boyett, making return to said writ that the said (417) 
Bovett was "confined in the Hosnital for the Criminal 
Insane by virtue of the order of Judge Brown, one of the 
Judges of the Supcrior Court of North Carolina, made at  the 
November Term, 1903, of the Superior Court of Lenoir County, 
a copy of which is herewith filed." Upon the hearing before 
his Honor Judge Fergusom, a certified copy of the record in 
the case of s ta t e  11. Boyett in  the Superior Court of LENO~E 
was introduced by which the facts set out in  the peti- 
tion were verified. Dr. J. R. Rogers, the physician in charge 
of the Hospital for the Criminal Insane of this State, filed an 
affidavit stating that be had given careful examination and 
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study of said Boyett in reference to his mental condition, and 
that in his opinion Boyett "is of sound mind and has entirely 
recovered from any mental derangement from which he may 
have suffered in the past." His Honor denied the motion that 
Boyett be discharged and remanded him to the custody of the 
superintendent of the Hospital. From this order the petitioner 
appealed. 

The order committing the petitioner to the Hospital for the 
Dangerous Insane was made pursuant to the provision of chap- 
ter 1, Laws 1899, entitled "An act to revise, consolidate and 
amend the insanity laws of this State." 

Section 65 provides that "When any person accused of the 
crime of murder * * * shall have escaped indictment, or shall 
have been acquitted upon the trial upon the ground of insanity, 
* * * the Court before which such proceedings are had shall in 
its discretion commit such person to the Hospital for the 
Dangerous Insane to be kept in custody therein for treatment, 
and care as herein provided," etc. 

Section 67 provides that "No person acquitted of a capital 
felony on the ground of insanity and committed to the Hospital 
for the Dangerous Insane shall be discharged therefrom unless 

an act, authorizing his discharge be passed by the General 
(418) Assembly." Other provisions are made in this section 

for the  d' charge of persons committed under section 65 
upon indictmen ? s of lower grade. 

The petitioner concedes that the order of committal made 
by his Honor Judge Brown is authorized by the terms of the 
statute. H e  attacks its validity upon the ground that the stat- 
ute, section 65,  in conferring the power to commit a person ac- 
quitted on the grounds of insanity at the time the act was com- 
mitted, and section 67 prescribing the only mode by which he 
may be released from custody, violates both the State and Fed- 
eral Constitutions, in that- 

First. No provision is made for giving the persons so ac- 
quitted notice or an opportunity to be heard, or requiring the 
question of his insanity a t  that time to be inquired into. That 
on the contrary the Court is empowered ('in its discretion," 
without an;y finding of facts in respect to his mental condition, 
to commit him to the Hospital for an indefinite period of time. 

Second. That not only is there an absence of any provision by 
which in a judicial proceeding his mental condition can at any 
time thereafter be inquired into, but by express language he is 
deprived of his constitutional right to the writ of habeaa corpus 
or any other remedial writ, the sole power to grant relief being 
conferred upon the Legislature. 
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These contentions, it must be conceded, present serious ques- 
tions involving the liberty of the citizen and his constitutional 
rights. The right and duty of the State to provide for the 
care and treatment of its insane with such confinemcmt and re- 
straint of their liberty as may be necessary for that purpose is 
conceded. I t  is made the duty of the General Assembly to do 
so. Const., Art. XI, sec. 10. I t  is also conceded that the State 
may, pursuant to general laws, and after proper judicial pro- 
ceedings, confi~ie insane persons for their own protection and 
that of other persons. T h e  State, in respect to the care 
of the insane, owc,s a duty to these unfortunate peoplc as (419) 
well as to thc public, " " ':' and undoubtrtlly has the right 
to u~ovidc for the involuritarv confine~~lcnt of the harmlesslv in- 
sane in order that proper mcdical trentincnt mag br given and 
a cure effected." Tiedenian Lim. Police Power, 106. I t  is also 
true that to meet sudden clnerzencies and nrevent other sclf de- 

' 2  

strudion or injury or harm to other persons an insane person 
map be restrained temporarily without any adjudication of his 
insanity. The writ(-rs and courts have not undc~taken to de- 
fine the limitations of the power which the State has to deal 
with these unfortunate people, except by the announcement of 
general principles essential to their welfare and the protection 
of the public. We do not propose to enter upon a discussion of 
this delicate subject. It is discussed with ability by Mr. Tiede- 
man in his work on Limitations of Police Power, chap. 5. See 

I 
also, Buswcll on Insanity, p. 33. A very different question is 
presented when the Legislature undertakes to confer upon 
courts discretionary power to confine persons in asylums or 
hospitals and makes no provision for notice or adjudication be- 
fore the order for confinement or for review of such discretion 
after the person is committed. I t  is wcll settled that a person 
acquitted by a jury upon the ground of insanity existing at the 
time of the commission of the act is entitled to a11 of thc nro- 
tection and constitutional rights as if acquitted upon any other 
ground. H e  enters his plea and upon issue joined by the State 
puts himself upon his country. "It is probably the rule of 
law in every civilized country that no insanc man can be guilty 
of a crime and hencc cannot be punished for what would other- 
wise be a crime. " * * Insanity when it is proven to have existed 
when the offense was committed constitutes a good defense, and 
the defendant is entitled to an acquittal. I f  the person is still 
insane, he can be confined in an asylum until his mental health 
is restored when he will be entitled to his release, like any 
other insane person." Tiedcman, 110. Campbell, J., in  (420) 
Ur~derwood u. People, 32 Mich., 1, 20 Am. Rep., 633, says : 
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"There can be no reason to doubt the propriety of making pro- 
\ vision to secure such unfortunate persons protection and care 

in  such a way as to prevent them from injuring or being ip- 
jured if they are dangerous or in need of seclusion. The State 
has an ultimate guardianship over non compotes in cases where 
i t  is necessary. But inasmuch as such authority can only exist 
over those who are thus disqualified, the power of determining 
their condition is one of great inlportance and one which 
especially involves judicial oversight. I n  this country, where 
all legislation must be within constitutional limits and does 
not reach the full parliamentary range, private liberty can never 
be subjected to the mere discretion of any person. No one can 
be deprived of his liberty without due process of law. * * " But 
a more serious difficulty is in the nature of the proceedings 
themselves. I n  the first place the prisoner is sent into confine- 
ment without any legal investigation into his mental condition 
at  that time, when he may be perfectly safe and when, having 
been acquitted, he is entitled to all the privileges of an innocent 
man. * " * Neither Judge.nor expert has any power under our 
Constitution to select his own means and process of inquiry and 
pass en: parte upon the liberty of citizens." Dowdell, Petitioner, 
169 Mass., 387. I n  re Lambert (Cal.), 55 L. R. A., 856, 86 
Am. St., 296, it is said: "An order for the commitinelit of a 
person to an insane hospital is essentially a judgment by which 
he is deprived of his liberty, and it is a cardinal principle of 
English jurisprudence that before any judgment can be pro- 
nounced against a person there must have been a trial of the 
issue upon which the judgment is given." I n  8, v. Billings, 
55 Minn., 467, 43 Am. St., 525, the Court says: "While the 

State should take charge of such unfortunates as are 
(421) dangerous to themselves and to others, no1 only for the 

safety of the public but for their own amelioration, due 
regard must be had to the forms of law and to personal rights. 
To the person charged with being insane to a degree requiring 
the interposition of the authorities and the restraint provided 
for, there must be given notice of the proceeding and also an 
opportunity to be heard in the tribunal which is to pass judg- 
ment upon his right to his personal liberty in the future." The 
statute under which-the defendant was committed to an asylum 
in that case was in seveyal respects similar to ours. The Court 
declared it void. I t  is true that it is provided that the person 
acquitted is to be kept in  "custody for treatment and cure." 
The fatal infirmity in the statute is that the power to commit 
is vested in the Court to be exercised '(in its discretion." No 
provision is made for notifying the'person whose liberty is in- 
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volved, nor is the Court required to make any investigation 
either by ilselfj by the examination of witnesses, by calling to 
its aid medical experts or otherwise. The order of his Honor 
expressly recites in the language of the act that, "It is there- 
fore ordered and adjudged by the Court ill the exercise of its 
discretion." Wa approve the language of the Court in People  
v. Sanatorium, 34 N. Y. App. Div., 363. "No matter what 
may be the ostensible or real purpose in restraining a person of 
his libertv. whether i t  is to nunish for an ofknsc against the 

I 0 ,  

law or to protect the person from himself or ihe comniunity 
from apprehended acts, such restraint cannot be rnadc per- 
manent or of lonr continuance unless bv due nrocess of law." " 
I t  is not necessary to discuss the questiorl what is "due pro- 
cess of law" or to adopt any of the various definitions thereof; 
there is here, in no possible aspect, anything approaching the 
essential requirements of due process of law. An examination 
of the testimony in the case sent up as a part of the record, 
and his Honor's remarks to the jury show that he 
strongly and properly disapproved of tlrcl verdict. We (422) 
are mi te  sure that his I-Ionor. in  strict com~liance with 
the statute, exercised a sound discretion, but ihe difficulty lies 
in  the fatal infirmity of the statute. As is well said, "The con- 
stitutional validity of law is to be testcd not by wl~at  has been 
done under it, but by what may, by its authority, bc done. The 
Legislature may prescribe the kind of notice and thc Inode in 
which i t  shdl  be given but it cannot dispense with all notice." 
Stuart 11. Palmer, 74 N. Y., 183, 30 d m .  Rep., 289. Douhtles-, 
the Lcgislatnre in its efi'ort to deal with a difficult and erri- 
barrass iq  condition existing in thc State respecting the care 
for that class of persons calIed criminal insane, and looking to 
legislation in other States upon the subjeyt, ellacted tho statute 

. without due regard to the constitutiorlal limitations upon its 
power. The Court, in Underwood v. People, supra, thus ac- 
coiints for a similar statute enacted by the General Assclnbly 
of Michigan: "It is a result of the d ~ n z e r s  which have been 
nnlltiplied by the ab.,urd lengths to which the ctefelrse of in- 
sanity has been allowed to go under the fancifnl thcories of in- 
competent and dogmatic witnesses ' " '' No doubt marly crim- 
inals have escaped justice by the wcight fo~lishly given by 
credulous jurors to evidence which lhcir comrnorr sense should 
have disregarded. But the remedy is to be sought by correcting 
false notions and not by destroying the safeguards of private 
liberty." I t  may be thnt ihe wisdom of the I;eqislafurc will 
find, within constitutiond limitations, a remedy for the objec- 
tionable features of the statute. We do not wish to be under- 
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stood as saying that tl person acquitted of a grave crime upon 
the' ground of insanity may not be detained for a reasonable 
lime, so lhat by some appropriate proceedings tho condition of 
his mind may, either under the direction of the Judge presiding 
or some other judicial officer, or commission, be examined into 

for the purpose of ascertaining whether his own safety 
(423) and that of other persons, or the public generally, re- 

quires that he be committed to the hospital for treat- 
ment and care. I t  is well settled that it is not necessary that 
a jury trial be had-it is sufficient if the inquiry be had in 
some way by sorne tribunal conforming to the cohstitutional rp- 
quirement of due process of law. Blnck Hawk v. S'pringer, 58 
Iowa, 417, 16  Am. & Eng. Ency., 599; Nobles w .  Georgia, 168 
U. S., 398. There is, however, another and equally fatal o b  
jection to the statute. Section 67 provides that a person ac- 
quitted of a capital felony and committed to the Hospital can 
not be released except by an act of the Legislature. I t  is a 
fundamental principle that every person restrained of his lib- 
erty is entitled to have the cause of such restraint inquired into 
by a judicial officer. The judicial department of the govern- 
ment can not by any legislation be deprived of this power or re- 
lieved of this duty. I t  must afford to every citizen a prompt, 
complete and adequate remedy by due process for every unlaw- 
ful injury to his person or property. This is absolutely essen- 
tial to a constitutional government. The Legislature may make 
laws, prescribe rules of action and provide remedies not pro- 
vided by the Constitution, the judiciary alone can administer 
the rernecly. I t  is inconceivabk to the mind of an American 
citizen at all familiar wilh the fundanlentel principles of our 
system of government how it can be possible that a person re- 
strained of his liberty must await the action of the Legislature 
before he can have the cause thereof inquired into. 

I n  Doyle, Petifioner, 16 R. I., 537, 5 L. R. A., 359, 27 Am. 
St., 759, the Court held that a statute which permitted a person 
to be committed to an insane asylum and detained until dis- 
charged by a commission appointed by a Justice of the Supreme 
Court was invalid. The principle upon which the decision is 
based is thus stated: "Such -commission, however, is to be ap- 

appointed not at  the instance of the person confined but 
(424) but only on application of sorne other person. " " " In- 

asniuch as the person confined cannot hirnsclf initiate 
the proceeding or take any part in it when initiated by another, 
'the effect of the act is to deprive the person of his liberty with- 
out due process of law.' Notwithstanding the express pro- 
visions of the act, the Court granted the writ of habeas corpus." 
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In. 1-e ROYETT. 

The Supreme Court of Michigan commenting upon a somewhat 
similar statute, says: "It practically leaves the liberty of the 
person confined to depend upon the unconirolled pleasure of the 
inspectors." I t  will bt  observed that no duty is imposed upon 
the Legislature to inquire into the mental condition of persons 
confined under the statute, or to take any notice of or action in 
regard to them. While this provision is invalid, and docs not 
prevent the application for or relieve the Judge of the duty to 
issue the writ of habens corpus for the purpose of inquiring into 
the cause of the detention of the petitioner, i t  does not follow 
that he would be entitlcd to his discharge if committed in ac- 
cordance with a valid law. Noiwithstanding the invalidity of 
the statute under which the petitioner is committed, if it ap- 
peared from the return of the superintendent of the hospital, 
or the evidmce before the Jadgr hearing the cause upon the 
return of the writ, that the petitioner was then insane and that 
he was a fit subject for restraint in the asylum or hospital, it 
would be his duty to direct his detcntion for a reasonable time 
to the end that proceedings should be had before the Clerk of 
tho Superior Court as prescribed by sction 15, chap. 1, Laurs 
1899. Whatever power the courts may have possessed to deal 
with insane persons under their general chancery jurisdiction4 
is now regulated by statute, and we find no authority for the 
admission of insane persons into State hospitals otherwise than 
as prescribed by the statute. There can be no doubt of the 
duty and power of the Court to issue ihe writ of habeas corpus 
when applied tor in accordance with statutory provisions. 
Euswell on Insarrity, 3 0 ;  Palmer v. J u d g ~ ,  83 Mich., (425) 
528; Le Donne, Petitio~rer, 173 Mass., '552. The Judge 
does not find any fact in regard to the mental con'dition of the 
petitioner a t  this time. He  sends to this Court the affidavit of 
Dr. Rogers, the physician in charge of the Hospital for the 
Dangerous Insane, in which he says that he has made a careful 
study and examination of the petitioner, and that in his opinion 
he is now sane. I n  this condition of the record the cause 
should be remanded to his Ilonor Judge Ferguso.n with directioil 
to ascertain the mental condition at this time of the petitioner. 
I f  he slrall find upon an examination that his mental conditioll 
is such that he should be confined in thc I-Iospital, hc will certify 
the salne to the Clerk of the Superior Court of Lenoir (lounty, 
who will procced, after notice to the petitioner and inquiry 
made as provided by section 15, chap. 1, Laws 1899, to make 
such orders as shall be proper in the premises. Buswell on In- 
sanity says: "In case where a pcrsorr, whether sane or insane, 
is detained or confined as a lunatic without aujhority of law, it 
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appears that such person is entitled to be brought into Court 
upon a writ of habeas corpus in order that the questiorl of the 

a legality of his detention may be inquired into. But it is neces- 
sary that the affidavit should show that the detained person is 
not a dangerous lunatic and that he is in a fit state to be re- 
moved and the Court may, if necessary, enlarge the time for 
making the return." I f  his Honor shall find it more convenient, 
he may transfer the cause to the Judge holding the courts of the 
district who will proceed in the cause as herein directed. Let 
this order be certified to Judge Ferguson and to J. S. Mann, 
Esq., superintendent of the Hospital for the Dangerous Insane. 

Remanded to Judge for further findings. 

AVERY v. STEWART. 

(Filed 15 November, 1904.) 

1. TRUSTS-Evidence-Questions for Jury-The Code, sec. 413. 
I n  an  action to establish a parol t rus t  whether the evidence is 

clear and satisfactory is  for the jury. 
2. PLEADINGS-Trusts. 

I n  an  action to  enforce a parol t ru s t  a denial on information and 
belief by one who has personal knowledge of the fact is  not suffi- 
cient as  a n  answer. 

3. PLEADINGS-Trusts-E~idence. 
I n  an  action to enforce a parol trust ,  the defendant having filed 

one answer denying the t ru s t  on information and belief and later 
filed another answer, the first answer may be in t rodbed as  evidence 
in  the  nature of confession and avoidance, without introducing the 
second answer. 

4. EVIDENCE-Trusts-Pleadings. 
I n  an action to  enforce a parol trust ,  a n  evasive reply by the 

defendant, upon being requested to  execute the t rus t  and his failure 
to deny the agreement, is  evidence of the trust. 

5. TRUSTS-Evidence-Questions for  Jury .  
I n  this action to enforce a parol trust ,  there is  sufficient evidence 

of said trust  to be submitted to the jury. 
6. TRUSTS-Euidence. 

Tha t  a beneficiary of a parol t ru s t  in land had agreed to pay the 
trustee more money than the lat ter  had advanced in the purchase 
of the property does not affect the beneficiary's equity to compel 
performance of the trust .  

7. TRUSTS-Coxtracts-Hwband and Wife. 
Where the owner of land and his wife conveyed i t  to defendant, 

who had agreed to  hold i t  for  plaintiff, who had a contract for i t  
from the owner, defendant was bound to  perform, whether the 
ovner's wife had joined in the contract with plaintiff or not. 
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ACTIOK by A. W. Avery against J. 'CTT. Stewart, heard 
by Judge 0.  H. Allen and a jury, at May Term, 1904, of (427) 
CRAVEN. 

This action was brought to establish snd enforce a par01 
trust. The plaintiff alleges in his complaint that John 
Humphrey and his wife, being the owners of a tract of land in 
Craven County containing about ninety-seven acres, contracted 
to sell the same to him at the sum of five hundred dollars and 
that he, not th& being able to pay the stipulated price, informed, 
the defendant Stewart of his contract with the Humphreys and 
requested the defendant to buy the land for him and allow him 
three years to pay the purchase money; that the defendant 
agreed to this proposal, with the proviso that plaintiff should 
pay him one hundred dolars for the "accommodation," and the 
plaintiff assented to this proviso, and thereupon promised and 
agreed to pay the defendant the one hundred dollars and the 
purchase money within three years at  six per cent interest; 
that afterwards, on 28 October, 1901, Humphrey and his wife 
conveyed the land to the defendant, and on 10 December of the 
same year the defendant, in violation of his agreement with 
the plaintiff and of the trust assumed by him, conveyed the land 
to one W. J. Arnold, who has taken possession of the premises 
under his deed; that Arnold agreed to pay for the land much 
more than the defendant paid the Humphreys for the same, 
and more than the plaintiff was required to pay the defendant 
under their contract; and that Arnold has made certain pay- 
ments upon the purchase money which he agreed to pay to th? 
defendant, the amount of which payments is not set forth. The 
material allegations of the complaint are denied in the amended 
answer. The Court submitted to the jury two issues, as fol- 
lows: 1. "Did John Humphrey and wife contract with plain- 
tiff to sell him the land as alleged in the complaint?" 2. "Did 
the defendant, knowing that Humphrey and wife had con- 
tracted to sell the,land to the plaintiff, and before con- 
tracting with Humphrey for the purchase of the land (428) 
and before receiving a deed therefor agree with the plain- 
tiff to buy the land for him, as alleged in the complaint?" 

As the case turns upon the question whether there was any 
proof of the trust, it is necessary to state the evidence. The 
plaintiff, in his own behalf, testified: "I live three miles from 
Cove Creek and know the defendant and John Humphrey. 
John Humphrey lives ten ndes  from me. I made a contract 
with Humphrey about August, 1901. I met him here and 
asked him what he would take for the land referred to in the 
complaint, and he said he would take five hundred dollars. I 
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told him I did not have that much money, but if I could get 
some one to take hold of it and help me out I would take the . 
place and he could consider the place sold. The next day I saw 
the defendant and told him what I had done, and asked him if 
he would let me have the money to buy. H e  asked me what I 
would give him to get i t  for me. I told him I would give him 
one hundred dollars in addition to five hundred dollars payable 
in three years at six per cent. H e  said he would get i t  for me, , 
and said 'you need not bother about it any further.' Then he 
called Wallace's attention (Wallace was his clerk and book- 
keeper) and told him to write to Humphrey that he wanted to 
see him about the land when he came to town. He  told nie to 
go and look at the land. I looked at the land and reported to 
the defendant. I told him the land was run down to some ex- 
tent but it was a good investment. I wrote Humphrey a letter; 
about a year later I inquired of Humphrey about the letter; he 
said he did not rem,ember receiving it but got a postal card 
later. I notified him that he could sell the place to Stewart. I 
wrote Humphrey a letter telling him he could sell to Stewart. 
(Defendant objected to a11 evidence of the contents of the let- 
ter, objection sustained. Plaintiff excepted). I received a 

letter from Humph~ey  which is lost. I can not find it. I 
(429) have made a diligent search for it. I usually keep my 

papers in a trunk, as I am a farmer and do not keep many 
papers. I have looked through the trunk, looked through all 
my clothes and looked through my house and everywhere it 
could possibly be. I am sure it has been destroyed. Humphrey 
said in his letter (i t  might have been a card) that he wanted me 
to hurry the matter up, as he wished to complete the deal by 
a certain time in October-I do not remember the day. I came 
to New Bern a few days after that and the defendant was away, 
and I asked Wallace to call his attention to the land trade. I 
did not see the defendant any more until after. he had bought 
the land. He  bought it in  October for fiv,e hundred dollars 
from Humphrey and his wife. After the defendant returned 
and had bought t l ~  place I had a conversation with him. I 
went into his office and asked him about the place and he told 
me that he had bought it. We talked a considerable time about 
it. I asked him about complying with our agreement about it. 
and about making our trade. I told him I would give him 
what I had promised him-six hundred dollars a t  six per cent 
interest. Then he said to me: (I can get a heap more than that 
for i t ;  I can not sell i t  for that.' I asked him if he was going 
to fly from our agreement. Then he said: 'You know I can't 
afford to sell it for that money when I can get a good deal more 
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for it.' This is about tlic end of our convcrwtion. The de- 
fendant refused to convey the land to me, but conveyed it to 
Arnold, who is in  possession. 

The plailrtiff offered paragraph three of the complaint, filed 
5 February, 1903, together with paragraph three of thc answer 
thexto, filed 25 April, 1903. The defendant objerled for that 
the Court had allowed thr defendant to anlend his answer as 
filed 4 May, 1904. The Court refused lo allow the evidcnce 
unless the plaintiff would also offer therewith paragraph three 
of the amended answer; to this the plaintiff excepted. 
Here the plaintiff rested. The defendant moved to dis- (430) 
miss and for judgmcnt as in case of nonsuit under the 
act of 1897 and amendments thereto. Motion sustained. Plain- 
tiff excepted and appealed. 

D. L. Ward and W. D. J f c l v e r ,  for the plaintiff. 
0. H. Guion, for the defendant. 

W A L T ~ E .  J.. after stat in^ the facts. This case was before u 

us at the lasl term and is reported in 134 N. C., 257. Wc then 
ordered a new trial upon the ground of the admission of in- 
rompetent testimony, but a t  the same time it was distinctly in- 
timated that there was evidcnce to sustain a finding for the 
plaintiff upon the issues in the case. Upon proof substantially 
the same as that at  the former hearing the plaintiff was non- 
suited at the last trial. Whether this action of the Court pro- 
ceded upon the assumption that there was no evidence of the 
trust, or that the evidence was not clear, strong and convincing, 
or that there was no evidcnce of any fact dehom the deed in- 
consistent with the idea of an absolute purchase by Stewart, we 
we know not. I f  either of the last two pr~positious was the 
one upon which the decision rested, there was clearly error in 
the ruling. I t  is not for the Judge to pass upon the intcnrity 
of the proof. That is a matter which lies solely within the 
province of the jury. The verdict may be set aside by the 
Court, if found to be against the weight of the evidence, but 
the right of the plaintiff to have it submitted to the jury can 
not be denied or abridged, provided there is some evidcnce tend- 
ing to establish the plaintiff's contention. The jury should bc 
instructed, to be surc, that the evidence must be clear and satis- 
factory in cases to which that prirrciple applies, but it is for 
them to say whether the evidence is of that convincing char- 
acter. l l e ~ r y  v. Hall. 105 N. C., 154; Lehew v. Hewef t ,  
130 N.  C., 22. The Judge is positively forbidden by our (431) 
statute "to give an opinion whether a fact is fully or 
sufficiently proved, such mattcr being the true office and 
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province of the jury." The Code, see. 413. He  must not de- 
cide uppn the weight of the evidence, as he is not a trier of 
facts but an expounder of the law. We doubt if the rule of the 
Court of Equity as to the intensity of the proof, which was 
adopted by the chancellors for their o~vn guidance when they 
passed upon both the facts and the law, had been distinctly 
held by this Court to be applicable to cases of trusts since the 
ruling in Shelton v. Shelton, 58 n'. C., 292, until McXair v. 
Pope, 100 N.  C., 404, and Hamilton v. Buchanan, 112 N .  C., 
463, and finally Kelly v. iVcSeill, 118 E. C., 349, were decided, 
in the last of which cases the cjuestion was directly involved. 
Expressions had fallen from the judges in several cases which 
indicated a drift of sentiment towards the adoption of the rule, 
but no ruling had been made in any case, which we now recall, 
presenting the precise point for decision. The Court evidently 
intended to hold in ShaZton v. Shelton, supra, and in Shields v. 
Whitaker, 82  K. C., 516, that the rule did not apply to the 
proof of trusts, as the deed is in no way altered or contradicted 
by the trust, "which is merely an incident attached to i t  in 
equity, as affecting the conscience of the party who holds the 
legal title"-in that respect differing from a condition which 
must be added to and constitute a part of the deed because it 
affects the legal estate, which may be defeated by the perform- 
ance of the condition, as, in the case of a mortgage, by the pay- 
ment of the money. The Pule as to the intensity of proof is 
such a just and reasonable one, and the distinction made in 
Shelton v. Shelton appears to us to be so artificial and shadowy 
that we are not disposed to review and reverse the decision in 
Kelly v. NcNeill, in which the rule, is held to apply to such 
cases, or to controvert what has been said in other decisions to 

the same effect. The deed itself, which is absolute in 
(432) form, raises a strong presumption against the existence 

of a trust, which should be overcome by a greater weight 
of evidence than a mere preponderance. Kelly v. Bryan, 41 
N.  C., at  p. 286. He  who must take the burden of establishing 
the trust cannot succeed except upon evidence which is clear and 
of the most persuasive character. Bispham Eq. (6 Ed.), sec. 
83. The security of titles requires the adoption of the rule, 
while it cannot be said to impose any hardship upon him who 

,alleges the existence of the trust, but who by his own inad- 
vertence, if not by his negligence, has failed, when he had the 
opportunity, to have it plainly declared in the deed or in some 
written memorandum so as to be able to furnish indisputable 
evidence of it. 

Whether it is necessary for the plaintiff in a case like this to 
314 
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produce evidence of facts and circumstances dehors the deed 
inconsistent with the claim by the defendant of an absolute pur- 
chgse for himself we need not decide (Shelton v. Xhelton and 
Shields v. Whitalrer, su$ra), as we are of the opinion there is 
proof of such a "fact or circumstance dehors" the deed in this 
case. 

I n  the first place the plaintiff positively alleges, in the third 
section of his comnlaint, that the defendanthad agreed to buy 
the land from H&nphrey and to hold thc title in bus t  for t h i  
plaintiff, with the understanding and agreement that he would 
convey it to him when he paid the stipulated amount. This al- 
legation of a matter which was bound to be within the defend- 
ant's personal knowledge was not met by a square denial based 
upon that knowledge, as i t  should have been, but by a denial on 
information and belief. This was not a silfficient answer in law, 
as we adjudged at last term, nor was i t  a denial in fact. I t  
was, to say the least, not responsive. When a party is charged 
with knowledge of a fact alleged in a pleading against him he 
should meet the allegation with frankness and candor, and any 
evasion $I his answer. to it may be taken as in the nature 
of an admission, or at least as evidmce, of its truth. (433) 
The rule in equity is that if thc defendant answers at all, 
he must answer fully all the material statements and charges of 
the bill and he must speak directly, without evasion, and not by 
way of implied denial or ncgative pregnant. A literal answer 
will not do, he is required to traverse the substance of each 
charge positively and with certainty. "Particular precise 
charges must be answered particdarly, not in a general man- 
ner. When the facts are within the defendant's knowledge he 
must answer positively and not as to his information and be- 
lief." 1 Enc. Pl. & Pr., 876. A very clear exposition of the 
rules of pleading in equity relating to this subject will be f o l d  
at thc page of thc hook just citctl. Testd by the said rules- 
and they are substantially the same as those prescribed by our 
Codc-the first answer of the defendant was not only technically 
insufficient, but i t  was cornpctcnt evidence in favor of the plain- 
tiff and against defendant, as being in the nature of a confes- 
sion, and should I.iave been admitted by the Conrt. The ruling 
by which it WLS excluded was therefore erroneous. The plain- 
tiff was not fiquired io int rod~~ce thc defendant's second an- 
swer in order to avail himself of the first as evidence. We 
know of no law imposing such a colldition. Thc first answer 
is, therefore, one fact d ~ h o ~ s  the clecd tending to corroborate tho 
plaintiff's version of the transaction. Cobb 1 1 .  Edwards, 117 
N .  C., 252; S h i ~ l d s  v. Whitukrr,  82 N .  C., at  p. 522. To what 
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extent it actually supports it, is a question solely for the jury 
to determine. 

I n  the second place, the answer of the defendant to the plain- 
tiff's inquiry about complying with their agreement, as stat'ed 
by the plaitniff, was a tacit admission of the agreement, for 
while he refused to convey at the price named by the plaintiff 
as the one agreed upon, he did not deny the agreement, and 

again, when asked if he intended to ((fly from the agree- 
(434) ment," he replied: ('You know I cannot afford to sell 

it for that money when 1 can get a good deal more for 
it." If there was not any agreement with the plaintiff to hold 
the title in trust for him, that was the time to deny i t  explicitly. 
But he did not do so. Can it be said that this is not a fact or 
circumstance dehors the deed sufficient to be considered by the 
jury? I s  not a virtual admission, either in a formal pleading 
or in pais, just as strong corroboration for the purpose of test- 
ing its sufficiency as a fact clehors the deed, as the possession of 
the premises by the alleged cestui que t rus t ,  or as any other 
fact which has been adjudged to come within the rule? We 
think it is. Cobb v. Edwards, 117 N. C., a t  p. 250. 

Having disposed of these preliminary matters, it remains for 
us to decide, as me clearly intended to do before, whether the 
plaintiff has offered evidence of a parol trust or any kind of 
trust which he can successfully invoke the aid of the Court to 
enforce. I t  is our opinion that he has done so, and that the 
evidence should be submitted to the jury if it ig substantially the 
same at the next trial as it was at the last two had in the Court 
below. 

A mere parol agreement to convey land to another raises no 
trust in the latter's favor and comes within the provisions of 
the statute of frauds. Camp7Jell v. Campbel l ,  55 S. C., 364. 
Our case is not of that kind. There ar.e other elements present 
which are of an equitable character and affect the conscience 
of the defendant. An express trust arises by agreement of the 
parties, but whether a trust so created is within the statute is a 
question not necessary to be decided, as upon the evidence in 
this case, if the jury find the facts in accordance therewith, a 
trust was raised by operation or construction of law. O w e m  
v. W i l l i a m s ,  130 N.  C., at p. 168. Implied trusts may arise 
either for the purpose of carrying out the presumed intention 

of the parties, or they may be entirely independent of or 
(435) even contrary to such intention. Trusts of the first di- 

vision are called resulting or presumptive trusts, as they 
result by operation or presumption of law and are of several 
classes: 1. Where a purchaser pays the pnrchase money but 
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takes thc title in the name of anothe?; 2. Where a trustee or 
other fiduciary buys the property in his own name but with 
trust funds; 3. Where. the trusts of a conveyance are not de- 
clared, or are only partially declared, or fail; and 4. Where a 
conveyance is made without any consideration and i t  appcars 
from circumstances that the grantee was not intended to take 
beneficially. Bispharn 13 .  of Eq. (6  Ed.), sec. 79. Trusts of 
the second class exist purely by construction of law, without ref- 
erence to arty actual or supposed intention to create a trust, for 
the purpose of asserting rights of parties or of frustrating fraud, 
and are therefore icrrned constructive trusts. More accurately 
considered, constructive trusts have no element of fraud in  
thcm, but the Court merely uses the machinery of a trust for 
the purpose of ~tfl'ording redress in cases of fraud and of work- t 

ing out the equity of the complainant. The party guilty of the 
fraud is said in such cases to be a trustee ex rnaleficio and will 
be decreed to hold the legal title for the use and benefit of the 
injured party and to convey the sarne when necessary for his 
protection, as when one has acqnired the Icgal title to property 
by unfair means. The jurisdiction is exercised distinctly upon 
the ground of the fraud practiced by the party against whom 
relief is prayed. Bispharn, supra, pp. 125, 126, 143; Wood v. 
C h ~ r r y ,  73 N. C., 110. Such trusts are of course not affected 
by the statute of frauds. Gorrell v. Alspaugh, 120 N. C., 362. 
Where one party has by his prornise to buy, hold or dispose of 
real property for the benefit of another induced action or for- 
bearance by reliance upon such promise, it mould be a fraud 
that the promise should not be enforced. Gispham, 
supra, sec. 218. The principle in its direct application (436) 
to our case has bcen thus stated:. ('Whcrc a party ac- 
quires property by conveyance or devise secured to himself 
under assurances that he will transfer the property th, or hold 
and appropriate i t  for, the use and benefit of another, a trust 
for the benefit of such other person is charged upon the prop- 
erty, not by reason merely of the oral promise, bat became 
of the fact that by means of !aid promise he had induced 
the transfer of the prolwrty to himself." Class v. Hu,lbpr.t, 102 
Mass., 39, 2 Am. Rep., 4i8. See also, Rrown 1). Lynch, 1 Paige, 
147; Thyn~z v. Thynn,  1 Tern., 296; OMkam v. Litchfield, 2 
Tcrn., 506; D ~ v i n i s h  v. Barnes, Pre. Ch., 3 ;  1 Story Eq., see. 
768. Where one person agrces before a sule to buy the properly 
proposed to be sold for the use and benefit of another, although 
the former may advance all of the purchase moncy, it ha? been 
held that such a transaction is equivalent to a loan of the 
money and a taking of thc title as security for its repayment, 
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even if there is no sup~ression of bidding or other equitable 
element, and the purchaser who has thus acquired the legal title 
will not be permitted to hold it and repudiate his promise. "It 
is not now an open question that when a party agrees before 
the sale to purchase property about to be sold under an execu- 
tion against a party and to give such party the benefit of the 
purchase the agreement is binding and will be enforced. The 
defendant, upon the faith of such an agreement, may have 
ceased his efforts to raise the money for the purpose of paying 
off the execution and thus preventing a sale of his property. 
I t  will not do to say that the party promising was moved merely 
by friendly or benevolent considerations, end may therefore at 
his option decline a compliance with his agreement. Such con- 

* siderations constitute the foundation of almost every trust, and 
the trustee should be held to account as nearly as possible in the 

same spirit in which he originally contracted." Sandfoss 
(431) v. Jones, 35 Cal., 481; Soggins v. Heard, 31 Miss., 488; 

Owens v. Williams, supra. See also, ~VcBarney v. Well- 
man, 42 Barb., 390. If the legal title is obtained by reason of 
a promise to hold it for another, and the latter, confiding in the 
purchaser and relying on his promise, is prevented from taking 
such action in his own behalf as would have secured the benefit 
of the property to himself, and the promise is made at or be- 
fare the legal title passes to the nominal purchaser, it would be 
against equity and good conscience for the latter, under the cir- 
cumstances, to refuse to perform his solemn agreement and to 
commit so palpable a breach of faith. I t  would be strange in- 
deed if such conduct is beyond the reach of a court of equity, 
and if the party who has been grossly deceived and injured by 
i t  is without a remedy. The fact that the defendant in this 
case pa i i  the purchase price out of his own nioney should not 
alter the case to the prejudice of his victim. It but aggravates 
his offense against sound morality, as he not only repudiates his 
promise but takes advantage of the impecuniosity of the plain- 
tiff to gain an advantage over the latter. He not only deceived 
him, but mocked at his poverty and his discomfiture by raising 
the price. A mere breach of a moral obligation is not of itself, 
we admit, sufficient ground for the in:ereference of the Court; 
but the evidence, if taken as true, shows that there was more 
than that in this instance, and that the defendant has acquired 
property which he mould not have obtained but for the plain- 
tiff's request that he furnish the money and take the title and his 
promise to do so. Besides, the plaintiff alleges that Humphrey 
had contracted to convey the title to him and that the defend- 
ant knew i t  before the time of the conveyance to him. The 
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plaintiff's equity seems to us to be plain. Brown v. Lynch,  1 
Paige Ch., a t  pp. 152-154, and cases cited: Jerk ins  v. 
Eldredge, 3 Story 181; Dodge v .  Wellman, 43 How. Pr., 430; 
Y o u n g  v. Peachey, 2 Atkyns, 254; Davis v .  Hopkins, 15 
Ill., 519; R y a n  o. Do%, 34 N.  Y., 307, 90 Am. Dec., 696; (438) 
c ipper ly  v .  Cippedy ,  4 Thomp. (N. Y.), 342; Carr 11. 

Carr, 52 N.  Y., 251; Doruf  v. Hudson, 138 Ind., 280; Dev- 
inish 11. Bains, Pr. Ch., 3 ;  S. c., 24 Eng. Rep. (Reprint), 2. 
The clear result of the decisions in the other States may be 
summed up in thc terse and emphatic statement of the law by 
i lgnew, J., for the Court in Sechrist's Appeal, 66 Pa. St., 237: 
"Although no one can be compelled to part with his own title 
by force of a mere verbal bargain, yet when he procures a title 
from another which he could not have obtained except by a 
confidence reposed in him the casc is different. There, if he 
abuse the confidence so reposed, he is converted into a trustee 
ez rnaleficio. The statute which was intended to prevent frauds 
turns against him as the perpetrator of a fraud. I t  is not, 
therefore, the fact that the bargain by which he was enabled to 
obtain the title is verbal which governs the case, but the facl 
that he procured the title to be made to him in  confidence, the 
breach of which is fraudulent and in bad faith." Substantially 
to thc same effect i5 the language of the Court in Garr v .  Carr, 
52 N.  Y., a t  p. 260. Referring to the statute of frauds the 
Court in the case last cited says: "It bars no olher equity, and 
precludes no one from asserting title against one who has thus 
taken a conveyance for a lawfnl and specific purpose, and at- 
tempts to retain the property in violation of the arrangement 
and agreement under which he has acquired the formal title in 
fraud of the real owner and against equity and good conscience." 
Manifestly such is the casc now beforc 1x9 for adjudication, upon 
the judgment nonsuiting the plaintiff. 

We haw thus far cited and commented upon case.; in oiher 
jurisdictions, as wc found them more like the case at  bar i n  
all its essential fcaturcs than anv case decided bv this Court. 
But we are not without expressidns from this  oh as to the 
law upon the same subject in cases so nearly analogous 
as to constitufc those case5 preccdcnts for our g-uidance. (439) 
I n  Mulhollund 7). I 'ork, 82 N.  C., 513, SMITII, C. J., 
speaking for the Court, and referring to the case of an attor- 
ney who bought laud a t  public sale with his own money upon 
a promise to hold the title for his client and to convey i t  to him 
upon repayment of the amount advanced, says: "ln onr opiw 
ion a t r u ~ t  may be thus formed, and it mill. be enforced on the 
ground of fraud in the purchaser in  obtaining the property of 
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another under a promise to allow him to redeem and attempt- 
ing afterwards to appropriate it to his own use. The principle 
is illustrated in several cases in our own reports, which will be 
briefly adverted to." H e  then refers to the language of GASTON, 
J., in Turner v. King, 37 N. C., 132, 38 Am. Dec., 679, which is 
as follows: "The attempt of the defendant to set up an irre- 
deemable title after the agreement he en.tered into, is such a 
fraud as this Court will relieve against." After referring to 
Vannoy v. Martin, 41 N .  C., 169, and Vestal v. Sloan, 76 S. C., 
127, which appear to us as authorities strongly supporting the 
views we have already stated, SMITH, C. J., proceeds: '(These 
adjudications proceed upon the assumption that the debtor, trust- 
ing to the good faith of the party promising and lulled into a 
false security, may have desisted in consequence of the assurance 
from making other efforts to prevent the sale and sacrifice of his 
property, and i t  would be a fraud in the purchaser to take ad- 
vantage of the confidence and hold it, thus acquired, for his own 
use and to the injury of the owner." I n  Barnad v. Hawks, 111 
N.  C., 338, SHEPHERD, C. J., who we know had a clear concep- 
tion of the law of trusts and who always enlightened us when 
he wrote upon the subject, states the doctrine thus: "Even had 
this been land, and the defendants had paid the purchase money 
and taken the title under a parol agreement to hold i t  for the 
plaintiff, subject to his right to repay the purchase money, the 

Court upon sufficient testimony would have declared 
(440) them trustees. This was substantially decided in Cohn 

v. Chapman, 62 N .  C., 92, 93 Am. Dec., 600, in which 
it was held, upon the principle of trust, that such an agreement 
was not within the statute of frauds." I n  Cohn v. Chapman, 
62 N .  C., 92, cited in Rarnhardt v. Hawks, supra, the Court 
seems to put the very kind of case we are now deciding when it 
says: "A parol agreement between A and B that A will pur- 
chase land for B and take the title to himself, and hold i t  for 
B until thelatter can pay for it, and, when paid for, will con- 
vey it to him, is such an agreement as equity will enforce. And 
such substantially is the agreement in this case." PEARSORT, C. 
J., for the Court in Hargrave v .  King, 40 N. C., 436, says: 
"When one by parol agrees to procure a lease for himself and 
others and does procure the lease in his own name, he is a trus- 
tee for those for whom he agreed to act, and the statutes re- 
ferred to have no application." But more to the point than 
any other expression in the cases is the language of SMITH, C. J., 
speaking for the Court in Cheek 21. Watson, 86 N .  C., at  p. 198: 
"Our conclusion upon the whole testimony is that the defendant 
has deceived an embarrassed man into an assent to the sale of 
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his land to the defendant, through the trustee, by taking advan- 
tage of his distress and exciting false hopes that the sale should 
not be pleaded as absolute, but that the land might be redeemed 
within a reasonable time. The trust would equally arise where 
the party relying upon the assurance is prevented from making 
arrangements with others by which he could have secured the 
same benefits promised by the purchaser." Tli'e last part of 
this quotation is especially applicable to our case. I f  the plain- 
tiff had known that the defendant intended to betray him by a 
false promise, and thus to deceive him into the adoption of a 
course of action which otherwise he would not have taken, he - 
would not have placed any trust in the defendant but would 
have arranged with some other and more reliable person 
in order to secure the same benefit. To permit the de- (441) 
fendant to profit by such a betrayal of confidence so im- 
plicitly reposed in him, would be not only inequitable but a re- 
proach to the administration of justice. Johnso~ v. Hauser, 88 
N.  C., 388; Shields v. Whitaker, 82 N. C., 516; Thompson v. 
Newlin, 38 N. C., 338, 42 Am. Dec., 169; Cook v. Redman, 37 
N.  C., at p.[25; Cobb 21. Edward&, 117 N.  C., 244; Williams v. 
Avery, 131 N. C., 188. 

We held in SyEes v. Boone, 132 N .  C., 199, 95 Am. St., 619, 
that a trust declared, at  the time tbe legal title passed, to the 
effect that the vendee should hold in trust for a third person 
and convey to her on receiving the amount of the purchase 
money paid by him, was not within the statute of frauds, and 
that the agreement of the vendee so to hold the land and upon 
the faith of which he acquired the legal title was valid and en- 
forcible as a trust. We are unable to distinguish this case from 
Sykes v.  B~one,  and while the two cases are not precisely alike 
they are in principle the same. I n  Cousins v. Wall 56 N.  C., a t  
p. 45, it appeared that the defendant advanced hiu own money 
and took a title to the lot in question, upon a promise made to 
the plaintiff that he would convey to him whenever he should 
repay the purchase money with the interest accrued thereon, 
and this Court held that upon the facts thus established- by the 
proof a par01 trust was raised in favor of the plaintiff and 
would be enforced by compelling the defendant to keep his 
promise and convey the land according to his agreement. "By 

. paying his money," says the Court by BATTLE, J., "and taking 
the legal title to himself, the defendant held the legal estate in 
trust to secure the repayment of the purchase money, and then 
in  trust for the plaintiff. The defendant never contracted to 
sell or convey the land or any interest therein to the plaintiff; 
for a t  the time of the agreement he had no title or in- 
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(442) terest in the land, and i t  was only by force of the agree- 
ment that he was permitted to take the legal title, and 

by the same act he took it in trust for the plaintiff. I t  is mani- 
fest that the statute of frauds does not apply." To the same 
effect is Cloninger v. Xummit, 55 N.  C., 513. 

The mere non-performance of a beneficial parol agreement 
is not such fraud or bad faith as will induce a court of equity 
to compel performance. There must be a salutary and proper 
limitation of the doctrine of parol trusts, and it will be found, 
we think, in confining the equity to enforce trusts arising out 
of parol agreements to transactions involving some element of 
fraud or of bad faith apart from the mere breach of the agree- 
ment itself, which makes i t  inequitable that the vendee should 
hold the legal title absolutely or discharged of any trust. I n  
this case, it is apparent that the defendant would never have 
acquired the legal title to the land if the plaintiff had not re- 
quested him to advance the money and take the title in trust for 
him, and if he had not solemnly promised to do so. If he had 
declined, the plaintiff no doubt,would have made other arrange- 
ments to secure the title for himself. \ 

We think the case is well within the limit of the doctrine of 
trusts as we have found that limit to be fixed by the law. The 
fact that the plaintiff agreed to pay one hundred dollars to the 
defendant in addition to the purchase price cannot affect his 
equity. Owens v. Williams, supra. 

The issues refer to the contract as having been made with 
Humphrey and wife. When this Court suggested that the see- 
ond issue be submitted, we were misled by the form of the first 
issue into assuming that the wife had some interest in the land 
other than her dower; but i t  appears that she did not have any 
such interest. We do not think it can make any difference 
whether Humphrey's wife joined in making the contract or 

not. I f  he made it, and afterwards he and his wife con- 
(443) veyed the land to the defendant, that will be quite suf- 

ficient to bind the defendant, provided the other facts 
necessafy to raise the trust in favor of the plaintiff are shown. 
There was error in the ruling of the Court by which the action 
was dismissed. The judgment will be set aside and a new trial 
awarded. 

Error. 
Cited: Lehew v. Hewett, 138 N. C., 10; Xillhiser v. Leather- 

wood, 140 N. C., 235; Davis v. Kerr, 141 N .  C., 17, 18, 19 ;  
Faust v. Faust, 144 N. C., 386; Streator v .  Streator, 145 N. C., 
338 ; Russell v .  Wade, 146 N. C., 121; Chappell v. White, Ib., 
573; Gaylord v. Gaylord, 150 N.  C., 227, 237; Harrell v. Ha- 
gun, Ib., 244; Jackson w. Farmer, 151 N. C., 281; Busbee v. 
Land Co., Ib., 514. 322 
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LEROY u. JACOBOSKY. 

LEROY v. JACOBOSKY. 

(Pilcd 15 November, 1904.) 

1. GUARDIAN AND WARD-Contracts. 
A guardian is not personally liable on a contract to convey the 

lands of his ward, the grantee knowing he was acting for his ward. 

2. CONTRACTS-Guardian and Ward-Damages-Assur~~psit-Aclion 
on the Case. 

An agent, or one acting in a reprcseritative capacity, who fails 
to bind his principal, may be held liable in an  action on the case, 
or on an assumpsit, or for damages, although not liablc on the 
contract a s  made. 

3. GUARUlAN AND WARD-Contracts-Damages-Agency. 
I n  an  action against a guardian who purported to malie a con- 

tract  which he had no authority to make, the measure of plaintiff's 
damages is what plaintiff lost by reason of the false assertion of 
authority. 

4. ATTACI-IMENT-Guardian and Ward-Clerks of Court. 
Money from the sale of land which belonged to wards is subject 

to attachment in the hands of the clerk after the confirniation of 
the sale. 

5. RECORDATION-Contracts-Probate-The Code, see. 1846, subsec. 9. 
Where the parties to an  instrument requiring registration are 

nonresidents, except one, the instrumcnt may be probated by prov- 
ing the handwriting of the nonresident by the resident party. 

6. VENDOR AND PURCHASER-;Contracts-Damaqee~-Meast~re of. 
The measure of damages for failure to convey land under a writ- 

ten contract is  the diflerence between the contract price and the 
market value thereof. 

7. CONTRACTS-Guardian and W a d .  
One who signed on April 28th a contract to convey land on April 

23d of the same year is not bound becausc of the impossibility of 
performance bf such contract. 

8. GUARDIAN AND WARD-Contracts. 
Where a guardian contracts to convey the land of his ward on or 

before a certain date, the signing of the contract after t ha t  date 
by the ward does not operate as a ratification of the agreement of 
the guardian. 

ACTION by J. H. 1,eIZoy *against H. Jacobosky, S. H. 
Weisel and others, heard by Judge W. A. Hoke and a (444) 
jury, a t  March Tcrm, 1904, of PASQUOTANK. 

The defendants H. Jacobosky, A. Jacobosky and S. H. Weisel 
were on 13 March, 1903, the owners as terants in common with 
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Rebecca Weisel and Sadie Weisel, the last three being infants, 
the said H .  Jacobosky being their general guardian, residing in  
the State of Virginia. On the said 13 March, 1903, the said H. 
and A. Jacobosky, under the firm name and style of Jacobosky 
Bros., and the said H. Jacobosky as guardian of the said wards, . 
entered into a written agreement with the plaintiff as follows: 

"Portsmouth, Qa., 13 March, 1903. 

(445) "In consideration of twenty-five dollars paid to us, 
we hereby agree to sell to J. H. LeRoy the property and 

wharf on Water Street in Elizabeth City, N. C., known as the . 
'Weisel property' for the sum of $22,500, leaving a balance due 
us of 22,475. This option holds good from this date until 13 
April, 1903. Said property can not be delivered to purchaser 
until present leases expire, which are known to Mr. LeRoy. 

"JACOBOSKY BROS. 
"H. JACOBOSKY, 

"Guardian of Simon, Fannie and Sadie Weisel. 
"J. H. LEROY, 
"S. H. WEISEL." 

The said S. H. Weisel reached his majority prior to 23 April, 
1903, on which day he signed the agreement. After the execu- 
tion of the agreement the parties tenants in common, the adults 
in  their own behalf and the infants appearing by their next 
friend, filed their petition in the Superior Court of Pasquotank 
County asking for an order for a sale of the property. After 
proper proceedings had in  the premises the land was brought to 
public sale by the conlmissioner duly appointed, and bought by 
B. F. White and J. B. Flora a t  the price of $25,000. The sale 
was confirmed and title made to the purchasers. The defend- 
ants having refused to convey to the plaintiff,'who duly ten- 
dered the amount of the contract price within the time named, 
he brought this action for the purpose of recovering damages 
for the breach of the contract. The Court submitted the fol- 
lowing issues to the jury: 

1. "Are the defendants H. and A. Jacobosky indebted to the 
plaintiff on breach of contract, and i f  so in what sum?" 

2. "Is the defendant S. H. Weisel indebted to the 
(446) plaintiff, and if so in what amount 2" 

The plaintiff introduced the contract. He  testified 
that he was present at  the time the contract was signed, and 
that he knew nothing of the ages of the infants except that i t  
was signed as guardian for them; that he gave a check for $25, 
and as he went out of the front door of the defendant's store 
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after the check was given, the defendant H. Jacoboskg said 
that the Weisels were minors and i t  would be necessary to ob- 
tain an order of Court to make title and that he would get the 
order. He  also said if any one raised the price he would buy 
it in and make the title. The plaintiff testified that he tendered 
the money. The defendants H, and A. Jacobosky said that they 
admitted that the witness had offered to comply with this con- 
tract, but that S. H. Weisel had since become of age and re- 
fused to carry it out. Certain letters were put in evidence tend- 
ing to show a demand of the plaintiff and refusal of the de- 
fendants to comply with the contract. The Court charged the 
jury that if they believed the evidence they should answer the 
first issues "Yes, twelve twenty-sevenths of $25,000 and $25" 
(that being the interest of the defendants H. and A. Jacobosky). 
The plaintiff excepted, claiming the entire damage or difference 
in the contract price and the amount for which the property 
sold. From a judgment on the verdict the plaintiff appealed. 

E. P. Aydlett,  for the plaintiff. 
Ward & Thompson, for the defendants. 

CONNOR, J., after stating the facts. The only question pre- 
sented upon the plaintiff's appeal is whether the defendant H. 
Jacoboskg is personally liable on the contract in respect to the 
interests or shares of his wards, Sadie and Rebecca Weisel. I t  
will be well to bear in mind the fact that the action is on the 
contract and for breach thereof; that the issue is di- 
rected to the inquiry of the indebtedness arising from a (447) 
breach of the contract. The brief of the plaintiff's 
counsel maintains and cites authorities to show that the de- 
fendant guardian is personally liable in the same manner and 
to the sanie extent as he is on the contract in respect to his 
own share or interest in the land. He  concedes that there can 
be no decree for specific performance as against the infants. 
The defendant concedes that he had no authority as guardian 
to enter into any contract to sell the real estate of his wards. 
He  says that this was well known to the plaintiff, and that by 
his signature as guardian the plaintiff knew that he was con- 
tracting only in his representative capacity and not personally. 
The plaintiff says that, conceding this to be true, the law, with- 
out regard to the intention of the parties, fixes tlie defendant 
with a personal liability; that sofne one was to be bound, and if 
the infants were not bound by the contract the guardian must 
be so 'personally or there was no contract. 

I t  has been said by quite a number of judges that when by 
reason of the absence of authority the principal is not bound 
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upon the contract the agent must be. Ellsworth,  J., in  0gde.n 
v. R a y m o n d ,  22 Conn., 379 (58 -4m. Dec., 429), says: "We are 
aware that it is not unfrequently laid down as a rule of law 
that if the agent does not bind his principal he binds himself; 
but this rule needs qualification and can not be said to be uni- 
versally true or correct." Mr. Meacham says: ('The rule 
sometimes asserted that wherever the agent fails to create a 
righb of action against his principal upon the contract he makes 
himself liable thereon can not be sustained as a general rule." 
Meacham on Agency, see. 550. Referring to the cases' holding 
this doctrine, Selden, J., says: "The authority of these cases 
has been somewhat shaken. and in England, as well as in sev- 

u ,  

era1 of the United States, h e  principle upon which they rested, 
if they are supposed to present the only ground of lia- 

(448) bility of the agent, has been substantially repudiated. 
If it were necessary in disposing of the present case to 

decide the question whether, as a general principle, one entering 
into a contract in the name of another without authority is to 
be himself holden as a party to the contract, I should hksitate 
to affirm such a principle. By that rule courts would often make 
contracts for parties which they neither intended nor would 
have consented to make." T/tihite v. UacFison, 26 N. Y., 117, 
approved in Taylor  v. Xostrand,  134 N .  Y., 108; Wallace v. 
Bentley,  77 Gal., 19, 11 Am. St., 231; Ballou v.  Talbot ,  16 
Mass., 461, 8 Am. Dec., 146; Duncan v. fliles, 32 Ill., 532, 83 
Am. Dee., 295; Bartlett  v. Tucker ,  104 Mass., 336, 6 Am. Rep., 
240. Some of the authorities hold that in all written contracts, 
except specialties, if the pretended agent has so worded the in- 
strument as to make it appear that he is acting for and on be- 
half of another and not himself-having no authorilty to do so 
-he binds himself personally and will be liable in an action 
on the contract itself, for the reason that he must have intended 
to bind some one; and if he was unauthorized to bind the prin- 
cipal he is estopped to deny that he intended to bind himself, as 
in that case no one whatever would be bound. But the objection 
to this doctrine is that it would require the Court to make a 
new contract for the parties or one into which they have not 
themselves entered, and the courts now generally repudiate it. 
While the decisions are not uniform, the great weight of mod- 
ern authority is that the agent is not personally bound by the 
contract itself and can not be held liable in an action thereon." 
Reinhardt on Agency, sec. 307; Clark on Contracts, 274; Hall 
23. Crandall,  29 Cal., 567, 89 Am. Dec., 64. The sam6 view 
has been held by this Court in Delius v. Cawthorn 13 K. C., 90. 
The defendant executed a note payable to the plaintiff in the 
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name of one Johnson by himself as agent. The action was upon 
the bond. I t  was shown that the clcfcndant had no au- 
thority to sign Johnson's name. The Court held that the (449) 
action could not be maintained; that it was not the bond 
of the agent. T o o r n e ~ ,  J., says: "It is believed the elementary 
writers, in speaking of thc personal liability of the agent be- 
cause he bas no rrsponsible principal, do not mean to convey 
the idea that the instrument becomes the deed of the agent 
when it has been signcd, sealed and delivered in  the name of the 
principal, who was bound on its face, merely because the agent 
had excccded his authority or had ackd without authority. 
But they intend simply to declare his personal responsibility, 
which may be enforced by bill in equity on the ground of fraud, 
or by special. action on the case." Tlie learncd Judge cites a 
number of cases to sustain the conclusion reaehcd by him. 
Judges IIendersorc arid JInLl wrote coucurring opinions. I n  
Bal loz~  v. Talbot ,  supra, the action was upon a promissory note 
signed by the defendant as "agcnt for David Perry," and the 
Court held that an action could not be maintained against him 
on the bond, but that he would be resppnsible in a special ac- 
tion on the case. This opinion was written by Parker, C. J., and 
has bken followed by the Massachusetts Court. I n  Russell  v. 
Koonce, 104 N. C., 237, SMITH, C. J., says: "The defendant 
does not 'hccoine individually liablc because his authority to 
bind his principal is disowned by the latter unless the consid- 
eration is received by the agcnt, out of which arises an implied 
pron~ise to pay. I n  such case the agent may become personally 
answerable upon the contract, but otherwise the action must 
be for damages for his false assumption of his authority to act" 
-citing De7aus v. Cawtho~-iz, m p r a .  The cases cited by the 
plaintiff in which the guardian has been held persol~ally liable 
upon promissory notes executed by him in his representative 
capacity, show that he received the consider~tion, or that some 
service was rencdered, as in  Fessenderc v. Jones, 52 N. C., 
14, 75 Am. Dec., 445, where the plaintiff was a physician (450) 
and was called to attend the slaves of the defendant's ward, 
and the guardian was hcld personally liablc in an zction of as- 
sumpsit. Of course he could reimburse himself of the estate of his 
ward. I n  Devane v. Royal,  52 N.  C., 426, the plaintiff rendered 
service to thc executrix as attorney ill the settlement of the estate. 
She was held personally liable, the Court saying: "If the dis- 
bursement be a proper one, she will be allowed a credit in the 
settlement of her account with the estate." Kessler v. Hal l ,  64 
N. C., 61. I n  M c L e a n  v. McLean,, 88 N. C., 394, A s I ~ ,  J., says: 
"It is wcll settled by the almost unrarying current of authority 
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that the pron~issory note of an administrator or an executor, 
founded upon the consideration of forbearance or the posses- 
sion of assets, will be binding upon him in his individual ca- 
pacity, although he should sign the note as 'administrator or 
executor.' " I t  will be observed that the note must be founded 
upon sufficient consideration "as of assets or forbearance." This 
Court in Bank v. ~Worehead, 123 N.  C., 318, followed the early, 
cases and held the executrix liable ~ersonallv uDon a note exe- " 1 

cuted in her representative capacity i11 consideration of the sur- 
render of a note against her testator and the extension of time 
for payment. The decision was put upon the f a t  that she had 
assets and obtained forbearance. The first case in our.reports is 
Sleigl~ter v. Hawington, 6 K. C., 338. RUFFIN, J., rests the de- 
cision of that case upon ihe fact that the executor had assets ap- 
plicable to the payment of the debt surrendered, saving that the 
debt "must be such as the creditor would be entitled to recover 
if he were then suing the executor in his representatire capacity 
for his debt. The executor is the mere holder, as i t  were, of 
money which is in justice and conscience the money of another 

person." The question was again before the Court in 
(451) Williams v. Chafin, 13 N.  C., 333, when the same enii- 

nent Judge said that if there were no other consideration, 
and the execujor had no assets applicable to the debt, $he prom- 
ise was void. How far the doctrine has been modified by the 
change in the law by which the status of the creditor of a de- 
ceased person is fixed in respect to assets it is not necessary to 
inquire. I t  must be conceded that the authorities are not uni- 
form. I n  Taylor v. Davis, 110 U.  S. ,  330, and Mason v. Cald- 
well, 5 Gilmore, 196, 48 Am. Dec., 330, i t  is held that the per- 
son making the contract in his representative capacity without 
authority is bound upon the contract. After reviewing the 
cases which had been then decided, Ellszuorth, J., in  Ogden V. 
Raymond, supra, says: '(The question in these cases will be 
found to be one of construction of the language and meaning of 
the person who attempts to act for another, and is a question 
often attended with great difficulty and doubt; but when the in- 
tention is ascertained, that intention should ever be the rule for 
deciding whose contract it is. The cases are exceedingly con- 
flicting and unsatisfactory, though they contain some general 
principles universally acquiesced in." All of the authorities 
concur in holding that the Court will ascertain the intention by 
reference to the written contract and the surrounding circum- 
stances. Referring to those cases in which the Court have re- 
jected the words showing that the contract is signed as agent, or 
as in this case "guardian of Simon, Sadie and Rebecca Weisel," 
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and holding the agent liable personally upon the contract. Mr. 
Meaeham says: "This, as has been well said, is rather to make 
a new contract for the parties than to construe the one which 
they have made for themyehes. When, however, the agent is 

3 
undertaking without authority to bind another, and has used 
apt words to bind himself, there is abundant reason and jus- 
tice to hold him liable upon the contracttitself as made. * * * 
The agent is only liable on the contract in those cases in which 
he has used apt vords to bind himself, or has expressly 
pledged his personal responsibility, or in which the cred- (452) 
i t  is given to him personally." Xeacham on Agency, 550. 
We do not think that the words "guardian," etc., can be re- 
jected as surplusage or treated as descriptio persona?+um. 

I t  will be noted that the property belonged to the defendant 
and his wards as tenants in common. The contract was signed 
"Jacobosky Bros." first;and "H. Jacobosky, Guardian, etc.," 
next, and then by the plaintiff. He must have thereby known 
that the defendant was making the contract in a dual capacity. 
H e  accepted it with this knowledge. In  a few moments after 
signing, and before he left the store, the defendant called his at- 
tention to the fact that as the Weisel children were infants it 
would be necessary to obtain an order of the Court to make a 
perfect title. The plaintiff certainly did not expect the defend- 
ant as guardian to make a deed. H e  would not have been under 
any obligation to accept such a deed. The conduct of the par- 
ties shows clearly that they expected and intended that an order 
of sale should be obtained. The defendant promptly employed 
learned and able counsel to procure the order. No other con- 
struction can be reasonably put upon the contract than.that the 
defendant was acting, in respect to the interests of his wards, 
in  his representative capacity. To do otherwise would be to 
mhinterpret the language and conduct of the parties. The 
language of Judge Toomer is very much in point. I n  Delius 
v. Cawthorn he says: "The present action can only be sustained 
by making the instrument the deed of the defendant. I s  there 
any principle of law which can so entirely defeat the intention 
of the parties and prevent the truth of the transaction as to 
change the nature and character of the instrument and make 
i t  the deed of the defendant 1'' RUFFIN, J., in Fowle v, Kerch- 
ner, 87 K. C., 49, says: "The legitimate aim of all interpreta- 
tion is not to make a contract for the parties or to modify 
the one they have made for themselves, hut simply to (453) 
ascertain their intentions and give them effect if not in- 
consistent with some policy of the law, and, in the effort to ar- 
rive at their intentions, it is always proper for the Court to con- 
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sider not only the precise terms of the instrument, but the cir- 
cumstances under which it was made, the situation of the parties, 
and the manner in which they have borne themselves with 
reference to it." After citing authorities showing the trend of 
judicial opinion upon the subject, the learned Justice says : '(In 
other words, the courts now regard the particular form of exe- 
cuting a contract, not under seal, by an agent as being wholly 
immaterial, provided the context of the instrument and the cir- 
cumstances under which it was executed show that it was a 
ministerial act on his part." 

We are of the opinion that the defendant H. ~ a c o b d s k ~  is 
not personally liable on the contract in respect to the shares of 
his infant wards. I t  does not follow, hbwerer, that because 
an agent or one acting in a representatix-e capacity is not liable 
on the contract as made, a party who is misled or who parts 
with something of value or otherwise acquires legal rights is 
without remedy. As is said by the Court in Delius v. Cawthorn, 
supra, in a special action on the case under the former system 
of pleading and practice, or under our present system in  a civil 
action either upon an implied assumpsit, when he has received 
the consideration, or for damages, he has an ample remedy. 
SeZdefi, J., in W h i t e  2). Madison, surpra, says : "Whenever a 
person enters into a contract as agent for another, he warrants 
his own authority unless very special circumstances or express 
agreement relieve him from that responsibility. An action 
upon such warranty must always be appropriate when personal 
liability attaches to an agent in  consequence of his contracting 
without authority." Parker, C. J., in Taylor  v. Xostrand,  supra, 

referring to this case, says: "In a carefully considered 
(454) opinion by Judge Selden, in W h i t e  v. Madison, the con- 

clusion was reached that the liability of the agent rests 
on the ground that he warrants his authority, not that the con- 
tract is to be his own; and on the question of damages it was 
held that the agent's liability is not necessarily measured by the 
contract, but embraces all injury resulting from his want of 
power, which was held to include the costs of an unsuccessful 
action against the principal.'' Russell v. Koonce, supra. The 
measure of damages is what the plaintiff ldst by reason of the 
false assertion of agency or of authority, or the amount of 
money paid out, or the value of the service rendered, or such 
special damages sustained by the plaintiff by reason of the de- 
fendant's wrong in undertaking to act for another without au- 
thority. Hare  v.  Crnndall, supra. I f  the plaintiff had set out 
in his complaint the contract with a statement of the facts 
out of which his cause of action accrued, he would have been 
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entitled to have had appropriate issues submitted to the jury 
presenting the several phases of his case, but he simply alleges 
that the deiendants contracted wilh the plaintiff in writing to 
sell and convey to him illat certain piece of property," etc. I n  
making his proof he introduces the contract, by which i t  appears 
that, in respect to the shares of the infants, thc defendant H. 
Jacobosky co11:racted as guardian. He  did not ask permission 
to amend his coinplaint but rested his right to rccover upon the 
theory that the entire contract was the personal obligation of 
the defendant. Thcrc was no allegation upon which he could 
recover damages of the defendant upon this view of the case. 
His  measure of darnages in the action upon the contract as 
against Jacobosky Bros. is the difference between the contract 
price and the market value of the land ascertained by a public 
sale. I n  an action against H. Jacobosky for representing him- 
self as having authority to rrmkc the contract to sell (he infants7 
share or interest entirely different questions in regard to 
damages were involved. The action in one respect was (455) 
for breach of contract, in the other for asserting that he 
had authority to make the contract for his wards. These 
separate and distinct actions could not be tried n p m  one issue 
and upon the pleadings, but one issue could have been submitted. 
This is not a mere matter ol form, but of substance, affecting 
the substantive ri ihts of both parties. We are, however, of the 
opinion that in  any aspect of the case his Honor correctly in- 
structed the jury. Mr. Reinhardt in his work on Agency, see. 
308, says: "If the party with whom thc agent has contracted 
knew that the agent had no authority, or was cognizant of all 
the facts upon which the assumption of authority was bascd- 
as for example, when both parties labored under a mistake of 
law with reference to the liability of the principal-the agent 
is not liable either in tort or upon thc contract." Newport v. 
Smith, 6 1  Minx, 277; Uallzen, 11.  McOlay,  53 N. Y., 467. I n  
Michar1 7). J o r ~ e s ,  84 Mo., 578, the Justice writing for the Court 
says : "But I an1 satisfied that under the best considered modern 
decisions the principle invoked by the plaintiff cannot be car- 
ried to such an extent. The true rulc, 1 think, is that when all 
of the facts are knowa, and the ruistake is one of law as to the 
liability of the principal, the fact that the principal cannot be 
held is no ground for charging the agent with liability." 
EUETIN, J., in Fow7e v. Kerehn~r ,  supra, says: "The general 
rule in, that whenever a party assumes to act as agent for an- 
other, if he has no authority, or if he exceed his authority, he 
will be held to be personally liable to the party with whom he 
deals, for the reason that by holding himself out as having 
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authority he misleads the other party into making the agree- 
ment. But the rule is founded upon the supposition * " 
that the want of authority is unknown to the other party, or, if 
known, that the agent undertakes to  guarantee a ratification of 

the act, and when this want of authority is known, and i t  
(456) is clear that the agent did not undertake to guarantee a 

ratification, it results that the agent is not personalIy 
bound." Of course, for manifest reasons, there is no suggestion 
that the guardian undertook to guarantee the ratification of his 
wards. "In the absence of all agreement, express or implied, 
to be personally bound, there can be no case, we apprehend, in 
which an agent hns been held responsible u7ho has not been 
guilty of fraud either actual or constructive." Fowle v. Kerclx- 
ner, supra. There can be no fraud when the person with whom 
the agent deals knows that he has no authority to bind his prin- 
cipal, or knows the character and extent of his agency. An 
examination of the meany cases cited by the authors of works on 
agency discovers an absence of unformitp upon this question. 
I t  may be traced to the effort of the judges to escape from the 
early decisions holding that the agent acting without or in excess 
of authority becomes liable upon the contract, diecarding the in- 
tention of the parties and other considerations. The liability 
rests upon other and we think more scientific principles. The 
remedy for the injured party is ample. 

The defendant also calls our attention to authorities holding 
that "a contract by a guardian to sell the ward's real estate in 
advance of legal authority, is contrary to public policy and 
void." 15 Am. & Eng. Ency. (2  Ed.), 57; Zander v. Feely, 47 
Ill. App., 659. The law expressly provides the manner and 
purpose for which a guardian may sell his ward's real estate. 
The facts of this case show the danger of permitting a guardian 
to enter into a contract otherwise than as provided by law. After 
the defendant made this contract, it was to his interest to pre- 
vent the land bringing more than the contract price, and al- 
though he did not do so, and the commissioner obtained more 
than the price agreed upon, it may be easily seen how, if so dis- 
posed, he may h a ~ ~ e  suppressed the bidding. We think the prin- 

ciple is founded upon reason and sound policy. Of 
(457) course if the contract was void for the reason assigned. 

the Court would not enforce or give damages for a breach 
of i t  but leave the parties as it found them. I'ork v. Merritt ,  
77 N. C., 213. The judgment must be 

Affirmed. 
DEFENDANT JACOBOSXY'S APPEAL. 

The main facts in this appeal are similar to those in that of 
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LEROY v. JACOBOSKY. 

the plaintiff, and in addition thereto the following will be suffi- 
cient to show the grounds of the defendant's exceptions: 

The defendants moved to dismiss the attachment proceedings 
upon the ground set out in their affidavits. Judge Councill, who 
presided at  the previous term of the Court, found the facts in 
regard thereto and refused the motion, and the defendants en- 
tered their. exception. They further contend that the attach- 
ment should not be levied upon the money in the hands of the 
Clerk of the Superior Court, and his Honor refused to dismiss 
for that reason. The defendants objected to the introduction of 
the contract for that the same had not been properly probated. 
The record shows that the execution of the contract was proved 
as to Jacobosky Bros. and H. Jacobosky, guardian for Simon, 
Fannie and Sadie Weisel, upon the oath and examination of J. 
H. LeRoy, one of the parties t.hereto, and as to him the execu- 
tion thereof was acknowledged; that as to S. H.  Weisel the exe- 
cution was acknowledged before a notary public in Norfolk, Va., 
whose certificate was afterwards submitted to the Clerk of the 
Superior Cburt of Pasquotank C'ounty and the instrument 
ordered to be recorded. There also appears in the record an 
affidavit, bearing date 21 March, 1903, made by J. H. LeRoy be- 
fore the Clerk of the Superior Court to the effect that he knew 
the handwriting of Jacobosky Bros. and H. Jacoboslry, having 
often seen them write; and further that the name of Jacobosky 
Bros. and H.  Jacobosky is in the handwriting of H. 
Jacobosky and A. Jacobosky Bros., and that both were (458) 
present when H. Jacobosky signe the same, and both 

the defendants excepted. 
% adopted the signature. His Hono, admitted the contract and 

I 

CONNOR, J., after stating the facts. We concur with Judge 
Council1 in his conclusions both of law and fact upon the motion 
to dismiss. There were no antagonistic relations on the part of 
counsel. We also concur in the conclusion that the money pro- 
ceeds of the sale of the land in the hands of the Clerk was sub- 
ject to attachment. The sale had been confirmed and the cash 
payment made to the commissioner, who had paid it to the Clerk. 
He  held it subject to the immediate demand of the defendant. 
The question is expressly so decided in Gaither v. Ballew, 49 
N. C., 488, 69 Am. Dec., 763, and the authorities reviewed over- 
ruling Alston v. Clay, 3 N.  C., 220, and Overton v. Hill, 5 N. C., 
47; Will iamson v. Nealy,  119 N.  C., 341. We see no valid ob- 
jection to the probate of the contract. There being no witness 
to the instrument, and the parties except LeRoy being non-resi- 
dents, i t  was proved as prescribed by section 1246 (9) of The 
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Code. All the parties being alive, we can seen no good reason 
why this proof may not be made by LeRoy, a party to the in- 
strument. Clark v. Hodge ,  116 N.  C., 761. We do not find 
any merit in either of the exceptions in regard to the admission 
of the contract. His Honor correctly held that the measure of 
the plaintiff's damage was the difference between the contract 
price and the value of the land. X c h o l s  v. F'reeman, 33 N. C.. 
99; S e d p i c k  on Damages, sec. 1006; 2 Warville on Vendors, 
p. 959; Joyce on Damages, sec. 1758. The defendants having 
sold the land at  public auction and received the proceeds are 
liable for the difference between the contract price and the 
amount received by them. That the contract is enforcible and, 

therefore, that an action for damages for breach thereof 
(459) may be maintained, is well established. R o d m a n  v. 

Robinson, 134 N. C., 503. There is no error in the judg- 
ment against Jacobosky Bros. 

Affirmed. 
APPEAL O F  DEFER'DAKT S. H. WEISEL. 

CONNOR, J. The defendant S. H .  Weisel insists that he was 
not a party to the contract when it was executed, and signed .it 
without consideration after the option had expired, and that he 
is not bound thereby. I t  will be noted that the option expjwd 
23 April, 1903, and the contract was signed by Weisel 28 April. 
As to him it is without any consideration; he promised on 28 

# April to convey to the plaintiff the land on 23 April of the 
same year, which is an impossibility. We cannot see how it is 
possible for him to commit Jbreach of such an agreement. The 
contract made by Weisel was impossible of performance, and 
of course there could never be a breach of it. '(Physical im- 
possibility means here practical impossibility according to the 
state of knowledge and of the day, as for example, a proniise to 
go from New York to London in one day, or to discover treasure 
by magic, or to go around the world in a week.". 9 Cyc., 326. 
"If one promise to do what cannot be done, and the impos- 
sibility is not only certain but perfectly obvious to the promisee, 
as if the promise were to build a common dwelling-house in one 
day, such a contract must be void for its inherent absurdity." 
2 Parsons Cont., 673 (9 Ed.). "An agreement may be impos- 
sible of performance at the time it is made, and this in various 
ways. I t  may be impossible in itself, that is, the agreement 
itself may involve a contradiction, as if it contained promises 
inconsistent with one another, or with the date of the agree- 

ment." Pollock on Contracts, 348. "Obvious and ab- 
(460) solute physical impossibility, apparent upon the face of 
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the promise and thus known to the parties, renders the 
promise void. Thus a charter party executed on the 15th of 
March covenanting that the ship would proqeed from where she 
then lay on or before 1 2  February, was held void." 
Beach on Mod. Con., sec.' 222. 

The execution of the contract was not a ratification of his 
guardian's agreement and could not be, for the reason that 
the time within which the guardian had promised to sell was 
past, and for the further reason that his agreement, being 
against public policy, was void. 

The exception of the defendant Weisel must be sustained and 
a new trial ordered as to him. 

New trial. 

Ci ted:  Hicks ?;. Xenccm, 139 N. C., 345. 

(Filed 15 November, 1904.) 

1. PERPETUITIES-Wills-Alienation-Estates. 
A will providing for a life estate in realty and that i t  shall not 

be sold during the life of the life tenant is void as against public 
policy. , 

2. WILLS-Estates-Rernaiders-Descent and Distribution. 
Where a testator devises land to  a person for life and a t  her 

death to be managed for five years by an administrator, and a t  the 
expiration of the five years to go to the remainder en, the remain- 
dermen take a vested estate immediately on the %ath of the life , 
tenant. 

3. WILLS-Remainders-The Code, see. 1325. 
Where land is devised to a person for life and a t  her death to 

vest in the children of the testator during their natural lives and 
a t  their death to vest in their lawful heirs, such children take a 
fee on the death of the life tenant. 

4. SPECIFIC PERFORMANCE-Wills-Estates-Remainders. 
In  this action for specific performance under a will herein set out 

the life tenant and the two remaindermen may convey a fee-simple 
estate. 

ACTIOS by Elizabeth A. Wood and others again$t J. J. 
Fleetwood, heard by Judge George H. Brown, a t  March (461) 
Term, 1904, of PERQUIMANS. 

This is a controversy submitted without action in which the 
plaintiffs seek specific performance of a contract with the de- 
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fendant by which they undertook and agreed to sell and the 
defendant to buy one hundred and twenty-five acres of land 
known as the ('Saunders tract." The land originally belonged 
to Jacob Wool, who devised it to the plaintiffs in the manner 
set forth in his will, the material items of which are as follows : 

3. "1 give, devise and bequeath my estate and property, real 
and personal, unto my wife Elizabeth Arnold Wool, the same 
to be held by her during her natural life and the income from 
said property shall go to her for her support." 

4. "I do hereby constitute and appoint my said wife Eliza- 
beth Arnold Wool my sole executrix of this my last will and 
testament, without bond, to settle my estate." 

5. "I order and direct that none of my real estate be sold by 
my wife or by my heirs or disposed of in any way during her 
natural life." 

6. "I order and direct that my estate remain in the name 
of Jacob Wool's estate five years after the death of my wife 
Elizabeth A. Wool, and at her death the surviving heirs shall 
select an administrator who shall qualify according to law and 
shall manage the estate and make a settlement with the heirs, 
once a year, of all money he has on hand to their credit; upon 
a failure to do so the heirs may select another administrator if 
they deem i t  necessary." 

7. "I order and direct that at the expiration of five years 
after the death of my wife Elizabeth A. Wool, my son Leonard 

Jackson Wool and Elizabeth shall select three commis- 
(462) sioners and make an equal division of my estate between 

themselves, Leonard Jackson and Elizabeth Wool, who 
shall own andwcupy  said property during their natural lives, 

' and at the death of Leonard Jackson and Elizabeth Wool the 
property shall go to their lawful heirs, and should they have 
no surviving heirs the property shall go to my lawful heirs." 

8. "I order and direct that the administrator shall receive 
as compensation for his services one and one-fourth per cent for 
disbursing whatever money may come in hand belonging to my 
estate." 

The devisees all survived the testator, are plaintiffs in this 
controversy and are of full age, unmarried and without any 
children. The executrix, Elizabeth A. Wool, qualified as such 
and has fully settled the estate of her testator. Prior to the 
15th day of June the defendant duly contracted with the plain- 
tiffs to purchase of them the tract of land herein first described 
in  fee simple at the sum of $1,200 and the plaintiffs contracted 
to convey to him a good and indefeasible title in fee to the same, 
and before the commencement of this action the plaintiffs, Eliza- 
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beth A. Wool, Leonard J. Wool and Elizabeth Wool, executed 
and duly tendered to the defendant J. J. Fleetwood a deed in 
fee simple with warranty, conveying to him in  terms the tract 
of land aforesaid, and demanded of him the purchase-money 
which he had agreed to pay for the same. The defendant Fleet- 
wood refused to accept the deed or to pay the purchase-money, 
upon the ground only that by the terms of the will of Jacob 
Wool the plaintiffs could not convey a good and indefeasible 
title to the land. 

I t  was agreed between the parties that if, under and by virtue 
of the will, the plaintiffs had the legal right to convey the land 
to the defendant, and did by the deed tendered convey a 
good and indefeasible estate in fee to him, then judgment (463) 
should be entered requiring him to comply with his said 
contract by accepting the said deed and by paying over the 
money which he had contracted to pay. But if the Court 
should be of the opinion that the plaintiffs are unable to convey, 
by virtue of the will and deed, a good and indefeasible fee simple 
title to the land in controversy, then the defendant should go 
without day. Upon consideration of the facts agreed the Court 
held that the plaintiffs had the legal right to convey and make 
a good and indefeasible title to the land described in the con- 
tract, and thereupon adjudged that, upon the plaintiffs tender- 
ing to the defendant a deed in due form with a covenant of war- 
ranty for the land and with proper probate, they recover of the 
defendant the amount of the purchase,price ($1,200) and the 
costs. The defendant excepted to this judgment and appealed. 

Pruden & Pruden, for the plaint&. 
Charles Whedbee, for the defendant. 

WALKER, J., after stating the facts. We do not see why the 
plaintiffs are not able by the deed which they have tendered to 
convey a good and indefeasible title to the defendant. The latter 
contends, as we understand, that the deed will not pass to him 
such a title for three reasons: (1) because by the fifth item of 
the will the widow and the heirs are forbidden to sell or dispose 
of any of the real estate during the life of the former; (2)  be- 
cause by the terms of the sixth item no estate vested in the plain- 
tiffs, Leonard and Elizabeth Wool, either by descent or purchase, 
until the expiration of five years after the devisor's death, and 
( 3 )  because by the seventh item the said Leonard and Elizabeth 
did not acquire the fee, but only a life estate, and word "lawful" 
which qualifies the word "heirs" having the effect in law 
of preventing the latter word from operating as one of (464) . 
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limitation and of restricting the meaning of the words 
('lawful heirs" to that of "children" who will take, not by de- 
scent from their parents but by purchase directly from the de- 
visor, and, therefore,. that the rule in Shelley's case and The 
Code, see. 1325, converting fees tail into fees simple, do not 
applg. 

I t  is true that the testator places a positive restraint upon the 
alienation of the real property in the fifth item of his will, and 
the plaintiffs by reason of that restriction cannot convey a good 
title to the defendant if that provision of the will is valid. We 
entertain no doubt upon the question thus presented, as it is 
well settled that such a restraint upon the donee's right to dis- 
pose of the property is void as being contrary to a wise principle 
of the law which is based upon a sound public policy. As a 
general rule it may be conceded that every person may do with 
his own as he pleases; but this rule is not of universal appli- 
cation, but is subject to some exc~ptions made necessary by the* 
interest of the public that the titles to land should be as little 
fettered and the Dower of alienation as little subject to restraint 
as possible and consistent with a reasonable en-jopent of the 
right of property and all of its incidents-it being, generally 
speaking, against public policy to allow restraints to be put upon 
transfers which that public policy does not forbid. Gray Re- 
straint on Alienation ( 2  Ed.), sec. 3. Hence it has ever been 
the inclination of the courts in their decisions to remove old re- 
straints and not only to discountenance but to disallow new ones, 
and to put all obstacles out of the way of a fair and reasonable 
exercise of this power of alienation, which is one of the most 
important and valuable incidents of the right of property. 
While limited restraints of a certain kind have been recognized 
as valid when the fee is  conveyed, it must be conceded at this 
time to be well settled that a restraint upon the right of aliena- 

tion even for a limited period of time is, as to such an 
(465) estate, invalid-it being inconsistent with the nature of 

the grant or of the estate which is created by the latter. 
Gray, supra, 41. The elementary law writers (2  Blk., 157) lay 
down the rule generally that a condition of non-alienation an- 
nexed to a conveyance inter vivos, or to a devise of a fee, is void, 
because it is inconsistent with the full and free enjoyment which 
the ownership of such an estate implies. Twitty v. Camp, 62 
N. C., 61. "The doctrine," says RUFFIS, C. J., speaking for 
the Court, "rests upon these considerations that a gift of the 
legal property in a thing includes the jus disponendi and that a 
restriction on that right, as a condition, is repugnant to the . grant and therefore void." Mebane v. Mebane, 39 N .  C., 131, 
44 Am. Dec., 102. 338 . 
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The statute, Quia Ernptores, 18 Edw. I., chap. 1 (1290), 
abolished subinfeudation and by virtue of its provisions all per- 
sons, except the King's tenants in capite, were left a t  liberty to 
alien all or .any pa1.t of their lands a t  their own pleasure and 
discretion (2 Blk., 289)) and finally restrictions in cases of free- 
hold tenure were entirely removed by 12 Car. 11.) chap. 34, and 
ever since those statutes were passed the right of free and un- 
limited alienation has been regarded as an inseparable incident 
to an estate in fee. 1 Wash. R. P. (5  Ed.), p. 83; Hardy v. 
Galloway, 111 N.  C., 519, 32 Am. St., 828. I t  cannot be ques- 
tioned that a condition of non-alienation annexed to the grant 
of an estate in fee is void, though confined in its operation to a 
limited period of time. Gray, sec. 54. "The capricious regula- 
tions which individuals would fain impose on the enjoyment and 
disposal of property must yield to the fixed rules, which have 
been prescribed by the supreme power as essential to the useful 
existence of property." Dick v. Pitchford, 21 N. C., 484; Pritch- 
ard v. Bailey, 113 N.  C., 521; Lattimer v. Waddell, 119 N.  C., 
370; School v. Kesler, 67 N.  C., a t  p. 447; Coke, sec. 362. 

We think it is equally well settled, at least in this State, 
that such a condition annexed to the grant or devise of (466) 
an estate for life is also void, both as to legal and equit- 
able estates. I n  Dick v. Pitchford, supra, GASTON, J., for bhe 
Court, says: '(The deed does not provide that in the event of 
the life tenant attempting to sell or dispose of the (rents and 
profits) or otherwise to anticipate the receipt thereof, that they 
shall then go over and be paid to some other person; it secures 
to him, at all events, the enjoyment of the property for life, and 
prohibits him from transferring i t  or anticipating its profits. 
Now the general right of the giver of property to prescribe the 
modifications of his gift is subject to the condition that these 
modifications be not contrary to law nor repugnant to the nature 
of the conveyance, nor incompatible with 'the legal incidents be- 
longing to the disposition he has ,made. The power of aliena- 
tion is a legal incident to ownership. I t  is familiar doctrine 
that if a feoffment, grant, release, confirmation or devise be 
made upon condition not to alien the estate, or if a term for 
years or chattel personal be granted upon condition not to as- 
sign, such conditions are altogether nugatory. The doctrine ob- 
tains not less in courts of equity, acting upon those interests 
which are the Proper subject-matter of their jurisdiction, than 
in courts af law adjudicating upon legal interest. A departure 
from it would introduce endless confusion and innumerable mis- 
chiefs." Gray, sec. 134; 24 A. & E.  Ency., 870. 

A distinction is sometimes to be found in the cases between 
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a condition against alienation or anticipation, coupled with a 
provision that the life tenant and his assigns shall lose the estate 
if the condition is broken and that it shall go over (which makes 
i t  a limitation), and one by which he is compelled to keep the 
property so that neither his grantees nor any third person can 

get hold of or enjoy it, the latter condition being declared 
(467) as void and the former as valid. We need not pass upon 

this distinction as there is no limitation over in this case. 
The next objection to the title is equally untenable. I t  will 

be observed on reading the sixth item of the will that, while the 
, testator provides that his sur~4ving heirs shall appoint an ad- 

ministrator, he does not devise any estate to the appointee, but 
directs that the "estate" shall remain "in the name of Jacob 
Wool's estate." There can be no doubt that there is nothing in 
this iten1 to interrupt the immediate descent of the land to the 
heirs and they consequently became seized by descent of an 
estate in remainder, which was vested in inberest though not in 
possession-a vested remainder after the life estate of their 
mother. Ferebee v. Proctor, 19 N.  C., 439 ; Beam v. Jennhgs ,  
89 N .  C., 451; Munds v. Cassidey, 98 N. C., 558; Gay v. Grant, 
101 N .  C., 206. As the case shows that the executrix had fully 
administered and there was no necessity for the appointment of 
ad administrator with the will annexed, and as an administrator 
has nothing to do with the land except for the purpose of selling 
i t  and paying debts under a power given by the will or by the 
statute, we do not see how this provision can be executed, and if 
we construe the item to mean that they shall select an ad mini^ 
strator, or a trustee who is called an administrator, and that he 
shall take either a freehold or a chattel interest ( Trod v. 
Downs, 2 Atkyn, 304; Goodlittle v. Whitby ,  1 Burr, 288) 
for the purpose of performing the trust (Saunders on Uses and 
Trusts, 2 Am. Ed., .  pp. 283-257), which trust is special and 
therefore not executed by the statute of uses (Saunders, pp. 2-4), 
we yet do not see why, if the defendants accept the deed of the 
plaintiff, the latter will not be estopped by their deed or re- 
butted by their warranty to ever hereafter assert any right or 
title under that item of the will, or to avail themselves thereof 

in any way, and this will equally follow as a result if the 
(468) provision is regarded as one for the appointment of an 

administrator, and as such is valid. Especially will this 
be the case if the deed contains covenants of seizin, for quiet en- 
joyment and against incumbrances (Hallyburton v. Slagle, 132 
N. C., 947; Taylor v. Shuford, 11 N.  C., 116, 15 Am. Dec., 512; 
Bigelow on Estoppel (5  Ed.), pp. 440-446), and if in the 
premises and habendurn the land, as well as its rents, issues and 
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profits, is conveyed. A copy of the deed should have been in- 
serted in the transcript as we are asked to decide whether it will 
convey a good and indefeasible title, and we should see it before 
finally determining what its effect will be; but as there is no 
copy we must assume from what is said in the case that i t  is 
in proper form to transfer the land and everything connected 
therewith in which the plaintiffs have any interest under the 
will-the question submitted to us involving merely the ability 
of the plaintiffs to pass a good title by their deed to what they 
acquired by the will. 

The third objection to the title of the plaintiffs cannot be 
sustained. By the sixth item of the will a life estate was given 
to the widow, and the remainder in fee descended to the heirs, 
Leonard and Elizabeth, who by the terms of the seventh item 
are to make partition of the land at the expiration of five years 
from the death of the life tenant. The provision in the seventh 
item that Leonard and Elizabeth shall own and occupy the 
property during their natural lives and at their death i t  shall 
go to their lawful heirs, and should they have no lawful surviv- 
ing heirs it shall go to the testator's, lawful heirs, does not 
change the quantity of their interests or convert their fee into 
an estate for their lives with remainder to their children. There 
can be no such thing as an unlawful heir. The term '(lawful 
heirs" means the heirs designated by the law to take from their 
ancestor, and it cannot be construed as meaning the children 
of the firpt iaker. I t  follows that by that item of the 
will an estate of freehold is given to the ancestors, Leon- (469) 
ard and Elizabeth, and afterwards by the same instru- 
ment there is a limitation by way of remainder to their heirs 
generally, as a class, to take in succession as heirs to them. The 
case therefore falls directly within the rule in Shelley's case, the 
word "heirs" being one of limitation, and the estate is vested 
absolutely in the ancestors. Ham v. Ham, 21 N.  C., 598; Don- 
nell v. Mateer, 40 N .  C., 7 ;  Worrell v. Vinson, 50 N .  C., 91; 
Sanderlin v. Deford, 47.S.  C., 74. 

This rule is of very ancient origin and has always been con- 
sidered as a rule of law pr of property, and not merely as a rule 
of construction adopted for the purpose of ascertaining the 
actual intention of the testator. When the words employed 
bring the case within the rule, the intention of the testator is 
not to be considered, even though he should declare that the 
ancestor shall have only a life estate. The rule is imperative and 
must be enforced inflexibly in all cases to which by the term of 
the particular instrument it is applicable. 25 A. & E. Ency., 
640. I f  there is anything in the instrument to indicate clearly 
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an intention not to use the words in their technical sense, but 
as descriptio personarurn, as, for instance, that by the words 
"heirs of the body" the testator meant children, such an inter- 
pretation will be given to his language as will effectuate his in- 
tention. "As the law will not entrap men by words incautiously 
used, if in the limitation of a remainder by any instrument of 
conveyance the phrase 'heirs' or 'heirs of the body' be ex- 
pressed, but i t  is unequivocally seen that the limitation is not 
made to them in that character, but simply as a number or class 
of individuals thus attempted to be described, then the whole 
force of the phrase is restricted to this designation or descrip- 
tion-it shall have the same operation as the words would have 

of which it is the representative; there is not in fact a 
(470) limitation to 'heirs' and of course there is no room for 

the application of the rule." Allen v. Pass, 20 N .  C., 77. 
This Court has said that the rule in Shelley's case applies 

only when the same persons will take the same estate whether 
they take by descent or purchase, in which case they are made 
to take by descent, as i t  is more favorable to the donee, to the 
feudal incidents of seignories, to the rights of creditors, and for 
other reasons, that the first taker should have an estate of in- 
heritance, but when the persons taking by purchase would be 
different or have other estates than they mould take by descent 
from the first taker the rule does not apply, and the first taker 
is confined to an estate for life, and the heirs, heirs of the body, 
or issue in wills, will take as purchasers. Ward v. Jones, 40 
N .  C., 400; Xills ?j. Tlzorne, 95  N .  C., 362; Howell v. Knight, 
100 N. C., 254. I n  Allen G. Pass, 20 N. C., at p. 81, the same 
idea is thus expressed: '"efore the application of the rule in , 

Shelley's case it is always proper first to ascertain whether, on 
the true interpretation of the words of the gift, there is a limita- 
tion of the inheritance in remainder to the heirs or to the heirs 
of the body of one to whom the precedent freehold is given-such 
limitation does exist when the gift i s  to them in the quality of 
heirs-embracing the same number in succession of objects and 
conferring the same extent of interest as would be embraced and 
conferred where the inheritance has been.lirnited to the ancestor." 

The word "lawful" is not sufficient per se to show an intention 
not to use the word "heirs" in its ordinary legal sense as a word 
of inheritance or of limitation, and we must therefore hold that 
Leonard and Elizabeth, under the seventh, if not under the sixth, 
item of the will, took an estate in fee. Cooper, ex parte, 136 
S. C., 130, and Brift v. Lumber Co., 136 N. C., 171. 

The defendant's counsel in his brief con'ends that the 
(471) rule in Shelley's case does not apply, and relies upon 
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Rollins v. Keel, 115 N.  C., 68; Enight v. Howell, 100 
N.  C., 254; Mills v. Thorne, 95 N.  C., 362, and Bird v. Gillam, 
121 N.  C., 326, but in each of those cases the language of the 
will was different from that used in this will, and there were 
special circumstances which prevented the application of the 
rule. The case of Putrick v. Morehead, 85 N.  C., 62, 39 Am. 
Rep., 684, which is cited with approval by the Court in Rollins 
v. Keel, is a direct authority for the construction we have 
placed upon this item of the will with respect to the operation 
of the rule in Shelley's ease. The subject is discussed by ASHE, 
J., at p. 67. 

I t  is not suggested in the briefs of counsel that the limitation 
over to the "lawful heirs" of the testator upon the death of 
Leonard and Elizabeth without leaving heirs renders their 
estate a fee contingent or defeasible. We have, however, con- 
sidered the question and have reached the conclusion that i t  does 
not. The heirs of Leonard and Elizabeth will not necessarily 
be the heirs of the testator, as they may have heirs on the ma- 
ternal side ; but the converse is not true, as the heirs of the testa- 
tor must of necessity be the heirs of his children. I t  there- 
fore follows that if at the death of Leonard and Elizabeth there 
be any persons living who are the heirs of the testator they will 
also be their heirs, and this will of course destroy the ulterior 
limitation, for i t  is not to take effect by the terms of the devise 
if Leonard and Elizabeth die leaving heirs. 

I f  the parties were reversed and we were called upon to de- 
cide whether the defendants in this case are entitled to specific 
performance, the relief would be denied, as the gragting it is a 
matter- of sound judicial discretion, controlled, it is true, by 
established principles of equity, but exercised only upon a con- 
sideration of all the circumstances of each particular case 
(Pomeroy Gontro., Spe. Perf., see. 35)) and, as a con- (472) 
veyance by the present plaintiffs, Leonard and Elizabeth, 
would tend to defeat the intention of the testator as manifested 
in item six of the will, this consideration alone would be suffi- 
cient to induce the Court to withhold its aid. And a like re- 
sult would follow if the plaintiffs in this case were seeking to 
compel the defendants against their will to comply with the con- 
tract, for the same consideration would arise. The question, 
though, is not presented in either of these ways. The defendant 
is willing to take the title upon our declaration that it will a t  
least be good in them by reason of the estoppel or rebutter 
arising out of the plaintiffs' deed or warranty, and we so decide. 
This affirms the judgment below. 

Affirmed. 
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Cited: Pitchford v. Limer, 139 N .  C., 15;  Bzrchanan v. Hay- 
rington, 141 N.  C., 41; Perry v. Hackney, 142 N .  C., 375; Har- 
re11 v. Hagan, 147 N. C., 115; Price v. Griffin, 150 N. C., 524; 
Foster v. Lee, Ib., 688.  

BOTTOMS v. RAILROAD. 

(Piled 13 September, 1904.) 

RAILROADS-Negligence. 
An instruction that  a railroad company must equip i t s  engines 

with the best approved devices and appliances and that  the failure 
to do so is evidence of negligence, is erroneous. 

ACTION by J. D. Bottoms against the Seaboard Air ~ i n e ' ~ a i 1 -  
road Company, heard by Judge C. lk!. Cooke and a jury, a t  
November Term, 1903, of KORTHAMPTON. From a judgment 
for the plaintiff the defendant appealed. 

Peebles a? Harris and Gay & ,?fidyette, for the plaintiff. 
T. W. Mason, Day & Bell and Murray Allen, for the de- 

fendant. 

CLARK, C. J. I n  this action for damages for destruc- 
(473) tion of the plaintiff's store alleged to have been set on fire 

by s p ~ r k s  from the defendant's engine, the Court charged 
the jury that it was "the duty of railroad companies to equip 
their engines with the best approved devices and appliance for 
arresting sparks," * * * and that failure to do so was 
negligence, making the defendant liable for damages if the jury 
should find that the plaintiff's house was set on fire by sparks 
from the defendant's engine. The defendant excepted. 

There is error. I n  Witsell v. R. R., 120 N. C., 557, this Court 
said that i t  was not negligence to fail to adopt improved ap- 
pliances merely because they are '(known" and "approved"; 
that railroads were not to be held to so strict a rule that they 
must keep a lookout for improvements and inventions and buy 
all such as were approved, and held the correct rule to be thus: 
"It is negligence not to adopt and use all approved appliances 
which are i n  general use." I t  added that to require the pur- 
chase of approved appliances before they had come into general 
use would be simply to hold that every railroad must have "the 
latest and best," which would be an unreasonable burden. This 
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ruling has been uniformly followed since. In  Greenlee v. R. R., 
122 N. C., 979, 41 L. R. A., 390, 65 ,4m. St., 734, and Troxler  
v.  E. E., 124 N. C., 191, 44 L. R. A., 313, 70 Am. St., 580, the 
Court cites with approval from Witsell v. R. R., supra, that it 
was "not negligence to fail to provide the latest improved ap- 
pliances" and that "a railroad company is liable for any injury 
caused by failure to use approved appIiai1ces in general use." 
The sarne language is again quoted and approved in Lloyd v. 
Hanes,  126 N.  C., 364; Dorsett v. Mfg. Co., 131 N. C., 262, 
and other cases, and repeated as recently as Mar7cs v. Cotton 
Mills,  135 N.  C., 290. The rule laid down in Aycock v. R. R., 
89 N. C., 326, is " t~sual  and proper appliances" to prc- 
vent injury by escaping sparks. This is about the sarne (474) 
ruling as in  Witsell I?. R. R., in somewhat different 
language. 

The learned counsel for the plaintiff coiltends that the de- 
fendant's witness testified that the engine had the best approved 
spark-arrester and no witness testified to the contrary, hence as 
the charge must be read in connectioi~ with the evidence, the 
error being as to a matter not in controversy, was harmless, and 
that the real point in this part of the charge was as to the con- 
tinued keeping of the spark-arrester in good condition-as to 
which the Court charged correctly-and not as to the nature of 
the spark-arrester, which was not denied to be the "best ap- 
proved." But Mr. Allen of counsel for the defendant pointed 
out that while no witness directly testified to the contrary, i t  
was not admitted that i t  was a proper spark-arrester, the plain- 
tiff's evidence of a shower of large sparks coming from the 
engine, if believed, tended to question the defendant's evidence 
of the spark-arrester being the "best appr;ovedn pattern, fully 
as much as i t  tended to controvert the evidence of its being kept 
in order. 

Error. 

Cited:  Steuwrt  71. R. R., 131 N. (7.. 695; Stewart  v. ~ a r p t  
Co., 135 N. C., 63; Hornr  u .  Power Co., 141 N. C., 56; Stewart  
71. R. R., Ib., 275. 
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OWEN v. MERONEY. 

(Filed 15 November, 1904.) 

An action may be brought by one partner against another part-  
ner for failure to comply with the articles of agreement. 

ACTION by C. M. Owen against P. P, Xeroney, heard by 
Judge 1V. H. Justice, at May Term, 1904, of Romax. 

This was a civil action commenced by plaintiff against de- 
fendant to recover damages for defendant's failure to carry out 
and comply with his part of a contract as a condition precedent 
to the formation of a partnership. The complaint alleges that 
in 1900 plaintiff was engaged in running and operating a mill 
in Davidson County, and defendant owned a mill-site in Rowan 
County known as the St. John Mill property, and defendant 
realizing that plaintiff was an expert mill-man went to him and 
made him a proposition that if he would dispose of his mill 
property in Davidson County and go in with him and operate 
a mill in Rowan County that he (defendant) as a condition 
precedent, and an inducement for him to become his partner, 
would put in a dam and mire ferry across the river, repair the 
road leading to the mill and furnish all the necessary money, 
except $1,500, to equip said mill with up-to-date machinery and 
run i t  to its capacity, and buy and carry a complete stock of 
flour, meal, grain, etc. But that after defendant had gotten all 
of plaintiff's money he refused to comply with or carry out his 
part of said agreement. That after defendant had failed and 
refused to comply with his part of said agreement, the milling 
business they had anticipated doing and operating became a 
failure and plaintiff's $1,500 he invested therein became a loss, 

whereas if defendant had co-mplied with his part of said 
(476) agreement, as a condition precedent to the formation of 

the partnership, said milling business would have been 
a success and plaintiff would not havelbeen damaged. Plaintiff 
appealed from the judgment rendered. 

\ 

R. Lee Wright, Walser & Waber and G. W .  Garlamd, for the 
plaintiff. 

Overman & Gregory, T .  P. Rluttz and L. H. Clement, for 
the defendant. 

CLARK, C. J . ,  after stating the facts. The record states that 
"the defendant moves to dismiss the action because he says that 
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this is an action at law by one partner against his copartner, 
as appears upon the face of the pleadings. The Court being of 
opinion that the action cannot be maintained in this form dis- 
missed the action." The plaintiff appealed. I t  has been more 
than a generation since we abolished by constitutional provision 
(Article IT, see. 1 )  "the distinctions between actions at law and 
suits in equity, and the forms of a11 such actions and suits," and 
i t  is a recurrence to a procedure familiar only to the lawyers of 
a former generation to hold that an action "cannot be main- 
tained in this form." There are but two grounds now known 
to dismiss at  this stage, i. e., either that the Court has no jurisl 
diction or that the complaint does not state a cause of action. 
We give the defendant the benefit of translating the groued of 
his motion into the latter objection, which is one "of substance 
and not of form," that an action cannot be maintained by one 
partner against another for a partial accounting, but he must a 

either sue for a complete settlement and winding up of the part- 
nership matters, or to recover a balance struck and agreed upon 
between them. 

Thus understood, this is a correct statement of the general 
rule. 2 Lawson Rights and Remedies, see. 681, cited by de- 
fendant; but it has no application to this case, which (477) 
comes within the exceptions stated in that section. This 
is not an action for a partial adjustment and statement of part- 
nership dealings, but it is an action to recover damages because 
the defendant refused and failed to comply with his preliminary 
agreement and the terms upon which the partnership was to be 
formed; and if said partnership was formed, then for damages 
because the defendant failed to do and perform what he agreed 
to do before it was formed. An action "may be maintained by 
one partner against another partner in the same firm, upon the 
expressed promiqe made before the commencement of the part- 
nership in respect to advances to be made to constitute the capi- 
ts l  of the company for the purpose of carrying on the the part- 
ship." Currier 21. Webster, 48 N.  H., 226; Hill v. Palmer, 56 
Wis., 123, 43 Am. Rep., 703; Smith v. Kemp, 92 Mich., 357; 
Bull 7;. Coe, 77 Cal., 84, 11 Am. St., 235; Ellison v. Chapman, 
7 Blackf. (Ind.), 224; George on Partnership, p *  320, 321. "A 
suit by a partner against his copartner upon a clalm not founded 
on the plaintiff's interest in the partnership assets, but arising 
from a direct violation of the articles of agreement of copartner- 
ship, need not be delayed for the taking of an account of the 
partnership." George on Partnership, p. 322; and numerous 
cases cited in note 68. 

The general rule that one partner cannot sue another except 



to wind up the busi~~css or to recover a balance due by the 
scttlemmt, with some of the exceptions to that rule, is stated in 
Newby v. Ilarrell, 99 N.  C., 149, 6 Am. St., 503. This case 
presents another exception. 

A cause of action for the recovery of damages is stated in 
the complaint. "When one violates his contract he is liable for 
such damages as are caused by its breach, or such as being in- 
cidental to the act of on~ission or conimission, as a natural con- 

sequence thereof, as may reasonably be presumed to hale 
(478) been in the contenlplation of the parties when the con- 

tract was made." Xpencer a. Hamilton, 113 N. C., 50, 
37 Am. St., 611. "Whrre two parties have made a contract 
which one of them has broken, the damages which the other 
party ought to receive in  respect of such breach of contract 
should be such as may fairly and reasonably be considered, 
either arising naturally, that is, according to the usual course 
of things, from such breach of contract itself, or such as may 
reasonably be supposed to have been in the contemplation of 
both parties at  the time they made the contract, as the probable 
result of the'breacli of it." l l ~ r r i n g  v. Armwood, 130 N.  C., 
180, 57 I,. R. A., 958; Lumber Co. o. Iron WorX.s, 130 N.  C., 
587; M o w  v. Rarnwj,  74 N. C., 11. The application of these 
principles to the facts of this case, as they may prove to be, is a 
mattcr for consideration upon the trial. 

Tho judgment dismissing the action is 
Reversed. 

(479 
LUlLlBEB CO. V. RAILROAD-"BAILIZOAD DISCIIlMINhTJOS 

CASE." 

(Filed 15 November, 1904.) 

CARlilERS-Freight-Laujs 18.99, c h .  164. 

A railroad carrying logs to a sawmill cannot chalge a shipper 
agrceing to  ship the mariufactured product by the same l~r ie  lcis 
for thc same service than i t  charges a shipper who rnickcs n o  such 
agreement. 

ACTION by the Iiilton Lumber Company against the Atlantic 
Coast Line Railroad Company, heard by Judge George H. 
Brown and a jury, at Spring Term, 1904, of NEW HANOVEL 
From a judgment for tllc defendant the plaintiff appealed. 

Rountree & Caw,  for the plaintiff. 
Junius Davis, for the defendant. 
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CLARK, C .  J. The gist of this action is for discrimination 
by the defendant in chjrging the plaintiff a higher rate on logs 
to the plaintiff's mill in Wilinington than was charged others 
for like service, and to recover the overcharges which had been 
paid under protest. The point presented is not that the rate, 
$2.50 per thousand feet in carload lots charged the plaintiff, is 
per se unreasonable, but that the rate charged others for the 
same service for the same distance was $2.10, and this a serious 
discriniination which if continued will result in the crippling or 
destruction of the plaintiff's mill and the building up of other 
mills which are in competition with the plaintiff, for it has in 
five n~onths amounted to $3.900. for the recoverv of which this , , 
action is brought. 

The Court charged the jury: "If you find that the rate of 
$2.10 uer thousand feet was charred and collected bv the de- 

'2 

fendant upon logs shipped over any prrt  of its railroad 
to a mill or mills at which logs were nlarrufactured into (480) 
lumber itself reshipped over the railroad of the de- 
fendant, or any part of it, and that the reduced raie of $2.10 
per thousand feet was given to such mill in consideration of 
such fact that they would ship the lurnbcr inanufactured out of 
the said logs over the line of the defendant's road, which said 
agreement was open to all rnills that wished to accept it, then it 
would not bc an unjust-or illegal disc~imination to charge $2.50 
per thousand feet, which it is not contested is a reasonable rate 
to mills which did not ship their manufactured lumber over the 
line of the defendant rcad." 

The proposition herein stated is that a comnion carrier has a 
right to charge one person a lower rate of freight than another 
for shipping the same quantity, the same distance, under the 
same conditions, provided the ?hipper give the company a con- 
si&wition (shipping the marrufadured I~xmber subsequently 
over its line), which its managers think will make good to it 
the abatement of rate given to s ~ x h  parties. But if this is 
equality as to the treasury of the company, i t  is none the less 
a discrimination against the plaintiff. I t  is charged $2.50 while 
others are cal~arged $2.10 for the qarne service. I t  is true if the 
plaintiff should choose to agrec to ship its manufactured lumber 
out of J'Jilnzington over the defendant's line it could get the 
same reduction of rate on its logs inlo Wilmington. On those 
conditions it could save itself from being discriminated against. 
But suppose the plaintiff should wish $0 sell its lumber in Wil- 
mington, or can ship it at a lower rate by sea, or even by a 
competing railroad line out of Wilmington, has i t  not the rjght 
to do so? Should i t  see fit to exercise that right, has the corn- 
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mon carrier the power to place a penalty of a 19 per cent higher 
rate on the plaintiff and to charge it $2.50 for bringing its logs 

to Wilmington when i t  charges others $2.10 for exactly 
(481) the same service ? . , 

The principle involved is a vital one to the public at 
large, for upon this alleged right to discriminate by com- 
mon carrier (exercised either openly or secretly by rebates), 
nearly all trusts, and especially the Standard Oil Company, 
have been built up to their present disquieting and menacing 
predominance, as has been fully shown by the investigation and 
report of the Industrial Commission and the Interstate Com- 
merce Commission, both appointed by acts of Congress. 

Under the same idea that the test was the fact that the railroad 
company would not lose by the favor (extended in the present 
case by charging certain shippers $2.10 while charging the 
plaintiff $2.50), another railroad company charged the Stand- 
ard Oil Company 10 cents per barrel while charging its com- 
petitors 35 cents her barrel, and paying 28 cents of the 35 cents 
thus collected to the Standard Oil Comlsanv. Handu.v. R. R., 
31 Fed., 669. The railroad company in'that instancgmust have 
found its offset, its profit, somewhere or it would not have made 
that arrangement. But what became of the competitors of the 
Standard Oil Company? 
, Here, the railroad company will doubtless make up out of 

its forced monopoly of shipping out of Wilmington the lumber 
to be manufactured out of all the logs hauled in by it, the 40 . 
cents which is deducted in favor of those who will give it that 
monopoly. But why should i t  discriminate by charging the . 
plaintiff $2.50 instead of $2.10, i. e., charge 19 per cent higher 
rates upon logs which when turned into lumber are sold in 
Wilmington, or shipped by sea, or shipped by a competing 
route? I t  cost no more to bring in  the   la in tiff's logs than the 
logs for whose hauling only $2.10 was charged. The shipment 
of logs to Wilmington is one transaction; the shipment of lum- 
ber out is another. The defendant cannot charge the plaintiff 

higher on the lags because i t  will not agree to ship its 
(482) lumber by the defendant's line. I t  is no answer to say 

that if the plaintiff will come into the defendant's terms 
i t  will get the same discount. The defendant might as well 
say if you will carry your logs to a sawmill in  which the rail- 
road company is a large owner you will get 19 per cent reduc- 
tion in freight on your logs, and there is no discrimination, for 
the same offer is open to you as to others. 

If the plaintiff, like others, was shipping logs to Wilmington 
with the voluntary intention of shipping by the defendant's 

350 
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road, say to New York, then certainly there would be no dis- 
crimination. But the plaintiff does not wish to ship to New 
York over the defendant's line, and the defendant proposes "to 
put the screws to the plaintiff" and make it do so whether i t  
wishes to do so or not, and if the plaintiff does not do qo, the 
defendant says the plaintiff cannot be treated as well as others 
as to the rates for hauling its logs, but must pay nearly one- 
fifth (19 per cent) higher rates on its logs. That is the very 
point at  issue. Hauling its logs to Wilmington is the only ser- 
vice the plaintiff seeks a t  the defendant's hands. Why should it 
pay higher for that service than those who agree to carry their 
logs to the defendant's mill or to ship out their lumbe* by the 
defendant's road ? 

Discrimination is a more dangerous power than high rates- 
' if the latter is charged impartially to all. Hence the statutes of 

Congress and of the State, while leaving the fixing of rates in 
the hands of commissions, have directly and strictly forbidden, 
under penalties, any discrimination. Common carriers are 
fixed with a public use. They exercise a branch of the public 
franchise. They can condenin rights of way solely because the 
land "is taken for a public use." They are subject $0 govern- 
mental supervision and to the reduction or regulation of their ' 
charges by the Legislature directly or by commissioners ap- 
pointed by its authority. Xunn v. Illinois, 94 U. S., 
113, and citations to same; 9 Rose's Notes, 21-55. I n  (483) 
all the great countries of the world, except England and 
this country, the railroads are largely or altogether owned and 
operated directly by the governn~ent, as was formerly the case 
in  Xorth Carolina. I n  all countries alike it is recognized that 
it is of vital importance that corporations exercising such pub- 
lic use must be absolutely impartial and equal in their charges 
for the same service. I 

All the service the plaintiff asks of the defendant is to haul 
its logs to its sawmill in Wilinington. For this i t  charges the 
plaintiff $2.50; it charges others $2.10, i. e., 19 per cent higher 
to the plaintiff than to others for exactly the same service. I t  
costs the defendant no more to render that seryice to the plain- 
tiff than to render the same service to others. I t  must charge 
all alike. 

Could the defendant discriminate on shipment of logs to 
Wilmington-for a consideration of a subsequent benefit to it- 
self by obtaining a monopoly of shipment of lumber out of Wil- 
mington-it could seriously damage the business and pros- 
perity of that city. At that point are steamships and sailing 
lines and other railroads, and this competition making the 
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town a distributing center is the source of its prosperity. I f  
the terms upon which the defendant will haul logs into Wil- 
mington are that i t  must haul the lumber out, then Wilmington 
ceases as to that business to be a competing point. The same 
discrimination could be made (if this were allowable) in freight 
on cotton or corn or rosin and other articles carried to Wil- 
mington to be nlannfactured or put into other forms for use. 
Discriminating rates as in this case could be charged on the 
raw product which would permit of the manufactured article, 
cloths, yarn, meal, whiskey, turpentine and the like being ship- 

. per out only over the defendant's line. This is to place the 
prosperity of Wilmington, and also of the producers of raw 

material contiguous to that city along the lines of any of 
(484) the defendant's roads or branches, in the control of the 

defendant. 
The point here presented has been often decided and always, 

certainly at least in recent years, against the power claimed by 
the defendant. I n  Baxendale c .  R. R., 94 E .  0. E., 308, 
after an elaborate argument, it was held by a very strong 
Court as to this very point: "It is not a lggitimate ground for 
giving a preference to one of the customers of a railroad com- 

' pany that he engages to employ other lines of the company for 
the carriage of traffic distinct from and unconnected. with the 
goods in question; and i t  is undue and unreasonable 'to charge 
more or less for the same service according as t h ~  customer of 
the railway thinks proper or not to bind himself to employ the 
company in other and totally distinct business." 

I n  Monacho v. Ward, 27 Fed., 529. where the Court was en- 
lightened by the argument of Frederick Coudert and James C. 
Carter on opposing sides, i t  was held that "a common carrier 
can not charge a higher rate against shippers who refuse to 
patronize it exclusively." President Hadley, in his "Railroad 
Transpo$ation," 108, a valuable work, by no means unfavor- 
able to railroads, says: "A difference in rates, not based upon 
any corresponding difference in cost, constitutes a case of dis- 
crimination." I n  R. R. v. Goodridge, 149 U. S., 680, it is said: 
"It is no proper business of a railroad company as a comnlon 
carrier to foster particular enterprises or to build up new in- 
dustries; but deriving its franchises from the Legislature and 
depending upon the will of the people for its very existence, i t  
is bound to deal fairly with the public, to extend them reason- 
able facilities for the transportation of their persons and prop- 
erty, and to put all its patrons on an absolute equality." This 
would not be the case if a patron shipping logs to Wilmington 

must pay higher for that service than one who subse- 
(485) quently ships lumber. 352 
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R. R. DISCRIMINATION CASE. 

Among the numerous cases condemning discrimination, 
and holding that freight paid in excess of that charged 
others 'for the same service can be recovered back, are Hays v. 
Penn. Co., 12 Fed., 309, and cases cited in  note thereto; Handy 
v. R. R., 31 Fed., 689, a spicy opinion by a justly indignant 
Judge. I t  was held that charging from New Orleans to San 
Francisco a lower rate on goods shipped to New Orleans from 
London than upon the same goods shipped from New York to 
New Orleans was an unjust discrimination, and illegal. Com- 
mission v. R. R., 52 Fed., 187. I t  is not the question of profit 
to the carrier, so the Court holds, in attracting shipments 
which would not otherwise come to it, but the injustice of 
charging differing rates for the same service, and the Court 
quotes with approval the English decisions, Harris v. R. R., 3 b 

C. B. (K. S.), 693; Evershed v. R. R., 2 Q. B. Div., 254, that 
"preferences given to shippers to induce them not to divert 
traffic from the carrier or to induce them to transfer traffic 
which otherwise would go to another carrier, are unlawful and 
cannot be justified upon the gound of profit to the carrier al- 
lowing them." To similar purport, Wright v. U.  S., 167 U. S., 
512; Packet Co. v. R. R., 60 Fed., 545; R. R. v. Wilson, 132 
Ind., 517, 18 L. R. A., 105, and many others. Even when the ' 
discrimination is based on a larger quantity being shipped it is 
illegal, when the smaller quantity, as in carload lots, costs no 
more to handle in proportion to the quantity. Einsley v. R. R., 
37 Fed. 181, approving H a y s  v. Pemn. Co., supra. 

The vice in the discrimination here shown is two-fold: (1)  
I t  necessarily tends, if allowable, to build up defendant's rail- 
road and break down competing carriers, which is forbidden by 
public policy. Joint Traffic Case, 171 U. S., a t  p. 506. (2)  The 
condition upon which the right to the lower rate was I 

given was secret, not written on the face of the schedule (486) 
which, as reported to the railroad commission and 
printed for public information, was $2.50. A secret rebate is 
prohibited by statute and by all the decisions of the courts, yet 
this rebate of 40 cents not allowed the plaintiff has amounted 
to $3,900 in five months time. 

The testimony of railroad officials in the report to Congress 
of the Industrial Commission, Qol. IQ, p. 273, and IX, p. 131, 
shows that the methods of discrimination resorted to are many, 
and that manufacturers especially can be made or destroyed a t  
the will of railroad managers unless there is the most absolute 
and exact equality to all in the same charge for the same service. 
Vol. I X ,  pp. 287, 289, Report of Industrial Commission. Com- 
mission v. R. R., 128 Fed., 59, is one instance of an ingenious 
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discrimination. The present case is another. Discrimination is 
Protean in tho divers forms it assumes. The argument in all 
countries in favor of governmental ownership of railroads is 
based upon the deadly effect of discrimination in rates under 
private ownership, and the difficul~y in  preventing it, rather 
than upon higher rates. The condition upon which private 
ownership of railroads can or will be rnaintaincd in England 1 

and this country (which alone retain i t )  is the strict and effec- 
tive enforcement of equality in charges to all for the same ser- 
vice, under the same condition and a t  the same cost-as is re- 
quired by the statutes both State and Federal. 

The defendant can not justify under what is known as "Mill- 
ing in  Transit." Those are cases where freight is shipped a 
long distance and tho carrier will, at his own cost, defray ihe 
expense of its change in form e.n route because of the easier 
handling in the more compact shape, as, for example, Gowan 
8. Bond 39 Fed., 54, where a railroad company receiving cotton 

in Louisiana for shipment to mills in New England had 
(487) il compressed eqb route at Vicksburg a t  its own expense, 

charging the shipper no wore than if it had carried the 
uncompressed cotton all the way, the same privilege being open 
to all shippers. That has no analogy to this case, where the 
plaintiff is shipping logs to its mill in Wilmington and is 
charged nearly one-fifth more freight than others, unless it will 
agree to ship its lumber out of Wilmingtorr over the defend- 
ant's road. Among other cases in  point are Lumber Case, 9 
I. C. C., 569, at pp. 572, 579, 580; the "Tap Lines" Cases, 10 
I. C. C., 193; Packet Go. v. R. R., supra. 

There are other errors assigned in the admission of evidence, 
in the charge, and in  matters of practice, but in view of the 
error in  this matter of vital interest to the public at large and 
especially to the business interests of the State, it will be un- 
necessary to consider them. The  lai in tiff had a right to have 
its logs carried to its mill a t  the same rate as others, without 
binding itself to ship its lumber by the defendant's line, or in- 
deed to ship i t  at all. 

But  independent of any decisions, our statute (which nearIy 
copies the English "Traffjc Act" and thc United States "Inter- 
state Commerce Act" in  this and many other respects) is too 
exnIicit to be misconstrued. The "Corporation Commission 
A&,'' Laws 1899, chap. 164, provides (sec- 13) that if any com- 
mon carrier shall charge or collect "from any person or per- 
sons a greater or less com~ensation for any service rendered or " 
to be rendered in the transportation of passengers or property, 
subject to the provisions of this act, than i t  charges, demands o r  
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GREEN v. TELEGRAPH CO. 

collects, or receives from any other person or persons for doing 
fa r  him or them a like and contemporaneous service in the trans- 
portation of a like kind of traffic, under substantially similar 
circumstances and conditions, such common carrier shall be 
deemed guilty of unjust discrimination, which is hereby 
prohibited and declared to be unlawful." (488) 

Error. 

MONTGOMERY, J. I concur in the result. 

CONNOR, J., concurring. I concur in the conclusion reached 
by the Court in this case. I do not think that the defendant 
can make the attempted discrimination between its customers. 
I am further of opinion that upon the whole evidence i t  does 
not sufficiently appear that the plaintiff knew of the rebate al- 
lowed, or that it was given that publicity which the law re- 
quires to make i t  uniform and open to all persons engaged in 
shipping. There are views either expressed or intimated in 
the opinion in respect to questions which I do not feel called 
upon to express any opinion. They appropriately belong to 
another sphere of discussion. I simply concur in the decision 
of the question presented by the plaintiff's exceptions, and think 
there should be a new trial. 

WALKER, J. I concur in this concurring opinion. 

Cited: Lumber Co. ?;. R. R., 141 N. C., 176, 177. 

(Filed 15 November, 1904.) 

TELEGRAPHS-Yelztal Alzguish-Damages-Messages. 
I n  an  action against a telegraph company to  recover damages for 

failure to  deliver a message, compensatory damages may be awarded 
though the message does not relate to sickness or death, mental 
anguish being shown. 

ACTION by Willie H. Green against the Western Union Tele- 
graph Company, heard by Judge Frederick Moore, at January 
Term, 1904, of HALIFAX. 

The material facts are thus briefly stated by the defendant: 
This is the plaintiff's appeal 'from a judgment sustaining the 
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defendant's demurrer. The complaint states that the plaintiff 
was a girl of sixteen, living in  Weldon, the daughter of Isaac E. 
Green; that the defendant telegraph company maintained of- 
fices at Weldon and Columbia, and on 23 September, 1903, she 
left Weldon to go to Spartanburg, S. C., via Columbia, and that 
it was necessary for her to remain over in Columbia during the 
night. That the agent of the defendant company at Weldon 
was acquainted with the young lady and her father, and the 
father informed the agent that he greatly desired some one to 
meet his daughter in Columbia. That immediately ofter the 
train on which the young lady was traveling left Weldon, her 
father, Dr. Green, delivered the following message to the de- 
fendant's agent in Weldon, directed to "Nrs. Jno. B. Lee, 2010 
Main Street, Columbia, S. C." 

"Willie leaves here on Coast Line train 39 today. Meet her. 
('I. E. GREEN.'' 

This message was taken as addressed to "Mrs. Knoblee, 
(490) 2010 Main Street," and was not delivered until the next 

morning, when Mrs. John B. Lee inquired for it at  the 
telegraph office at Columbia. 

The plaintiff, Miss Willie Green, arrived in Columbia about 
12 ?'clock the same night, and found no one to meet her. She 
was naturally disturbed and anxious; the conductor put her in 
charge of the colored matron at  the station in  Columbia, the 
matron secured a hack, and after some delay she was driven to 
the house of her friend, Mrs. Lee; that by reason of this negli- 
gence upon the part  .of the defendant the plaintiff suffered men- 
tal anguish. 

Upon this the defendant demurred to the complaint, for that 
i t  did not state facts sufficient to constitute the cause of action, 
which, under the circumstances set forth, entitled the plaintiff 
to recover damages for so-called mental anguish, and that the 
disappointment and annoyance which the plaintiff calls 'mental 
anguish, arising under the circumstances set out in  the com- 
plaint, is not a legal ground for damages for mental anguish. 
His Honor sustained the demurrer, and the plaintiff appealed. 

Day $ Bell, Mwray  Allen and W.  E. Daniel, for the plain- 
tiff. 

P, H. Bwbee $ Son, and R. C. Strong, for the defendant. 

DOUGLAS, J., after stating the facts. The defendant in its 
brief thus states the question intended to be presented: "This 
case baldly presents the question, which i t  has been apparent 
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would soon arise. whether the barriers are to be thrown down 
and every disappointment, annoyance or vexation which may 
arise from a delay or a misdirected telegram can be the subject 
of an action for mental anguish. I n  other words, whet-her any 
annoyance, disappointment, vexation or anxiety on account of 
a missing friend a t  the station, or from other cause, can 
be dignified by the name of mental anguish, and ad- (491) 
judged to rank in the same class with the poignant grief 
arising from a failure to reach the bedside of a dying wife in 
time to receive her last adieus." 

We are fully aware of the importance of the question thus 
presented, and have given it the careful consideration which it 
deserves. We do not desire to impose any additional burdens 
upon telegraph companies or require any unnecessary restric- 
tions; but we can not ignore the essential purposes of their cre- 
ation. A telegraph company is a quasi public corporation- 
private in the ownership of its stock, but public in the nature 
of its duties. I t  has all the powers of a private corporation, 
such as a separate legal existence, perpetual succession and free- 
dom from individual liability; and possesses also in addition 
thereto, the extraordinary privileges which under our Constitu- 
tion can be exercised only by such corporations as are organized 
for a public purpose, and then only when necessary for the 
proper fulfillment of such purpose. Among the extraordinary 
privileges enjoyed by such corporations is the condemnation of 
private property, which can never be taken for a private pur- 
pose. The acceptante of such privileges at once fixes upon the 
corporation the indelible impress of a public use. A telegraph 
company is essentially public in its duties. Without such pub- 
lic duties there would be neither reason for its creation nor ex- 
cnse for its continued existence. I n  fact, being the complement 
of the postal service, it is one of those great public agencies so 
important in its nature and fa r  reaching in its application that 
some of our wisest statesmen have deemed its continued owner- 
ship in private hands a menace to public interests. Hence it 
follows, both upon reason and authority, that the failure of a 
telegraph company to promptly and correctly transmit and de- 
liver a message received by it i s  a breach of a public duty im- 
posed by operation of law. I n  the words of a great Eng- 
lish Judge: "A breach of this duty is a breach of the (492) 
law, and for this breach an action lies, founded on the 
common law, which action wants not the aid of a contract to 
support it." This has been expressly held by this Court in 
Cashion v. Telegraph Co., 124 N.  C., 459; Laudie v. Telegraph 
Co., 124 N.  0.) 528; and Cogdell v. Telegraph Co., 135 N.  C., 
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431. The demurrer idmits all the facts alleged i n  the com- 
plaint construed in the light most favorable to the plaintiff. I t  
is therefore admitted that the message was received by the de- 
fendant and not delivered until the following day when called 
for by the sendee. This of itself raises the presumption of negli- 
gence. SherriZl v. Telegraph Co., 116 N.  C., 655; Hendrricks 
v. Telegraph Co., 126 N. C., 304; Lauclie v. Telegraph Co., 126 
N. C., 431; Rosser v. Telegraph Co., 130 N. C., 251; Hunter a. 
Telegraph Co., 130 N.  C., 602; Cogdell v. Telegraph Co., 135 
N.  C., 431. Aside from,this presumption we think the facts 
alleged clearly tend to prove negligence on the part of the de- 
fendant. The telegram was addressed to Mrs. John B. Lee, 
2010 Main Street. The name of the sendee was changed in 
transmission to Mrs. Knoblee. T h e  defendant urges in excuse 
for such negligence the similarity between the telegraphic J 
and K. This is no legal excuse. Cogdell v. Telegraph Co., 135 
N. C., 43f. If the defendant adopts a code intrinsically liable 
to such mistakes it should exercise the greater care in prevent- 
ing them. The defendant's agents could at least have inquired 
a t  the street address given in  the telegram. Such inquiry would 
doubtless have resulted in ascertaining the identity of the 
sendee. Such was the result when Mrs. Lee called for the te lp  
gram on the following day. The plaintiff alleges that she suf- 
fered mental anguish, and this is also admitted by the nonsuit. 
Aside from this, we think the circumstances in which she was 
placed may well have caused it. ,4 girl sixteen years of age 

finds herself after midnight in a strange city, riding two 
(493) miles in a carriage with an unknown driver. It is true 

she suffered no insult or physical injury, but the question 
is what would be the natural effect upon the milid and nervous 
system of a child of her age. Nature offers no flower more 
tender or more fair than budding womanhood, and around i t  
every protection will be thrown by the hand of the law. The 
defendant was informed of the full purpose of the telegram 
and the importance of its immediate delivery. It ,  therefore, re- 
mains only to consider whether, under the admitted facts, the 
plaintiff is entitled to recover compensatory damages for the 
mental anguish she may have suffered as the direct result of 
the defendant's negligence. We see no reason why she can not, 
and we find no authority in this State to the contrary. 

I t  is said by the defendant that "It does not require to be 
pointed out that if the barriers are once thrown down, and the 
disappointment, annoyance or unnecessary alarm occasioned 
by a delayed telegram shall be allowed to be the subject of dam- 
ages, every barrier which the law has erected in the limitation 
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of actions for damages will be thrown down and the waters will 
be out in  deluge." We do not think that any such result will 
follow our decision in this case; but such a possibility should 
not deter us from giving to the plaintiff the full measure of 
justice to which she is entitled. The defendant in  its brief 
quotes the following extract from the decision of this Court in 
Chappell v. Ellis, 123 N. C., on page 263, which we may here 
repeat: "But it is urged that the principle of the Cashion case, 
if carried to its fullest extent, would directly lead to the recov- 
ery of damages for all kinds of mental suffering. I t  may be, 
but we feel compelled to carry out a principle only to its neces- 
sary and logical results, and not to its furthest theoretical limit 
in disregard of other essential principies. * * * We do not 
feel at liberty to adopt any one principle as the sole 
guide of our decisions and to carry i t  out to extreme and (494) 
dangerous limits, regardless of other great principles of 
justice and of law so firmly established by reason and 
precedent." As we have already said, we are now considering 
the question of damages resulting from the breach of a public 
duty by a quasi public corporation. How fa r  this principle 
may in the future be extended to other corporations or to other 
circumstances we cannot tell; and in the absence of any matter 
before us involving its further consideration, we have neither 
the right nor the wish to limit or extend its application as a 
pure matter of legal speculation. As the cases come up we 
will decide them as best we may. I n  the meantime we will try 
to confine our opinion to the facts of this case and others iden- 
tical therewith. We may, however, say that there seems a ma- 
terial difference between an incidental tort by an individual or 
a private corporation and the breach of a quasi public corpora- 
tion of a public duty relating to the essential object of its c r e  
ation. The exact nature of this difference i t  is difficult and at 
present unnecessary to determine. 

I t  is true no case has been called to our attention in which 
I this Court has allowed damages for mental anguish arising from 

the failure to deliver a telegram except in cases relating to 

I sickness or death. On the other hand, we are not aware of any 
case in which this Court has drawn any such distinction either 
in the allowance or disallowance of damages. The nearest ap- 
proach to any such limitation that the diligence of the learned 
counsel for the defense, aided by our own research, has been 
able to find is Chappell v. Ellis, 123 N.  C., 259, in which a poor 
old woman, against whom a writ of possession had been issued, 
was thrown out upon the highway. I n  that case the eviction 
was lawful, and i t  was merely the unlawful taking of certain 
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personal property, nearly all of which was soon after returned, 
that could be considered in the assessment of damages. 

(498) I t  is true this Court in distinguishing that case from 
Cashion's case, says: "The opinion in Cashion's case 

was hinged on the solemn fact of death, and the associations 
inseparable from the final severance of all earthly ties by an 
immortal spirit. The anguish of a mother bending over the 
body of her child, every lock of whose sunny hair is entwined 
with a heartstring, and kissing the cold lips that are closed for- 
ever, cannot come within the range of comparison with any 
mental suffering caused by the loss of a pig." This language, 
correctly describing the facts in Cashion's case, was used to 
more fully and forciblx distinguish it from Chappell's case, and 
not as a limitation upon the general doctrine. I t s  purpose and 
application is apparent from the following language of the 
Court in the same case: "The doctrine of mental suffering or 
'mental anguish,' as y e  prefer to call it, as indicating a higher 
degree of suffering than arises from mere disappointment or 
annoyance, contemplates purely compensatory damages, and, 
as far as we are aware, has never been applied to cases like that 
at bar. This case would come under the rule of exemplary, 
punitive or vindictive damages, as they are variously de- 
nominated. Such damages, which look not only to the loss 
sustained by-the plaintiff, but still more to the conduct of the 
defendant, can be allowed only where there is shown, on the 
part of the defendant, malice, wantonness, opprwsion, brutality, 
insult, gross negligence, or certain cases of fraud. * * * 
We are not insensible to the pitiable condition of the plaintiff, 
thrown upon the highway without shelter and with but little 
to eat, but we must remember that her shelterless condition, 
which probably caused the greater part of her distress, was the 
result of a lawful eviction. Charity would have dictated a 
different course, but that great virtue is not enforcible in a 
court of law." 

Both before and since that opinion was rendered this Court 
has recognized the doctrine in cases merely of sickness. 

(496) While one may lead to the other there is a vast differ- 
ence between sickness and death, and there seems no 

reason why principles recognized in the former should not 
apply to kindred cases of equal strength and importance. While 
we h d  no direct decision of the question in  any of our cases, 
we think that their line of reasoning tends to recognize the 
legal existence of mental suffering apart from sickness and 
death. This is especially so in Young v. Telegraph Co., 107 
N. C., 370, 9 L. R. A., 669 22 Am. St., 883; Morton v. Tele- 
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graph  Co., 130 N. C., 299; B r i g h t  v. Telegraph Co., 132 N.  C., 
317; and B r y a n  v. Telegraph Co., 133 N.  C., 603. I n  Cashion 
V .  Telegraph Co., 123 N. C., 259, this Court quotes as follows 

\ from Shearman & Redfield on Negligence, sec. 605. "In case 
of delay or total failure of delivery of messages relating to 
matters not connected with business, such as personal or 
domestic matters, we do not think that the company in fault 
ought to escape with mere nominal damages on account of 
the want of strict commercial valne in such messages. Delay 
in the announcement of a death, an arrival, the straying or re- 
covery of a child, and the like, may often be productive of an 
injury to the feelings which cannot be easily estimated in 
money, but for which a jury should be a$ liberty to award fair 
damages." This same language is quoted with approval in 
Y o u n g  v. Telegraph Co., 107 N. C., on page 373. 

I n  neither Bright's nor Cashion's case was the plaintiff the 
sendee of the message, nor was she deprived of the satisfaction 
of attending the death or burial of the deceased. I n  both cases 
she sued on account of the absence 0f.a relative to whom she 
looked for consolation and assistance. The death of the de- 
ceased was the occasion rather than the cause of the anguish 
for which she recovered. I n  cases where great stress is laid 
upon the fact of sickness or death, it is with the view of fixing 
the defendant with notice of the importance of the message 
where it has received no special information, Iike those 
cases where near relationship is relied on simply to raise (497) 
the presumption of suffering. I n  L y n e  v. Telegraph 
go., 123 N.  C., 129, this Court says, on page 133: "The same 
contention (tha't the relation of the parties was not disclosed) 
was made in that case that the defendant makes in this, and 
the Court says, among other things, 'that the rule insisted on by 
appellant is too restricted to be safely applied to communica- 
tions sent by the electric telegraph. * * When such corn- 
munications relate to sickness and death, there accompanies 
them a common sense suggestion that they are of importance, 
and that the persons addressed have in  them a serious interest.' " 
I n  Cdshion v. Telegraph Co., 124 N.  C., 459 (second appeal), 
this Court says, on page 464: "The telegram in question stated 
that Mr. Cashion had been kiIled whiIe at work, and on its face 
suggested that i t  was of unusual importance to somebody. The 
defendant knew that sbmewhere there was a vacant chair, that 
some one the lonely death-watch was keeping. Who or where, 
it mattered not to the defendant, as i t  had no more right to 
wrong one person than another." 

Another significant fact is the growing tendency of judicial 
361 
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opinion to allow compensatory damages for mental suffering 
even when not connected with any physical suffering. This i s  
forcibly illustrated in the case of Osborn v. Leach, 135 N.  C., 
628, where this Court holds that in cases of libel, where the 
statute forbids punitive damages actual damages may be allowed 
for mental suffering alone. This Court says, on page 633: 
"This being an action upon libel per se the plaintiff has a right 
to recover compensatory damages. Newel1 on S. b L., 43, Hale, 
supra, page 99. Compensatory damages include all other 
damages than punitive, thus embracing not only special dam- 
ages as direct pecuniary loss, but injury to feelings, mental 
anguish and damages to character or reputation. 18 Am. & 

Eng. Eacy. (2  Ed.), 1083, et seq.; Hale, supra, 106 and 
(498) 99. Actual damages are synonymous with compensatory 

damages. Xewell, supra, 839; 1'8 Am. & Eng. Ency. 
(2 Ed.),  1081, et seq. Damages for mental suffering are 
actual or compensatory. They are not special nor punitive, 
and are given to indemnify the plaintiff for the injury suffered. 
1 Am. & Eng. Ency. (2 Ed.), 602. The law infers actuaI or 
compensatory damages for injury to the feelings and reputa- 
tion of the plaintiff from a libel calculated to humiliate him or 
injure his reputation or character." 

Of course, in cases merely of slander or libel ther.e could be 
no physical pain except as the reaction of mental suffering. 
The mere fact that shock to the feelings which goes directly to 
the mind without ever touching the body mag' produce such re- 
action upon the physical system as even to endanger life itself 
is per se the surest proof of the existence of actual suffering 
and the strongest argument for the allowance of compensatory 
damages. I f  such suffering actually results directly from the 
wrongful act of the defendant, it would seem to make but little 
difference what were the collateral circumstances. 

The case at bar was ably and elaborately argued, orally and 
by brief, on both sides; and in  the end we find ourselves com- 
pelled to decide the question upon the reason of the thing rather 
than any weight of decided authority. Of course we could not 
look for precendents where the doctrine of mental anguish is 

. not recognized; and even where i t  is, the facts of the respective 
cases generally fall short of direct application. With few ex- 
ceptions, as in our own State, the element of death or sickness 
appears directly or indirectly in  the cage; but, as with us, we 

find no decision containing any such limitation of the 
(499) doctrine. The cases most nearly in point are those of 

Telegraph Co. v Procter, 6 Tex. Civ. App. 300; and Tel .  
Co, v. Taylor ,  81 S .  W., 69. I n  the latter case, filed 3 April, 
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1904, and reaffirmed by the denial of a rehearing on 1 June, 
1904, it was held, quoting the head-note, that :  "Where a wife 
telegraphed to her husband to meet her, but, owing to the tele- 
graph company's negligence, the messagk was not delivered, and 
she arrived at the railroad station a t  night and went to a hotel 
where she failed to secure lodging owing to its crowded condition 
and from which, after a delay, she voluntarily went, escorted by 
a stranger who treated her with courtesy in  search for her hus- 
band, to a second hotel where she found him, she was not entitled 
to damages from the telegraph company for mental suffering ac- 
cruing from the time she reached the first,hotel until she found 
her husband." We do not very clearly understand the reasoning 
of this case, nor do we see the force of the apparently arbitrary 
distinction between the mental suffering incurred between the 
depot and the first hotel, and that between the first hotel and the 
second. The latter seems to have been based upon the belief of 
the appellate court that in fact there was no such suffering. The 
point pertinent to the case at  bar is that the plaintiff was al- 
lowed to recover compensatory damages for mental suffering dis- 
connected from any physical pain or attending circumstances of 
sickness or death. 

I n  Proctor's case the Court held, quoting head-note, that:  
"R eloped with plaintiff's daughter, aged fifteen years, going 
towards the county seat to procure license and be married. 
Plaintiff at  once telegraphed the County Clerk, stating the girl's 
age and forbidding the issuance of license, but through negligent 
delay in the delivery of the message it did not reach the clerk 
until after the license had been issued and the parties married: 

'Held, that plaintiff was entitled to recover of the telegraph 
company damages for the loss of his daughter's services up to 
the age of eighteen, and also for the mental distress involved." 
I n  that case the Court, on page 304, says: "We think, also, that 
he was entitled to recover for the mental distress involved. 
We can not distinguish this case, in principle, from (500) 
Telegraph Company v.  Xtuart, 66 Texas, 884 (re- 
lating to sickness and death). and that line of decisions. The u ,, 
solicitude of a parent for the welfare of an only daughter of 
tender years, committed to his care both by nature and law, 
is certainly not less substantial than the affection of one brother 
for another." 

Although not a telegraph case, we are much impressed with 
the reasoning of the Court in R. R. v. Iraiser, 82 Tex., 144, 
305, where a girl sixteen years of age, accompanied only by a 
girl companion, was ejected from the train a t  a small town 
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where she was a stranger and where she remained an hour before 
she was discovered by friends. The Court therein says: "It is 
contended that the Court erred in refusing a special charge 
asked by the defendant to the effect that plaintiff could not re- 
cover for mental suffering arising from any supposed or antic- 
ipated danger, because there was no aggra~ation attending her 
leaving the train nor in the action of the conductor, and, such 
being the case, she could only recover for inconvenience, loss 
of time, labor, and expense of reaching her destination. We 
do not think that this charge should hare been given. We do 
not think that the mental condition of the plaintiff can properly 
be considered as arising 'from a supposed or anticipated danger.' 
The circumstances of two inexperienced girls, unaccustomed to 
traveling, suddenly ejected from a train at  a small railrbad 
station, where they were entire strangers, and contrary to pro- 
visions made for their safety by their careful parents, were well 
calculated to arouse in their minds feelings of insecurity and 
danger that would not have been properly characterized by re- 
ferring to them in a charge as merely 'supposed or anticipated.' " 
This language singularly fits the case at bar. 

I n  the recent case of Gillespie v. R. R., 178 N. Y., 347, 
(501) decided 26 April, 1904, the Court of Appeals of New York 

in an able and learned opinion held that a passenger on a 
street car can recover from the company for injuries to her feel- 
ing caused by the insulting language of the conductor, and that 
such damages are compensatory and not exemplary. The 
opinion quotes with approval the following language from 
Thompson on ,Negligence, sec. 3288 : "Damages given on the 
footing of humiliation, mortification, mental suffering, etc., are, 
conlpensatory and not exemplary damages. They are given be- 
cause of the suffering to which the passenger has been wrong- 
fully subjected by the carrier. The quantum of this suffering 
may not, and generally does not, depend at all upon the mental 
condition of the carrier's servant, whether he acted honestly or 
dishonestly, with or without malice." Further on in the 
opinion the Court uses the following language : "Humiliation and 
indignity are elements of actual damages, and these may arise 
from a sense of injury and outraged rights in being ejected from 
a railroad train without regard to the manner in which the ejec- 
tion was effected, though only done through mistake." The 
Court also says: "The relation between a carrier and its pas- 
senger is more than a mere contract relation, as i t  may exist 
in the absence of any contract whatsoever. Any person right- 
fully on the cars of a railroad company is entitled to protec- 
tion by the carrier, and any breach of its duty in that respect 
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is in the nature of a tort, and recovery may be had in an ac- 
tion of tort as well as for a breach of the contract." 

We have quoted from this opinion because it unequivocally 
asserts the principle that a plaintiff can recover in tort com- 
pensatory damages for purely mental suffering, without any 
physical pain whatever, resulting from the breach of public 
duty by a common carrier. Telegraph and  ailr road companies 
are in their nature essentially similar as being quasi-public 
corporations organized for a public purpose and fixed 
with a public use. For the breach of a public duty they (502) 
are both liable in tort, and we see no reason why similar 
injuries arising from such breach of duty should not be gov- 
erned by similar principles. That it is well settled in railroad 
cases is abundantly shown by the authorities cited in the last 
named case; and we think that those authorities are applicable 
by analogy to the case a t  bar. For this reason we have not 
deemed it necessary to cite the decisions allowing compensatory 
damages for mental suffering, without any physical pain, in 
such cases as seduction, breach of promise, slander and libel, 
malicious arrest and prosecution, false imprisonment, criminal 
conversation, and kissing a female gainst her will.' 

The defendant apparently relies upon McBZ1e.i~ v. TeZe- 
graph Co., 70 Texas, 243, where the plaintiff sent a 
telegram to his father, who lived seventyfive miles from a 
railroad, to send the family carriage to take him home. The 
message was not delivered and the carriage was not sent; where- 
upon the plaintiff took up the idea that "some dreadful calamity 
had befallen his father." H thereupon took passage in a 
"jerkey" and on a buckboard, nd subsequently sued the tele- 
graph company for mental anguish as well as physical suffering. 
The Court held that neither the imaginary death of his father 
nor the bouncing of the buckboard was within the contempla- 
tion of the parties. The case has no application to the one a t  
bar, coming clearly within the rule laid down in Bowers v. Tele- 
graph Co., 135 N .  C., 504. 

We are struck with the phrase so often used, notably by Joyce . on Electric Law, ('Telegrams as to sickness, death, or the like." 
The meaning of the last threeewords is not defined; but there 
is an unwelc6me suggestion uljon which the mind refuses to 
dwell, of what might happen to a defenseless girl in  the de- 
serted streets of a city at  midnight that may well be 
likened to death itself. (503) 

I n  this connection we have endeavored to ascertain the 
latest decisions of the courts of the different States upon this 
subject. When we remember that this doctrine of mental 
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anguish in telegraph cases is of recent origin, having there- 
tofore been deemed contrary to the principles of the common 
law, and has made constant progress in opposition to the pre- 
conceived ideas of courts and jurists, i t  seems that it must 
possess much inherent strength and merit. This is especially 
evident from the actions of certain courts, some of them of the 
highest reputation, which, while denying the doctrine in tele- 
graph cases that damages for mental suffering may be recovered 
in  the absence of physicaI pain or injury, allow i t  in cases of , 
a kindred nature such, for instance, as insulting or humiliating 
a passenger. 

The following is the present status of the doctrine in the 
different States as fa r  as we have been able to ascertain. I ts  
history in  the State of Texas, where it was first specially an- 
nounced, may be briefly stated as follows: The first case in 
that court is the celebrated one of So Relle v. Telegraph Com- 
pany, 55 Texas, 308. There i t  was held that there could be a 
recovery in  such cases. The next cases were Levy v.  R. R., 59 
Texas, 542, and Levy v. Same, in same volume, on page 563. 
These cases were construed by the profession as in  some respects 
modifying the doctrine in the first case. The question again 
arose in  Telegraph Company v. Stuart, 66 Texas, 580, and the 
rule announced in So Relle's case was followed. That case was 
very thoroughly considered, and the decision then made has 
settled the law in that State upon the main question. I ts  re- 
ports show Borne fifty cases since in which the doctrine has been 
followed without question. 

I n  Tennessee the doctrine announced in W a h w o r t h  
v. Telegraph Company ickle, 695, and has been re- 

(504) affirmed in Telegraph y v .  Mellen, 96 Tenn., 72, 
and Telegraph Company v.  Gray, 108 Tenn., 39. 

I n  Alabama the doctrine was expressly recognized in TeZe- 
graph Company v.  Henderson, 89 Ala., 510; but seems to have 
been somewhat modified in the more recent case of Telegraph 
Company v. Crumpton, 138 Ala., 632, which appears to be the 
latest decision upon the subject. 

I n  Kentucky the leading case, in which such damages are al- . 
lowed, is Chapman v.  Telegraph Conzpuny, 90 Kp., 266. The 
doctrine is affirmed in the later 'cases of Telegraph Company v.  
V a n  Cleave, 107 Ky., 464, and Telegraph Company v. Fisher, 
Ib., 513. 

I n  Iowa damages for mental anguish unaccompanied by 
physical pain are allowed. The leading case is Mentzer v. Tele- 
graph Company, 93 Iowa, 752, a carefully considered case which 
has been widely cited. This case stood as the only expression 
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of that court upon the subject until the recent case of Cowan 
v. Telegraph Company ,  122 Iowa, 379. 

I n  Louisiana such damages are allowed. The leading and 
most recent case is Graham v. Telegraph Company ,  109 La., 
1069. 

I n  Nevada the doctrine has been recently adopted i n  the case 
of Barnes v. Telegraph Company ,  27 Nev., 488, in  an able 
and learned opinion by Fitzgerald, J. 

I n  South Carolina they are also allowed. At  first the doc- 
- trine was denied in Lewis  v. Telegraph Company ,  57 S. C., 325. 

This case was followed by an act of the Legislature (23 Stat., 
748; Code (1902), Vol. I, see. 2223)) permitting damages in 
such cases. This statute was held to be constitutional in S i m -  
m o n s  v .  Telegraph Company ,  63 S. C., 429, which has subse- 
quently been uniformly followed. 

I n  Washington there does not appear to be any decision upon 
a telegraph case, but the principle is fully recognized in Davis  
V .  R. R., 35 Wash., 203, in which telegraph cases are 
cited with approval. (505). 

The doctrine is denied in the following States, as is 
shown by the most recent eases: 

Florida: Telegraph'  Company  v .  Saunders, 32 Fla., 434, ap- 
parently the only case upon the subject in that State. 

Georgia : C h a p m a n  v.  Telegraph Company ,  88 Ga., 763; GicL 
dens v .  Telegraph Compapy ,  111 Ga., 824. 

Illinois: Telegraph Company  v. Halton,  71 Ill. App., 63. The 
question does not appear to have come before the Supreme 
Court of the State. 

Indiana: Telegraph Company  v. Bergusom, 157 Ind., 64. 
Kansas: W e s t  v. Telegraph Company ,  39 Kansas, 93, appears 

to be the latest telegraph case in that State involving the ques- 
tion; but that case has been reaffirmed in Rai lway  C o m p a n y  
v .  Dalton, 65 Kansas, 161. 

Minnesota: Francis  v. Telegraph Company ,  58 Minn., 252, 
which is the only case in that State. 

Mississippi: Rogers  v. Telegraph Company ,  68 Miss., 748. 
This case has apparently been doubted in one or two subsequent 
cases, which, however, are not directly in point. 

Ohio: M o r t o n  v. Telegraph Company ,  53 Ohio St., 431, seems 
to be the only case in  that State involving the question. . 

West Virginia: Davis v. Telegraph Company ,  46 W .  Va., 48. 
Wisconsin: Sumnzerfield v. Telegraph Company ,  87 Wis., 1. 
Virginia: Connelly v. Telegraph Company ,  100 Va., 51. I n  

this State a statute was passed upon the subject, which ap- 
parently failed of its purpose. 
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I n  the following States there have been no decisions in tele- 
graph cases uponthe  question so far  as me have been able to 
ascertain : Arizona, California, Colorado, Connecticut, Dela- 

ware, Idaho, Maine, Maryland, Massachusetts, Michigan, 
(506) Montana, Xebraska, S e w  Hampshire, New Jersey, New 

York, North Dakota, Oregon, Pennsylvania, Rhode 
Island, South Dakota, Utah, Vermont, Wyoming. 

As the primary doctrine of mental anguish in telegraph cases 
has been too long and firmly settled by this Court to be now 
called in question, if decided cases stand for aught; and we feel 
impe1Ied by both, reason and authority to apply these principles 
to the case at bar, the judgment of the Court below is reversed 
and the demurrer overruled. 

Reversed. 

CONNOR, J., concurs in result. 

Cited: Dayvis v. TeZ. Co., 139 N. C., 83; Harrison v. Tel. Co., 
143 N. C., 151 ; Helms v. Tel.  Go., lb., 392 ; Woods v. Tel. Co., 
148 N. C., 7 ;  Cordell v. Tel. Co., 149 N.  C., 408; Shaw v. Tel. 
Co., 151 N. C., 642. 

GREEN v. TELEGRAPH CO. 

(Filed 15 November, 1904.) 

TELEGRAPHS-Damages--Me~tal Anguish. 
The sender of a telegram is entitled to damages for mental 

anguish occasioned by the negligent failure of the telegraph com- 
pany to deliver the same, though the suffering would not have 
occurred had the company not informed him of the nondelivery. 

ACTION by I. E. Green against the Western Union Telegraph 
Company, heard by Judge Frederick iVoore, at June Term, 
1904, of HALIFAX. From a judgment for the defendant ,the 
plaintiff appealed. 

.Day '& Bell, Murray Allen and W .  E.  Daniel, for the plaintiff. 
F. H. Busbee & Son and R. C. Strong, for the defendant. 

DOUGLAS, J. This case is the correlative of that of 
(507) Willie H. Green against the same defendant, which we 

have fully discussed and decided. That discussion set- 
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tling the underlying principles in this case i t  is unnecessary to 
repeat. The transaction was the same, and the negligent failure 
of the defendant to deliver the telegram was as much a breach 
of public duty towards the father as i t  was towards the daughter. 
The injury being the same, i t  would follow that the right of 
recovery would be equal, provided the mental suffering com- 
plained of was the direct and natural result of the defendant's 
wrong. The disturbing element in the case at bar, which we 
frankly confess gave us some trouble in the beginning, is the 
fact that the plaintiff would apparently have suffered no mental 
anxiety had he not been informed by the defendant on the fol- 
lowing day that the message had not been delivered. The de- 
fendant claims that i t  was its duty under the repeated decisions 
of this Court to inform the plaintiff of the non-delivery of the 
message, and that i t  should not be held'liable for damages re- 
sulting from the performance of a legal duty. At first blush 
this seems a plausible defense; but it will not stand the test 
of investigation when applied to the facts of this case. The 
rule as laid down in Hendr icks  v. Te legraph  Co., 126 N.  C., 
304, 78 Am. St., 658, is as follows: "We think that i t  is the 
duty of the company in all cases where it is practicable to do 
so to promptJy inform the sender of a message that. it cannot 
be delivered. While its failure to do so may not be negligence 
per se, i t  is clearly evidence of negligence. I n  many instances, 
by such a course, the damage could be greatly lessened, if not 
entirely avoided. A better address might be given, mutual 

I friends might be communicated with, or even a letter might 
reach the addressee. I n  any event, the sender might be relieved 
from the great anxiety, and would know what to expect." Here 
the spirit as well as the letter of the rule is clearly set forth. 
The company must prompt ly  notify the sender of the 
non-delivery of the message in order that he may take (508) 
such steps as may be within his power to avoid or miti- 
gate the effects of the company's negligence. The contention of 
the defendant comes neither within the letter nor spirit of the 
rule. The message was sent shortly after twelve o'clock midday 
on the 23d, and the sender was not notified of its non-delivery 
until the next morning. The company aould have found out 
within two hours whether the message could be delivered, if in- 
deed i t  ever made any effort to deliver it, and could have noti- 
fied the sender of its non-delivery by two or three o'clock in the 
afternon. H e  could then have sent other telegram to the same 
party, or to different parties, or even to his daughter on the 
train. But when the defendant not only failed to promptly de- 
liver the telegram, but further negligently failed to notify the 
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sender until the following morning, seven or eight hours after 
the arrival of the train in Columbia, i t  deprived the plaintiff of 
any opportunity of making any further provision for the safety 
and comfort of his daughter. This purely colorable compliance 
with the rule was of no benefit to the plaintiff, and should afford 
no protection to the defendant. 

We do not mean to say that even if the defendant had corn- 
plied with the rule in good faich, by promptly notifying the 
sender of the non-deliuery of the message, it would have been 
relieved from all liability. Here the cause of action was the 
negligent failure of the company to deliver the message, which 
fixed its liability. Any further action on its part would 
merely go in mitigation of damages. If in fact the subsequent 
act of the defendant prevents the occurrence of any substantial 
damage, it might diminish the plaintiff's legal claim to nominal 
damages; but the effect is the reverse in the case at bar. In  
any event he would be entitled to nominal damages. The de- 

fendant earnestly contends that the plaintiff ought not to 
(509) recover as his suffering was purely imaginary, and 

relies on MeAllen v.  Telegraph Co., 70 Tex., 243. We 
fail to see the pertinency of the citation. As the case before us 
stands on demurrer, we have no hesitation in saying, for the 
purposes of its present decision, that the mental suffering of the 
plaintiff was the direct result of the negligence of the defendant. 
To what degree he suffered, and whether a man of reasonable 
firmness should have suffered at all under such circumstances, 
are questions for the jury. Of course upon the trial of the case, 
the evidence may not sustain the plaintiff's contention; but tak- 
ing the allegation of the complaint as admitted by the demurrer, 
we must hold that they present facts sufficient to constitute a 
cause of action. The demurrer should have been overruled in 
the Court below, and its judgment is therefore 

Reversed. 

CONNOR, J. ,  concurring. I concur'in the result but do not 
concur in  the reasons assigned by the majority of the Court. 
The plaintiff had a cause of action against the defendant com- 
pany for negligently failing to send and deliver the message. 
I f  the facts are found upon the trial as alleged, he is entitled to 
punitive damages. The complaint sets out a case of gross and 
inexcusable negligence. I prefer not to discuss or express any 
opinion in  the present condition of the case upon the other ques- 
tions decided by the Court. I do not think that the tender of 
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the amount paid for the telegram defeated the cause of action. 
The plaintiff was entitled to go to the jury on the question of 
damages. 

Cited: Carter v. Tel. Co., 141 N. C., 378 

HEDRICK v. RAILROAD. 

(Filed 22 Kovember, 1904.) . 
1. EVIDENCE-Pleadirzgs. 

I n  an  action against a railroad company for the death of an  
employee, a par t  of the answer, admitting the killing of the intes- 
tate, is competent, without the introduction of the remainder of 
the paragraph which denies the negligence of the defendant. 

2. RAILROADS-Negligeme-Bridges. 
Where an  employee of a railroad company is killed by an  over- 

head bridge, in the discharge of his duty, the company is guilty of 
negligence unless i t  had warning ropes so placed as to be a SUB- 
cient warning to an  ordinarily careful and prudent man in the 
same position of the deceased. 

Under the statute of Virginia, the knovledge of an  employee of 
an  overhead bridge does not defeat a recovery for his death caused 
thereby, though i t  is  his duty to  exercise reasonable care. 

ACTION by C. F. Hedrick against the Southern Railroad 
Company, heard by Judge 0. H. Allen and a jury, at February 
Term, 1904, of D A ~ I D ~ O N .  From a judgment for the plaintiff 
the defendant appealed. 

Emery E. Raper, for the plaintiff. 
Glenn, Manly & Hendren, Walser & Walser and F. H.  BUS- 

bee, for the defendant. 

NONTQOMEEY, J. The plaintiff brought this action to re- 
cover damages for the killing of his intestate through the negli- 
gence of the defendant. I n  the complaint it is alleged that 
the intestate, a brakeman on a freight train of the de- 
fendant, while on a run between Spencer in North Caro- (511) 
lina and Monroe in Virginia, was required to be upon 
the top of the freight cars, and while engaged in his work, a t  a 
point about two miles south of the city of Danville, Virginia, 

371. 
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was struck on the head and face by the timbers of a bridge 
which the defendant negligently maintained across a cut on the 
roadbed and was so badly injured and hurt that he died a 
week thereafter. I t  was further alleged that the bridge was 
negligently constructed and maintained, because it was at such 
a low elevation as to render it dangerous and unsafe for its 
brakemen to discharge their duties a t  the point where the bridge 
crossed the track; that the night on which the intestate was in- 
jured was a very dark and rainy one and that the defendant had 
negligently failed to take proper precaution to warn their 
brakemen of approaching danger, when nearing the bridge, by 
placing lights or other sufficient precautions at the approach to 
the bridge. There was a further allegation, in the complaint 
that, by the laws and statutes of the State of Virginia, it is 
provided that in case of the death of a person caused by the 
wrongful act, neglect or default of another, the administrator 
of such person shall have a right of action therefor against the 
person or corporation whose wrongful act, neglect or default 
caused such death. And it was further alleged that by act of 
the General Assembly of Virginia knowledge of any employee 
injured by defective ways, appliances and construction of such 
corporation shall not of itself be a bar to the recovery of dam- 
ages for the injury and death caused thereby, and that the per- 
sonal representative of such employee shall have a right of ac- 
tion therefor. The defendant in its answer denied that i t  had 
been negligent, and set up as a further defense the plea of con- 
tributory negligence on the part of the intestate. 

There was evidence on the trial tending to show that the in- 
testate was killed by being struck by the timbers of the bridge 

and that the bridge was not high enough so a man stand- 
(512) ing on a box car could be carried under i t  in safety; that 

if a h a n  was standing on an ordinary box car the bridge 
would strike him on the breast; or if on the highest car, on the 
stomach; or on the lowest car, on the head. I t  was further in 
evidence that there were warning 'ropes suspended above the 
track on each approach to the bridge and twenty-five or thirty 
yards off, called "tell-tales." Those ropes were intended to no- 
tify brakemen to stoop, and they were suspended at such a dis- 
tance as to strike the heads of the brakemen as they passed. 
One witness, who had been in the employment of the defendant, 
said that those warning ropes could not be trusted as they some- 
times got tangled and "kicked up." The plaintiff in the course 
of the trial offered in evidence a part of paragraph 1 of the 
answer, viz., "that while the plaintiff was acting as flagman of 
defendant company he was killed, and defendant is informed 
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and believe by reason of his head coming in contact with an 
overhead bridge at some point south of the city of D a n d l e ,  
Virginia." The defendant objected because the part introduced 
was only a part of a sentence and the entire sentence was not 
offered. The remainder of the sentence, after a comma, was 
"but defendant alleges that the bridge was properly constructed 
across the track, and that before reaching said bridge on either 
side, for the purpose of warning the employees of it, on the 
trains approaching the bridge, there is constructed what is 
known as 'tell-tales' or ropes properly adjusted." * * * 

The evidence was received as it was offered, and we think 
properly. I t  is true that the part of the paragraph offered in 
evidence was only the half of the paragraph and a half of the 
sentence, but it was a complete admission that the intestate had 
been killed and that his death was caused by contact with the 
bridge. That part of the sentence not offered in evidence did 
not in the least retract that admission. I t  only had ref- 
erence to whether he was killed through the negligence (513) 
of the defendant. I t  was not averred in  the latter part 
of the sentence that the intestate was not killed by being stricken 
on the head by the t i m h r s  of the bridge, but it contained a 
matter of defense on the part of the defendant against its alleged 
negligence. Lewis v. R. R., 132 N. C., 382, is in  point. 

The same point of evidence was raised in Stewart v. R. R., 
ante, 385. I n  that case the plaintiff offered in  evidence a part 
of the first paragraph of the defendant's answer, viz. : "That the 
plaintiff's intestate was struck by the engine pulling train 34 
at  the time alleged; that no one saw him struck or ever heard 
him say anything about how he was struck, but the defendant 
alleges that the said deceased, J. R. Reaves, was upon the track, 
and that the engineer of train 34 did not see him until he saw 
him fall." That part of the sentence was objected to by the de- 
fendant because the whole paragraph was not offered. The 
omitted part of the paragraph was separated from the other by 
a colon, and was in these words: "That the engineer and fire- . 
men were keeping a lookout and in no way upon said occasion 
was the defendant negligent in its conduct against the said de- 
ceased.~) * ': * The objection was sustained in the lower 
Court and the evidence offered excluded, but this Court held 
that that was error, and said: "It was competent to show the 
killing of the intestate by the defendant and also to show its 
negligence. I t  was an admission complete in  itself, and that 
plaintiff was not compelled to put in matter of explanation or 
exculpation on the part of the defendant. The defendant would 
have that pririlege itself. 1 Greenleaf Ev. (16 Ed.), see. 201." 

373 
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I n  that case the sentence was connected by a colon; in this, by 
a comma. Marks of punctuation are useful in the construction 
of sentences and to give each part its force and meaning; but 

in the pleadings in a law suit the difference between a 
(514) colon and a comma will make no difference where the 

parts of a sentence show that there is a matter in one 
clause full and complete in itself, establishing an affirmative 
fact, and which is not denied in the other clause, but only its 
consequences attempted to be explained or avoided. But if the 
evidence offered had not been competent, i t  would have been in 
real fact harmless in this case, for there was an abundance of 
evidence going to show that the intestate was killed by a blow 
on the head through contact with the bridge timbers; and his 
Honor told the jury, when he reviewed the evidence and also in 
his instruction to them, that they should not consider i t  as evi- 
dence of negligence on the part of the defendant, but only as 
evidence that the intestate was killed by the bridge. 

The exception was made by the defendant to that part  of his 
Honor's charge to the jury, in  substance, that if the defendant 
allowed an overhead bridge to remain across its track so low 
that the intestate, while standing on top of a car in the place 
of his duty, was stricken by the timbers of the bridge and 
killed, the first issue (on the defendant's negligence) should be 
answered "Yes," unless i t  should be found that the defendant 
had warning ropes before the approach to the bridge "so ar- 
ranged and a t  a sufficient distance as to be sufficient protection 
to warn an ordinarily careful and prudent man in the position 
of the deceased unde'r the same conditions and circumstances, 
and if the jury find that the defendant had such 'tell-tales' or 
warning ropes, they should answer on the first issue 'No.' " 

The defendant contends that the latter branch of the in- 
struction was not pertinent to the facts, and that the first clause 
was erroneous. The argument was that the only evidence of- 
fered was that the "tell-tales" or ropes were twenty-five or thirty 

yards on either side of the bridge and were for the pur- 
(515) pose of notifying brakemen of the approach to the bridge, 

and that the law presumed that the "tell-tales" were ar- 
ranged as such warnings are usually arranged, and that there 
was no evidence that they were not so arranged and not kt a 
safe and proper distance. I t  does not need any citation of au- 
thority for the position that under the law the master is com- 
pelled to provide a reasonably safe place in  which his em- 
ployee is to do his work, and that the failure to perform this 
duty is negligence. I n  this case the defendant permitted its 
bridge to be over its railroad not of sufficient height above the 
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track so that a brakeman standing on top of its cars could pass 
thereunder in safety. The night on which he was hurt was 
dark and rainy. Surely this was evidence of negligence, unless 
the nature of the surroundings made it impossible for the de- 
fendant coinpany to have erected a higher bridge, and in that 
event such warnings and signals as might operate to prevent in- 
jury should have been adopted and put in use. 1 Am. & Eng. 
Ency. (2  Ed.), 936; Bailey's Master's Liability for Injury to 
Servant, p. 41. I f  it were the fact-which was not proved- 
that the defendant company could not have built a higher 
bridge, did they adopt such warnings and signals as would oper- 
ate to prevent injury to its brakemen? If they intended the 
"tell-tale" ropes for that purpose, who are the better judges of 
the sufficiency and the reasonableness of those precautions than 
the jury? Was it not for them, upon the evidence, to say 
whether dangling ropes twenty-five or thirty yards from the ap- 
proach to the bridge were of proper distance to give warning? 
Was it not for them to say whether they were sufficient notice 
to brakemen, considering the evidence of one of the witnesses 
who said that they sometimes got tangled and would "kick up?" 
Was it not for them to say whether or not "tell tale" ropes were 
long enough to strike a brakeman if he should be in a stooping 
position at his work? We see no error in that instruc- 
tion. 

The plaintiff requested the Court to instruct the jury 
(516) 

that if they found from the evidence that the defendant allowed 
a low bridge to remain across its track so that a brakeman on 
top of the cars could not while standing thereon pass under the 
bridge in safety, mere knowledge of the existence of the bridge 
so constructed, if the intestate had such knowledge, would not 
make him guilty of contributory negligence, and the jury should 
answer the second issue (as to contributory negligence) "No." 
The Court gave that instruction, except that part of it in these 
words, ('that they should answer the second issue 'No,'" and 
added that "it was the duty of the plaintiff's intestate to exer- 
cise ordinary care with reference to the danger, the surround- 
ings, the situation, and in considering whether he contributed 
to his injury the jury can consider the fact that he had been 
running on this road for three or four months, and as to whether 
he knew the situation and condition of the bridge, its structure 
and height. I t  was his duty ,to exercise reasonable care with 
reference to the situation, the more danger the more careful he  
should be." 

% We see no error in the instruction as giren. The statute o 
this subject of the State of Virginia, set out in the complain& 



I N  THE SUPREME COURT. [I36 

contains this provision: "Knowledge of any employee of the 
defective or unsafe character or condition of any machinery, 
ways, appliances or structures of such corporation, shall not of 
itself be a bar to recovery for any injury or death caused there- 
by." So that prayer was framed in accordance with the law 
of the State of Virginia, where the intestate was killed, and the 
addition to the instruction asked by the plaintiff was almost in 
the language of the defendant's third prayer for instruction, 
and we think, in all and its every part, that it fairly and prop- , 

erly presented that phase of the case to the jury. His Honor 
gave the defendant's third prayer for instructions to the 

(517) jury and declined the other three. 
We need not discuss them because they are embraced 

in our consideration of the plaintiff's prayers, 
The exceptions of the defendant to the evidence are without 

merit. 
Affirmed. 

. Cited: Snziyer 2'. R. R., 145 N. C., 30; Rushing c. R. R., 149 
N. C., 160. 

-- - 

DANIEL v. RAILROAD. 

(Filed 22 November, 1904.) 

1. MALICIOUS PROSECUTIOK-False Imprisonment-Principal and 
Agent-Railroads. 

The cashier in the local office of a railroad is without authority 
t o  cause the arrest of a person whom he suspects of haying stolen 
money from the office and the railroad company is not liable there- 
for, there being no proof of i ts  previous authority or subsequent 
ratification. 

2. PRINCIPAL AKD AGENT-E.r;idk?nce-Declarations. 
The authority of an agent to  bind his principal cannot be shown 

by the acts or declarations of the agent. 

ACTION by S. M. Daniel against the Atlantic Coast Line 
Railroad Company, heard by Judge M. H. Justice, at March 
Term, 1904, of PITT. 

This is an action for malicious prosecution and false arrest 
and imprisonment. The plaintiff was accused and prosecuted 
by the agent of the defendant at Greenville of stealing money 
from its office at that place of which the agent had charge. The 
testiniony necessary to be stated was in substance as  follow^. 
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The plaintiff is a young man thirty years of age, a native of 
P i t t  County and now a resident of Goldsboro. On the day of 
his arrest, but prior thereto, he went to the depot of the defend- 
ant  company in  Greenville to take the train for Golds- 
boro via Kinston, and finding the passenger depot closed (518) 
he went to the freight depot, inquired about his train and 
was invited into the office by Atkinson, the agent of defendant. 
Plaintiff went behind the rail and sat by the stove. Three or 
four people came in and then went out. Atkinson was counting 
money and putting it in a package. H e  got another man to 
count it and he put it in an envelope and then put it in  a 
drawer. locked the drawer and went to supper. Plaintiff went 
out behind him in about three minutes, feiving several white a 

people and one colored man in the office. Defendant's train 
was late, and when it came the plaintiff boarded it and went to 
Kinston, where he missed connection with the Atlantic and 
North Carolina train and was forced to spend the night at Kins- 
ton. During the night a call came from the depot at Greenville 
for the depot at  Kinston by phone-agent at Greenville calling 
agent at Kinston; connection was made and immediately after 
this the agent of defendant at Kinston went to the hotel, called 
for a policeman and told him he had orders to arrest Daniel, 
and then with the policeman the agenl; went to his room at the 
hotel, demanded admission, and on being admitted to the room 
the agent of defendant company directed his search and also 
his arrest until the agent at Greenville could be communicated 
with, the agent at Kinston stating that thesarrest  was for 
larceny of money from the company in Greenville. No war- 
rant was sworn out for the arrest, and all was done by agents 
of defendant company and the policeman a t  their instance. 
The agent at Greenville came down town, saw the chief of po- 
lice at Greenville and asked him to go to the phone office with 
him; they went to the phone office and the agelzt (Atkinson) 
called for the policenzan in Kinston, and a t  his request the 
Greenville policeman did the talking. Atkinson' was notified 
that no warrant being at that time sworn out for plaintiff's ar- 
rest the policeman declined to order his arrest, but after- 
wards the chief of police of Greenville, at Atkinson's re- (519) 
quest, called up .the policeman at Kinston over the phone 
and requested him to arrest plaintiff, which he did, being as- 
sisted by the defendant's agent at Kinston, as above stated. The 
arrest was made in plaintiff's room in the hotel late at night 
after he had retired, and he was subjected to the most thorough 
search and also his room, Meacham, the defendant's agent at 
Kinston, and several policemen being present and taklng part 
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in the search. Plaintiff was taken through the hotel office aud 
down the public street to the guard house where he was de- 
tained a half or three-quarters of an hour. No evidence of 
plaintiff's guilt being discorered he was released, after a police- 
man had comnlunicated with the agent at Greenville and had 
been told to let him go. On Sunday morning following the ar- 
rest and search, the agent at  Greenville applied to the mayor of 
Greenville, who was local counsel for defendant company, for 
a warrant for the plaintiff, charging him with the larceny of 
defendant company's money from the possession of the agent; 
the warrant was issued and plaintiff arrested under it on his 
return to Greenville next day; this was done after he had once 
been arrested and searched by direction of agent at Qreenville, 
and at  his diqection released. On application, the case was re- 
moved for trial to another justice. At the trial delay was 
caused by the failure of the agent to appear. He was after- 
wards seen conling out of the office of the local attorney of de- 
fendant company and soon appeared at the trial. After hearing 
all the evidence the justice dismissed the warrant, finding no 
probable cause. dtkinson, at whose instance and request plain- 
tiff was arrested at  Kinston and afterwards in Greenville, was 
cashier in the defendant's office in the latter place. His duties 
were to collect money for freight, give receipts therefor, sell 

tickets to passengers, take care of the money received by 
( 5 2 0 )  him and forward the same to the treasurer of the defend- 

ant company a t  Wilmington. Plaintiff testified that he 
did not take the money or voucher. Money to the amount of 
$132.45 and a railroad voucher for $37.50 were stolen from the 
cash drawer in the railroad office the night the plaintiff was 
there. 

At the close of the testinlony for the plaintiff, the defendant 
moved to dismiss the action under the statute. The motion 
was granted and judgment rendered accordingly. Plaintiff ex- 
cepted and appealed. 

Fleming & Moore, for the plaintiff. 
Skinner CE S;C'hedbee and Pou & Fuller, for the defendant. 

WALKER, J., after stating the facts. The foregoing statement 
of the testimony is sufficient to present the point upon which the 
case turns, namqly, the authority of the agent of the defendant 
to cause the arrest to be made. We are not concerned so much 
with the manner in which the arrest of the plaintiff was made 
as we are with the question whether the defendant, who was 
the principal of Atkinson and Xeacham, is to be charged with 
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liability for their tortious acts. That their conduct towards the 
plaintiff was inexcusable, if not criminal, and justly provokes 
the resentment of every good and law-abiding citizen against 
them, may be freely admitted. The circumstances under which 
they pursued this man, without the warrant of the law, even to 
his bed chamber and at the silent hour of midnight arousing him 
from his peaceful slumbers, invading the sanctity and privacy 
of his room, which the law surrounded with its protection as 
much so as if i t  had been his home or his castle-subjecting him 
to such indignities as no self respecting man could submit to, 
even under compulsion, without feeling that he had been hu- 
miliated if not degraded by them; marching him through 
the office of the hotel and down a public street where any (521) 
and all might .see the infamy and disgrace which they 
had fastened upon him-all these things and .more they did 
which made their offense against him, if the evidence be true, a 
very serious one, and to hini they and all who participated in 
causing his arrest are responsible before the law, and they must 
reckon with him if he sees fit to call them to aqcount. But we 
must not allow any feeling of indignation at the grievous wrong 
inflicted upon the plaintiff (which can not be too severely con- 
demned, if, as we must assume, he is an innocent man) to 
withdraw our attention from those principles of that same law 
by which the defendant's rights are guarded. The excesses of 
Atkinson and Meacharn do not establish the defendant's lia- 
bility. That can be shown only by proof that the defendant au- 
thorized the acts to be done or that, after they were done, i t  
ratified them. An agent's authority to bind his principal can 
not be shown by the agent's acts or declarations. Francis v. 
Edwards, 77 N. C., 271; Gilbert v. James ,  86 N .  C., 244; Tay- 
lor v. H u n t ,  118 N. C., 168; Willis v. R. R., 120 N. C., 508. 
The authority must first be shown before the acts done or 
declarations made in pursuance of the authority can bind the 
principal or impose any liability whatever upon him. It is 
not pretended in this case that there u7as any express authority 
or that there was any ratification of the acts of the alleged 
agents. The plaintiff's sole contention is that what Atkinson 
did a t  Creenville and Meachani at Kinston was within the line 
of their duty and the scope of their employment, and therefore 
they had implied authority from the defendant to do what they . 
did, upon the theory, we suppose, that every authority carries 
with it, or includes in it, as an incid&nt, all the powers which. 
are necessary, proper or usual as means to effectuate the pur- 
poses for which it was conferred, and that, consequently, when 
an agency is created for a specified purpose or in order 
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(522)  to transact particular business, the agent's authority, by 
implication, embraces the appropriate means and power 

to accomplish the desired end. He  has not only the authority 
which is expressly given but such as is necessarily implied from 
the nature of the employment. Story on Agency ( 9  Ed.),  see. 
97. This is the general rule and the doctrine of respondeat su- 
perior is a familiar one. But in our opinion i t  has no applica- 
tion to the facts of this case. I f  we should hold that it is so 
broad in  its scope as to include a case like this one, it would 
lead to most dangerous consequences. For us to say that an 
agent can by his acts subject his principal to liability in dam- 
ages to any one injured by his said acts done when he was not 
about his master's business and had no express or implied au- 
thority to do them, but was merely seeking ta avenge a sup- 
posed wrong already committed or to vindicate public justice, 
would be carrying the doctrine of respondeat mper ior  far  be- 
yond its acknowledged limits. A servant entrusted with his 
master's goods may do what is necessary to preserve and pro- 
tect them, because his authority to do so is clearly implied by 
the nature of the service, but when the property has been taken 
from his custody or stolen and the crime has already been com- 
mitted, i t  cannot be said that a criminal prosecution is neces- 
sary for its preservation or protection. This may lead to the 
punishment of the thief or the trespasser, but i t  certainly will 
not restore the property or tend in any degree to preserve or 
protect it. I t  is an act clearly without the scope of the agency 
and can not possibly be brought within the limits of the implied 
authority of the agent. I t  would seem that so plain a proposi- 
tion should need neither argument nor authority to support it, 
but we are abundantly supplied with both in the cases upon the 
subject. I t  is not intended to assert that a principal can not be 

held responsible for the willful or malicious acts of the 
(523)  agent when done within the scope of his authority, but 

that he is not liable for such acts, unless pre- 
viously expressly authorized or subsequently ratified, when 
they are done outside of the course of the agent's employment I 

and beyond the scope of his authority, as when the agent steps 
aside from the duties assigned to him by the principal to gratify 
some personal animosity or to give vent to some private feeling 
of his own (McManus  21. Cricket t ,  1 East., 106) and, as is 
forcibly stated by Lord Kenyon in the case cited, quoting in 
part from Lord Halt: "No master is chargeable with the acts 
of his servant but when he acts in the execution of the authority 
given him. Now when a servant quits sight of the object for 
which he is employed, and without having in view his mastchr's 
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orders pursues that which his own malice suggests, he no longer 
acts in  pursuance of the authority given him and his master 
will not be answerable for his acts." 

A very able and learned discussion of the question in this 
case will be found in Allen v. R. R., L. R. 6 Q. B., 65, by Blaclc- 
bum, J., one of the most eminent of the English Judges of his 
time. The case was apparently well argued on both sides. The 
Judges delivered separate opinions. We quote so much of the 
leading opinion by Justici. Blackburn as will show the full re- 
sult of the decision: "There is a marked distinction between 
an act done for the purpose of protecting the property by pre- 
venting a felony or of recovering it back and an act done for the 
purpose of punishing the offender for that which has already 
been done. There is no implied authority in a person having 
the custody of property to take such steps as.he thinks fit to 
punish a person who he supposes has done something with ref- 
erence to the property which he has not done. The act of pun- 
ishing the offender is not anything done with reference to the 
property; it is done merely for the purpose of vindicating jus- 
tice. And in this respect there is no difference between a rail- 
way company-which is a corporation-and a private 
individual; if the law were that the defendants are re- (624) 
sponsible for the act of their booking clerk in giving the 
plaintiff into custody on an unfounded charge, every shopkeeper 
in London would be answerable for any act done by a shopman 
left in his shop who chose to accuse a person of having at- 

I tempted to plunder the shop, every merchant would be respon- 
sible for a similar act of his clerk, and every gentleman for the 
act of his butler or coachman." Allen v. R. R., was cited with 
approval and reviewed at some length in Carter v. Machime Co., 
51 Md., 290, 34 Am. Rep., 311 (opinion by Alvey C. J.), and . 
the doctrine thus summed u p :  "From these authorities it is 
quite clear that in a case like the present, where the corpora- 
tion is sought to be held liable for the wrongful and malicious 
act of its agent or servant in putting the criminal law in oper- 
ation against a party upon a charge of having fraudulently em- 
bezzled the money and goods of the company, in order to SUB- 

tain the right to recover i t  should be made tarappear that the 
agent was expressly authorized to act as he did by the corpora- 
tion. The doing of such an act could not, in the nature of 
things, be in the exercise of the ordinary duties of the agent or 
servant entrusted with the custody of the company's money o r  
goods; and before the corporation can be made liable for such 
an act i t  must be shown either that there was express precedent 
authority for doing the act, or that the act has been ratified 



I N  T H E  SUPREME COURT. [I36 

and adopted by the corporation." That case was cited and fol- 
lowed in several othep. decisions in  the same Court to the like 
effect. Improvement Co. v.  Steinmer, 72 Md., 316, 8 L. R. A., 
846; R. R. v.  Brewer, 78 Md., 406, 27 L. R. A., 63; Kirk v.  Gar- 
rett, 84 Md., 385; R. R. v. Greene, 86 Md., 161. The following 
cases presented the same question precisely as we now have 
under consideration and were decided in the same way as those 

already cited. Stevens v.  R. R., 10 Exc., 351; Pressley 
(525) v.  R. R., 15 Fed., 199; Mali ti. Lord, 39 N. Y., 381, 100 

Am. Dec., 448; X. E .  T. Co. v .  Green, 25 Ill. App., 106; 
Croasdale v. Bon Boyneburgh, 206 Pa., 15 ; Hershey v.  O'Neill, 
36 Fed., 168. I n  Dally v.  Young, 3 111. App., 38, the plaintiffs 
in  error were sued for malicious prosecution by Young, in that 
Dally, a subagent of Lathrop who was agent for the Remington 
Machine Company, had, at the instigation of Lathrop and the 
company, prosecuted him criminally for embezzlement of the 
funds of the company, of which charge he was acquitted. There 
was no evidence that the prosecution had, previous to its insti- 
tution, been expressly authorized or afterwards adopted or rati-, 
fied by Lathrop or the company. The Court thus referred to 
the principle governing the case: "It is true, Lathrop was the 
general agent of the company at Chicago and that Dally was a 
subagent at  Bloomington, and subject to his jurisdiction in all 
matters pertaining to the business of the company, but this cir- 
cumstance of itself would not make him liable for a criminal 
prosecution commenced by Dally without his knowledge or con- 
sent. Where an agent institutes a malicious prosecution of his 
own head, and without the instigation or direction of his prin- 
cipal, the latter will not be liable for the same, unless he adopts 
and continues the same with knowledge of all the cirwm- 

, stances." And in Edwards v.  R. R., L. R. 5 C. P., 446, the 
Court took the same view of the law upon facts substantially 
similar. "A servant of a railway company has no implied au- 
thority as such to give a person into custody on a charge of 
felony. I t  is the duty of any one who sees a person committing 
a felony to give him into custody, and it can not be assumed 
that Holmes was acting in this matter as the company's servant, 
and not in accor&nce with that general duty. If the defendants 
are held liable here, it will follow that every servant has au- 
thority to act in this way for his master, and to render him 

liable should he arrest a man wrongfully. I t  is said that 
(526) Holmes was in charge of the property which he be- 

lieved was being stolen, and from that fact it may be in- 
ferred that he had authority to act as he did, but the same 
would apply to a shopman in charge of a shop or a servant in 
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charge of the house, and yet it has never been suggested that if 
such a servant gave a person in charge for felony the master 
would be liable." See also, Pollock on Torts (6 Ed.), pp. 
89, 90. 

The principle we have stated as applicable to the facts in 
this record and as established by the authorities cited, has met 
with the approval of this Court in cases closely resembling the 
one in hand, and in other cases where it was adopted by analogy. 
Quoting from Wood on Master and Servant, 546, the Court in 
Willis v. R. R., 120 N. C., 508, says: "In the absence of ex- 
press orders to do an act, in order to render the master liable 
the act must not only be one that pertains to the business, but 
must also be fairly within the scope of the authority conferred 
by the employment. For illustration, a clerk to sell goods, sus- 
pects that goods have been stolen and causes an arrest to be 
made. The master is not liable for the imprisonment or for the 
assault, because the arrest was an act which the clerk had no 
authority to do for the master, either express or implied." 

In s case where the agent of the defendant company had 
slandered the plaintiff, the Court stated the principle as fol- 
lows: "In a vast majority of the cases, the principle is recog- 
nized that in some way the company must authorize or approve 
the tortious act of its agent, and i t  would be unreasonable to 
hold the company liable on a bare presumption, in the absence 
of allegation or any proof of authority or ratification." Red- 
ditt v. Manufacturing Company, 124 N.  C., 100. Where the 
defendants had placed a claim against the plaintiff in the hands 
of their attorney for collection and the attorney caused the plain- 
tiff to be arrested, the Court held that the defendants 
were not liable to the plaintiff in an action for malicious (527) 
prosecution and false arrest, .as the act of their at- 
torney was not within the general course and scope of his em- 
ployment and therefore he had no implied authority to do the 
act, and as the defendants had not expressly authorized the act 
to be done or in any way ratified it. Moore v. Cohen, 128 N. C., 
345. That case would seem to be decisive of this one, and it is 
fully sustained by the decision in Buma v. Albert, 4 Fed. Cases, 
No. 2170, in which Chief Justice Taney delivered the opinion. 
The cases cited in  the brief of plaintiff's counsel may, we think, 
be distingvished from our case. The Court was influenced in 
the decision of them by their peculiar facts, which do not exist 
in  the case at  bar. I t  is not necessary for us to review or com- 
ment upon them, except to say that the Court thought there was 
in each of them some evidence tending to show authority from 
the company for the commission of the wrongful act. 
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I t  may then be gathered from the books as a general rule, 
which is clearly applicable to the facts of this case, that if the 
servant, instead of doing that which he is employed to do does 
something else which he is not employed to do at  all, the mas- 
ter can not be said to do it by his servant and therefore is not 
responsible for what he does. I t  is not sufficient that the act 
showed that he did it with the intent to benefit or to serve the 
master. I t  must be something done in attempting to do what 
the master has employed the servant to do. Mitchell v. Crus- 
weller, 76 E. C, L., 246; Limpus v. L. G. 0.  Co., 32 L. J. 
( ~ x c h . ) ,  34. Nor does the quekion of liability depend on the 
quality of the act but rather upon the other question, whether 
i t  has been performed in the line of duty and within the scope 
of the authority conferred by the master. The facts of this 
case do not bring it within the principle. There is no ground 
for saying that what was done by the agent was in the ordinary 

course of the business of the company, nor that i t  was 
(528) for its benefit, except in  so fa r  as it is for the benefit of 

all the citizens of the State that a criminal should be 
prosecuted, convicted and punished. I f  the agent acted from 
a sense of the duty which rests on every one to give in  charge 
a person who he thinks has committed a felony, his conduct, 
while commendable, would in no way be connected with the  
defendant so as to fasten liability upon it. Edwards v. R. R., 
L. R. 5 C. P., 448. 

I n  Croasdale v. V o n  Boyneburgh, supra, the Court says: "The 
purpose of a criminaI prosecution is to punish the offender for 
violating the laws of the Commonwealth and not to enforce the 
payment of money, nor, as in civil proceedings, to restore to the 
owner the property of which he has been defrauded. The crim- 
inal process of the Court should not be invoked for any such 
purpose. While the appellant, like any other person, could have 
instituted the prosecution against Stotsenberg, it was clearly 
not his duty as managing owner to do SO.'' The Court in Press- 
key v. R. R., supra, states the principle with equal emphasis: 
"The question is, can such action on his part be held to be within 
the scope of his agency and in  the course of his employment? 
There may be, and the books recognize some difficulty in  deter- 
mining what acts of an agent or employee are properly within 
the range and course of his employment; but to say that  to put 
the criminal law in operation against a party on a charge of 
larceny of the property of the corporation is within the scope 
of his agency and in the course of his employment is a proposi- 
tion which in the light of the decided cases can not be main- 
tained." 
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PLUMB IS^ Co, v. HALL. 

There can be no d6ubt that the plaintiff has been very ill , 
used and grievously wronged, as he was most improperly ar- 
rested, but, unfortunately, be has sued an innocent party in- 
stead of suing those whp were the real authors and perpetrators 
of the wrong done to him. We have assumed of course 
that they did the wrong to him, as we, are required by (529) 
an imperative rule, upon a motion to nonsuit or a demur- 
rer to evidence, to take as true not only every fact which there 
is evidence tending to establish, but also to consider all such 
fair  and reasonable inferences of fact as the jury, if trying the 
case, might properly have drawn from the evidence. I t  may be 
that those parties, if they had been sued, would have been able 
to show quite a different state of facts from the one with which 
we have now to deal, and therefore what we have said must be 
taken as based entirely upon the hypothesis that the facts are 
correctly given in the testimony introduced by the plaintiff. 

Since this opinion was written we have examined a case re- 
cently decided by the Supreme Court of Pennsylvania, in which 
we find that Court reached the same conclusion we have in this 
case upon facts substantially similar, and supported its decision 
by cogent reasoning and by the citatiop of many and weighty 
authorities. Markley v. Snow, 207 Pa., 447, 64 L. R. A, 685. 

Finding no error in the ruling of the Court upon the law, 
the judgment of nonsuit must stand. 

ATo error. 

Cited: Brittaia v. Westall, 137 N. C., 35; Jackson v. Tel. 
Co., 139 K. C., 352, 4, 5 ;  Stewart v. Lumber Co., 146 N.  C., 68, 
90, 112, 114; Jones v. R. R., 150 N. C., 476. 

PLUMBING CO. v. HALL. 
(530) 

(Filed 22 November, 1904.) 

1. COSTRACTS-Damages-Evidemce-Harmless Error. 
On a n  issue as  to failure to  properly perform a contract to  install 

a water system in defendant's house the admission of evidence 
concerning a dam built by plaintiff to  collect the water was, if 
erroneous, harmless, where there was nothing to  show tha t  the de- 
fective conditj4n of the dam caused the failure of the water supply. 

2. CONTRACTS-Evidence. 
Where a company contracts to place a water system in a resi- 

dence, evidence by an  expert t h a t  sickness was caused by defects in 
the construction thereof is  competent on the question of the failure 
of the company to properly perform the contract. 
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, ACTION by the Carolina Plumbing &nd Heating Company 
against Saidy Hall, heard by Judge W. R. Allen and a jury, a t  
October Term, 1904, of MECXLENBURG. From a judgment for 
the defendant the plaintiff appealed. . 

W. F. Harding, for the plaintiff. 
Osborne, Maxwell & Keerans, for the defendant. 

MONTGOMERY, J. This action was brought to recover a bal- 
lance alleged to be due by the plaintiff for installing a cold and 
hot water system in  the house of the defendant. It is alleged 
in the compIaint that the contract between the parties was that 
the plaintiff was to install a cold and hot water system, including 
bath and bath room fixtures, and also to install a hydraulic ram 
for the purpose of forcing water into the tank at  the house; 
that the plaintiff was to furnish material for installing the water 
system and for installing the hydraulic ram, all to be done in a 

workmanlike manner, and that the plaintiff performed 
(531) well its part of the contract. The defendant denied that 

the contract was properly performed on the part of the 
plaintiff, and she set up in her answer a counter claim against 
the plaintiff for damages by reason of its failure to comply with 
the contract. 

Two points only are raised on the appeal, and they appar- 
ently concern questions of evidence; but one of them goes to the 
nature of the contract itself. The witness, Toomey, who was . 
the plaintiff's agent, on cross-examination testified that he built 
the dam to be used in collecting the water for the purpose of 
supplying and running the ram, the ram furnishing the power 
to drive the water into the house, with trees, rock and dirt. 
The defendant objected to any evidence about the dam. Her 
position was that the contract made no,mention of the dam, 
that i t  was no part of the contract that the plaintiff was to 
build a dam, and that therefore all evidence concerning the dam 
was irrelevant and incompetent. So fa r  as i t  appears to us 
from the case on appeal, the evidence was not injurious to the 
plaintiff, even if it had been irrelevant. There mas nothing 
going to show that thedam, even if i t  was in a faulty condition, 
caused the failure of the water supply. But if it had appeared . that a defect in the construction of the dam was the cause of 
the failure of the plant to supply water to the h b e  the evidence 
was competent. The contract was that the water system should 
be installed. The system was to produce a flow of water into 
the house. The installation of the water system included the 
apparatus and accessories after the same had been constructed 
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and arranged for practical working. When the plaintiff agreed 
to install the water system and also to install a hydraulic ram 
for the purpose of forcing water into the tank, it in substance 
and in effect agreed to put to a practical test the furnishing of 
water to the ram in  arder that results might be shown. I t  was 
not bound to keep the dam in good condition and repair. 
But, besides, the proper construction of a contract is very @32) 
often aided by the interpretation the parties themselves 
put upon it. The plaintiff here construed the contract between 
it and the defendant to mean that i t  was its duty to build a dam 
to collect the water to be used by the ram, and went to work and 
built the dam. 

The second assignment of error related to the admission of 
the evidence of Dr. Thompson, an expert witness. There was 
evidence in the case that several persons living in the house 
with the defendant, but not of her immediate family, had suf- 
fered with malarial disorders. Dr. Thompson testified that he 
noticed odors from the bath room, that there was dampness in 
the house, that there were mosquitoes, and that in his opinion 
that caused the sickness. The plaintiff insisted that that evi- 
dence was incompetent because the defendant was not entitled 
to recover damages on account of the sickness of persons who 
were not of her immediate family, and not even parties to the 
suit. But the evidence was not offered or received for that 
purpose. The testimony of the witness Thompson was substan- 
tive evidence going to prove that the construction of the water 
system was defective. I t  was competent for the purpose. 

No error. 

LEE v. RAIbROAD. 

(Filed 22 November, 1904.) 

1. CARRIERS-Damages. 
I n  this action against a railroad company for delay in the ship- 

ment of goods the plaintiff cannot recover freight paid a steamship 
company for "dead freight room" for which i t  had contracted, the 
railroad not having had notice thereof. 

2. CARRIERS-Damages-Measuve of. 
Where a carrier had no notice t ha t  a delay in the delivery of the 

goods shipped by plaintiff t o  his order would result in any unusual 
or special damage, the measure of damages for the delay wag the 
difference between the market value when the goods should have 
beeh delivered and when they were delivered. 
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3. DAMAGES-Carriers. 
I n  an action for failure to deliver freight within a reasonable 

time the measure of damages is the interest on the amount in- 
vested during the delay, there being no evidence of a difference of 
price in the freight when i t  was delivered and when i t  should have 
been delivered. 

A ~ T I O K  by R. A. Lee & Co, against the St. Louis, Iron Moun- 
taiu and Southern Railway Company, heard by Judge M.  H. 
Justice and a jury, at May Term, 1904 of NECXLENBURG. 

This action was prosecuted by the plaintiffs for the recovery 
of damages incurred by the failure of the defendant to deliver 
a lot of cotton in a reasonable tinie. The defendant company 
issued to the plaintiffs its bill of lading a t  Little Rock, Arkansas, 
for a hundred bales of cotton to be shipped to New Orleans, La., 
"shipside," consigned to the order of R. A. Lee & CO. The jury 
under the instruction of the Court found that the defendant 
negligently failed to deliver the cotton at New Orleans within a 
reasonable time. On the question of damages the plaintiffs pro- 

posed to show that by reason of the failure to deliver the 
(534) botton "shipside" at New Orleans within a reasonable 

time, they were unable to get the cotton loaded on a cer- 
tain ship, and that the steamship company owning the ship re- 
quired the plaintiffs to pay for dead freight room to the amount 
of $83.30 between New Orleans and Genoa, Italy, to which 
place the plaintiffs intended to ship the cotton. The defendant 
objected, the testimony was excluded and the plaintiffs ex- 
cepted. 

The plaintiffs proposed to show that they were, by reason of 
the d.elay in shipping the cotton, compelled to pay to their cus- 
tomer, to whom they had sold the cotton for late shipment, 
$86.23. This testimny was excluded upon defendant's objection 
and plaintiffs excepted. 

I t  appeared that the plaintiffs had invested in  the cotton 
$4,387.88; that the delay in shipping, after allowing a reason- 
able time, from Little Rock to New Orleans was thirty-five days. 
The Court instructed the jury that the plaintiffs were entitled 
to recover interest on the amount invested for the time of the 
delay. From'a judgment for this amount, the plaintiffs, having 
excepted, appealed. 

Thomas W .  Alexancler, for the plaintiff. 
Burwell & Cansler, for the defendant. 

CONNOR, J., after stating the facts. There was no evidence 
dence tending to show that the term "shipside" had any kpecial 
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or peculiar meaning when used in a bill of lading other than 
that which was usually and generally given to it. I t  would 
seem, giving the word its ordinary signification, that i t  was a 
direction to the carrier to deliver the cotton at some wharf ac- 
cessible to its track in New Orleans to which a ship could come. 
I n  the absence of anything on the bill of lading to signify what 
ship was to receive the cotton, the consignee would have to no- 
tify the carrier. The cotton was shipped to the plain- 
tiff's order. We can see nothing in the bill of lading in- (535) 
dicating to the defendant that the plaintiffs had con- 
tracted with any ship to carry the cotton or had become liable 
for the freight room, and in the absence of such notice the car- 
rier is not liable for such damages as accrued by reason of a 
special contract made by the plaintiffs with the shipowners, and 
they can not be said to have been within the contemplation of 
the parties. I t  is immaterial whe&er we treat the ca'use of 
action as for a breach of contract or for a negligent omission to 
perform a public duty arising out pf a contract. The damages 
in either case are confined to such as were reasonably within 
the contemplation of the parties when the contract was made by 
which the duty to the plaintiffs was assumed. 

This Court, in Lindley v. R. R., 88 N.  C., 547, held that for 
failure to deliver freight, when the carrier is not informed of 
the special circumstances causing the loss of the plaintiffs' con- 
tract with other persons, the measure of damage is the differ- 
ence between the market value of the article at the time it ought 
to have been delivered and the time it was in fact delivered. 
Joyce on Damages, sec. 1956, thus states the rule: "Where the 
delivery of freight is negligently delayed by a carrier, there 
may be in an action for the breach of the contract recovery of 
such damages as are the natural and proximate result of its act, 
and for such as reasonably might have been expected to be with- 
in  the contemplation of the parties at the time of entering into 
the contract, as the probable result of a breach, When the car- 
rier has notice of the fact that a delay in the delivery of the 
goods will result in an unusual loss or sqme special damage to 
the shipper, there may be a rec0ver.y for the actual damages sus- 
tained, when the notice is of such a character that it will be 
presumed that the carrier contracted with reference thereto." 
Swif t  River Co. 2%.  R. R., 169 Mass., 326, 61 Am. St., 288. 
The word ('shipside," in the absence of any evidence giv- (536) 
ing it other than a general meaning, did not give to the 
defendant notice that the plaintiffs had made a special contract 
with a steamship company in regard to carrying the cotton to 
Qenoa. There is not the slightest indication in the bill of lad- 
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ing as to what place or in what ship the cotton was to be car- 
ried. The exception can not be sustained. 

What we have said disposes of the second exception. I n  the 
absence of any notice to the carrier that the plaintiffs had made 
a special contract for the sale of the cotton, and would sustain 
a special loss for failure to deliver it within a reasonable time, 
the measure of damages is the difference i n  the value of the 
cotton at the time i t  should have been and the time it was de- 
livered. There being no evidence of any such difference, the 
Court below correctly instructed the jury to award the plaintiffs 
the interest on the amount invested during the time the cotton 
was negligenly delayed. Cotton. Mills v. R. R., 119 N. C., 693, 
56 Am. St., 682. The principle is stated with great clearness in 
5 Am. & Eng. Ency., 384, and sustained by a large array of 
cases cited from English and American Courts. Negligence of 
Imposed Duties (Ray), 34& The ruling of his Honor was cor- 
rect, and the judgment must be 

Affirmed. 

DOUGLAS, J., dissenhg. 

( 5 3 7 )  
TILLERY v. LAND. 

(Filed 22 November, 1904.) 

1. SPECIFIC PERFORMANCE-Agenoy, 
Specific performance will not be decreed as to  land agreed to be 

conveyed by a person as agent, such agent having no authority to 
make the contract. 

2. SPECIFIC PERFORMAKCE-Infants. 
Specific performance will not be decreed as to the lands of in- 

fants unless the contract is ratified after they become of age. 

3. SPECIFIC PERFORMANCE-Married Women-Husband and Wife 
-The Code, see. 1656. 

Specific performance of the realty of a married woman will not 
be decreed when thk contract is executed in compliance with the 
statute. 

4. SPECIFIC PERFORMANCE-Tenancy in Common. 
Where tenants in common contract to convey land, specific per- 

formance will be decreed against those whose contract is binding, 
though no conveyance of the others can be had. 

5. SPECIFIC PERFORMANCE-Vendor and Purchaser. 
Specific performance against a vendor denied, where i t  was in- 

tended to convey the interests of all owners in the premises, and a 
conveyance by the other owners could not be obtained. 
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ACTION by 1;. F. Tillery and another against E. M. Land, 
John H. Taylor and others, heard by Judge G. M. Coolie and 
a jury at  May Term, 1904, of NASII. From the judgment ren- 
dered the plaintiffs and defendants Land and Taylor appealed. 

Gilliam & Bassett, F. S.  Spruill and W .  IT. n u f i n ,  for the 
plaintiffs. 

Jacob Battle, for the defendant Taylor. 
G. V .  Cozvper and AT. J .  liouse, for the defendant Land. 

M ~ N T G ~ M E R Y ,  J. This action was brought by the (538) 
plaintiffs to compel the specific performance by the de- 
fendants of a contract in  the following words: "This contract, 
made this 27 October, 1902, by and between E. M. Land for 
himself and as agent for the other owners, of the first part, and 
L. F. Tillery, of the second part, shows that the party of the 
first part agrees to sell to the party of the second part the tract 
of land in  Nash County, near the town of Rocky Mount, ad- 
joining the lands of L. F. Tillery, J. R. Green and others, known 
as'the 'Taylor and Land tract,' containing about 577 acres, for 
which the party of the second part agrees to pay the sum of $6,- 
500 or pro rata according to a new survey to be made a t  the ex- 
pense of the first part;  said purchase money to be paid one-half 
cash on the execution and delivery of complete title to the 
prerniscs, and balance to be paid in three years from delivery of 
the deed, with 6 per cent interest from date of delivery." (Signed 
and sealed by E. M. Land, agent, and L. F. Tillery). 

After the issues were submitted, it was agreed by the parties 
that the jury should be discharged* and that his Honor should 
try the case both aqto the facts and thc law. His  Honor found 
as follows: "1. That the contract referred to was executed by 
L. F. Tillery and E. M. Land, agent. 2. That a t  the time of 
the execution of the contract E. M. Land was authorized to con- 
tract to sell his own undivided interest in said land, which I find 
to be one-sixth of same. 3. That he had authority to contract 
to sell John H. Taylor's interest in the land, which is admitted 
to be one-tenth, at thc rate of $6,500 for the whole tract, which 
was to be net to him, subject only to his pro rata part of the 
charge of executing and registering a conveyance, which by con- 
sent of partics is fixed at  $20, making his part thereof $2, and 
that said Land had no authority to contract to sell the interests 
of the other defendants. 4. That at  the time of the execu- 
tion of the contract Land contracted as agent of Taylor (539) 
to sell thc entire tract for $6,500, subject only to a charge 
against his share of the cost of executing and registering the con- 
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veyance, and that for himself alone he (Land) contracted 
to have a new survey made of the land and to pay the cost 
thereof, and that the price should be determined by the result 
of the new survey, and should be in  the same proportion, in 
respect to price named, as the quantity discovered by the new 
survey should bear to 577 acres. 5. That Tillery, on 28 Octo- 
ber, 1902, assigned to his co-plaintiff, W. L. Groom, one-half of 
all the rights and interests vesting in  him by virtue of the said 
contract of 27 October, 1902." Upon the foregoing findings 
the Court adjudged that John H. Taylor recover of the plain- 
tiff, L. F. Tillery, $650 upon the execution by him, the said 
Taylor, of a deed conveying his interest in the land to the plain- 
tiff, Tillery and Groom, in fee, and that if said Taylor refuse 
to receive said money and to execute said deed on or before the 
first day of September next, then the said plaintiffs may pay 
the said sum into the Clerk's ofice, and upon its payment 
therein the Clerk of this Court, who is hereby appointed a com- 
missioner for that purpose, shall execute a deed to the plaintiffs 
conveying to them the said Taylor's one-tenth interest in  the 
land, and shall have the same proved and registered, the expense 
of which shall be paid out of said fund. (The plaintiffs waived 
the time unelapsed for the payment of one-half of the price 
under the contract). I t  is further adjudged that Land is en- 
titled to recover of the plaintiff, Tillery, $1,083.33, to be re- 
duced if the new survey hereinafter ordered shall discover that 
the number of acres is less than 577, by the proportion of said 
difference, and if the new survey shall discover that there is a 
greater quantity than 577 acres this recovery shall be increased 
accordingly, and this shall dpply to the share of said Taylor as 
well as his own-Land alone being respoasible for this part 
of the contract. It is further adjudged that John C. Beall be 

appointed to survey the land and make three plots of the 
(540) survey, one to be filed with the Clerk, one to be delivered 

to the plaintiff, and one to the defendant Land, and that 
the surveyor make report to this Court-the survey to be made 
in the next sixty days. As to all the other defendants, except 
Land and Taylor, this action stands dismissed. And further, 
that the defendants Land and Taylor, as to the costs incurred 
'up to the filing of this judgment and the enrolling of the same, 
pay the same in equal proportion ; and upon the payment of the 
amount ascertained to be due Land, as provided above, after 
deducting any costs against him, he shall execute a deed to the 
plaintiffs conveying his share of the land to them in fee. 

After .his Honor had announced his finding of the facts the 
plaintiffs moved the Court for a decree of specific performance 
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against all the defendants, and upon that motion being over- 
ruled they then asked for a decree against E. M. Land, Edward . 
Perry and wife, and E. M. Land, guardian of Annie Land, and 
John H. Taylor. That motion was refused except as to E. N. 
Land and John H. Taylor. The plaintiffs and the defendants, 
Land and Taylor, excepted to the judgment and appealed. 

At the time of the contract two of the defendants, Annie 
Land and James Taylor, pere infants, and Lucy Perry was a 
married woman, and there was no evidence that either one of 
the defendants, except Taylor, ever authorized the defendant 
Land to contract to sell his or her interest in the land described 
in the contract. His Honor therefore properly refused to have 
a decree entered against the infants or Mrs. Perry, or against 
either one of the adult defendants who had not authorized the 
defendant Land t~ contract to sell their interests in the land. 
However. in the oial armment here. as well as in the brief of 1 
the plain/tiffs, it was cottended thatZupon the face of the con- 
tract, as a matter of legal construction, Land had obligated him- 
self personally to see to i t  that a proper deed should be 
executed by himself and the defendants for the entire (541) 
interest and estate in the land, and that therefore specific 
perforniance should be decreed against him, he not having 
shown on the trial that he could not procure the other defend- 
ants to join him in such conveyance. I t  will be seen, though, 
that the defendant Land not only did not claim the whole of the 
property, but distinctly declared that there were others who 
owned ihterests in the land, and that he. was acting for them ai' 
their agent and signed the contract as their agent. So this is 
not a contract such as where one had made an agreement to con- 
vey land generally without disclosing the ownership and where 
the Court might grant a decree in personam against the vendor 
for specific performance, although he did not own the land at  
the time of the contract. The plaintiffs here knew that Land 
had only a fractional interest i~ the property and that he was 
acting as agent for the other owners; and therefore as a matter 
of l a y  the plaintiffs could not have specific performance against 
Land for the interests of his principals. The plaintiffs could 
only have specific performance against such of the defendants 
as authorized the defendant Land to contract for them, and as 
we have seen there was no evidence tending to show that either 
one of them, except Taylor, gave him such authority. I f  the 
infant defendants and Mrs. Perry had authorized the defendant 
Land to convey their interests in the property, specific perform- 
ance could not be enforced as to them. The contracts of infants 
to sell their real estate may be ratified after they become of 



IK THE SUPREME COURT. 1136 

full age, and the courts might, and would in proper cases,lcom- 
pel them to specifically perform their contracts. But as long 
as thev remain infants thev could not be made to execute such 
contra&. As to married Gomen, there is but one way in which 
their real estate or any interest therein can be conveyed under 

an executory contract to convey the same, and that is 
(542) under the provisions and authority of section 1256 of 

The Code. 
No Error. 

DEFENDANT E. M. LAND'S APPE.4L. 

I t  was argued here that the contract was an indivisble one 
and had reference to the tract of land as a whole and not to 
the separate share of either one of the tenants in common, and 
therefore that no decree could be entered ordering specific per- 
formance as to the separate share of Taylor. There is nothing 
in  the case going to show that it was the purpose or desire on 
the part of the defendant, Taylor, or Land, that the tract of 
land should be sold as a whole. I n  fact, Taylor's letter to his 
agent (Land) showed that he was only concerned in the sale of 
his interest and that of his brothers and sisters. While the 
plaintiffs in the case would not be compelled to take a part of 
the land if they could not get title to the whole, they could 
nevertheless compel either party to the contract to convey his 
interest in the premises. I n  Fry  on Specific Performances, at 
section 1222, it is said: '(Although as a general rule where the 
vendor has not su?xtantially the whole interest he has contracted 
to sell, he, as we have seen, cannot enforce the contract against 
the purchaser, yet the purchaser can insist on having all that 
the vendor can convey, with a compensation for the difference." 
The same principle has been decided in our own Court in Xwep- 
son v. Johnstom, 84 N. C., 449. 

There was no error in any of the rulings of his Honor, and 
the judgment is 

Affirmed. 

DOUGLAS, J., dissents from the above opinion in Land's appeal. 

(543) COKNOR, J. The facts as gathered from the record 
are: The land in controversy, containing about 577 

acres, belonged to E. M. Land, Lucy Perry and Annie Land, 
the- last named an infant, all residing in this State, owning 
one-sixth each; and John H. Taylor, W. D. Taylor, James J. 
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Taylor and Margaret and Mary Taylor, the last named an in- 
fani.without general guardian, residing in the State of Florida, 
owning one-tenth each. The land is situate near the town of 
Rocky Mount. The plaintiff, Tillery, residing in the said town, 
began some time in September, 1902, a correspondence with E. 
M. Land, residing at Kinston, N. C., in regard to purchasing the 
land. Thereupon, E .  M. Land wrote John H. Taylor in regard 
to Tillery's offer. On 7 September Taylor writes: "We will 
sell the interest we have in the Rocky Mount farm. But am 
not especially anxious to do so, as I consider it a good invest- 
ment. Ask Mr. Tillery to make us an offer for it and we will 
consider it." Land, two days thereafter, writes Tillery, quoting 
Taylor's letter and saying that he can make an offer through 
him. On the 17th Tillery writes Land, saying that he could 
handle the land at  six or seven dollars per acre, asking him to 
write Taylor. Land does so, suggesting a sale of "the whole 
tract" at  $6,000-saying, however, that he had not advised with 
his sisters, as "I thought he only wanted half interest." On the 
18th Taylor writes, "I think we would sell our interest, pro- 
vided we couId get $6,000-that is, $3,000 for our interest"; 
adding a postscript, '(I think i t  would simplify the matter if you 
all would join us and dispose of your interest at the same time, 
then one deed could be made to cover all." On 9 October Til- 
lery writes Land, making a proposition to pay ten dollars per 
acre, provided they would include about two acres of the land. 
On the 10th Land writes Taylor that he has offered Tillery the 
farm for $6,500, enclosing Tillery's reply. He  says: "I 
have written him that we would have the farm surveyed (544) 
if he accepts this offer of $6,500, but could not include 
the two acres. " * " I f  you do not approve entirely of this 
offer of $6,500 please wire me at once on receipt of this letter." 
On 15 October Taylor writes Land, acknowledging receipt of 
letter and saying, "I do not think that there is any necessity of 
having the farm surveyed," giving as his reason that i t  had been 
recently surveyed and a plot should be among the papers, and 
saying, "We are willing to take $3,250 for our share, and if 
there is any expense of making transfer of title, of course we 
will pay our share." October 27 the plaintiff and defendant 
E. M. Land signed the contract set out in the opinion of the 
Court. On the 28th Land wrote Taylor, no t i fy i~g  him of the 
execution of the contract and saying: "I hope this will meet 
the approbation of all of you concerned. This is substantially 
the offer I wrote you that I had made Mr. T. I f  there is any 
cause of complaint I wish you would advise me at once and I 
will try to adjust the same. I've made a contract with Mr. T., 
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TILLERY V. LAND. 

yet I might induce him to surrender same if your heirs are not 
satisfied." He concludes by asking Taylor to wire a t  hjs ex- 
pense concerning the trade. The record shows that on 3 Novem- 
ber Taylor wires Land, "Do not act for us until you hear fur- 
ther." The record in regard to the date of this telegram is 
evidently wrong, because on 2 November Taylor writes Land: 
"I wired you this A. M. not to act for us until you hear further 
from us. I do not want to be hasty in selling our interest in 
the farm until I learn its value. We might regret it at our 
leisure. We have suffered too many privations to pay the 
interest on the debt ever to throw i t  away. I will write you 
later on." Land, on 10 November, writes Taylor that he was 
trying to get Tillery to cancel the contract, and regretting that 
he had not submitted the final propostion to him for final de- 

cision. Taylor on the next day writes Land, saying: 
(545) "We are sorry that you made any contract to sell the 

farm when you were not authorized to act or sign any- 
thing for us." I t  was admitted that Land had no other authority 
from Taylor than is contained in the correspondence. The only 
oral testimony heard by his Honor was that of X r .  Thomas H. 
Battle, who said he saw the contract of 27 October, 1902; that 
Land said to Xr .  Tillery that he had received a letter from 
John H. Taylor (or one of the Taylors, he had forgotten which), 
and that he was authorized by Taylor to sell the land for $6,500, 
but was not authorized to make any survey at their cost or to 
make any abatement of the price if the survey should show that 
there were less than 577 acres, but that he (Land) would in- 
clude in the contract the provisions as to those matters and in 
some way arrange that;  that he was not authorized by John H. 
Taylor to make any agreement that would charge against him 
or the Taylor heirs any expense for those provisions, but that 
the land had been so recently surveyed that he was not afraid 
to run the risk. 

His  Honor refused a decree against any of the Taylor heirs 
except John H. Taylor, and as to him directed a conveyance 
of his one-tenth interest. He  made the same decree against 
Land, with the additional provision that a survey be made and 
the amount due Land be reduced if i t  be discovered by the sur- 
vey that the number of acres is less than 577, by the proportion 
of said difference, and if said survey shall discover that there 
is a greater number of acres the amount to be paid be increased 
accordingly. The last provision is made to apply to defendant 
Taylor. A survey is ordered, etc. 

There are certain well-setfled principles by which courts of 
equity are governed in suits for specific performance which 
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must be kept constantly in view. I n  discussing the appeal we 
wish to say that we are entirely satisfied there was no misrepre- 
sentation or suppression of facts, or purpose to mislead in  the 
negotiations which led up to, or in the execution of the 
contract of 27 October, 1902. We are sure that all of (546) 
the parties were acting in perfect good faith and with 
full knowledcze of the status of the title. We shall therefore 
omit in citiig authorities any refereke to such well-known 
grounds for refusing specific performance as fraud, misrepre- 
sentation, concealment, etc. The other equally well-known re- 
quirement, which is not to be found in this case, is that there 
shall be a contract the terms of which are clear, plain and well 
understood by and between the parties. I t  is apparent from 
the language used by defendant Taylor that he never contem- 
plated a sale of his undivided interest in the land. 'Assuming, 
for the purpose of the argument, that he authorized the defend- 
ant Land to execute a contract for the sale of any interest, it ' 

is to my mind clear that representing his brothers and sisters 
and speaking for himself, it was his and their interest which 
he was willing to sell and not his alone. The language used 
shows this-"We are willing to sell the interest we have." ('I 
think we would sell our interest in the place." "We are willing 
t o  take $3,250 for our share." There is no intimation of a 
purpose to sell otherwise than the entire interest of the Taylor 
children. I t  is conceded that when one representing himself ' 

to be the owner of the entire estate and title contracts to sell the 
land, he may, at the option of the vendee, be compelled to con- 
vey such interest as he has, with reduction of price. The prin- 
ciple is thus stated by Mr. Pomeroy: "When the vendor's title 
proves to be defective in some particular, or his estate is differ- 
ent from that which he agreed to convey, * * * it is plain 
that the contract cannot be specifically performed according to 
its exact terms at the suit of either party. I n  such case the 
Court will decree a conveyance of the vendor's actual interest 
and allow to the vendee a pecuniary compensation or abatement 
from the price," etc. Pomeroy Specific Per., see. 434. It is 
conceded that this case does not fall within that class. 
Taylor has never, at any time, or in any manner, pro- (547) 
posed or suggested that he would sell the interest of his 
brothers and sisters. He  at all times says, "We will sell our 
interest." Mr. Tillery does not in his complaint, 01. in any 
testimony, suggest that he was contracting for John H. Taylor's 
interest. The entire correspondence negatives such a sugqestion. 
I t  is the land which he wishes to buy-knowing perfectly well 
the condition of the title. I t  is true that the Court will not 
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permit the right to have specific performance evaded or denied 
by a mere technical or immaterial objection. It will rather look 

- to the real, substantial terms of the contract and decree its per- 
formance with such variations as will effectuate the intention 
of the parties. I n  this case the difference between the contract 
as made and as enforced is material. There has not been the 
aggregafio mentiurn which is essential to the completion of an 
enforcible contract. I t  is difficult to cite cases directly in point, 
because in suits for specific performance the peculiar features 
of each case vary so much. I n  Jackson v. Torreme, 85  Cal., 
521, the defendant, together with his wife, entered into a written 
contract to sell a hotel and furniture which belonged to them 
jointly. The contract was not executed by the wife in accord- 
ance with the laws of the State. She refused to convey. The 
Court belo'w decreed specific performance by the husband. The 
Supreme Court upon appeal by the husband, said: "He con- 

' tends that the Superior Court erred in  compelling him to con- 
vey his interest in the property on receipt of its proportion of 
the agreed price.. R e  says that in so decreeing the Court com- 
pelled him to perform a contract which he never made or in- 
tended to make, and in this position we think he is 
sustained by the facts above stated." * * * The only 
contract he executed, or intended to execute, was a 
contract in  which his wife was to join for the conveyance 

' 
of the whole property for a round sum. Until the contract was 

completed by the accession of the wife there was no con- 
(548) tract of which there could be any breach or failure to 

perform. The fact that the contract was made by hus- 
band and wife is noticed and emphasized by the Court as an 
additional reason why specific performance by one should not 
be decreed-but the point upon which the case rests is set forth 
in the extract cited. The question again came before the Court 
in Olson v. Loveil, 9 1  Cal., 506, wherein one of two tenants in 
common entered into a written contract in behalf of both to con- 
vey the common tenement, signing his own and his co-tenant's 
name without any authority. I t  is stated in the opinion that 
plaintiff did not rely upon any legal authority of defendant to 
bind Judson, but upon the probability that the latter would 
agree to whatever defendallt might promise. McFarland, J., 
said: "The case a t  bar cannot be distinguished in principle 
from Jackson v. Torrence." He notices the language of the 
Court in regard to the relation between husband and wife, and 
says: "But the ground upon which the decision rested was that 
to force a specific performance upon Torrence would be to com- 
pel him to perform a contract which he never made or intended 
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to make." I t  seems to us that these cases rest upon the correct 
principle. Taylor has by decree been compelled to do that 
which neither he nor the plaintiff ever expected him todo ,  or 
supposed that he was contracting to do. I t  is exceedingly 
doubtful upon a fa i r  view of the entire correspondence whether 
Taylor ever constituted Land his agent to conclude a contract. 
I t  would seem rather that the correspondence was still in  the 
nature of a negotiation. Conceding, however, that the con- 
tract is complete, and that the construction put upon it by the 
Court is correct, we are of the opinion that in view of all the 
circumstances the doubt as to the real intention of Taylor-the 
fact that immediately upon being notified that Land had made 
the written contract he promptly disaffirmed it-asserting, be- 
fore there was any change in conditions or offer of higher, 
price, etc., that Land "was not authorized by us to act (549) 
or sign anything for us," the Court should not decree, 
with modifications, the conveyance of his one-tenth undivided 
interest. I t  is elementary learning in equity jurisprudence that 
the right to demand specific performance is not an absolute per- 
fect right, but one resting in the sound discretion of the Court. 
To sustain the proposition it mould seem unnecessary to do more 
than refer to the most approved works on Equity Jurisprudence. 
They all state the principle, and the Chancery Reports from the 
earliest time in England and this country contain numerous de- 
cisions declaring and enforcing it. GASTON, J., in Leigh v. 
Crump, 36 N. C., 299, thus states the doctrine: "The specific 
execution of a contract in equity is not a matter of absolute 
right in the party, but of sound discretion in the Court. An 
agreement to be carried into execution then must be certain, fair 
and just in all its parts. Although i t  be valid at law, and if i t  
had been executed by the parties could not be set aside because 
of any vice in its nature, yet, if its strict performance be under 
the circumstances harsh and inequitable a court of equity will 
not decree such performance, but leave the party claiming it to 
his legal remedy." Herren v. Rich, 95 N. C., 500. The doctrine 
is stated clearly by Mr. Bispham: "While equity' will grant 
specific performance in all cases where the dispensation of exact 
justice would seem to require it,.yet on the other hand it has 
been found necessary to circumscribe the exercise of this delicate 
and effective power by limitations. Specific performance is 
usually said to rest in the discretion of the Chancellor. Thig 
discretion, however, is a judicial discretion. I t  is not a mere 
arbitrary will, but is subject to certain definite and well ascer- 
tained rules within which its play is confined." Bispham Eq., 
494 ( 6  Ed.). Among the reasons which will induce the Court 
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to refuse the decree is, "that it is not clear that the minds 
(550)- of the parties have come together." This is illustrated 

.by the case of Chute v. Quincy, 156 Mass., 189. I f  the 
specific enforcenient of the contract "would operate in  a manner 
different from that which was in contemplation of the parties 
when i t  was executed," it will not be so decreed. Shaw, C. J., 
in R. R. v. Babcock, 6 Met., 346. "The bargain must have been 
completely determined between the parties, and its terms 
definitely ascertained." So long as negotiations are pending 
over matters relating to the contract, and which the parties re- 
gard as material to it, and until they are settled.and their minds 
meet upon them, i t  is not a contract, although as to some matters 
they may be agreed." B1-own v. Brown, 33 N. J. Eq., 650. 
"Nor will the Court interfere when the evidence leaves the 
agreement as to any of its terms in uncertainty." I b .  '(KO 
rule is better established than that every agreement, to merit 
the internosition of a court of eauitv in its favor, must Be fair, 
just, reaionable, boma jide, cert&n ln  all its part's, mutual,. etc: 
I f  any of these ingredients are wanting, oourts of equity will 
not decree a snecific nerformance." Stoddert v. Bowie, 5 Md., 
35. That cer&nty i i  its terms is required by the Court before 
s~ecific ~erformance is decreed is laid down in Story Eq., 769- 
f70;  on v. Watts, 1 Md. Ch., 13; Mdb o. Bmz ~ o o r h k ,  20 
N. Y., 413. "A court of equity is always chary of its power to 
decree specific performance and will withhold the exercise of its 
jurisdiction in that respect, unless there is such a degree of cer- 
tainty in the terms of the contract as will enable it at  one view 
to do complete equity." Morrison v. RossignoZ, 5 Cal., 62. I n  
Trigg v. Read (Tenn.), 42 Am. Dec., 447, the Court adopted 
Judge Story's statement that "It requires much less strength 
of case on the part of the defendant to resist a bill to perform 
a contract than it does on the part of the plaintiff to maintain a 

bill for specific performance." I t  is said that as the de- 
(551) fendant was willing to sell his own and his brothers' and 

sisters' interest for $3,250, no harm comes to him by com- 
pelling him to take his proportion of the amount and convey his 
interest in the land. I do not conceive this to be an answer 
to his objection to the decree. I n  the first place, he never con- 
tracted to sell his interest. The Court may not make a contract 
for him. We can well understand how he, as is indicated by the 
correspondence, being the oldest of his brothers and sisters, is in 
some measure their natural guardian. That from considera- 
tions, which may well be urged in a court of equity, he does not 
wish and never intended to sever his interest from theirs. That 
his obligation to them by reason of his relationship has con- 
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trolled him in carefully guarding his written words, so that no 
one would understand that he was proposing to do so. There 
is an expression in his letter of 11 Xovember, in which he 
speaks of privations suffered to pay the interest on the debt 
over the land showink that was in his mind. Again, his perfect 
frankness in writing ,Mr. Land shows that he was acting in good 
faith. The plaintiff has not paid out one cent for the contract 
nor in any manner chahged his position. He has doubtless 
made a good bargain-which he had a perfect right to do- 
but as it is evident that the defendant did not intend to sell 
otherwise than his letters so clearly express, we do not think, in 
the light of the well-settled doctrine of equity and the many de- 
cided cases, the defendant should be held to convey his undi- 
vided interest in the land. 

Error. 

CLARK, C. J. ,  and &~IOXTGOMERY, J., dissent. 

DOUGLAS, J., concurring as to Taylor and dissenting as to 
Land. I concur in the opinion of the Court that in the exercise 
of a sound legal discretion we should not compel Taylor 
to sell his individual interest separate and apart from (552) 
that of his brothers and sisters when no such result was 
in  contemplation of either party when the contract was made. 
Both parties evidently contemplated a con.cTeyance of the entire 
tract of land. I agree with the Court that specific performance 
is largely within the discretion of the Court, to be exercised in- 
deed within certain well-defined limits, but none the less equit- 
able in its nature and its application. Unkliown to the com- 
mon law, i t  is not an absolute right, and is never enforcible when 
inequitable in its character and oppressive in its results. 

I t  is true that this Court has said in Stamper v. Stamper, 
121 N .  C., 251: "While i t  is universally conceded that specific 
performance is a matter of discretion, the best authorities agree 
that where a contract relating to land is not objectionable 
legally, i t  is as much a matter of course for a court of equity 
to decree specific performance as i t  is for a court of law to give 
damages for a breach thereof." We were then speaking of a 
contract that could be enforced in its entirety, and the land i'c- 
self could be conveyed. I n  the case at  bar the contract itself 
cannot be enforced as made, but only pro tnnto; while the land 
itself cannot be conveyed, but only an undivided interest therein. 
The plaintiff could not be put in exclusive possession of any part 
of the land, and could enforce his undivided ownership only by 
compelling a division of the land or a sale thereof, perhaps 
greatly to the injury of his co-tenants. Therefore I concur in 
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the opinion of the Court as to Taylor; and for identically the 
same reasons I dissent therefrom in its holding that Land must 
convey his individual interest. Why should not the same equit- 
able principles apply to Land? The same equitable discretion 
exists as to both, why should i t  not be equally exercised? Taylor 
'did not contract to sell his individual interest; neither did Land. 

Taylor said "we will take $3,250 for our half; Land said 
(553) "we will take $6,500 for the entire tract." I t  is said that 

Land was authorized to sell his individual interest ; it was 
found as a fact that he was also authorized to sell Taylor's inter- 
est. H e  did not agree to sell either separately, but only in so far 
as they were included in the entire tract. Of course both Land 
and Taylor could have sold and conveyed their individual inter- 
ests, but they have not done so. They have only c o n t m c t e d  to 
convey, even if we assume that a joint agreement to sell the en- 
tire tract was in legal effect an  individual agreement to sell their 
separate interests. At best, the contract is therefore executory 
and is specifically enforcible only in a court of equity and in 
accordance with equitable principles. Under the facts found 
by the Court below, I do not see that Taylor stands in  any better 
position than Land; and I see no reason why the plaintiff should 
not be relegated to his legal right of action in both cases. There 
is a material difference between the case at bar and those cases 
where the land itself can be conveyed with a diminution of 
price on account of existing encumbrances or faiIure in the 
stipulated acreage. 

The fundamental principle of specific performance-that 
which brought i t  into existence-is that there is no adequate 
remedy in an action at  law; that the thing bargained for is 
of such a nature, either intrinsically or from association, that 
mere money damages cannot afford complete compensation. For 
instance, a family portrait of small intrinsic value would afford 
no basis for damages at law. The same was held as to slaves 
whose individual characters .and associations were so different 
that one might not be able to take the place of another. Land 
also has distinctive characteristics that might give i t  a special 
value and find just relief only in specific performance. But one 
dollar is like another dollar. All dollars are alike that have the 
same purchasing value, and therefore find their fullest compen- 

sation in pecuniary damages. As in the case at bar, the 
(554) plaintiff could not recover any specific part of the land. 

I do not see why he has not an adequate remedy in an 
action for breach of contract. 

Cited: Lumber Co. v. Leonad, 145 N.  C., 551. 
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MOORE v. ELECTRIC CO. 

\ (Filed 22 November, 1904.) 

1. STREET RAILROADS-Animals-Negligence-The Code, sec. 2326. 
The killing of a dog by a street railway is not prima facie evi- 

dence of negligence. 

An action may be brought for an injury to a dog. 

3. STREET RAILROADS-Damages, 
I n  an action against a street railway for killing a dog, the motor- 

man is warranted in acting on the belief that the dog on the track 
apparently in the possession of his fa'culties will avoid danger. 

4. STREET RAILROADS-Damages. 
A street railway company, when its cars are properly equipped, 

is not liable in damages for the killing of a dog by one of the cars, 
unless the killing was done under such circumstances as to justify 
the conclusion that i t  was either willful, wanton, or reckless. 

5. STREET RAILROADS-Damages-Evidence. 
I n  an action for the killing of a dog by a street car, i t  is not 

competent to show the condition of the fenders on particular cars 
other than the one by which the dog was killed, i t  being shown 
that the fenders were different on difTerent cars. 

ACTIOK by W. J. Moore against the Charlotte Electric Rail- 
way, Light and Power Company, heard by Judge Thomas A. 
McNeill and a jury, at  March Term, 1904, of MEOKLENB~TRQ. 
From a judgment for the plaintiff the defendant appealed. 

T .  (2. McMichael, for the plaintiff. ( 5 5 5 )  
Burwell & Cansler, for the defendant. 

MONTGOMERY, J. This action was commenced in a court of 
a justice of the peace for the recovery of fifty dollars for the 
killing of the plaintiff's dog by the alleged negligent operation 
by the defendant of one of its street cars. There were no writ- 
ten pleadings in the case, but upon a reading of the evidence it 
would appear that the plaintiff on a trial in the Superior Court 
relied upon four alleged acts of .negligence: First, excessive 
speed of the car;  second, permitting high weeds to grow upon 
the sides and near the track; third, the failure to stop the car 
in time to avoid the collision, and fourth, failure to equip the 
car with a proper fender. 

We have no case in our Reports where the injury to or the 
killing of a dog by a railroad or street car company is made 
the subject of a civil action for the recovery of damages by its 
owner. Our statute, sec. 2326 of The Code, makes it prima 
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facie evidence of negligence on the part of a railroad company, 
in an action for damages against the company, whenever i t  ap- 
pears that any cattle or other live stick shall be killed by the 
engines or cars running upon the railroad. The statute does 
not give the right, in case of injury or killing of cattle or other 
live stock, to the owner thereof to bring an action for his loss 
of property. That right the owner had before. The statute 
made the killing prima facie evidence of negligence. The dog 
is not included of course in the category of cattle or live stock, 
but is a species or subject of property recognized as such by the I 

law, and for an injury to which an action a t  law may be sus- 
tained. S. v. la thaw^, 35 N.  C., 33. 'There would be no pre- 
sunlption of negligence, however, by the mere fact of killing or 

injury being shown. I n  numerous cases this Court has 
(556) laid down the law concerning the duties of engineers in  

charge of moving railroad locomotives in  regard to cattle 
and live stock on and in near proximity to the railroad track and 
in front of the moving cars. I n  Wilson  v. R. R., 90 N. C., 69, the 
Court said: "If the mule ran off the road quietly and mani- 
fested by its acts no great alarm, but a disposition to get away 
from the road, or if at first it stood still, off the road, until the 
near approach of the train, then it suddenly ran back on the 
road a short distance ahead of the engine and was killed, the 
engineer being unable to stop the train, in such case there would 
not be negligence and the defendant would not be liable. But 
in another view, if the mule was greatly frightened at the 
whistle and the train, was panicstricken, ran about wildly and 
rec'klessly in the immediate neighborhood of the road, and would 
as likely in its fright run on as from it, and the engineer failed 
to slacken the speed of the train, and the mule suddenly dashed 
back on the road and was killed by the engine, this would be 
negligence and the defendant would be liable for damages. I t  
may be conceded that where cattle are quietly grazing, resting or 
moving near the road-not on it, and manifesting no disposition 
to go on it-the speed of the train need not be checked; but the 
rule is different where the cow or mule is near the road and 
runs on, then off, along, nea,r to, and back uppn it. I n  such a 
case, reasonable diligence and care require that the engineer 
shall slacken the speed, keep the engine steadily and firmly 
under his control, and, if need be, stop it until the danger shall 

. be out of the way." 
That case is cited and approved by this Court in Snowdefi v. 

R. R., 95 N. C., 93, and Ward v. R. R., 109 N. C., 358. 
And in Doster v. R. R., 117 N. C., 651, 34 L. R. A., 481, the 

Court said: "Where a horse is being driven or is run- 
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ning uncontrolled along a highway parallel to a railway (557) 
of any kind, though it give unmistakable evidence by its 
movements that it is alarmed at an approaching train or car, 
the engineer or motorman in charge is not negligent in  failing 
to diminish the speed unless the animal is actually on the track 
in his front, or he has reasonable ground to believe that in its 
excited state it is about to go or may go upon it so as to cause 
a collision.') 

We think that the dog is not entitled to the same considera- 
tion at the hands of an engineer in charge of a moving locomo- 
tive that cattle or live stock are, and that the engineer is not, 
therefore, compelled to keep either as vigilant lookout for dogs 
or as great care in the management of his engine or train so as 
to prevent their injury as he is for cattle or live stock. How- 
ever, the dog in the case before us suddenly appeared on or near 
the track and manifested no fear or excitement. I t  is not 
hazarding too much to say that it is a matter of common knowl- 
edge that in the classification of animal life (not including 
man) the dog occupies a position in point of intelligence, fidelity 
and affection superior probably to all of the others. He  is 
known to have been for ages not only an animal of prey but 
wonderfully acquainted with the habits and ways of both man 
and beast and birds, keenly sensitive as to sight, hearing and 
smell, and remarkably agile in all of his movements. He  can, 
by training and association with man, become adept in many 
useful employments and can be tiught to do almost anything 
except to speak. They are known ordinarily to be able to take 
care of themselves amidst the dangers incident to their sur- 
roundings. Where a horse or a cow or a hog or any of the 
lower animals would be killed or injured by dangerous agencies 
the dog would extricate himself with safety. 

I n  a line with the foregoing observations is one in the opinion 
in  the case of Jones  v. Bond, 40 Fed., 281, where the 
Court, in denying the right of recovery for the negligent (558) 
killing of a dog, said: "I presume the reason that other 
cases of like kind have not been before the courts is that the dog 
is very sagacious and watchful against hazards, and possesses 
greater ability to divert injury than almost any other animal; 
in other words, takes better care of himself against impending 
dangers than any other. He  can mount an embankment or 
escape from dangerous places where a horse or cow would be al- 
together helpless; hence, the same care to avoid injuries to an 
intelligent dog on a railroad is not required of those operating 
the trains that it required in regard to other animals. The pre- 
sumption is that such dog has the instinct and ability to get out 
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of the way of danger, and will do so unless its freedom of action 
is interfered with by other circumstances at the time and place." 

We think, therefore, that the dog, on account of his superior 
intelligence and possession of the other traits which we have 
mentioned in respect to the diligence and care which locomotive 
engineers owe to their owners and to them, must be placed on 
the same footing with that of a man walking upon or near a 
railroad track apparently in possession of all his faculties, and 
that the engineer would be warranted in acting upon the belief 
that the dog would be aware of the approaching danger and 
would get out of the way in time to avoid the injury. As the 
engineer would be segligent if he ran over and injured or killed 
a man on the track who was apparently helpless, so he would 
be if he killed or injured a dog near or upon the track in a 
position which showed that he was helpless or totally oblivious 
of his surroundings. 

I n  Rapid Transit Co. I ) .  Dew, 100 Tenn., 317, 40 1;. R. A,, 
518, 66 Am. St., 755, the Court allowed a recovery because i t  
appeared that the dog which was killed was standing upon the 
track of the street railway, engaged in pointing soma birds, 

which fact the motorman saw for a considerable distance 
(559) before the car ran over the dog. Besides, we know of 

common knowledge that within this jurisdiction, at least, 
there is scarcely a household without a dog or dogs; that they 
are found in every street and public place, no limitation being 
put upon their free movements, and by the hundreds they daily 
pass in our cities and towns over the street railway track, where 
and as often as they please. If ,  therefore, i t  should be required 
that motormen in charge of these cars should exercise the same 
degree of care to avoid running over a dog that the law requires 
them to avoid injury to other animals, the public convenience of 
rapid transit in populous communities would be seriously im- 
paired and all business interests made to suffer, As the defend- 
ant's counsel say in their brief, '(the dog would be absolute 
master of the situation and-would force the electric cars out of 
business." 

The true rule, we are satisfied, should be that street railway 
companies, when their cars are properly equipped, should not be 
held liable in  damages for the killing of a dog by one of the street 
cars in motion, unless i t  was done under such circumstances as 
to justify the conclusion that the killing was done either will- 
fully, wantonly or recklessly. 

The undisputed evidence in this case renders it unnecessary 
to discuss, according to the view of the law which we have an- 
nounced, either of the alleged acts of negligence except the last 
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one, to wit, the failure to properly equip the cars with fenders. 
The plaintiff, in his examination in chief, had testified as to 
the killing of his dog and its value. He was afterwards re- 
called, and then testified, over the defendant's objection, that he 
had measured one of the fenders on one of the cars and found 
that i t  was twenty-five inches from the track' on one side and 
twenty-three inches from the track on the other side; and fur- a 
ther, that he saw several fenders that were about the same height 
from the track, and that there were three or four different 
kinds of fenders on the cars, and that the defendant used (560) 
on the big cars a very different fender from that used on 
the little cars, and that it was a little car that ran over his dog. 
That evidence ought not to have been received. I t  was offered, . 
of course, to prove that tlie fender upon the car that killed the 
dog was either improperly constructed orshad been permitted 
to become defective, and the jury might draw the inference that 
if the fender had been of standard make or in good condition 
the dog would not have been killed. But it not competent 
to show that the fender on the car which killed the dog. was de- " 
fective by evidence to the effect that a fender on one of many 
cars was defective or out of repair. The evidence would be too 
highly conjectural. Especially is this so in  this case, as it ap- 
pears from all the evidence that the plaintiff would have had no 
difficulty in identifying the car which killed the dog. The 
statement of the plaintiff, too, that there were several different 
kinds of fenders on the different cars, and that those on the big 
cars were very different from those on the little cars, and that 
one of the latter killed the dog, did not amount to evidence of 
any kind pertinent to the case. It did not tend to show which 
were the superior fenders or which were defective fenders, those 
on the big cars or those on the little cars. The evidence was mis- 
leading. And, besides, the very fact, if i t  existed, that the de- 
fendant had three or four different kinds of fenders would make 
it quite clear that evidence of one kind of fender on one of 
the cars should not be used to show how another car was 
equipped as to the fenders. The motorman testified that the 
fender on the car which killed the dog was in good condition 
and would do its work well, and there was no evidence to the 
contrary. 

The motion of the defendant to nonsuit the plaintiff 
because there was no evidence tending to show negligence (561) 
on the part of the defendant ought to have been allowed. 

Error. 

DOUGLAS, J., concurs in result. 

Cited:  Stewart e. Lumber Co., 14% N. C., 65. 
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PATTERSON ?;. RAMSEY. 
- - .- 

PATTERSON v. RAMSEY. 

(Filed 22 November, 1904.) 

COSTS-Ejectment-The Clode, secs. 525, 526, 527. 
I n  ejectment, where the defendant denies the right to possession 

. and denies that  plaintiff holds title in t rus t  for him, and judgment 
is rendered that  the defendant is entitled to the land upon pay- 
ment of an  amount found due the plaintiff, no part of the cost is  
taxable against the defendant. 

ACTION by J. M. Patterson against R. A. Ramsey,, heard by 
Judge 0. H. Allen and a jury, at February Term, 1904, of 
IREDELL. 

This action was brought to recover possession of a tract of 
land. Defendant set up in defense a par01 trust, as follows: 
That the plaintiff bought the lands at  a public sale made by the 
trustee under a power contained in a deed of trust executed by 
the defendant to S. J .  Brawley to secure a debt due him, and 
that prior to the sale he promised and agreed to hold it in trust 
for the defendant until he could pay the amount of the purchase- 
money advanced by the plaintiff, which was $3,995. That de- 
fendant remained in possession of the land after the sale, upon 
an agreement to pay the plaintiff out of the rents and profits a 
sufficient amount each year to keep down the interest, with 
which agreement he complied. That defendant offered to settle 

with the plaintiff upon the basis of $3,995 and interest 
(562) thereon if plaintiff would account for the rents and profits 

received by him, but he declined the offer and insisted 
upon receiving $6,060 as the price of the land, and would agree 
to settle only on that basis. Defendant, in his answer (section 
6), avers his willingness to settle with the plaintiff and to pay 
him any amount found due according to their contract or agree- 
ment. Although no reply was filed by the plaintiff to the 
answer, he seems to have denied the trust, as an issue was sub- 
mitted to the jury, based upon the averment in the answer of a 
trust, which was found in favor of defendant. Upon this find- 
ing of the jury the Court, at November Term, 1902 (Judge 
Neal presiding), adjudged tha-t the plaintiff was not the owner 
of the land, but that he held the legal title in trust for the de- 
fendant, and directed a conveyance of the title to be made by the 
plaintiff to the defendant upon the payment by the latter of the 
sum found due to the former, which sum, until it should be paid, 
was declared a lien upon the land. A reference was then ordered 
to state an account. The referees reported to November Term, 
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1903, finding that the defendant owed plaintiff $3,327.61, and 
exceptions were filed to the report by both parties. At February 
T e h ,  1904 (Judge 0. H. Allen, presiding), counsel for the re- 
spective parties agreed in writing as to the rulings upon the ex- 
ceptions which increased the amount which was found by the 
referees to be due to $3,558.61, and it was then further agreed 
by them that judgment should be entered therefor. The Court 
thereupon adjudged that the plaintiff convey the land to the de- 
fendant upon the payment of the debt thus ascertained, and that 
"all the costs incurred before the referees, including witnesses 
both for the plaintiff and defendant, be taxed by the Clerk of 
the Court against the defendant." There were other costs taxed 
against the defendant, but he took no exception thereto. Costs 
accrued to the time of making the order of reference were 

I taxed against the plaintiff. The Court provided for a (663) 
sale of the land if defendant failed to pay the debt and 
costs taxed against him by bhe day named in the judgment. De- 
fendant excepted to that part of the judgment taxing against 
him the costs of the reference as above set forth, and appealed. 

A~mf ie ld  & Turner,  for the plaintiff. 
L. C. Caldwell, W .  (7. Lewis and H. P. Grier, for the de- 

fendant. 

WALKER, J., after stating the case. Upon the foregoing state- 
ment of facts taken from the record, we think his Honor erred 
in taxing the defendant with any part of the costs covered by his 
exception. The taxation and payment of costs are now regu- 
lated bv statute (Clerk v. Comrs.. 121 N.  C.. 29). and the courts , ,, 
have no power, of course, to adjudge costs against any of the 
parties to an action otherwise than is indicated in the statute, 
save perhaps in some cases where the Court may exercise its 
discretion, but this case is not within any such exception. I t  is 
provided by the statute that "costs shall be allowed, of course, 
to the plaintiff upon a recovery in the following cases : (1) I n  
an action for the recovery of real property, or when,a claim of 
title to real property arises on the pleadings or is certified by 
the Court to have come in question at  the trial. (2) I n  an ac- 
tion to recover the possession of personal property. (3) I n  ac- 
tions of which a court of a justice of the peace has no juris- 
diction. "The Code, see. 525. '(Costs shall be allowed, of course, 
to the defendant in the actio?s mentioned in the preceding sec- 
tion, unless the plaintiff be entitled to costs therein." Section 
526. "In other actions costs may be allowed or not, in the dis- 
cretion of the Court." Section 527. This is an action for the 
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recoverx cf real property, and the plaintiff has not only 
(564) not recovered it, but the legal title which he holds has 

been decreed to be conveyed by him to the defendant 
upon compliance by the latter with a certain condition-the pay- 
ment of the sum due to the plaintiff. So that, the plaintiff has 
not "recovered" in the case* within the meaning of the statute. 
H e  sought to recover the land in violation of a par01 trust which 
affected his conscience and required him to surrender the pos- 
session of the land and the title upon the defendant's paying 
the money due. He denied the trust, and upon the issue raised 
by this denial he was defeated before the jury. I t  then became 
necessary to ascertain the amount due by the defendant, the 
parties having disagreed as to what i t  was. For this purpose 
a reference was ordered, to which order no exception was taken 
by either party. The bare fact that the referees found that de- 
fendant was indebted to the plaintiff in the amount mentioned 
in their report did not of itself subjeot the defendant to the pay- 
ment of any costs-not even to the costs of the reference. I n  
order to determine who should pay the costs, we must consider 
the general result and inquire as to who has, in the view of the 
law, succeeded in the action. When a plaintiff sues to recover 
land and the defendant denies the allegations of ownership and 
right to the possession and avers that plaintiff holds the land in 
trust for him, which trust the plaintiff denies, if the trust is 
established and plaintiff loses what he sued for, can i t  be said 
that he has recovered merely because, upon a reference to as- 
certain the amount due, the referees report a balance against the 
defendant ? If so, he recovers something that he did not sue for, 
and which he denied when he brought the action and up to the 
time of the adverse verdict of the jury belonged to him. A 
recdvery within the meaning of The Code cannot be predicated 
of anything conling to him which was not in the contemplation 
of the plaintiff when he filed his complaint, and especially of a 

thing to which he virtually disclaimed any right or title. 
(568) The reference and report of the referees were necessary 

to determine the extent of the defendant's equity, as the 
payment of the amount found to be due by him is the condition 
upon which only the Court will enforce that equity. Instead 
of the plaintiff having recovered in the action, the defendant 
has done so, because the plaintiff has failed to get the specific 
relief he demanded or anything akin to it, and the defendant has 
been awarded that for which he prayed, although he is required 
to pay money to the plaintiff, as ih the case of a mortgagor re- 
deeming his property. The equity arose out of the promise of 
the plaintiff to buy and hold the land for the defendant's use 
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and benefit and to convey it to him when he paid the purchase- 
money or any balance due thereon, so that the obligation to 
pay the money was an inherent part of the equity. 

I n  Vestal v. Sloan, 83 N. C., 555 (S. C., 76 N. C., 127), we 
find a case essentially like ours in its facts. The plaintiff 
brought suit to recover land and the defendant set up a par01 
trust, which was denied by the plaintiff. The jury found against 
the plaintiff and an order was made for an account, as the 
parties differed in respect to the amount due by the defendant. 
The referee's report showed that the defendant owed the plaintiff. 
Exceptions were filed by defendant and overruled, and the plain- 
tiff was adjudged to make title to the defendant upon payment of 
the balance due. Costs were taxed against the defendant and he 
excepted. I n  this connection the Court said: "The object of the 
action instituted was the recovery of possession of the land and 
the establishment of the plaintiff's legal title in  fee thereto. The 
defense set up was a trust attaching to the legal estate and the 
right to redeem upon payment of the residue of the debt with 
which the land was charged. Most of the costs were in- 
curred in determining this controversy and the sum to (566) 
be paid in redeeming, and in this the defendants pre- 
vailed and they are allowed to redeem upon payment of what is 
due. The plaintiff has not recovered the real property claimed 
in  the action. so as to entitle him to recover his costs (The Code, 
sec. 525, C.'C. P., sec. 276)) while the defendants' have sus: 
tained their counter claim and equity, which is but a reversed 
action between the same parties in which relief is a t  once af- 
forded instead of the defendants being forced to seek it in a 
new suit before another tribunal." And, quoting from the 
opinion of TAYLOR, C. J., in P r i c e  1;. Sykes ,  8 N. C., 87, i t  is 
further said: "With respect to costs, they ought to be paid by 
the defendants (the plaintiffs in the action), since they prose- 
cuted an unjust claim at law and have set up an inequitable de- 
fense in this Court.'' The Court finally held that the plaintiff 
had failed in his action and should pay the costs. To the same 
effect is Currie v.  Clark, 101 N. C., 321, where the same ques- 
tions precisely were involved. The Court in that case sums 
up the matter in these words: "We think the third exception . 
as to the costs in the Court below must be sustained. The 
plaidtiff failed to recover the land, to recover which alone the 
action was brought. The defendants alleged and established an 
equitable defense, which rendered it expedient and just to ad- 
minister certain equitable rights of the plaintiff, but the latter 
failed wholly to maintain the action as to the purpose for which 
it was brought." 
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S. v. Davrs. 

But the plaintiff's counsel contend that, as the defendant 
denied that anything was due, he thereby made an accounting 
necessary and should therefore be taxed with the costs of the 
reference. The record tends to show that the plaintiff himself 
did not know what was due, or, if he did, he did not dis- 
close it or claim any particular sum. For this reason a refer- 

ence was necessary. But it seems to us the cases :tbove 
, ( 5 6 7 )  cited furnish an answer to the contention, and further 

that Bruner. I:. Threadgill, 93 N.  C., 225, is decisive of 
this case. There a mortgagor brought an action to redeem, and 
the mortgagee resisted his right and lost. A reference was or- 
dered.for an accounting, and in order to ascertain the balance 
due by the mortgagor. A balance was reported in favor of the 
mortgagee and the usual judgment rendered for the payment of 
the amount due, and, in default of payment by a certain day, 
for a sale of the land. The mortgagee was adjudged to be taxed 
with all the costs. He excepted and appealed. This Court held 
that a judgment decreeing a sale and allowing the plaintiff in 

. that may to redeem was one in favor of the plaintiff, within the 
meaning of the lam, and affirmed the decision of the Court 
below. 

There is error in the ruling of the Court, and the defendant's 
exception is sustained. 

Error. 

Cited: Williams el. Hughes, 139 N .  C., 20. 

STATE v. DAVIS. 

(Filed 17 December, 1904.) 

1. TRIAL-Judge-Opinion Evidence. 
An expression by a t r ia l  judge tha t  a witness had fully explained 

for a n  hour to the jury and to the satisfaction of the court certain 
facts, is erroneous. 

2. TRIAIi-Judge-Opinion Eoicleace. 
Where a tr ial  judge presents the argument of the solicitor he 

should caution the jury not to convict the defendant until his guilt 
had been shown beyond a reasonable doubt. 

INDICTNEXT against E. J. Davis and others, heard by judge 
R. B. Peebles and a jury, at March Term, 1904, of BLADEN. 
From a judgment on a verdict of guilty the defendant appealed. 

Robert D. Gilrner, Attorney-General, for the State. 
HcLean, McLenn & McCorrnick, for the defendant. 
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MONTGOMERY, J. The bill of indictment against the defend- 
ants for an assault with a deadly weapon upon D. A. Singletary 
seems to be, froin certain parts of the evidence offered by the 
State, a very mild charge of the real offense committed against 
the peace of the State. I n  the night time several persons were 
discovered on or i n  the road at the prosecutor's premises, and on 
his opening his door to learn what he could of the matter he was 
fired a t  by one or two of these persons and wounded so as to 
lose the sight of one of his eyes. There was evidence tending to 
connect the defendants with the crime; but, for errors which oc- 
curred in the trial below, and which will be presently pointed 
out, there must be a new trial. The new trial is granted to the 
defendant Freeman because of certain remarks made by his 
Honor upon the examination of the witness Kerr, and to 
the other defendants because of error in  his instructions (569) 
to the iurv. 

U U 

I t  seems that on the morning next after the wounding of 
Singletary there was found stuck up on Singletary's stables an 
unsigned writing in  these words : "Mr. Singletary-You better 
put up fence as soon as you can, and if have to come after 
any more hogs you will find yourself in hell some morning." 
The evidence had disclosed that Singletary had impounded, 
under the stock law in  force in that section, some hogs of the 
other defendants than Freeman; that Freeman lived with the 
Davises, and that Freeman and E. J. Davis, on the day before 
the' night of the shooting, had demanded of Singletary the re- 
lease of the hogs and had gone off, saying they did not intend 
to pay damages, and that on the night of Singletary's injury 
his hog pen had been torn down and Davis' hogs carried off. The 
State insisted on the trial below that the paper writing found 
posted near the hog pen was in the handwriting of Freeman, and 
to prove that fact it offered as a standard of comparison a cer- 
tain affidavit which he had made before a registrar of election 
in his county in order that he might be enrolled as aapermanent 
voter under Laws 1901, chap. 556. The contention of the State 
was that as that affidavit had been found in the office of the 
Clerk of the Superior Court, witnessed by the registrar of elec- 
tion, i t  was therefore equivalent to and of the same dignity as 
an affidavit made in the trial of a civil action, and in law fur- 
nisheg a sufficient standard of comparisoll. That insistence, 
of the State raises a most important question of evidence, and as 
the State on the next trial may prove the handwriting of Free- 
man by other means, it is not necessary to decide i t  here. 

K e n ,  an expert witness on handwriting, was being examined 
as a witness for the State, and after he had been examined and 
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cross-examined at length was asked by the defendant's 
(570) counsel to explain to the jury the similarity in  the hand- 

writing of these papers. The witness said: "I will not 
go over to the jury and point out this similarity unless his Hon- 
or instructs me to do so." I t  is stated in  the record that just 
then his Honor, declining to allow the witness to further testify 
as to this matter, said in the presence and hearing of the jury 
"The witness has explained for at least an hour to the jury and 
the satisfactiom of the court (italics ours) the similarity of 
the writing in these papers." No doubt the Judge and the 
witness were tired out with the protracted cross-examination of 
the witness, but his Honor ought not to have expressed him- 
self in  the presence of the jury as to the effect the evidence of 
the witness had produced on his mind. What he said was 
equivalent to instructing the jury that the witness had proved 
the similarity of the writings to his satisfaction. That he had 
no right to say. 

His Honor, in giving the contention of the State, and to 
which the eighteenth exception was filed, was in  error. In- 
stead of presenting it as he did, it seems to us that he should 
have cautioned the jury against the spirit of its conclusion. 
The language of his Honor was as follows: "The State fur- 
ther insists that the circumstances a n d  facts detailed by the 
witnesses point to the guilt of the defendants; that the State 
has shown that a crime was committed under such circum- 
stances that no eye-witnesses could be had; that it has shown 
you a motive for the crime; that all the defendant~~were living 
on the land of E. J. Davis, whose hogs were shut up, and con- 
nected with him by blood or marriage; that the number of 
persons engaged in the crime mas from six to ten-more than 
enough to include all the defendants; that only one other man 
lived in the locality where the tracks were traced, and that * 
while i t  was impossible to get all the guilty ones, there is no 
danger of ietting too many." As long as he saw fit to present 

the argument of the Solicitor, he should have cautioned 
(571) the jury to have convicted neither one of the defendants 

until his guilt had been shown beyond a reasonable doubt. 
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STATE v. DANIEL. 

(Filed 20 September, 1904.) 
ASSAULT. 

The cursing of a person and ordering him to come to the defend- 
ant, and he obeying through fear, is not an assault. 

INDICTMENT against Richard Daniel, heard before Judge C. 
$1. Cooke and a jury, at November Term, 1903, of HALIFAX. 

Indictment for assault with a deadly weapon. 
Edgar Alston, a witness for the State, testified: "I went to 

my hog-pen one Sunday at Littleton, about two monthe ago, 
taking them slops. Just below the hog-pen, when I got there, 
was the defendant and his brother-in-law, Mr. Burton. After 
I fed the hogs and started towards the house the defendant 
called me to come to him. I told him I was in a hurry to get 
back home to dress and go to preaching. He  called me again, 
and said 'You come here.' I replied, 'Yes, boss man, of course 
if you order me to come I'll come.' I pulled off my hat and 
went on to him, and he cursed me and said 'Why can't you 

~r come to me when I call you?' I told him I did. I always obey 
a white man when he calls me, and I knew he meant for me 

, to come. , J u s t  about that time he snatched a knife out of his 
right hand coat pocket that was open and put the blade right 
up against my throat and told me if I moved my hands he 
would cut my damned throat, and then he tapped me on the 
head with the handle of it. I stood there with my hands right 
down by my sides until he told me to put my hat on and 
go to the house. Mr. Burton was standing near there, ( 5 7 2 )  
but did not try to stop him. I think the defendant was 
kind of intoxicated. I do not think if he had been sober 'he  
would have done so." On cross-examination the witness stated: 
"It was between eleven and twelve o'clock. I pulled my hat off 
as I started to him, and just as I got up to him I put my hat 
on, and he asked me why I did not come up to him when he 
called, and told me to take off my hat like a damn negro ought 
when he came up to talk to him, and then drew his knife and 
pulled off my hat.'' 

The defendant, in his testimony, denied that he had used a 
knife, but admitted that he cursed the pryecutor, and stated 
that he had merely asked him to bring him a match and when 
he came told him he was too damned slow. 

J. H. Burton, a witness for the defendant, testified that he 
is a brother-in-law of the defendant, and that the latter merely 
asked the prosecutor to bring him a match, and as the prosecutor 
started back to get it the defendant cursed him several times. 
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The witness was with Daniel at the time, but saw no knife, 
though he may have had one without the witness seeing it. The 
prosecutor took off his hat after he came up to the defendant. 
The witness admitted that he did not say anything about a 
match at the trial before the magistrate. 

There was evidence tending to show that the defendant was 
under the influence of liquor a t  the time of the alleged assault, 
and also a t  the trial before the magistrate, when he drew a 
stick back at his own father. 

The prosecutor was recalled and testified that the defendant 
did not ask him for a match and did not state a t  the magistrate's 
trial. that he had done so. The defendant was convicted of a 
simple assault, and appealed from the jud-pent rendered upon 
the verdict. 

( 5 7 3 )  Robert D. Gilrner, Attorney General, for the State. 
E. L. Travis, for the defendant. 

WALKER, J. We must consider this case as if the Court 
below had given only the first instruction to the jury as to 
what would be sufficient to convict the defendant of a simple 
assault, because the jury were told that if they found the facts 
to be as stated in either one of the three instructions they 
should return a verdict of guilty, and we are unable to deter- 
mine by which of the instructions the jury were influenced in 
coming to their verdict. We think that the second and third 
instructions were correct in law; and if we could see clearly 
and with absolute certainty that the jury acted solely under 
them, or either one of them, there would be no error and we 
would so declare; but as the jury may have acted solely under 
the first instruction, we must assume in this appeal, and in 
testing the correctness of the Judge's charge, that they did so 
act. 

The first instruction was that if the defendant cursed the 
prosecutor, Alston, and ordered him to come to him, and Alston 
obeyed through fear, tlie defendant was guilty of an assault. 
Before the prosecutor reached the place near the hog pen where 
the defendant was standing, the latter had made no threat nor 
had he offered or attempted any violence to the person of the 
prosecutor, nor was, there any display o r  exhibition of force of 
any kind, so far as the evidence here shows. I n  this state of 
the case we are unable to sustain this instruction as a correct 
statement of the law of assault. It would seem, says READE, J., 
that there ought to be no difficulty in determining whether any 
given state of facts amounts to an assault, but the behavior of 
men towards each other varies by such mere shades that it is 
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sometimes very difficult to characterize properly their acts and 
words. 8. v. Hampton, 63 N. C., 14. While the law relating 
to this crime would seem to be simple and of easy application, 
we are often perplexed in our attempt to discriminate 
between what is and what is not an assault. But in (574) 
this case we have no such difficulty, as the law applicable 
to the facts has been clearly stated and well settled by the de- 
cisions of this Court. 

An assault is an intentional offer or attempt by violence to 
do any injury to the person of another. There must be an 
offer or attempt. Mere words, however insulting or abusive, 
will not constitute an assault, nor will a mere threat or violence 
menaced, as distinguished from violence begun to be executed. 
Where an unequivocal purpose of violence is accompanied by 
any act which, if not stopped or diverted, will be followed by 
personal injury, the execution of the purpose is then begun 
and there has been a sufficient offer or attempt. 8. v. Davis, 
23 N.  C., 125, 35 Am. Dec., 735; 8. v. Reavis, 113 N. C., 677. 
This principle, as stated by Judge GASTON in the first case 
cited, has been adopted as a correct exposition of the law of 
assault, not only in subsequent decisions of this Court, but in 
numerous cases decided in the courts of the other States. There 
must, therefore, be not only threatening words or violence men- 
aced, but the defendant must have committed some act in  exe- 
cution of his purpose. I t  is not necessary at all that his words 
should be accompanied or followed by an actual battery, for a 
mere assault excludes the idea of a battery, but he must either 
offer to do violence, as by drawing back his first or raising a 
stick, or attempt to do it, as by aiming a blow at another which 
does not take effect because it is warded off by a third person, 
or by shooting at another and missing the mark-all of which 
is clearly and fully explained by PEARSON, C. J., in S. V. Myer- 
field, 61 N. C., 108. I t  is not necessary, in view of the facts 
of this case, that we should stop here to state how these acts 
can be qualified by words or otherwise, and with what restric- 
tions or exceptions, so as to relieve the accused of any guilt. 
The law in this respect is also discussed in Myerfield's 
Case, supra. 

The principle is well established that not only is a 
(575) 

person who dffers or attempts by violence to injure the person 
of another guilty of an assault, but no one by the show of vio- 
lence has the right to put another in fear and thereby force 
him to leave a place where he has the right to be. S ,  v.  Hamp- 
ton, 63 N.  C., 13;  S. zl. Church, 63 N.  C., 15; 8. v. Rawles, 65 
N. C., 334; S .  v. Shiprnan, 81 N. C., 613; 8. v. Martin, 85 N. 
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C., 508, 39 Am. Rep., 711; S. v. Jeffreys, 117 N. C., 743. I t  
is not always necessary to constitute an assault that the per- 
son whose conduct is in question should have the present !a- 
pacity to inflict injury, for if by threats or a menace of vlo- 
lence which he attempts to execute, or by threats and a display 
of force, he causes another to reasonably apprehend imminent 
danger and thereby forces him to do otherwise than he would 
have done, or to abandon any lawful purpose or pursuit, he 
commits an assault. It is the apparently imminent danger 
that is threatened rather than the b e s e n t  "ability to inflict Tn- 
jury which distinguishes violence menaced from an assault., 
S. v. Jeffries and S. v. Martim, supra. I t  is sufficient if the 
aggressor, by his conduct, lead another to suppose that he will 
do that which he apparently attempts to do. 1 Archb. Cr. Pr., 
PI. & Ev. (8 Ed. by Pomeroy), 907, 908. 

If ,  therefore, the defendant had threatened the prosecutor 
with violence and the threat had been accompanied by any 
show of force, such as drawing a sword or knife, or if he had 
advanced towards the prosecutor in a menacing attitude, even 
without any weapon, and had been stopped before he delivered 
a blow, and the prosecutor had been put in fear and compelled 
to leave the place where he had the lawful right to be, the as- 
'sault would have been complete, although he was not at the 
time in striking distance. But in this case, so far as the facts 

recited in  the first instruction should be considered, 
(576) there was not even violence menaced, but, at  most, only 

offensive and profane words. There must be an overt 
act or an attempt, or the unequivocal appearance of an at- 
tempt, with force and violence, to do a corporal injury-such 
an act as will convey to the mind of the other person a well 
grounded apprehension of personal injury. Bare words will 
never do, for, however violent they may be, they can not take 
the place of that force which is necessary to complete the of- 
fense. They are often the exhibition of harmless passion and 
do not by themselves constitute a breach of the peace, as the 
law supposes that against mere rudeness of language ordinary 
firmness will be a sufficient protection. S. v. Covington, 70 
N. C., 71. 

I t  may be, as suggested, that the positions of the two par- 
ties were relatively unequal, as the defendant belonged to a 
strong and dominant and the prosecutor to a weak and servile 
race, and it may further be that the words of the prosecutor 
as he approached the defendant were the cringing utterances of 
servility and showed great humility and submissiveness because 
of the lowliness of his station in life as compared with that of 
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the defendant, and therefore he abjectly obeyed the latter's 
command to come to him. All this may be true; and while it 
reflects little credit upon the defendant, whose conduct as i t  
now appears to us can not be too severely condemned, i t  can 
not have the effect of reversing a long established principle of 
the law to which we must adhere, i t  being founded upon reason 
and justice and treated by the courts and the text writers as 
one of universal application. S. v. Milbaps, 82 N.  C., 549. il- 
lustrates the extent to which the principle has been carried. 
In that case i t  appeared that the defendant addressed grossly 
insulting language to the prosecutor and then picked up a stone 
about twelve feet from the prosecutor, but did not offer to 
throw it, and the Court held that it was not an assault, but 
only violence menaced, and it was therefore error for 
the lower Court to charge the jury that if the acts and (577)  
words of the defendant were such as to put a man of 
ordinary firmness in fear of immediate danger, and the de- 
fendant had the ability at the time to inflict an injury, he 
would be guilty. Substantially to the same effect is S .  v. 
Mooney, 61 N. C., 434. See also, Johnson v. State, 43 Texas, 
576. I n  neither of those cases, though, was the prosecutor de- 
terred from doing what he had a right to do, or in any respect 
unlawfully restrained in his action or conduct or constrained 
to act contrary to his wishes. 

I t  was argued that the verdict nec'essarily excluded the idea 
that a knife was drawn by the defendant, but we can not as- 
sent to that conclusion, as the jury may have proceeded under 
either the second or third instruction in convicting the defend- 
ant. The prosecutor's testimony as to the use of the knife was 
positive, and opposed to i t  was that of the defendant, while 
that of Mr. Burton was negative. The jury did not accept 
and act upon the defendant's testimony, as they could not 
have returned the verdict they did if such had been the case, 
and, having accepted the prosecutox's version, as shown by the 
verdict, they may have adopted it in its entirety. While it may 
be true, therefore, that they convicted the defendant under the 
first instruction, it does not by any means follow that they did 
not do so under the second or third; but as we are unable to 
decide with any legal certainty which instruction influenced 
them, we must assume and decide that the verdict was given 
under the first or erroneous instruction, which entitles the de- 
fendant to another trial. 

New trial. 

Cited: 8. v. Morgan, post, 632; 8. v. Garland, 138 N.  C.. 
680; 8. v. flcott, 142 N .  C., 585. 
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STATE v. LEARY. 

(Filed 27 September, 1904.) 

I. FORCIBLE ENTRY AND DETAINER-Prosecutor-The Code, see. 
1028. 

Where a person, in the absence of the pros&utor, merely un- 
locked and took off the lock put on by the prosecutor and put his 
own lock on, without breaking anything or doing any violence, and 
committed no violence upon the return of the prosecutor, he is not 
guilty of forcible entry and detainer. 

2. FORCIBLE ENTRY AND DETAINER. 
Where the possession of the prosecutor in forcible entry and de- 

tainer is only by sufferance, the progecution cannot be sustained. 

INDICT~IENT against A. J. Leary, heard by Judge G. 8. Fer- 
guson and a jury, at Spring Term, 1904, of PAMLICO. From 
a verdict of guilty and judgment thereon the defendant ap- 
pealed. 

Robert D. Gilmer, Attorney-General, for the State. 
Simmons & Ward, for the defendant. 

- CL-~RK, C. J. The defendant was id ic ted  for forcible entry 
and detainer (The Code, see. 1028), which differs from forcible 
trespass in that the entry is committed in the absence of the 
person claiming possessipn (8. v. Larzey, 87 N.  C., 535), gist 
being the forcible entry as well as withholding possession by 
the strong hand after the return of the party who was in pos- 
session. There must be some force or violence in the entry in 
excess of a simple trespass ( S .  v. Pollok, 26 N.  C., 305, 42 Am. 
Dec., 140; S. v. Jacobs, 94 X. C., 950)) and that was not 
shown by the prosecutrix, whose testimony is that the defend- 
ant, in her absence, '(unlocked the lock I had put on, and took 
i t  off and then put his own lock on, without breaking anything 

or doing any damage." Nor was there any violence on 
(579) the return of the prosecutrix, as in S. v. McCamless, 31 

N .  C., 375, which is quoted at length in S. v. Laney, supra, 
a t  page 537. The North Carolina statute (The Code, see. 1028) 
is practically a copy of 5 Rich. 11, chap. 8 ;  2 Bishop Cr. Law 
(7 Ed.), sec. 492. "In order to maintain * * * a crim- 
inal prosecution for forcible entry and detainer under the early 
English statutes, or those of a later time, which are based upon 
them and are similar in their provisions, i t  must appear that 
the plaintiff (person) was deprived of or was kept from the 
possession of the premises in question by actual force or ap- 
pearances tending to inspire a just apprehension of violence." 
13 Am. & Eng. Ency. (2  Ed.), 757. "A forcible entry is not 
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proved by evidence of a mere trespass; there must be proof of 
such force, or at least such show of force, as is calculated to 
prevent any resistance. * * * Drawing a latch and en- 
tering a house seems not to be a forcible entry according to 
the better opinions; so, if a man opens the door with a key, or 
enter by an open window, or if he enter without the semblance 
of force, as by coming in peaceably, enticing the one out of 
possession and afterwards excluding him by shutting the door, 
without other force, there will not be forcible entry." 2 Bishop 
Cr. Law, 509; 1 Russell Crimes, 426. '(Entering a room in a 
sawmill which was in occupation of the plaintiff and Iocked 
with a padlock, but in which there was no person a t  the time 
of the entry, through a hole in the floor, and afterwards re- 
moving a bolt for the purpose of making ingress and egress 
easy, does not constitute a forcible entry." Pike v. Witt, 104 
Mass., 696. 

Besides, the prosecutrix had no possession save by suffer- 
ance. She was the sister-in-law of the widowed daughter of 
the defendant, and lived, by agreement of the defendant with 
his daughter and her children in a house on the defendant's 
land till some months after the death of the daughter, 
when the defendant took his grandchildren to his own (580)' 
home. The prosecutrix remained in the house, keeping 
her household things therein, notwithstanding the defendant's 
demand for possession, going to a neighbor's to sleep and re- 
turning to the house each day. The prosecutrix was not a 
tenant; the agreement to live with the daughter and children 
expired after the death of the daughter and the subsequent re- 
moval of the children. That under such circumstances the de- 
fendant quietly took possession by unlocking the door and put- 
ting on a lock of his own, did not make him guilty of forcible 
entry. He  but resumed possession of his own and without 
force. 

Indeed, in S. v. Davis, 109 N. C., 812, 14 L. X. A., 206, i t  is 
said: "When the premises are withheld by one having a bare 
charge or custody, as a servant or a mere trespasser or in- 
truder, the owner may break open doo& and forcibly enter if 
unnecessary force is not used." I t  is true i t  is there further 
said that a landlord is guilty of forcible entry who violently 
dispossesses a tenant whose lease has expired, citing Wharton 
Crim. Law (9 Ed.), 1087. But here the prosecutrix had never 
been a tenant, and there was no violence. S. v. Mills, 104 N. 
C., 907, 17 Am. St., 706, distinguishing S. u. Himon, 83 N. C., 
640. I n  instructing the jury that if they believed the state of 
facts above recited the defendant was guilty there was 
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STATE v. MOORE. 

(Filed 4 October, 1904.) 

FORXER CONVICTION-Jeopardy-Justice of the Peace-The Code, 
seos. 898, 1133, 1144,1145, 11/9-Colzst. N. C., Art. IV,  see. 33. 

The conviction of a person before a justice of the peace which is 
collusive and not adversary is not gufficient to  sustain a plea of 
former conviction. 

INDICTMENT against Dave Moore, heard by Judge Frederick 
Moore and a jury, at August Term, 1904, of DUPLIN. 

The defendant was indicted in the Superior Court for an as- 
sault with metallic knuckles on Jacob Dobson, and pleaded 
former conviction and not guilty. I n  support of the first plea 
the defendant introduced in  evidence a proceeding before a 
justice of the peace, from which it appeared that on the same 
day on which the assault was committed he made affidavit be- 
fore, the justice charging himself with a simple assault on Dob- 
son. The justice issued a warrant for Moore, on which is this 
entry: "Said defendant voluntarily came up to be tried and 
dealt with as the law directs." There was no return of any 
officer. Moore was then sworn and examined by the justice 
concerning the assault, and upon his own evidence was ad- 
judged to be guilty and fined one dollar and taxed with the 
costs. I t  was admitted a t  the trial below that the defendant 
"swore out the warrant against himself, and that the justice, 
without notice to the injured party or any one else, and without 
hearing any testimony except the defendant's own statement, 
disposed of the case." 

The Court charged the jury that if they believed the evi- 
dence the trial and con\-iction before the justice were a nullity 
and the plea of former conviction was not sustained. Defend- 
ant excepted. There was evidence tending t o  show that de.+ 

fendant assaulted Dobson with metallic knuckles, and 
(582) there was also evidence tending to show the contrary 

and that only a' simple assault was committed. The 
jury convicted the defendant of a simple assault, and from the 
judgment on the verdict he appealed. 

Robert D. Gilmer, Attorney-General, for the State. 
Stevens, Beasley & Weeks, for the defendant. 

WALKER, J., after stating the facts. The Constitution, Art. 
IV, see. 27, confers jurisdiction upon justices 'of the peace 
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"under s<ch regulations as the General Assembly shall pre- 
scribe, of all criminal matters arising within their counties, 
where the punishment can not exceed a fine of fifty dollars 
or imprisonment for thirty days." The General Assembly has 
from time to time prescribed the rules and regulations under 
which this jurisdiction shall be exercised. Among other pro- 
visions of the law, it is required that a complaint shall be made 
to the justice that a criminal offense has been committed and 
the complainant and any witnesses produced by him shall be 
examined, and i t  must appear by such examination that ,an of- 
fense has been committed before any warrant is issued. The 
Code; see. 1133. I t  is further provided that the justice before 
whom any person so charged with having committed a crim- 
inal offense is brought, shall examine the complainant and the 
witnesses, on oath, in the presence of the defendant, and he 
shall then proceed to examine the defendant in relation to the 
offense charged (sections 1144 and 1145)) and the witnesses 
shall not be present during such examination of the defendant. 
Section 1149. Either party, the complainant or the accused, 
is entitled to a jury trial, if demanded. Section 898. 

I t  is made clear enough by these provisions of the law, even 
when considered apart from the well established methods of 
judicial ,procedure, that i t  was contemplated there should 
be an adversary proceeding in all trials of criminal cases (583) 
before a justice of the peace, especially when the justice 
assumes final jurisdiction. I t  was never intended that the ac- 
cused should be also the accuser and the sole witness against 
himself. Such a proceeding would not conduce to the discov-. 
ery of truth, and the detection and punishment of crime, which 
is the real object to be obtained, and would oftener than other- 
wise defeat the very ends of justice. What was done by the 
justice and the defendant, as shown in this case, has none of 
the features or characteristics of a iudicial investigation. I t  

L. 

was nothing less than a sham and a mockery of justice and 
should never receive the countenance and surely not the sanc- 
tion of the law. The State has in fact never been heard, the 
injured party was never notified, and no witnesses were examined 
to explain or contradict the defendant's statemapt. I f  the pro- 
ceeding had been found to be collusive, so that it would have 
appeared that the conviction and light sentence were procured 
by the fraud of the accused, which was acquiesced in by the 
Court, the law would at once have adjudged it to be a nullity. 
S. v. Swepson, 79 S. C., 632; S. v. Roberts, 98 N. C., 756. I f  
the Court will disregard the former conviction if found as a 
fact to have been obtained by fraud, and collusion, with how 
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much greater reason should i t  ignore i t  when it a h e a r s  on 
the very face of the proceedings, as i t  does in this case, and by 
conclusive presumption of law that there was such palpable 
misconduct as vitiated i t  and rendered void the pretended judg- 
ment of conviction. We can see by a mere inspection of the 
papers introduced in  supp0r.t of the plea that there has in con- 
templation of law been no judicial investigation and, conse 
quently, no trial of the accused. I f  the fraud or collusion un- 
derlying the pretended prosecution does not appear upon the 
face of, the proceedings the State, when the plea of former ac- 

quittal or former conviction is set up, is required to 
(584) plead the fraud by way of replication to the plea and 

then the issue thus joined is tried separately by the 
jury. 8 .  v. Swepson, supra; S.  v. Yarbrough, 8 N. C., 79. 

I f  one procures himself to be arrested and prosecuted for an 
offense which he has committed, thinking to get off with a 
slight punishment and to bar any future prosecution carried 
on in  good faith, and if the proceeding is really instituted and 
managed by himself, he is, while thus holding his fate in his 
own hand, in no jeopardy. The State is no party in fact, but 
only such in name; the magistrate under euch circumstances 
adjudicates nothing; "All is a mere puppet show and every 
wire is moved by the defendant himself." The judgment, 
therefore, is a nullity and is no bar to a real prosecution. 1 
Bishop's Cr. Law (6 Ed.), sec. 1010. I n  Holloran v. State, 80 
Ind., 586, the Court fully sustains and approves the doctrine 
as thus substantially laid down by Bishop, and adds: "If the 
whole case is controlled and managed by the accused there are 
no adverse parties, and when this is so there can not in the 
true sense of the term be a former conviction or acquittal. If 
the proceeding is absolutely void, then it may be attacked in 
any manner; the State is not required to make a direct at- 
tack." One of the strongest expressions from any Court upon 
the subject that we have seen will be found in S.  v. Green, 16 
Iowa, 239, where i t  is said of a judgment procured by col- 
lusion: "In this state of the case the State had its election 
to appeal or to treat the action of the magistrate as a farm 
and his judgmept as a nullity." That case is strikingly illus- 
trative of the general rule and but shows the decided trend of 
judicial thought towards the view that a proceeding wherein a 
defendant accuses and prosecutes himself is not real but ficti- 

tious, a mere travesty, which will not be allowed to stand 
(585) in the may of a serious enforcement of the law. A 

good statement of the principle will be found in 12 
Cyc. of Law & Pro., 262, with a full and accurate citation of 
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the leading cases upon the subject, which we have examined 
. . and find to be in  perfect accord with the text. The following 

authorities support the general proposition that there is no 
former jeopardy if the acquittal or conviction was procured 
by the defendant, even indirectly, by fraud or collusion or for 
tLe purpose of f b r e s t a ~ l i n ~  a r&l prosecution by the State or 
the injured party. Watkins v. State, 68 Ind., 427, 34 Am. 
Rep., 273; Corn. v. Dascom, 111 Mass., 404; McFarland v. 
State, 68 Wis., 400, 60 Am. Rep., 867; Thomas u. State, 114 
Ala., 31 ; Bulson v. People, 31 Ill., 409 ; Peters v. Koepke, 156 
Ind., 35; 8. v. Green, 16 Iowa, 239 ; 1 Wh. Cr. Law, sec. 546; 
Archbold's Cr. P1. & Pr., 352; S .  v. Boberts, 98 N. C., 756. 
I n  S, v. Cole, 48 Mo., 70, the defendant having committed an 
assault went before a justice and caused proceedings to be in- 
stituted against himself, and was fined three dollars and taxed 
with the costs. Subsequently a prosecution was instituted by 
the injured party for the same offense. The defendant pleaded 
former conviction in bar of the prosecution, and the Court said: 
"It is apparent that the first prosecution was a mere sham, 
gotten up by the defendant to shield him from the con- . 
sequences of a real prosecution followed up by a real prose- 
cutor. His action in that respect was a fraud upon the crim- 
inal justice of the State, and can not be allowed to succeed. 
The conviction, if such i t  might be called, is no bar to the 
present prosecution. I t  is a sufficient answer to the plea that 
the alleged conviction was procured by the fraud and evil prac- 
tice of the defendant himself." Precisely to the same effect are 
the cases of Bradley v. State, 32 Ark., 722, and 8. v. Wakefield, 
60 Vt., 518. I n  each of the last three cases, the Court treated 
the former proceeding, which was pleaded in bar, as void on 
its face. I n  Corn. v. Alderman, 4 Mass., 478, the defend- 
ant being arraigned on an indictment for an assault and (586) 

+ battery and being inquired of by the Clerk whether he was 
guilty or not guilty, said he was guilty, but added that .he had 
himself informed a justice of the peace of the county of his 
offense, by whom he had .been sentenced to pay a fine. The 
Court directed the Clerk to enter a plea of guilty alone, ob- 
serving "that it had heretofore been solemnly determined that 

. a conviction of a breach of the peace before a magistrate, on 
the confession or information of the offender himself, was no 
bar to an indictment by a grand jury for the same offense." 

We have discussed the matter somewhat at length because 
we deemed it important to the due administration of the crim- 
inal law in this State to do so. I t  is useless to advance further 
argument or to cite additional authorities to show that the 
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plea of former conviction was not supported by the proceed- 
ing had before the magistrate. I t  constituted in every respect 
such a wide departure from the established and well known 
forms of judicial procedure as to be entitled to no considera- 
tion from the law, and it was therefore properly treated as a 
nullity. I t  may be well to add that a justice or other judicial 
officer (as said in 8. v. Roberts, 88 N.  C., 756) who participates 
in  or connives at an evasion of criminal justice in any pro- 
ceeding before him exposes himself to prosecution for mal- 
feasance in office. There was no error in the ruling of the 
Court below. 

No error. 

Cited: S. 7;. Lucas, 139 N.  C., 573;  S .  v. Cale, 150 K. C., 809. 

(587) 
STATE v. ROBERSOK. 

(Filed 4 October, 1904.) 

1. LICENSES-Indictment-Emigrafit Agefit-Lam 1908, ch. 247, see. 
74-The Code, see. 1183. 

Where a statute makes i t  a crime t o  "engage in the business of 
procuring laborers," etc., i t  is  sufficient to  charge in the indictment 
t ha t  a person "engaged in  procuring laborers," etc. 

2. LICENSES-Taxation-Police Power-Const. N .  C., Art .  V, see. 3. 
Laws 1903, ch. 247, see. 74, taxing persons engaged in the busi- 

ness of procuring laborers for employment outside the State, is a 
valid exercise of legislative power to tax  trades and professions, 
and is not a police regulation. 

3. TAXATION-Licenses-Constitutional Law. ' 

A tax  on the business of procuring laborers for employemnt out- 
side the State being a n  exercise of the power of the State to levy 
taxes, the amount is  not reviewable by the courts. 

INDI~TMENT against J. W. Roberson, heard by Judge Fred- , 

erick Moore and a jury, at  April Term, 1904, of FRANKLIN. 
From a judgment of guilty upon a special verdict, the defend- 
ant appealed. 

Robert D. Gilmer, Attorney-General, for the State. 
Day & Bell, T .  B. Wornack and Murray Allen, for the de- 

fendant. 

CONNOR, J .  The defendant was indicted for violating sec- 
tion 74, chap. 247, Laws 1903, in the following words: "The 
jurors for the State, upon their oath, present: That J. W. 
Robersoh, late of the county of Franklin, at and in said 
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county * x * did engage in procuring laborers for em- 
ployment out of the State without having first paid the 
license tax," etc., etc. The defenadnt made a motion 
in this Court to arrest the judgment for defect in the (588) 
bill of indictment, in that it did not charge that the de- 
fendant eagaged in t he  'business of procuring laborers, etc. 

The statute is in the following words: "On every emigrant 
agent or person engaged in procuring laborers for employment 
out of this State an annual license tax of one hundred dollars 
for the State and one hundred dollars for the county for each 
county in which such agent or person does business, the same to 
be collected by the sheriff. Any person engaging ip  this busi- 
ness without first paying said tax shall be guilty of a misde- 
meanor," etc. I t  is insisted by defendant's counsel that the 
statute is enacted and must be sustained under the power con- 
ferred upon the Legislature to tax trades, professions, fran- 
chises and incomes. Const., Art. V, sec. 3. That this section 
does not empower the Legislature to impose a tax upon the 
single act of procuring laborers, etc., but upon the business of 
doing so. That the last clause of the statute makes "engaging 
in this business," a misdemeanor, and that the charge in the 
bill must be as broad as the language of the statute. The well 
prepared brief cites a number of authorities sustaining this 
position. We do not question its correctness, and if the bill 
upon a reasonable construction simply charges a proc'uring of 
laborers, etc., the motion should be allowed. We are of the 
opinion, however, that the words "engaged in procuring labor- 
ers," etc., is equivalent to the charge of engaging in the busi- 
ness, etc. To say that one is engaged in an occupation signi- 
fies much more than the doing of one act in the line of such 
occupation. I t  is an expression in commoq use, and well un- 
derstood, that one is engaged in merchandizing or in prac- 
ticing law. Webster's International Dictionary defines-"En- 
gage": "To embark in a business; to employ or involve one- 
self; to enlist." Century Dictionary: "To occupy oneself; be 
busied.'' 11 Am. & Eng. Ency. (2  Ed.), 33. To charge 
that the defendant "did keep a tenpin alley7' was held (589) 
not to be equivalent to charging that the defendant en- 
gaged in the business of keeping a tenpin alley. Eubamks v. 
S t a t e ,  17 Ala., 181. I f  the charge had been that the defend: 
ant engaged in keeping a tenpin alley we think the bill would 
have been sustained. The motion in arrest of judgment is sup- 
ported by a well considered brief and oral argument to which 
we have given due consideration. For the reasons given, and 
in  obedience to the provisions of section 1183 of The Code, we & 
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think the bill sufficiently charges the offense. The motion 
must be denied. 

The jury found for their special verdict "That in  February, 
1904, the defendant J. W. Roberson did engage in the business 
of procuring laborers for employment out of the State, to-wit, 
for one R. H. Jones in the State of Georgia, without having 
paid or offered to pay the license tax, either to the State or 
county, required by section 74 of chap. 247, Laws 1903. The 
Court upon the special verdict adjudged the defendant guilty 
and pronounced judgment, to which he excepted and appealed. 
His first exception is based upon the contention that the tax 
imposed by the statute "is unreasonable, excessive, restrictive 
and prohibitive." I t  is conceded, and we have no difficulty in 
holding, that the statute is an exercise of the power to tax 
trades, professions, etc., and not a police regulation. The brief 
of the defendant seems to suggest that this Court in  8. 9. 

.Moore, 113 N. C., 697, 22 L. R. A,, 472, held that the tax of 
$1,000 imposed by Lams 1891 was void because excessive and 
prohibitive. A careful examination of the very able and well 
considered opinion of Chief Justice SHEPHERD clearly shows 
that the Court held that if the statute was to be construed as 
a measure for raising revenue it was invalid because the tax 
imposed was not uniform-applying only to certain counties. 

I f  to be construed as an exercise of the police power, 
(590) the amount of the license fee was restrictive and pro- 

hibitory. The Chief Justice says that in the opinion 
of the Court it was a tax. Holding as we do, that the act of 
1903, being section 74 of the Revenue Act, and a part  of 
"Schedule B," which expressly. declares that the taxes iniposed 
are license taxes "for the privilege of carrying on the business 
or doing the act nal?led," we regard the questions raised by the 
defendant's first exception as settled by the decision of this 
Court in S. v. Hunt, 129 N. C., 686, 85 Am. St., 758, render- 
ing it unnecessary to do more than refer to the opinion of the 
Court as written by the present Chief Justice and concurred 
in by Justices MONTGOMERY and DOUGLAS. I t  is true that the 
tax imposed by the statute under review in that case was twen- 
ty-five dollars, and in the case before us one hundred dollars. 
We would have no difficulty. in holding that, in the absence of 
any evidence or finding in the special verdict as to the num- 
ber of persons who might be employed as laborers, the extent 
of the business or the profits to be made, the tax imposed was 
not unreasonable or excessive. We do not wish to be under- 
stood as intimating that this Court has any power to declare 
a revenue measure, otherwise constitutional, invalid because of 
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the amount of tax levied. When the Constitution confers upon 
the Legislature the power to lexy taxes, the amount of the tax 
to be levied is committed to that department of the government 
and not open to review by the judicial department. We may 
inquire into the question of power, but not as to the manner 
of its exercise. I n  an exhaustive and very able opinion writ- 
ten by Mr. Justice White in McCray v. The United Xtates, 195 
U. S., 27, he says: "Since the taxing power conferred by the 
Constitution knows no limits except those expressly stated in 
that instrument i t  must follow, if a tax be within the lawful 
power, the exertion of that power may not be judicially re- 

. strained because of the result to arise from its exer- 
cise." The other exceptions have been disposed of by (591) 
the decision in  8.  2:. Hunt, supra, citing Williams v. 
Fears, 179 U .  S., 270. We refrain from discussing the question 
from the standpoint of an exercise of the police power for the 
reason suggested in the concurring opinions in Hunt's case. 
For the reasons stated there is 

No error. 

Cited: Carr v. Comrs., ante, 126; 8.  v. Roberson, post, 592; 
8. v. Sheppard, 138 N. C., 583; Lane 2;. Comrs., 139 N.  C., 
444. 

S T A T E  v. ROBERSON. 

(Filed 11 October, 1904.) 

1. LICENSES -Indictment - E m i g r m t  Agent - Laws 1903, oh. 247, 
see. 74. 

Where a statute makes i t  a criminal offense to "engage in the 
business of procuring laborers," etc., i t  is sufficient to charge in the 
indictment that a person "engaged in procuring laborers," etc. 

2. LICENSES-Former Conviction. 
Where a statute levies an annual license tax and makes i t  in- 

dictable not to pay the same, a conviction thereunder is a bar to 
a further prosecution during the current year. 

IRTDICTXENT against J .  W. Roberson, heard by Judge Fred- 
erick Zoore and a jury, at  April Term, 1904, of FRANKLIN. 
From a judgment of guilty upon a special verdict, the defend- 
ant appealed. 

Robert D. Gilmer, Attorney-General, F .  S. Spruill and W .  
H. Rufin, for the State. 

T. B. Womack, Day & Bell and Murray Allen, for the de- 
fendant. 
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CONNOR, J. The defendant was in this case indicted 
(592) for violating section 74, chap. 274, Laws 1903, in the 

same manner and form as in  S.  v. Robersom, 136 N. C., 
587, at this term, except that, here, the time is laid in March, 
1904. He  pleaded former conviction. The jury rendered the 
same special verdict, except in  respect to the time. The Court 
held against the defendant upon his special plea and adjudged 
him guilty, and he appealed from the judgment rendered. 

The only exception which we deem necessary to notice is 
that directed to the ruling of the Court below upon the special 
plea. We think it should have been sustained. The charge 
is that he engaged in procuring, etc., and this we have held 
is a sufficient charge of engaging in the business of procuring, 
etc. As we have said, it is not the single act of procuring la- 
borers, but engaging in the business without a license, which 
is made a misdemeanor; hence, it would seem to follow that 
each separate act is not indictable, and that as the tax is an- 
nual, one conviction would bar any further prosecution during 
the current year. This view is sustained by the fact that the 
minimum punishment is fixed at a fine equal to the tax. This 
opinion has been adopted by the Supreme Court of Alabama in 
R. R. v. Attahala, 118 Ma., 362, and the reasons given for the 
conclusion are entirely satisfactory to us. Coleman, J., says: 
"Statutes which prohibit the engaging in or carrying on busi- 
ness without license must not be confounded with those which 
declare single acts, such as the selling of vinous, spirituous or 
malt liquors without license, to be misdemeanors." I n  declin- 
ing to sustain the special plea of former conviction there was 

Error. 

Cited: Carr vl Cornrs., amte, 126. 

STATE v. MORGAN. 

(Filed 4 October, 1904.) 

The entry of the forfeiture of a recognizance in a criminal case 
cannot be contradicted or traversed by an answer or a plea to a 
scire faoias issued to enforce the forfeiture. 

2. BAIL-Motiorts-Pleadings-Scire Faoias. 
Where the recognizance in a criminal case is entered on the 

records of the court as  forfeited, and scire facias i s  issued to enforce 
the forfeiture, an answer denying the , t ru th  of the record, though 
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informal, is equivalent to a motion to set aside the entry, when 
that appears to have been the intention of the defendants. 

3. BAIL-Penalties-Forfeitures-The Code, sec. 1205. 
An application for the reduction or remission of the penalty in 

forfeited recognizances by the directsprovisions of the statute is 
addressed to the discretion of the court, and its action is not 
reviewable. 

4. BAIGPenalties. 
Where a motion is made to set aside the entry of forfeiture of a 

recognizance, its refusal does not prevent the court from reducing 
or remitting the penalty. 

5.  BAIL-Continuances-Recogni~ances. 
The continuance of a criminal case does not release the recog- 

nizance given for the appearance of the defeddant. 

SCIRE FACIAS by the State against Lawrence Morgan and 
others, heard by Judge Prederick Moore, at February Term, 
1904, of WILSON. 

This is a proceeding by scire facias to enforce a forfeited 
recognizance. The respondents had entered into a recognizance 
in the sum of $6,000, conditioned that the defendant Morgan 
should make his personal appearance a t  the Superior 
Court on the second Monday of December, 1903, to an- (594) 
swer a criminal charge for murder and not depart the 
same without leave. On the record of the Court at said De- 
cember Term is this entry: "The defendant Lawrence Mor- 
gan is called and failed. Judgment nisi, sci. fa. and capias. 
The scire facias was issued and served on the defendants and 
they filed an answer and affidavits in support thereof, the sub- 
stance of which is as follows: "Lawrence Morgan appeased 
at  December Term from day to day until the final adjourn- 
ment of the Court, and on Monday of said term his case was 
called for trial and continued-Xorgan being present and an- 
swering when his name was called, and insisting on a trial. 
The Court adjourned for the term on Thursday afternoon, and 
immediately thereafter the presiding Judge left the county for 
his home. At noon on Thursday, Morgan not having given a 
new bond, the fact was called to the attention of the solicitor, 
and the crier of the court was directed to call Morgan, where- 
upon the court crier went to the window to obey the order of 
the Court, when the crier was informed by counsel for Mor- 
gan that i t  was unnecessary for him to be called, as he was 
then present at the bar of the Court. H e  answered when he 
was called, and went up to the rail of the bar near the Clerk's 
desk and was standing there when the forfeiture was entered, 
and heard the Judge direct the Clerk to make the entry. His  
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presence in'court was known to the presiding Judge, to the 
solicitor, the clerk and the sheriff. . I t  was ordered by the Court 
that Morgan should have until the following Monday within 
which to give his bond for his appearance at  the next term, and 
then the forfeiture of his bond was entered upon the records 
of the Court while Norgan was present at the Far of the Court. 
Morgan remained in the town of Wilson several days after the 
adjournment of court, making no attempt to conceal the fact 

of his presence, as he was seen upon the streets of the 
(595) town daily until he left. The respondents were not ad- 

vised of the action of the Court in  declaring the for- 
feiture, but were afterwards advised that they had been re: 
lieved of any liability as sureties of Morgan by his appearance 
at said December Term and by the action of the Court as be- 
fore stated. 

The State filed affidavits and exhibits which tended to sbow 
that Morgan was called by the court crier and faiIed to an- 
swer, and thereupon the forfeiture was directed by the Court to 
be entered and was accordingly entered, and that the record 
does in fact speak the truth. Before the entry was made, but 
after Morgan was called and failed to answer, it was stated to 
the Court by one of his counsel that his sureties were out of 
town and he could not therefore renew his bond until the next 
Monday, and counsel requested the Court not to enter the for- 
feiture, which request the Court refused, but directed the for- 
feiture to be entered in the regular form, and instructed the 
Clerk that if Morgan renewed his recognizance by the next 
lafanday night he need not issue the sci. fa. and capias. 

The solicitor objected to so much of the respondents' answer 
and affidavits as tended to contradict the entry of forfeiture. 
The Court finally ruled that said matter could not be consid- 
ered for that purpose, and, upon a suggestion by counsel of the 
respondents that the same might be treated as an application 
fqr relief under section 1205 of The Code, the Court declined 
so to treat it, but without prejudice to the right of the re- 
spondents to apply hereafter for relief under that section. 

Upon consideration of the record and the answer to the sci. 
fa., after excluding the matter mentioned above, the Court ad- 
judged that the State recover the full amount of the recog- 

nizance and the costs of the proceeding, and that exe- 
(596) cution issue therefor. The respondents excepted and 

appealed. 

Robert D. Gilmer, A.ttorrtey-Ceneral, for the State. 
P. A. Woodard, Shepherd & Xhepherd and Connor & Con- 

nor, for the defendants. 
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WALKER, J., after stating the facts. The obligation of Mor- 
gan and his sureties for his appearance at court was treated 
in the argument before us as a recognizance, though it has 
the form and appearance of a bond, and i t  is so called in  one 
part of the record, while in the scire facias it is referred to 
as a recopi'zance. 9. zt. Hous ton ,  74 N. C., 649; 8. v. Jones ,  
88 N. C., 683. There was much said in the discussion here 
about the technical distinction between the two in respect to 
the method of their enforcement, but we think it can make 
little or no practical difference, in  the view we take of the case, 
whether it is a bond or a recognizance, which is a debt of 
record, and whether, therefore, it was erroneous to enter a ' judgment nik instead of issuing a scire facias merely, and re- 
quiring the respondents to show cause why an execution should 
not issue, that being the proper remedy to enforce payment 
of the amount due on a forfeited recognizance. 8. v. Mills ,  19 
&. C., 552; 9. v. Smith, 66 N.  C., 620. 

Whether it is a bond or a recognizance, the entry of the for- 
feiture became a part of the record, a fact averred in the rec- 
ord, and it cannot be contradicted or traversed by an answer 
or a plea to the scire facias issued to enforce the forfeiture. 
The fact of the defendant's failure to appear is conclusively 
established by the entry, and the respondents will not be heard 
to impeach the record, as it stands, in a collateral way, and 
a suit or scire facias founded on the forfeiture is a collateral 
proceeding. Their remedy, if they wished to put the truth of 
the matter in issue, was by motion to set aside or vacate the 
entry, or, as is sometimes said, to reverse the order of 
forfeiture. This is but the application of an elementary (597) 
principle. A record imports absolute verity and is con- 
clusive concerning the matters to which it relates. So long as 
it stands unreversed, the recitals as to what was actually done 
in the Court cannot be contradicted or varied except upon 
application to the Court to correct the record so that i t  will 
speak the truth. When i t  is said by the Court in S .  v. Mills ,  
supra,  which was cited and relied on by the respondents that 
"a recognizance is i~ the nature of a conditional judgment, sub- 
ject only to such matters of legal avoidance as may be shown 
by plea, or to such matters of relief as may induce the Court 
to remit or mitigate the forfeiture," i t  was not intended that 
a denial of the truth of the record could be thus set up by way 
of plea or answer to a scire facias.  Matters of "legal avoid- 
ance" there referred to are such as, being entirely consistent 
with the truth of the facts stated in the record, furnish a valid 
legal execuse for the failure of the defendant to appear accord- 
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ing to the condition of his recognizance. The sureties, for 
example, could show in answer to the scire facias the death of 
the principal before the time for his appearance had arrived, 
o r  that he had been arrested under other process issued at  the 
instance of the State, or that he had become insane, and there 
a r e  still other matters which could be alleged and proved and 
which would constitute in law a legal avoidance of the forfeiture. 
But it will be observed that all pleas of the kind mentioned 
are not only consistent with the truth of what is averred in 
the record, but they are predicated upon the assumption of such 
truth. Where it is sought to revive a dormant judgment by 
scire facias, or, under our present procedure, by motion for 

a leave to issue execution, it is not competent, in answer to the 
scire facias or the motion, to attack the judgment or impeach 
its correctness. as. being a record, it stands for verity and can 
"only be avoided by avdirect prAceeding in the C&rt which 

made the record to vacate it. The very question unaer 
(598) discussion has, we find, been frequently considered by . the courts of other States and they have, so far as we 
can ascertain, invariably decided that such a defense as that 
set up in this case cannot be entertained, as a few extracts 
from some of those decisions will show. ('A record of the Court 
into which a recognizance is returned, that the principal made 
default, cannot be controlled or contradicted by parol evidence 
'on a scire facias against his bail." Corn. v. Slocumb, 80 Mass., 
395. "The defendant could not, however, be allowed to 'prove 
by parol that the prisoner was in attendance at the Court ready 
t o  answer to his recognizance. The appearance of the prisoner 
must be shown by the record. The effect of the evidence would 
have been to contradict the record by parol evidence. The rec- 
ord shows that the prisoner being called to answer the indict- 
ment against him according to the tenor of his recognizance 
made default of his appearance. His appearance must be shown 
by evidence of as high character as that which shows his de- 
fault." S.  v. Clernons, 9 Iowa, 534. "If the facts set forth 
i n  these answers are true, and there was not in fact any calling 
and forfeiture of the recognizance, the defendant should have 
applied to the Court declaring the forfeiture to vacate the entry; 
but while that record remains the rules of evidence and sound 
public policy will not permit it to be contradicted by parol testi- 
mony." C a l v i ~  v. State, 12 Ohio St., 60. "Mistake or fraud 
in making up a record can neither be averred nor proved by 
parol evidence in a collateral proceeding nor in an action 
founded on it. The only mode of relief is  through the Court 
where the record is thus erroneous. The record must be re- 
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ceived as absolute verity and speak for itself. I f  wrong, the 
only mode of having i t  corrected is by application to the Court 
where the proceeding or judgment was had, to have i t  reformed 
according to the truth or vacate i t  as may be requisite. I n  no 
other manner can a party or privy to the judgment or 
.proceeding be relieved." Clark v. McCommon, 63 Pa., (599) 
469. "The record of the default is conclusive evidence 
of the fact, and of course not subject to be impeached, con- 
troverted or affected by extrinsic evidence." s. v. Gilmore, 81 
Me., 405. "It is a maxim in law that there can be no averment 
in pleading against the validity of a record, although there may 
against its operation. Each of these pleas attempted to ques- 
tion the verity of the record of the Circuit Court. We under- 
stand the law to be well settled that the record imports absolute ' 

verity and no averment can be taken against it. For this 
reason the pleas were bad and the demurrer properly sustained." 
Wellborn v .  People, 76 Ill., 516. The courts irr the cases cited 
were speaking with reference to an action brought or a scire 
facias issued upon a forfeited recognizance, and the pleas and 
evidence available to a respondent in such a proceeding. See 
also, Eddinger v. Miller, 153 Pa., 457; S. v. Wenzel, 77 Ind., 
428; Maynes v. Brockway, 55 Iowa, 457. The proper course 
was pursued and approved by the Court in 8. v. Hayes, 104 La., 
461. 

But,while the respondents have not selected the remedy which 
the law provides for such a case as the one presented by the 
averments of their answer, and while a strict enforcement of 
the rules of pleading and procedure would be fatal to their 
plea and deprive them of any relief save what the Court may 
grant in the exercise of its discretion or as an act of mere grace, 
we yet think i t  would be taking too narrow a view of the case 
to decide it upon such a technical ruling, as it sufficiently ap- 
pears from the record that the respondents intended to ask for 
relief upon the ground that the record did not speak the truth 
of the matter and that they wished to have that question passed 
upon in some competent way. If it be true, as alleged, that 
the defendant Morgan fully kept and complied with the condi- 
tion of his recognizance and appeared from day to day during 
the term, answered when he was called to the bar, and in all . 

things was ready to do and perform what mas required 
of him and to the extent that he was bound, we do not (600) 
think the State should exact the penalty of the appellants 
simply because in  some slight particular they have mistaken the 
form of their remedy. Upon that state of facts they would 
owe nothing, and they should be permitted to acquit themselves 
of liability if they can. 435 
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I t  was suggested below that the answer and affidavits be con- 
sidered as an application for relief from the forfeiture under 
section 1205 of The Code, which extends only to a reduction 
or remission of the penalty. Such an application, by the terms 
of the statute, is addressed to the discretion of the Court, and 
the granting of i t  is a mere act of favor, and the Court can 
exercise its clemency with such conditions as it may see fit to 
impose. We cannot review its action. 

While the evidence offered could not be received to impeach 
the record, and while the respondents have not proceeded very 
regularly in  seeking relief, yet we think that i t  sufficiently ap- 
pears from the case that their purpose was to have the truth 
found and declared by the Court, to the end that they might 
be relieved from the forfeiture. They must have intended to 
impeach the entry, and all that was needed to present the ques  
tion properly to the Court was the formal motion to vacate it. 
When they failed to obtain relief by invalidating the record 
against them, they then appealed to the Court to exercise its 
discretion in  their favor and remit the ~ e n a l t v .  

Upon a review of the whole matter, we think the ends of 
justice will be subserved by setting aside the judgment and 
permitting the respondent to move to vacate the entry of for- 
feiture. The Court can then find the facts upon the evidence 
offered by the parties and the case can be heard upon its merits. 
Tf the Court, upon the facts found, should refuse to strike out 

the forfeiture and again give judgment for the State, 
(601) the respondents will be at liberty to apply for relief 

under section 1205 of The Code, which may be granted 
to such extent and upon such terms as the Court may deem 
proper and just to the State and the respondents. 

While we adhere strictly to the rule that a record cannot be 
impeached collaterally, but must be accepted as importing the 
exact truth until reversed or modified by some direct proceeding 
in the Court which has fuII possession and control of it, we rest 
our decision upon the ground that the respondents have, in  
effect, though not in the precise form of the law, sought to have 
the record corrected, and their answer and affidavits might well 
have been taken as an application 'to be relieved of the for- 
feiture in that manner. The ruling of the Court that the rec- 
ord could not be impeached collaterally was indeed correct, but 
we do not think i t  reached the legal merits of this particular 
case. I f  we were proceeding under The Code our way would 
be plain, as relief would be granted upon the facts without re- 
gard to the form of the prayer. 
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I n  earlv times. when a defendant failed to amear  his default 
L 1 

was recorded, and the recognizance, having become absolute 
or forfeited, was estreated (extracted or taken from the other 
records) into the Court of Exchequer to be sued in behalf of 
the King, to whom the debt had become due unconditionally. 
4 Blk., 253. But even in that Court the recognizance might 
be discharged or compounded according to the equity and cir- 
cumstances of the case ( 1  Chitty Cr. Law, 4 Am. Ed., 106, note 
a), and by statute 4 Geo. 111, chap. 10, the Barons of the 
Exchequer were given power to discharge recoghizances and 
remit forfeitures and penalties. 1 Bac. Ab., p. 591. Our 
statute (The Code, sec. 1205) is copied substantially from 4 
Geo. 111, though the power of the Court is somewhat ampli- 
fied. I t  seems, therefore, to be the policy of the law to lodge 
a very full and free discretion with the trial Judge so 
$hat he may virtually do, under the provisions of that (602) 
law, what would be done if the forfeiture were set aside 
upon a finding that it does not state the truth. We would seem, 
therefore, to be refining too much if we should, under the cir- 
cumstances of this case, refuse the respondents the opportunity 
to be heard and to show, if they can, that their principal 
punctually complied with his recognizance. We will insist on 
an observance of legal forms and procedure, but will give them 
the chance of doing in the manner prescribed by law what they 
evidently intended to do. I t  was early said to be for the ad- 
vantage of public justice that i t  should be in the power of the 
judges to spare recognizances if, upon the circumstances of the 
case, they see fit. I t  may be that the record speaks the truth 
and should stand as it now is, and that the defendants are not 
even entitled to any favorable consideration or indulgence. 
These are matters for the Judge, and not for us, to decide. 

The oontinuance of the case certainly did not release the 
recognizance. S. u. Smith, supra; People v. Hanaw, 106 Mich., 
421. We refrain froni any intimation of opinion upon the 
other questions of law, as they may not again be presented, and 
if they are they can be considered more intelligently when all 
the facts are before us. 

The case is remanded with directions to set aside the judg- 
ment upon the forfeited recognizance, to the end that the re- 
spondents may move to vacate the entry of forfeiture if they are 
so advised-the facts to be found by the Court and such judg- 
ment entered thereon as the law directs. I f  the Court refuses 
to set aside the forfeiture, the respondents shall have leave by 
petition to apply for such relief as, under section 1205 of The 
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w 
Code, the Court is authorized to grant in the exercise of its 
discretion. The appellants will pay the costs of this Court. 

Remanded. 

Cited: S. v. Schenck, 138 N. C., 563; S. v. Holt, 145 N. C., 
451. 

(Filed 4 October, 1904.) 

1. NAVIGABLE WATERS-&Waters and Watercourses. 
Where a stream is navigable in fact, it is navigable in law, and 

the capability of being used for the purposes of trade and travel in 
the usual and ordinary modes is the test, and not the extent and 
manner of such use. 

2. NAVIGABLE .WSTERF-Grants-The Code, see. 2751, subsec. 1 .  
Lands covered by navigable waters are not subject to entry. 

That the former riparian owner charged people one-fourth of the 
catch for fishing in a creek, and that  some in their ignorance sub- 
mitted to the .exaction, is not proof of the non-navigability of the 
creek. 

4. NAVIGABLE WATEBS-Waters and Watercourses-Question for 
Jury. 

I n  this prosecution, for the obstruction of a watercourse, whether 
it is navigable is a question for the jury. 

5.  K-4VIGABLE WATERS-Waters and Watercourses. 
The control of navigable water belongs to the public, and is not 

appurtenant to the ownership of the shore. 

INDICTXENT against G. W. Twiford and another, heard by 
Judge W. A. A o k e  and a jury, a t  Spring Term, 1904, of CUR- 
RITUCX. From a verdict of guilty and judgment thereon, the 
defendant appealed. 

Robert D. GiZmer, Attorney-General, for the State. 
E. F. Aydlet t  and J. F. Minturn, for the defendant. 

CLARK, C. J. There mas evidence on the part of the 
(604) State tending io show that the waterway in question 

leads off from Currituck Souud and is about four hun- 
dred yards wide and six feet ten inches deep in the channel at 
its mouth, and the following widths a t  these distances from its 

438 



, N. C.] FALL TERM, 1904. 

mouth: Five hundred yards wide, one mile; four hundred yards 
wide, a mile and a half, and sixty yards at Shipyard, about two 
miles above; that. the obstructions were placed in  the stream at 
a point three hundred and fifty yards from the mouth of the 
creek. At this point Jean Guide Creek is about three hundred 
and fifty yards wide, and boats drawing five or six feet of water 
could sail up to the point where the obstructions were placed 
and a mile and a half above the mouth of the stream. The 
watercourse in question has been used by the public for thirty- 
five years "for fishing and harboring and as a passway and 
for landing purposes" and "as an harbor for protection in time 
of storms," and ((as a thoroughfare by the public as long as the 
witness could remember, and by persons coming in  from the 
sound who would go up to the head of the creek at  Shipyard, 
leave their boats and then go by land, and has seen boats carry- 
ing freight land at  the pier." Barges drawing three and a half 
feet of water and transporting timber can go to Shipyard, turn 
and come out. This witness also testified that he had seen a 
sloop two hundred yards above the point at which the obstruc- 
tions were placed. 

There was also evidence tending to show that the land cov- 
ered by the waters of Jean Guide Creek is claimed by Hannah, 
M. Lyons, of Kew Jersey, who acquired her alleged title 
through mesne conveyances from a grant from the State of 
North Carolina to one Hodges Gallop, dated 30 May, 1872. 
I t  also appeared that land on both sides of the creek belongs 
to Hannah M. Lyons and that no public road leads from the 
creek, but only a private road for the use of the owner and 
her tenants. The defendants, Twiford and Tate, ad- 
mitted that they, by the orders of said riparian owner, (605) 
placed the obstructions in the creek in October, 1902. 
The stakes constituting the obstructions are strongly driven 
down and their tops rise three or four feet above the surface 
of the water. They are two and a half feet apart. There is a 
gate near the center of the stream used exclusively by the owner, 
which is kept locked so as to prevent the general public from 
using the waterway. 

The defendants excepted to the refusal bf the Court to 
charge: 1. That if the jury believed the evidence the creek 
is not navigable, and to find the defendants not guilty. 2. 
That as the obstructions were placed by the defendants under 
orders "of the owner of the land on both sides of the creek and 
title to the stream belongs also to her, to return a verdict of 
not guilty." 3 and 4. That as the creek leads from the sound 
to the land of the employer of the defendants and not to any 

439 d 
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public place, and there is no public road acljoinhg or touching 
the creek, and any one landing at  any point on the creek must 
go over the land of said riparian owner, to find thc defendants 

I 
not guilty. 5. That if the evidence is believed, the creek is not 
navigable and is owned by EIannah M. Lyons and she had a 
right to place the posts in the creek, and the defendants acting 
under her orders were not guilty. 

The Court charged the jury, among other things: "If this 
stream or bay is poper ly  described and generally known as 
Jean Guide Crcek, and is wide enough and deep enough for navi- 
gation by boats ordinarily used for carrying traffic and com- 
merce on the sound waters and was required and used for such 
purposes by the necessities and conveniences of persons geii- 
erally engaged i n  such traffic, i t  would be an indictable nuisance 
to obstruct i t ;  and if the jury are satisfied beyond a reasonable 
doubt i t  was that character of stream so used and required by 

public convenience and that defendants put the obstruc- 
(606) tions in the stream, the defendants would be guilty and 

you should so return your verdict." Defendants ex- 
cepted. "If the stream is not navigable by vessels of the kind 
described or if the stream was so shut in or is so situated that 
i t  was not used or required for traffic or commerce by the con- 
venience of the public or persons generally cngaged in  traffic 
with vessels on the sound, then it would be no nuisance to ob- 
struct i t  or shut it up and the jury should acquit the defend- 
ants." The defendants again cxcepted. The question was sub- 
mitted to the jury as one of fact under the above instruc- 
tions. The rest of the charge, which fully set out the conten- 
tions of the parties and the law, was not excepted to. These 
are the only exceptions and we find no error as against the de- 
fendants. 

I f  a strcarrl is "navigable i; fact (as the jury found under 
the above instructions) i t  is navigable in law." Could on 
Waters ( 3  Ed.), sec. 67. The capability of being used for pur- 
poses of trade and travel in the usual and ordinary modes is 
the rest and not the extent and nianner of such use. S. v. 
E m o n ,  114 N. C., 787, 23 L. R. A., 520, 41 Am. St., 811; 
Bodges  11. Will iams,  95 N.  C., 331, 59 Am. Rep., 242; Ingram 
v. Threadgill 14 N. C., 5 9 ;  Wi l son  71. Forbis, 13 N. C., 30. 
The same ruling is maintained in the United States Supreme 
Court, T h e  Daniel Ball,  77 U. S., 557; The Montello, 78 U.  S., 
411; S. C., 87 U. S., 430. 

Navigability is a question of fact dependent upon the depth 
of water and othcr circumstances and was properly submitted 
to the jury in the charge. Navigability cannot be affected by 
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the condition on the adjacent land, such as there being a large 
town on the shore with numerous streets and wharves, or 
whether, as here, one riparian owner has a monopoly of' the 
land, with no public road to the water, thus cutting off access 
by land. I t  is the navigability of the water that is the 
test, its accessibility by water and not accessibility by (607) 
land-else whether bays, estuaries, creeks and rivers are 
publici juris would depend upon whether or not riparian owners 
have monopolized the ownership of the adjacent soil. 

Land covered by navigable waters was not subject to entry 
at the date of the grant to Gallop, and is not now, and the 
grant of the land covered by Jean Guide Creek is void. Bat. 

znner Rev., chap. 41, sec. 1 (1) ; The Code, sec. 2751 (1) ; S k '  
v. Hettrick, 73 N. C., 53; Blount v. Spencer, 114 N.  C., 777; 
Bond v. Wool, 107 N. C., 139; Wool v. Edenton, 115 N. C., 10; 
HoZZey v. Snzitlz, 130 N. C., 85. Even if the grant passed a 
title to the land covered by the waters of the creek, the title 
became'vested in the owner subject to the public easement- 
the right of navigation. Brodnax v. Baker, 94 N. C., 675, 55 
Am. Rep., 633; Hodges v. Williams, 95 N. C., 331, 59 Am. 
Rep., 242; Gould on Waters ( 3  Ed.), see. 87. 

The above test, the capacity for navigation, is laid down in 
S. v. Club, 100 N. C., 477, 6 Am. St., 618, as follows: "Navi- 
gable waters are natural highways-so recognized by govern- 
ment and the people--and hence it seems to be accepted as part 
of the common law of this country, arising out of public neces- 
sity, convenience and common consent, that the public have the 
right to use rivers, lakes, sounds and parts of them, though 
not strictly public waters, if they be navigable in fact, for the 
purposes of a highway and navigation, employed in travel, trade 
odr commerce. Such waters a r e  treated as publici juris in so 
f a r  as they may be properly used for such purposes in their 
natural state." 

Mr. Justice DOUGLAS in a more recent case, S. V .  Baum, 128 
N. C., 600, says that in early days "the navigability of a stream 
depended more upon the temper of those living along its banks 
(Indians) than upon its natural features, * * * 
but that now the public have the right to the unobstructed (608) 
navigation as a public highway for all purposes of pleas- 
ure or profit of all watercourses, whether tidal or inland, that 
are in their natural conditions capable of such use. The navi- 
gability of a watercourse is therefore largely a question of fact 
for the jury and its best test is the extent to which it has been 
so used by the public when unrestrained." 

The evidence tends to show that Jean Guide Creek has been 
441 
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used by the public for thirty-five years for the purposes of 
fishing, as a passway and as an harbor for protection in  time 
of storms. "These conditions constitute ample evidence of a 
navigable stream." 8, v. Baum, supra. The defendants' con- 
tention that to make a waterway, it must have a public termina- 
tion, cannot be sustained. That may come later, but that will 
not make the stream deeper or more navigable when it comes. 
This stream is an arm or part of Currituck Sound, from which 
sound there is a passage way through the waters of Albemarle 
and Pamlico Sounds and up various rivers to many towns in 
the State. I f  above evidence is true, the stream is in itself 
navigable in fact, and its navigation is certainly "in some de- 
gree required by the necessity or convenience of the public." 
The right to anchor is essential in navigation, and Jean Guide 
Creek, according to the evidence in the case, has been used "as 
an harbor of protection in time of storms." I n  Gould on 
Waters (3  Ed.), see. 95, it is said: "The right of navigation 
includes the right to anchor as incidental to its beneficial en- 
joyment." 

The whole matter is thus summed up by Shaw, C. J., 'in 
Attorney-Qen~ral v. Woods, 108 Mass., 436, 11 Am. Rep., 380: 
"If water is navigable for pleasure boating it must be regarded 
as navigable water, though no craft has ever been put upon it 
for the purpose of trade or agriculture. The purpose of navi- 

gation is not the subject of inquiry, but the fact of the 
(609) capacity of the water for use in navigation." I t  would 

be a serious detriment to the public if water, capable of 
such usefulness as here, can be made private property by buying 
up the adjacent land. The control of such water belongs to 
the public and is not appurtenant to the ownership of the shore. 
I t  is not a case '(where the tail goes with the hide." 

Nor is i t  material that the former riparian owner charged 
people one-fourth of the catch for fishing in the creek and that 
some in their igporance submitted to the exaction. This no 
more proves ownership of a navigable stream than the exaction 
of toll by feudal barons on the Rhine proves ownership of that 
great artery of commerce to-day by those who have succeeded 
them i n  the ownership of the lands on which their castles once 
stood. Navigable waters are free. They cannot be sold or monopo- 
lized. They can belong to no one but the public and are re- 
served for free and unrestricted use by the public for all time. 
Whatever monopoly may obtain on land, the waters are un- 
bridled yet. 

No Error. 
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STATE v. THORNTON. 

(Filed 4 October, 1904.) 

1. ASSAULT-Schools-Teachers-Evidemce. 
I n  the  prosecution of a scohol-teacher for whipping a pupil, evi- 

dence as  to  the government of the school before defendant was 
installed, and the request of a committee t ha t  he should preserve 
order, i s  not competent. 

2. CHARACTER-In Evidence-Assault-Evidence. 
In  the  prosecution of a school-teacher for whipping a pupil, proof 

of defendant's good character must be confined t o  his general char- 
acter. 

3. EVIDENCE-Assault-Schools. 
I n  the  prosecution of a school-teacher for whipping a pupil, evi- 

dence of the.good effect of the chastisement is not admissible. 

4. ASSAULT-Schools-Malice. 
Where the  correction administered by a school-teacher is not in 

itself immoderate, and therefore beyond the authority of the teacher, 
i t s  legality or illegality must depend entirely on the quo animo 
with which i t  is  administered. 

5. SCHOOLS-Assault. 
Within the sphere of his authority, the school-teacher is the judge 

as  to  when correction of a pupil is  required, and of the degree of 
correction necessary. 

Where a school-teacher exercises his judgment in whipping a 
pupil, the presumption is tha t  he exercised i t  correctly. 

Where a school-teacher, in administering correction to pupils who 
disobey the rules of the school, uses his authority as a cover for 
malice, he is  indictable. 

I n  the prosecution of a school-teacher for whipping a pupil, the 
jury may infer malice from an excessive punishment. 

A school-teacher who, prompted by revenge, administers corporal 
correction, is  as  guilty criminally as  i f  he had acted with malice. 

10. INDICTMENTS-Assault-Nchools-Justices of the Peace-War- 
rant-Const. N. C., Art. I, see. 13, Art. I V ,  see. 27. 

A defendant in a prosecution for a simple assault may be tried 
in the Superior Court on the warrant of the justice of the peace 
without a n  indictment by a grand jury. 

11. WARRANT-Assault-Nchools-Damage. 
A warrant  charging a school-teacher with inflicting on a pupil 

immoderate punishwnt ,  but not setting out any facts showing 
serious damage, is  for simple wsaul t  only. 

443 
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INDICTMENT against P. A. Thornton, heard by Judge 
(611) 0. X. P'c~yuson and a jury, at May Term, 1904, of SAMP- 

SON. 

A criminal action for an assault, heard in Superior Court 
on appeal from a justice of the peace. 

The defendant was a school-teacher and the prosecutor one 
of his pupils about ten years old. The boys of the school had 
been guilty of misconduct and the defendant warned them and 
threatened to punish any repetition of it. There was evidence 
tending to show that the prosecutor had repeated the act com- 
plained of, and other evidence that it was accidentally and not 
intentionally done. Therc was also evidence tending to show 
that the defendant whipped the prosecutor immoderately and in 
anger, and othcr evidence tending to show the contrary. It is 
not necessary to set out the evidence in full. 

Thc defendant asked the Court to charge the jury that 
(612) there was no evidence of malice in this case. This was 

refused, and the defendant excepted. At  thc request of 
the defendant the Court charged the jury: 1. That the law per- 
mits a teacher to inflict corporal punishment upon the pupil to 
enforce discipline and obedience to the rules of the school, and 
-when i t  is administered under such circumstances the burden 
is on the State to show beyond a reasonable doubt that the 
teacher was actuated by malice towards the pupil, or that the 
injury inflicted is permanent, and that unless they found that 
there was either malice or a permanent injury they should 
acquit the defendant. 2. The diff'erence between general and 
particular malice, as stated in Brooks a. Jones, 33 N. C., 260, 
was then explained to the jury. 3. That the defendant had 
the right to whip the prosecutor for any violation of the rules 
of the school, and wen though the jury should find that the 
whipping was more than was necessary and was attended by 
bodily pain and suffering, they should not convict unless they 
found thah there was either malice or a permanent injury, the 
latter being an injury which is lasting and will continue inde- 
finitely. 

After giving these special instructions at  the defendant's 
request, the Court charged generally in regard to the rights, 
duties and liabilities of a teacher with respect to his pupil, to 
which there was no exception. The Court told the jury that 
there was no permanent injury to the prosecutor, and, then gave 
this instruction to the jury, to which the defendant excepted: 
"If the jury are satisfied beyond a reasonable doubt from the 
evidence that the punishment was excessive, they may take the 

0 excessive punishment into consideration with the other evidence 
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in the case in  determining whether the defendant was actuated 
by malice." The Court further cha~ged substantially as fol- 
lows: "That if thev found from the testimony the defendant 
bore malice against the prosecutor and whipped the latter ex- 
cessively to gratify his malice, ill-will, or grudge, or for 
the purpose of being revenged on him [whether the de- (613) 
fendant was actuated by previous malice towards the 
prosecutor individually, which still existed, or his purpose and 
intent were to be revenged on him for the misconduct of the 
other boys in  popping the matches, his motive being malice or 
vengeance as thus explained and not merely the enforcement of 
the rules of the school], they should convict the defendant. The 
defendant objected to so p u c h  of the charge as is in brackets. 
The Court stated fullv the contentions of ljoth sides. to which 
there was no exception. Verdict of guilty, judgment and ap- 
peal by defendant. 

Robert D. Gilmer, Attorney-General, for the State. 
George E. Butler and 2'. M .  Argo, for the defendant. , 

WALKER, J., after stating the facts. We are unable to see 
how any of the evidencc which was excluded by the Court upon 
objection by the State had any bea+g on the case. ' The gov- 
ernment of the school before the defendant was installed as its 
master and the request of the committee that he should pre- 
serve order and enforce discipline had no tendency to prove the 
absence of malice at the time he whipped his pupil. I-Ee had 
a perfect right to punish his pupil for the purpose of correction, 
but even if the school had not been well 'managed, and he had 
been specially requested to be more strict in  compelling obe- 
dience to the rules, he had no more authority by reason thereof 
than he would otherwise have possessed, and his criminal 
liability for an excessive and malicious use of his power would 
be just the same. Similar evidence was held to have been prop- 
erly excluded in S. v. Dickerson, 98 N. C., 708. The defendant 
had the right to prove his good character and to have it con- 
sidered by the jury, but it should always be confined to 
general character. This has now become familiar learn- 614) 
ing. The good effect the chastisement of the prosecutor 
had upon the discipline of the school was manifestly irrelevant. 
Suppose the defendant had grievously wounded the prosecutor, 
or disfigured or maimed him, would such evidence be competent, 
and if not in such a case why should i t  be if the punishment . 
was excessive and inflicted maliciously? The law does not 
tolerate evil that good may come. A teacher by his very excesses 
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may inspire terror in his pupils and thus subdue them to his 
will and authority, but t h e  law will not excuse his cruel acts 
for the sake of good discipline in  his school. 

The rule/ by which the criminal liability of a teacher for 
punishment inflicted on his pupil is determined was clearly and 
forcibly stated by GASTON, J., in S. v. Pendergrms, 19 N. O., 
365, 31 Am. Dec., 416. I t  has been accepted as a leading 
authority upon this subject, not only by this Court but by the 
courts of many of the other States and by text writers. We 
quote substantially from that case such parts as are specially 
applicable to the facts in our case. When the correction ad- 
ministered is not in  itself immoderate, and therefore beyond 
the authority of the teacher, its l eg~l i ty  or illegality must de- 
pend entirely on tlie quo animo with which it was administered. 
Within the sphere of his authority the master is the judge when 
correction is required, and of the degree of correction necessary; 
apd like all others entrusted with a discretion, he cannot be 
made penally responsible for error of judgment, but only for 
wickedness of purpose. His judgment must be presumed to be 
correct, because he is the judge, and also because of his special 
knowledge of other facts and circumstances which may have 
influenced his conduct and which may be difficult to be proved. 
But the master may yet be punishable when he does not tran- 
scend the powers granted if he grossly abuse them. If he use 

his authority as a cover for malice, and, under pretense 
(615) of administering correction, gratify his own bad pas- 

sions, the mask of the judge shall be taken off and he 
wiIl stand amenable to justice as an individual not invested with 
judicial power. The' jury should be instructed that unless they 
are fully satisfied that the correction had produced or was calcu- 
lated to cause lasting injury to the pupil, they should acquit, . 
however severe the pain inflicted and however disproportionate 
to the alleged offense, unless the jury find that the defendant 
did not act honestly in  the performance of duty, according to 
his sense of right, but, under the pretext of duty, was gratifying 
malice. This principle was declared with reference to the fol- 
lowing state of facts: "The defendant kept a school for small 
children. Upon one occasion, after mild treatment towards a 
little girl of six or seven years of age had failed, the defendant 
whipped her with a switch so as to cause marks upon her body, 
which disappeared in a few days. Two marks were also proved 
to have existed-one on the arm and another on the neck- 
which were apparently made with a larger instrument, but 
which also disappeared in  a few days." 

As the clear result of all the authorities, Bishop, in his work 
446 
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on Kon-contract Law, sec. 956, thus states the law: '(The 
teacher has the power to enforce obedience to the rules and t6 
his commands. One of the means recognized by the law is cor- 
poral chastisement. He  may thereby inflict temporary pain, 
but not 'seriously endanger life, limb or health, or disfigure the 
child, or cause any other permanent injury.' He cannot law- 
fully beat the child, even moderately, to gratify his own evil 
passions; the chastisement must be honestly inflicted in punish- 
ment for some dereliction which the pupil understands. Plainly, 
if the teacher keeps himself within these limits and his lawful 
jurisdiction, he must decide the question of the expediency or 
necessity of the punishment and its degree; i t  is impos- 
sible he should ever inflict it without"; citing, among (616) 
other cases, 8. v. Pendergrass. Many authorities 
could be cited in support of this view of the law, but a few 
will suffice. AS'. v. Black, 60 N. C., 263, 86 Am. Dec., 436 ; S.  
v. Rhodes, 61 N. C., 453, 98 Am. Dec., 78; S. v. Alford, 68 
N.  C., 322; S. u. Jones, 95 N.  C., 588, 59 Am. Rep., 282; S .  
v. Long, 117 N. C., 791; Drum v. Miller, 135 N. C., 204. 

When tested by the principle thus established, we find that 
the charge of the Court contained a correct statement of the 
law applicable to the facts of the case and was fully as favor- 
slble to the defendant as he had any reason to expect, and the 
court was equally correct in refusing the defendant's prayers 
for instructions. The punishment administered by defendant 
was certainly as severe as that inflicted by Pendergrass, which 
was held sufficient to carry the case to the jury upon the ques- 
tion of malice. The jury may infer malice from the excessive 
punishment. S, v. Black, 60 N.  C., 263. I t  also follows from 
what we have said that the defendant was as guilty if he was 
prompted by revenge, or if he intended to punish the prosecutor 
for the misconduct of others, as he would be if he had acted 
with malice. I n  either case his motive would be bad and the 
punishment unlawful. Stevens v. R. R., 10 Exch., 356. 

The defendant moved to arrest the judgment because the 
Court had no jurisdiction to try the defendant without an in- 
dictment. This question has long since been settled against 
him, upon a construction not only of the statute, but of the 
Constitution. S. v. Quick, 72 N. C., 241; S. v.  Crook, 91 N. C., 
536; Const., Art. I, see. 13, and Art. IT, see. 27. The other 
ground urged i n  this case for the arrest of the judgment is 
equally untenable. The warrant alleges only that the de- 
fendant inflicted "immoderate punishment and serious (617) 
injury," but does not set out any facts from which the 
Court can decide as matter of law that there was serious damage. 

447 



I N  T H E  SUPREME COURT. [I36 

,It was a warrant for a simple assault only. S. v. Stafford, 113 
N .  C., 635; S. v. Battle, 130 N. C., 655. We do not think the 
case comes within the principle of 8. v. Humtley, 91  N. C., 617, 
esaecially in view of the particular findings of the jury, upon 
which the verdict must have been based, when i t  i s  considered 
in connection with the charge. The case in this respect is more 
like that of S. v. Stafford, supra. 

We find no error in the case and no defect in the record. 
No Error. 

Cited: 8. v .  Jones, 145 N. C., 460. 

S T A T E  v. ADAMS.  

(Filed 11 October, 1904.) 

1. HOMICIDE-Evidence-Questions for Jury. 
In  this prosecution for homicide the evidence is sufficient to be 

submitted to the jury on the question of the guilt of the defendant 
of murder in the first degree. 

2 .  HOMICIDE-Malice. 
It is not necessary to show malice in order to convict a person of 

murder. 

3. HOMICIDE-Evidence. 
In  a prosecution for homicide it is error to instruct the jury 

that  the fact that  money was stolen from the house of the deceased 
tends to prove the guilt of the prisoner, i t  not being shown t l ~ a t  
the prisoner knew where the money was, nor that he had any of 
the stolen money. 

4. APPEAGInslruction-Homicide-Eaceptions and Objections. 
Though exceptions to  instructions in a capital casc are taken by 

the prisoner for the first time in the Supreme Court, the Court will 
consider them. 

INDICTMENT against Will Adams, heard by Judge 
(618) George H. Brown and a jury, at March Term, 1904, of 

WAKE. From a verdict of guilty and jud,gment thereon 
the prisoner appealed. 

Robert D. Gilmer, Attorney-General, for the State. 
William B. Snow and E. M. Shafer,  for the defendant. 

MONTGOMERY, J. The prisoner was convicted of murder in 
the first degree. There was no fault found in the course of the 
trial with any of the State's evidence, and the prisoner intro- 
duced none. The @xcrptions of the prisoner relate to and are 
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connected with the refusal of thc Judge to hold, or to instruct 
the jury in one form or another, that there was no evidence 
tending to connect Ihe prisoner with the homicide. The 
enormity of the crime and its ghastly features, together with 
the fact that the evidence against the prisoner is entirely cir- 
cumstantial, have caused us to examine with great care the 
whole evidence. 

The husband of the murdered woman, about sunrise on the 
22d of last January, left his wife and several children at  their 
home, about twelve miles from Raleigh, alive and well. When 
he returned, about sundown, he found his wife dead in a cotton 

' 

field a hundred yards from the house, lying on her face, with 
her skull crushed, and two of the children so badly beaten and 
injured that they died on the same day. The community 
naturally was filled with terror and excitement. Somehow or 
other the husband's suspicions were directed against the prisoner 
and hy at once had him arrested. There was evidence that the 
prisoner, who lived a mile away, was seen on the premises and 
~t the corner of the dwelling-house of the deceased at 1 o'clock 
011 the day of the homicide, and four hours later secreting him- 
self under some bushes near the public road a half-mile away. 
The tracks leading from the house and to and from the dead 
body and in the direction of the housc of the prisoner 
were described by one of the witnesses as being those of (619) 
a nmn who wore a number eleven shoe and who walked 
in  what is called a "slew-footed" manner-that is, with feet set 
out in a right and left angle. That witness further said that 
he knew and had often seen the tracks of the prisoner, and that 
they were identical in size with those around the house and 
near the dead body, and that the prisoner walked with his feet 
at  right angles. I n  addition, the prisoner was shown to have 
made contradictory statements as to his whereabouts on the day 
of the homicide. 

We are of the opinion that the evidence, while not of the 
strongest character against.the prisoner, was properly submitted 
to the jury, which body alone could pass upon its strength and 
weight. 

But there was an error committed in the trial below which 
necessitates a new trial. The State, in its efforts to prove a 
motivc on the part of the prisoner for the homicide, introduced 
evidence tending to show that robbery-pecuniary gain-was 
the incentive to the murder. The prosecutor, the husband of 
the deceased, testified that he left six dollars in a drawer a t  the 
house on the morning of the homicide, and that when he re- 
turned the money had been stolen or abstracted. He was asked 
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if the prisoner knew of his having money in the house, and his 
only answer was that he had never told him so. There was no 
evidence to the effect that the prisoner knew there was any 
money in the house. When he was arrested he was thoroughly 
searched to the body, the pockets of his clothing also being ex- 
amined, and only two half-dollars and four one-cent pieces were 
found. The four one-cent pieces were paid to him the day 
before as a balance due for labor, and the prosecutor did not 
testify that the two silver half-dollar pieces were a portion of 
his &oney. Upon that evidence his 1Tonor instructed the jury 

' that "the fact that money was taken from the house, and all 
these circumstances, tend to prove the fact that not only 

(620) was Mary Bridgers killed, but that she was killed by 
the prisoner, and was killed in pursuance of a premedi- 

tated, deliberate purpose." There was error in  that instruction. 
I t  is not necessary to the conviction of one accused of murder 
that a motive for the homicide should be shown. The intention 
is the matter necessary to be shown, and not the motive. Where 
the evidence is circumstantial only,. jurors ordinarily require 
that a motive be proved for the committal of the homicide-that 
is, a motive, or the want of a motive, has an important bearing 
upon the probability of the guilt or innocence of the accused. 
Therefore it is of the highest consequence to the prisoner that 
if an attempt to prove a motive for his act is made, it should 
be shown by strictly legal evidence and that all reference thereto 
by the Judge in his instructions to the jury shall be clear and 
accurate. I n  this case there was no evidence of motive against 
the prisoner. Where pecuniary advantage-robbery-is charged 
to be the motive, it must be shorn that the prisoner knew the 
facts at  the time of the killing. 2 Am, and Eng. Ency. Law, 
215; People v. .Morgan, 124 Mich., 527; CTillum v. State, 62 
Miss., 847; Cockrill v. State, 32 Tex. Cr. Rep., 585. 

There was no evidence, as we have said, that the prisonere 
knew there was any money in the house, and none that any part 
of it was found on him when he was searched. 

Exception was taken to the instructions of the Court below 
for the first time in this Court, but the Attorney-General agreed 
that i t  might be considered here, and this Court would be slow 
to refuse in a case involving the life of the prisoner, to give 
him the benefit of a point upon the technical ground that an 
exception was not entered in the Court below. S. v.  .Morris, 
84 N. C., 761. 

New Trial. 

Cited: S. c., 138 N. C., 689 ; S. v. Turner, 143 N. C., 643 ; 
8. v. McEay, 150 N. C., 815. 
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STATE v. HANICIXS. 
(621) 

(Filed 11 October, 1904.) 

1. FORMER ACQUITTAL--Larceny. 
The evidence in this prosecution for larceny is not sufficient to 

sustain a plea of former acqiuttal. 

2. PLEADINGS-Former AcquittabJudgment-Verdict. 
A plea of former acquittal should aver that a judgment was 

entered upon the verdict in the former trial. 

INDICTMEXT against Joseph Hankins, heard by Judge G. 8. 
Ferguson and a jury, at April Term, 1904, of NEW HANOVER. 

The defendant and one Sam Bell were indicted for stealing 
a hat, cap, pants, collar buttons and suspenders from R. F. 
Hamme, and the State, being h a b l e  to show that the defendant, 

' 

Hankins, took any of the articles described in the bill, proposed 
to prove by the prosecutor that he saw him take a coat a t  the 
same time, but in a different part of the store, Bell being at  
the showcase and the defendant at the clothing table; the 
avowed object of the Solicitor being to show a conspiracy to 
steal the articles mentioned in the bill and thereby to convict 
the defendant. The, Court admitted the testimony, but upon 
its appearing afterwards that defendant had not taken any of 
the articles alleged in the first trial to have been stolen, and 
that the parties had not talked or made any signs to each other, 
and there being no other evidence of a conspiracy, the Court 
charged the jury that there was no evidence of a conspiracy, 
and directed a verdict of not guilty as to Hankins, which was 
entered. The defendant was thereupon indicted for stealing 
the coat and pleaded former acquittal and not guilty, and the 
first plea was tried upon the evidence already stated and the 
further evidence that the coat was the same coat which the 
prosecutor identified in the first case and was taken at  
the same time the other articles were taken and from (622) 
the same person. The Court instructed the jury that if 
they believed the evidence they should return a verdict against 
the plea, as it had not been sustained. There was a verdict 
against the defendant upon his plea of not guilty. There was 
no exception as to this plea. Judgment and appeal. 

Robert D. Gilmer, Attorney-General, for the State. 
Bellamy & Bellnmy and Herbert McCZammy, for the de- 

fendant. 

WALKER, J. ,  after stating the case. The fact that the de- 
fendant took the coat was not used as evidence against him on 
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the trial of the first indictment, because, while the Judge at 
first admitted i t  as evidence, he subsequently withdrew it from 
the consideration of the jury by charging them that there was 
no evidence of a conspiracy and consequently none of defend- 
ant's guilt The verdict in  that case determines that there was 
no joint action between defendant and Bell and no intent com- 
mon to both of them, and i t  furthcr determines that defendant 
did not steal any of the goods mentioned in the first indictment. 
The object of the State was not to show that the defendant took 
the articles described in that irrdietment artd the coat at one 
and the same tine,  but to prove that there was a conspiracy 
between Bell and IIankins because they took different goods 
i n  the same store at  the same time which belonged to the same 
person. The case does not therefore fall within the principle 
of' 8. v. Wenuer, 104 N. C., 758, which was cited by defendant's 
counsel. The true principle by which to test the sufficiency of 
the plea of former acquittal as a bar is said to be this: Unless 
the first indictment was such as that the defendant might have " 
been convicted upon it by proof of tho facts contained in the 

second, an acquittal on the first can be no bar to the sec- 
(623) ond. Rex v. Vnvrdercomb, 2 Leach, 716; S. v. Uirrnifig- 

ham, 44 N .  C., 120; S. o. Nash, 86 N.  C., 650, 41 Am. 
Rep., 412; X. 91. Williauns, 94 N. C., 891. This statement of 
the principle (which was taken from tlw opinioil of Justico 
Ruller in R r r  v. Vandc~comb), has, we think, been justly criti- 
cised, as it may exclude the right of the defendant, by proof 
of facts other than those alleged in the second indictment, to 
show the identity of the two offenses, and it has been suggested 
that the rule should be that unless the evidence as brought for- 
ward to p r o w t h e  allegations of the second indictment would 
be sufficient to convict upon the first, the plea of former acqgit- 
tal  or conviction should not avail the defendant (S. v. Nmh, 
86 N. C., at p. 656), but this would not remove the fault unlcss 
the ride is further extended so as in terms to include the right 
of the deicndant to prove the identity of the offenses charged in 
the two indictments, which might otherwise appear to be dif- 
ferent. 

I n  order to support a plea of former acquittal i t  is not al- 
ways sufficient that the two prosecutions should grow out of the 
same transaction; but they must be for the same offense; the 
same both in law and fact. S. v. Jesse, 20 N. C., 98; S. v. 
Nash, supra; 8. v. Williams, supra. Nor is i t  sufficient to sus- 
tain the plea that evidence of the facts alleged in the first indict- 
ment would also be competent evidence of the facts alleged in 
the second. S. v. J~sse ,  s u p r ~ .  I n  the case last cited, RUFFIN, 
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C. J., for the Court, says: "We are to inquire whether the facts 
alleged in  the two indictments are actually or legally the same; 
if they be, the accused cannot be a second time put* on trial; 
if they be not, he is tried but once on the same accusation.'' So 
that. i t  follows if there is not a comulete identitv of the two 
accusations as alleged in the indictments, there must be an aver- 
ment in the plea of such facts as will show the idcntity of the 
two, and on the trial of the issue joined on the plea there must 
be proof of the facts thus averred. S. v. Birmingham, 
supra; 8. v. flash, supra. Applying these principles to (624) 
the case in hand. we find that the indictments are not 
precisely the same, and therefore that i t  required averment and 
proof to establish the actual or legal identity of the two offenses 
charged to have been committed, and in order to do this i t  was 
a t  least necessary to allege and show that the defendant took 
and carried away the goods described in the first and second 
indictments at the same time and place, by one and the same 
act and with one and the same felonious intent, and that in 
the trial of the first indictment proof of such taking of the 
article described in the second indictment had been introduced 
for the purpose of convicting the defendant of the larcency 
charged in  the former indictment. 1 Fish. New Cr. Pro., see. 
814, et  seq.; Wharton Cr. PI. and Pr .  ( 9  Ed.), see. 470. But 
there was no evidence of that kind in this case. The defendant 
did not take anv of the roods described in the first indictment. 

0 

On the contrary, the proof was that the two men entered the 
store at  different times and stole different articles which were 
not in the same part of the store, the only idcntity between 
the offenses being that they were committed at the same time 
and that all the goods belonged to one and ihe same person. The 
evidence, therefore, necessary to support the second indictment 
would not have been sufficient to procure a legal conviction upon 
the first, and e converso, there being no actual or legal identity 
between the two accusations. 

The rule we have just stated as to the sufficiency of the evi- 
dence is the one laid down by Archbold and approved by this 
Court in S. v. Williams, 94 N .  C., a t  page 894, and when ap- 
plied to the proof in the case is fatal to the defendant's plea. 
The mere fact that the State was permitted to show the taking 
of the coat as a fact to establish a conspiracy is not sufficient 
to sustain the plea, as i t  did not by itself tend to prove a con- 
spiracy or any concert of action, and the Court so held. 
The case t h m  stands upon proof only of a separate and (625) 
distinct taking and asportation by each of the parties of 
diirerent articles, instead of a single taking by the defendant 
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of all the articles at  one and the same time. This presents a 
state of facts which is the converse of 8. v. Bynzlm, 117 N. C., 
749, but.within the principle of that case. 

Assuming, as we have, for the sake of the argument, that if 
defendant had himself stolen all the articles a t  one and the 
same time, the prosecutor had the right to carve as large an 
offense out of the transaction as he could, but must cut only 
once; and if defendant had been indicted for stealing only one 
of the articles and was acquitted, he could successfully plead 
the acquittal in bar of a subsequent prosecution for stealing 
another of the articles, we yet do not perceive how the defendant 
has made any such ease, and for this reason we cannot say that 
there has been any former jeopardy. 

We have not adverted to the fact that the plea, as far as 
appears, does not aver, nor does tho proof show, that there was 
any judgment entered upon the verdict of acquittal in the first 
case, and this is an essential ingredient of a good plea, and, 
if properly averred, the necessary proof must be forthcoming 
to sustain the allegation. According to the precedents, the 
pleader should have averred that judgment was entered on the 
verdict of acquittal, "as by the record more fully and at large 
appears, which judgment still remains in  full force and effect, 
and not in the least reversed or made void." Archbold's Cr. 
PI. ( 3  Am. Ed.), 89 ;  S. 1.. Willinms, 94 N. C., at p. 893. The 
statute of 15 Vict. has not been adopted in this State. 

Tho Judge's ruling upon the plea of former acquittal was 
correct, and, there being no other error alleged or found in the 
record, the conviction of the defendant must be sustained. 

No Error. 

Cited: S. v. White, 146 N. C., 609. 

(Filed 18 October, 1904.) 

LARCENY-EviZcnce-Presumptions. 
Where the  prosecutor testified tha t  thc defendant offered to  re- 

t u rn  the money alleged to  have been stolen, evidence t h a t  the de- 
fendant was timid was admissible to rebut the presumption of guilt 
arising from the  proposition. 

INDICTMENT against Thomas Lewis, heard by Judge G. 8. 
Fcryuson and a jury, at  June Term, 1904, of LENOIR. From a 
verdict of guilty and jud,gment thereon defendant appealed. 
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Robert D. Gilmer, Attorney-General, for the State. 
Land & Cowpcr, for the defendant. 

CONNOR, J. The defendant being on trial upon a charge of 
the larceny of money from the person of the prosecutor, it wias 
in evidence that the prosecutor was in the habit of getting 
drunk and claiming to lose money; that on other occasions he 
had accused persons of taking his money and they had paid him 
to avoid prosecution, but whether said persons were guilty or 
not the witnesses said they did not know. There was evidence 
that defendant denied having the money and said he did not get 
it. The prosecutor swore that defendant said he had the money 
and would pay it back if he would go with him to Snow Hil l ;  
that he went and defendant dodged him. The defendant offered 
to prove by one Sullivant that he was a timid man and easily 
frightened, to account for his conduct in proposing to pay the 
prosecutor and to settle the matter for the purpose of rebutting 
any presumption of- guilt which might arise from such proposi- 
tion./ This testimony was, upon objection from the State, ex- 
cluded, and defendant excepted. For the purpose indicated, 
the proposed testimony was competent. The State hav- 
ing shown conduct on the part of the defendant which, (627) 
unexplained, amounted to a confession, it was competent 
to show the state of mind of the defendant at the time of such 
conduct-as that he was frightened, or that inducements were 
held out, promising immunity from prosecution, or that, as in 
this case, he was a timid man and easily frightened. The fact, 
if true, that the defendant was a weak-minded man, easily im- 
posed upon, credulous or timid, is relevant as tending to explain 
his conduct. The rules controlling the admission of testimony 
in  respect to its relevancy are based upon experience and ob- 
servation of mankind in  their social, business and other rela- 
tions. Conduct tending to show guilt or innocence is stronger 
or weaker according to the state of mind, physical condition, 
temperament, environment, etc., .of the party. "The sex, age, 
disposition, education and previous trainipg of the prisoner are 
to be considered in determining whether the confession was or 
was not free and voluntary, for i t  is well known that a deter- 
mined, incredulous and experienced man is not so susceptible 
to threats or to promise of immunity as a feeble woman or a 
person of feeble intellect or will power." Underhill Cr. Ev., 
see. 128. I t  is proper that juries shall have the assistance 
which such facts afford in passing upon conduct from which 
they are required to draw inferences of guilt or innocence. The 
weight to be attached to it is dependent upon the opportunity 
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the witness has for knowing the temperament or disposition of 
the defendant and the circumstances under which they are 
manifested. What weight the jury may attach to such evidence 
we may not conjccture. I n  this case i t  may not have affected 
the verdict. I f  i t  was competent-that is, r e l e v a n t t h e  de- 
fendant was entitled to have it submitted to the jury for the 
purpose s'uggestcd. Of course his Honor, either at the time of 
its admission or in his charge to the jury, will explain to them 

for what purpose it was admitted and in what way they 
(628) may consider it. For the error in  rejecting the testi- 

mony the defendant is entitled to a 
New trial. 

STATE v. MORGAK. 

(Filed 25 October, 1904.)' 

1. ARSON-Intent-T'he Code, scr. 953, subser. 6, 1761-hm;s 1@5, 
ch. 66. 

I n  a prosecution for burning a barn the State mui t  prove a crim- 
inal intent. 

2. INSTRUCTIONS-Arsorz-The Code, see. 41.3. 
An error in giving an  erroneous instruction is not cured by sub- 

sequently correctly stating the law. 

INDICTMENT against Elizabeth Morgan and Samuel Ford, 
heard by Judge 2. B. Peebles and a jury, at August Term, 1904, 
of UNION. From a verdict of guilty and judgment thereon the 
defendants appealed. 

Robert D. Gilmer, Atto~ney-General, and Adarns, Jerome & 
Arm,field, for the State. 

Redwine & Stack. for the defendants. 

WALKER, J. The- defendants were indicted for burning a 
barn or granary, the property of Henry Dry. There were two 
.counts in the bill. I n  the first it was alleged that Samuel N. 
Ford willfully, wantonly and feloniously set fire to the barn, 
and in the second that Elizabeth Morgan and her husband, John 
E. Morgan, unlawfully, willfully, wantonly and feloniously in- 

cited and procured him to do it. The indictment was 
(629) drawn under scetion 985 (6 )  of The Code, which re- 

quiies the act to be done "willfully and wantonlg," and 
makes i t  a felony. 
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The State introduced evidence which tended to show that 
Ford had set fire to the barn and that the other persons named 
in the bill procured him to dd so, and there was evidence for the 
defendant tending to show the contrary. John E. Morgan died 
before the trial. 

Numerous exceutions to the admission and reiection of testi- 
mony were noted by the defendants, but as there is an excep- 
tion taken to the charge of the Court to the jury which we 
must sustain, i t  is deemed unnecessary to consider the other 
questions raised, as they may not be again p~esented. 

The Slate alleged, and it was one of its principal contentions, 
that John E. Morgan and his wife and the other defendant, 
Samuel N. Ford, bad formed a conspiracy to burn the barn 
because John E. Morgan was mad with one Henry Dry, and 
as one of Morgan's tenants had left him and gone to live with 
Dry  he wanted to have his revenge. This was assigned by the 
State as the motive for the burning, and in referring to the 
question of motive the Court charged the jury as follows:. 
"While i t  is permissible to show motive as a circumstance to be 
considered by the jury upon the question of guilt, it is not 
necessary, as contended by cowlsel for the defendants, that the 
State should show a motive. All the State has to do is to satis- 
f y  the jury beyond a reasonable doubt that the defendants did 
the acts charged in the bill of indictment." To the last part 
of this instruction the defendants in apt time excepted. 

I t  must be conceded that it is not always necessary to show 
either a motive or an intent, for in some offenses the intent to 
do the forbidden act is the criminal intent, and the act com- 
mitted with that intent constitutes the crime. I f  the person 
has done the act which in itself is a violation of the law, he will 
not be heard to say that he did not have the intent. S. 
w. Ring ,  86 N. C., 603; S. v. Voight, 90 N.  C., 741; S. (630) 
u. Smi th ,  93 N.  C., 516; S. v. McBrayer, 98 N .  C., 619; 
8. v. McLean, 121 N. C., 589, 42 L. R. A., 721. But this pr-in- 
ciple does not apply when the act is itself equivocal and becomes 
criminal only by reason of the intent. 8. v. King and cases 
sl~pra.  I n  the latter case, if the act may be innocent or not ac- 
cording to the intent with which i t  is done, or if its criminality 
depends upon the intent, it is incumbent on the State to show 
the intent or to show the facts and circumstances from which the 
intent mrly be inferred by the jury, and i t  is necessary that 
the jury should find the intent as a fact before the defendant 
charged with the cornmission of the act can be adjudged guilty 
of a crime. 8. v. McDonald, 133 N.  C., 680. 

The, principle just stated, which is fully sustained by the au- 
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thorities, has been applied by this Court to cases where the 
act is forbidden and denounced as criminal if "willfully" or 
"wantonly" done. I n  X. v. Whitefier, 93 N. C., 590, the defend- 
ant was indicted for "willfully and unlawfully injuring and 
dama&g a house" by removing a window sash, under section 
1761 of The Code. The Court charged the jury substantially, 
as did the Judge in our case, that if the defendant committed 
the act-that is, removed the sash-he was guilty and they 
should so find. This was held to be error, the Court, through 
ASHE, J., saying: "The facts as found and admitted clearly 
bring the act of the defendant within the words of the statute, 
but they do not bring him within its meaning and spirit. The 
indictment, following the statute, charges that the act of re- 
moving the sash was unlawful and willful. Conceding it to 
have been unlawful, it does not follow that it was willful. The 
word 'willful,' used in a statute creating a criminal offense, 
means something more than an intention to do a thing. I t  im- 
plies the doing the act purposely and deliberately, indicating a 

purpose to do it without authority-careless whether he 
(631) has the right or not-in violation of law, and i t  is this 

which makes the criminal intent, without which one can 
not be brought within the meaning of a criminal statute." AS'. 
v. Hozuell. 107 N. C., 335. 

I t  will be seen that in S.  v. Whitener the Court takes a case 
like ours, or one where by the very terms of the statute an act 
must be done willfully and wantonly, out of the principle that 
when an act is forbidden the intentional doing of the act con- 
stitutes the criminal intent and places it in that class of cases in 
which the intent is a necessary ingredient of the crime and must 
be found by the jury. I t  makes no difference how clearly the 
intent may appear from the circumstances, the ultimate fact of 
the intent must be found, and in order to do so the jury are re- 
quired to pass upon those circumstances. 

I n  this case the Court simply told the jury that if they found 
the defendants committed the acts alleged in the indictment- 
that is, if the defendant Ford, set fire to the barn and the other 
defendants procured him to do it-they were guilty, as that was 
all the State was required to prove. This certainly did not in- 
form the jury that i t  was necessary that the act should have 
been willful and wanton, and was not any more explicit than 
was the charge in Whitener's case, which was adjudged to be 
erroneous. When the Court undertook to tell the jury what 
was necessary to warrant a conviction, it should have given all 
of the ingredients of the alleged offense and instructed them as 
to all the facts necessary to be found by them before they could 
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convict. S. v. Austin, 79 N. C., 624. We think the fact that 
this instruction was given with the one in regard to "motive" - 

was also calculated to mislead the jury and to impress them 
with the idea that woof of the commission of the bare act of 
setting fire to the barn was all sufficient to convict. We do not 
think that the error of the Court was cured by the instruction 
in a former part of the charge to the effect that the State 
must satisfy the jury beyond a reasonable doubt that (632) 
Ford set fire'to and burned the barn as charged in the 
bill, and that if they found him guilty and were satisfied beyond 
a reasonable doubt that the defendant Elizabeth Morgan coun- 
seled and procured him to burn the barn, then they should con- ' 
vict her. We doubt very much if those instructions were in 
themselves sufficient to present the question of intent properly 
to the jury. 8. v. Edmund, 15 N. C., 340. But in connection 
with those instructions the Court charged the jury that if they 
found Samuel Ford burned the barn and granary, they should 
convict him, and that the guilt of Mrs. Morgan hinged on that 
of Ford. Even if the former instructions stood by themselves 
we might perhaps question their correctness, as they do not 
seem to be a compliance with the requirement of the law. The 
Code, see. 413. But, assuming them to be correct, they do not/ 
cure the error committed in the instruction subsequently given 
and to which exception was taken. The jury are not supposed 
to know which instruction is the correct one, the first or the last, 
and we must presume that they acted upon the erroneous in- 
struction, as we can not know certainly that they did not. Ed- 
wards v. R. R., 132 N. C., 99; Williams v. Haid, 118 N.  C., 
481; Tillett v. R. R., 115 N. C., 662; S. v. Barrott, ,132 N.  C., 
1005; 8. v. Dtniel, ante, 571. I f  the jury, under the instruction 
of the Court; had merely found in a special verdict that the 
defendant's committed the acts alleged in the bill of indictment, 
without finding as a fact that the commission of them was will- 
ful and wanton, the verdict would have been defective and judg- 
ment could not have been pronounced thereon. S. v. Blue, 84 
N. C., 807; S. v. Whitener, supra. If such a special verdict 
would have been defective, the charge of the Court must have 
been erroneous, as it embraces no more findings of fact 
than such a special verdict. 

Our conclusion is that there was error in the charge, 
(633) 

and i t  must be so certified, to the end that a new trial may be 
awarded to the defendants. 

New trial. 
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STATE v. VAN PELT. 

1. BILLS O F  PARTICULARS-Indictments-Grand Jury. 
A bill of particulars, not being made by the grand jury, cannot 

supply a defect in an indictment. 

2. BILLS O F  PAILTICULARS-Conspiracy. 
Where a solicitor files a bill of particulars the State is confined in 

i ts  proof to the items therein set out. 

- 3. INDICTMENTS-Conspiracy. 
The bill of particulars in this case makes sufficiently definite the 

charge and means by which the alleged conspiracy was to be put 
into execution. 

An indictmcnt charging that  certain persons notified the prose- 
cutor that he would not be considered in sympathy with organized 
labor if he employed others than union men, nor if he rctained 
nonunion men with whom he had already contracted a year in ad- 
vance; and upon refusal of prosecutor to discharge the nonunion 
men and not to agree to employ only union men, a notice was made 
in a newspaper that a t  a meeting of carpenters and joiners the 
attitude of the prosecutor was declared unfair toward organized 
labor and so listed, and that  no union carpenter Gould work any 
material from the shop of the prosecutor after a given date, does 
not constitute a conspiracy. 

INDICTMENT aqainst A. Van Pelt, W. T. R. Jenkins, 
(634) C. A. Sherman, S. W. Henry and S. A. Sherman, heard 

by Judge M. H. J u s t i c ~  at May Term, 1904, of ROWAN. 
This was an indictment against the defendants in the fol- 

I ~ w i n g  words, to wit: "The jurors for the State, upon their 
oath, present that A. Van Pelt, W. T. R. Jenkins, C. A. Shu- ' 
man, S. W. Henry and S. A. Shuman, being persons of evil 
minds and dispositions, together with divers other evil disposed 
persons, whose names are to the jurors unknown, wickedly de- 
vising and intending to injure and destroy one C. A. Rice of 
the county of Rowan and State of North Carolina, in his trade 
and business as a dealer in lumber, on 15 January, 1904, a t  and 
in the county of Rowan and State aforesaid, and within the 
jurisdiction of this Court, fraudulently, wickedly, maliciously 
and unlawfully did conspire, combine, bonfederate and agree 
together, between and amongst thcmselves unlawfully to injure 
and destroy the said C. A. Rice in his trade and Imisiiitw which 
he then and there used, ex~rciscd and carried on as aforesaid, 
against the peace and dignity of the State. And the jurors 
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aforesaid, upon their oaths aforesaid, do further present that 
the said A. Van Pelt, W. T. R. Jenkins, C. A. Shuman; S. W. 
Henry and S. A. Shuman, together with other evil disposed per- 
sons whose names are to the jurors unknown, contriving and 
devising to injure and destroy the said C. A. Rice in his trade 
and business aforesaid, and as much as in them lay ur~lawfully 
and feloniously to ruin him in his trade and business as a dealer 
in lumber which he then and there carried on, used and exer- 
cised as aforesaid, and to prevent and hinder him from using, 
exercising and carrying on the said trade and business in as 
full, ample and beneficial a manner as he was used and accus- 
tomed to, on 15 January, 1904, in the county and State afore- 
said, and within the jurisdiction of this Court, unlawfully, 
wickedly and maliciously did conspire, confederate, com- 
bine and agree together, with divers fraudulent and ( 6 3 5 )  
wicked means and dcvices, to injure, oppress and iin- 
poverish the said C. A. Rice, and wholly to prcvent and hinder 
him from using, exeizising and carrying on his trade and busi- 
ness of a dealer i11 lumber as aforesaid, and caused to be pub- 
lished in a certain newspaper issued daily in the city of Salis- 
bury, county and State aforesaid, a certain article in words 
and figures as follows, to wit: 

(( ' ACTION OF THE CARPENTEES AND JoINEI~~.-A~ a meeting 
of the Carpenters and Joiners hcld last rvcning, for his attitude 
towards organized labor Mr. C. A. Rice was declared unfair, 
and so listed, and that no union carpenters would work any 
material from his shop after 15 February, 1904. 

" (S. A. SHUMAN, SR., President. 
" 'W. T. R. JENKINS, R. S.' 

('And thal the aforesaid publication was caused to be printed 
as aforesaid in the newspaper aforesaid on 16  January, 1904, to 
the great damage of thc said C. A. Rice, to the evil and per- 
nicious example of all others in the like case offending, and 
against the peace and dignily of the State." 

Defendants moved that the State be required to file a bill of 
particulars to the first count in the indictment. Motion al- 
lowed, whcreupon the Solicitor filed the following bill of par- 
ticulars, to wit : 

"The State alleges that the defendants, A. Van Pelt. S. A. 
Shuman, W. T. R. Jenkins, S. W. Henry and C. A. Shnman, 
together with other evil disposed pcrsons to the State unknown 
contriving and devising with the intent to injure and dertroy 
one C. A. Rice in his trade and busincss as a dealer irr and 
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manufacturer of lumber, and as much as in them lay unlaw- 
fully and maliciously to injure and ruin him in  said 

(636) trade and business as a dealer in  and manufacturer of 
lumber which he then and there carried on, used and 

exercised in the county of Rowan and State of North Carolina, 
and to prevent and hinder him from using, exercising and carry- 
ing on the said trade and business and manufacture in as full, 
ample and beneficial a manner as he was used and accustomed 
to, on 15 January, 1904, in the county and State aforesaid, and 
within the jurisdiction of this Court, unlawfully, wickedly and 
maliciously did conspire, combine and agree together to injure, 
oppress and impoverish the said C. A. Rice, and with the in- 
tent to prevent and hinder him from using and carryiLg on his 
trade and business as a dealer in and manufacturer of lumber 
as aforesaid, caused to be published in  a certain newspaper in 
the city of Salisbury, county and State aforesaid, a certain 
article in words and figures as follows, to-wit : 

" 'ACTION OF CARPENTERS AND JOINERS.-At a meeting of the 
Carpenters and Joiners held last evening, for his attitude to- 
wards organized labor Mr. C. A. Rice was declared unfair, and 
so listed, and that no union carpenter would work any material 
from his shdp after 15 February, 1904. 

" 'S. A. SHUMAN, SR., President. 
"'W. T. R. JENKINS, R. S.) 

"And that the aforesaid publication was caused by the de- 
fendants to be ~ r i n t e d  in ihe newspaper as afores$d on 16 
January, 1904, t'o the great damage i f  ;he said C. A. Rice, and 
that it was the intent and purpose of the defendants, by said 
pulolication, to injure, oppress and impoverish the said C. A. 
Rice in his trade and business and manufacture as aforesaid, 
and that the defendants did combine, agree and conspire to- 
gether to publish said notice as above set forth for the unlawful 

and malicious purpose of injuring the said C. A. Rice 
(637) in his trade and business and manufacture as aforesaid, 

by inducing all persons who would otherwise have pur- 
chased lumber and material from the said C. A. Rice to re- 
frain from so doing, for fear of the ill will of the defendants 
and other evil disposed persons so conspiring and contriving 
with them, whose names are to the State unknown, and for fear 
that if they-that is to say, all persons who would otherwise 
have purchased lumber and material from the said C. A. Rice- 
should so purchase the same, they, the said persons, would be 
subject to delay and inconvenience by reason of the refusal of 
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the defendants. and other evil disuosed persons whose names 
are unknown to the State, to work the material so purchased 
from the said C. A. Rice, and that in so conspiring and com- 
bining together to injure thc business of thc said C. A. Rice 
as aforesaid, by the publication as aforesaid, in manner and 
form as above set forth, the defendants intended to prevent per- 
sons desiring to purchase lumber from purchasing the same 
from the said C. A. Itice. and to influence and deter persons 
desiring lumber from procuring the same from the said C. A. 
Rice, with thc irltent to injure, destroy and damage the trade 
and business and manufacture of the said C. A. Rice. 

"And before the said 15 January, 1904, as hereinbefore men- 
tioned. the said A. Van Pelt. W. T. R. Jenkins and S. W. 
EIenry, three of the defendants in  this case, did unlawfully, 
wickedly, maliciously conspire and agrec together, and did go 
togcther, on or about 13 January, 1904, to the place of business 
of the said C. A. Ricc in the city- of Salisbury, in the county 
and State aforesaid, and then and tl~cre notified the said 6. A. 
Rice that he, the said C. A. Rice, could not be considered in 
sympathy with organized labor unless he kept constantly em- 
ployed only union men, and notified him further that he would 
not be in sympathy with organized labor if he kept in his em- 
ploy any nonunion men, notwithstanding the fact that 
he had heretofore ernuloved and contracted with non- (638) 

L 2 \ ,  

union men for as much as a year in  advance, and to discharge 
them would be a violation of his contract with such nonunion 
men: and uuon be in^ informed bv said Ricc that hc would not 

D 

discharge any nonunion men with whom he had contracted in 
advance by the year to work for him, and that he would not agree 
to employ only union men in his busin~ss, the said A. Van Pelt, 
W. T. R. Jenkins and S. W. Hcnry went away, and on 15 Janu- 
ary, 1904, in furtherance of thcir said conspiracy and combina- 
tion to injure and destroy the business of the said C. A. Rice as 
aforesaid, they combined and agreed among themselves and with 
the other defendants, and with divers evil disposed persons whose 
names are to the State unknown, to publish the aforesaid notice 
hereinhcfore set forth, for the purpose aforesaid, and did actu- 
ally cause the same to be published with the intention to injure 
and destroy the business and trade and nianufacture of the said 
C. A. Rice as above set forth. HAMMER, Sol." 

The counsel for the defendants thereupon demurred ore tenus 
to the bill of indictment, and moved to quash, for that the bill, 
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together with the bill of particulars, did not charge a criminal 
offense. Motion and demuncr sustained, and bill quashed. The 
State excepted to the order of the Court and appealed to the 
Supreme Court. 

Robert D. Gidmer, kttorney-General, b. $I. Horah and A. H. 
Price, for the State. 

T .  F. K h i t z ,  R .  Lee  Wright and Overman & Gregory, for the 
defendants. 

CONNOR, J. We do not find it necessary to consider the suf- 
ficiency of the first count in the bill. By filing the bill of par- 

ticulars the State, for the purpose of this appeal, makes 
(639) sufficiently definite the charge and means by which the 

alleged conspiracy was to be put into execution. The de- 
murrer ore tcnuu is based upon the indictment and the bill of 
particulars. Wc, however, fully approve the language of Xlzuw, 
C. J., in  Corn. 71. IIunt, 45 Mass., 111. "From this view of the 
law respecting conspiracy we think it an offense which especially 
demands the application of that wise and hlimane rule of the 
common law thai a11 indictment shall state with as much cer- 
tainty as the nature of the case will admit the facts which con- 
stitute thr: crime intended to be charged. This is required to ' 

cnable the defendant to meet the charge and prepare for his de- 
fens(,, and, in case of an acquittal or conviction, to show by the 
rccord t h ~  identity of the charge, so that he may not be in- 
dicted a second time for the same offense." I t  is further said 
that when the criminality of thc offense consists in an unlam~ful 
agreement to cornpass some criminal or illegal purpose, that 
purpose must be fully and clearly stated in  the indictment; if 
the criminality intcndcd to be charged consists in the agree- 
ment to compass some purpose not unlawful or criminal in it- 
self by the use of force, fraud, falsehood or other criminal or 
unlawful means, such intended means must be set forth in the 
indictment. h a m b r r t  v. People, 9 Cow., 578. I n  S. v. Tmm- 
mell, 24 N .  C., 379, GABTON, J., says: "It is said that the gist 
of a crimiilal conspiracy is the unlawful concurrence of many in 
a wicked scheme and that the crime of conspiracy is complete 
without any act having been done to carry i t  into execution. 
This consideration renders it but the more important that the 
charge of conspiracy should clcarly set forth the purpose and 
objcct of thc combination, as in  these are to ho found almost 
the only marks of certainty by which the parties accused may 
know what is the accusation they are to defend." 

Wade, C. J., in U. X. v. Cruikshank, 92 U. S., 542, passing, 
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upon the sufficiency of an indictment for conspiracy, 
says: "The accused has therefore the right to have a (640) 
specification of the charge against him in this respect, in  
order that he may decide whether he should present his defense 
by motion to quash, demurrer or plea; and the Court, that it 
may determine whether the facts will sustain the indictment. 
So here the crime is made to consist in the unlawful combina- 
tion with an intent to prevent the enjoyment of any right 
granted or secured by the Constitution, etc. All rights are not 
so granted or sccured. Whether one is so or not is a question 
of law to be decided by the Court, not the prosecutor. There- 
fore the indictment should state the particulars to inform the 
Court a s  well as the accused. I t  must be made to appear- 
that is to say to appear fro111 the indictment without going 
further-that the acts charged will if proved support a con- 
viction for the offense alleged." Mr. Justice CZi ford ,  concur- 
ring in the result, says: "Descriptive allegations in  criminal , 
pleadings are required to be reasonably definite and certain, as 
a necessary safeguard to the accused against surprise, miscon- 
ception and error in conducting his defense and in order that 
thc judgnent in the case may be a bar to a second accusation 
for thc same charge. Considerations of this kind are entitled 
to rcspcct, but it is obvious that if such description of the in- 
gredient of the offense created and defined by an act of Congress 
is held to be sufficient, the indictment must become a snare to 
the accused." Y c t l i h o n e  v. Uni ted  Xtntes, 148 U. S., 197. I n  
8. v. Y o u n g ~ r ,  12 N. C., 367, 17 Am. St., 571, the offense is 
fully described and the means by which it was consummated 
set out, to-wit, by making the prosecutor drunk and falsely, 
fraudulrritly and deceitfully cheating him at a game of cards. 

While it is the right of the defcndant lo demand and the 
duty of ,the Court to require a bill of particulars, this is for 
the benefit of the defendant and doos not in any degree deprive 
him of the right to have the bill of indictment quashed 
if insufficient. Mr. Bishop well says : "The bill of par- (641) ' 

ticulars not being made by the grand jury on oath can 
not supply any defect in the indictment." Grim. Prac., see. 646. 
I t  would seem that as the defendant is entitled to demand the 
bill of particulars, and as thc State on the trial is restricted to 
proofs of the facts set out, it would be more in  accordance with 
reason, good criminal pleading and the safety of the citizen to 
require the State to set out in t h e  ind ic tmen t  the charge in full, 
together with the means by which the alleged conspiracy is to be 
effectuated. I t  is so held by many courts and required by stat- 
utes. No offense is so easily charged and so difficult to be met 
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unless the defendants are fully informed of the facts upon which 
the State will rely to sustain the indictment. While technical 
objections to indictments are not to be sustained, substantive 
and substantial facts should be alleged. General and uildefined 
charges of crime, especially those involving mental conditions 
and attitudes, should not be encouxaged. They are not in  har- 
mony with the genius of a free people, living under a written 
Constitution. We can see no good reason why an exception to 
the general rules of criminal pleading should be made in favor 
of this crime; certainly there is nothing in the history of the 
criminal law of England or this country to recommend i t  to the 
favor of courts having regard for liberty regulated by law. 
Such an indictment has been appropriately termed "a. drag net 
of vague charges" to catch innocent persons, who in times of ex- 
citement may be convicted by the suspicions and prejudices of 
juries. An examination of the cases cited in Wright on Crim- 

, inal Conspiracy, 186, discovers a state of painful uncertainty 
in the rulings of courts, explained frequently by the political 
or other bias of temper or opinions of the Judge. Certainty 
should never be sacrificed to the plea for simplicity. Viewed 
properly there is no corlflici between them. We cannot but think 

that an omission of the needless repetition of epithets 
(642) and denunciatory terms of the defendant and the inser- 

tion, in place thereof, in plain langnage, of the facts re- 
lied upon would IE conducive to that certainty and simplicity 
which are the real safeguards to socieiy and the citizen. Gen- 
eral and indefinite drscriptions of alleged crimes, like general 
warrants, "are dangerous to liberty and ought not to be toler- . 
ated." Const., Art. I, see. 15. "Every man has a right to be, 
informed of the accusation against him." Ib., 11. These truths 
are of the cascXnw of civil liberty. They arc not to be explained 
away to meet the demand for spe~dy  trials and swift. punish- 
ment. "No man shall be put to answer any criminal charge * % * but by an indictment," etc. We find nothing here of 

"bills of particulars" drawn up, aftcr iirdictment found, by 
prosecuting oficers to aid defective bills, or bills in which, if 
the charge was set forth in a full and specific manner, could 
never have reccived the endorament of a grand jury. "Bills of 
particulars7' arc suggestive of "Informatioris" which became 
odious because of the oppressive use made of them by officers 
of ihe Crown in the prosecution of persons charged with of- 
fense. When grand juries would not aid in such prosecutions 
"Inforn~ations" were resorted to. They recall the days of "con- 
structive treasons." Men were hung, drawn and quartered for 
"imagining" the death of the Xing. They recall the time when 
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Titus Oatcs swore away the lives of innocent men charged with 
bcing members of an imaginary "Popish Plot." 

The Solicitor having filed a bill of particulars, the State is 
confined "to the items therein set down." Bish. Grim. Proc., 
643. We are thus brought to a consideration of the question 
whether e l iminat in~ all irrelevant matter. the facts charged " " 
and admitted by the demurrer constitute a criminal conspiracy 
-either by reason of the character of that which was agreed 
to be done or the means by which the agreement was to 
be effectuated. "The preamble and introductory matter (643) 
in  the indictment-such as unlawfully, deceitfully, de- 
signing and intending unjustly to extort great sums, etc.-is 
mere recital and not traversable, and &herefore can not aid an 
imperfect averment of facts constituting the description of the 
offense. The same may be said of the concluding matter which 
follows the averment as to the great damage, etc." Stripped of 
these introductory recitals and alleged injurious consequences 
and the qualifying epithets, attached to the facts, the averment 
is this, that the defendants conspired to injure the prosecutor 
in his trade and business and thereby impoverish him: (1)  
That pursuant to this agreement three of the defendants on 13 
January, 1904, went together to the place of business of the 
prosecutor and notified him that he could not be considered in  
syrnpathy with organized labor unless he kept constantly em- 
ployed union men. (2)  That he would not be considered in 
sympathy with organized labor if he kept in his employment 
nonunion mm-notwithstanding the fact that he had thereto- 

I 
fore employed and contracted with nonunion men for as much 
as a year in advance. (3)  That upon being informed by said 
Rice that he would not discharge nonunion men with whom he 
had contracted and would not agree to employ only union men, 
etc., the defendants published the notice set out in the bill of 
particulars. That the purpose of publishing said notice was to 
induce all persons who would otherwise have purchased lumber 
and material from the said Rice to refrain from doing so (a) 
for fear of the ill will of the defendants. etc.. and other evil dis- 

7 ,  

posed persons; ( b )  that the.y would be subject to delay and in- 
convenience by reason of the refusal of the defendants and 
other evil disposed persons, whose namcs are to the State un- 
known, to work the material so purchased from the said C. A. 
Rice, etc. That by the means aforesaid the defendants intended 
to prevent persons desiring to purchase lumber from pur- 
chasing the same from the said C. A. Rice, etc. That (644) 
by the means aforesaid the defendants intended to pre- 
vent persons desiring to purchase lumber from purchasing the 
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same from the said C. A. Rice, and to influence and deter per- 
sons desiring lumber from purchasing the same from the said 
C. A. Rice with the intent to injure and destroy, etc. We omit 
a t  this time any reference to thc alleged motive of the de- 
fendant,~. 

A criminal conspiracy is defined to be an agreement of two 
or more persons to do an unlawful act or to do a lawful act. by 
unlawful means. Xhuw, C. J., in Corn. v. Hunt ,  says: "With- 
out attempting to review or reconcile all the cases, we are of 
the opinion that as a general description, though perhaps not 
a precise or accurate definition, a conspiracy must be a combina- 
tion of two or more persons, by somc concerted action, to ac- 
complish some criminal or unlawful purposc, or to accomplish 
some purpose not in itself criminal or unlawful, by criminal or 
unlawfuI means. Wc use the terms criminal or unlawful, be- 
cause i t  is manifest that many acts are unlawful which are not 
punishable by indictment or other public prosecution, and yet 
there is no doubt, we think, that a combination by numbers to 
do them would be an unlawful conspiracy and punishable by 
indidment. * * ':" But yet i t  i s  clear that it is not every 
combination to do unlawful acts to the prejudice of another 
which is punishable as a conspiracy." 

Mr. Wright in his work on Criminal Conspiracy classifies the 
decisions in the different States and placcs North Carolina in 
the class which holds that conspiracies arc indictable "where 
neither the object or the means are criminal but where injury 
results to individuals," and for this he cites S. v. Younger, 1 2  
N. C., 357. With the exception of X. v. Younger, we find no 
case in our own Reports in  which an indictment is sustained 

which did not allege a conspiracy to commit acts, or the 
(645) bill of particulars did not set out facts showing a con- 

spiracy to commit acts, indictablc'either at  common law 
or under some statute. I t  must be conceded that expressions 
are to be found in the opinions of the Court to the contrary. I n  
S. v. Torn, 13 N. C., 569, the charge was a conspiracy by slaves 
to commit murder. I t  was made indictable by statute: I t  was 
equally so at common law. I n  S. v. Trarnmell, 24 N. C., 379, 
Judge GASTON says that i t  is not necessary to decide whether 
the facts set out constitute a criminal conspiracy. Thc Court 
held that in no view were the defendants guilty. I n  S. v. Chris- 
t i a d w r y ,  44 N.  C., 46, the Court expressly declined to pass 
upon the sufficiency of the bill, putting the case off on the stat- 
ute of limitations. I n  S. v. Brady, 107 N. C., 822, the second 
count charged a conspiracy to cheat and defraud by falsely and 
fraudulently representing that certain landls contained gold 
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mines, whereas the defendant well knew that the said lands did 
not contain gold mines, etc. There was a motion to quash 
which was denied. There was a general verdict of guilly. The 
Court said that if either count was good it would support the 
verdict. This was sufficient to dispose of the appeal. The sec- 
ond count was undoubtedly good and the motion to quash could 
not be allowed. I n  S. v. Powell, 121 N. C., 635, MONTGOMERY, 
J., says that the bill charged a conspiracy to commit an offense 
indictable at  common law. I n  S. v. Wilson, 121 N.  C., 650, 
the question is not raised or discussed-a new trial was given 
on other grounds. I n  S. v. Earwood, 75  N. C., 210, the oniy 
question decided was the admissibility of evidence upon which 
a new trial was given. I n  X. v. Howard, 129 N.  C., 585, there 
were three counts. The first charged generally a conspiracy to 
cheat and defraud. The second and third, setting out the facts 
showing a, conspiracy to rob and to obtain money under false 
pretenses, and the means resorted to, were no1 prossed but 
referred to as a bill of particulars. The first count was (646) 
sustained by a divided Court, the present Chief Justice, 
writing for the majority, saying that by the second and third 
counts considered as a bill of parficulars, the defendants were 
fully informsd, etc. It will thus be seen that in  all of the cases 
in our Reports a conspiracy to commit an indictable offense is 
charwd in  the indictment. or facts set forth in a bill of Dar- u 

titulars, charging a conspiracy to commit such an offense. I n  
Younger's case, supra, the charge in the indictment was that 
the defendants conspired to cheat and defraud the prosecutor, 
etc., and to accomplish that end they procurcd him to be in- 
toxicated and engaged him to play at  cards, by means whereof 
by falsely, fraudulently and deceitfully playing at  the game 
of cards they cheated him, ctc. I t  is not necessary to discuss 
the question whether the acts charged were indictable a t  com- 
mon law. 8. v. Phi f e~ ,  6 5  N .  C., 321. We incline to the opin- 
ion that they were. The learned Chief Justice writing the opin- 
ion did not seem to think so, although he says: "Playing a t  
cards for money was in  itself unlawful.'' The word is of such 
varied and uncertain import that it i s  unfortunate that it was 
ever used to define a criminal act. It is not our purpose to 
bring the decision of Younger's case into question, but we can 
not accept the definition given of a criminal conspiracy. "Every 
combination to injure individuals or to do acts which are un- 
lawful or prejudicial to the community is indictable." I t  will 
be noted that this case was submitted by the Attorney-General 
without argument and the defendants were not represented by 
counsel. The Court cites but one case to sustain the definition. 
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K i n g  v. Journeyman Tailors of Cambridge, 8 Mad., 10 (1721). 
That was an indictment against certain journeymen tailors for 
a conspiracy to raise their wages. The Court said: "A con- 
spiracy of any kind is illegal, although the matter about which 

they conspired might have been lawful for them to do 
(647) if they had not conspired to do it, as appears in  the case 

of Tubwornen v.  The Brewers." An examination of the 
report of that case shows the length to which counsel and Court 
went in sparring over technicalities and losing sight of the real 
merits of the question. Quite a number of objections were made 
to the indictment which at  this day would not be listened to 
with any degree of respect. The Court announces the proposi- 
tion that any conspiracy, however lawful its purpose, is in- 
dictable. The case has been treated with but scant courtesy in 
England and would not at  this day be cited as authority. By 
statute i t  was made indictable for journeymen tailoqs to enter 

. into any contract or agreement to advance their wages. Hap- 
pily this and all other such laws have been repealed in  England 
and were never in  force in this State. Lord Campbell in  Hil ton  
v. Eekerby,  6 E. & E. (88 E. C. L., 62), 1855, repudiated the 
definition given in  the Taildrs' case, referring to what i t  said 
in this and other cases as "loose expressions." H e  says : "I can 
not bring myself to believe, without authority more cogent, that 
if two workmen who sincerely believe their wages to be inade- 
quate should meet and agree that they would not work unless 
their wages were raised, without designing or contemplating 
violence or any illegal means for gaining their object, they would 
be guilty of a misdemeanor and liable to be punished by fine 
and imprisonment. The object is not illegal; and, therefore 
if no illegal means are used, there is no indictable conspiracy." 
The courts have found but little difficulty in adhering to satis- 
factory and consistent rulings in those cases wherein the con- 
spiracy charged is to commit arts which are criminal and in- 
dictable either a t  common law or by statute. Dr. Wharton says : 
"The conflict begins when we reach those combinations which 
are assumed to be indictable, not as aimed at an indictable of- 

fense, but from the idea that the policy of the law for- . (648) bids the reaching of the attempted object by a con- 
spiracy." Grim. Law, 357. After discussing conspira- 

cies to cheat and defraud, he says: "But to extend indictable 
conspiracies so as to include cases where acts, not in thornselves 
indictable, are attempted by concert involving neither false state- 
ment nor concerted force should be resolutely opposed. A dis- 
tressing uncertainty will oppress the law if the mere act of 
concert in doing an indifferent act be held to make such act  
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criminal. We all know what acts are indictable, and if we do 
not, the knowledge is readily obtainable. Such offenses when 
not defined by statute, are limited by definitions which long pro- 
cesses of judicial interpretation have hardened into shapes 
which are distinct, solid, notorious and permanent. I t  is other- 
wisp. however. when we come to sneak of acts which thouzh not " 
penal when they arc committed by persons acting singly, are 
supposed to become so when brought about by concert which 
involves neither fraud nor force. *' " " No man mav know 
in advance whether any enterprise in which he may engage may 
not in this way berome subject to prosecution. It is essential 
to the corrstitution of an indictable offense " " " that i t  
should be prohibited either by statute or common law, but con- 
spiracies to commit by nonindictable means nonindictable of- 
fenses, if we rcsolve them into their elements, are neither pro- 
hibited by conwon law nor by statute. * " * An act of 
business enterprise in purchasing goods in a cheap markct for 
tho pnr1)ose of selling them in a dear market, which in one 
phase of judicial sentiment would bc regarded as a meritorious 
inlnctus to commercial sctivitv. mould be in another nhase of ., , 
judicial sentiment, as i l  once has been treated, an indictable 
offenie. Legislative and judicial compromises which one court 
may view as essmlial to the working of the political machine, 
another ,court may hold to be indictable as a corrupt con- 
spiracy." In this country, irk which judges are in re- 
spect to their source of appointment and tenure sensitive (649) 
lo changes of popular opinion and temper, amid the ever 
in crcasing itcuteness of the struggle bctwecn opposing social and 
industrial forces, the lines which separate a criminal from a 
noncriminal conspiracy should be clearly defined. To a timid, 
conservative, judicial mind trained to regard even the slightest I 

disturbance of such forces as portending danger to the peace of 
the State, a combination of thr most harmless character would 
assume "unlawful" form and force. To a different type of 
judicial mind, believing that the safety and highest interest of 
the State are promoted by the frwst possibly play of mind and 
action, in trade competition, "horwver serere and egotistical, 
if unattended by circumstances of dishonesty, intimidation, 
molestation or other such illegalities," the same combination 
would appear not only lawful, but stimulating to trade in tire 
conlmunity. The study of the struggle between the ruling class 
and the laborcrs in England, culminating in the passage of the 
statute of 38 and 39 Vict., is of interest to the student and value 
to the lawmaker and judge. I t  is declared by &at statute that 
an agreement or combination to do any act in furtherance of 
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a trade dispute shall not render the person committing i t  in- 
dictable for a conspiracy if such acts committed by one person 
would not be punishable as a crime. "These latter words may 
almost be described as T h e  Workman's Charter of Liberty,' for 
they dispose at  once and forever of the contention that a corn- 
bination to do acts, not illegal in themselves, is entitled to be 
regarded by the law as a conspiracy." Cent. Law Reform, 253. 
A great English statesman said that for the first time employers 
and employed sat undcr equal laws. As indicating the practical 
operation of the definition of a criminal conspiracy contended 
for by the State we may recall some incidents coming undcr our 
observation. Not long since, the farmers producir~g cotton in 

this and other States believed that their interests de- 
(650) manded cornbined action to protect themselves against 

what they considered an unreasonably high price charged 
by the manufacturers for jute cotton bagging. They openly 
and with the avowed purpose of compelling the manufacturer.; 
to sell bagging al  a lower price and of course reduce their prof- 

' i ts  and to that extent injure thern in their trade and business, 
formed combinations and adopted measures, entirely peaceful 
and lawful, to accomplish their purpose. They agreed thein- 
selves, urged and by various means induced others to refraiu 
from buying or using j?e bagging. They encouraged the use 
of other kinds of bagging, and by and through org8nization 
maintained a peaceful but effective contest with tlie manufac- 
turers. Their declared purpose was to injure, cripple and, if 
necessary, destroy the manufacturers unless they sold their 
product a t  a lower price. Again, at  a more recent date, the 
producers of tobacco found the price of their product, as they 
thought, unreasonably low. They believed that a large and 
wealthy corporation, being the largest purchaser in the mar- 
kets, was fesponsible for the low price of tobacco. Large num- 
bers of the producers, with the avowed purpose of compelling 
the purchasers, and especially the said corporation, to pay them 
higher prices, combined and agreed that they would withhold 
their product from the market, urged and ~ J I ~ U C C L ~  all other pro- 
ducers to do so. They declared their purpose to refuse to buy 
the goods of the corporation, and urged and induced merchants 
to refuse to buy or sell such goods. They held public meetings, 
made and issued addresses, and by many other lawful and peace- 
ful means sought to injure and, so far  as  pos;ible, destroy thc 
offending corporation. It did not occur to any one that these 
men were guilty of a criminal conspiracy, nor were they. Tt 
must be rioted'that in neither instance was there any legal 
standard as to the price of cotton bagging or tobacco; they were 
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sold in open nitlrkct and, from a legal standpoint, with 
fair competition. The farmers who in one case were (651) 
buyers thought bagging unreasonably hi& and in the 
other, being sellers, though tobacco unreasonably low. Thcy be- 
lieved that in order to protect themselves from what they re- 
garded unfair treatment they n~ns t  organize. That their pur- 
pose was to injure the manufacturer in the one instance and 
the purchaser in the other in their trade and business was not 
denied, but openly avowed; their defense being that t l~ey  were 
seeking fair  treatment at the hands of both. We must keep in 
mind the fact that we are discussing the question as it is af- 
fected by the conlmon law. The proposition is that the defend- 
ants conspirrd for the purpose of injuring the prosecutor in  his 
irada and business, and that i t  is unlawful for them to do so. 
I t  can not be that every conspiracy to injure one in his trade 
and business, without reference to the means to be employed, is 
crirninal. A carpenter, or joiner, +as by his apprenticeship, 
study and experience acquired skill and knowledge in his trade. 
His  canital consists in his nhvsival strength and his intellect 
trainedL and directed by his ik& and expe&nce. I t  is the use 
of this which in a sense he offers for sale. I n  what respect, for 
the purpose of securing the best prices for his labor on the bcst 
terms, do his rights differ from the man who has cotton for 
sale, the product of his capital-land and labor-or the man 
who has money to invest i11 mercantile or manufaduring en- 
terprisef Each of them enters into the firld of competition. 
Xach finds that organization with others engaged in the same 
field of labor or investment will secure better results and fairer 
treatment from those with wlion~ he deals. There is no evil or 
harnl in organization per se. Every copartnership, corporation, 
joint stock company ;ind other association of labor or capital 
is a recognition of this truth. We find no better illustration 
of the correct principle upon which this right deprnds and the 
benefits which may come from its application under 
proper limitations than that given by Chief Justice Xhaw (652) 
in Corn. v .  IIunt, st~p.prcr. "Suppose a baker in a srnall 
villago had thc exclnsivc custom of his neighborhood and was , 
making large profits by the sale of his bread. Supposing a num- 
ber of those neighbors, believing the price of bread too high, 
should propose to him to reduce his prices, or if he did not 
they would introduce mother baker. and on his refusal such 
other baker should, under their encouragement, set up a rival 
establishment and sell his bread at lower prices ; the effect would 
bo to diminish the nrofit of the former baker and tb the same 
extent to imporerisi hinr. And it might be said, and proved, 
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that the purpose of the association was to diminish his profits 
and thus impoverish him, though the ultimate and laudable ob- 
ject of the combination was to reduce the price of bread to 
themselves and their neighbors. * * * We think, therefore, 
that associatioris may be entered into, the object of which is to 
adopt measures that may have a tendency to impoverish an- 
other-that is, to diminish his gains and profits-and yet so 
far  from being criminal or unlawful the object may be highly 
meritorious and public spirited. The legality of such an asso- 
ciation will therefore depend upon the means to be used for its 
accomplishment. I f  it is to be carried into effect by fair  o r  
honorable and lawful mrans, it is, to say the least, innocent. If 
by falsehood or force it may be stamped with the character of 
conspiracy. It follows as a neccssary consequence that if crim- 
inal and indictable, i t  is so by reason of the criminal means in- 
tended to be employed for its acconiplishment." Although de- 
cisions have been made b$ somc of the American courts which 
hold otherwise, they are in every instance based upon the princi- 
ple of the journeymen tailors' or other English cases which fol- 
low that decision. Mr. Wright, after a review of the cases, 
says: '(These authorities on the whole, strongly favor the view 

that a combination to injure a private person (otherwise 
(653) than by fraud) is not as a general rule criminal, unless 

some criminal means are to be used." Cases may be 
found to the contrary. Judge Holn~es, in  his dissenting opinion 
in Vegelahn v. Gunter, 167 Mass., 92, discusses the question 
with much force and clearness. Speaking of the right of la- 
borers or mechanics to combine to promote their interests, he 
says: "If i t  be true that workingrnen may combine with a 
view to getting the greatest possible returns, it must be true that 
when combined thev have the same libertv that combined calnital 
has to supnort their interest, by argunimt, persuasion and the 
bestowal or refusal of those advantages which they otherwise 
lawfully control. * * * The fact that the immediate ob- 
ject of thc act by which the benefit to themselves is to be gained 
is to injure their antagonist does not necessarily make it un- 
lawful any more than when a grcat house lowers the price of 
certain goods for the purpose and with the effect of driving a 
smaller antagonist from the business. Indeed, the question 
seems to me to have been decided as long ago as 1842 by the 
good sense of Chief Justice Shaw in Corn. v. Hunt." H e  further 
says: "There is a notion, which latterly has been insisted on a 
good deal, that a combination of persons to do what any Gne 
of them m*ight lawfully do by himself will make the otherwise 
lawful conduct unlawful. I t  would be rash to say that some, 
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as yet, unformulated truth may not be hidden under tGs propo- 
sition. But in the general form in which i t  has been presented 
and accepted by many courts, I think i t  plainly untrue, both on 
authority and on principle." See, also, his dissenting opinion in 
Plant v. Woo&, 176 Mass., 504. 

Judge Caldwell, in Anws v. R. R., 62 Fed., 714, says: "Or- 
ganized labor is organized capital. I t  is capital consisting of 
brains and muscle. " * * I f  i t  is lawful for the stock- 
holders and officers of a corporation to associate and confer to- 
gether for the purpose of reducing the wages of its em- 
ployees, or for devising other means for making their (654) 
investment more profitable, it is equally lawful for or- 
ganized labor to associate, consult and confer with a view to 
maintain or increase wages." Thomas v. R. R., 62 Fed., 803; 
People v. Radt,  71 N. Y .  Supp., 846. I t  is said: "One may 
refuse to deal with a firm because of a belief that i t  does not 
give honest compensation for labor, and may ask his friends or 
the public to do the same thing, and the conduct may do injury 
to the public without thereby becoming illegal." Ib.  "An 
agreement among the members of an association of plumbers 
not to deal with wholesale dealers who sell to any who are not 
members of the association, and the sending notices to that end, 
do not constitute an unlawful conspiracy, since the object of the 
combination and the means adopted for its ac'complishment are 
lawful. Macauley v. l'ierney, 19 R. I., 255, 37 L. R. A., 455. 
I n  Mfg. Go. v. Ilollis, 54 Minn., 223, i t  appears that the plain- 
tiff was a manufacturer and dealer, wholesale and retail, in 
lumber and other building material. The defendant was a 
voluntary association of retail lumber dealers. I t  had certain 
rules for its government and that of its members. The plaintiff 
sold two bills of lumber to contractors, or consumers, in  places 
where members of the association were engaged in  the retail 
business. The secretary of the association made a demand upon 
the plaintiff for ten per cent on the sales so made. The de- 
mand not being complied with, the secretary notified, or, as.the 
complaint averred, threatened that unless plaintiff immediateIy 
settled the matter he would send to all members of the associa- 
tion the lists or notices provided by the by-laws, notifying them 
that plaintiff refused to comply with the nxles and was no longer 
in sympathy with it. The Court, referring to the affidavits, etc., 
said: "Both the affidavits and brief in behalf of the plaintiff 
indulge in a great deal of strong and even exasperated asser- 
tion, and in many words and exprcssions of very in- 
definite and illusive meaning, such as 'wreck,' 'coerce,' (655) 
'conspiracy,' 'monopoly,' (drive out of business,' and the 
like. This looks very formidable, but in law, as well as in 
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mathemdics, it simplifies things very much to reduce them to 
their lowesk terms. * * * Now, when reduced to its ulti- 
male analysis, all that the retail dealers in this case have done 
is to form an association to protect themselves from sales by 
wholesale dealers or manvfacturers directly to consumers or 
other nondealers a t  points where a member of the association 

a 
is engaged in  retail business. Thc means adopted to effect this 
end are simply these: They agree among themselves that they 
will not deal with any wholesale dealer or manufacturer who 
sells directly to consumers not dealers at  a point where a mem- 
ber of the association is doing business, and provide for notice 
being given to all their members whenever a wholesale dealer or 
manufacturer makes any such sale. That is the head and front 
of defendant's offense. * * * There was no element of 
fraud, coercion or intimidation, either towards plaintiff or the 
members of the association." The Court says that &he corn- 
pliance with the demand was entirely optional with the plaintiff. 
"The merc fact that the proposed acts of the defendants would 
have resulted in  plaintiff's loss of gains and profits does not of 
itself render those acts unlawful. That depends on whether the 
acts are in themselves unlawful. 'Injury,' in its legal sense, 
means damage resulting from an unlawful act. Associations 
may be entered into, the object of which is to adopt measures 
that may tend to diminish the gains and profits of another, and 
yet, so f a r  from being unlawful, they may be highly meri- 
torious." 

"The complainants proceed on the theory that they are en- 
titled to protection in the legitimate exercise of their business; 
that the sending of the notices to wholesale dealers not to sell 
supplies to plumbers not members of the association, under the 

penalty, expressed in some instances and implied in 
(656) others, of the withdrawal of the patronage of the mem- 

bers of the association in  case of a failure to comply, 
was unlawful, because it was intended injuriously to affect the 
plumbers not members of the association in the conduct of their 
busin~ss. and must necessarilv have that effect. I t  is doubtless 
true, speaking generally, that no one has a right intentionally to 
do an act with the intent to injure another in  his business. In- 
jury, however, in its legaI sense, means damage resulting from a 
violation of a legal right. I t  is this violation of a legal right 
which renders the act wrongful in the eye of thc law and makes 
i t  actionable. I f ,  therefore, there is a legal excuse for the act, 
i t  is not wrongful, even ihough damage may result from its per- 
formance. The cause and excuse for the sending of the no- 
tices, i t  is evident, was a selfish desire on the part of the men]- 
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hers of the association to rid themselves of the competition of 
those not members, with a view of increasing the profits of their 
own hi~siriess. The auestion. then. resolves itself into this : Was 
the desire to free themselves from competition a sufficient excuse 
in legal contemplation for the sending of the notices? We think 
the question must receive an affirmative answer. Competition, 
i t  has been said, is the life of trade. Every act done by a trader 
for the purpose of diverting trade from a rival and attracting i t  
to himself is an act intentionally done, and, in so far as it is 
successful, to the injury of the rival in his business, since to 
that extent i t  lesscns his gains and profits. To hold such an act 
wrongful and illegal would be to stifle competition." Macauley 
v. Tierney, 1 9  It. I., 255, 37 L. E. A., 455. The Court refused 
to enjoin the defendants. I t  is urgcd by counsel that the guilt 
of defendants does not involve what they did, but what they 
conspired to do. I f  thc defendants had pleaded to the first 
count in  the bill without calling for a bill of particulars, they 
would have gone to the jury on the general issue of traverse to 
the bill. When, however, the State files its bill of par- 
ticulars, which, for the purpose of the trial, is as if the (657) 
means had h e n  set out in the original bill of indictment, 
the question is presented whether, either in respect to the pur- 
pose of the aonspiracy or the means by which i t  was to be ac- 
complished, any crime is charged. I f  no crime is charged there 
is nothing for the jury to pass upon. The Court will either, 
upon motion, quash the indictment, or, as it did in Corn. v. 
H u n i ,  supTa, arrest the judgment. We are of the opinion that 
a conspiracy to injure one's business is not per se indictable. 
Do the means set out make it so? This brings us to consider 
the acts done by the defendants. Three of them, on 13  January, 
1904, went together to the prosecutor's place of busincss and 
notified him that he could not be considered in sympathy with 
organized labor unless hc kept constantly employed union men. 
Certainly thc number of the defendants was not so large as to 
intimidate him, and there is no suggestion that their manner 
was cither oflensive. violent or even discourteous. As we have 
secn, organized labor, or labor organizations, are not unlawful. 
The prosecutor had no legal right to demand that he should be 
considered in sympathy with organized labor; therefore he was 
not to be deprived of any legal right if be preferred to employ ' ' 
nonunion men, and the defendant had an equal right to con- 
sider him unsympathetic with organized labor if he exercised 
such right. Suppose the sarne number of persons, being mem- 
bers of the anti-saloon league, should go to a merchant's store 
and notify him that he would not be considered in  sympathy 
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with the temperance cause if he employed clerks who did not 
belong to the league. I f  he continued to employ such clerks he 
was simply considered as unsympathetic with the cause. We 
fail to see any difference in principle between the act of the 
defendants and the case supposed. They notified him that he 
would not be considered in sympathy with organized labor if 

he kept in  his employment nonunion men, although he 
(658) was then under contract with nonunion men for a year 

in  advance. I t  is intended, we assume, in this item to 
charge that the defendants conspired to compel the prosecutor 
to break his contract with nonunion men and discharge them. 
I t  will be noted that i t  is nowhere charged that such was the 
purpose of the dcfcndants. Not a word is said capable of that 
construction. Certainly nothing should be left to conjecture. 
To what extent a conspiracy to induce men to violate their con- 
tracts is criminal is not clear. Wr are not required to discuss 
or decide it here. There is no complaint that the conduct of the 
defendants was intended to injure nonunion men. This cask has 
no such element in  it, and we do not wish to be understood as 
expressing any opinion in regard to it. The question has been be- 
fore other courts. There is a painful absence of harmony in the 
decisions. Suppose, however, that i t  be conceded that the de- 
fendants did notify the prosecutor that unless he discharged 
nonunion men with whom he had contrarted, etc., what was to 
br the rcsult to him if he refusrd? H e  was to be corisidcred as 
unsynlpathetic with union labor. This falls far short of in- 
timidation or coercion. I t  will be noted that there is no charge 
that these defendants wcre members of any secret or other or- 
ganization, or that thcy had the power or threatened to control 
the conduct of large numbers of men. I t  is said that they, "to- 
gether with other evil disposed persons, conspired," etc. Wh? 
"the other evil disposed persons" are, what, if any, relation the7 
bear to the defendants, is not stated. This alleged conspiracy 
is confined to the five defendants. When informed by the prose- 
cutor that he would not discharge any nonunion men with whom 
he had contracted, and that he would not agree to ernploy only 
union men in his business, the defendants "went away" and "in 
furtherance of the said conspiracy did actually" publish and 
cause to be published the aforesaid notice, etr. : "Action of Car- 

penters and Joiners.-At a mc~eting of the carpenters 
(659) held last evening, for his attitude towards organized la- 

bor Mr. C. A. Rice was declared unfair, and so listed, 
and that no union carpenters would work any material from his 
shop after 15 February, 1904." The counsel for the prosecutor, 
in their brief, say: "It is perfectly true that defendants had 
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a right to refure to work material from Rice's shop. That they 
had a right to put him on their unfair list." The criminality, 
they say, consists in the intent or purpose with which these 
things are done; this, they say, is a question for the jury. I t  
is not easy to see how it is a question for the jury, when the 
defendants admit the purpose, etc. I f  that which they did is 
lawful-if they had a perfect legal right to do it-we are un- 
able to perceive how the publication renders i t  unlawful. We 
are not aware of any principle of law which makes it criminal 
to publish that a person has done an act which he had a perfect 
legal right to do, or that a person intends to pursue a course 
of conduct which he has a legal right to pursue. Judge Holmes 
says: "As a gcneral rule, even if subject to some exceptions, 
what you mFy do in a certain event you may threaten to do- 
that is, giving warning of your intention to do in that event, 
and thus allow the other person the chance of avoiding thc con- 
sequences, so as to 'compulsion' it depends upon how you 'com- 
pel.' " Parke~.  C. J., in Nut. Protec. Ap. v. Gumming, 170 N. 
Y., 315, says: "9 labor organization is endowed with precisely ' 

the same legal right as an individual to threaten to do that 
which it rnay lawfully do." "If an act be lawful-that is, one 
which a person has a legal right to do-the fact that he may in  
doing it be actuated by an improper motion, does not render 1 

i t  unlawful." Uohen Mfg.  Co. v. Hollis, supra. I t  being prop- 
erly conceded that i t  was not unlawful-that is, for the purpose 
of this discussion. criminal-for. the defendants to declare Mr. 
Rice "unfair" and to refuse to work his n~atcrial, we can find 
nothing criminal in the publication made of their opiu- 
ion or purpose. Does the fact that the defendants in- (660) 
tended to induce persons who might otherwise purchase 
materinl from Mr. Rice to refrain from doing so make thcir 
conduct in~lawful? This brings us back to thc original ques- 
tions. Pcrsons who might wish to buy material from Mr. Rice 
had no legal claim on the services of the defendants--they were 
under no obligation to work the niaterial purchased froin him 
-therefore, iu saying that they would not do so they deprived 
such persons of no legal ~ i g h t .  They could not have maintained 
an action for damages against the defendants for refusing to 
work such material or for saying so. How, then, in a legal sense, 
can he be said to be injurcd? It is said that the purpose of the 
defendants in making the publication was to induce persons to 
refrain from purchasing material for fear of incurring the ill 
will of the defendants. This certainly is not unlawful. Bowen 
v. Matheson, 96 Mass., 499. I f  courts were to maintain actions 
upon such grounds, society would soon be converted into an ar- 
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ray of hostile litigants. As is well said by Judge Blaclc in  Jen-  
kins v. Powler, 24 Penn., 308: "Malicious motives make a bad 
act worse, but they can not make that wrong which in its own 
essence is lawful. * * * Any transaction which would be 
lawful and proper if the parties are friends can not be made 
the foundation of an action merely because they happen to bc 
enemies. As long as a man keeps himself within the law by 
doing no act which violates, wc must lcave his motive to Him 
who searches the heart." 

In Ileyutood 71. Tillson, 75 Me., 225, it is said: "To entitle 
tho piaintiff to recover therc must be a wrong done. No one is 
a wrong doer but he who does what the law does not allow. He 
who does what the law allows can not h r  a wrong doer, whatever 
his motive." 'Tho exercise of a legal right can no t  be a legal 
wrong to another." Cooley on Torts, 65; Cotterell v. Jones, 
, 73 E. C. L., 713. I n  H u n t  v. Simon,ds, 19 Mo., 583, it is 
(661) said : "The act charged upon the defendants as having 

been done by precorrceri, was an act which each and every 
one of the defendants had a right to do, and was no violation of 
any right which the plaintiff could claim under the law. R e  
had no right to demand i~surance  upon his boat from any or  
all of the defendants, nor that they should insure cargo upon his 
boat, and consequently their refusal to insure, from any motive, 
however improper, could give him no right to sue them. The 
moment i t  is established that the conspiracy is not a substantia1 
ground of action, i t  follows that no action can be brought to 
recover dan~ages for the joint act of several unless the right it- 
sell is alleged." The case of P a y n ~  v. W. & A. R. I?., I 3  Lea, 
507, 49 Am. Itep., 666, illustrates the principle as seen from 
the other viewpoint. The agent of the railroad caused to be 
posted by the yardmaster a notice in  these words: "Any enr- 
ployee in ihis company on Chattanooga pay roll who t r a d c  
with L. P?yrlc. from this date will be discharpd. Notify mein 
in your department." The plaintif1 alleged that he was a mer- 
chant, having a large trade with the employees and others; that 
the act of tho defendant was malicious, etc. The defendant de- 
murred. The Court sustained the demurrer in  an able opinion, 
holding that as the act was not unlawful the motive with which 
i t  was done did not give a cause of action. Thc Judge said that 
any other doctrine would lead to evils innumerable. "It would 
bc incredible that our courts of law should bc perverted to the 
trial of the motives of men who confessedly had done no un- 
lawful act. I t  is suggestive of the days of constructive treason.'' 
P h ~ l p s  v. Notvlen, 72 N .  Y., 39. I n  Richar,Lson v. R. R., 126 
N. C . ,  100, CT~ARK, J., says: "But upon the $aintiffis own 
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showing, his discharge was within the right of the defendant 
and not wrongful, and malice disconnected with the infringe- 
ment of a legal right can not be the subject of an action." The 
principle is well stated by Bowen, L. J., in Mogul Siaam- 
ship Co. v. MeGregor, 23 Q. B. D., 612: "We were (662) 
invited by plaintiff's counscl to acccpt the position from 
which their argument started-that an action will lie if a man 
maliciously and wrongfully conducts himself so as to injure 
another in that other's trade. Obscurity resides in the language 
used to state this proposition. The terms 'maliciously,' 'wrong- 
fully' and 'injure' are words all of which have accurate mean- 
ings, well known to the law, but which also have popular and 
less precise signification, into which it is necessary to see that 
the argument does not slide. An intent to 'injure,' in strictness, 
means more than an intent to harm. I t  connotes an intent to do 
wrongful harm. 'Maliciously,' in like manner, means and im- 
plies an intention to do an act which is wrongful to thc detri- 
ment of another. The term 'wrongful' imports in its term the 
infringement of some right." The question as applied to a dis- 
turbance of relations between an employer and employed under- 
went a most exhaustive examination in Allen v. Flood, L. R. 
A. C., 1, in which the conclusion was reached that "an act law- 
ful in itself is not converted by a malicious or bad motive into 
an unlawful act so as .to make the doer liable." I n  the later 
case of Quinn v. Leathern, L. R. A. C. (1901), the same ques- 
tion with some modifying facts was discussed. The reporter 
savs: "Allen v. Flood explained and its real cffect stated." An 
interesting discussion of the question may be found in the Law 
Quar. Rev., January, 1904. Without undertaking to mark the 
limitations or exceptions to the general principle, we are of the 
opinion that the defendants' conduct was not unlawful. That 
the motive prompting them docs not change or affect its legal 
quality. I t  is not to be doubtcd that many acts which subject 
a party to a civil action, without regard to the motive with 
which they are committed, are indictahle either by the common 
law or by statute by reason of the motive which prompts them. 
To kill a man's horse is actionable; to do so maliciously 
is indictable. The act itself is a legal injury. The stat- (663) 
ute makes it a crime when malice is the moving cause. 
Many other instances readily occur to the mind. We think that 
it will be found that in every case where the act is criminal 
there is a Irespass on some lcgal right or a legal wrong done to 
the complaining person. We concur with Elis Honor that no 
criminal act is charged in the indictment. We h a w  not over- 
looked the cases cited in the briefs. The courts are very far  
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from agreement in regard to the law of conspiracy. This fact 
tends to show the danger of giving to the word "unlawful" a 
broad and all embracing meaning in the definition of a criminal 
conspiracy. We are told this is a case of great importance. I t  
is said : "We arc now at the parting of the ways. I t  is safe 
to prcdict that there will be no more criminal conspiracies, no 
more demands for union shops and no strikes, syrupathelic or 
otherwise, in this State, if the Court sustains the bill in this 
case." We are also told by counsel that it rests upon the mem- 
bers of this Court to decide whether labor and capital " * ':" 

shall dwell together in peace and unity, controlled by the law, 
ctc. I t  is desirable that this condition, which has always so 
happily prevailed in this State, shall be preserved. We are duly 
sensible of our duty, as Judges, to so declare the law as to se- 
cure as far  as the law may this condition. As we have en- 
deavored to show, concerted action and association to protect 
common interests and promote common advantago is not 
peculiar to those whose capital consists in  their labor. The se- 
curity of the State demands that the same principles of law 
must apply to all sorts and conditions of men. I t  is well to con- 
sider how far  liberty of thought and action may be restricted by 
a resort to the "loose cxpres~ions'~ and dangerously uncertain 
definitions of this crime affecting the liberty of the citizens. 

I t  is very doubtful whether ihdustrial conditions, or 
(664) relations between employers and employees, have been 

irnlproved by prosecutions for criminal conspiracy. As 
we have seen, in England, the subject has received the most 
careful attention of enlightened staternen, resulting in the pas- 
sage oi' wise statutes. I t  is asked, May not a man conduct his 
business in his own way? And undoubtedly he may. For  any 
unlawful interference with this right he has a remedy, either 
civil o r  criminal, as such interference may justify. The ques- 
tion is a s k ~ d ,  May not men organize to promote their common 
interests, and when such interests conflict with other interests 
resort to lawful and peaceful means to secure the best results? 
I t  is clear that they may. Where, then, is the line which 
separates conduct which is lawful from that which is urllawful? 
The answer .comes from Chief Justice Shu~v, one of the wisest 
and most learned of American jurists. "If i t  is to be carried 
into effect by fa i r  or. honorable or lawful means, it is, to say 
the least, innocent. I f  by falsehood or force, it may be stamped 
with the character of a criminal conspiracy." We would not 
be misunderstood. Capital, either in the form of money or 
other property, or  in the form of skill, experience, intelligence 
and strength, may combine for lawful purpose. When in either 
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form. or under whatever guise it seeks or consuires to effectuate " 
its purpose, however lawful, by means of violence to person or 
property, or by fraud or other criminal means, or when by such 
means i t  conspires to prevent ally person from conducting his 
own business in his own way, or from employing such persons 
as he may prefer, or by preventing any person from being em- 
ployed at such wages or upon such terms as he may prefer, the 
courts will be prompt to declare and firm to administer the law.  
to punish the guilty and protect the injured. What acts will 
constitute such unlawful means it is impossible to define. As 
all other questions arising out of the struggle of political, social 
or industrial forces, they rumst be decided as they are pre- 
sented. 

We have refrained from using terms having a popular 
(665) 

but as yet indefinite legal meaning. The word "boycott," by 
reason of the circumstances under which it originated and the 
extent to which the means used to accomplish the purpose of 
the parties engaged in i t  were carried, is commonly supposed 
to involve unlawful means. The word is defined in Black's Law 
Dictionary, p. 150, as follows: "In criminal law. A conspiracy 
formed and intended directly or indirectly to prevent the carry- 
ing on of any lawful business, or to injure the business of any 
one by wrongfully preventing those who would be customers 
from buying from or employing the representatives of said 
business by threats, intimidation, or other forcible means." I n  
B r a c ~  11. Evcxns, 3d It. Y. Gorp. Law J., 561, it is said: "The 
word in  itself implies a threat in popular acceptation, i t  i s  an 
organized effect to exclude a person from business relations 
with others by persuasion, intimidation and other acts which 
tend to violence and have coerced him through fear of his own 
injury to submit to dictation in the management of his affairs." 
I n  Matthews u. Xhank.land, 56 N. Y. Supp., 123, the tern1 is 
held to come within the statutory definition of an "unlawful 
conspiracy." For history of the word and definition as adopted 
by many courts, see "Words and Phraws," Vol. 1, page 855. We 
find nothing in the charge in this case which brings the pur- 
pose or conduct of the defendant within such definition. Much 
obscurity and uncertainty has originated in the carcless use of 
terms of this character. 

Mutual confidence, forbearance, patience and concession, ac- 
companied by a free, frank interchanqe of thought and feeling, 
will do more to perpetuate the kindly relations existing among 
11s with our homogeneous population than prosecutions for 
criminal conspiracies, when no criminal or unlawful elements 
exist. I n  view of the wide divergence of judicial opin- 
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(666) ion, by reason whereof the law is oppressed with a dis- 
tressing uncertainty, i t  would seem that the Legislature 

should abrogate the common law on the subject and enact a 
plain, clearly expressed and carefully guarded statute in lieu 
thereof. We think it also proper to say in the discussion of ' 
this case, we do not mean to suggest that Mr. Rice is unfair to 
his employees. We have considered the appeal i n  its legal 
aspects as presented by the record. His I-Ionor's judgment 
quashing the indictment must be 

Aflirmed. 

CLARK, C. J., concurring. As stated in the opinion in  chief 
"the sufiiciency of the first count in the bill is not called in 
question, as filing the bill of particulars makes sufficiently 
definitc the charge and means by which the alleged conspiracy 
was to be put into execution. * * * The Rolicitor filed 
a bill of particulars, and the State is confined 'to the items 
therein set down.) " Bishop Cr. Pro., 643. Those items are 
in substance ( I )  that pursuant to a previous agreement three 
of the dcfendants a t  ihe time charged went to the prosecutor's 
place of business and notified him that he could not be con- 
sidered in  sympathy with organized labor unless he employed 
none but union men; (2 )  nor if he retained non-union men, 
rlotwithstading he had already contracted with some as much 
as a year in  advance; ( 3 )  that upon the prosecutor's refusal 
to discharge the non-union men with whom he had already con- 
tracted and whose time had not expircd, and would not agree 
to employ only union men in his business, the defendants pub- 
lished in a local newspaper that, at a meeting of the carpenters 
and joiners to consider the attitude of the prosecutor towards 
organized labor, he was "declared unfair and so listed, and that 
no union carpenter would work any material from his shop after 
15 February, 1004." I t  was charged that the defendants con- 

spired to do this with intent to injure the prosecutor in 
(667) his business by causing other -persons to refrain from 

buying lumber and material from the prosecutor, for 
fear of the. ill-will of the defendants, and also lest they might 
be subjected to delay and inconvenience by reason of t.he refusal 
of the defendants and others to work upon material purchased 
from the prosecutor. 

A criminal conspiracy is defined to be, "An agecment of two 
or more persons to do an unlawful act, or to do a lawful act 
by unlawfuZ means." No act charged above, nor any of the 
means set out in the hill of particulars, is unlawful, and the 
charge of intent is immaterial unless the act or the means used 
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were unlawful. I t  was not unlawful for t h ~  carpenters' union 
to try to induce the prosecutor to employ none but members 
of their union, neither illegal threats nor violence or other un- 
lawful means being used; nor was it forbidden by any law to 
publisl~ the fact of his refusal and to ask those friendly to 
their organization not to patronize him. Whether such publi- 
cation would reduce or increase the prosecutor's business would 
depend errtirely upon the public, and whether a majority of 
those dealing with one in  the prosecutor's business preferred 
the union or non union system. The State waq restricted to 
the items set forth in the bill of particulars, and there being no 
unlawful act alleged therein, nor unlawful means to do a lawful 
act, the bill was properly quashed. This matter is fully dis- 
cussed and thus held by Parker, C. J., in Proiective Assn. v. 
Curu~rning, 170 New York, 313. 

Thero is no exception to tho means being furnished by a 
bill of particulars, but it may be well to note it is well settled 
that in indictments for conspiracy, barratry, assault and bat- 
tery, nuisance and some other offenses, i t  is sufficient if the 
illegal act is charged, and the means need not be charged. I n  
Ailcens v. Wisconsi~?, U .  S .  Supreme Court, 7 November, 1904, 
it is said "the very plot is an action in itself,'' citing N u k a d y  I o. Qrwcn, T. R. 3 11. L., 317. The moans are never 
charged in most if not all other offenses, for instance, (668) 
in  murder, burglary, rape, arson and indeed nearly all 
crimes, yet as to conspiracy and otheqs above named a bill of 
particulars as to the means may be, and usually will be, orderchd 
by the Court to furnish information to the defendant. I n  S. v. 
Brad?], 107 N. C., 824, which was an indictment for conspiracy, 
i t  was held, citing the English cases, that an illegal conspiracy 
being indictable, though no act be done in pursuance thereof, 
the means need not be charged. I t  is cnough if the conspiracy 
is charged to do an act, which act the Court can see is unlawful, 
but the Court would order a bill of particulars, if asked. Tho 
Court quotes, among other cases, from Goerscn v. Corn., 99 Pa. 
St., 398, which was an irtdictment for murder: "The nature 
and cause of a criminal prosecution are sufficiently averred by 
charging the crime alleged to have been comrpittcd. This must 
be done. Tho mode or manner refers to the instrument with 
which it was coinnritted, or the specific agency used ho accom- 
plish tlie result. I t  is not necessary to aver either of these in 
the indictment. Whenever one, before trial, needs more specific 
information than is contained in the indictment to  enable him 
to  makc a just defense, it may be obtained on proper applica- 
tion to the Court." This Court then goes on (X. v. Brady, 
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supro) to state the practice as to applications for bills of parti- 
culars, and adds: "This ~ r a c t i c e  is much favored, because no 
demurrer or motion to quash lies to a bill of particulars, but 
if an insufficient bill is furnished the Court will order a fuller 
statement of particulars to be furnished." 

The object of the law is not to require technical refinements 
in indictments that guilty men may escape punishment, but to 
dispense with them that criminal cases may be tried upon the 
facts and the truth of the charge ascertained. The object of 

the indictment is simply to give the defendant notice 
(669) of the crime with which he is charged. If he needs in- 

formation as to the means by which thc State will seek 
to prove that he committed the crimc, the Court will order a 
bill of particulars, and if the one furnished is not sufficient will 
order another and another. X. u. Erady has been cited and ap- 
proved on this point in S.  v. Gates (indictment for perjury), 
107 N. C., 832; 8. v. Dunn (resisting an officer), 109 N. c., 
840; AWRY, J., in S .  v. Bryant (destroying line trees), 111 N. 
C., 694; AVERY, J., in X. v. Shade (secret assault), 115 N. C., 
758; Townsemi v. Williams, 117 N. C., 337; MONTGOMERY, J., 
in  8. 11. Pickett (resisting officer), 118 N. C., 1233, and in t b  
Gold Brick case (S. v. Howard), 129 N.  C., 657, in which last 
marly authorities elsewhere are citcd and our ruling re-affirmed 
that in  indictments for conspiracy to do an unlawful act the 
means being mere matters of evidence need not be charged in 
the indictment, hut that ,a bill of particulars will be ordered for 
inforn~ation of the defendant, if applied for. I n  8. v. Brady 
this Court cites with approval from Wright on Criminal Con- 
spiracy, 180, 191, that "If unexecuted, the means cannot he 
stated; if executed, the nleans employed are but evidence of the 
offense or arr aggravation of it, :' * " for the crime of 
conspiracy consists of the conspirac?y and not of the execution 
of it," i. P., the agrecLment to do an unlawful act. I n  the present 
case the act agreed to be done, the publication aforesaid, was not 
an unlawful act. 

The practice is uniform in  all jurisdictions. I n  2 McClain 
Cr. Law, sees. 966, 976, 977, it is said that it is not necessary 
to charge anything as dons. "A conspiracy to do an unlawful 
act is a separate and distinct offcnse from that of the act itself, 
and is to be governed in its proscrution by the provisions re- 
lating to conspiracies and not those relating to the specific 

offense, citing Corn. a. McHale, 97 Pa. St., 397; but that 
(670) the Court will order a bill of particulars to give the de- 

fendant all necessary information, citing numerous 
cases, among them upon the last point Rex v. ha milt or^, 7 C. 
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& P., 448; Reg.  11. R y c ~ o f t ,  6 Cox, 7 6 ;  Reg.  v. E s h i l e ,  1 F. & 
F., 213; CYom. v. illeserae, 154 Mass., 64. To the same effect 
(in embezzlement) R ~ J .  u. Uodgso?~,  3 C. & r., 422, and R e x  V .  

Nootyrnan, 5 C. & P., 300. The law and practice seem uni- 
form, and is thus summed up by Dr. Wharton in his admirable 
work on Pleading and Practice, sec. 702, with abundant citation 
of authorities: "It is allowable to indict a man as a common 
barrator, or as a common selIer of intoxicating liquors, or as- 
saulting a person unknown, or as conspiring with persons un- 
known to cheat and defraud the prosecutor by 'divers false 
tokens and pretenses,' and in  none of these cases is the allega- 
tion of time material, so that the defendant is obliged to meet 
a charge of an offense comparatively undesignated, committed 
at  a time which is not designated at  all. Hence has arisen the 
practice of requiring in such cases bills of particulars; and the 
adoption of such bills instead of the exacting of increased parti- 
cularity in indictments is productive of several advantages. I t  
prevents much cumbrous special pleading, and consequently 
failure of justice, as no demurrer lies to bills of particulars. 
And i t  gives the defendant, in plain, unartificial language, 
notice of the charge he has to meet." The same statement as to 
the law is made in 1 Bishop New Crim. Proc., sec. 644, (2) 
with the same reason that a bill of particulars "enables the de- 
fendant on the one hand fairly to defend himself, and on the 
other hand not fettering the prosecution." I n  2 Bishop New 
Crim. Proc. see. 208, i t  is said as to conspiracy: "As agreed 
means are not msential to the offense, i t  would be a perversion 
of justice to require the prosecuting power to allege them"; 
and in section 209 he says that as to conspiracy, assault and 
battery, barratry, common scolds and some others, "they may 
be charged in as few words" as possible, adding that where 
further information as to the means, which are mere (671) 
evidential matters, should be given the defendant, the 
(lourt will order a bill of particulars. The courts all seem to 
adopt the same rule and for the same reason. I t  was held that 
a bill of particulars was the remedy on an indictment for adul- 
tery. Peop7e 11. Baais ,  52 Mich, 569. I t  was recognized as 
the settled practice in indictments for nuisance (8. v .  Hill, 13 
R. I., 314) ; in indictments for ~ e r j u r y  (Williams v. Corn., 91 
Pa. St., 493) ; in indictments for rnurder (Goerson 11. Corn., 99 
Pa. St., 388). I n  short, in all cases where informatiorr as to 
the meanr is necessary to the defendant it will be givon him 
by a bill of particulars, but these need not be set out in the 
indictrnle~lt, which is required only to charge the offense, which 
in conspiracy is the "ronspiriizgn to do an illegal aci. Hence 
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the act must be charged, but not the means, which are merely 
evidential and which cannot be known, as often none are re- 
sorted to-the "conspiracy," not the perpetration of a sub- 
stantive offense, being the charge. I n  an ancient case in Massa- 
chusetts (Corn. v. IIunt, 45 Mass., I l l ) ,  Shaw, C. J., did say 
that in cases where the conspiracy charged was not to do an 
unlawful act, but to resort to unlawful means to do a lawful 
act, the means should be chargcd. But this does not conflict 
with the above authorities, for thc unlawful act conspired to be 
done must be chargcld, and when the unIawfulness is the unlaw- 
RII acts to be done to r~ffect a lawful purpose, of course such 
unlawful acts must be charged. And in a much more recent 
case in Massachusc~tti ( ( G o m .  v. Meserve, 154 Mass., 72, 73, 
1891), that learned Court re-aflirmed the universal doctrine 
above laid down that the means need not be charged in an in- 
dictment for conspiracy, but that information will be given . 
by a bill of particulars, and cites Corn. v. Hunt, supra, as 
authority that such information should be in the indictment 
only whcn "the purpose of the conspiracy itself does not appear 
to be criminal or unlawful." 

The practice as to setting out evidential matters in 
(672) bills of particulars is a wise one, observed in the Eng- 

lish as well as the American courts, and has been held 
by all the authorities here, as elesewhere, and has been re- 
affirmed by us as recenly as the Gold Brick rase, 129 N. C., 657. 

The whole matter is well sunnncd up in the Star Route case 
( U .  S. v.  Dorsey, 40 Fed., 752), which holds, citing U .  8. v. 
Cruikshnnk, 92 U. S., 564, that if an indictment for conspiracy 
charges that the object was to commit a crime or unlawful act,the 
means being evidential need not be set forth in the indictment, 
and information, if desired by the defendant, may be given him 
by a bill of particulars; but where the conspiracy is to use un- 
lawful means to do a lawful act, then the means is the unlaw- 
ful object to be effected by the corrspiracy and must be charged 
in ihe indictment. Indeed. the definition of criminal con- 
spiracy, "An agreement of two or more to do an unlawful act, 
or to do a lawful act by unlawful means," might be properly 
shortened by omitting the latter half, for where the conspiracy 
is to resort to unlawful means to secure tho lawful end, such 
unlawful means is the unlawful act which the conspiracy con- 
templates, and should be charged, that the Court may see, as 
a matter of law, that an offense is charged. 

Bills of particulars. aro not peculiar to indictments for con- 
spiracy, but are allowed as to all offenses, and in civil cases also. 
The Code, scc. 259. They are for the benefit of defendants 
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desiring information as to evidential matters which are not re- 
quircd to be set out in an indictment or complaint. The prac- 
tice is just the opposite of "general warrants" or "information." 
No good pleading ever requires matters of evidence to be set out, 
and this is simply a benevolent practice recognized by all courts, 
and our statute as well, to furnish the defendants information, 
if applied for, to assist in preparing the defense. 

DOUGLAS, J., ~oncu~.ring. I concur in the admirable 
opinion of the Court upon well-settled rules of law as (673) 
well as the highest principles of public policy and natural 
right. I can add nothing thereto beyond what has been said in 
my dissenting opinion in 8. v. Ii-oward, 129 N. C., 663. I n  that 
case I used the following language : "I do not suppose that any 
one will deny that the indictment of Parnell was purely for 

- political reasons; and if the English rule prevails in this State, 
what is thero to prevent the indictment of the members of our 
usual labor organizations?" What I then foresaw has come to 
pass; and i t  needs not a prophet's vision to foresee the vast 
potentialities of evil that would attend the decision of this Court 

I were it other than i t  is. 
We are assured that if we brcak up the labor organizations 

thero will be no more strikes, and that peace and order will 
reign throughout the land. When Kosciusko fell and Poland 
lay once more beneath the Cossack's heel, Scbastiani announced 
that "Order reigns in Warsaw" ; while Louis Napoleon, in seiz- 
ing the throne of France, declared that "The Enipirs is peace." 
North Carolinians seek not the peace of depotism, but that 
peace alone which follows the mutual recognition of equal rights 
and the impartial enforcement of just and equal laws. 

Cited: Holder v. Mfg. Co., 138 N. C., 310; 8. v. Dewey, 139 
N. C., 559; 8. v. Long, 143 N.  C., 676; 8. v. Leeper, 146 N.  C., 
675; 8. v. Cline, 150 N. C., 859. 
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(674) 
STATE v. BELL. 

(Piled 13 December, 1904.) 

1. LANDLORD A N D  TENANT-Notic(.-Tht Godt, sec. 3?Z-Crop- 
fi'vidence. 

A tenant indicted for removal of crops wlthout glvlng the land- 
lord five days' notice cannot show in defense t h a t  he had sustailicd 
damage by the failure of thc landlord to comply with the contract 
to  the amount of the rents due. S. a. N e d ,  120 W. C., 6!E, over- 
ruled. 

2. NEW TRIAI-Vested Riykts-Trial. 
I n  this case, overruling a former decision, a new trlal  1s gl antell, 

but the tr ial  will be under the law a5 declared In thc ovei~uled  
dccision. 

INDICTMENT against Josiah and Joshua Bell, heard by Judge 
0. 8. Ferguson and a jury, at March Term, 1904, of LENOIR. 
From a verdict of guilty and judgment thereon the defendants 
appealed. 

Robert  D. GYilriw?., Attorney-General,  for the State. 
W o o t e n  & Wootcn  and Land  & Cowper, for the defendants. 

CONNOR, J. The defendants were indicted for removing 
and selling tobacco made by them as tenants on the lands of 
the proxmtor without having satisfied the liens thereon or 
giving five days' notice of such removal and sale, as required 
by sectioii 1759 of The Code. There was no controversy in 
regard to the terms of tho lease. The defendants admitted the 
removal and sale of thc tobacco. The defense is set forth in the 
exceptions. From a judgment based upon a verdict of guilty 
they appealed. 

There was evidence tending to show that before the removal 
of any part of the crop the prosecutor consented to the sale of 

several loads of tobacco to get money to save the balance. 
(675) Thereafter the defendants removed and sold the balance 

of the crop and retained the proceeds. 
The defendants offered to show that they had sustained 

damage by reason of the failure of the landlord to comply with 
the contract; that such damage amounted to more than the rents 
and advanccmerits. The Courl, upon objection by tho State, 
excluded the testimony so far as it affected the rents. Defend- 
ants execpled. Tile counsel for defendants insist that the testi- 
mony mas competent as settled by this Court in 8. v. N r a l ,  129 
N. C., 692. I n  that case thc defenda~~t ,  being on trial for the 
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same offense, was permitted to show that he had sustained 
damage by reason of the failure of thc landlord to repair the 
house on the premises as he had contracted to do. That he 
contracted for the use of twenty-fivc acres and was permitted 
to cultivate only fifteen acres. I t  is not easy to distinguish the 
two cascs. I t  is evident that the majority of the Court were 
impressed with the hardsldp of Lhe statute consirued as con- 
iended for by thc State. Mr. Justice D ~ D G L ~ S ,  in a concurring 
opinion, speaks of "the hardship which might rcsult to the 
tenant" by permitting him to be convicted when he might be 
able to show that he did not owe the landlord. The statute is 
very explicit in prohibiting ihe removal of any part of the crop 
until the liens are satisfied or "before satisfvine all liens." un- 
less the tenant shall give five days' notice." ?he lanw&e of 
the statute would sccrr~ to be capable of a construction prohibit- 
ing such removal without regard to thc satisfaction of the l ims 
unless the notice was given. This Court has construed it other- 
wise. S. v. Growder, 97 N. C., 432. While we should always 
avoid giving to a criminal statute a construction in case of 
doubt, which makes its operation harsh or oppressivc, we may 
not disregard the plain expression of the legislative will because 
we map think i t  harsh or even unjust. We do not think that 
the words used are open lo reasonable doubt. The tenant 
owes the rent or advancements. The landlord has a lien (676)  , ,  
Qn the crops, the product of the land of one and labor of 
the othcr. The statute declares that the crop shall remain on 
the land, unless otherwise agreed, until the landlord and tenant 
come to a settlement of the accounts and dealings and the liens 
are satisficd. I f  the landlord will unduly or unjustly refuse to 
come to a settlemcnt t,lle tenant may by giving the five days' 
notice sell a part of the crop without subjecting himself to a 
criminal prosecution. This gives to the landlord a reasonable 
time to come to a settlement. I f  they cannot do so, either of 
them inay apply to a court having jurisdiction to compel a set- 
tlement. Pmding such proceeding, the rights of both parties 
are protected by retention of the crop or a bond for thc value. 
The evident purpose of the Legislature was to prevent litigation. 
Nothing is more certain to bring about litigation than the 
course pursued by the defendants. They had not satisfied the 
liens, and it is evident from the testimony that they knew the 
law. To satisfy a claim is to pay or discharge it-not to set 
up some other claim for unliquidat'ed damages. There was not, 
so far  as the testimony shows, any suggestion by the defendants 
to the landlord that they had any such claim. While we recog- 
nize the duty of the Court to avoid overruling its decisions, we 
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feel well assured that the language of the statute demands that 
wc concur with his Honor's ruling and overrule our own de- 
cision in Neal's case. I t  is very desirable that the relative 
rights and duties of landlords and tenants be clearly defined. 
The statute is plain, and when i t  is understood that the Court 
will not encourage experimentir~g with it both parties will recog- 
nize and respect thc rights of each other. 

While we liold the law to be as stated, we are embarrassed 
in applying- this ruling to this case. It may be that these de- 
fendants have acted upon the advice of counsel based upon the 

decision of this Courl in S. v. Neal, supra. I f  so, to try 
(677) them by thc law as herein announced would be an injus- 

tice. While it is true that no man has a vested right in a 
decision of thc Court, i t  is equally well settled that where, in 
the corrslruction of a contract or in declaring the law respecting 
its validity, the Court thereafter reverses its decision, con- 
tractual rights acquired by virtue of the law as declared in  
the first opinion will not be disturbed. We have diligently 
searched for authority by which courts have been governed in 
cases such as the one before us. We find nothing very satisfac- 
tory. I n  view of the peculiar conditions with which we are 
dealing, we have clceined it but just to the defendants, and not 
a t  va~iance with any authority in this Court, to order a new 
trial, with the direction that the testimony offered in this case, 
in  so far as i t  ir made admissible by the ruling of this Courb 
in S. v .  Neal, be admitted. I f  the defendants shall be able to 
establish their defense in accordance with the ruling in  Neal's 
case they are entitled to do so, but the construction now put 
upon the statute will be applied to all future cases. While, as 
we have said, we find no authority directly in point, wc think 
this course is sustained by what is said in Wells on Stare Decisis, 
566. See also Township v. Xtate, 150 Ind., 168, 26 A. & E. 
Ency.. 179, 8 Fed. Cases, No. 4, 146, p. 37. There will be a 
new trial. Let this be certified. 

New Trial. 

D o u a ~ ~ a s ,  J., concurring in result. 1 still adhere to the prin- 
ciples asserted in my concurring opinion in Neal's case, as it 
seems proper that all statutes should, as fa r  as possible, be con- 
strued in accordance with natural justice. Section 1759 of 
The Code provides that "Aqy lcssre or cropper, or the assigns 

of either, or any olher person, who shall remow said crop 
(678) or any part thereof from such land wiihout thtl conscut 

of the lessor or his assigns and without giving him or 
his agent five days' notice of such intended removal, and h f o r e  
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satisfying all the liens held by the lessor or his assips 
on said crop, shall be guilty of a misdemeanor." 

I t  will be noticeld that the conjunciion "and" is used in con- 
necting the three acts constituting the offense, which, therefore, 
depends upon the concurrence of all three of the conditions. 
I f  consent is obtained, or notice is given, or the liens are paid, 
there can be no offense, as one of its essential conditions is lack- 
ing. The evident purpose of the statute is to secure the pay- 
ment of all liens; and if such liens are paid, its essential object 
is fully accomplished. 

The record states that "The defendants offered to move that 
they had suffered damage by reason of the prosecutor not com- 
plying with his contract in excess of the advancements and the 
rents. The Court said he would permit the evidence to set-off 
the advancemenbs made by the prosecutor, but exclude its appli- 
cation to set-off the rcnts." I do not clearly see the distinction 
between rents and advancements. I n  either aspect I do not 
see why a defendant may not be permitted to plead a just in- 
debtedness arising out of the same transaction of renting. This 
would be a valid set-off or counter claim in a civil action, and 
would prevent any recovery by the landlord. Of course the 
tenant would act a t  his own neril and would be criminallv liable 
if he failed to make good his defcnsc; but i t  seems to me that 
hc should have the opportunity of presenting it. Whether the 
landlord was in fact liable in any amount to the defendants in 
the case at  bar is immaterial to the consideration of this ques- 
tion. We must assume he was, as they were refused the op- 
portunity of proving the fact. I t  did the defendants no good 
to permit them to sel-off their claims against the advancements 
if they were held criminally liablc for the rcnts. Land owners 
are justly entitled to the equal protection of the law; but I do 
not feel called upon to change the conjunctive "and" in 
the statule into the disiunctive "or." when it results in (679) 

\ ,  

putting a man upon the roads for neglecti'ng to pay a 
debt that he did not owe, and removing a crop that was his own. 

Cited: Hill v. R. R., 143 N. C., 578; ITill v. Brown, 144 N. 
C., 120; Mason v. Cotton Go., 148 N. C., 511; S. v. Fulton, 149 
N. b., 492, 494. 
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S. v. H a m .  

STATE v. HUFF.  

(Filed 17 December, 1904.) 

1. ASSAULT WITH INTENT TO COMMIT TiAEE-Duidcrbce. 
I n  a prosecution for an  assault with the intent to connnit rilpc, 

two witnesses having testified to  certain facts, it is competent to 
show what thcy said to each other relative to the alleged assault 
a t  the time of the commission thereof. 

2. ASSAULT WITH INTENT TO COMMlT RAPE-Evidence. 
I n  a prosecution for an  assault with intent to  comruit rape, evi- 

dence tha t  a witness near by callcd to the prosecutrix a t  the time 
of the alleged assault is cornpetcnt as  showing tha t  the prosecutrix 
knew the witness was near. 

INDICTMENT against George T. Huff, heard by Judge G. 8. 
Perguson and a jury, at July Term, 1904, of WAKE. 

The defendant was indicted for an.assault with intent to com- 
mit rape, and convicted by tho jury of a simple assault. SO 
much of the testinrony as is: necessary to present the exceptions 
is as follows: 

Mrs. Jones, the prosecutrix, testified that she lived at Fiquay 
Springs; 1 hat defendant came to her house about dark on the 
day of the alleged assault; that she was sitting in the door. She 
first thought it was her husband, and then thought it was Alex. 
Hobbs. Ilc came up and said "Good evening," and she said 
"Good cvcning." He  asked for her husband, and she told him 

he was in the store. Defendant said he was not; carno 
(680) and put his foot on thr door-step and said that Mr. Jones 

had gone to Chalyhate to arrest a man and would not 
return until 1 2  o'clock, and he had come to stay until he came 
back. '(IIe told my little girl to hand him a match; he wanted 
to light a cigar." While she was gonc the defendant took her 
by the h m d  and said "T,et 11s go to bed." Witness said "You 
must be crazy ; you leave here." Witness prepared supper, and 
while she and the children were eating the defendant came back; 
she saw him when he jumped up in the door. Mr. Arnold's 
dog was under the house and barked. He  told the dog to 
"hush"; said he would kill i t ;  put his hand in  his pocket when 
he said that. Witness was sitting feeding the baby-the table 
in front of her and the baby in hcr lap on her left arm. De- 
fendant took hold of her by the hand; he pulled up a chair and 
sat down by her and put his hand in her bosom. 'She pushed 
i t  away and he put it back again and tried to put his hands 
under her cloihes and she pushed them away; could not push 
him away because he was stronger than the witness. H e  was 
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there ten or fifteen minutes. Witness saw hcr husband coming 
and told the defendant. She madc no outcry because the de- 
fendant tried to shoot the dog and she was afraid that he would 
shoot her. When she saw her husband coming she told defend- 
ant she would tell him and he would kill defendant. He bcgged 
her not to tcll him; he got up and sat down on the step. De- 
fendant asked her husband to go to the store; that he wanted to 
buy something. They went to thc store in a few minutes. Wit- 
ness told her; husband what defendant had done when he first 
came back from the store. Witness was asked in regard to her 
relatioils with a man in Florida and other men, all of which she 
denied. 

Defendant testified that he went to Jones' house to get him 
to go to the store to get a bundle, and he asked Mrs. Jones if 
hcr husband was at home and she said "NO.,, 1'Ee 
asked if he had gone to the store and she said "No." She (681) 
asked defendant to have a seat; that Mr. Jones would be 
back in a few minutes. She was sitting in the door, on the door- 
step. Defendant put his foot on the door-step and stood there. 
She took hold of his hand and said "she never expected to see 
him sunburned as badly as that." W l d e  holding his hand she 
leaned over, and his hand might have touched her bosom. She 
made him a proposition; told him to go out fiftcen or twenty 
minutes, until she coal8 lay the baby down, and she would come 
and meet him. Witness went down to the branch and waited a 
few minutes. He returned to the house and asked her why she 
did not come. She said "Wait awhile"; that she could not get 
the baby asleep. She said "Coma back anothcr time," and not 
to go anywhere else. Witness never offered to force her or takc 
any liberties with hcr oxccpt what she invited. She said that 
she had been wanting to meet witness for some time, :tnd asked 
him if he got the word she sent him. Witness rimer went into 
the house, and hc was not under the infinerwe of liquor. 

The drfcndant introduced Benjamin Arnold, who testified 
that he lived at Fuquay Springs, sixty or sixty-five feet from 
the house of the prosecutrix; there was no obqtruction between 
the two houses; he could see all that passed between defendant 
and Mrs. Jones. H e  was at home, sitting on the door-step with 
his wife. Dcfendant was standing on the ground with one foot 
on the door-step, and Mrs. Jones sat in the door ; could not hear 
what they said; they were talking in low tones; he told her 
good evening and left; went to the branch. Some time after he 
came back and sat in the door, and the witncss got his banjo and 
sat in his door, then went to bed. Before defendant went off 
the first time, and while he was standing with his foot on the 
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steps, witness called Mrs. Jones and asked her where her hus- 
band was; called pretty loud, but she did not answer. Defend- 

ant asked witness to give his reason for calling Mrs. 
(682) Jones, acd the State objected; objection sustained and 

defendant excepted. Witness said that he saw nothing 
that looked like an assault; could havekeen it, as it was bright 
moonlight and there was no obstxuction; that he and his wife 
were talking, and that Mrs. Jones could have heard the conver- 
sation if she had listened. Defendant off'cred to grove by the 
witness the conversation between him and his wife with refer- 
ence to what they saw and what they did in consequence thereof. 
Witness stated that he was going to call Mrs. Jones to keep her 
from doing wrong; that be called twice, and his wife told him lo 
hush, thxt it was none of his business, and that in consequence 
of what he saw he got his banjo and sat in his door, but retired 
soon after, a t  his wife's request. This testimony, upon ob- 
jection by the State, was ruled oat, and defendant excepted. 

Mrs. Arnold mas introduced and testified the same as her 
husband. Defendant asked the witness : "In consequence of 
what you and your husband saw between defendant and Mrs. 
Jones, what did you and your husband do?" Objected to and 
ruled out; defendant excepted. This was for the purpose of 
showing that the witness and her husband knew that an assigna- 
tion was being made and that they tried%o stop i t ;  that witness 
prevented her husband from interfering. 

From a judgment upon a verdict of guilty the defendant ap- 
pealed. 

At to r r~eyGenerd  Gilmer, for the State. 
R. C.  Bt~ckzoit/7, for the defendant. 

CONNOR, J., after stating the case. We think that the testi- 
mony was competent and should have been admitted. The 
theory of the defense was that the prosecutrix consented to all 
that was done by the defendant; that from this point of view, 

and for the purpose of contradicting the prosecutrix and 
(683) corroborating the defendant's tostirnony, the evidence of 

Arnold and his wife was relevant and very material. I f  
believed by the jury i t  fully sustained the defendant's view of 
the transaction. For the purpose of corroborating each other, 
i t  was clcarly competent for them to testify as to what they said 
to each other at the time, and what they did. They were sixty- 
five feet from the prosecutrix and the defendant. The re1 a t '  ions 
between the families were friendly. The fact that the  witness 
called twice to Mrs. Jones in a loud voice sixty-five feet away 

496 
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was clearly compentent as tending to show that she was aware 
that Arnold was sufficiently near to render her assistance if the 
defendant was committing an assault upon her. 

I t  is well settled that a witness who is either impeached or 
whose testimony is called in question by the mode of cross- 
examination or by contradictory testimony may, for the pur- 
pose of sustaining his credibility, testify to statements made by 
him in  respect to the matter about which he testifies at or im- 
mediately after the alleged transaction. It was material in this 
case on &he part of the defense to show that Mrs. Jones knew 
of the presence of Arnold and his wife at  their home sufficiently 
near by to enable her to call for help if assaulted. When they 
testified that they were sitting in  the door, where they could see 
the entire transaction, and that for the purpose of calling Mrs. 
Jones7 attention to their presence Arnold called her twice, it is 
competent to show the state of his mind as explaining his con- 
duct. We think that what he said to his wife at the moment, 
and what she said to him in  respect to the very matter i n  issue, 
was competmt for the purpose for which it was offered. I t  
would certainly have put the witiiess in a very unenviable posi- 
tion to have shown that he was withinn sixty-five feet of his 
neighbor's wife, who was being assaulted, and.saw the transac- 
tion and made no effort to rescue her. The only explanation 
of such conduct consistent with that of an honorable 
man, whose testimony was entitltd to credit before the (684) 
jury, was that hc thought the defendant's conduct was 
not objectionable to her. I t  was competent to show, as ex- 
plaining his conduct, what his wife said to him a t  the moment. 

Thcre was niuch other testimony tending to impeach the 
prosecutrix. We do not deem i t  necessary to pass upon the 
many other exceptions, as they may not arise upon another 
trial. Thc rejection of the evidence offered by the defendant 
entitles him to a 

New Trial. 

STATE v. SMITH. 

(Filed 20 December, 1904.) 

ASSAULT WITH INTENT TO COMMIT RAPE-Eviclence-L7u1~cieficy 
--Questions for Jury-Questions for Court. 

In this prosecution for an assault with intent to commit rape, the 
evidence is not sufficient to be submitted to  the jury. 

0 

CLARK, C. J., dissenting. 
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IN~ICTMEN~ against Sam Smith, hcard by Judge G. W.  Ward 
and a jury, at  October Term, 1904, of BLADEN. 

The defendant was convicted of assault with intent to com- 
mit rape and sentenced to imprisonment in the State's Prison 
for five ycars. The testimony of the prosecutrix was: "I know 
the defendant; he came into the cotton patch when I was at  
work last summer. I was hoeing cotton in  the field alone ; can't 
say what time of day it was; i t  was in  the morning. Defend- 
ant asked me where my pa was and where Asa White was. He 

then asked nie where my two brothers were. I told him 
(685) they were gone to the field where pa and Asa White were. 

The field was a half mile away, in  'new ground' field. 
H e  asked nle when they would come back, I said in ' a  few 
minutes.' R e  then said 'give me the hoe and let me hoe out 
that row of cotton.' I did so and went and got another hoe. 
He  hoed out to the end of the row and threw the hoe in the 
corner of the fence. H e  then grabbed me by my left arm and 
started to put his right to my neck under the chin. H e  did not 
quite touch my neck with his right hand. I drew back my hoe 
with my right hand and told him if he did not go away and let 
me alone I would kill him with the hoe. H e  then turned me 
loose and walked off ten or fifteen steps and said 'you are going 
to kill me,' and I said 'yes, I am if you don't go off and let me 
alone.' He  went off then to his work in Mr. White's field. I 
then started to the field wher;e pa was and met my two brothers 
and told them iivhat had happened. When I told him to turn 
me loose, he did i t ;  did not threaten me, but scared me." 

Asa White testified that tho defendant was working for his 
mother and he hcard defendant say afterwards, in speaking of 
the difficulty, that he had been over there. Witness asked him 
what he went for and he  said to "get sonle." This is all he said. 

I t  was in evidence that defendant was not seen in the neigh- 
borhood again until he was at  the preliminary trial. The sheriff 
found him in Robeson jail. This was the entire evidence. The 
defendant asked his Honor to instruct the jury that he couId 
only be convicted for a simple assault. This was declined and 
defendant excepted. Froni a judgment on the verdict the de- 
fendant appealed. 

Attorney-General Robert D. Gilmer, for the State. 
No counsel for the defendant. 

(686) - CONNOR, J., after stating the case. The only question 
presented by the exception is whether there was a$ evi- 

dence on the question of intent, proper to be submitted 
498 
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to the jury. Mr. Justice AWE, in 8. u. Massey, 86 N. C., 658, 
says: "In order to convict defendant on the charge of an as- 
sault with intent to commit a rape, the evidence should show 
not only an assault but that defendant intended to gratify his 
passiorrs on the person of the woman, and that he intended 
to do so at  all events notwithstanding any resistance on her 
part." This language has been since the decision of that case 
the guide followed by the courts in this State. I n  that case 
the question bearing on the evidence of intent was much 
stronger than here. The woman saw the man following, threat- 
ening if she did not stop to kill her. The Court held the evi- 
dence insufficient. I n  S. v.  Jeffrays, 117 N. C., 743, Massey's 
case is approved and may now bi: regarded as the settled law 
of the State. The case is easily distinguished from S. v. Mitch- 
ell, 89 N. C., 521, and 8. v. Page, 127 N. C., 312. I n  both 
these cases there was evidence of actual violence. We can have 
no hesitation in adopting the language of a Judge of such ele- 
vated character, learning and jealous regard for the sanctity of 
virtue as Judge ASHE, when he says: "When the act of a per- 
son may reasonably be attributed to two or more motives;the 
one criminal and the other not, the humanity of our law will 
ascribe it to that which is not criminal." 

We do not deem it necessary to discuss the facts in this case, 
nor have we the right to assume the existence of any facts per- 
tinent to the decision of the case other than those certified to us 
by the Court below. The record states the transaction in the 
language of the witness. I t  has ever been the province and 
duty of the Court to decide and declare the law, and of the 
jury to decide and declare facts. Whether there is any evidence 
tending to prove a fact in issue has always been regarded as a 
question of law for the decision of the Court. But 
whether an inference is to he drawn from the evidence (687) 
is exclusively in the province of the jury. We would be 
recreant to our duty as judges were we to fail to declare the law 
with respect to the question whether there is any cvidence for 
fear of offending the jury. This question the jury do not de- 
cide. We have no right to infer, either for the State or the de- 
fendant, the existence of any facts which were heard by his 
Honor or considered by the jury other than those certified to 
us. To do so would be to depart from our sphere of action and 
decide a question of law upon an assumption that a state of 
facts existed of which we have neither knowledge nor informa- 
tion. I t  is a mistake to say that this Court passes upon the 
weight of the testimony, the conclusions to be drawn therefrom, 
or in any respect review the action of the jury. The question 
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- 
which lies at  the threshold of every case is whether there is any 
evidence to be submitted to the jury. We can see no reason 
why, in differing with the Judge upon this question we are re- 
flecting upon his intelligence or learning, mere than in  differing 
with him in respect to any other question of law. To introduce 
considerations of this character into the decisions of this Court 
is, to say the least, a novelty and we think well calculated to 
embarrass the Court,_and raise issues not proper for our con- 
sideration. Our own reports contain numerous cases in  which 
almost every Judge who has sat upon this bench has concurred 
in reversing ,the opinion of the Court below upon the question 
as to whether there is any evidence, and in doing so in this case 
we are not conscious of any innovation or announcing any new 
doctrine. If this man is guilty he is guilty according to law 
and should be so punished. To say that his Honor found b e  
yond a reasonable doubt that the defendant is guilty is to as- 

.sume that it is the duty of a Judge to set aside every verdict 
in which he is not so satisfibd. This we do not decide to be the 
duty of the Court. When, in the discharge of his duty, he shall 

set aside a verdict is a matter addressed to his sound 
(688) judgment and is not reviewable. There is nothing in the 

record to show the character of the defendant except the 
fact that he committed an assault upon the prosecutrix. To 
say that every man who commits an assault upon a woman must 
be presumed of such character as would justify a verdict that 
he committed an assault with a feloni~us intent, would be to do 
violence to the language of this Court as found in S ,  v. Massey, 
supra. I t  is said that the jury are the proper triers of the 
facts, and the facts were within their province, and that we 
have no right to reverse their judgment on the facts. The fal- 
lacy in this position consists in a failure to distinguish between 
the functions of the Court and the jury. We decide the ques- 
tion of law, not the conclusion of fact. We must discharge our 
duty with the light that is given us to see it. To fail to do so 
because of any fear that we should offend twelve sensible and 
intelligent men would render us unfit to discharge the duties of 
the high office to which we have been appointed. Upon the 
testimony before us the defendant is guilty of an aggravated as- 
sault. There must be a 

New Trial. 

CLARK, C. J., dissenting. The defendant, first ascertaining 
from the girl that her brothers and her father were absent, in a 
field a half mile away, made a sudden and violent assault upon 
her, '(grabbed her by her left hand and started to put his right 
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to her neck." The assault is unquestioned. What was his in- 
tent was an inferen-ce of fact which only a jury is authorized 
to draw. The defendant afterwards confessed that his purpose . 
in going there was to procure sexual intercourse with the girl. 
The jury, from the violence and manner of the assault, the 
seclusion of the place, the avowed purpose of the defendant in 
going there, from his flight and possibly from their knowledge 
of the parties, might well have come to the conclusion that the 
intention of the defendant was to have carnal intercourse 
with the girl against her will. I f  so, he was guilty as (689) 
charged. 

I t  is true Judge ASHE has stated "that the defendant must 
have intended to gratify his passions on the person of the 
woman a t  all events and notwithstanding any resistance on her 
part." Every lawyer since, who has represented a defendant 
charged with this dastardly offense, has relied upon this expres- 
sion. There can be no doubt that the Judge so. charged the 
jury in this case, for there is no exception to the charge. What 
Judge ASHE said is a correct statement of the law, but it does 
not mean that when the man desists from his purpose, there is 
no evidence that he did not intend to have intercourse "at all 
events and notwithstanding resistance on the woman's part." 
That would simply repeal the statute against assault with intent 
to commit rape, for if the defendant succeeds, the crime is  rape. 

What was the defendant doing when he suddenly and vio- 
lently assaulted an unprotected girl, out of reach of help from 
her male relatives, of whose absence he had learned upon in- 
quiry? Was he trying to persuade her to yield and to over- 
come her maiden reluctance by solicitation or was he attempting 
to have carnal knowledge of her "forcibly and against her will?" 
Was it an attempted seduction or was i t  "felonious gallantry?" 
I t  was necessarily one or the other, for his purpose to procure 
sexual intercourse is admitted. I t  could be procured only with 
the girl's consent or against her will; there is no other altema- 
tive, no middle ground. The jury of twelve men, to not one 
of whom he objected, and who were doubtless sensible and in- 
telligent gentlemen, have found, beyond a reasonable doubt in 
the mind of a single member of the jury, that the assault was 
made with an intent on the part of the defendant to have 
sexual connection '(forcibly and against the will of the woman." 
The intelligent Judge, who presided, no$ only thought the evi- 
dence should be submitted to the jury, but, notwithstand- 
ing the gravity of the punishment, did not think the in- (690) 
terests of justice required him to set the verdict aside. 

The grand jury by a vote of at  least twelve of its members 



I N  THE SUPREME COURT. [I36 

found that there was prima facie evidence of the defendant's 
guilt. Thus two full juries a t  least, and the Judge, after see- 
ing and hearing the witnesses, found that there was evidence. 
Are a majority of the lawyers who compose this Court, sitting 
out of sight and hearing of the witnesses, without knowledge 
of their character, or bearing on the stand, able to say that all 
those oficers have so grossly erred-not as to the law, but as 
to the facts, and that there was no evidence a t  all before theni! 

I n  vain shall we look for any decision in England, the home 
of the jury system, for a case in which an appellate court, sit- 
ting out of sight and hearing of the witnesses, has held in a 
criminal case that there was no evidence when the jury unani- 
mously held that there was enough to satisfy each of them be- 
yond a reasonable doubt, and the presiding Judge has refused to 
disturb the verdict. I t  is an innovation of recent introduction 
here, even in civil cases, by judicial construction, for there is 
no statute to authorize it. The tendency of courts to "amplify 
jurisdiction7' is gradually extending the doctrine until this juris- 
diction is invoked in  nearly every criminal case that comes up 
to any appellate court, and in almost certainly every appeal in 
which a railroad company is defendant. I f  the expansion of 
such jurisdiction is continued, instead of the "ancient mode of 
trial by jury," the jury will become a mere advisory committee 
whose findings the appellate court may disregard a t  will. This 
is already nearly attained in some States. The evils of this as- 
sumption of jurisdiction are well stated by Judge BYRUM in 
Wittowsky v. Wassori, 71 K. C., 451. 

I n  my humble judgment, the unanimous verdict of 
(691) twelve men, when not disapproved by the trial judge, is 

a far more accurate mode of ascertaining the truth of dis- 
puted allegations of guilt than the majority vote of the mem- 
bers of an appellate court who differ among themselves as to 
the effect of evidence which is necessarily imperfectly sent up 
in cold type. I s  there a clearer insight into the inferences to be 
deduced from evidence given to those who did not hear or see 
the witnesses than to those who did? Those who wrought our 
constitutions thought otherwise. They believed juries were more 
compentent than judges to find the facts, and equally impartial. 
The triers of fact should be subject to challenge. A judge of 
the law should not be. Such has always ben the thought of 
Anglo-Saxon people. Justice Brewer of the Supreme Court 
of the ITnited States well said in a recent opinion that the 
great difficulty now was to secure the conviction of the guilty, 
and expressed'his conviction that the interests of justice would 
be best served by returning to the English system under which, 
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to this day, appeals are not allowed in criminal cases. I n  his 
opinion, appeals in criminal cases had been detrimental, and 
had not served the interests of justice in  this country. 

I t  cannot be said there was no evidence. There is more evi- 
dence here to sustain the charge than in S. v. Garner, 129 N. C., 
536, and fully as much as in 8. v. Page, 127 N. C., 512. I n  this 
case there was the forcible assault, there was the avowed intent 
to procure sexual intercourse, there was the lonely place remote 
from help, there was the inquiry as to nearness of relatives, 
there was the %@nd off" by a determined woman with her 
dubbed hoe and the defendant's flight from justice. There may 
have been other things which the jury were entitled to consider 
and which give much of its peculiar value to trial by jury. 
Suppose the girl was white and the defendant a negro? Would 
that not be a matter to be considered on the question whether 
this was an attempted seduction or an assault with intent 
to succeed against the woman's will? S. v. Garner, (692) 
supra. The jury could see for themselves the color of 
the parties. We cannot. I t  is not indhe record, as many other 
matters cannot be sent up to us in the record. Both may have 
been white. We do not know. The jury knew, and they also 
knew the character of the witnesses and of the defendant, which 
was a valuable help in  arriving at  a true inference as to this 
man's intent and whether or not the defendant was attempting 
to succeed "against her will" in having sexual intercourse with 
the girl. We know nothing of the character of the defendant 
beyond the fact in  the record that he immediately fled and was 
found in jail in  another county, apparently for some other 
offense. Would a man of that character be likenly to attempt a 
girl of the virtue and determination shown here, unless he had 
expected to succeed ('forcibly and against her will?" I f  the 
intent was solicitation, why so forcible and sudden an assault 
made? I t  is possible i t  might be explained perhaps, but the 
jury found that it was not. And because when she clubbed her 
hoe and told him if did not "let her alone, she would kill him 
with the hoe," he believed her and turned her loose, are we to 
find as a matter of law that therefore when he "grabbed her" 
the defendant did not then intend and was not then attempting 
to gratify his passions on her "forcibly and against her will?" 
The jury, the proper triers of the fact, have pa~sed~upon defend- 
ant's intentions in making the assault. They were within t.heir 
province and within their sworn duty. I do not think we have 
the legal right to reverse their judgment on the facts, nor that 
we can come to a more just conclusion thereon than the jury 
and the trial judge. 
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DOUGLAS, J., concurring. I concur in the opinion of the 
Court that there is no evidence inconsistent with the innocence 

of the defendant. I do not mean to intimate that the 
(693 Court either here or below can pass upon the weight of the 

evidence, or can in any event direct an affirmative verdict. 
Spruill v. Im., 120 N. C., 141. 

Cited: Kearns v. R. R., 139 N. C., 471. 
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ABATEMENT. See "PLEADIXGS." 
Where two actions for the same cause are pending, and the first 

action is dismissed for that reason, the second action will not 
be dismissed on account of the pendency of the former action 
a t  the time of the commencement of the subsequent action. 
Brubbs v. Ferguson, 60. 

ACCOUNTS. 
1. An action may be brought by one partner against another part- 

ner for failure to comply with the articles of agreement. Ozcen 
v. Meromey, 475. 

2. The letter of a corporation objecting to an account rendered is 
competent to show such objection by the corporation. C o p l a d  
v. Telegrapfi Co., 11. 

3. Where the items of an account are incurred under different con- 
tracts, an action may be brought'on each item before a justice 
of the peace, the separate items being less than $200. Ib., 11. 

4. The rendering of a statement of an account for the entire amount 
due under different contracts does not prevent an action on 
each item if the account as rendered is objected to. Ib., 11. 

5. The refusal of a motion to refer a proceeding to compel a per- 
sonal representative to file a final account and settlement is 
appealable. Jones v. Sugg ,  143. 

6. I n  an action by heirs against an administrator for an account 
and settlement, an answer bv him that a final settlement had 
been filed is nbt a plea in b"ar, and a reference may be made. 
Ib., 143. ' 

7. I n  an action to recover certain money paid under protest, a 
note alleged to have been given by plaintiff to defendants in 
settlement of his accounts, which plaintiff had paid, is compe- 
tent to show an absence of indebtedness. Grubbs v. Fergu- 
son, 60. 

ACKNOWLEDGMENTS. See "DEEDS." 
Where a privy examination is properly certified i t  will not be held 

invalid because procured by fraud, duress or undue influence, 
unless the grantee had notice thereof or participated therein. 
Marsh v. Oriflim, 333. 

ACTIONS. See "APPEAL"; "ASSUMPSI?'; "CLAIM AND DELIVERY"; 
"INJUNCTIONS" ; "KETV TRIAL" ;"SPECIFIC PERFORMANCE" ; "TRES- 
PASS." 

1. An action may be brought by one partner against another part- 
ner for failure to comply with the articles of agreement. 
Owen 0. Merolzey, 475. 

2. It is not error to allow a plaintiff to amend his complaint, as- 
sumed to state a cause of action on contract, so as to declare 
on a tort  arising out of the same transaction. Reynolds v. 
R. R., 345. 

3. The rendering of a statement of an account for the entire amount 
due under different contracts does not prevent an action on 
each item if the account as  rendered is objected to. boplend 
v. Telegraph Go., 11. 
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4. A judgment obtained by default can be set aside within one year 
for mistake, surprise or excusable neglect only by motion, and 
not by a n  independent action. Insurance Co. v. Ncott, 157. 

6. Where the defendants ordered from plaintiff a cash register, 
agreeing "in consideration" of shipment to  pay in monthly , 
installments, title remaining in plaintiff until all the install- 
ments should be paid, plaintiff was entitled, on refusal of de- 
fendants to accept the machine when tendered, to maintain an  
action for the price, and was not limited to  damages for breach 
of the contract. Register Go, a.  Hill, 272. 

6. The successful defendant in attachment must seek relief for 
damages in a separate action on the undertaking. Mahoney v. 
Tyler, 40. 

7. An action may be maintained by an  administrator for the death 
of an  infant by the wrongful act of another. Davis c. IZ. R., 115, 

ADVERSE POSSESSION. 
1. The statute of limitations does not run  against a remainderman 

until the death of the life tenant. Joyner v. Futrell, 301. 
2. To bar a co-tenant, the possession of a tenant in common must be 

exclusive under a claim of right, with no recognition of the 
rights of the co-tenant, and for twenty years. Woodlief v. 
Woodlief, 133. 

3. The evidence in this case, an  action of ejectment, is  sufficient to 
sustain a finding tha t  the defendant held certain land in con- 
troversy adversely to  the plaintiff. Dean v. Gupton, 141. 

AGENCY. See "COPTTRACTS"; "INFANTS." 
1. Specific performance will not be decreed as  to land agreed to be 

conveyed by a person as  agent, such agent having no authority 
to  make the contract. Tillery v. Land, 537. 

2. I n  an  action against a guardian who purported to make a con- 
t rac t  which he had no authority to  make, the measure of plain- 
tiff's damages is what plaintiff lost by reason of the false 
assertion of authority. Leroy v. Jacobosky, 443. 

3. The letter of a corporation objecting to a n  account rendered is 
competent to show such objection by the corporation. CoplawZ 
v. Telegraph, Co., 11. 

4. The authority to  receive money is not the exclusive test of a 
local agent upon whom service of process may be made. Zb., 11. 

6.  The cashier in the local office of a railroad is  without authority 
t o  cause the arrest  of a person whom he suspects of having 
stolen moFey from the office, and the railroad company is not 
liable therefor, there being no proof of i t s  previous authority 
or subsequent ratification. Daniel v. R. R., 517. 

6. Where a foreign sewing machine company had paid a license tax  
authorizing i t  to sell machines anywhere within the State, and 
to employ an  unlimited number of agents for t h a t  purpose, the 
fact tha t  the company sent to a firm a duplicate license author- 
izing i t  to  sell machines in F, county as the  company's agent, 
after an  unauthorized par01 agreement had been made between 
such firm and the company's agent tha t  the firm should be the 

, company's sole agent in such county, did not constitute a rati- 
ficttion of the agent's agreement. Machine Co. o. Hill, 128. 
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ALIMOhT. Bee "DIVORCE." 
1. No notice of a motion for alimony is necessary where i t  is alleged 

and the Court finds i t  as a fact tha t  the husband has aban- 
doned the wife and is outside the State. Bapker v. Barker,  316. 

2. Upon a motion for alimony i t  is sufficient for the Court to find 
tha t  the facts are as alleged in the answer and the affidavits 
filed in  support of the motion. Ib., 316. . . 

3. An appeal lies from an order granting alimony pendente lite. 
Ib., 316. 

4. The amount of alimony to  a wife is within the discretion of the 
, t r ia l  judge, and is not reviewable unless abused. Ib., 316. 

AMENDMENTS. See "PLEADINGS." 
, 1. It is not error to  allow a plaintiff to amend his complaint, 

assumed to  state a cause of action on contract, so as  to  declare 
on a tor t  arising out of the same transaction. Reynolds v. 
R .  R.. 345. 

2. An appeal lies from a refusal to allow an amendment of plead- 
ings on the ground of a want of power. Lassiter v. R .  IZ., 89. 

3. Where a complaint i n  an action for mrongful death discloses tha t  
the death and wrongful act occurred in another State, but fails 

. to state the law of such State, an amendment pleading i t  does 
not state a new cause of action, although the period of limita- 
tion prescribed by the foreign statute has elapsed. Ib., 89. 

ANIMALS. 
1. The killing of a dog by a street railway is not prima facie evi- 

dence of negligence. Moore v. Electric Go., 554. 
2. An action may be brought for an  injury to a dog. Ib., 554. 

APPEAL. See "CASE OX APPEAL." 
1. The refusal of the ' tr if t l  judge to requi;e a prosecution bond is 

not appealable. Christ ian v .  R .  R., 321. 
2. The entry of a special appearance does not authorize counsel so 

appearing to  appeal from a judgment. Houstom v. Lumber 
Co., 328. 

3. Where the defendant did not except to  the charge, or request the 
Court to set out the same or any par t  thereof i n  the case, i t  
would be conclusively presumed on appeal t ha t  the charge was 
free from error. Craves v. R .  R., 3. 

4. A party to  a n  action may appeal by serving notice thereof within 
ten days after the adjournment of court. Houston, v .  Lumber 
Co., 328. 

5. An appeal by counsel "appearing specially," from a judgment by 
default is  premature. Ib., 328. 

6. Where both parties appeal from a judgment, each appeal con- 
stitutes a separate case, and a separate transcript must be sent 
to  the Supreme Court, and where this is not done the case will 
be remanded. Jlills v. Guaralzty Go., 265. 

7. An appellant will be taxed with the cost of unnecessary and 
irrelevant matter in the record in the case on appeal. Y o w  v. 
Hamilton,  357. 

8. An appeal lies from a refusal to allow an amendment of plead- 
ings on the ground of want of power. Lassiter v .  B. R., 89. 
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APPEAL+ontinued. 
9. An appeal from the board of county commissioners in estabiish- 

ing a public road should be taken in accordance with those 
sections o f  The Code applicable to  appeals from a justice of 
the peace. Blair v. Coakley, 405. 

10. The refusal of a motion to  refer a proceeding to  compel a per- 
sonal representative to file a final account and settlement is 
appealable. Jones v. S'uggs, 143. 

11. Where certain infant appellees were not represented by a guard- 
ian or next friend, the cost of the appeal would be taxed to 
the appellants, though the case was reversed. Cooper Ep 
parte, 130. 

12. Where the case on appeal prepared by counsel 'conflicts with a 
statement of a fact found by the judge, the latter must con- 
trol. Blair  v. Coakley, 405. 

13. Where an  appellant fails to show that  he mas prejudiced by the 
order appealed from, he may be taxed with the costs of the 

* appeal, though the case be remanded. Harrington v. Rawls, 66. 
14. Under Laws 1901, ch. 21, see. 1, an appeal from the action of the 

county commissioners in altering a public road should be taken 
to  the next term of the Superior Court, though i t  was a crimi- 
nal term. Blair v. Coakley, 405. 

15. The amount of alimony to a wife is  within the discretion of the 
tr ial  judge and is  not reviewable unless abused. Barker 71. 

Barker, 316. 
16. The refusal of a judgment upon a verdict is  a denial of a sub- 

stantial right, and is  appealable. Oil 00. v. Grocery Co., 354. 
17. Where a verdict is set aside, not as  a matter of discretion, but  as 

a matter of law, a n  appeal lies. Ib., 354. 
18. Though exceptions to  instructions in a capital case are taken by 

the prisoner for the first time in the  Supreme Court, the court 
will consider them. 8. v. Adair, 617. 

19. An appeal lies from a n  order granting alimony pendente lite. 
Barker v. Barker, 316. 

20. An appeal may be taken from the refusal of a motion to  remove 
an  action for the recovery of personal property, and such 
removal is  a matter of right. Brown v. Cogdell, 32. 

21. A case can not be submitted in Supreme Court without oral 
argument unless a printed argument or brief for each party is 
fiiled. Mills v. Guaranty Co., 255. 

2% Where both parties appeal, counsel can not waive a rule of the 
Supreme Court requiring a separate transcript in each appeal. 
Ib., 255.. 

23. Where an action to recover damages for cutting timber on land 
depended on the construction of a mill of the previous owner, 
and the Court, after submission on the pleadings and agreed 
case, decided the construction issue in favor of plaintiffs and 
adjudged tha t  they recover such damages as they had sus- 
tained by reason of defendant's acts, and retained the cause 
for the assessment of damages by a jury or reference, an  
appeal by defendant from such decision before damages had 
been assessed and final judgment entered was premature. 
Rogerson v. Lumber Co., 266. 
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APPEARANCES. 
The entry of a special appearance does not authorize counsel so 

appearing t o  appeal from a judgment. Houston 2;. Lumber 
Co., 328. 

ARGUMENT O F  COUKSEL. I 

1. The opening and conclusion of an  argument in the Superior Court 
is  discretionary with the t r ia l  Court, except in the cases men- 
tioned in Rule 3, Superior Court Rules. Im re  Peterson, 13. 

2. A case can not be submitted in Supreme Court without oral argu- 
ment unless a printed argument or brief for each party is 
filed. Mills v.  Guaranty Go., 255. 

ARSON. See "CRISIIXAL LAW." 
1. I n  a prosecution for burning a barn the State must prove a 

criminal intent. 8. v. Yorga%, 628. 
2. An error in giving an erroneous instruction is not cured by sub- 

sequently correctly stating the law. Ib., 628. 

ASSAULT. See "CRIMISAL LAW." 
1. I n  the prosecution of a school teacher for whipping a pupil, the 

jury may infer malice from an excessive punishment. 8, v. 
Thormtom, 61 1. 

2. Where a school teacher, in administering correction to pupils who 
disobey the rules of the school, uses his 'authority as a cover 
for malice, he is i:dictable. Ib., 610. 

3. Where a school teacher exercises his judgment in whipping a 
pupil, the presumption is  t ha t  he exercised i t  correctly. Ib., 610. 

4. A defendant in a prosecution for a simple assault may be tried 
in the Superior Court on the warrant of the justice of the 
peace without an  indictment by a grand jury. Ib., 610. 

5. A warrant charging a school teacher with inflicting on a pupil 
immoderate punishment, but not setting out  any facts showing 
serious damage, is for simple assault only. Ib., 610. 

6. I n  the prosecution of a school teacher for whipping a pupil, proof 
of defendant's good character must be confined to his general 
character. Ib., 610. 

7. 1n ' the  prdsecution of a school teacher for whipping a pupil, evi- 
dence as to the government of the school before defendant was 
installed, and the request of a committee t ha t  he should pre- 
serve order, is  not competent. Ib., 610. 

8. A school teacher who, prompted by revenge, administers corporal 
correction, is as guilty criminally a s  if he had acted with 
malice. Ib., 610. 

9. Within the sphere of his authority, the school teacher is the judge 
a s  to  when correction of a pupil is required, and of the degree 
of correction necessary Ib., 610. 

10. Where the correction administered by a school teacher is not in 
itself immoderate, and therefore beyond the authority of the 
teacher, i t s  legality or illegality must depend entirely on the 
quo animo with which i t  is  administered. Ib. 610. 

11. The cursing of a person and ordering him to come to  the defend- 
ant, and he obeying through fear, is not an  assault. 8. v.  
Dawiel, 571. 
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12. I n  the prosecution of a school teacher for whipping a pupil, evi- 
dence of the good effect of the chastisement is  not admissibl4. 
8. v. Thornton, 610. 

ASSAULT WITH IKTENT TO COMMIT RAPE. 
1. I n  a prosecution for an  assault with the intent to commit rape,. 

two witnesses having testified to certain facts, it i s  competent 
to show what they said to each other relative ato the alleged 
assault a t  the time of the commission thereof. B. v. Huff, 679. 

2. I n  a prosecution for an  assault with intent to con~mit  rape, evi- 
dence tha t  a witness near by called to  the prosecutrix a t  the 
time of the alleged assault is  competent as  showing tha t  the 
prosecutrix knew the witness was near. Ib., 679. 

3. I n  this prosecution for an  assault with intent to  commit rape, the 
evidence was not sufficient to  be submitted to the jury. 8. v. 
Bmith, 684. 

ASSUMPSIT. See "ACTIOXS." 
An agent, or one acting in  a representative capacity, who fails to 

bind his principal, may be held liable in an action on the case, 
or OF an  assumpsit, or for damages, although not liable on the 
contract as  made. Leroy u. Jacobosky, 443. 

ATTACHMENT. 
1. I n  an  attachment the defendant is entitled to claim his exen~ptions 

out of the attached property a t  &ny time before i t  iB appro- 
priated to the payment of the debt. Chemical Co. v. #loan, 122. 

2. That a person leaves the State to seek work, for the purpose of 
prospecting with a view to change his residence, if desirable, 
does not sustain an attachment on the ground tha t  the defend- 
ant  was a nonresident. Mahoney v. Tyler, 40. 

3. The successful defendant in attachment must seek reIief for 
damages in a separate action on the undertaking. Ib., 40. 

4. An attaching creditor is not liable on his bond for the failure of 
the sheriff to perform his duty relative to the. attached prop- 
erty. Ib., 40. 

BAIL. See "CRIMINAL LAW." 4 

1. Where a motion is made to set aside the entry of forfeiture of a 
recognizance, i ts  refusal does not prevent the Court from re- 
ducing or remitting the penalty. S. v. Morgan, 593. 

2. The entry of the forfeiture of a recognizance in a criminal case 
can not be contradicted or traversed by a n  answer or a plea to 
a scire facias issued to  enforce the forfeiture. Ib., 593. 

Where the recognizance in a criminal case is  entered on the 
records of the court as  forfeited and scire facias is issued to 
enforce the forfeiture, an  answer denying the t ru th  of the 
record, though informal, is equivalent to a motion to set aside 
the entry, when tha t  appears to have been the intention of the 
defendants. Ib., 693. 

An application for the reduction or remission of the penalty in 
forfeited recognizances by the direct provisions of the statute 
is addressed to  the discretion of the Court, and i t s  action is 
not reviewable. Ib., 593. 



INDEX. 

5. The continuance of a criminal case does not release the recog- 
nizance given for the appearance of the defendant. Ib., 593. 

BANKS AND BANFIKG. See "CORPORATIOKS." 
Where the cashier of a bank is elected "for one year," and the 

recitals in his fidelity bond refer to his term of office, the 
surety on his bond is not liable for defalcations committed 
after the expiration of the term of office to which the bond , refers. Blades v. Dewey, 176. 

BILLS OF LADING. See "CARRIERS"; "RAILROADS." 
I n  a n  action tofrecover a penalty against a carrier for failing to  

ship one of four packages consigned for shipment under a single 
bill of lading, the defendant is estopped to claim tha t  the mis- 
marking of three of the packages was a sufficient excuse for 
failing to ship the fourth. Grocery Go, v. R. R., 396.* 

BILLS O F  PARTICULARS. See "INDIOTMENTS." 
1. A bill of particulars, not being made by the grand jury, can not 

supply a defect in an  indictment. 8. v. Van Pelt, 633. 
2. Where a solicitor files a bill of particulars the State is  confined 

in i ts  proof t o  the items therein set out. Ib., 633. 
BONDS. See "BAIL"; "CLERKS OF COURTS"; "CONTRACTS"; "CORPORA- 

TIONS" ; "DEEDS" ; "OFFICERS." 
1. A bond by a clerk executed to the State Treasurer individually 

is not an official bond and does not extend beyond the term dur- 
ing which the clerk was appointed. Jackson v. Martin, 196. 

2. The successful defendant in attachment must seek relief for dam- 
ages in a separate action on $ the undertaking. Yahoney v. 
Tyler, 40. 

3. The refusal of the tr ial  judge to require a prosecution bond is not 
' 

appealable. Christian v. R. R., 321. 
4. A personal representative may sue in  forma pauperis. Ib., 321. 
5. An action against the sureties on the bond of a clerk for defalca- 

tions in the office of the State Treasurerais barred after three 
years. Jackson v. Martin, 196. 

6. Where the cashier of a bank is elected "for one year,'' and the 
recitals in his fidelity bond refer to  his term of office, the 
surety on his bond is not liable for defalcations committed 
after the expiration of the term of office t o  which the bond 
refers. Blades u. Dewey, 176. 

BOUNDARIES. 
1. The boundary lines in a junior grant  are no evidence of the true 

line in a senior grant. Hill u. Dalton, 339. 
2. I n  a n  action to determine the boundaries to land, the declara- 

tions made relative thereto ante litem motem by a disinterested 
deceased person are admissible, though the surveyor thereof is 
a witness. You, v. Hamiltolz, 357. 

BRIDGES. 
Where an  employee of a railroad company is killed by an  overhead 

bridge, in the discharge of his duty, the company is guilty of 
negligence unless i t  had warning ropes so.placed as  to  be a 
sufficient warning to  an  ordinarily careful and prudent man 

.in the same position as the deceased. HedrioL v. R. R., 510. 
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BRIEFS. 
A case can not be submitted in Supreme Court without oral argu- 

ment unless a printed argument or brief for each party is  filed. 
Mills v. Guaranty Go., 255. 

BURDEN OF PROOF. See "EVIDENCE." 
1. I n  a processioning proceeding the burden of proof is  on the party 

seeking to establish the boundary line. Hill v. Dalton, 339. 
2. An employer relying on an  employee's incompetency .as a justifi- 

cation for his discharge has the burden of proving his incom- 
petency. McKeithan v. Telegraph Co., 213. 

3. Where a contract for the sale of sewing nlacbines provided against 
the validity of par01 agreements with agents, the burden was 
on a dealer, claiming a waiver of such provision, to show that  
the agent making the same had authority to do so. Vachine 

, Co. v. Hill, 128. 
4. I n  an action to recover damages for harboring plaintiff's wife, 

after notice not to do so, the burdell of showing the justifica- 
tion of the wife in leaving her husband is not on the defendant. 
Powell u. Benthall, 145. 

CARRIERS. See "CONTRIBUTORY KEGLIGENCE" ; "DAMAGES" ; "KEGLI- 
GENCE" ; "RAILROADB." 

1. Where, in an  action for injuries, the evidence was conflicting, 
and the jury might have found tha t  plaintiff was not guilty of 
contributory negligence, or t h a t  such negligence was not the 
proximate cause of his injury, the Court should not, on the 
facts shown, direct an  affirmative verdict as  to contributory 
negligence. Graves v. R. R., 3. 

2. Where a carrier had no notice tha t  a delay in the delivery of the 
goods shipped by plaintiff to  his order would result in any 
unusual or special damage, the measure of damages for the 
delay was the difference between the market value when the 
goods should have been delivered and when they were delivered. 
Lee v. R. R., 533. 

3. A railroad carrying logs t o  a saw mill can not charge a shipper 
agreeing to  ship the manufactured product by the same line 
Iees for the same service than i t  charges a shipper who makes 
no such agreenient. Lumber Co. v. R. R., 479. 

4. I n  this action against a railroad company for delay in the ship- 
ment of goods the plaintiff can not recover freight paid a 
steamship company for "dead freight room" for which i t  had 
contracted. the railroad not having had notice thereof. Lee a. 
R. R., 533: 

u 

5. A statute providing a penalty for failure or delay in the ship- 
ment of freight is  valid. Grocery Go. v. R. R., 396. 

6. I n  an action to  recover a penalty against a carrier for failing to 
ship one of four packages consigned for shipment under a 
single bill of lading, the defendant is estopped to  claim that  
the mismarking of three of the packages was a sufficient excuse 
for failing to ship the fourth. Ib . ,  396. 

7. I n  an  action for failure to  deliver freight within a reasonable 
time, the measure of damages i s  the interest on the amount 
invested during the delay, there being no evidence of a differ- 
ence of price in the freight when i t  was delivered and when i t  
should have been delivered. Lee v. R. R., 533. 
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CASE ON APPEAL. See "APPEAL"; "BONDS." 
1. Where the case on appeal prepared by counsel conflicts with a 

statement of a fact found by the judge, the lat ter  must control. 
Blair v. Coakley, 405. 

2. An appellani will be taxed with the  cost of unnecessary and 
irrelevant matter in the record in the case on appeal. YOW v. 
Hamilton, 357. 

3. Where both parties appeal from a judgment, each appeal consti- 
tutes a separate case, and a separate transcript must be sent 
to the Supreme Court, and where this is  not done the case will 
be remanded. Mills v. Guaranty Co., 255. 

4. Where both parties appeal, counsel can not waive a rule of the 
Supreme Court requiring a separate transcript in each appeal. 
Ib., 265. 

CHARACTER. See "EVIDENCE." 
I n  the prosecution of a school teacher for whipping a pupil, proof 

of defendant's good character must be confined to his general 
character. 8. v. Thoraton, 610. 

CLAIM AND DELIVERY. 
1. I n  claim and delivery the judgment should be for the delivery of 

the property or i ts  value. Oil 00. v. Grocery Co., 354. 

2. The venue of actions for the recovery of personal property is in 
the county where the property is  situated, though the ancillary 
remedy of claim and delivery is not resorted to. Brown v. 
Cogdell, 32. 

CLERKS OF COURT. 
I 

1. Money from the sale of lapd which belonged to wards is  subject . 
to  attachment in the hands of the clerk after the confirmation 
of the sale. Leroy v. Jaoobosky, 443. 

2. A solicitor can not sue for the benefit of the distributees of a 
deceased person to recover money paid to a clerk of the Superior 
Court. Brooks v. Holton, 306. N 

  ODE. .See "LAWS"; "STATUTES." 
Sec. 136. Limitation of actions. Edwards v. Lemmond, 329. 
Sec. 143. Adverse possession. Dean v. Gupton, 141. 
Sec. 144. Adverse possession. Dean v. Guppton, 141. 
Sec. 146. Mortgages. Woodlief v. Wester, 162. 
Sec. 152. Mortgages. Woodlief v. Wester, 162. 
Sec. 155. Limitation of actions. Jackson v. Martin, 196. 
Sec. 158. Limitation of aciions. Edwards v. Lemmond, 329. 
Sec. 158. Mortgages. Woodlief v. Wester, 162. 
Sec. 190. Venue. Eames v. Amstrong,  394. 
Sec. 190. Venue. Brown v. Cogdell, 32. 
Sec. 210. Costs. Christian v. R. R., 321. 
Sec. 213. Pleadings. Reynolcls v. R. R., 345. 
Sec. 217. Agency. Copland z;. Telegraph Co., 11. 
Sec. 233. Amendments. Lassiter v. R. R., 89. 
Sec. 239. Parties. Fisher v. Insurance Co., 217. 
Sec. 241. Parties. Fisher v. Insurance Co., 217. 
Sec. 242. Parties. Fisher v. Insurance Co., 217. 
Sec. 258. .Pleadings. Godwin v. Telephone Co., 258. 
Sec. 260. Pleadings. Davis v. R. R., 115. 
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CODE-Contznued. 
Sec. 267. Pleadings. Reynolds v .  R .  R., 345. 
Sec. 273. Amendments. Lassiter v. R ,  R., 83. 
Sec. 274. Judgments. Insurance 00. u. Scott ,  157. 
Sec. 276. Pleadings. Reynolds v .  R .  R., 345. 
Sec. 302. Attachment.  Mahoney v .  Tyler,  40. 
Sec. 324. Claim and delivery. Oil Co. v. Grocery Go., 354. 
Sec. 341. Attachment. Mahoney v .  Tyler,  40. 
Sec. 356. Attachment.   mah honey v .  Tyler,  40. 
Sec. 360. Attachment.  Mahoney v. Tyler,  40. 
Sec. 372. Attachment.  Mahoney v. Tyler,  40. 
Sec. 373. Attachment.  1Mahofiey Q. Tyler,  40. 
Sec. 413. Jury .  Avery  v .  Stewart ,  426. 
Sec. 413. Instruction. S .  v. M;rgm, 628. 
Sec. 431. Claim and delivery. Oil 00. v .  Grocery Co., 354. 
Sec. 526. Costs. Patterson v .  Ramsey, 561. 
Sec. 527. Costs. Harrington v .  Rawls,  66. 
Sec. 527. Costs. Patterson u. Rarnsey, 561. 
Sec. 548. Costs. Christiafi v .  R .  R., 321. 
Sec. 549. Appeal. Houston v .  Lumber Co., 328. 
Sec. 553. Costs. Christian v .  R .  R., 321. 
Sec. 565. Highways. Blair v .  Coakley, 405. 
Sec. 567. Controversy without  action. Ghem. Co. u. Edwards, 74 
Sec. 574. Compromise and settlement. Rarnsey u. Browder, 251. 
Sec. 883. Highways. Blair v .  Coakley, 405. 
Sec. 590. Witnesses. Yotu u. Earnilton, 243, 13, 34, 357. 
Sec. 652. Costs. Patterson v .  Ramsey,  561. 
Sec. 875. Highways. Blair v. Coakley, 405. 
See. 898. Justices o f  the  Peace. 8. v. Noore, 581. 
Sec. 985. Arson. 8. v .  Morgan, 628. 
Sec. 1028. Forcible en try  and detainer. S .  v .  Leary,  578. 
Sec. 1133. Justices o f  the  Peace. S .  v .  Moore, 581. 
Sec. 1144. Justices o f  the Peace. S .  v. Moore, 581. 
Sec. 1145. Justices o f  the  Peace. S .  v .  Moore, 581. 
Sec. 1149. Justices o f  the  Peace. S. v .  V o o r e ,  581. 
, Sec. 1183. Indictments. 8. v. Roberson, 587. 

Sec. 1205. Bail. S .  v. ~ V o r g a n ,  593. 
Sec. 1245. Deeds. Laton v .  Crowell, 377. 
Sec. 1246. Deeds. Leroy v .  Jacobosky, 444. 
Sec. 1251. Navigable waters. 8. v .  Twiford,  603. 
Sec. 1256. Specific performance. Tillery v .  Land,  537. 
Sec. 1276. Mortgages. Eason a. Dortch, 291. 
Sec. 1291. Divprce. Barker v. Barker, 316. 
Sec. 1325. Deeds. Marsh v .  Guthrie, 333. 
Sec. 1325. Wil l s .  Wool  v .  Fleetzuood, 460: 
Sec. 1329. Deeds. Marsh v .  Cfriflh, 333. 
Sec. 1338. Amendments. Lassitel. v .  R .  R . ,  89. 
Sec. 1402. Limitat ions o f  actions. Edzcards u. Lemmolzd, 329 
Sec. 1416. Insolvency. Chemical Co. v .  Edwards,  73. 
Sec. 1488. Limitat ions o f  actions. Edwards v. Lemmolzd, 329. 
Sec. 1498. Costs. Christian v .  R .  R.. 321. 
Sec. 1478. Descent and distribution. Davis v. R .  R ,  115. 
Sec. 1498. Death b y  wrongful  act. Davis v. R. R., 115. 
Sec. 1500. Costs. Christian v .  R .  R., 321. 
Sec. 1547. Fraudulent conveyance. Wi l l iams  v .  Hughes, 58. 
Sec. 1754-1756. Landlord and tenant .  Parker v .  Brown, 280. 
Sec. 1759. Landlord and tenant. AS'. v. Bell, 674. 
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CODE-Continued. 
Sec. 1761. Arson. B. v. Morgan, 628. 
See. 1764. Penalties. Grocery Co. v. R. R., 396. 
Sec. 1767. Penalties. Grocery Go. v. R R., 396. 
Sec. 1946. Eminent domain. Beal n. R. R., 298. 
Sec. 1967. Penalties. Grocery Co, v. R. R., 396. 
Sec. 2039. Appeal. Blair v. Coakley, 405. 
Sec. 2116. Wills. Trzpp v. Nobles, 99. 
Sec. 2103. Dower. Howell v. Parker, 373. 
Sec. 2121. Year's allowance. Parker v. Browm, 280. 
See. 2326. Railroads. Moore v. Electric Co., 554. 
See. 3723. Bonds. Jackson v. Martin, 196.. 
See. 2118. Wills. Tripp v. Nobles, 99. 
Sec. 3119. Master and servant. Bears v. Whitaker, 37. 
Sec. 3120. Master and servant. Sears v. Whitaker, 37. 
Sec. 3764. Penalties. Grocery Co. v.  R. R., 396. 

COMMERCE. 
The Laws 1901, ch. 5, relative to the service of process on foreign 

corporations, is constitutional. Fisher n. Ins. Co., 217. 

COMPROMISE AND SETTLEMENT. 
1. I n  an  action to recover money paid under protest, the submission 

of a n  issue as  to  whether on a certain date the plaintiff and 
the defendant had compromised their differences was error. 
Grubbs v. Gerguson, 60. 

2. I n  an  action to recover certain money paid under protest, a note 
alleged to have been given by plaintiff to defendants i n  settle- 
ment of his accounts, which plaintiff had paid, is competent to 
show an absence of indebtedness. Ib., 60. 

3. Where the plaintiff claimed to have compromised a matter with 
an  agent, the defendant may show tha t  the authority of the 
agent mas limited. Ib . ,  60. 

4. Where a creditor agrees to accept a lesser amount in satisfaction 
of his debt, the lesser amount to  include advertising, the amount 
of which was to be agreed upon by the creditor, the failure of 
the debtor to  pay the amount of the compron~ise, the creditor 
having refused to state the amount of advertising he would 
take, does not invalidate the compromise. Ramsey v. Browder, 
251. 

5. I n  an  action t o  recover money paid under protest, evidence of the 
arrest  of plaintiff is not material to  an issue as to whether a 
note executed by the plaintiff to the defendant prior t o  the 
arrest  was a final settlement between the parties. Grubbs v. 
Fergusola, 60. 

6. As a pa r t  of the settlement of an action defendant's assignor 
agreed tha t  if i t  or its assigns should pay to plaintiff's assignor 
the sum of $100 per annum, etc., the latter would accept such 
sum in full of all damages sustained to his premises by certain 
blasting operations. Under such agreement i t  was optional 
with the promisor to pay the amount specified or remain liable 
for damages, a t  i ts  election, and hence no action was maintain- 
able to recover the amount so specified. Andrews v. Welling- 
tom, 336. 
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CONSPIRACY. See "CRIMINAL LAW." 
1. An indictment charging tha t  certain persons notified the prose- 

cutor t ha t  he would not be considered in sympathy with organ- 
ized labor if he employed others than union men, nor if he 
retained nonunion men with whom he had already contracted 
a year in advance; and upon refusal of prosecutor to discharge 
the nonunion men and not to  agree to employ only union men, 
a notice was made in a newspaper t ha t  a t  a meeting of carpen- 
ters and joiners the att i tude of the prosecutor was declared 
unfair toward o~ganized labor and so listed, and tha t  no union 
carpenter would work any material from the shop of the prose- 
cutor after a given date, does not constitute a conspiracy. 
S. u. Valz Pelt, 633. 

2. Where a solicitor files a bill of particulars the State is  confined 
in i ts  proof to the items therein set out. Ib., 633. 

3. The bill of particulars in this case makes sufficiently definite the 
charge and means by which the alleged conspiracy was to be put 
into execution. Ib., 633. 

CONSTITUTIONAL LAW. 
1. Laws 1903, ch. 247, sec. 74, imposing a license t ax  on emigrant 

agents, does not apply t o  a person who comes into this State 
and employs laborers to  work for him in another State. Carr 
v. Commissioners, 125. 

2. The Laws 1901, ch. 5, relative to the service of process on foreign 
corporations, is  constitutional. Fisher v. Ins. Go., 217. 

3. An act providing tha t  a judge may, when a person indicted for , 
homicide is acquitted on the ground of insanity, in his discre- 
tion commit said person to the hospital for the dangerous in- 
sane to remain there unti l  discharged by the General Assembly, 
is  unconstitutional. Ilz re  Boyett, 415. 

4. A tax  on the business of procuring laborers for employment out- 
side of the State being an  exercise of the power of the State to 
levy taxes, the amount is  not reviewable by the courts. S. v. 
Roberson, 587. 

CONSTITUTION OF KORTH CAROLINA. 
Art.  I ,  sec. 13. Indictment. S. v. Thornton, 611. 
Art .  11, sec. 10. Insane persons. I n  r e  Boyett ,  415. 
Art .  IV, sec. 27. Indictment. A". v. Thornton, 611. 
Art .  IV, sec. 33. Jeopardy. 8. v Moore, 581. 
Art .  V, sec. 1. Taxation. Wingate v. Parker, 369. 
Art. V, sec. 3. Taxation. 8. v. Roberson, 587. 
Art .  VII, secs. 7, 9, 13 and 14. Taxation. Wilzgate v. Parker, 369. 
Art .  VIII ,  sec. 4. Taxation. Wingate v. Parker,  369. 

CONTIKUANCES. 
The continuance of a criminal case does not release the recog- 

nizance given for the appearance of the defendant. 8, u, Mor- 
gan, 593. 

CONTRACTS. See "BOXDS" ; "CORPORATIONS" ; "DAMAGES" ; "HUSBAND 
AND WIFE"; "INFANTS"; "PAYMERTS"; "SALES"; "SPECIFIC PER- 
FORDIANCE" ; "VENDOR AND PURCHASER.'' 

1. Where the parties to an  instrument requiring registration are 
nonresidents, except one, the instrument may be probated by 
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CONTRACTS-Continued. 
proving the handwriting of the nonresident by the resident 
party. Leroy v. Jacobosky, 444. 

2. Where a guardian contracts to  convey the land of his ward on or 
before a certain date, the signing of the contract after tha t  
date by the m r d  does not operate as  a ratification of the 
agreement of the guardian. Ib., 444. 

3. I n  an  action against a guardian who purported to make a contract 
which he had no authority to make, the measure of plaintiff's 
damages is  what plaintiff lost by reason of the false assertion 
of authority. Ib., 443. 

4. The measure of damages for failure t o  convey land under a writ- 
ten contract is the difference between the contract price and 
the market value thereof. Ib., 444. 

5 .  As a par t  of the settlement of an  action defendant's assignor 
agreed tha t  if i t  or i t s  assigns should pay to plaintiff's assignor 
the sum of $100 per annum, etc., the lat ter  would accept such 
sum in full of all damages sustained to  his premises by certain 
blasting operations. Under such agreement i t  was optional 
with the promisor to pay the amount specified or remain liable 
for damages, a t  i ts  election, and hence no action was maintain- 
able to recover the amount so specified. Andrews v. Welling- 
ton, 338. 

6. Evidence oi a par01 agreement between a purchaser of goods and 
the agent of the seller, tha t  a written order was not to be bind- 
ing unless i t  was satisfadory to  another member of the firm of 
which the purchaser was a member, was competent. P r a t t  v. 
Chaffin, 350. 

7. Where the owner of land and his wife conveyed i t  to defendant 
who had agreed t o  hold i t  for plaintiff, who had a contract for 
i t  from the owner, defendant was bound to perform, whether 
the owner's wife had joined in the contract with plaintiff or, 
not. Avery v. Btewart, 426. 

8. 14 guardian is  not personally liable on a contract t o  convey the 
lands of his ward, the grantee knowing he was acting for his 
ward. Leroy v. Jacobosby, 443. 

9. Where a cropper dies before harvesting his crop, his personal 
representatives are entitled to recover his share of the crop. 
Parker v. Brown, 280. 

10. I n  this action, for the price of a machine, a request "to hold the 
order until the plaintiff heard from the defendants further," to 
which plaintiff replied tha t  i t  would hold up the order for a 
period, does not constitute a countermand. Register Co, v. 
Hill, 272. 

11. The evidence in this case shows a special contract between the 
employer and employee, whereby the former agreed to  employ 
the lat ter  for four months. McKeithan v. Telegraph Co., 213. 

12. I n  an action for wages by a discharged employee for breach of the 
contract of employment, the employee being shown to  be in- 
competent, i t  is  immaterial whether this was the reason for his 
discharge. Ib., 213. 

13. An employer relying on an  employee's incompetency as  a justifi- 
cation for his discharge, has the burden of proving the incompe- 
tency. Ib., 213. 
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CONTRACTS-Continued. 
14. Where a debtor holds certain notes as the property of the creditor, 

to  be applied on his debt when collected, any amount collected 
on the  notes is  par t  payment of the debt, and the debtor shares 
in the funds belonging to  the administrator only in proportion 
to the balance of the debt due. Chemical Co. u. Edwards, 73. 

15. Where a landlord agrees with the widow of the tenant, to whom 
the crop has been allotted as a part  of her year's support, 
t ha t  he will harvest the same, and after deducting the expenses 
pay her her part, he thereby recognizes the allotment. Parker 
u. Broum, 280. 

16. Where the defekdant ordered from plaintiff a cash register,' 
agreeing "in consideration" of shipment to pay in monthly 
installments, title remaining in plaintiff until all the install- 
ments should be paid, plaintiff was entitled, on refusal of 
defendants to  accept the machine when tendered, t o  maintain 
an  action for the price, and was not limited to  damages for 
breach of the contract. Register Go. u. Hill, 272. 

17. Where, in a sale of machinery, the contract is t ha t  the seller shall 
replace any defective machinery, the purchaser is  not entitled 
t o  recover for a breach of the contract on account of defective 
machinery, in the absence of any request for new machinery. 
Allen v. Tompkins, 208. 

18. Where a person contracts to sell timber a t  $1.50 a thousand feet, 
to  be paid for as cut, except a stipulated amount was to be 
paid before the cutting should begin, it did not constitute an 
absolute sale of the timber, and a subsequent contract tha t  
certain burnt timber might be cut a t  a lower price so altered 
the original price as  to make the purchaser liable for the 
lesser price for the burnt timber cut under the second contract. 
Gatlin v. Berpell, 202. 

19. I n  a n  action for damages because of defective machinery, the 
purchaser is  not entitled to recover the value of the excessive 
use of raw material caused by the defects, where the contract 
provided tha t  any defective machinery would be replaced by 
new machinery. Allen n. Tompkim, 208. 

20. Under a contract for the sale of all the pine timber on plaintiff's 
land, of and above the size of twelve inches i n  diameter "when 
cut," with the term of fifteen years in which to cut and remove 
the same, the purchaser is  entitled to cut  trees tha t  at tain tha t  
size within the term. Hardison v. Lzcmbel- Co., 173. 

21. Under a contract for the sale of standing timber, giving the pur- 
chaser fifteen years within which to cut and remove the same, 
the cutting need not be continuous. Zb., 173. 

22. A contract for the s d e  of timber above the size of twelve inches 
i n  diameter requires a measurement from outside to  outside, 
bark included, in the absence of evidence of any local or general 
custom giving those words a different meaning. Ib., 173. 

23. On a n  issue as  to  failure to properly perform a contract to install 
a water system in defendant's house, the admission of evidence 
concerning a dam built by plaintiff to  collect the water was, if 
erroneous, harmless, where there was nothing to  show tha t  the 
defective condition of the dam caused the failure of the water 
supply. Plumbing Co. v. Hall, 530. 
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24. Where a company contracts to place a water system in a resi- 
dence, evidence by an expert t ha t  sickness was caused by defects 
in the construction thereof is competent on the question of the 
failure of the company to  properly perform the contract. 
Ib., 530. 

25. One who signed on 28 April a contract to  convey land on 23 April 
of the same year, is  not bound because of the impossibility of 
performance of such contract. Leroy v. Jacobosky, 444. 

26. Where a contract for the sale of sewing machines provided against 
the validity of parol agreements with agents, the burden was 
on a dealer, claiming a waiver of such provision, to  show tha t  
the agent making the same had authority to do so. Machine 
00. u. Hill, 128. 

27. Where a foreign sewing machine company had paid a license tax  
authorizing i t  t o  sell machines anywhere within the State, and 
to  employ an  unlimited number of agents for tha t  purpose, the 
fact tha t  the company sent to a firm a duplicate license author- 
izing i t  to sell machines in F. county as the company's agent, 
after an  unauthorized parol agreement had been made between 
such firm and the company's agent tha t  the firm should be the 
company's sole agent in such county, did not constitute a rati-  
fication of the agent's agreement. Machine Co, u. Hill, 128. 

CONTRIBUTORY NEGLIGENCE. See ."NECLIOENCE" ; "RAILROADS." 
1. I n  an  action to  recover damages for killing a person who was on 

the track drunk, the t r ia l  judge should instruct t ha t  the de- 
ceased was guilty of contributory negljgence. b'tezaart v. R. R., 
385. 

2. I n  an  action for personal injuries, the tr ial  Court should not in- 
struct  relative to contributory negligence, so as to  exclude the 
idea of the negligence of the defendant. Braves u. R. R., 3. 

3. Where, in an  action for injuries, the evidence was conflicting, and 
the jury might have found tha t  plaintiff was not guilty of 
contributory negligence, or t ha t  such hegligence was not the 
proximate cause of his injury, the Court should not, on the 
facts 'shown, direct an affirmative verdict as to  contributory 
negligence. Braves a.  R. R., 3. 

4. If an  employee, by the exercise of ordinary and reasonable care, 
could have seen the danger in time to have escaped, and 

.failed to do so, he is guilty of contributory negligence. Tur- 
rentine v. Wellington, 300. 

6 .  I n  an  action by a father, as administrator of his deceased infant 
child, to recover damages for i ts  death, an  answer charging 
the "plaintiff" with contributory negligence will be construed 
as  charging contributory negligence on the par t  of the father. 
Davis u. R. R., 115. 

6. I n  an  action by the administrator of a deceased infant to recover 
damages for the alleged wrongful death of the child, the 
father's contributory negligence is available as a defense to the 
extent of his interest. Quere: Whether the mother does not 
share now equally with her husband as  next of kin of a 
deceased child. Davis u. R. R., 115. 
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CORPORATIONS. See "BANKS AND BANKIKQ"; "CARRIERS"; "INSUB- 
ANCE" ; "MUNICIPAL CORPORATIONS" ; "RAILROADS" ; "TELE- 
GRAPHS." 

1. The authority to  receive money is not the exclusive test of a local 
agent upon whom service of process may be made. Copland v. 
Telegraph Co., 11. 

2. The Laws 1B01, ch. 5 ,  relative t o  the service of process on foreign 
corporations, is  constitutional. Fisher v. Insurance Co., 217. 

3. The summons in an  action against a corporation need not state 
facts shoving the defendant to be a corporation. Ib., 217. 

4. An insurance company is not entitled to raise the question of i ts  
want of corporate capacity as against a person with whom i t  
has dealt as  a corporation. Ib., 217. 

5. Laws 1901, ch. 5, relative to service of process on foreign corpora- 
tions, are cumulative to Laws 1899, ch. 54; so tha t  service on 
a foreign insurance company is valid under either statute. 
Ib., 217. 

6. Corporations not having any property in the State and having no 
agent upon whom to  serve process, i t  may be served upon the 
clerk of the Corporation Commission. Ib., 217. 

7. Where a corporation assunled the existing debts of a partnership 
a s  a pa r t  consideration for a conveyance of partnership prop- 
erty, the debts of the corporation, which became insolvent, were 
not entitled to a preference over those of the partnership. 
Londom v. Bymum, 411. 

COSTS. 
1. I n  ejectment, where the defendant denies the right to possession 

and denies t h a t  plaintiff holds title in t rus t  for him, and judg- 
ment is  rendered tha t  the defendant is entitled to  the land 
upon payment of an  amount found due the plaintiff, no part  
of the cost is taxable against the defendant. Patterson v. Ram- 
sey, 561. 

2. A personal representative may sue ilt forrna pauperis. Christian 
v. R. R., 321. 

3. Where, pending a retrial, an  action was compromised under an 
agreement tha t  the defendant should pay the costs, the defend- 
a n t  was not liable for the costs and expenses of witnesses sub- 
pcenaed by the plaintiff, but not sworn, examined or tendered to 
the defendant. Moore v. Guano Co., 248. 

4. Where certain infant appellees were not represented by a guard- 
ian or next friend, the cost of the appeal would be taxed to 
the appellants, though the cause was reversed. Cooper em 
parte, 130. 

5. Where an  appellant fails to  show that  he was prejudiced by the 
order appealed from, he may be taxed with the costs of the 
appeal, though the case be remanded. Hawington v. Rawls, 66. 

6. An appellant will be taxed with the cost of unnecessary and 
irrelevant matter in the record in the case on appeal. Yow v. 
Hamilton, 357. 

COUNTIES. See "BRIDGES"; "MUNICIPAL CORPORATZONS." 
Laws 1903, ch. 375, does not repeal L a w  (Pr ivate)  1885, ch. 127, 

see. 16, or confer any power on the county commissioners to 
change or control the streets of the town of Waynesville. 
Waynesville v. Batte~thtoait ,  226. 
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COUNTY CONMISSIOXERS. 
1. Under Laws 1901, ch. 21, sec. 1, an  appeal from the action of the 

county commissioners in altering a public road should be taken 
to  the next term of the Superior Court, though i t  was a crimi- 
nal  term. Blair o. Coakley, 405. 

2. An appeal from the board of county commissione~s in establish- 
oing a public road should be taken in accordance with those 

sections of The Code applicable to  appeals from a justice of 
the peace. Ib., 405. 

COVENANTS. 
An action for the breach of covenants of seizure and the right to 

convey is  not required to  be tried in the county in which the 
realty is  situated. Eames v. Armstrong, 392. 

CRIMINAL LAW. See "APPEALS"; "ARGUMENTS OF COUNSEL"; "AR- 
SON" ;  ASSAULT^ ; "ASSAULT WITH INTENT TO COMMIT RAPE"; 
"BAIL"; "BILLS OF PARTICULARS"; "BURDEX OF PROOF"; "CASE 
ON APPEAL" ; "CONSPIRACY" ; "CONSTITGTIONAL LAW" ; "COSTINU- 
AYCES"; "COSTS"; "DECLARATIO~S"; "EMIGRANT AGEHT"; "Ex- 
PERTS"; "FORCIBLE ENTRY AND DETAINER"; "FORMER ACQUIT- 
TAL" ; "FORMER CON~ICTIOX" ; "GRAND JURY" ; "HABEAS CORPUS" ; 
"HOMICIDE" ; "INDICTMENTS" ; L ' I ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ "  ; "INTENT" ; 
"JEOPARDY" ; "JUDGMENTS" ; "LAWS" ; "LICENSES" ; "LIMITA- 
TIONS OF ACTIOXS"; "MALICE"; "NAVIGABLE WATERS"; "NEW 
TRIAL" ; "POLICE POWER" ; "PROSECUTOR" ; "SCHOOLS" ; "THE 
CODE"; "VERCICT"; "WAIVER"; "WITNESSES." 

CROPS. 
1. Where a landlord agrees with the widow of the tenant, to  whom 

the crop has been allotted as  a pa r t  of her year's support, tha t  
he will harvest the same, and after deducting the expenses 
pay her her part, he thereby recognizes the allotment. Parker 
v. Brozom, 280. 

2. Where a cropper dies before harvesting his crop, his personal 
representatives are entitled to recover his share of the crop. 
Ib., 280. 

3. Where a landlord harvests crops already allotted to  the widow of 
the tenant as  a par t  of her year's allowance, he holds the same 
in t rus t  for her, and she may bring trover therefor. Ib., 280. 

4. The widow of a tenant cultivating land on shares, after the crop 
is  allotted to  her in her year's support, may maintain an action 
for conversion against the landlord. Ib., 280. 

5. A tenant indicted for removal of crops without giving the land- 
lord five days notice can not show in defense tha t  he had sus- 
tained damage by the failure of the landlord to  comply with the 
contract to the amount of the rent due. S. v. Neal, 129 N. C., 
692, overruled. S. v. Bell, 674. 

CURTESY. 
Where land of a wife is mortgaged to  secure her husband's debt, 

and is  sold on foreclosure after her death, the husband's entire 
curtesy interest should be first applied in payment of the debt; 
but if the debt secured is joint, such curtesy interest should 
be charged with only a moiety thereof. Harrington v. R. R., 65. 
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DAMAGES. See "CARRIERS"; "CONTRIBUTORY SEGLIGENCE"; "NEGLI- 
GENCE" ; "RAILROADS." 

1. I n  an  action for the killing of a dog by a street car, i t  is not com- 
petent to show the condition of the fenders on particular cars 
other than the one by which the dog was killed, i t  being shown 
tha t  the fenders were different on different cars. Moore v. 
Electric Go., 554. 

2. I n  an  action against a street railway for killing a dog, the motor- 
man is warranted in acting on the belief t h a t  the dog on the ' 
track, apparently in the possession of his faculties, will avoid 
danger. Ib., 554. 

3. An action may be brought for an  injury to  a dog. Ib., 554. 
4. A street railway company, when its cars are properly equipped, 

is  not liable in damages for the killing of a dog by one of the 
cars, unless the killing was done under such circunlstances as 
t o  justify the conclusion t h a t  i t  was either willful, wanton or 
reckless. Ib., 554. 

5. Where a carrier had no notice t ha t  a delay in the deIivery of the 
goods shipped by plaintiff t o  his order would result in any 
unusual or special damage, the measure of damages for the 
delay was the difference between the market value when the 
goods should have been delivered and when they were delivered. 
Lee v. R. R., 533. 

6. I n  this action against a railroad company for delay in the ship- 
ment of goods, the plaintiff can not recover freight paid a 
steamship company for "dead freight room" for which i t  had 
contracted, the railroad not having had notice thereof. Lee v. 
R. R., 533. 

7. On an  issue as  to failure to properly perform a contract t o  install 
a water system in defeqdant's house the admission of evidence 
concerning a dam built by plaintiff to collect the water was, if 
erroneous, harmless, where there was nothing t o  show tha t  the 
defective condition of the dam caused the failure of the va t e r  
supply. Plumbing Go. v. Hall, 530. 

8. Under the statute of Virginia the knowledge of a n  employee of 
an  overhead bridge does not defeat a recovery for his death 
caused thereby, though i t  is his duty to  exercise reasonable 
care. Hedvick u. R. R., 510. 

9. The sender of a telegram is entitled to damages for mental an- 
guish occasioned by the negligent failure of the telegraph com- 
pany to deliver the same, though the suffering would not have 
occurred had the company not informed him of the nondelivery. 
Green v. Telegraph Go., 506. 

10. I n  an  action to  recover damages for killing a person who was on 
the track drunk, the tr ial  judge should instruct  tha t  the de- 
ceased was guilty of contributory negligence. Stewart  v. R. R., 
385. 

11. The act  of the defendant in cutting a ridge or natural  watershed 
between two streams, causing the waters of one to  flow into the 
waters of the other, which formed the boundary of plaintiff's 
land, the new channel being cut into the old a t  a right angle, 
so t h a t  the water would be carried by i t s  own momentum across 
the channel and onto the plaintiff's land, renders the defendant 
liable for the resulting damage. C m f t  v .  R. R., 49. 
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DAMAGES-Continued. 
12. The successful defendant in attachment must seek relief for dam- 

ages in a separate action on the undertaking. Naholzey ?i. 

Tyler, 40. 
13. An attaching creditor is  not liable on his bond for the failure 

of the sheriff to  perform his duty relative to  the attached 
property. Ib., 40. 

14. I n  an  action to  recover damages for failure t o  correctly transmit 
a telegram, the meaning or import of the message not appearing 
by i t s  own terms or made known to  the agent of the company, 
no damage can be recovered for such failure beyond the price 
paid for the service. Willianzs v. Telegraph Co., 82. 

15. A warrant charging a school teacher with inflicting on a pupil 
immoderate punishment, but not setting out any facts showing 
serious damage, is  for simple assault only. S, v. Thornton, 611. 

16. I n  an action for failure to deliver freight within a reasonable 
time the measure of damages is the interest on the amount 
invested during the delay, there being no evidence of a differ- 
ence of price in the freight when i t  was delivered and when i t  
should have been delivered. Lee v. R. R., 533. 

17. The purchaser of land subsequent to the location thereon of a 
railroad may recover permanent damages for the easement 
taken. Beal v. R. R., 298. 

18. Where a death message was sent to plaintiff, directed "G. (P. 0. 
Idaho) ,  Fayetteville, N. C.," and asked plaintiff to "write" if 
he could not come, the telegraph company was not guilty of 
negligence, on receiving the telegram a t  Fayetteville, in plac- 
ing i t  in the post-office, addressed to  plaintiff. Cfa/ilzey v. Tele- 
graph Co., 261. 

19. I n  an  action by a widow to  recover an  interest in crops raised by 
her husband on leased land, the instruction of the tr ial  judge 
in this case is proper. Parker v. Brotm, 280. 

20. I n  an  action against a telegraph company to recover damages for 
failure to deliver a message, compensatory damages may be 
awarded, though the message does not relate to  sickness or 
death, mental anguish being shown. Green v. Telegraph 00.' 
489. 

21. An action may be brought by one partner against another partner 
for failure to  comply with the articles of agreement. 0u;en v. 
Meroney, 475. 

22. In  an action against a guardian who purported to make a con- 
t rac t  which he had no authority to make, the measure of plain- 
tiff's damages is  what plaintiff lost by reason of the false 
assertion of authority. Leroy v. Jacobosky, 443. 

23. The measure of damages for failure to  convey land under a writ- 
ten contract is the difference between the contract price and 
the market value thereof. Ib., 444. 

24. An agent, or one acting in a representative capacity, who fails to  
bind his principal, may be held liable in an  action on the case, 
or on an  assumpsit, or for damages, although not liable on the 
contract as  made. Ib., 443. 

25. I n  an action against a telegraph company for failure to  deliver a 
telegram, i t  is  error for the tr ial  judge to assume in his in- 
structions the fac t  of the relationship of the plaintiff to the 
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DAMAGES-Oontirzued. 
deceased, there being no evidence or legal admission thereof, 
though the fact was not questioned on the trial. Harrison. v. 
Telegraph Co., 381. 

26. I n  an  action for damages for maintaining a dam, an instruction 
tha t  t o  entitle the plaintiff to  nominal damages he must show 
damages to an  "appreciable" extent is erroneous, he being enti- 
tled to nominal damages if the water is ponded on his land to  
any extent. Chafim v. -Mfg. Co., 364. 

DEATH. See "CARRIERS"; "DESCENT AND DISTRIBUTION"; "EXECUTORS 
AED ADMIXISTRATORS" ; "NEGLIGENCE" ; "RAILROADS." 

1. I n  an  action against a railroad for the wrongful death of a per- 
son, evidence as  to the distance within which the train could 
be stopped is  competent. Davis v. R. R., 115. 

2. An action may be maintained by an  administrator for the death 
of an  infant by the wrongful ac t  of another. Ib., 115. 

3. I n  an  action by the administrator of a deceased infant to recover 
damages for the alleged wrongful death of the child, the father's 
contributory negligence is available as  a defense to the extent 
of his interest. Quere: Whether the mother does not share 
now equally with her husband as next of kin of a deceased 
child. Ib., 115. 

4. I n  an  action for wrongful death, photographs of deceased just 
before and after the injury, but  before death, are competent 
evidence. Ib., 115. 

DEBTS O F  DECEDENTS. See "EXECUTORS AND ADMINISTRATORS." 
1. A solicitor can not  sue for the benefit of the distributees of a 

deceased person to  recover money paid to a clerk of the Supe- 
rior Court. Brooks v. Holton, 306. 

2. Where a solicitor sued to  recover money for the distributees of 
a decedent, an  order directing tha t  said distributees be made 
parties plaintiff was proper. Ib., 306. 

DECLARATIONS. See "EVIDENCE." 
1. Where incompetent evidence is  admitted without objection, a t  a 

subsequent trial, the witness being dead, i t  is not competent 
to  prove what witness testified a t  a former t r ia l  if objected to. 
Meekins Q. R. R., 1. 

2. The acts and declarations of a life tenant are admissible against 
remaindermen for the purpose of showing t h a t  her possession 
was not adverse to certain of her tenants in common. Wood- 
lief Q. Woodlief, 133. 

3. The authority of a n  agent to bind his principal can not be shown 
by the acts or declarations of the agent. Daniel v. R. R., 517. 

DEEDS. See "ADVERSE POSSESSION" ; "CONTRACTS"; "MORTGAGES" ; 
"SPECIFIC F'ERFORMAXCE" ; "TRUSTS"; "VENDOR AND PURCHASER"; 
"WILLS." 

1. A deed t o  a person and to "her heirs and assigns during her 
natural  life and a t  her death t o  belqng to  her bodily heirs, to 
have and to  hold in fee simple forever," conveys a fee-simple 
title to the grantee named. Xarsh  v. Grin%. 333. 

2. Partners who conveyed property to  a corporation of ~vhich they 
were directors and withheld the deed from record for two years, 
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DEEDS-Continued. 
are  not entitled to avail themselves of a stipulation in the deed 
for the payment of certain partnership debts as  against their 
individual creditors who record judgments before the said 
registration. London v. B y w m ,  411. 

3. The mere handing of an unprobated and unregistered deed to  the 
- grantee by the grantor is  not necessarily a delivery, and the 

question should be submitted to  the jury. Johnson u. Camerom, 
243. 

4. A deed executed prior to the registration act  of 1885, ch. 147, 
but not registered until after the registration of a mortgage 
from the same grantor, is  competent evidence to show title in 
the grantee, he being in possession before the passage of the 
said act. Laton v. Crowell, 377. 

5. The devising of land by a grantor in a deed is competent evidence 
on the quastion of the delivery of the deed, where the grantor 
a t  his death was in possession of the lands and the deed. 
Johlzson v. Camerom, 243. 

6. Where partition deeds are executed to  husband and wife for land 
in which the wife was tenant in common with the grantors, the 
deeds carry no title, but operate simply as  a severance of the 
unity of possession. Harrilzgton v. Rawls, 65. 

7. I n  a n  action to set aside a deed, evidence tha t  the grantor re- 
tained $11,625 to  pay debts to the amount of $11,500 is not 
sufficient to  show tha t  the grantor retained property sufficient 
to  pay his debts. Williams v. Hughes, 58. 

DISMISSAL. See "KONSUIT." 
1. The failure of a summons to  show legal capacity of one of the 

parties is  not cause for dismissal of the action. Pisher Q. 

Insurance Co., 217. 
2. Where two actions for the same cause are pending, and the first 

action is dismissed for tha t  reason, the second action will not 
be dismissed on account of the pendency of the former action 
a t  the time of the commencement of the subsequent action. 

' 

Cfrubbs v. Fergusolz, 60. 
DIVORCE. See "HUSBAKD AND WIFE"; "WITKESSES." 

1. No notice of a motion for alimony is necessary where i t  is alleged 
and the Court finds i t  as a fact tha t  the husband has aban- 
doned the wife and is outside the State. Barker v. Barker, 316. 

2. The amount of alimony to a wife is  within the discretion of the 
t r ia l  judge, and is  not reviewable unless abused. Ib., 316. 

3. Upon a motion for alimony i t  is  sufficient for the Court to  find 
tha t  the facts are as alleged in the answer and the affidavits 
filed in support of the motion. Ib., 316. 

4. An appeal lies from an order granting alimony pendente lite. 
Ib., 316. 

5. ~ h e i e  alimony pendente lite is allowed the wife, and the husband 
.appeals from such order, a n  injunction should be granted to 
s tay  execution against the property of the husband pending 
the appeal. Barker u. Barker, 316. 

DOCUMENTARY EVIDENCE. See "EVIDEXCE." 
The letter of a corporation objecting to  an account rendered is 

competent to  show such objection by the corporation. Coplamd 
v. Telegraph Co., 11. 
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DOMICILE. 
That  a person leaves the State to seek work, for the purpose of 

prospecting v i t h  a view to change his residence, if desirable, 
does not sustain an attachment on the ground tha t  the defend- 
ant  was a nonresident. Mahoney v. Tyler, 40. 

DOWER. See "HUSBAND AND WIFE." 
1: Dower must be allotted in a single action brought in the county 

in which the deceased last  usually resided. Howell v. Pa~lcer,  
373. 

2. Where the purchaser has paid the purchase money and been put 
in possession, but no deed executed, his widow is entitled to 
have such property value in allotting her dower. Ib., 373. 

3. The dower of a widow shall embrace the residence last  usually 
occupied by the deceased husband, and if the value thereof is 
as  much as one-third of the realty of which the husband died 
seized, the widpw has no interest in the balance of the estate. 
Ib., 373. 

DUE PROCESS OF LAW. See "CONSTITUTIONAL LAW." 
An act  providing tha t  a judge may, when a person indicted for 

homicide is  acquitted on the ground of insanity, in his discre- 
tion commit said person to the hospital for the dangerous in- 
sane, to remain there until discharged by the General Assembly, 
is  unconstitutional. I n  re  Boyett, 415. 

EASENENTS. ' See "EMINENT DOMAIN" ; "ESTATES" ; "RAILROADS" ; 
"TELEGRAPHS." 

1. I n  an  action for damages for the location of a railroad on the 
land of the plaintiff, the judgment should definitely fix the 
land over which the road is located and the width of the right 
of way. Beal v. R. R., 298. 

2. The purchaser of land subsequent to  the location thereon of a 
railroad may recover permanent damages for the easement 
taken. Beal v. R. R., 298. 

EJECTMENT. See "ADVERSE POSSESSION" ; "HIGHWAYS" ; "TBNANCY 
IN COMMON"; "TRESPASS"; "VENDOR ASD PURCHASER." 

1. The evidence in this case, an  action of ejectment, is sufficient to 
sustain a finding tha t  the defendant held certain land in con- 
troversy adversely to the plaintiff. Dean v. Gupton, 141. 

2. I n  ejectment, where the defendant denies the right to possession 
and denies tha t  plaintiff holds title in t rus t  for him, and judg- 
ment is rendered tha t  the defendant is entitled to  the land 
upon payment of an  amount found due the plaintiff, no part  
of the cost is  taxable against the defendant. Patterson v. Ram- 
sey, 561. 

ELECTION OF REMEDIES. 
1. Where a husband wills land belonging t o  his wife to her for life, 

together with certain personal property, and she qualifies as 
administratrix with the v i l l  annexed, she is  estopped from 
afterwards claiming title to  the lands devised other than under 
the will. Tripp v. Nobles, 99. 

2. Where land is charged with debts, the owner has no power by an 
election to take under a will other property and surrender the 
property charged, so as  to permit i t  to  pass to  others dis- 
charged of such debts. Ib., 99. 
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EMIGRANT AGENT, 
1. Where a s ta tu te  makes i t  a criminal offense to "engage in the 

business of procuring laborers," etc., it is  sufficient to  charge 
in the indictment tha t  a person "engaged in procuring labor- 
ers," etc. S. v. Roberson, 591. 

2. Where a statute makes i t  a crime to "engage in the business of 
procuring laborers,'' etc., i t  is sufficient to charge in the indict- 
ment t ha t  a person "engaged in procuring laborers," etc. 
S. v. Roberson, 687. 

EMINENT DOMAIN. See "CORPORATIONS" ; "EASEMENTS" . " - 
NAYS"; "NA~IGABLE WATERS";   RAIL ROADS^'; " T E L E C B * P I ~ ~  

1. The purchaser of land subsequent to the location thereon of a 
railroad may recover permanent damages for the easement 
taken. Beal v. R. R., 298. 

2. I n  an  action for damages for the location of a railroad on the 
land of the plaintiff the judgment should definitely fix the land 
over which the road is  located and the width of the right of 
way. Zb., 298. 

ESTATE. See "ADVERSE POSSESSION"; "EJECT>CEXT"; "MORTGAGES"; 
"TRUSTS" ; "WILLS." 

1. A deed to a person and to "her heirs and assigns during her natu- 
ra l  life and a t  her death to belong to her bodily heirs, to have 
and to hold in fee simple forever," conveys a fee-simple title 
to th,e grantee named. Marsh, v. Grim%, 333. 

2. Where realty is devised to a person during his natural  life, and 
after his death to his heirs in fee simple, with the condition 
tha t  if he should die without heirs the property should go to 
another, the first devisee takes a fee-simple estate. Yorrisett  
a. Stevens, 160. 

3. Where a testator' devises land to a person for life and a t  her 
death to be managed for five years by an  administrator, and 
a t  the expiration of the five years t o  go to the remaindermen, 
the remaindermen take a vested estate immediately on the 
death of the life tenant. Wool v. Pleetwood, 4GO. 

4. The statute of limitations does not run  against a remainderman 
until the death of the life tenant. Joyner v. Futrell, 301. 

6. The fact t h a t  a testator who owned only five-eights interest in 
certain land devised the entire t rac t  does not prevent one of 
the reinaindermen from purchasing cert&in of the outstanding 
interests as  against his tenants in common. Woodlief v. Wood- 
lief, 133. 

6. In  this action, for specific performance under a will herein set 
out, the life tenant and the two remaindermen may convey a 
fee-simple estate. Wool v. Fleetwood, 461. 

7. A will providing for a life estate in realty and tha t  i t  shall not 
be sold during the life of the life tenant is void as  against 
public policy. Zb., 460. 

EVIDENCE. See "DOCUMENTARY EVIDENCE"; "DECLARATIONS"; "HEAR- 
SAY EVIDENCE" ; "OPINION EVIDENCE." 

1. The authority of an  agent to  bind his principal can not be 
shown by the acts or declarations of the agent. Daniel v. 
R. R., 517. 
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2. Where a company contracts to place a water system in a resi- 
dence, evldcnee by a n  expert tha t  sickness was caused by 
defects in the construction thereoi is competent on the question 
of the failure of the company to  properly perform the contract. 
Plurnbtng Co. v. IIall, 530. 

3. That  a bcnciiciary of a parol t rus t  in land had agreed to pay the 
trustee more money than the lat ter  had advanced in the pur- 
chase of the property does not affect the beneficiary's equity 
topcompel performance of thc trust .  Awry  v. S t m a r t ,  4%. 

(L. I n  an action to establish a parol trust, whethcr the evidence is  
elcar and sa t i s fae to~y is for the jury. f6., 426. 

5. I n  a n  action t o  set aside a deed, cvidencc tha t  grantor re- 
tained $11,625 to  pay debts to  tlrc amount of $11,500 is not 
sufficient t o  show tha t  the grantor retained property suiacient 
to pay his debts. Williams v.  Hughes, 58. 

6. I n  an  action to  recover damages for killing a person who was on 
the t r ~ c l i  drunk, the tr ial  judgc should instruct t ha t  the de- 
ceased was guilty of contributory negligence. Steu;art w. 
R. R., 385. 

7. ~ h c '  exclusion of evidence relative to  an issue found in favor of 
the party off'ering the evicler~ce is harmless error. Ib., 385. 

8. On a motion for nonsuit, the evidence of the plaintiff must be 
taken as  t rue  and construed in  the l ight most favorable to 
Iiim. Craft a. R. I<., 49. 

9. An interested witness may testify to declarations of a deceased 
person relativc to boundary llnes. Y o u  v. Harnzllon, 357. 

10. I n  an action to  determine the  boundarics to  land, the declara- 
tions made relativc thereto ante litem mota,m by a disinter- 
estcd dcceascd person are  ad~ui:sible, though the surveyor 
thereof is  a witness. Ib., 357. 

11. A tenant indicted for removal of crops without giving the land- 
lord five days notice can not show in defense tha t  he ha.d sus- 
tained d:unagc by the failure of the landlord to comply with 
the contract to the amount of the  rents due. h'. v. Neal, 129 
N. C., 692, overruled. 8. v. llell, 647. 

12. Where the husband of a n  administri~trix, not being a party to 
the action, and having no interest in the cvcnt thereof, testified 
i t  did not render admissible testimony of the dcfendant as  to 
transactions Getwcen the deceased and the defendant. Hall  v. 
Hollornmn, 34. 

13. The fact t ha t  a man wills his estate to his wife, excluding his 
children, his father and other relatives, does not tend to  show 
mental incapacity or. undue influence. I% r e  Petersow, 14. 

14. On a n  issue of devisavit vet uou i t  is  competent to  ask a medical 
expert whether upon a given state of facts the testator was 
eompctent to make the will. Ib., 14. 

15. Where'the evidence is  not sufficient t o  establish a nuisance, an 
injunction will not be granted to  restrain the act  until i t  is 
established to be a nuisance by a verdict of a jury. Redd v. 
Cotton Mills, 342. 

16. I n  this action, to  enforce a p r o 1  trust ,  there is  sufficient evidence 
of said t rus t  to  be submitted to  the jury. Awry  v. Gtowart, 
426. 
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EVIDENCE-Comthued. 
17. Evidence of a par01 agreement between a purchaser of goods and 

the agent of the seller, t ha t  a written orddr was not to be 
binding unless it was satisfactory to  another member of the 
firm of which the purchaser was a member, was competent. 
Pratt v.  Chafln, 350. I 

18. I n  an  issue of devisavit vel mom i t  is not competent to  show by 
the caveators a conversation had with the testator, though i t  
was in the presence of a person interested in the action a t  the 
time of the trial, but not a t  the time of the conversation. 
Im re Peterson, 13. 

19. I n  an action for the killing of a dog by a street car i t  is  not com- 
petent t o  show the condition of the fenders on particular cars 
other than the one by which the dog was killed, i t  being shown 
that  the fenders were different on different cars. Moore v. 
Electria Co., 554. 

20. The boundary lines in a junior grant  are  no evidence of the  true 
line i n  a senior grant.  Hill v .  Daltolz, 339. 

21. On a n  issue of devisavit eel now i t  is competent to  show what 
was said by the devisee or legatee when notified of the execu- 
tion of the will. Im re Peterson, 13. 

22. I n  this prosecution for homicide the evidence is sufficient to  be 
submitted to  the jury on the question of the guilt of the de- 
fendant of murder in the first degree. b'. v .  Adams, 617. 

23. In  a prosecution for homicide i t  is  error to instruct the jury tha t  
the fact t ha t  money was stolen from the house of the deceased 
tends to prove the guilt of the prisoner, i t  not being shown 
that  the prisoner knew where the money was, nor t ha t  he had 
any of the stolen money. Zb., 617. 

24. Where the prosecutor testified tha t  the defendant offered to  re- 
t u rn  the money alleged to have been stolen, evidence tha t  the 
defendant was timid was admissible to rebut the presumption 
of guil t  arising from the proposition. 8. v. Lewis, 626. 

25. I n  a prosecution for an  assault with intent to commit rape, evi- 
dence t h a t  a witness near by called to the prosecutrix a t  the 
time of the alleged assault is  competent a s  showing t h a t  the 
prosecutrix knew the witness was near. 8. v .  Huff, 679. 

26. I n  this prosecution for an  assault with intent to commit rape, 
the evidence is  not sufficient to  be submitted to the jury. S. v. 
Smith,  684. 

27. I n  a prosecution for an  assault with the intent to commit rape, 
two witnesses having testified to certain facts, i t  is  competent 
to show what they said to each other relative to  the alleged 
assault a t  the time of the commission thereof. S. v.  Huff, 679. 

28. I n  the prosecution of a school teacher for whipping a pupil, proof 
of defendant's good character must be confined to  his general 
character. 8,  v. Thorntom, 610. 

29. That the former riparian owner charged people one-fourth of the 
catch for fishing in a creek, and tha t  some in their ignorance 
submitted t o  the exaction, is not proof of the nonnavigability 
of the creek. LS. v.  Twiford, 603. 

30. I n  the prosecution of a school teacher for whipping a pupil, evi- 
dence of the good effect of the chastisement is  not admissible. 
8. v. Thorfiton, 610. 
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31. I n  an  action to recover dainagcs for harboring, plaintiff's wife, 
after notice not t o  do so, the burden of showing the justifica- 
tion of the wife in  leaving her husband is not on the defendant. 
Powell v. Benthall, 145. 

32. The dcvising of land by grantor in a deed is competent evidence 
on the question of the delivery of thc deed, whcre the grantor 
a t  his death was in possession of the lands and the deed. 
Johnson v. Cameron, 243. 

33. I n  an  action for wrongful death photographs of the deceased just 
before and after the injury, but before death, are competent 
evidence. Davis v. It. R., 115. 

34. A witness interested in the result of an  action may testify as to a 
transaction between the deceased, under whom she clainls her 
interest, and the adverse party. Johnson v. Cameron, 243. 

35. I n  an  action against a railroad for the wrongful death of a per- 
son, evidence as to the distance within which the train could 
be stopped is competent. Davis v. 12. &., 115. 

36. The evidence in this case shows a special contract between the 
cmployer and employee, whereby the former agreed to ernploy 
the latter for four months. McKeithan v. Telegraph Co,, 213. 

37. I n  an  action to recover damages for harboring plaintiff's wife, 
after notice not to do so, the relation of thc defendants to 
plaintiff's wifc is  relevant and material on the question of 
motivc. 1'0uAl v. Benthall, 145. 

38. In this action by the hlrsband to recover. damages for harboring 
his wife, after notice not t o  do so, the evidence is not snfficicnt 
to sustain a verdict against the defendants. Ib., 145. 

39. The ovidence in this case, an  action of ejectment, is  sufficient to 
sustain a finding that  the defendant held certain land in con- 
troversy adversely t o  the plaintiff. Dean v. Gupton, 1 4 1 .  

40. The acts and declarations of a life tenant are admissible against 
remaindermen for the purpose of showing that  her possession 
was not adverse to certain of her tenants in cornmon. Woodlief 
v. Woodlief, 133. 

41. I n  an  action against a railroad company for the death of an  ern- 
ployee, a par t  of the answer, admitting the killing of the in- 
testate, is  competent, without the introduction of the remainder 
of the paragraph which denies the negligence of the defendant. 
Hedrick v. R. R., 510. 

42. On an issue as to failure to properly perform a contract to install 
a water system in defendant's house, the admission of evidence 
concerning a dam built by plaintiff to collect the watcr was, if 
erroneous, harmless, where there was nothing to show that  thc 
defective condition of thc darn causcd the failure of the water 
supply. Plumbing Co. v. Hall, 530. 

43. I n  an  action to enforce a parol trust, an  evasive reply by the de- 
fendant, upon being requested to execute the t rus t  and his 
failure to deny the agreement, is evidence of the trust. Avery 
u. Btewart, 426. 

44. I n  an action to  enforce a parol trust ,  thc defendant having filed 
one answer denying the t rus t  on information and belief and 
later filed another answer, the first answer may be introduced 
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EVIDENCE-Cowtinucd. 
as  evidence in the nature of confession and avoidance, without 
introducing the second answer. Ib., 426. 

45. I n  a n  action against a railroad company for the wrongful death 
of plaintiff's decedent on i ts  track, for the purpose of showing 
an  admission of the killing by defendant, a portion of the para- 
graph of defendant's answer containing such admission is  ad- 
missible without the remaining portion. Stewart v. E. R., 385. 

46. The failure of an  engineer to  sound his whistle a t  crossings other 
than one a t  which the deceased was killed i s  not competent. 
Ib., 385. 

47. I n  the prosecution of a school teacher for whipping a pupil, evi- 
dence as  to  the govei-ilment of the school before defendant was 
installed, and the request of a committce tha t  he should prc- 
serve order, is not competent. f3. v .  Thornton, 610. 

48. Where the plaintiff claimed to  have compromised a matter with 
an  agent, the  defendant' may show that  the authority of the 
agent was limited. Grubbs v. Perguson, 60. 

49. I n  this action to  recover damages for the diversion of watcr, the 
evidence is sufficient to be submitted to  the jury. Cralt o. 
R. n., 49. 

EXCEPTTONS AND OBJECTIONS. See "APPEAL"; "CASIC ON AP- 
PEAL'' 

1. Where the defendant did not except to  the charge, or request the 
Court to  set out  the same or any pa r t  therenf in the case, i t  
would' be conclusively presumed on appeal t ha t  thc charge was 
free from error. Graves v. R. R., 3. 

2. Wherc incompetcnt evidence is  admitted without objcction, a t  a 
subsequent trial, the witness being dead, i t  is not competent 
to prove what witness testified a t  former tr ial  if objected to. 
Mcckins v. R. R., I .  

3. That  the evidence on which a default judgment was based was 
not sworn to  was a mere error, waived by not being excepted to. 
Insusance Co. v.  Scott. 157. 

4. Though exceptions to  instructions in a ca.pita1 ease n.re taken by 
the prisoner for the first timc in the Supreme Court, the court 
will considcr them. A. .u. Achms, 617. 

EXECUTION. 
Where alimony perldente lite is allowed the wife, and the husband 

a.ppeals from such order, an  injunction should be granted to  
stay exccution against the propcrty of the husband pending 
the appeal. l3arlcer a. Barker, 318. 

EXECUTORS AND ADMINISTRATORS. See "Dles~s  or DECEDENTS"; 
"MARSHALING ASSETS"; "WILLS." 

1. An action against a n  executor or administrator is barred in ten 
ycars aftcr the two years allowed for the settlement of estates 
have expired. Edwards v .  Lenmond, 329. 

2. A personal representative may sue in forma pauperis. Christian 
v. 12. R., 321. 

3. The refusal of the tr ial  judge to require a prosecution bond is 
not appealable. Ib., 321. 
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4. I n  a n  action by heir? against an  administrator for an  account 

and settlement, an  answer by him t h a t  a final settlcrneiit had 
been filed is  not a plea i n  bar, and a reference may be made. 
Jolzss v. Sugg, 143. 

5. The refusal of a motion to  refrr a proceeding to  compel a pri- 
sondl representative to  file a findl account and scttlemcrit is 
appealable. l b . ,  143. 

6. A confirnlation of a sale of the estate of a decedent is a condition 
precedent to  the exercise by an  executor of the right to convey 
title. Joyner o. Pzrtrell, 301. 

7. The cxecutor of a trustee in a dced of t rus t  has no power to 
scll the property conveyed therein, in the absence of a request 
so to  do by one of the crst?tis que t ~ u s t .  &ason ?I. Uortch, 291. 

8. An allotment of a year's support from growing crops a t  a speci- 
fied value is sufficiently definite to admit the record thereof in 
evidence by. the widow in an  &ion for the conversion thereof. 
Parker ?I. Broum, 280. 

9. Wheie a husband wills land belonging to  his wife to  her for life, 
together with certain personal property, dnd she qualifies as 
adminis t ra t~ix  with the will annexed, she js e.;topped from 
afterwards claiming title to  the lands devised other than 
under the will. Trapp v. NohT~s, 99. 

10. I n  an  action by the administrator of a deceased infant to recover 
danixges for the alleged wrongfnl death of the child, the 
father's contributory negligence iq available as  a defense to 
the extent of his interest. Quere: Whether the mother does not 
share now equally with her husband as  neat of kin of a de- 
eeascd child. Davis w. R. R., 115. 

11. Where a cropper dies Jxfore harvesting his crop, his personal 
representatives are  entitled to  recover his share of the crop. 
Parker  v. Brown, 280. 

12. I n  an action by a father, as  administrator of his deceased infant 
child, to  recover damages for i ts  death, an  answcr charging 
the "plaintiff" with contributory negligence will be construed 
as charging contributory negligence on the pa r t  of the father. 
Davis v. R. R., 115. 

13. Where a landlord harvests crops already allotted to  the widow of 
the tenant as a pa r t  of her year's allowance, he holds the same 
in  t ru s t  for her, and she may bririg trover therefor. ParTcer v. 
Brown, 280. 

14. An action may be maintained by an  administrator for the death 
of an infant by the wrongful ac t  of another. Davis v. R. R., 
115. 

15. Where there is  no evidence t h a t  a daughter expected t o  be paid 
or the fathcr expectcd to  pay for services rendercd him during 
his last  illness, i t  will he presumed t h a t  the services were 
gratuitous, and in such case the plaintiff should be nonsuited. 
Atullinqs a. Ellis, 69. 

16. Where a debtor holds certain notes as  the propcrty of the credi- 
tor, to  be applied on his debt when collected, any amount col- 
lected on the notes is  par t  payment of thc debt and thc  debtor 
shares in the funds belonging to  the adminis t~ator  only in 
proportion t o  the balance of the debt due. Chewical PO. o. 
Edu;ards, 73. 
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EXEMPTIONS. See "ATTACHMENTS" ; "EXECUTIO\ .' 
I n  a n  attachment the defendant is  entitled to claim his csemptions 

out  of the attached property a t  any time before'it is  appropri- 
ated to the payment of the debt. Chew~ical Co. v. Nlom, 122. 

EXONERATION. 
Where parties cxecute a u~ortgage on two tracts of land, one of 

which they afterwards sell to a corporation for a consideration 
tha t  the corporation will pay the partnership debt, creditors 
of the corporation can not compel the creditors o f  the partner- 
ship to  sell the t rac t  not conveyed to the corporation before 
receiving thcir pro m t a  par t  of the a s ~ r t s  of the corporation. 
London a. Bynwm, 411. 

EXPERTS. 
1. On a i l  issue of devisaoit wl non, i t  is co~npetent to ask a medical 

expert whether upon a given state of facts the testator was 
competent to malie the \\ill. I n  re  Petwson, 14. 

2. On a n  issue of devisavit ?lei non, the principle of law which 
attaches particular importance to  the. opinion of medical men 
upon questions of mental capacity does not apply t o  thc opin- 
ion of expert physicians expressed upon hypothetical questions. 
Ib., 14. 

FALSE IMPRISONMENT. 
The cashicr i n  the local ofice of a railroad is without authority to  

cause the arrest  of a person whom he s u s ~ ~ e c t s  of having 
stolcn money from the office, and the railroad company is not 
liable therefor, there being no proof of i ts  previous authority 
or subscquent ratification. Daniel v. R. E., 517. 

FEES. 
Upon a motion for aliniony i t  is sufficient for the Court to find tha t  

the facts are  as alleged in the answer and the affidavits filed 
in support of the motion. Ba,rker v. Bnrlcer, 316. 

FELLOW SERVANTS. See "CAR~IERS" ; "NEGLJGENCIC." 
The failurc to  give an' instruction on the law of fellow servants, the 

evidence excluding the def.ense of fellow servant, is  not crror. 
Turr.enlin,e v. Wellington, 308. 

FINDINGS O F  COURT. 
1. Upon a motion for alimony i t  is sufficient for the Court to find 

tha t  the facts are  as  alleged in the answer and the afidavits 
filed in support of the motion. Ba,rker n. Karkcr, 316. 

2. No notice of a motion for alimony is necessary where i t  is allegcd 
and the Court finds i t  as  a fact t h a t  the husband has aban- 
doned the wife and is  outside the State. Ib., 316. 

3. Where the rulings of a tr ial  judge affect only the conclusions of 
1a.w of a referee, and he finds no facts, the findings of fact of 
the referee remain in force. Ramsey v. Browder, 251. 

4. Where the case oh appeal prepared by counscl conflicts with a 
statement of fact fourid by the judge, the lat ter  mast control. 
Blair  v. Coakley, 405. 

FORCIBLE ENTRY AND DETAINER. See "CRIMINAL h w . "  
1. Where the possession of the prosecutor in forcible entry and de- 

tainer is  only by sufferance, the prosecution can not be sus- 
tained. 8. v. Leary, 578. 
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FORCIBLE ENTRY AKD DETAINER-Continued. 
2. Where a person, in the absence of the prosecutor, merely unlocked 

and took off the lock put on by the prosecutor and put his own 
lock on, without breaking anything or doing any violence, and 
committed no violence upon the return of the prosecutor, he 

. is not guilty of forcible entry and detainer. Ib., 578. ' 
FORECLOSURE OF MORTGAGES. See "MORTGAGES." 
FORFEITURES. 

I. An application for the reduction or remission of the penalty in 
forfeited recognizances by the direct provisions of the statute 
is addressed to the discretion of the Court, and its action is 
not reviewable. S. v. Morgan, 593. 

2. The entry of the forfeiture of a recognizance in a criminal case 
can not be contradicted or traversed by an answer or a plea to 
a scire facius issued to enforce the forfeiture. Ib., 593. 

FORMER ACQUITTAL. See "CRIMINAL LAW." 
1. The evidence in $his prosecution for larceny is not sufficient to 

sustain a plea of former acquittal. 8. v. Hulzkins, 621. 
2. A plea of former acquittal should aver that a judgment was 

entered upon the verdict in the former trial. Ib., 621. 

FORMER CONVICTIOK. See "CRIMIIYAL Law." 
1. Where a statute levies an annual license tax and makes i t  indict- 

able not to pay the same, a conviction thereunder is a bar to a 
further prosecution during the current pear. S. a. Roberson, 
591. 

2. The conviction of a person before a justice of the peace which is 
collusive and not adversary is not sufficient to  sustain a plea 
of former conviction. 8. v. Moore, 581. 

FRAUD. See ' L A a ~ ~ ~ ~ "  ; "CONTRACTS" ; "SALES" ; "VEXDOR AND PUR- 
OHASER." 

.The defendant, in a default judgment, is not entitled to  have the 
same set aside for fraud, consisting of false allegations and 
proof, which were known to i t  a t  the time the judgment was 
rendered. Insurame Qo. v. Scott, 157. 

FRAUDULENT CONVEYANCES. 
I n  an action to set aside a deed, evidence that the grantor retained 

$11,625 to pay debts to the amount of $11,500 is not sufficient 
to  show that the grantor retained property sufficient to pay his 
debts. Williams IJ. Hughes, 58. 

GRAND JURY. ' 

A bill of particulars, not being made by the grand jury, can not 
supply a defect in an indictment. A'. v.  Ban Pelt, 633. 

GRANTS. 
Lands covered by navigable waters are not subject to entry. 8. v. 

Twiford, 603. 

GUARANTY. 
Where, in a sale of machinery, the cpntract is that the seller shall 

replace any defective machinery, the purchaser is not entitled 
to recover for a breach of the contract on account of defective 
machinery, in the absence of any request for new machinery. 
Allen v. Tompkins, 208. 
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GUARDIAN AD LITEM. 
Where certain infant appellees were not represented by a guardian 

or next friend, the cost of the appeal would be taxed to the 
appellants, though the cause was reversed. Cooper em parte, 
130. 

GUARDIAN AIiD WARD. See "EXECUTORS AND ADMINISTRATORS"; 
"INFANTS" ; "TRUSTS." 

1. A guardian is not personally liable on a contract to convey the 
lands of his ward, the grantee knowing he was acting for hi8 
ward. Leroy 0. Jacobosky, 443. 

2. Where a guardian contracts to convey the land of his ward on or 
before a certain date, the signing of the contract after t ha t  
date by the ward does not operate as a ratification of the 
agreement of the guardian. rb., 443. 

3. Money from the sale of land which belonged to wards is subject 
to attachment in the hands of the clerk after the confirmation 
of the sale. Ib., 443. 

4. An agent, or one acting in a representative capacity, who fails to 
bind his principal, map be held liable in an  action on the case, 
or on an assumpsit, or for damages, although not liable on the 
contract as made. Ib., 443. 

5. One 6 h o  signed on 28 April a contract to convey land on 23 April 
of the same year is  not bound, because of the impossibility of 
performance of such contract. Ib., 443. 

HABEAS CORPUS. See "BAIL." 
A person illegally detained in a hospital for the dangerous insane 

can not be released on habeas corpus if he is insane a t  the time 
of the return of the writ. Im re Boyett, 415. 

HARMLESS ERROR. 
1. The exclusion of evidence relative to an  issue found in favor of 

the party offering' the evidence is harmless. Stewart v. R. R., 
385. 

2. On an issue as to  failure to  properly perform a contract to install 
a water system in defendant's house the admission of evidence 
concerning a dam built by plaintiff to collect the water was, 
if erroneous, harmless, where there was nothing to  show that  
the defective condition of the dam caused the failure of the 
water supply. Plumbing Go. v. Hall, 530. 

HEARSAY EVIDENCE. See "EVIDENCE." 
Where incompetent evidence is admitted without objection, a t  a 

subsequent trial, the witness being dead, i t  is  not competent to 
prove what witness testified a t  former trial  if objected to. 
Meekins v. R. R., 1. 

HIGHWAYS. 
1. An appeal from the board of county comn~issioners in establish- 

ing a public road should be taken in accordance with those 
sections of The Code applicable to appeals from n justice of the 
peace. Blair v. Coakley, 405. 

2. Under Laws 1901, ch. 21, see. 1, an  appeal from the action of the 
county commissipners in altering a public road should be taken 
to the next term of the Superior Court, though i t  was a crimi- 
nal term. Ib., 405. 
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I-IOMICIUE. See "CEIMINAL LAW!' 
1. Though exceptions to instructions in a capital case are taken by 

the prisoner for the first time in the Supreme Court, the court 
will consider them. X. v. Adurn, 617. 

2. I n  a prosecution for homicide i t  is error to instruct the jury that 
the fact that money was stolen from the house of the deceased 
tends to prove the guilt of the prisoner, i t  not being shown 
that the prisoner knew where the money was, nor that he had 
any of the stolen money. Ih., 617. 

3. In  this prosecution for honiicidc the evidence is sufficient to bc 
submitted to thc jury on the question of the guilt of the de- 
fendant of murder in the first dcgree. Ib., 617. 

4. It is not necessary to show malice in order to convict a person 
of murder. Ib., 617. 

HOSPITALS. 
1. A person illegally detained in a hospital for the dangerous in- 

sane can not be released on habeas corpus if he is insane a t  the 
time of the return of the writ. I n  re Boyett, 415. 

2. An act providing that  a judge may, when a person indicted for 
homicide is acquitted on the ground of insanity, in his discre- 
tion commit said person to tlie hospital for the dangerous 
insane to remain there until discharged by the General Assem- 
bly, is unconstitutional. Ih., 415. 

HUSBAND AND WIFE. See "D~VORCE" ; "DOMICILIL" ; "WITNESSES." 
1. Specific performance of the rcalty of a married woman will not , be decreed when the contract is executed in compliance with 

the statute. Tillery v. Land, 537. 
2. I n  an action to recover damages for harboring plaintiff's wife, 

after notice not to do so, the relation of the defendants to 
plaintiff's wife is relevant and material on tlie question of 
motive. Powell v. Benthall, 145. 

3. I n  an action to recover damages for harboring plaintiff's wife, 
after notice not to do so, the burden of showing the justifica- 
tion of the wife in leaving her husband is not on the defendant. 
Powell v. Benthall, 145. 

4. I n  this action by the husband to recover damages for harboring 
his wife, after notice not to  do so, the evidence is not suff~cicnt 
to  sustain a verdict against the defendants. Ib., 145. 

5. Where a privy exarnination is propclly eeltitied i t  will not be 
held invalid because procured by fraud, dure,s or undue influ- 
cncc, unless the grantee had notice thereof or participated 
therein. Marsh n. Drimn, 333. 

6. Where land of a wife is mortgaged to secure her husband's debt, 
and is sold on foreclosure after her death, the husband's entire , 
curtesy interest should be first applied in pagment of the debt; 
but if the debt secured is joint, such curtesy intcrest should 
be charged with only a moiety thereof. Barrington v. Razols, 65. 

7. Where the land of a wife is mortgaged and the mortgage is fore- 
closed after her death, the surplus gocs to  her heirs charged 
with the curtesy of the husband. Ib., 65. 

8. The provision in a mol tgagc to pap the surplus to the two mort- 
gagors means to  pay i t  to them as their several interests in 
the property may appeal. Ih.,  65. 
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HUSBAND AND WIFE-Continued. 
9. Where the owner of land and his wife conveyed i t  to defendant, 

who had agreed to  hold i t  for plaintiff, who had a contract 
for i t  from the owner, defendant was bound to perform, whether 
the owner's wife had joined in the contract with plaintiff or 
not. Avery v. Stewart, 426. 8 

10. Where the husband of an administratrix, not being a party to the 
action and having no interest in the event thereof, testified, 
i t  did not render admissible testimony of the defendant as to 
transactions between the deceased and the defendant. Hall v. 
Holloman, 34. 

INDICTMENTS. Xre "CRIMINAL LAW." 
1. A bill of particulars, not being made by the grand jury, ran not 

supply a defect in an indictment. 8. v .  V a n  Pelt, 633. 
2. Where a statute makes it a crinlinal oirense t o  "engage in the 

business of procuring laborers," etc., i t  is sufficient to charge 
in the indictment that a person "engagcd in procuring labor- 
ers," etc. S. v. Robersor~, 591. 

3. Where a statute makes i t  a crime to "engage in the business of 
procuring laborers," etc., i t  is sufficient to charge in the in- 
dictment that  a person "engaged in procuring laborers," etc. 
N. v. Roberson, 587. 

4. The bill of particulars in this case makes sufficiently definite the 
charge and means by which the alleged conspiracy was to be 
put  into execution. R. v .  Van. Pclt, 633. 

5. A defendant in a prosecution for a simple assault may be tried in 
the Superior Court on the warrant of the justice of the peace 
without an indictment by a grand jury. R. v. Thornton, 610. 

6. An indictment charging that certain persons notified the prosecu- 
tor that he would not be considered in sympathy with organized 
labor if he employed others than union men, nor if he retained 
nonunion men with whom he had already contracted a year in 
advance; and upon refusal of prosecutor to discharge the non- 
union men and not to agree to employ only union men, a 
notice wa.s made in a newspaper that a t  a meeting of carpenters 
and joiners the attitude of the prosecutor was declared unfair 
toward organized labor and so listed, and that no union car- 
penter would work any material from the shop of the prose- 
cutor after a given date, does not constitute a conspiracy. 
X. v. T7am Pelt, 633. 

INFANTS. See "AGENCY"; " G U A ~ I A N  AND WARD"; "HABEAS CORPUS.'' 
1. Specific performance will not be decreed as to the lands of in- 

fants unless the contract is ratified after they become of age. 
Tillery v. Land, 537. 

2. Where certain infant appellees were not represented by a guard- 
ian or next friend, the cost of the appeal would be taxed to 
the appellants, though thc cause was reversed. Ccpper e s  
parte, 130. 

3. An action may be maintained by an adntiniqtrator for the death 
of an infant by the wrofigful act of another. Davis v. R. R., 
115. 

INJUNCTION. 
1. The blowing of cotton factory whistles is not a nuisance per se. 

Redd v. Cotton. Mills, 342. 
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2. Where the evidence is not sufficient to establish a nuisance, an 
injunction will not be granted to restrain the act until i t  is 
established to be a nuisance by a verdict of a jury. Ib., 342. 

3. Where alimony penctente lite is allowed the wife, and the hus- ' band appeals from such order, an injunction should be granted 
to stay execution against the property of the husband pending 
the appeal. Barker v. Barleer, 316. 

INSANE PERSONS. 
1. An act providing that a judge may, wl~en a person indicted for 

homicide is acquitted om the ground of insanity, in his discre- 
tion commit said person to the hospital for the dangerous 
insane to remain there until discharged by the General Asscni- 
bly, is unconstitutional. I n  re Hoyett, 415. 

2. A person illegally detained in a hospital for the darrgerous insane 
cannot be released on habeas corpus if he is insane a t  the time 
of the return of the writ. II% re B o y ~ t l ,  41%. 

INSOLVENCY. 
Where a debtor holds certain notes as the property of the creditor, 

to be applied on his debt when collected, any amount collected 
on the notes is part payment of the debt and the debtor shares 
in the funds belonging to the administrator only in propor- 
tion to the balance of the debt due. Chernical Co. v. Ed- 
wards, 73. 

INSTRUCTIONS. See "EXCEPTIONS AND OBJECTIONS." 
1. The failure to give an instruction on the law of fellow-servants, 

the evidence excluding thc defense of fellow-servant, is not 
error. Twwrentine v. Wellinyton, 308. 

2. It is proper to refuse an instruction where there is no evidence 
on which to base it. &Yewart v. I?. IZ., 386. 

3. The failure of a trial judge to instruct upon any given phase of 
the evidence is not error unless he was specially requested to 
do so. Yow v. Hamrlton. 357. 

4. I n  an action for personal injuries, the trial court should not 
instruct relative to contributory negligence, so as to exclude 
the idea of the negligence of the defendant. Graves v. 
R. It., 3. 

5. Where the defendant did not except to the charge, or request the 
Court to set out the same or any part thereof in the case, i t  
would be conclusively presumed on appeal that the charge was 
frec from error. Braves v. R. l Z . ,  3. 

6. The failure of a trial judge to instruct upon any given phase of 
thc evidence is not error unless he was specially requested to 
do so. 1'010 v. Harnil2on, 357. 

7. A.n error in giving an erroneous instruction is not cured by sub- 
sequently correctly stating the law. AS. v.  Morgan, 628. 

8. I n  an action against a telegraph company for failure to deliver 
a telegram, i t  is crror for the trial judge to aswme in his in- 
structions the fact of the relationship of the plaintiff to the 
deceased, thcre being no evidence or legal izdmihsion thereof, 
though the f,wt was not questioned on the trial. IIarrison v. 
Telegraph Go., 381. 
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INSTRUCTIONS-G'onlinued. 
9. The refusal t o  give special instructions on the question of con- 

tributory negligence will not he reviewed where, on the  cvi- 
dence of the plaintiff himself, the court properly held as  a mat- 
ter  of law tha t  decwlent was, guilty of such negligence. Stew- 
a r t  v. R. R., 385. 

INSURANCE. 
1. The question whether the title to goods had passcd, within the 

meaning of a clausc in an insurance policy stipulating a for- 
feiture in case of change of title, is  for the jury. I<ichardson 
u. insurance Go., 314. 

2. Corporations not having any property in thc State and having 
no agent upon whom to  servc process, i t  may be scrved upon 
the  clerk of the Corporation Commission. Fmhfr u. Insurance 
Go., 217. 

3. Where a sale of goods i? made, and nothing more is  to  be done, 
and the price is  agreed upon, but nothing said about payment 
or delivery, future risks of fire arc upon the pnrclrascr, al- 
though he cannot take the goods away before he pays the price. 
Richardson v. Insurancr Co., 314. 

4. An insurance company is not entitled to  raise the question of i ts  
want of corporate capacity as  against a person with whom i t  
has dealt as  a corporation. Fisher v. Insumlzce Co., 217. 

5. Laws 1901, ch. 5, relative to  serviec of process on foreiqn cor- 
porations, is cumulative to Laws 1899, clr. 54; so t ha l  sc~vicc  
on a foreign insurance company is valid under eitbrr  statute. 
Fisher v. Inszwancc Go., 21 7. 

6. The power of attorney executed t o  the  Sta te  Insurance Commis- 
sioner appointing him attorney upon whom process can be 
served, thc same to  be "in force irrevocable so long as  any 
liability of the company remains outstanding" in  the  State, 
i s  irrevocable so long as  such liability remains. Insuramce Go. 
u. Xcott, 157. 

INTENT. See "CRIMINAL LAW." 
I n  a prosecution for burning a barn the State must prove a crimi- 

nal  intent. 8. v. Morgan, 628. 

ISSUES. 
where  the issues submitted are  sufficient, the refusal to  submit 

those tendered by defendant i s  not error. Grocery Co. v. R. 
R., 396. 

INTEREST. 
Where a note is  payable onc-tenth annually and the interest semi- 

,mnually, a provision in the mortgage securing thc same, t h a t  
if the mortqagor fail to  well and truly pay the note as  i t  falls 
due, thcn the mortgagee may sell, a sale by the mortgagee for 
the  non-payment of the first installment, but before the ma- 
tur i ty  of the entire note, is  void. Nindora w. Jones, 53.  

JEOPARDY. See "CRIMINAL LAW.'' 
The conviction of a person before a justice of the pcacc which is  

collusive and not adversary is  not sufficient to  sustain a p le :~  
of former conviction. S. u. Moore, 581. 
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JUDGE. 
1. The removal of a cause from one county t o  another, on the 

ground tha t  the essential evidence upon which the case depends 
is  located in tlie latter county, is  a mattcr within the legal dis- 
cretion of the tr ial  judge. Eamm v. Armstrong, 39. 

2. Where a t r ia l  judge presents the argument of thc solicitor he 
should caution the jury not t o  convict the defendant unti l  his 
guilt had been shown beyond a reasonable doubt. S. v. Davis, 
568. 

3. An expression by a t r ia l  judge tha t  a witncss had fully ex- 
plained for a n  hour to  the  jury and t o  the satisfaction of the 
court certain facts is  erroneous. A". v. Davis, 668. 

JUDGMENTS. See "CLERKS OF COURTS"; "EXECUTIOP~S"; "PAYM'EXTS." 
1. I n  claim and delivery the judgment should be for the delivery of 

the property or i t s  value. Oil Go. v. Grocery Go., 354. 

2. The refusal of a judgment upon a verdict is  a denial of a sub- 
stantial  right, and is appealable. Oil  Co. v. Grocery Go., 354. 

3. An appeal by counsel, "appearing specially," from a judgment by 
default is  premature. Houston v. Llcrnber Co., 328. 

4. The defendant, in a default judgment, is  not entitled to have 
the same set aside for fraud, consisting of false allegations and 
proof, which were known to  i t  a t  the time the judgment was 
rendered. Insurance Co. v. Scott, 157. 

5. That the evidence on which a default judgment was based was not 
sworn to was a mere error, waived by 1106 being excepted to. 
~Insurancc Co. v. Xcott, 157. 

6. A judgment obtained by dcfault can be s8t aside within one year 
for mistake, surprise or excusable neglect only by motion, and 
not by an  illdependent action. Insurance Go. v. Scott, 157. 

7. In an  action for damages for the  location of a railroad on the 
land of the plaintiff the judgment should definitely fix the 
land over which the road is  located and the width of the right- 
of-way. Beal v. I<. R., 298. 

8. Partners who conveyed property to  a corporation of which they 
were directors, and withheld the deed frorn record for two 
years, are not entitled to  avail themselves of a stipulation in 
the deed for the payment of certain partnership debts as  
against their individual creditors who record judgmentq be- 
fore the said registration. London v. Bynum, 411. 

9. A plea of former acquittal should aver t ha t  a judgment was en- 
tered upon the verdict in the former trial. X. v. Hanlcins, 621. 

10. Where an  action to  recover damages for Cutting timber on land 
depended on the corlstruction of a will of the previous owner, 
and the court, after submission on the pleadings and agreed 
case, decided the construction issue in favor of plaintiffs and 
adjudged tha t  they recover such d a l a g e s  a s  they had sus- 
tained by reason of defendant's acts, and retained tlie cause 
for the assessrncnt of damages by a jury or by reference, an  
appeal by defendant from such decision before damages had 
been assessed and final judgment entered was premature. 
Rogerso.n v. Lumber Co., 136. 
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I INDEX. 

JUDICIAL SALVS. 
A confirmation of a salc of the estate of a decedent is  a condition 

precedent to  the exercisc by an executor of the right to  con- 
vey title. Joyr~er v. Futrell, 301. 

JURISDICTION. 
1. Where the items of an  account arc incurred under different con- 

tracts, an action may be brought on each item bcfore a jus- 
tice of the pcace, the  separate items being less than $200. 
Copland v. Teleg~aph Co., 11. 

2. The rendering of a statement of an account for the entire amount 
due under diirerent contracts does not prevent an  action 011 

each item if the account as  rendered is objected to. Copland 
a. Telegraph Co., 11. 

JUSTICES O F  THE PEACE. 
1. An appeal from the board of county cornmissioners in estublish- 

ing a public road should be taken in  accordance with those 
sections of The Code applicable to  appeals from a justice of 
the  peace. Blair v. Coakley, 406. 

2. The conviction of a person before a justice of the peace which is 
collusive and not adversary is  not suficient to  sustain a plea 
of former conviction. 8. v. Moore, 581. 

3. Where the items of an  account are incurred urldcr different con- 
tracts, an  action may be brought on each item before a jus- 
tice of the pcace, the separate items being leas than $200. 
Copland v. Telegraph Co.,. 11. 

4. A defendant in a prosecution for a simple assault may be tried 
in the Superior Court on the warrant  of tlie justice of the 
peace without an  indicment by a grand jury. 8. v. Thornton, 
611. 

LANDLORD AND TENANT. Scc "LEASES"; "VENDOR AND PUR- 
CHASER." 

1. A tenant indicted for removal of crops without giving the land- 
lord five days' notice cannot show in defense t h a t  he had sus- 
tained damage by the failure of the landlord to comply with 
the contract to  the  amount of tlie rents due. 8. v. Neal, 129 
N. C., 692, overruled. 8. v. Bell, 674. 

2. Where a landlord harvests crops alrcady allotted to  the widow 
of the tenant as  a par t  of her year's allowance, he holds the 
same in t rus t  for her, and she may bring trover therefor. Par-  
ker v. Browm, 280. 

3. Where a landlord agrees with the widow of the tenant to  whom 
the  crop has been allotted as  a pa r t  of her year's support, 
t h a t  he will harvest the same, and after deducting the ex- 
penses pay her her part, he thereby recopizes the allotment. 
Parker  v. Brown, 280. 

4. In an action b y a  widow to  recover an  interest in crops raiscd by 
her husband on leascd land, the instruction of the  t r ia l  judge 
in  this case is proper. Parker v. Brown, 280. 

5. The widow of a. tennut cultivating land on shales, after thc 
crop is  allotted to  her in her year's support, may i i~ai r~ta in  an 
action for conversion against the landlord. Parker  11. Rrowu, 
280. 
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LARCENY. See "CEIMINAL LAW." 
1. The evidence in this piosccution for larccr~y is not  suificieiit to 

sustain a plea of former acquittal. S. v. Hankins, 621. 

2. Where the prosecutor testified tha t  the defendant offered to  le -  
t u rn  the money alleged to have been stolen, evidence t h a t  the 
defendant was tirnld was admissible to rcbut the presumption 
of guil t  arising from the proposition. A". v. Lewis, 626. 

LAWS. See "THE CODE." 
1885, ch. 50. 
1885, ell. 147. 
1885, ch. 66. 
1889, ch. 54. 
1899, ch. 164. 
1889, eh. 219. 
1889, ch. 389. 
1891, ch. 505. 
1891, ch. 113. 
1803, ch. 22. 
1893, ch. 81. 
1893, ch. 314. 
1897, ch. 109. 
1899, ch. 1. 
1899, ch. 54. 
1899. ch. 131. 

Claim and delivery. Oil Go. v. G~oce ry  Go., 354. 
Deeds. Lalon v. Crowell, 377. 
Srson. S. v. Morgan, 628. 
Process. Imurance Go. v. A"eott, 157. 
Carriers. Lumber Co. v. R. J L ,  479. 
Venue. Brown v. Coydell, 32. 
Mortgages. Marsh v. Chafin, 333. 
Bonds. Jaclcsotz v. Marlin, 196. 
I ~ m i t a t i o n s  of actions. hklaoards v. Lemmond, 329. 
Boundarlcs. Hall v. UaBon, 339. 
Judgment. Iuszwance Go. v. Scott, 157. 
Dower. Howell v. I'm ker, 373. 
y o n s u ~ t .  Craft v. R. IL, 49. 
Jnsane persons. I n  r e  Boyett, 415. 
Corpoiations. Pasher v. lmsuranye Co., 217. 
Nonsuit. Craft a. 8. IZ., 49. 
Carriers. Lumber Oo. v. R. R . 479. isnsl ~ h .  164. ~ ~ 

1901, ch. 5. Process. Fisher. v. Jnsurancc Go., 217. 
1901, clr. 28. Appeal. Blair v. C'oakle?j, 405. 
1901, (Pr ivate) ,  cb. 109. Txxa t io~~ .  Winqate v. Parker, 360. 
1901, ch. 186. Mortgages. Eason v. Dorlch, 291. 
1901, ch. 555. Evidence. A". v. Davis, 569. 
1901, ch. 634. Penalties. Grocery Co. .v. Jt. R., 396. 
1901, ell. 568. Licenses. Cwrr v. Commissio~rers, 126. 
1901, ch. 610. Pleadings. Godwin v. Telegraph Co., 258. 
1903, ch. 375. Counties. Wayncsaille v. Satterlhwait, 226. 
1903, ch. 247. Licenses. Caw v. Commissioners, 125. 
1903, ch. 247. Licenses. X. v. Roherson, 587-591. 
1903, (Pr ivatc) ,  ch. 258. Taxation Wingate v. Parlcer, 369. 
1903, ch. 590. Grocery Go. v. R. R., 396. 

LEASES. 
Where a cropper dies before harvesting his crop, his personal rep- 

resentatives are entitled to  recover his share of the  crop. Par-  
ker v. Brown, 280. 

LEGACIES AND DEVISES. See "DEBTS OF DECEDENTS"; "TRUSTS"; 
"wsr,~s." 

1. Under a devise providing tha t  a t  thc expiration of the esta.te of 
a life tenant the property given t o  the life tenant shall Ire 
equally divided between the children of the testator., the rep- 
resentatives of such children a.s inay have died to  stand in the 
place of their anccstors, the Elusband of one of the children 
who died without issue and before the life tenant does not 
take under the will, though he be the sole devisee of the wife. 
liowen v. Hackney, 187. . . 

2. Where a testator by his mill provided, "I will and bequeath to 
my daughter N. and h e m  my farm on Railey's branch, known 
a s  thc 'Peter Anders place,' which said place I lend t o  my 
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1 LEGACl ES AN11 DEVISES-Gontmued. 

daughtei N., but not subject to  any debts she and her husband 
may contract, but to be bona ode the property of hcr lawful 
heirs," his daughter took a fee simple estate. Brztt v. Luw~ber 

I 
Co., 171. 

3. A devise of realty t o  a person, and if he marries "and has a law- 
fu l  heir," they to  have the land, such devisee takes a fee 
simple title. Cooper Empar te, 130. 

4. Where real estate is  devised to  a person, with a proviso t h a t  if 
such person dles without children, then the said property to  
go to  other persons aarned in the will, tlie first taker i s  in- 
vested with a fee defeasible on dying childless. TYzlkinron. v. 
Boyd, 46. 

LICENSES. 
1. W h e ~ e  a statute makes i t  a crime to  "engage in the business of 

proeuilng laborers," etc., i t  is  sufficient to charge in the in- 
dictment t ha t  a person "engaged in procuring laborers," etc. 
X. v. Rolerson, 587. 

2. Laws 1003, ch. 247, see. 74, taxing persons engaged In the busi- 
ness of procuring laborers for employment outside the  State, 
is  a valid exercise of legislative powcr to  tax  trades and pro- 
fessions, arid is  not a police regulation. 8. v. IZobrrson, 587. 

3. A tax  on the business of procuring laborers for nnplogrncnt out- 
side the Sta te  bcing an exercise of the power of the Sta te  to  
levy taxes, thc amou i~ t  is  not rcviewable by the coui 1s. X. u. 
Robe? son, 587. 

4. Whcre a statute makes it a criminal off'ense to "engage in the 
business of procuring laborcrs," etc., i t  is sufficient t o  charge 
in tlie indictment t ha t  a person "engaged in procuring labor- 
ers," ctc. 6. v. ICobcrson, 591. 

5. Laws 1903, ch. 247, sec. 74, imposing a license tax  on emigrant 
agents, does not apply to  a person who comes into this Sta tc  
and employs laborcrs to  work for him in another Statc. Carr 
v. Commissioners, 125. 

6. Where a statute levies an annual license t ax  and makes i t  indict- 
able not to  pay the samc, a conviction thereunder is  a bar t o  
a farther prosecution durinq th& current year. X. v. Rober 
son, 591. 

LIMITATIONS OF ACTIONS. 
4 

1. An action +gainst the sureties on the bond of a clerk for defalca 
tions in tlie office of the State Treasurer is barred after three 
years. Jackson v. Martzn, 196. 

2. An action against an  cxecutor or administrator is  barred in ten 
years after the two years allowed for the settlemcnt of es- 
tates have expired. Edwards v. J~emmond, 329. 

3. The statute of limitations does not run against a remainderrnan 
unti l  the death of the life tenant. Joyner v. Fmtrell, 301. 

4. Wheie a complaint i n  a n  action for wrongful dcatb discloses 
t ha t  the death and wrongful ac t  occurred in another Statc, 
but fails to statc the law of such State, an  amendment plead- 
ing i t  does not state a new cause of action, although the period 
of limitation prescribed by the foreign statute has elapsed. 
Lassilcr v. R. R., 80. 
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LIMITATIONS 017 ~I1Crl'TONS-Conti~)ued. 
5. Where a rernairtderman, not being in  possession, executes a mort- 

gage, thc foreclosure of the  mortga.ge is  not barred .after ten 
years from the forfeiture thereof or from the last  payment, 
such action being brought within ten ycars from the time of 
the acquisition of the possession by the remainderman. Wood- 
lief v. Websler, 162. . 

LOGS AND LOGGING. 
1. Where a person contracts to  sell timber a t  $1.50 a thousand feet, 

to  be paid for a s  cut. except a stipulated amount was to  be 
m i d  before the ctittinrr should b'crri~i. i t  did not constitute an 

I 
- 

hbsolute sale of the ijrnber and a subsequent contract tha t  
certain burnt timber might be c u t  a t  a lower price so altered 
the original price a.s to  malie the purchaser liable for the 
lesser price for the burnt tirnber cut under the second con- . 
tmct .  Gallin v. Serl-,elZ, 20.2. 

2. A contract for the sale of timber above the  size of twelve inchcs 
in diametcr requires a measurement from oqside  to  outside, 
bark included, in the abseirce of evidence of any local or gen- 
eral custom giving those words a different meaning. Ilwrdi- 
son v. Lwmbw Co., 173. 

3. Under n contract for tlie sale of all the pine timber on plaintiff's 
land, of and above the size of twclvt? inches in diameter "when 
cut," with the term of fifteen years in which to  ca t  : ~ n d  re- 
move the same, the purchaser is  entitled to  cut trees tha t  a t -  
tain t ha t  size witliir~ tlie term. Jlardison v. Lumber Co., 173. 

4. Undcr a contract for the sale of standing t inher,  giving t l ~ c  pur- 
chaser fifteen years within which to  cut and remove the same, 
the cutting necd not be continuous. llardisolz v. Lunzher Co., 
173. 

MALICE. See "CRIMINAL LAW." 
1. It 1s not necessary to  show nia l~ee  iit order to  contict a persol1 of * 

murdcr. A'. v. Adams, 617. 
2. Where the correction administered hy a school-teacher is  not in 

itself irn~nodeiate, and therefore beyond the authority of the 
teacher, i ts  legality or illegality must depend entirely on the 
quo tsnimo with whi& i t  is adrninmtered. AS. v. Thornton, 610. 

3. Tn the prosecwtion of a school tcwher for whipping pupil, thc 
jury may infer malice f ~ o m  an excewive punishment. 6. v. 
Thornton, 610. 

4. A school teacher who, prompted bp revenge, administers cozporal 
correction, is as  guilty criminally as  if he had acted with mal- 
ice. 6. v. Thornton, 611. 

MALICIOUS PROSEC CTTION. 
The cashiei in the local office of a railroad is  without authority to  

cause the atrest  of a person whom he suspects of having stolen 
money from the ofice, and the railroad company is not liable 
therefor, there being no proof of i t s  previous authority or sub- 
sequent ratification. Daniel v. R. R., 517. 

MANDAMUS. 
A prostitute and keeper of a bawdy-house cannot by mandamus 

con~pel the installation of a telephone in such house. Godwin 
v. Telephone Go., 258. 
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MARRIED WOMEN. See "HUSBAYD AND WIFE." 

MARSHALING ASSETS. See "EXEC~TORS AND ADMINISTEATORS"; ' 
"WILLS." 

1. Where parties execute a mortgage on two tracts of land, one of 
which they afterwards sell to a corporation for a consideration 
that  the corporation will pay the partnership debt, creditors 
of the corporation cannot compel the creditors of the part- 
nership to  sell the tract not conveyed to the corporation before 
receiving their pro rata part of the assets of the corporation. 
London v. Bynum, 411. 

2. Where a corpotation assumed the cxisting debts of a partnership 
a s  a part  consideration for a conveyance of partnership prop- 
erty, the debts of the corporation, which became insolvent, 
were not entitled to a preference over those of the partner- 
ship. London v. Bynurn, 411. 

3. Partners who conveyed property to a corporation of which they 
were dircctors, and withheld the deed from record for two 
years, %re not entitled to avail themselves of a stipulation in 
the deed far the payn~ent of certain partnership debts as  
against their individual creditors who record judgments beforc 
the said registration. London v. By~zum, 411. 

MASTER AND SEEVANT. See "AGENCY"; "CONTRIBUTORY NEBLE 
GENCY" ; "DAMAGES" ; ''DEATH" ; "NEGLIGENCE" ; "RAILROADS." 

1. An enyployer relying on an employee's incompetency as  a justiii- 
cation for his discharge has the burden of proving the incorn- 
petency. Mcfieithan v. Telegraph Go., 213. 

2. The evidcnce in this case shows a special contract between the 
employer and employee, whereby the former agreed to employ 
the latter for four months. McKeithan v. Telegraph Go., 213. 

3. The failure to give an instruction on the law of fellow-servants, 
the evidence excluding the defense of fellow-servant, is not 
error. Turrentine v. Wellington, 308. 

4. An employer owes the duty to his employees to  exercise reason- 
able and ordinary care to prevent any personal injury to any 
of them in the prosccution of his work. I'urrentine 1). Wel- 
lington, 308. 

5. Negligence is the failure to do what a reasonable and prudent 
person would ordinarily liave done under the circumstances of 
the situation, or done what such a person under the existing 
circumstances would not have done. Turrentam v. Welling- 
ton, 308. 

6. If an employee, by the exercise of ordinary and reasonable care, 
could have seen the danger in time to have escaped, and failed 
to  do so, he is guilty of contributory negligence. Turrentine 
v. Wellington, 308. 

7. I n  an action for wages by a discharged employee for breach of 
the contract of employment, the employee being shown to be 
incompetent, i t  is immaterial whether this was the reason for 
his discharge. McKeithan v. Telegraph Go., 213. 

8. The statute making i t  penal to enticc a servant who has con- 
tracted to  serve to ~ n l a w f ~ l l y  leave the service of his em- 
ployer does not apply when theoservant has merely made a 
contract to serve. Rcars v. Whitaker, 37., 



INDEX. 

MENTAL ANGU LSH. See "T~LEGRAPHS." 
1. I n  an action against a telegraph company to recover damages for 

failure to  deliver a message, con~pensatory damages may be 
awarded, though the message docs not relate to sickness or 
death, mental anguish being sltown. Orce~z v. Telegraph Go., 
489. 

2. The sender of a telegram is entitled to damages for mental 
angiush occasioned by the negligent failure of the telegrapll 
company to  deliver the same, though the  suffeting would not 
have occurred had the cornpany not informed him or the non- 
delivery. Green v. Tclcgraph Go., 506. 

MESSAGES. See "TELEGRAPHS." 

MORTGAGES. See " D ~ m d ' ;  "V~noon A N D  PURCHASICE." 
1. Whcre a remainderman, not being in possession, executes a mort- 

gage, the foreclosure of the mortgage i s  not  barred after ten 
years frorn the forfeiture thereof or frorn the  las t .  payment, 
such action bcing brought within ten years from the time of 
the acquisition of the possession by the remainderman. Wood- 
lief v. Wester, 162. 

2. The executor of a trustee in a deed of t rus t  has n o  power to  sell 
the property conveycd therein in the absence of a request so 
to do by one of the eestuis p e  tncst. b'ason v. Dorlch, 291. 

3. Whcre a privy examination is  properly certified jt will not be 
held invalid because procurcd hy f ra~id ,  duress or undue infiu- 
ence, unless the grantee had notice thercof or participated 
therein. Mursk w. Griffin, 333. 

4. Where the land of a wife is  mortgaged and the mortgage is fore- 
closed after her death, the surplus goes to  her heirs charged 
with the eurtesy of the husband. Hurrir~gtorc u. /<awls, 65. 

5. Where land of a wife is  mortgaged to secure her husband's debt, 
and is  sold on foreclosure after her death, the husha.nd's en- 
t ire curtesy interest should be first applicd in payment of the 
debt; but if the debt secured is joint, such curtesy interest 
should be charged with only a moiety thereof. Harringtolz v. 
Iiawls, 65. 

6. The provision in a mortgage to  pay the surplus to  the two mort- 
gagors means to  pay i t  to  them as their several interests in 
the property may appear. .Hawington u. IZawEs, 65. 

7. Where a note is  payable onc-tenth annua.lly, and the interest 
semi-annually, a provision in the mortgage securing the same, 
t ha t  ,if the mortgagor fail  to  well and truly pay the note as 
i t  falls due, then the mortgagee may sell, a sale by tllc mort- 
gagee for the non-payment of the first installment, but before 
the  maturity of the  cntire note, is void. Binton. v. Jo.nes, 53. 

MOTIONS. 
A judgment obtained by default can be set aside within one )ear 

for mistake, surprise or excusable neglect only by motion, a i d  
not ,by an independent action. Insurance Go. ?I. Scott, 157.. 

MUNICIPAL CORPORATIONS. See "COUNTIES"; "HIGIIWAYS"; 
"POLICE POWER" ; "OFFICERS" ; "SCHOOLS" ; "TAXATION." 

1. The provision in  the  q ta te  Constitution requiring a proportional 
poll and property tax  does not apply to  municipal corpora- 
tions. Wingate v. Parker, 369. 
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MUNICTPAL COI;I'0RATlOr\'F-Conti.nt1ed. 
2. Laws 1903, ch. 375, does not, repeal Laws (Private) 1885, ch. 

127, see. 16, or confer any power on tlrc county commissioners 
to c h a n ~ e  or control the st,reets of the town of Waynesville. 
TVayneswXe ,o. Satterthwait, 228. 

3. The word "at," when used t o  designate a place, may and oftell 
must mean "near to." Waynesville v. Sattherthwait, 226. 

NA171GAIILE WATIiRS. 
1. The control of navigable water belongs to  the public, and is  not 

a.ppurterrant to  the ownership of the shore, 8. v. Twiford, 603. 
2. l n  th is  prosecution, for the obstruction of a water-course, 

whether i t  is  navigable is  a question for the jury. S. v. l'wi- 
ford, 603. 

3. That the former riparian owner charged people one-fourth of thc 
catch for fishing in a creek, and t h a t  some in their ignorance 
submitted to  the  exaction, i s  not proof of the non-navigability 
of the creek. S. v. Twiford, 603. 

4. Where a stream is navigable in fact, i t  i s  navigable in law, and 
the capability of being used for the purposes of trade and 
travel in the usual and ordinary modes is  the test, and not the  
extent and manner of such use. S. v. 'i"~oifo.rd, 603. 

5. Lands covcred by navigable waters are not subject to entry. 'S. 
u. Twiford, 603. 

NEGLIGENCZ. See " ~ ~ o ~ ~ ~ r ~ u ' l ' o n ~  N E G I ~ E N C E "  ; ''DAMAGES" ; "RAIL- 
ROADS." 

1. Where an  employee of a railroad company is kllled by an  over- 
llead bridge, in the discharge of his duty, the conlpimy is guilty 
of negligence unless i t  had warning ropes so placed as  to  be 
a sailicient warning to an  ordinarily careful and prndent man 
in the sa.mc position of the deceased. Iledriclc v. R. R., 510. 

2. The killing of a dog by a street railway is not prima facie evi- 
dence of ncgligcncc. Moore v. Eleclric Co., 554. 

3. I n  an  action against a telegraph compmy for failurc to  deliver 
a telegram, i t  is  error for the tr ial  judge to assume in h ~ s  
instructions the fact of the relationship of the plaintid to  thc 
deceased, there being no evidence or legal adnlission thercof, 
though the fact was not questioned on thc trial. Uarrison v. 
Teleqraph Go., 381. 

4. Negligence is the failure to do what a reasonable and prudent 
person would ordinarily have done under the circumstances of 
the  situation, or done what such person nnder the existing cir- 
cumstances would not ha.ve done. l 'urrcr~tine v. I.I7ell.ington, 
308. 

5. I n  an  action for wrongful death, photographs of the deceased just 
before and after thc injury, but before death, are compctcnt 
evidence. Davis v. R. R., 115. 

6. An employer owes the duty to his employees to  exercise reason- 
able and ordinary care to prevent any personal injury to any of 
them in the prosccution of his work. Turrcnline v. Welling- 
ton, 308. 

7. Where a death message was sent to  plaintiff, directed "6. (I?. 0. 
Idaho) ,  Fayetteville, N. C.," and asked plaintiff to "write" if 
he could not come, the telegraph company was not guilty of 
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NEGLIGENCE-Cont inued. 
negligence, on receiving the  telegram a t  Fayetteville, i n  placing 
i t  in the post-office, addressed to  plaintiff. Gainey v. Tele- 
graph Co., 261. 

8. Under the statute of Vlrginla the knowledge of an employee of 
an overhead bridge does not defeat a recovery for his death 
caused thereby, though i t  is his duty to  exercise reasonable 
care. fledrick v. 12. 12.. 510. 

9. An instruction t h a t  a railroad company must equip i t s  engines 
with the best approved devices and appliances and tha t  the 
failure to do so is  evidence of negligence, is  erroneous. Bot- 
toms v. R. I<., 472. 

10. The law plesomcs t h a t  a person killed by the  negligence of 
another cxerciscd due care himself, and tha t  a pelson, here an 
engineer, doe., his duty. Xtewart v. R. R., 386. 

11. An engineer is  justified in assuming tha t  a person apparently 111 
possession of h ~ s  senses, if on the track, will get out  of the 
way of a ha in .  Stewart v. R. I<., 386. 

NEGOTIABLE INS7 KUMENlS. 
Where a note is  payable one tent11 annually, and the interest seml 

annually, a provis~on in thc mortgage securing the same, t ha t  
if the mortgagor fail  to well and truly pay the note as  i t  falls 
due, then the mortgagee may sell, a sale by the  mortgagee for 
the non payment of the first installment, ha t  brforc the ma- 
turi ty of the entire note, is void. lranton v Jones, 53.  

NEW TRIAL .  
I n  this case, overruling a fornier decision, a new trial  is  granted, 

but the tr ial  will be under the law as declared in the overruled 
decision. X .  ?I. Bell, 674. 

NONSUIT. See "DISMISSAL." 
On a motion for nonsuit, the evidence of the plaintiff must be taken 

as  true and construed in the light most favorable t o  him. 
Houston v. Lumber Go., 328. 

NOTICE. 
I. In an  action to recover damages for harboring plaintiff's wife, 

after notice not to do so, the relation of the defendants to 
plaintifl"~ wife is relevant and material on the question of 
motive. Powell v. Benthall, 145. 

2. No notice of a motion for alimony is necessary where it is  alleged 
and the court finds i t  as  a fact t h a t  the husband has abandoned 
the wife and is  outside the State. Barker v. Barker, 310. 

3. I n  an action to recover damages for harboring plaintiff's wife, 
after notice not to do so, the burden showing the justification 
of the wifc in leaving her husband is not on the defendant. 
Pornell v. Ben lhall, 145. 

4. A party to  an action may appeal by serving notice thereof 
within ten days after the adjournment of court. Houston v. 
Lumber Co., 328. 

NUISANCES. 
1. The blowing of cotton factory whistles i s  not a nuisance pw se. 

Redd v. Cotton Mills, 342. 
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NUISANCES-Continued. 
2. Where the evidence is not sufficient to  establish a nuisance, an 

tnjunction will not be granted to  restrain the act, until i t  is  
established to  be a nuisance by a verdict of a jury. Redd v. 
Cotton Mills, 342. 

OPFICICRS. 
1. A managing or local agent of a corporation may verify i t s  pleatl- 

ings. Godwin v. Telephone Co., 268. 
2. A bond by a clerk executed to  the Sta te  Treasurer individually 

?s not a11 ofbcial bond and does not extend beyond the term 
during which the clerk was appointed. Jtrclcson o. Martin, 196. 

OPINION EVIDENCE. See ''&K>ENcE." 

1. An expression by a t r ia l  judge tha t  a witness had fully explained 
for a n  hour to the jury and to the satisfactior~ of the  court 
certain facts, is  erroneous. 8. v. Dants, 568. 

2. Where a t r ia l  judge presents the argument of the solicitor he 
should caution the jury not t o  convict the  defendant until his 
guil t  had been shown beyond a reasonable doubt. S. v. Davis, 
568. 

OPTIONS. 8 

As a pa r t  of the  settlement of an  action defendant's assignor agreed 
t h a t  if i t  or i ts  assigns should pay to  plaintiff's assignor the 
sum of $100 per artnum, etc., the lat ter  would accept such sum 
in full of al l  darnages sustained to  his premisps by certain 
blastmg operations. Under such agreement i t  was optional 
mith the promisor to  pay the amount specified or remain liable 
for damages, a t  i t s  election, and hcnce no action was maintain- 
able to  recover the amount so specified.-Andraws v. Welling- 
ton, 338. 

ORDERS. 
Where a n  action to recover damages for eutting timber on land 

depended on the construction of a will of the  previous owner, 
and the court, after submission on the pleadings ant1 agreed 
cnse, decided the construction issue 111 favor of plumtiffs and 
adjudged t h a t  they recover such damages as  they had sustained 
by reason of defendant's acts, and retained the cause for the 
assessment of damages by a jury or by reference, a n  appeal by 
defendant from such decision before damages had been assesaetl 
and final judgment entered was premature. Rogerson v. Lum- 
ber Co., 266. 

PARENT AND CHILD. 
Where there is  no evidence tha t  a daughter expected to be paid or 

the father expected to  pay the services iendcred him during his 
last  illness, i t  will be presumed tha t  the services were gratui- 
tous, and in such case the plaintiff should be nonsuited. StaZ- 
Zings n. Ellis, 69. 

PARTIES. 
1. A solicitor cannot sue for the benefit of the distributees of a de- 

ceased person t o  recover money paid to a clerk of the Superior 
Court. Brooks a. Holton, 496. 

2. Where a solicitor sued to recover money for the distributees of a 
decedent, an  order directing tha t  said distributecs be made par- 
ties plaintiff was proper. Brooks o. HoZton, 306. 
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PARTIES-Continued. 
3. The failure of a summons to  show legal capacity of one of the 

parties is  not cause for dismissal of the action. E'zslaer v. In -  
surance Go., 217. 

4. Wlrerc partition dceds are executed to  husband and wife for land 
in which the wife was tenant in common with the grantors, the 
deeds carry no title, but operate simply a s  a severance of the 
unity of possession. Narrington u. aawls,  65. 

PARTNERSHIP. 
1. Where a corporation assumed the existing debts of a par tncrsh~p 

a s  a pa r t  consideration fctr a eonvejance of partnership prop- 
erty, the debts of the corporation, which became insolvent, 
were not entitled to  a preference over those of the partnership. 
London v. Bynurn, 411. 

2. An action may be brought by one partner against  another part-  
ner for failure to  comply with the artrcles of agreement. 
Oweu v. Meroney, 475. 

3. Where paities execnte a mortgage on two tracts of land, one of 
which thcy aftcrwards sell to  a corporation for a consideration 
tha t  the corporation will pay the partnership debt, creditors of 
the  corporation cannot compel the creditors of the partnership 
to  sell the t rac t  not conveyed to  the corporation before recciv- 
ing their pro r a t a  par t  of the assets of the corporation. Lon- 
don v. Bynurn, 411. 

PAYMENTS. 
1. Where a note is  puyahlc one-tcnth annually, and the interest 

semi-annnaTly, a provision in the mortgage securing the same, 
t h a t  if the mortgagor fail to well and t ~ u l y  pay the note as  i t  
falls due, then the mortgagee may sell, a sale by the mortgagee 
for the non-payment of the first installment, but before the 
maturity of the entire note, is void. Hinton v. Jones, 53. 

2. Where a creditor agrees to  accept a lesser amount i n  satisfaction 
of his dcht, the  lesser amount to  include advertising, thc 
amount of which was to bc agreed upon by the  creditor, the 
failure of the debtor to pay the amount of the compromise, 
the creditor having refused to  state thc amount of advertising 
he would takc, does not invalidate thc compromise. Ramsey 
v. Rrowder, 251. 

PENALTIES. 
1. Thc repeal of a statute does not affect an  action brought thcre- 

under, before thc repeal, for any penalty incurrcd. Grocery 
Go. v. R. R., 396. 

2. The statute making i t  penal to entice a servant who has con- 
tracted to serve to unlawfully leave the serviec of his employer 
docs not apply when the servant has merely made a contract 
to  scrve. Bears v. Whitaker, 37. 

3. I n  an  action to recover a penalty against a carrier for failing to 
ship one of four packages consigned for shipment under a 
single bill of lading, the defendant is  estopped to  claim that  
the  mismarking of three of the packages was a suEicient excuse 
for failing to  ship the fourth. Ciroeery Go. v. I?. IS., 308. 

4. An application for the reduction or remission of the penalty in 
forfeited recognizances by the direct provisions of the statutc 
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PENALTIES-Continued. 
i s  addressed to  the discretion of the court, and i ts  action is  not 
reviewable. 8. v. Morgan,, 593. 

5. Where a motion is  made to  set aside the entry of forfeiture of a 
recognizance, i ts  refusal does not prevent the cnnrt from re- 
ducing or remitting the penalty. 8. v. Morgan, 593. 

6. A statute providing a penalty for failure or delay in the ship- 
ment of freight is  valid. Grocery Go. v. 12. It., 398. 

PERPETUI'J'IES. 
A will providing for a life estate in rcalty and t h a t  i t  shall not  be 

sold during the life of the life tenant is  void as  against public 
policy. Wool v. Fleetwood, 460. 

PERSONAL PROPERTY. 
1. An appeal may be taken from the refusal of a motion to  remove 

an  action for the rccovery of personal property, and such re- 
moval is  a matter of right. Drown v. Goydell, 32. 

2. The venue of actions for the  recovery of personal property i s  in 
the  cou~ity where the propcrty is  situated, though the ancillary 
remedy of claim and dclivery is  not resorted to. Brown v. 
Cogdell, 32. 

PHOTOGRAPHS. See "EVIDENCE." 

PHYSICIANS AND SURGEONS. 
On a n  issue of devisavit vcl non i t  is competent to  ask a medical' . expert whethcr upon a given statc of facts the testator was 

competent to  make the will. I n  re  Peterson, 14. 

PLEADINGS. 
1. I n  an  action against a railroad company for the death of an  em- 

ployee, a par t  of the answer, admitting the killirig of the  in- 
testate, is  competent, witbout the introduction of the remainder 
of the paragraph which dcnies the negligence of tne dcfendant. 
TIedrick v. 12. R., 510. 

2. I n  an  action against a railroad company? for the wrongful dcath 
of plaintiff's decedent on i t s  track, for the purpose of showing 
an  admission of the killing by dcfendant a portion of a para- 
graph of defendant's answer containing such admission i s  ad- 
niissible without the remaining portion. Stewart v. It. R., 385. 

3. It is not error to  allow a plaintiff to amend his complaint, as- 
sruned to  state a cause of action on contract, so as to  declare on 
a tor t  arising out of the same transaction. Reynolds v. R. R., 
345. 

4. Wlierc the recognizance in a criminal case is entered on the 
rccords of the court as  forfeited, and sczre facias is issued to  
enforce the forfeiture, an  answer denying the t ru th  of thc rec- 
ord, though informal, is equivalent to a motion to set aside the 
entry, when tha t  appears to  have bccn the intention of the 
defendants. N. v. Morgan, 593. 

5. I n  an action by a father, as  administrator of his deceased infant 
child, to  recover damages for i ts  death, an  answer charging the  
"plaintiff" with contributory negligcnce will be construed as  
charying contributory negligence on t h ~  par t  of the father. 
Davis v. R. R., 115. 
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6. A managing or local agent of a corporation may verify i t s  plead- 
ings. Godwin v. Telephone Co., 258. 

7. Where a solicitor sued to  recover money for the distributees of a 
decedent, an  order directing t h a t  said distributees be made par- 
ties plaintiff was proper. Brooks v. Holtoa, 366. 

8. I n  this action, for the price of a machine, a request "to hold the 
order unti l  the plaintiff heard from the  defendants further," to  
which plaintiff replied tha t  i t  would hold up the order for a 
period, does not constitute a countermand. fiegister Go. v. 
Hill 272. 

9. The failure of a summons to  show legal capacity of one of the 
parties i s  not cause for dismissal of the action. Fisher v. In- 
surance Co., 217. 

10. Where a complaint in an action for wrongful death discloses t ha t  
the death and wrongful act occurred in another State, but fails 
to state the law of such State, a n  amendment pleading i t  does 
not state a new cause of action, although the period of limita- 
tion prescribed by the foreign statute has elapsed. Lassiter v. 
R. R., 89. 

11. I n  an action to enforce a parol trust ,  an evasive reply by the de- 
fendant, upon being requested to execute the t rus t  and his fail- 
ure to deny the argument, is  evidence of the trust. Avery v. 
Stewart, 428. 

, 12. I n  an  action to enforce a parol trust ,  the defendant having filed 
one answer denying the t ru s t  on information and belief and 
later filed another answer, the first answer may be introduced 
as evidence in the nature of confession and avoidance, witliout 
introducing the second answer. Avery v. Stewart, 426. 

PLEAS. 
I n  an  action by heirs against an administrator for an  account and 

settlement, an  answer by him tha t  a final settlement had been 
filed i s  not a plea in bar, and a reference may be made. Jones 
v. Sugg, 143. 

POLICE POWER. See +"MUNICIPAL CORPORATIOSS." 
I. Laws 1903, ch. 247, sec. 74, taxing persons engaged in the business 

of procuring laborers for employment .outside the.State,  is  'a 
valid exercise of legislative power to  tax  trades and profes- 
sions, and i s  not a police regulation, X. v. Roberson, 587. 

2. A statute providing a penalty for failure or delay in the ship- 
ment of freight is  valid. Groce~y Co, v. R. R., 398. 

PRESUMPTIONS. 
1. The law presumes tha t  a person killed by the negligence of 

another exercised due care himself, and tha t  a perEion, here an 
engineer, does his duty. Stewart  v: R. R., 386. 

2. Where the defendant did not except to the charge, or request the 
court to set out the same or any pa r t  thereof in #the case, i t  
would be conclusively presumed on appeal tha t  the charge was 
free from error. Graves v. R. R., 3. . 

3. I n  the prosecution of a schooj-teacher for whipping a pupil, the 
jury may infer malice from an excessive punishment. 8. v. 
Thornton, 611. 

4. Where a school-teacher exercises his judgment in whipping a 
pupil, the presumption is t ha t  he exercised it correctly. X. v. 
Thornton, 610. 
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PRESUMPTIONS-Continued. 
5. Where there is no evidence tha t  a daughter expected to  be paid 

or the father expected to  pay for services rendered him during 
his last  illness, i t  will be presumed tha t  the services were . 
gratuitous, and in such case the plaintiff slrould be norisuited. 
Rtallings v. Ellis, 69. 

6. I f  not pleaded and proved, the presumption is  tlmt the common 
and statutory law of another Sta te  is  the samc a s  t ha t  of this 
State. Lassiter v. R. R., 89. 

7. An engineer is  jnstilied in assuming t h a t  a person apparently in 
possessiou of his senses, if on the  track, will get out of the way 
of a train. Slewarl v. E. E., 386. 

8. Where the prosecutor testified t h a t  the defendant offered to  ie- 
t n rn  the money alleged to  have hem stolen, evidence t h a t  the 
defendant was timid was admissible to  rebut the piesumption 
of guilt arising from the proposition. 8. u. Cems, 626. 

PRINCIPAL AND AGENT. See "AGENCY.~' 

PRINCIPAL AND SURETYSHIP. See "SURETYSHTP." 
PROBATE. See "WILLS." 

Where the parties t o  an  instrument iequiring registration are non- 
residents, except one, the instrument may be probated by prov- 
ing the handwriting of the non-resident by the residerit party. 
Leroy v. bacobosky, 444. 

PROCESS. See "SUMMONS." 
1. The authority to receive money is not the exclusive test  of a 

local agent upon whom service of proccss may be made. Cop- 
land v. Telegraph Go., 11. 

2. The summons in an  action against a corporation need not state 
facts showiug the defendant to  be a corporation. Pisher V. 
Insurance Go., 217. 

3. The power of attorney executed to  the  State Insurance Comniis- 
sioner appointing him attorney upon whom process can be 
served, the same to  be "in force irrevocable so long as  any lia- 
bility of the company remains outstanding" in the State, is 
irrevocable so long as  such liability remains. Insurar~ce CO. v. 
Xcott, 157. 

4. Corporations not having any property in the State and ha;ing 
no agent upon whom to serve process, i t  may be served up011 
the  clerk of the Corporation Commission. Fisher v. Insur- 
ance Co., 217. 

5. The failure of a summons to  show legal capacity of one of the 
parties is not cause for dismissal of the action. Fisher v. In- 
surance Co., 217. 

6. Laws 1901, ch. 5, relative to  service of process on foreign corpo- 
rations, is  cumulative to  Laws 1899, ch. 54; so t ha t  service on 
a foreign insurance company is valid under either statute. 
F'isher v. Insurance Co., 217. 

7. The act  mithori7iug the service of process on the clerk of the 
Corporat~on Commission applies so long a s  the foreign corpo- 
ration is indebted to any citizen of the State. Fisher v. I ~ L -  
surance Co., 218. 

8. Where a summons is  served on the clerk of the Coiporation Com- 
mission i t  will be presumed tha t  the facts necessary to  author- 
ize such service existed. Fisher v. Insurance Co., 218. 
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9. Lams 1901, ch. 5, relative to the scrvlcc of procesr on for- 

eign corporations, is constitutional. F%aher v. insurance Co., 
217. 

PROCESSIONING. 
1. I n  a processioning proceeding the burden of proof i s  on the party 

seeking to  establish the boundary line. Hill v. Dalton, 339. 
2. The boundary lines in a junior grant  arc no evidence of the t rue  

line in a scriior grant. Hill  v. Dallon, 339. 

PROSECUTION BOND. See ''130xu." 

PROSECUTOR. 
Where a person, in thc absence of the prosecutor, merely unlocked . 

and took off the lock put on by the prosecutor and put hi5 own 
lock on, without breaking a n y t h ~ n g  or doing any vlolerrce, and 
committed no violence upon the rcturn of the prose('utol, hc 
is  not guilty of forcible cntry and detaincr. H. v. Lrary, 578. 

PROXIMATE CAUSE. 
Where, in an action for injuries, the evidence was conflicting, and 

the jury might have found tha t  plaintiff was not gullty of con- 
tributory negligcrree, or t h a t  such negligence was not the proxl- 
mate cause of his injury, the court should not, on the facts 
shown, direct an  affirmative verdict as  to contributory negli- 
gence. Graves v. R. R., 3. 

PUBLIC OFFICERS. See ' 'OEs rc~~s . "  

QUESTIONS FOR COURT. 
The amount of alimony to  a wife is  within the  discretion of the 

tr ial  judge and is not revicwable unless abused. Barker v. 
Barker, 316. 

QUESTIONS FOR JURY. 
1. Where the evidence is  not sufficient t o  establish a nuisance, an 

injunction will not be granted to  restrain the ac t  unti l  i t  i s  
established to  be a nuisance by a verdict of a jury. Redd v. 
Cotton Mzlls, 342. 

. 2. I n  this prosecution, for t he  obstruction of a water-course, 
whether it is  navigable i s  a question for the  jury. 8. v. Twi- 
ford, 603. 

3. I n  this prosecution, for an  assault with intent to commit rape, 
the evidence is  not sufficient to  be submitted to  the jury. 
AS. v. Smitk, 684. 

4. The question whether the title to  goods had passed, within the 
meaning of a clause in an  insurance policy stipulating a for- 
feiture in case of change of title, is  for the jury. Richardson 
v. Iusurancr Go., 314. 

5. I n  this action, to  enforce a paiol  trust ,  there iq sufficient evi- 
dence of said t ru s t  to be submitted to the  jury. Avery v. 
Xletoart, 426. 

6. I n  an  action to  establish a pa101 truqt, whether the evidence is 
clear and satisfactory i s  for the jury. Avery v. Xtewarl, 426. 

7. I n  this action, to  recover damages for the  diversion of water, 
the evidcnce is  sufficient to be submitted to  the jury. Graft 1). 

IZ. R., 49. 
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QTJEETlONS FOB JURY-Continued. 
8. The mete llanding of an  unprobated and unrcgistcrcd deed to  the 

grantee by the grantor is  not necessarily a dclivcry, and the 
question should be submitted to  the jury. Johnson v. Came- 
ron, 243. 

1. The purchaser of land subsequent to  the location t l~creon of a 
railroad may recover pern~auent damages for the easement 
taken. Ueal v. R. R., 298. 

2. In an  action for damages for the  location of a railroad on the 
land of the plaintiff the judgment should definitely fix the 
land over which the road is  located and the  width of the right- 
of-way. Beal v. R. R., 298. 

3. I11 an action against a railroad for the w~on(l.ful death of a per- 
son, evidence a s  to the distance within w lmh  the t ra in  could 
be stopped 1s competent. Dams v. LC. R., 115. 

4. Where an  cmploycc of a railroad company is killed by an  over- 
head br~dge, in the dischalge o i  his duty, the company is 
guilty of negligence unless ~t had warnlng ropes so placcd as  t o  
be a sufficient warning to  an  ord~nar i ly  careful and prudent 
man in thc sarne position of thc deceased. Wodriclc v. R. I f . ,  
610. 

5. Under the s ta tu te  of Virginia the knowledge of an  employee of 
an  overhead bridge does not dcfcat a recovery for his death 
caused thcrcby, though i t  is  his duty to  exercise ~casonable 
care. Hedrick v. R. I$., 510. 

6. An instruction tha t  a railroad company must equip i t s  engines 
with thc best approved devices and appliances and tha t  the 

'failurc to  do so i s  evidence of negligence, is  erroneous. Bot- 
toms v. R. R., 472. 

7. A rairroad carrying logs to  a saw-mill cannot charge a shipper 
agreeing to  ship the manufactured product by the same line 
less for the sarne service than i t  charges a shipper who makes 
no such agreement. Lumber Co. v. 16. R.,-It. R. Discrirnina- 
lion, 479. 

8. The cashier i n  the local office of a railroad is  without authority 
to  cause the arrest  of a person whom he suspects of having 
stolen money from the office and the railroad company is not 
liable thcrefor, there being no proof of i t s  previous authority 
or s~tk)secyacnt ratification. Dan'iel a. R. R., 517. 

9. A statute providing a pcnalty for failure or delay in the ship- 
ment of freight is  valid. Grocery Co. v. R. I<., 396. 

10. An rnginecr is  justified in assuming tha t  a pcrson apparently in 
possession of his senses, if on the track, will get out  of the 
way of a train. Stewart u. 12. H., 586. 

11. The failure of an engmeer to sound his whistle a t  crossings other 
than thc one a t  which the dcceascd was killed is not compe- 
tent. Sleumrt v. R. R., 385. 

RECOGNIZANCES. 
The continnance of a criminal case does not release the recognizance 

given for the appearance of the defendant. 8. v. Morgan, 593. 



RECORDATION. See "DEEDS." 
Where the parties to  an  instrument requiring registfation are  non- 

resident, except one, the instrument may be probated by prov- 
ing the handwriting of the non-resident by the resident party. 
Leroy v. Jacobosky, 444. 

REFERENCES. 
1. I n  an action by heirs against an  administrator for an account 

and settlement, an  answer by him tha t  a final settlement had 
been filed is  not a plea in bar, and a reference may be made. 
Jones v. Sugg, 143. 

2. The refusal of a motion to  refer a proceeding to compel a per- 
sonal representative to  file a final account and settlement is  
appealable. domes v. Sugg, 143. 

3. Where the rulings of a t r ia l  judge affect only the conclusions of 
law of a referee, and he finds no facts, bhe findings of fact of 
the referee remain in force. Rarnsey u. Browder, 251. 

REGISTRATION. See "DEEDS." 
A deed executed prior to the registration act  of 1885, ch. 147, but 

not registered unti l  after the registration of a mortgage from 
the same grantor, is competent evidence to show title in the 
grantee, he being in vossession before the passage of the said 
act. Latom u. Crowell, 377. 

REHEARINGS. 
The petition to  rehear a case will be dismissed where there is  no 

reversible error. I n  r e  Drury, 81. 

REMAIKDERS. See "ESTATES." 
1. The statute of limitations does not run  against a remainderman 

unti l  the death of the life tenant. Joylzer v. Futrell, 301. 
2. Where a testator devises land to a person for life and a t  her 

death to be managed for five years by an  administrator, and a t  
the expiration of the five years t o  go to  the remainderman, the 
remainderman to  take a vested estate immediately on the 
death of the life tenant. Wool v. Fleetwood, 460. 

3. Where land is  devised to  a person for life and a t  her death to  
vest in the children of the testator during their natural  lives 
and a t  their death to vest in their lawful heirs, such children 
take a fee on the death of the  life tenant. Wool v. Fleetwood, 
460. 

4. I n  this action for specific performance under a will herein set 
out the life tenant and the two remaindermen may convey a 
fee simple estate. Wool v. Fleetwood, 461. 

5. Where a remainderman, not being in possession, executes a mort- 
gage, the foreclosure of the mortgage is not barred after ten 
years from the forfeiture thereof o r  from the last  payment, 
such action being brought within ten years from the time of 
the  acquisition of the possession by the remainderman. Wood- 
lief v. Wester, 162. 

6. A deed to a person and to  "her heirs and assigns during her 
natural  life and a t  her death to belong to  her bodily heirs, to  
have and to  hold in fee simple forever," conveys a fee simple 
title to the grantee named. Marsh v. Griffin, 333. 
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REMOVAL OF CAUSES. 
1. The removal of a cause from one county to another, on the 

ground tha t  the essential evidence upon which the cake depends 
is  located in the lat ter  county, is a matter within the legal dis- 
cretion of the t r ia l  judge. Eames v. Armstrong, 302. 

2. An appeal may be taken from the refusal of a motion to remove 
an  action for the recovery of personal property, and such re- 
moval is a matter of right. Brown v. Coydell, 32. 

REPLEVIN. See "CLAIX AXD DELIVERY." 
RULE IT\' SHELLEY'S CASE. 

A devise of realty to a person, and if he marries "and has a lawful 
heir," they to have the land, such devise takes a fee simple 
title. Cooper Em-parte, 130. 

RULES OF COURT-RULE 10. 
1. A case cannot be submitted in Supreme Court without oral argu- 

ment unless a printed argument or brief for each party is filed. 
Mills v. Guaranty Go., 255. 

2. An appellant will be taxed with the cost of unnecessary and - irrelevant matter in the record in the case on appeal. Yow v. 
Hamilton, 357. 

SALES. 
1. I n  an  action for damages because of defective machinery, the 

purchaser is not entitled to recover the value of the excessive 
use of raw material caused by the defects, where the contract 
provided tha t  any defective machinery would be replaced. by 
new machinery. Allen v. Tompkins, 208. 

2. Where a sale of goods is  made, and nothing more is to be done, 
and the price is  agreed upon, but nothing said about payment 
or delivery, future risks of fire are upon the purchaser, al- 
though forfeiture in case of change of title, is for the jury. 
Richarclsolz v. Ins. Co., 314. 

3. Where the defendants ordered from plaintiff a cash register, 
agreeing "in consideration" of shipment to pay in monthly in- 
stallments, title remaining in  plaintiff until all the install- 
ments should be paid, plaintiff was entitled, on refusal of de- 
fendants to accept the machine when tendered, to maintain an 
action for the price, and was not limited to  damages for breach 
of the contract. Register Co. v. Hill, 272. 

4.  I n  this action, for the price of a machine, a request "to hold the 
order until the plaintiff heard from the  defendants further," to  
which plaintiff replied tha t  i t  would hold up the order for a 
period, does not constitute a countermand. Register Go, v. 
Hill, 272. 

6. Where, in a sale of machinery, the contract is t ha t  the seller 
shall replace any defective machinery, the purchaser is  not en- 
titled to  recover for a breach of the contract on account of 
defective machinery, in the absence of any request for new ma- 
chinery. Allen v.  Tompkins, 208. 

6. A confirmation of a sale of the estate of a decedent is  a condi t io~~ 
precedent to the exercise by a n  executor of the right to convey 
title. Joyner v. Futrell, 301. 

7. The question whether the title to goods had passed, within the 
meaning of a clause in an  insurance policy, stipulating a for- 
feiture in case of change of title, is for the jury. Richardson 
v. Insurance Co., 314. 
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I 
SCHOOLS. 

1. In  the proieeution of a school teacher for whipping a pup~ l ,  evi 
dence of the good effect of the clmstisement is  not adn~iss~ble.  
8. v. ThoinLon, 610. 

2. Within the ~ p h e r e  of his authority, the scliool teacher is the ' 
judge as  to  when correction of a pupil is  required, and of the 
dcgree of correction necessary. 8. v. Thornton, 610. 

3. A warrant charging a school-teacller with inflicting on a pupil 
immoderate pnriishment, but not setting ont  any facts showing 
serious damage, is for simple assault only. 8. v. Thornton, 61.0. 

4. Where a school teacher, in admmistering correction to  pupils 
who disobey the rules of the school, uses his authority as  A 

cover for malice, he is indictable 8. v. Thornton, 610. 
5. In  the prosecution of a school-teacher for whipping a pupil, er i-  

dence a s  to  the govcrnmcnt of the school before defendant was 
installed, and the request of a committee t ha t  he sliould ple 
serve order, is  not competent. 8. v. Thornton, 610. 

6. Where thc correction administered by a school-teacher is  not in 
itself immoderate, and therefore beyond the  authority of the 
teacher, i t s  lerfality or illegality must depend entirely on the 
quo ananao with which i t  is administered. 8. v. Thornton, 610. 

7. Wherc a school teacher cuereises h ~ s  juclgrnent in wlilppiny .I 

pupil, the presumption i s  t ha t  he evcrcised i t  correctly. 8. v. " 
Thornton, 610. 

8. Within the sphere of his authority, thc  school-teacher is the 
~ u d g e  as  to when correction of a pupil is required, nird of the . 
degree of correction necessary. 8. v. Thornton, 610. 

9. A school teacher who, prompted by revenge, administcrs corporal 
eorlection, is  as  guilty eiiminally as if he had acted with 
malice. 8. v. Thornton, 610. 

SCIRE F ACIAS. 
1. Where the recognizance in a criminal case is  entered on the rec- 

ords of the court as forfeited, and wire faeias i s  issued to  
enforce the forfeiture, an  answer denying the t ru th  of the rec- 
ord, though informal, is equivalent to  a motion to  set aside the 
entry, when tha t  appears to have becn the intention of the 
defendants. 8. v. Morgan, 593. 

2. The entry of the foifeiture of a recognizance in a criminal case 
cannot be contradictcci or traversed by an answer or a plea to 
a wire fcaias issued to  enforce the forfeiture. 8. v. Morgue, 
593. 

SHERIFFS AND CONSTABLES 
An attaching creditor is not liable on his bond for thc failure of the 

sheriff to  perform his duty relative to  the attached property. 
Mahoney v. Tyler, 40. 

SOLICITOR. 
1. Whcre a solicitor sued to recover money for thc distributees of n 

decedent, an  order directing tha t  said distributees be made 
parties plaintiff was proper. Brooks v. IIolton, 306. 

2. A solicitor cannot suc for the benefit of the distributees of a 
deceased person to recover money paid t o  a clerk of the Supe 
rior Court. Brooks v. Holton, 306. 
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SPECIFIC PERFORMANCE. 
1. Specific performance will not be decreed as  to land agreed to be 

conveyed by a person as  agent, such agent having no authority 
to make the contract. Tillery v. Land, 537. 

2. Specific performance will not be decreed as  to the lands of in- 
fants unless the contract is  ratified after they become of age 
Tillery v. Lulzd, 537. 

3. Specific performance agalnst a vendor denied, where i t  was in- 
tended to convey the interests of all owners in the premises, 
and a conveyance by the other owners could not be obtained. 
Tillery v .  Land, 537. 

4. Where tenants in common contract to convey land, specific per- 
formance will be decreed against those whose contract iqbind- 
ing, though no conveyance of the others can be had. Tillery 
v. Land, 537. 

5. Specific performance of the realty of a married woman will not 
be decreed when the contract is  executed in compliance with 
the statute. Tillery v. Land, 537. 

6. I n  this action for specific performance under a will herein set 
out the life tenant and the two remaindermen may convey a 
fee simple estate. Wool v. Pleetzoood, 461. 

7 Where real estate is devised to a person, with a proviso tha t  if 
such person dies without children, then the said property to  go 
to  other persons named in the will, the first taker is invested 
with a fee defeasible on dying childless. Wilkinson v. Boyd, 46. 

STATES. 
A bond by a clerk executed to the State Treasurer individually is 

not an  oficial bond and does not extend beyond the term dur- 

I 
ing which the clerk was appointed. Jackson v .  Martin, 196. 

STATUTE OF LIMITATIONS. See "LIMITATION OF ACTIONS." 
STATUTES. See "LAWS"; ('THE CODE." 

1. Semble, If not pleaded and proved, the presumption is t ha t  the 
common and statutory law of another State is  the same as  t ha t  

b of this State. Lassiter v. R. R., 89. 
2. The word "at," when used to designate a place, may and often 

must mean "near to." Way?zesoille v. Satterthwait, 226. 
3. Laws 1903, ch. 375, does not repeal Laws (Pr ivate)  185, ch. 127, 

sec. 16, or confer any power on the county commissioners to 
change or control the streets of the town of Waynewille. 
Waynesville v. Satterthwait, 226. 

4. The repeal of a statute does not affect an action brought there- . 
under, before the, repeal, for any penalty incurred. Grocery 
Co. v. R. R., 396 ' 

STREETS. 
Laws 1903, ch. 375, does not repeal Laws (Pr ivate)  1885, ch. 127, 

sec. 16, or confer any power on the county commissioners .to 
change or control the streets of the town of Waynesville. 
Waynesville v. Satterthwait, 226. 

STREET RAILROADS. 
b 

1. The killing of a dog by a street railway is not prima facie evi- 
dence of negligence. Moore 0. Electric Co., 554. 

2. I n  an  action against a street railway for killing a dog, the 
motorman is warranted in acting on the belief tha t  the dog on 
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STREET RAILROADS-Continued. 
the track apparently in the possession of his faculties will avoid 
danger. Moore u. Electric Co., 554. 

3. I n  an  action for the killing of a dog by a street car, i t  is  not 
competent to show the condition of the fenders on particular 
cars other than the one by which the dog was killed, i t  being 
shown that  the fenders were different on different cars. Moore 
u. Electric Co., 554. 

4. A street railway company, when i t s  cars are properly equipped, 
is not liable in damages for the killing of a dog by one of the 
cars, unless the killing was done under such circumstances as  
to  justify the conclusion t h a t  i t  was either willful, wanton, or . reckless. Noore v. Electric Car Co., 554. 

SUMMONS. See "PROCESS." 
The summons in an  action against a corporation need not state 

facts showing the defendant to  be a corporation. Fisher v. 
Insurance Co., 217. 

SUPREME COURT. 
The petition to rehear a case will be dismissed where there is  no 

reversible error. I n  re Drury, 81. 

SURETY SHIP. 
1. An action against the sureties on the  bond of a clerk for defalca- 

tions in the office of the State Treasurer is  barred after three 
years. Jackson v. Martin, 196. 

2. Where the cashier of a bank is elected "for one year," and the 
recitals in his fidelity bond refer to  his term of office, the 
surety on his bond is not liable for defalcations committed 
after the expiration of the term of office to  which the bond 
refers. Blades v. Dewey, 176. 

TAXATION. See "MUNICIPAL CORPORATIOSS." 
1. A tax  on the business of procuring laborers for employment out- 

side the State being an  exercise of the power of the State to  
levy taxes, the amount is not reviewable by the courts. 8. v. 
Robersofi, 587. 

2. The provision in the State Constitution requiring a proportional 
poll and property tax does not apply to municipal corporations. 
Wingate v. Parker, 369. 

3. Laws 1903, ch. 247, see. 74, taxing persons engaged in the busi- 
ness of procuring laborers for employment outside the State, is 
a valid exercise of legislative power to  tax  trades and profes- 
sions, and is not a police regulation. 8. v. Roberson, 587. 

TELEGRAPHS. See "CARRIERS"; "CORPORATIOJS"; "DAMAGES"; "NEG- 
LIGENCE" ; "RAILROADS." 

1. I n  an action against a telegraph company for failure to deliver a 
telegram, i t  is error for the tr ial  judge to assume in his in- 
structions the fact of the relationship of the plaintiff to  the de- 
ceased, there being no evidence or legal admission thereof, 
though the fact was not questioned on the trial. Harrisovt V. 

Telegraph Co., 381. 
2. Where a death message was sent to plaintiff, directed "G. (P. O. 

Idaho) ,  Fayetteville, N. C.," and asked plaintiff to  "write" if 
he could not come, the telegraph company was not guilty of 
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TELEGRAPHS-continued. 
negligence, on receiving the telegram a t  Fayetteville, in placing 
i t  in the post-office, addressed to plaintiff. Qainey v. Tele- 
graph Go., 261. 

3. In  an action to recover damages for failing to correctly transmit 
a telegram, the meaning or import of the message not appear- 
ing by its own terms or made known to the agent of the com- 
pany, no damage can be recovered for such failure beyond the 
price paid for the service. Williams v. Telegraph Co., 82. 

4. The sender of a telegram is entitled to damages for mental an- 
guish occasioned by the negligent failure of the telegraph com- 
pany to deliver thb same though the suffering would not have 
occurred had the company not informed him of the non-deliv- 
ery. Green v. Telegraph Go., 506. 

6. In an action against a telegraph company to recover ?lamages for 
failure to deliver a message, compensatory damages may be 
awarded though the message does not relate to sickness or 
death, mental anguish being shown. Green v. Telegraph Co., 
489. 

TELEPHONES. See "TELEGRAPHS." 
A prostitute and keeper of a bawdy-house cannot by mandamus 

compel the in~tallation of a telephone in such house. Bodwin. 
v. Telephone Co., 258. 

TENANCY I N  COMMON. 
1. Where tenants in common contract to convey land, specific per- 

formance will be decreed against those whose contract is bind- 
ing, though no conveyance of the others can be had. Tillery v. 
Land, 537. 

2. The aets and declarations of a life tenant are admissible against 
remaindermen for the purpose of showing that her possession 
was not adverse to certain of her tenants in common. Wood- 
lief v. Woodlief, 133. 

3. To bar a co-tenant the possession of a tenant in common must be 
exclusive under a claim of right, with no recognition of the 
rights of the co-tenant, and for twenty years. Woodlief v. 
Woodlief, 133. 

4. The fact that a testator, who owned only a five-eighths interest 
in certain land, devised the entire tract, does not prevend one 
of the remaindermen from purchasing certain of the outstand- 
ing interests as against his tenants in common. Woodlief v. 
Woodlief, 133. 

TENDER. 
Where a creditor agrees to accept a lesser amount in satisfaction of 

his debt, the lesser amount to include advertising, the amount 
of which was to be agreed upon by the creditor,. the failure of 
the debtor to pay the amount of the compromise, the creditor 
having refused to state the amount of advertising he would 
take, does not invalidate the compromise. Ramsey v. Browder, 
251. 

TORTS. 
It is not error to allow a plaintiff 'to amend his complaint, assumed 

to state a cause of action on contract, so as to declare on a tort 
arising out of the same transaction Reynolds v. R. R., 345. 
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TRANSCRIPT. See "CASE ON APPEAL." 
* 

TRIAL. see "ARGUMEXTS O F  COUNSEL.': 

TRIAL. Sce "REIEPS." 
1. Where the issues submitted are sufficient, the refusal to submit 

those tendered by defendant is not error. (Jroeery Co. v. R. R., 
396. 

2. I t  is proper to refuse an instruction where therc ,is no evidence 
on ~vhich to base it. Stewart v. R. R., 386. 

3. Whcre a trial  judge prescnts the argument of the solicitor he 
should cautidn the jury not to convict the defendant until his 
guilt had been shown beyond a reisonable doubt. 8 .  v. Davis, 
568. 

4. An expressinn by a trial judge that a witness had fully explained 
for an hour to the jury and to  the satisfaction of the court 
certain facts, is erroneous. B. v. Davis, 568. 

5. In  this case, overruling a former decision, a new trial  is granted, 
but the trial  will be under the law as  declared in the overruled 
decision. S. v. Bell, 674. 

TROVER AND CONVXRSION. 
1. An allotment of a year's support from growing crops a t  a speci- 

fied value is sufficiently definite to admit the record thereof in 
evidence by the widow in an action for the conversion thereof. 
Parker v. Brown, 280. 

2. Where a landlord harvests crops already allotted to the widow 
of the tenant as a part  of her year's allowance, he holds the 
same in trust for her, and she may bring trover therefor. Par- 
ker v. Brown, 280. 

3. In  an action by a widow to recover an interest in crops raised by 
her husband on leased land, the instruction of the trial  judge 
in this case is proper. Parker v. Brown, 280. 

4. The widow of a tenant cultivating land on shares, after the crop 
is allotted to her in her year's support, may maintain an action 
for conversion against the landlord. Parker v. Brown, 280. 

TRUSTS. 
1. I n  an action to enforce a parol trust, an evasive reply by the de- 

fendant, upon being requested to execute the trust and his fail- * ure to deny the agreement, is cvidencc of the trust. Avery v. 
Stewart, 426. 

2. In  an action to enforce a parol trust, the defendant having filed 
one answer denying the trust on information and belief and 
later filed another answer, the first answer may be introduced 
as cvidence in the nature of confession and avoidance, without 
introducing the second answer. Avery v. Btewart, 426. 

3. In an.action to enforce a parol trust a denial on information and 
belief by one who has personal knowledge of the facts is not 
sufficient as an answer. Avery v. Btewart, 426. 

4. The executor of a trustee in a dccd of trust has no power to sell 
the property conveyed therein, in the abscnce of a request so to 
do by one of the eestuis que trust. Eason v. Dortch, 291. 

5. Where the owner of land and his wifc conveyed i t  to defendant, 
who had agreed to hold i t  for plaintiff, who had a contract for 
i t  from the owner, defendant was bound to pcrform, whether 
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the owner's wife had joined in the contract with plaintiff or 
not. A very v.  Stewar t ,  426. 

6. I n  this aclion to enforce a parol trust ,  there is  suficient evidence 
of said t rus t  to  be submitted to  the jury. A m r y  v. Xteloart, 
426. 

7. 1 t a beneficiary of a parol t ru s t  in land had agreed to pay the 
$stee more money than the  lat ter  had advanced in the pur- 
6hase of the property does not affect the beneficiary's equity to 
compel performance of the trust .  Avery v. Stewart, 426. 

8. In an action to  establish a parol t rus t  whether the evidence is  
clear and satisfactory i s  for the jury. Avery v. Stewart, 426. 

UNDUE INFLUENCE. 
The fact t h a t  a man wills his estate t o  wife, excluding his chil- 

dren, his father, arid other relati$ dies not tend t o  show 
mental incapacity or undue influence. I n  re yeterson, 14. 

VENDOR AND PURCHASER 
1. Specific pet-formance against a vendor denied, where it was in- 

tended to convey the interests of al l  owners in the premises, 
and a conveyance by the other owners could not be obtained. 
il'illery v.  Land, 537. 

2. The measure of damages for failure to  convey land under a 
writtcrr contract 1s the difference between the contract price 
and the market value thereof. Leroy v. Jacobosky, 444. - 

VENUE. See "JURI~~ICTION." 

1. Dower must be allotted in a single action brought in the county 
in which the deceased last  usually resided. Hotoell v .  Parlcer, 
373. 

2. An action for the breach of covenants of seizin and the right to 
convcy is  not required to  be tried in the county in which the 
realty is situated. Eames v. Armstrong, 392. 

3. The rcnloval of a cause from one county to :tnother, on thc 
ground tha t  the essential evidence upon which the ease depends 
is  located in the lat ter  county, is  n matter within the legal 
discretion of the tr ial  judge. Eames o. Armslrong, 392. 

4. The venue of aclions for the recovery of personal property is  in 
the  county where the property is  situated, though the  ancillary 
remedy of clainr and delivery is  not resorted to. I3~own v. 
Cogdell, 32. 

e VERDICT. 

1. Where a vcrdict is set agide, not a s  a matter of discretion, but 
a s  a matter of law, an  appeal lies. Oil Co. v. Grocery Go., 
354. 

2. The refusal of a jnd,pent upon a v e ~ d i c t  is  a denial of a suh- 
stantial  right, and is  appealable. Oil Go. v.  Grocery Co., 354. 

3. A plea of former acquittal should aver t ha t  a judgment was en- 
tered upon the verdict in the former trial. A. v.  TIankins, 621. 

VERIFICATION. See "PLEADINGS." 
A managing or local aqent of a corporation may verify i t s  plead- 

ings. Godwin v. Telephone Go., 258. 



. 
IWDEX. 

VESTED RIGHTS. 
I n  this case, overruling a former decision, a new t r ia l  is  granted, 

but the t r ia l  will be under the law as  declared in the overruled 
decision. S. v. Bell, 674. 

WAIVER. 
1. Where a contract for the sale of sewing-mach' 

against the validity of par01 agreements with ag 
den was on a dealer, claiming a waiver of such 
show that  the agent making the same had auth 
Machine Co. v. Hall. 128. 

2. Where both parties appeal, counsel cannot waive a rule of the 
Supreme Court requiring a separate transcript  in each appeal. 
Miller v. Guaranty Go., 255. 

3. That  the evidence on which a default judgment was based was 
not sworn to was a mere error, waived by not being excepted 
to. Ins.  00. v.Bcott, 157. 

4 .  The defendant, in a default judgment, is  not entitled to have the 
same set aside for fraud, consisting of false allegations an& 
proof, which were known to  it* a t  the time the  judgment was 
rendered. Ins. Co. v. Scott, 157. \ 

WARRANT. See "IXDICTME~TS." 
1. A warrant charging a school-teacher with inflicting on a pupil 

immoderate punishment, but not setting out any facts showing 
serious damage, is  for simple assault only. S. v. Thornton, 
610. 

2. A defendant in a prosecution for a'simple assault may be tried 
in the Superior Court on the warrant  of the justice of the 
peace without an ipdictment by a grand jury. S. v. Thornton, 
611. 

WATERS AND WATER-COURSES. See "NAVIGABLE WATEE~." 
1. The act of the defendant in cutting a ridge or natural  water- 

shed between two streams, causing the waters of one to flow 
into the waters of the other, which formed the boundary of 
alaintiff's land. the new channel beins cut into the old a t  a 
r ight angle, so tha t  the water woulda be carried by i ts  own 
momentum across the channel and onto the pIaintiff's land, 
renders the defendant liable for the resulting damage. Craft  
v. R. IZ., 49. 

2. The control of navigable water belongs to  the public, and is  not 
appurtenant to the ownership of the shore. S. v. Tzviford, 603. 

3. Where a stream is navigable in fact, i t  is  navigable in law, and 
the capability of being used for the purposes of trade and travel 
in the usual and ordinary modes is the test, and not the extent 4 

and manner of such use. S.W. Twiford, 603. 
4. I n  this action to recover damages for the  diversion of water, the 

evidence is sufficient to be submitted to  the jury. Craft  v. 
R. R., 49. 

6. I n  an action for damages for maintaining a dam, a n  instruction 
tha t  to  entitle the plaintiff to  nominal damages he must show 
damages to an  "appreciable" extent is  erroneous, he being en- 
titled to  nominal damages if the water is  ponded on his land to 
any extent. Clzafin v. Mfg. Go., 364. 

6.  I n  this prosecution, for the obstruction of a water-course, whether 
it is  navigable is  a question for the jury. S. v. Twiford, 603. 
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WIDOW. 
1. Where the purchaser has paid the purchase-money and been put 

in possession, but no deed executed, his widow i~ entitled to 
have such property valued in allotting her dower. Howell v. 
Parker, 373. 

2. The dower of a widow shall embrace the residence last usually 
occupied by the deceased husband, and if the value thereof is 
as much as one-third of the realty of which the husband died 
seized, the widow has no interest in the balance of the estate. 
Howell v.  Parker, 373. 

3. Where a widow fails for fourteen years to have her dower al- 
lotted, she cannot take dower in lands bought by third persons 
from the heirs, wh%re there is enough realty left out of which 
to secure her dower. Howell v.  Parker, 373. 

4. The widow of a tenant cultivating land on shares, after the crop 
is allotted to her in her year's support, may maintain an action 
for cqnversion against the landlord. Parker 0. Broan, 280. 

5. Where a landlord agrees with the widow of the tenant, to whom 
the crop has been allotted as a part  of her year's support, that 
he will harvest the same, and after deducting the expenses pay 
her her part, he thereby recognizes the allotment. Parker v.  
Brown, 280. 

6. An allotment of a year's support from growing crops a t  a 
specified value is sufficiently definite to admit the record thereof 
in evidence by the widow in an action for the conversion 
thereof. Parker v. Brown, 280. 

1. I n  this action for specific performance under a will herein set 
out the life tenant and the two remaindermen may convey a 
fee simple estate. Wool 0. Fleetwood, 461. 

2. On an issue of devisavit vel non, the principle of law which , 

attaches peculiar importance to the opinion of medical men 
upon questions of mental capacity does not apply to the opin- 
ion of expert physicians expressed upon hypothetical questions. 
I n  re Peterson, 14. 

3. A will providing for a life estate in realty and that i t  shall not 
be sold during the life of the life tenant is void as against pub- 
lic policy. Wool v.  Fleetwood, 460. 

4. On an issue of devisavit veE non i t  is competent to ask a medical 
expert whe'ther upon a given state of facts the testator was 
competent to make the will. I n  re Peterson, 14. 

5. On an issue of devisavit vel non i t  is competent to show what 
was said by the devisee or legatee when notified of the execution 
of the will. I n  re Peterson, 13. 

6. Where a testator devises land to a person for life and a t  her 
death to be managed for five years by an administrator, and a t  
the expiration of the five years to go to the remaindermen, the 
remaindermen take a vested estate immediately on the death of 
the life tenant. Wool v. Fleetwood, 460. 

7 .  On an issue of devisavit we1 no%, the principle of law which 
attaches peculiar importance to the opinion of medical men 
upon questions of mental capacity does not apply to the opin- 
ion of expert physicians expressed upon hypothetical que8. 
tions. I n  re Peterson, 14. 



INDEX. 

8. The fact tha t  a man wills his estate to his wife, excluding his 
children, his father, and other relatives, does not tend to show 
mental incapacity or undue influence. I n  r e  Peterson, 14. 

9. On an issue of devisavit oel non, i t  is not competent to show by 
the caveators a conversation had with the testator, though i t  
was in the presence of a person interested in the action a t  the 
time of the trial, but not a t  the time of the conversation. I n  
r e  Peterson, 13. 

10. Under a devise providing tha t  a t  the expiration of the estate of 
a life tenant the property given to  the life tenant shall be 
equally divided between the children of the testator, the rep- 
resentatives of such children as  may have died to stand in the 
place of their ancestors, the husban'd of one of the children who 
died without issue and before the life tenant does not take 
under the  will, though he be the  sole devisee of the  wife. 
Bonner o. Hackney, 187. 

11. Where a testator by his will provided, "I will anh bequeath to 
my daughter K. and heirs my farm on Railey's branch, known 
a s  the 'Peter Anders place,' which said place I lend to  my 
daughter N., but not subject to any debts she and her husband 
may contract, but to be bona fide the property of her lawful 
heirs," his aaughter took a fee simple estate. Br i t t  v. Lumber 
Co., 171. 

12. A devise of realty t o  a person, and if he marries "and has a law- 
ful heir, they to  have the land, such devisee takes a fee simple ' 
title. Cooper Em parte, 130. 

13. Where realty is devised t o  a person during his natural  life, and 
after his death to his heirs in fee simple, with the condition 
tha t  if he should die without heirs the property should go to  
another, the first devisee takes a fee simple estate. Morrisett 
o. Bteoens, 160. 

14. Where a husband wills land belonging to his wife to  her for life, , 
together with certain personal property, and she qualifies a s  
administratrix with the will annexed, she is  estopped from 
afterwards claiming title to the lands devised other than under 
the will. Tripp v. Nobles, 99. 

15. Where land is charged with debts, the owner has no power by 
an  election to  take under a will other property and surrender 
the property charged, so as  to  permit i t  to  pass to  others dis- 
charged of such debts. Tripp c. Nobles. 99. 

16. Where land is  devised to a person for life i n d  a t  her death to 
vest in the children of the testator during their natural  lives 
and a t  their death to vest in their lawful heirs, such children 
take a fee on the death of the life tenant. Wool v. Fleetwood, 
460. 

17. Where land is charged with debts, the owner has no power by 
an  election to  t.ake under a will other property and surrender 
the property charged, so as  to  permit i t  to pass to others dis- 
charged of such debts. Tripp v. Nobles, 99. 

18. The devising of land by a grantor in a deed is  competent evi- 
dence on the question of the delivery of the deed, where the  
grantor a t  his death was in possession of the lands and the 
deed. Johnson v. Cameron, 243. 

19. Where real estate is  devised to  a person, with a proviso t h a t  if 
such person dies without children, then the said property to  go 
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WILLS-Continued. 
to other persons named in the will, the first taker is invested 
with a fee defeasible on dying childless. Mahoney v. Tyler, 46. 

WITNESSES. See "EVIDENCE." 
1. Where incompetent evidence is admitted without objection, a t  a 

subsequent trial, the witness being dead, i t  is not competent to 
prove what witness testified a t  former trial if objected to. - 
Meekins v. R. R., 1. 

2. On an issue of devisavit vel non, the principle of law which at- 
taches peculiar importance to the opinion of medical men upon 
questions of mental capacity does not apply to the opinion of 
expert physicians expressed upon hypothetical questions. I n  
re Peterson, 14. 

3. On an issue of devisavit vel non, i t  is not competent LO show by 
the caveators a conversation had with the testator, though i t  
was in the presence of a person int&ested in the action a t  the 
time of the trial, but not a t  the time of the conversation. I n  
re Peterson, 13. 

4. A witness interested in the result of an action may testify as to  
a transaction between the deceased under whom she claims her 
interest and the adverse party. Johnson v. Cameron, 243. 

5. The removal of a cause-from one county, to another, on the 
ground that  the essential evidence upon which the case depends 
is located in the latter county, is a matter within the legal 
discretion of the trial  judge. Eames v, Armstrong, 392. 

0. An interested witness may testify to declarations of a deceased 
person relative to boundary lines. Yow v. Hamilton, 357. 

7. Where the husband of an administratrix, not being a party to 
the action and having no interest in the event thereof, testified, 
it did not render admissible testimony of the defendant as to 
transactions between the deceased and the defendant. Hall v. 
Holloma~,  34. 

YEAR'S SUPPORT. 
An allotment of a year's support from growing crops a t  a specified 

value is sufficientIy definite to admit the record thereof in evi- 
dence by the widow in an action for the conversion thereof. 
Parker v. Brown, 280. * 




