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ARGUED AND DETERMINED I N  THE 

SUPREME COURT 
NORTH CAROLINA 

AT RALEIGH. 

SPRING TERM, 1905. 

7 

McR'EILL V. RAILROAD. 

(Filed 4 April, 1905.)' 

Judgments-Interest. 

By virtue of section 530 of The Code, a judgment bears interest from the time 
of its rendition until paid, though nothing is said thereill about interest. 

TH TI ON by W. H. McNeill, against the Durham and Charlotte Rail- 
road Company, heard by W a ~ d ,  J., d January Term, 1905, of MOORE. 

Plaintiff recovered a judgment against defendant in the sum of $4,000 
for injuries caused by its negligence, and for costs. Defendant appealed 
to this Court, where the judgment was affirmed. There was no provision 
i n  the judgment for interest from the date of its rendition. Upon the 
certificate of this Court, plaintiff moved in the court below for 
execution on the judgment, and defendant moved that the case be ( 2 ) 
retired from the civil docket and, also, that the judgment be 
marked satisfied, i t  appearing that defendant had paid $4,000 on the 
judgment and had paid the costs. The court granted plaintiff's motion 
and signed an order to the clerk to issue execution for the amount due 
on the judgment. To this order and td an order overruling the motion, 
defendant excepted and appealed. 

W. J .  Adams, U. L. Bpence, and James D. McIver for plaintiff. 
Guthrie & Guthrie and H. F. Seawell for defendant. 

WALKER, J., after stating the facts: The question in this case is 
whether the plaintiff is entitled to interest on his judgment, nothing 
being said therein about interest. The contention of the defendant is 
that while by section 530 of The Code i t  is provided that a judgment 
shall bear interest until paid, in order to do so i t  must be expressly stated 
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in the judgment that it bears interest, by reason of the concluding words, 
namely, ('and the judgment and decree of the court shall be rendered 
according to this sedion" I n  construing these words, i t  is our duty 
to try to get at the real intention of the Legislature by carefully attend- 
ing to the phraseology of the entire section. We must ascertain the 
relation of the provision in the clause we have quoted to the general 
object intended to be secured by the act, and determine whether that 
provision is mandatory or merely directory. "Those directions which 
are not of the essence of the thing to be done, but which are given with 
a view merely to the proper, orderly, and prompt conduct of the business, 
and by the failure to obey which the rights of those interested will not 
be prejudiced, are not commonly to be regarded as mandatory; and if 
the act is performed, but not in the time or in  the precise mode indi- 

cated, i t  will still be sufficient, if that which is done accomplishes 
( 3 ) the substantial purposes of the statute." 2 Sutherland Stat. 

Const. (Lewis), sec. 611. The principle is aptly stated in Sedg- 
wick on Stat. and Const. Law (1857), 368, as follows: "When statutes 
direct certain proceedings to be done in  a certain way or at a certain 
time, and a strict compliance with these provisions of time and form 
does not appear essential to the judicial mind, the proceedings are held 
valid, though the command of the statute is disregarded or disobeyed. 
I n  these cases , by a somewhat singular use of language, the statute is 
said to be directory. I n  other cases, the statute is held to be imperative 
or mandatory." Tested by either statement of the rule, we think the 
statute under consideration is directory so fa r  as it provides that the 
judgment must itself state that i t  shall bear interest from the date of 
rendition until i t  is paid. I t  is perfectly clear that such a statement 
in  the judgment is not essential to effectuate the intent of the Legisla- 
ture, which is to allow interest on judgments. I f  the amount of the 
principal is fixed, the statute provides that i t  shall bear interest, and 
everything is already stated in the judgment necessary to carry out this 
leqding object of the statute. I f  i t  was further stated that i t  should 
bear interest until paid, this wmld be saying no more than the law 
already provides. The insertion of the statement, therefore, is not 
essential. and the main intention will not be defeated by its omission. 

I t  is hest always that the court in  its judgment should state fully 
the amount to be raised by the execution, both principal and interest; 
but the plaintiff will not forfeit his right to interest by the failure to 
do this, when enough appears on the face of the judgment to enable 
the officer to compute the amount justly due. All he is required to 
know is the amount of the ~ r i n c i ~ a l ,  and then the statute makes that 

& ,  

amount bear interest to the time of payment. I n  Deloach v. Worlce, 10 
NJ C., 36, this Court says: "The evident design was t~ allow the . 

2' 
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plaintiff interest on the principal sum recovered in a judgment ( 4 ) 
from the time of its rendition; and the direction to the jury to 
distinguish between the principal and interest was intended to provide 
for. those cases in which the whble sum is assessed in damages, so as to 
enable tlie clerk or the sheriff to compute the interest on the principal 
sum. But where the principal and interest are discriminated on the. 
record, or it can be collected from an inspection of it what the principal 
sum was, i t  is equally within the spirit of the act that interest should 
be calculated on that." 

At common law a judgment did not carry interest when an execution 
or sci. fa. was issued upon it. I n  an action upon the judgment the plain- 
tiff could recover interest by way of damages for the detention of the 
money. The statute was passed for the purpose of amending the law 
in this respect. Collais v. McLeod, 30 N .  C., 221. The intent was that 
principal should bear interest in this case as in all others, because it 
was just and right that it should, and that the technical rule of the 
common law should not longer stand in the way. The sole purpose was 
to have it appear on the record what sum will carry interest after 
judgment. We would be insisting too much on the letter instead of 
the spirit of the statute if we should hold otherwise. Deloach v. WorTce, 
supra. 

The views we have expressed are supported by decisions of this Court 
other than those already cited. Farmer v. Willard, 75 N.  C., 402; Long 
v. Long, 85 N.  C., 415. I n  neither of those cases was there any state- 
ment in the judgment that it carried interest. The Court held that 
the judgments bore interest by virtue of the express provision of the 
statute to that effect. See, also McRae,v .  Malloy, 87 N. C., 196. I n  
Amis  v. Smith, 16 Peters, 311, the Court says: "We can see no good 
reason why interest upon a judgment, which is secured by positive 
law, is not as much a part of the judgment as if expressed in ( 5 ) 
it." Language almost identical was used in 8. v. Boyel, 14 Mo. 
App., 189. "In order," says the Court, "that the judgment should bear 
interest, it was not necessary that the court delivering the judgment 
should say so, and make this statement a part of the judgment, because 
the statute provides that every judgment shall bear interest.'' Rhodes v. 
Vaughan, 9 9. C., 170, 171. 

While, as we have substantially said, i t  is best always to follow es- 
tablished precedents and the directions of the law in drawing judg- 
ments? yet strict observance of a prescribed formula is not absolutely 
essential to save a right expressly given by statute, if a party is other- 
ivise entitled to it, and the court is enabled from what does appear in 
the judgment to determine, the right and to enforce it by its process. 
Lewis' Sutherland, see. 610 et seq. 'Besides, as the provision is expressed 

3 
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aflirmatively, there being no negative words to indicate that the Legis- 
lature intended noncompliance to work a forfeiture, the general rule 
is that in such a case the provision is merely directory. Sedgwick, 
supra, 370. We cannot think the Legislature intended an insertion of 
the statement that the judgment carried interest should be indispensable 
to its recovery. 

As the payment was by the law applied first to the interest accrued, 
and then what was left to the principal, a balance was due on the 
judgment. The .court was therefore right in ordering execution to issue 
for the amount due. 

No  error. 

Cited: R. R. v. Mfg.  Co., 166 N.  C., 182; Durham 1:. Duvis, 171 
N. C., 308. 1 

(Filed 4 April, 1906.) 

Deeds-Mistake-Ref ormutio~Evidenee-Competency-Xuficiency- 
Questions for Jury. 

1. In an action to correct a deed, evidence of a conversation between plaintiff 
and the grantor, showing the agreement made at the time the land was 
purchased, is admissible. 

2. In an action to correct a deed made to the plaintiff's wife, who is dead, the 
plaintig can testify as to what took place between him and the grantor, 
who is living; and the fact that his wife's estate is affected by the evi- 
dence does not render it incompetent under section 590 of The Code. 

3. Where there is any evidence of an alleged mistake in a deed or other similar 
equity requiring clear and convincing proof to sustain it, the case must 
go to the jury with proper instructions as to the intensity of the proof, 
and the judge has no right to declare the evidence insufficient to establish 
the equity because he may not consider it clear, strong, and convincing. 

4. In an action to correct a deed executed to plaintiff's wife, evidence that 
plaintiff paid for the land with his own money, that his wife had no 
money. that he took possession when the deed was executed and held it 
ever since, that they had no children, that he held possession as against 
her heirs, after her death, for eight years, without any claim for rent or 
any right of entry being asserted by them, is sufficient to suppxt a verdict 
for plaintiff. 

HBOWN, J., did not sit on the heaving of this case. 

ACTION by S. W. Lehew against F. B. Hewett and others, heard by 
Brown, J., and a jury, at  September Term, 1904, of BRUNSWICK. 

From a judgment for the plaintiff, the defendants appealed. 
4 



N. 0.1 S P R I N G  TERM, 1905 

LEIIEW v. HEWETT. 
* 

This action was brought to correct a deed. Plaintiff alleged and in- 
troduoed evidence to show that he bought the land from Frank.Hewett 
in 1878 and paid for i t  out of his own money. H e  directed the deed 
to be made so as to convey the land to his wife, Mary B. Hewett, 
and if she died first, then to himself, Frank Hewett drew the ( 7 ) 
deed so that it conveyed the land to Mary B. Hewett in  fee, 
without mentioning the plaintiff. There was evidence that plaintiff 
and his wife had no children, and that plaintiff took possession when 
the deed was executed and has held i t  ever since. His wife died in 
1889. Plaintiff testified that he did not discover the mistake in the 
deed until 1897, a short time before this action was commenced. De- 
fendant moved to nonsuil the plaintiff under the statute. The motion . 

was overruled, and defendant excepted. Upon issues submitted, the 
jury found that plaintiff paid the purchase-money for the land upen 
an agreement with Frank Hewett that i t  should be conveyed by deed 
to Mary B. Hewett, and if she died first, then to the plaintiff, and that 
this clause was omitted from the deed by mutual mistake of the par- 
ties. There was judgment upon the verdict for the plaintiff, and the 
defendant having duly excepted, appealed and assigned the follow~ng 
errors : 

1. That the court erred in  admitting the conversation between him- 
self and Frank Hewett, which was objected to on the ground (1)  i t  was 
a contract concerning land, and not in  writing, and (2)  that i t  was not 
admissible under section 590 of The Code, as i t  was substantially a 
transaction between himself and his wife, now deceased. 

2. That the judge erred in not holding that the evidence was not 
sufficient to be submitted to the jury to reform the deeds declared for, 
or either of them. 

3. That the judge erred in not deciding that the evidence was not 
sufficient to justify the court in reforming the deeds, or either one of 
them. 

Iredell  Meares  for plaintiff .  
John D. Bellamy for defendant.  

WALKER, J., after stating the case: The first assignment of ( 8 ) 
error cannot be sustained. I t  is true that cont'racts relating to 
land must be in writing, but every deed presupposes an oral agreement 
between the parties, which is  to be finally evidenced by the deed, and 
the conversation between plaintiff and Hewett related to such an agree- 
ment. I t  was for the purpose of showing the variance between this pre- , 

liminary agreement and the deed that the evidence was offered, and i$ 
was clearly competent for that purpose. I t  was the very gist of the 
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controversy, and to question the right to introduce parol testimony 
is to deny the jurisdiction of a court of Equity in such cases. W w e -  
house Co. v. Ozmemt, 133 N. C., 839. We find i t  stated in 3 Greenleaf 
on Ev. (16 Ed.), see. 360, that, subject to certain stated modifications, 
the rule is inflexible "that extrinsic verbal evidence is not admissible at 
law to contradict or alter a written instrument. I n  equity the same 
general doctrine is admitted, subject, however, to certain other modifica- 
tions necessarily required for 'that relief which equity alone can afford. 
For equity relieves not only against fraud, but against accidents and 
the mistakes of parties; and whenever a written instrument, in its 
terms, stands in the way of this relief, it is obvious that parol evidence 
ought to be admitted to show that the instrument does not express the 
intention of the parties, or, in other words, to control its written lan- 
guage by the oral language of truth. I t  may express more or less than 
one of the parties intended, or i t  may express something different from 
that which they both intended; in either of which cases, and in certain 
relations of the parties before the court, parol evidence of the fact is 
admissible as indispensable to the relief." Nor was this evidence in- 
competent under section 590 of The Code. Plaintiff testified to no trans- 
action or communication between himself and his wife, but solely to - 
what took place between him and Hewett, who is now living. The mere 

fact that his wife's estate is affected by the evidence does not 
( 9 ) render it incompetent. 

The last amignment of error is the one mainly relied on. By 
it the defendant challenges the correctness of the ruling made in this 
case when before us at a former term (130 N. C., 22), and in several 
other cases, to the effect that the judge cannot pass upon the weight of 
evidence and withdraw a case from the jury when it appears to him 
that the evidence is not clear, strong, and convincing. I t  is argued by 
counsel that whether it is of that character is a preliminary question 
of law for the judge to decide; but it is clear to us that this cannot be 
so. A decision of the judge to submit a case to the jury would, if de- 
fendant's counsel is right in his view, be virtually an intimation to the 
jury that the evidence is clear, strong, and convincing; whereas, under 
our law, i t  is peculiarly the duty of the jury to pass upon the weight of 
the evidence: and a like result would follow when the evidence is re- 
quired only to preponderate, or the State is required to prove its case ' 

beyond any reasonable doubt, in a criminal action. For the same 
reason, the judge cannot withdraw a case from the jury if there is any 
evidence, though it may not be clear, strong, and convincing. The stat- 
ute positively forbids him'"to give an opinion whether a fact is fully . 
or sufficiently proved, such matter being the true office and province of 

the jury." Code, sec. 413. Under this act the weight of the evidence 
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is left entirely with the jury. The court must, of course, explain to 
the jury the law in regard to the intensity of the proof, but the jury 
must finally decide what weight should be given to it i n  reaching a con- 
clusion, whether i t  is sufficient, according to the rule laid down by the 
court, to warrant a verdict in favor of the party who claims the right 
to recover upon it. This must necessarily be so; otherwise, the judge 
may decide, in  a case where only a preponderance of the evidence is 
required to entitle a party to a verdict, that there is or is not wch 
preponderance, and in a criminal case that the evidence does or ( 10 ) ja does not exclude reasonable doubt. The difference between those 
oases and ours, in respect to the proof, is one only in  degree and not in 
principle. Cobb v. Edwards, 117 N. C., 253; Hemphill v. Hemphill, 99 
N.  C., 436; Lehew v. Hewett, 130 N.  C., 22. I f  the judge cannot decide 
the question as matter of law in one of the cases, he cannot do so in 
either of the others, because they all relate to the quantity of proof, 
the law merely requiring stronger evidence when there is a presumption 
against the existence of the fact proposed to be established than when 
there is no such presumptioh. We cannot assimilate a trial before a 
jury to one before a chancellor under the former system of equity, as the 
Constitution and the statute regulate trial by jury and forbid the judge 
to express any opinion upon the weight or sufficiency of the evidence; 
whereas there was no such restraint put upon the chancellor, who passed 
upon the evidence himself as a trier of the facts, and determined whether 
.it was of the convincing character required by the rule in chancery. 
As these equitable matters are now submitted to a jury, under the 
guidance of the judge as to the law, they must be investigated like other 
issues of fact and according to the method and procedure of ordinary 
jury trials. I t  has been the settled rule of this Court for many years 
that if there is any evidence of the alleged mistake in  a deed, or other, 
similar equity requiring clear and convincing proof to sustain it, the 
case must go to the jury with proper instructions as to the intensity 
of the proof, and the judge has no right to declare the evidence insuffi- 
cient to establish the equity because he may not consider i t  clear, 
strong, and convincing. Perrall v. Broadway, 95 N .  C., 551; Berry 
v. Hall, 105 N.  C., Cobb v. Edwards and Lehew v. Hewett, supra; 
Avery v. Stewart, 136 N .  C., 426. 1% Ferrall v. Broadway, supra, the 
Court says: "What effect is to be given to testimony, competent in law 
to establish a fact, belongs exclusively to the jury to determine, as also 
the  credibility of witnesses who give the testimony. This is so 
universally recognized and acted on in  the administration of the ( 11 ) 
l a p  in t?ibunals constituted of a judge and jury, and exercising 
their several functions; as to need no support from references. The er- 
ror committed in the charge is in  imposing upon a jury the rule which 
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a judge, passing upon facts without a jury, prescribed for his own 
action, as one which the jury is bound to obey." 

Nut, apart from the rule that the judge cannot weigh the evidence, 
even in causes of an equitable nature, when the proof must be clear, 
strong, and convincing, we think there was sufficient proof in  this case 
to carry i t  to the jury. The plaintiff testified that he paid for the land 
$1,330, and as to this he was corroborated by the testimony of Wescott 
and by other evidence in the case. His wife had no estate out of which 
to pay the purchase-money, except an interest i n  land which she kept 
during her lifetime. H e  took immediate possession of the land and 
continued in possession to the time of bringing this suit. H e  had no 
children by his first wife, and yet continued to hold the possession as 
against her heirs after her death, for about eight years, without any 
claim for rent or any right of entry being asserted by them. This 
has generally been considered a fact, dehors the deed, entitled to much 
consideration by a jury. Shelton v. Xhelton, 58 N.  C., 292. There was 
a t  least sufficient evidence in  law to support the verdict. 

When the verdict is against the weight of the testimony, the losing 
party can apply to the judge, in  cases like this one, as in other cases, 
to set aside the verdict; and this seems to be the only mode of relief. 
The judge can, of course, set aside the verdict of his own motion, if he 
sees proper to do so. This disposes of the assignments of error. The, 
other points made in the brief are without merit. 

No error. 
Cited: King I , .  Hobbs, 139 N. C., 171; Whi te  v. Carroll, 14'7 N .  C., 

334; Gray u.  Jenkins, 151 N. C., XcWhir ter  I:. McWhirter, 155 
N.  C., 147; Archer v. McClure, 166 N.  C., 148; Lamb v. Perry, 169 
N .  C., 445; Glenn o. Glenn, ib., 731; Ray o. Patterson, 170 N .  C., 227; 
Champion v. Daniel, ib., 332; Grimes v. Andrews, ib., 523; Sills v. 
Ford, 171 N. C., 736; Poe 2.. Smith ,  172 N. C., 73; Johnson u. ,Johnson. 
ib., 532; Potato Co., v. Jeanette, 174 N.  C., 243; Boone v. Lee, 175 N.  C., 
384; Long v. Guaranty Po., 178 N. C., 506; lieece v. Woods. 180 N. I"., 

633; L ~ f f o w i t z  v. flilver 182 N. C., 350. 

PHII;IIIPS V. RAILROAD. 

(Filed 4 April, 1905.) 

Railroads-Proximate Cause-Fires-Damages-Ir~truct~ons. 

1. The question as to proximate cause, under all the circumstances, is neees- 
sarily one of fact for the jury, under proper instructions. 
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I 2. The owner of premises is not bound to anticipate negligence'af a railroad, 
and by way of prrvention make provision against communication of fire. 

3. The fact that the plaintiff's land did not adjoin the defendant's right of 
way, and the fire necessarily traversed the land of several intermediate 
proprietors before reaching plaintiff's property, did not per se absolve the 
defendant from liability, but was a circumstance to be weighed in con- 
sidering whether the defendant's negligence was the proximate cause of 
the plaintiff's damage. 

4. In an action for damages from fire set out by the defendant, if the fire 
caught on the defendant's right of way by reason of the defendant's 
negligence and spread! across the lands of several intervening landowners 
to the plaintiff's land two and one-half miles away, the defendant would 
be liable to the plaintiff for the damages sustained. 

ACTION by B. P. Phillips and wife against Durham and Charlotte 
Railroad Company, heard by Ward, S., and a jury, at  January Term, 
1905, of MOORE. 

From a judgment for the plaintiff, the defendant appealed. 

W. J.  Adams, U. L. Spenke and J .  D. .McTtwr for plaintifs. 
Guthrie & Guthrie and H. P. Seawell for defendant. 

CLARK, C. J. This is an action for damages alleged to have been 
sustair~ed by fire negligently set by sparks from defendant's en- . 
gine falling on its right of way, on which i t  hcd negligently per- ( 13 ) 
mitted leaves and other inflammable material to accumulate, 
which fire had extended thence across the lands of intervening proprie- 
tors till i t  had reached and damaged plaintiff's prelhises, whiFh were 
2y2 miles distant i n  a direct line, and farther following the course and 
path of the fire. The engineer testified that he thought his engine had 
on a spark arrester the day of the fire, but was not certain, and another 
wibness said positively that the engine had no spark arrester that day, 

The auestiori as to uroximate cause. under all the circumstances, i s  
necessarily one of fact for the jury, under proper instructions to the 
jury; and these, we think, the court gave i n  the following instructions, 
asked by the defendant : 

"It is not the duty of a railroad company to go off its right of wax 
and premises to clear up rubbish from all lands adjoining and adjacent 
to its right of way, and i t  is not liable or chhrgeable with negligence 
for the spread of fire from its own right of way which was too remote 
for the railroad company to reasonably anticipate and expect such spread 
of fire i n  case sparks from its locomotive should accidentally set fire 
to adjoining lands. 

"If sparks from a railroad locomotive should set fire to combustible 
material on the land of an adjoining landowner, there is no liability for 

9 
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negligence on the part of the railroad company if it simply fails to 
prevent the spread of such fire to the lands and premises of more remote . 
landowners. 

"That the defendant is not liable if the jury shall find from the evi- 
dence that the burning of the plaintiff's property was a consequence not 
to he reasonably expected in the natural and usual course of events from 
the act complained of; and if the jury shall so find, they should answer 
the issue No. 2, 'No.' 

"To render the defendant liable in this action,, the injury suffered 
, by the plaintiff must have been the natural and probable conse- 

( 14 ) quence of the defendant's negligence; such a consequence as un- 
der the surrounding circumstances of the case might'or ought 

to have been foreseen by the wrongdoer as likely to result from his ac- 
tion. 

"In considering whether or not the burning of the plaintiff's property 
was a natural and probable consequence of defendant's act in starting 
the fire, if you shall find that the defendant did start the fire, the jury 
should consider the distance to the plaintiff's property from the point 
at which the fire started, the condition of the intervening land with 
reference to combustible material thereon, the state of the wind, if they 
should find from the evidence that the same was unusual and extraordi- 
nary, and not to be expected for the locality and season, and the 
probability or otherwise of the fire being gotten under control by prop- 
erty-owners.or others before it reached plaintiff's premises. 

"That if the jury shall find from the evidence that the fire was 
caused by the ignition of combustible matter on the defendant's right 
of way by a spark from defendant's engine, and burned across the prop- 
erty of intervening landowners to plaintiff's property, which it burned, 
but that there intervened after the act of the defendant an unusual and 
extraordinary wind, a wind not to be expected in that locality and at 
that season, without which the plaintiff's property would not have 
burned, the defendant is not liable, and the jury should answer 'No' 
to second issue. 

"That if the jury finds from the evidence that the engine of the de- 
fendant on the occasion complained of was properly equipped with a 
spark arrester and the fire was not kindled on the right of way of the 
defendant, the defendant is not liable, and the jury should answer the 
second issue 'No,' and the burden of showing that the fire started on the 
right of way is on the plaintiff. 

"Even though the jury should find from the evidence that the defend- 
ant's right of way was not free from combustible material, still 

( 15 ) the defendant is not liable unless they shall also find from the 
evidence that the presence of such combustible material was by 

10 
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the fault and negligence of the defendant, and further that i t  was the 
proximate cause of the injury and destruction of the plaintiff's prop  
erty; and unless they so find they should answer the second issue 'No.' 

"If the jury shall find from the evidence that the defendant exercised 
due and reasonable care and precaution to keep its right of way reason- 
ably and properly clear of rubbish and other combustible material at 
the point where the fire is alleged to have originated, and, without the 
knowledge or default of the defendant, two trees were cut on adjoining 
lands and the limbs or laps were thrown upon the right of way.and left 
there by other parties, and this conduct of third persons was the proxi- 
mate cause of the injury to the plaintiff's property, the defendant is not 
liable, and the jury should answer the second issue 'No.' " 

There was no exception to the charge upon the first issue, nor to the 
following : 

(That  it is not the duty of a railroad company to clear up all of its 
right of way or to cut down all the bushes or trees, except so far as to 
make its track and roadbed safe, nor to cut' down all the growing shrub- 
bery on its right of way; but a railroad company does owe to the public 
and the neighboring landowners the duty to keep its track and roadbed 
clear of all such substances as are liable to be ignited by sparks and 
cinders; and, also, a railroad company must not only keep its track 
and roadbed free from such inflammable substances, but it must go to 
the extent of keeping a reasonable distance of its right of way beyond 
its track and roadbed free from such substances, and whatever distance , 

from its track or right of way that may be reasonably necessary in the 
exercise of ordinary care to prevent such inflammable and combustible 
substances being ignited by its engines must be kept free from them; 
and if the company fails in this duty to the public it is liable 
in damages to those who are directly injured thereby; and if it ( 1 6  ) 
is necessary to keep its entire right of way free from combustible 
substances to prevent ignition from engine sparks, then the whole right 
of way must be kept clear from these inflammable and combustible sub- 
stances." 

There was no exception to this ipstruction, por to the following: 
"It is not negligence for a railroad company to fail to adopt and to 

use approved appliances merely because they are known and approved, 
and it is not its duty to keep a lookout for improvements and inventions 
and buy all such as are approved; nor is it the duty of a railroad com- 
pany to equip its engines with the best approved devices and appliances 
for arresting sparks which tend to fly from its engines; but it is the 
duty of a railroad company to use proper spark arresters in its engines 
and to prevent the escape of iridescent sparks, and it is negligence not 
to adopt and use spark arresters in the engines which are in general 

11 
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use, and a railroad is liable in damages for any injury directly caused 
by failure to use approved spark arresters which are in general use. 

"You must first ascertain whether or not the fire was caused by fire 
or sparks from the engine. The burden of proof is on the plaintiffs to 
show this. I f  plaintiffs have not shown it, that ends the case, and you 
should answer the second issue 'No'; and if you find that the fire was 
occasioned by fire or sparks from the engine, then you must go further 
and inquire whether or not the defendant company has been negligent, 
and also whether or not the damage to plaintiff, if you find she has 
been damaged, was proximately caused by such negligence; if so, you 
should answer the second issue 'Yes.' " 

To the following instructions the defendant excepted : 
"If the jury shall find from the evidence, the burden being on the 

plaintiff, that the defendant company permitted dead grass and 
( 17 ) straw and pinetops and an  accumulation of inflammable and 

combustible matter to exist on its right of way so near the track 
as to collect fire from the engine, and it did collect fire from the engine 
and i t  became ignited by sparks from the engine, and the fire sprebd 
rapidly across the right of way and thence across the lands of several 
other persons to the feme plaintiff's property and destroyed her prop- 
erty, then this would be negligence on the part of the defendant; and 
if you find these to be the facts i t  devolves on the defendant to show 
that the engine was properly equipped with the usual and proper ap- 

, pliances to avoid doing injury from the escape of burning sparks, and 
if you find i t  was not thus furnished and the fire was conveyed from 
the smokestack to the right of way and thence across the land of several 
other persons to feme plaintiff's land and destroyed her property, and 

' you find that this was the natural and proximate cause of the property 
of feme plaintiff being destroyed by fire, and that said injury suffered 
was the natural and probable consequence of said negligence and such 
as under the surrounding circumstances of the case might or ought to 
have been reasonably anticipated by the defendant as likely to result 
from its actions, then you will answer the second issue 'Yes.' 

"That upon all the evidence in  this case, if you believe the same, you 
will answer the third issue 'No.' " 

As to the fourth iseue, the court charged the jury as to the measure 
of damages, to which there was no exception, and, among other things, 
further charged the' jury that "in estimating the amount of damages 
which plaintiffs are entitled to recover, if you find that they are entitled 
to recover damages, you can consider the evidence describing the prop- 
erty injured or destroyed, or any part of i t  i.e., whether old or new, 
decayed or sound, and from all the evidence from your estimate of thc 
damages which plaintiffs are entitled to recover, if you find that 

12 
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they are entitled to recover damages; and where there is no evi- ( 18 ) 
dence of the description of any of the property destroyed, and 
where there is evidence of the value of the property destroyed, you may 
consider evidence of the value of said property in  finding the value of 
same in  estimating plaintiff's damages, if you shall find that they are 
entitled to recover damages; but you are not required to accept the 
estimated value of the property destroyed or the amount of damages , 

estimated by any witness." 
We find no error in the above, nor in  the refusal of sundry prayers 

for instruction, which in  substance asked the court to tell the jury: 
"That it was incumbent on the plaintiff to keep his premises in such 
order that if the defendant should negligently let fire escape, the prem- 
ises of the plaintiff would not be endangered thereby; that the defend- 
ant, not being able to keep trash off other premises than its own, is not 
liable for damages by fire to premises to which the defendant could not 
reasqnably expect the fire to spread ; that if intermediate owners allowed 
rubbish to accumulate on their premises,'and the fire extended across 
such premises to the plaintiff's, the defendant was not liable; that if the 
plaintiff had allowed rubbish to accumulate upon her own premises, 
by which the fire spread and injured the plaintiff, the defendant would 
not be liable; that negligence in  starting a fire is not the proximate 
cause of the destruction of property on land which does not abut on 
the premises on which the fire started, but to which it spread across 
intervening land; that upon the whole evidence in  this case the negli- 
gence of the defendant was not the proximate cause of the plaintiff's 
damage; that the burden was on the plaintiff to show that the engine 
was not equipped with a proper spark arrester, and that on the evi- 
dence the engine was thus equipped; and that after the plaintiff's 
premises were threatened with fire, if they could with exercise of care 
and prudence have saved from injury any part of the property, 
but failed to do so, the defendant was not liable for such part." ( 19 ) 
-4s to this last, there was no evidence to authorize the instruction 
asked, and the other prayers were properly refused, except so far as 
given in  the charge or other special instructions. The owner of premises 
is not bound to anticipate negligence of a railroad, and by way of pre- 
vention make provision a g a i ~ s t  communicstion of fire. 13 A. & E. 
(2 Ed.), 482. Hoag u. R. R., 80 Pa. St., 182. 

The fact that the plaintiff's land did not immediately adjoin the 
defendant's right of way, and the fire necessarily traversed the land of 
several intermediate proprietors before reaching the plaintiff's property, 
was a circumstance, with other circumstances mentioned in the instruc- 
tions given to the jury, to be weighed in  considering whether the 
defendant's negligence was the proximate cause of the plaintiff's dam- 

13 
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age (and the charge fairly presents this view); but the fact that the 
plaintiff's land did not adjoin the right of way does not per se absohe 
the defendant from liability, if in  fact the defendant's negligence was 

rr 
the proximate cause of the damage to the plaintiff's property; otherwise, 
the right to recover would depend solely upon whether the land set fire 
to by negligence of the defendant was held in  large o r  small tracts. 
1 A. & E. (2 Ed.), 450-464, and cases cited. 

I n  Black v. R. R., 115 N. C., 667, where, as here, the fire crossed the 
land of several intervening landowners before reaching and destroying 
Black's turpentine boxes 1y2 miles from the railroad track, the learned 
judge below told the jury that if the fire caught on the defendant's 
right of way by reason of the defendant's negligence, and spread "across 
the land of another person to the plaintiff's land, the defendant com- 
pany would be liable to the plaintiff for damages sustained," and on 
appeal this instruction was the chief matter i n  contest, and was sus- 

tained, Burwell, J., saying that the law in  this respect had,been 
( 20 ) correctly and succinctly stated by the court below. -4mong many - 

other cases to same purport, R. R. v. Bales, 16 Kans., 252 ; Perley 
v. R. R., 98 Mass., 414; R. R. v. Richardson, 91 U .  S., 454. I n  Poeppers 
v. R. R., 67 Mo., 715, the fire spread 8 miles, and in  R. R. v. McBride, . 
54 Kans., 172, i t  spread 10 miles, before reaching plaintiff's property, 
but i t  was held that the loss was not necessarily too remote. 

The greater the distance from the defendant's track to the premises 
which are damaged, the greater the probability that intervening and in- 
dependent causes might stop or extend the fire, and hence the less 
probability that the original negligence of the defendant is the proximate 
cause of the injury; but that is a matter for the jury under proper in- . struetion, and the defendant has no cause to complain of those given 
i n  this case. R. R. v. Hope, 80 Pa. St., 373. 

No error. 
Cited: West  v. R. R., 140 N.  C., 622; Williams v. R. R., ib., 625; 

R n o t t  v. R. R., 142 N. C., 242; Thomas v. Lumber Co., 153 N.  C., 354; 
W y a t t  v. R. R., 156 N. C., 315; Hardy v. Lumbev Go., 160 N. C., 121; 
A m a n  v. Lumber Co., ib., 373 ; Debigny v. Furniture Co., 170 N.  C., 199 ; 
lMeares v. Lumber Co., 172 N .  C., 294; Denny v. R. R., 179 N.  C., 534, 
535. 
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BARBER v. JUSTICE. 

(Filed 4 April, 1905.) 

Appeal-Countercase-Time of Service-CYorrectio~Certiorari. 

1. Seither this Court nor the court below can change, without agreement of 
both parties, the requirements of section 550 of The Code, which provides 
that if the appellant's case on appeal is not returned by appellee in five 
days, "with objections," it shall be deemed "approved." 

2. Where appellee's countercase, through inadvertence of counsel, was not 
served until the eighth day after service of appellant's case on appeal, a 
motion by appellee for certiorari will be denied, though appellee produces 
a letter from the trial judge that appellant's case is erroneous and, if 
given an opportunity, he will correct it. 

3. It is only when the trial judge has settled the case on appeal, in the exer- 
cise of his proper jurisdiction, that this Court, upon affidavit of error 
therein, and a letter from the judge that he wishes to make the correc- 
tion, will give him such opportunity. 

ACTION by W. T,. Barber against Luther Justice, heard by ( 21 ) 
Peebles, J., and a jury, a t  October Term, 1904, of SOOTLAND. 
From a judgment for the defendant, the plaintiff appealed. Appellee's 
motion for a certiorari being denied, he assented to a new trial. 

John, D. S h a w  d S o n  a s d  Gibson for appellant. 
Jonathan  Peele and N.  L. J o h n  for appellee. 

CLARK, C. J. Motion by appellee for certiorari. The appellant served 
his s ta tempt  of case on appeal within the statutory time. Appellee's 
countercase was not served until the eighth day thereafter. The Code, 
sec. 550, provides that if the appellant's case is not returned by appellee 
in five days "with objections" it shall be "deemed approved." 8. v. 
Price, 110 N. C., 600 and cases'cited. There is no agreement to extend 
time alleged or admitted, and neither this Court nor the court below 
can change the statutory requirement. The appellee does not allege 
that he was misled by the opposite party, but says that he relied upon 
the statement of another member of the bar that he had ten days in  
which to serve his countercase. I n  a criminal case, S. v. Downs, 116 
N.  C., 1066, the Court said: "Ignorance of law excuses no one, and the 
vicarious ignorance of counsel has no greater value. S. v. Boyet t ,  32 
N. C., 336. . . . If ignorance of counsel would excuse violations 
of the criminal law, the more ignorant counsel could manage to be the 
more valuable and sought for, in  many cases, would be his advice." If 
this is true in  criminal cases, certainly the inadvertence of counsel in a 
civil case cannot be more efficacious. I n  Phkfer v. Ins .  Co., 123 
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( 22 ) N. C., 410, Douglas, J., says: '(While i t  is always matter of 
regret that any one should suffer by following the advice of 

licensed attorneys, we cannot ignore the rights of adverse parties, or 
disturb the orderly procedure of the courts without sufficient cause." 

I f  the judge had, notwithstanding, "settled" the case, it would not have 
cured the failure to serve countercase in  time, for the judge could no 
more extend the statutory time after failure to serve countercase in  time 
than he could beforehand. Barrus v. R. R., 121 N. C., 505; McNeiZZ 2;. 

R. R., 117 N. C., 642; Forte v.  Boone, 114 N .  C., 176. Knowing the 
above and similar authorities, the judge below did not attempt to settle 
the case, but the petitioner produces a letter from him that the appel- 
lant's "case" is exceedingly erroneous and, if given an opportunity, he 
will correct it. The appellee had an opportunity to do this by filing 
his exceptions to appellant's case within five days after service thereof, 
and not having done so, he waived the right to have the matter sub- 
mitted to the judge for correction. The case must be "deemed ap- 
proved," says the statute, Code, see. 550. I n  Ice Co. v. R, R., 125 N. C., 
17, the application was from the appellant fixed with a heavy judgment 
(and not as here from appellee, who can but sufier a new trial), the 
facts were exceptional, and that case is a precedent which can rarely 
be followed and only under a like unusual combination of circumstances. 

I t  is only when the judge has settled the case, in  the exercise of his 
proper jurisdiction, that upon affidavit of error therein and a letter from 
the judge that he will correct it if given the opportunity, the Court will 
give him such opportunity. Such letter from the judge is required, not 
as a courtesy to him, nor as an acknowledgment of any inherent discre- 
tion in  him, but because it would usually be doing a vain t,hing, and 
most often would result in needless delay, to grant a certiorari to give 

the judge opportunity to correct a case, already certified by him 
( 23 ) as correct, unless counsel have had the diligence to procure a 

letter from the judge that he wishes to make the correction. 
Cameron v.  Power Co., 137 N .  C., 104; Sherrill v .  Tel. Co., 116 N. C., 
654; Boyer v. Teague, 106 N. C., 571, and other cases cited i n  Clark's 
Code, ( 3  Ed.), p. 936. Here, the judge not having been vested with 
jurisdiction to settle the case, by reason of appellee's failure to file ex- 
ceptions to appellant's case in the time allowed by law, this Court can- 
not set aside the appellant's rights under the statute and confer juris- 
diction by issuing a certiorari. 

Upon the motion being denied, the appellee in open court assented 
that a new trial should be awarded, and it is so ordered. 
PER CURIAM. New trial. 

Cited: Cressler v.  Asheville, post, 487; Cozart w. Ins. Co., 142 N.  C., 
523, 524; Vivian v. Mitchell, 144 N .  C., 477; Truelove v. Norris, 152 
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N. C., 756; Drewry v. McDougald, ib., 759; Smi th  v. MiUer, 155 N. C., 
248; Hawkins v. Tel. Co., 166 N. C., 214; Transportation Qo. v. Lum- 
ber Co., 168 N.  C., 61 ; Allen v. McPherson, ib., 437; Lindsey v. Knights 
of Honor, 172 N.  C., 820; H a m  v. Person 173 N.  C., 74; S .  v. Faulkner, 
175 N. C., 789; Howard v. Speight, 180 N .  C., 655. 

I ~ 
TYSON v. SINCLAIR. 

. (Filed 4 April, 1905.) 

Wills-Rule in Shelley's Case. 

Where a will provided, "I devise to my grandson my storehouse and lot during 
the term of his natural life, then to the lawful heirs of his body in fee 
simple; on failing of such lawful heirs of his body, then to his right heirs 
in fee," the limitation over "on failing of such lawful heirs of his body. 
then to his right heirs in fee," does not prevent the operation of the rule 
in Rhclley's case, and the grandson took an estate in fee simple. 

ACTION by L. P. Tyson and others against J. P. Sinclair, and others, 
heard by Ward, J., at Spring Term, 1904, of MOORE. 

This was a civil action to compel the specific performance of 
a contract for the sale of land, heard upon the facts alleged and ( 24 ) 
admitted in the pleadings. The defendants appealed from the 
judgment rendered. 

W. J .  Adams for plaintiffs. 
N o  counsel for defendants. 

BROWN, J. The case turns upon the construction of the second para- 
graph of the will of Thomas B. Tyson, to wit : "I give and devise to my 
grandson, Thomas B. Tyson, my storehouse and lot in  the town of 
Carthage, adjoining the public square and opposite my dwelling house, 
with all the buildings thereon situated, during the term of his natural 
life, then to the lawful heirs of his body in fee ~ i m p l e ;  on failing of 
such lawful heirs of his body, then to his right heirs in  fee." 

His  Honor in the court below adjudged that under this will, Thomas 
B. Tyson, the grandson, took an estate in  fee simple. We think this 
construction the proper one. The Rule in  Shelley's case applies and is 
in  force in  this State. S tames  v. Hill ,  112 N.  C., 1. I t  applies to de- 
vises as well as conveyances. Chamblee v. Broughton, 120 N. C., 175. 
I t  applies when the same persons will take the same estate, whether 
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they take by descent or purchase; in which case they are made to take 
by descent; but when the persons taking by purchase would be different 
or have different estate than they would take by descent from the first 
taker, the rule does not apply, and the first taker is confined to an estate 
for life, and "the heirs, heirs of the body," etc., take as purchasers. 
Ward v. Jones, 40 N. C., 401. 

We have not been favored with either brief or argument upon the 
part  of the appellant in this case, and are at  a loss to understand upon 
what words in  the paragraph of the will he relies to distinguish this case 
from numerous others like it in the books. Patrick v. Morehead, 85 

N. C., 62; Leathers v. Gray, 101 N .  C., 162. The limitation over, 
( 25 ) "on failing of such lawful heirs of the body, then to his right 

heirs i n  fee," does not prevent the operation of the rule. If the 
limitation over had been to '(the next of kin," then the rule would not 
tipply. ((Any words added to the limitation which carry the estate 
to any other person, in any other manner, or in  any other quality than 
the canons of descent provide, will take the case out of the operation of 
the rule, and limit the first taker to a life estate." May v. Lewis, 132 
N. C., 117. The words used in  this case are "to his right heirs in fee." 
The limitation over carries the estate just as i t  would go under the can- 
ons of descent, both in manner and quality. Nichols v. Gladden, 117 
N.  C., 497. The judgment is 

Affirmed. 
Cited: Perry v. Hackney, 142 N.  C., 375; McSwain v. Washburn, 

170 N. C., 364; White v. Goodwin, 174 N. C., 726; Daniel v. Harrison, 
175 N. C., 120; Radford v. Rose, 178 N.  C., 291; Stokes v. Dixon 182 
N. C., 325. 

CLARK v. RAILROAD. 

(Filed 4 April, 1905.) 

Sales-Evidence-Agreement of Third Person--Novation, 

1. In an action to recover from the defendant on a promise to pay for cross- 
ties sold by the plaintiff To S., evidence that the trustee in bankruptcy 
of S. claimed the money and forbade the payment of it to the plaintiff 
was incompetent. 

2. I t  is not competent to ask a witness as to his purpose in writing a letter. 
Its construction is for the court, and his purpose is immaterial. 

3, Where certain ties were shipped to the defendant. pursuant tc an agree- 
ment between the buyer and the plaintiff that the plaintiff was to have 
the possession and control of them until the purchase price was paid by 
the defendant: that the defendant was notified of this agreement before 
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receiving the ties, and assented thereto: Held, the plaintiff was entitled 
to recover of the defendant the amount due on said ties. 

4. Where a debtor and his creditor enter into an agreement by which a third 
person is to pay the debt to the creditor, and the debtor is released, and 
the third person agrees to this, there is a novation, and the creditor may 
sue the third person. 

ACTION by 0. L. Clark against the Delaware, Lackawanna and ( 26 ) 
Western Railroad, heard by Moore, J., and a jury, at October 
Term, 1904, of NEW HANOVER. 

From a judgment for the plaintiff, the defendant appealed. 

John  D. Bellamy and George Rountree for plainti f .  
John  D. Shaw, Jr., for defendant. 

CONNOR, J. The plaintiff alleged and introduced testimony tending 
to show that prior to 1 November, 1903, he was the owner and had in  
his possession about 20,000 cross-ties. That the manager of the Stand- 
ard Pole and Tie Company proposed to buy them to be shipped to de- 
fendant-bill of lading to be i n  plaintiff's name. Plaintiff agreed to 
sell, provided they were shipped i n  his name and the defendant would 
become responsible to him for them. That he was not willing to trust 
the Standard Pole and Tie Company. That he ordered cars and 
began to ship them to Wilmington to his (plaintiff's) order. Ties were 
to  be put in vessel and carried as plaintiff's property to defendant at  
Hoboken, N. J. Plaintiff had this understanding with the manager 
of Standard Pole and Tie Company. Plaintiff was to have check for 
amount due on the ties when they reached defendant, when he was to 
release them. Plaintiff introduced letter from himself to George F. 
Wilson, purchasing agent of defendant, bearing date 25 February, 
1904, stating in  substance that when the Standard Pole and Tie Com- 
pany shipped cargo that they gave him a mortgage on 19,000 of them 
for balance due, & a h g  amount, saying : "The ties were not released, but 
put in  with theirs, and would be released on payment of $3,447 to me 
when cargo was discharged. Please hold back payment of cargo till 
they give you order to pay my claim. These people wrote me that they 
had notified you; but for fear they have not, will ask you myself to put 
in  voucher for $3,447, which will release everything and leave 
balance due Standard Pole and Tie Company." H e  inclosed ( 27 ) 
stamp for reply, asking Wilson to notify him. The plaintiff re- 
ceived from Wilson answer to letter of 25 February, and saying : "I beg 
to advise you that I am authorized by Standard Pole and Tie Company 
to remit to you on account of shipment made by them the sum of 
$3,468.47. I have had no advice of the shipment you referred to. How- 



I N  T H E  SUPREME COURT [I38 

ever, on arrival of shipment, after inspection is made, remittance will 
be made to you as directed." 

The plaintiff testified that defendant had not paid for the ties. Plain- 
tiff introduced agreement between himself and Standard Pole and Tie 
Company. The 19,500 ties were shipped to defendant company. They 
were mixed with other ties, aggregating 26,000. Plaintiff introduced 
the deposition of one Walsh, who testified that he had conversation 
with Wilson, purchasing agent of defendant; that he stated to Wilson 
he m-eilt to see him about payment for his ties-showed him letter of 2s 
February, 1904. Wilson said shipment of poles had not been received; 
when they were received and inspected he would immediately, or as soon 
as convenient, forward to 0. L. Clark a check for the amount of the 
lien, which was some $3,000 plus. That he had a second conversation 
with Wilson, i n  which he said that the ties had been received, but had not 
been inspected. That as soon as they were inspected he mould send Mr. 
Clark a check for the amount of the lien, and there was no need to 
worry about it. That he did not understand why Mr. Clark was worry- 
ing about it. That the Delaware, Lackawanna and Wt2te1.11 lilrilroad 
Company had guaranteed the payment to Clark through the agent who 
negotiated the original delivery of the ties. . . . That the Dela- 
ware, Lackawanna and Western Railroad Company had agreed to pay 
Clark this lien on these ties, and that was sufficient to set him at rest. 

Defendant introduced G. F. Wilson, who testified that he was pur- 
chasing agent for defendant company. H e  denied having had 

( 28 ) any conversation with Walsh; said that he bought ties from 
Standard Pole and Tie Company; that plaintiff was not known 

in  the transaction; that he was simply to disburse the money for the 
Standard Pole and Tie Company; that the ties were sold to defendant 
absolutely; that there were no conditions connected with the sale. 
Defendant offered to show that the trustee in  bankruptcy of the Standard 
Pole and Tie Company claimed the money and forbade the payment of 
it to the plaintiff. This was ruled out by the court, and defendant ex- 
cepted. The exception cannot be sustained. The testimony was clearly 
incompetent. The defendant asked. the court to give certain special 
instructions, which were refcsed. We think that the court properly re- 
fused to give the instructions. They involved an instruction to find for 
the defendant upon all of the testimony, and were equivalent to an in- 
struction that the plaintiff was not entitled to recover. His  Honor 
instructed the jury that if they found "that the plaintiff had in his 
possession or under his control 24,000 cross-ties of the Standard Pole 
and Tie Company on 10 November, 1903, then this paper, the agreement 
or contract between plaintiff and Standard Pole and Tie Company of 
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that date, gave him a valid lien upon those cross-ties as long' as he re- 
tained them in his possession, at least on 19,500 of them. 

"If the cross-ties were not in the possession of the plaintiff, the de- 
scription in  the agreement between him and Standard Pole and Tie 
Company would not be sufficient~to give a valid lien; but if plaintiff 
had possession, he had a valid lien on the cross-ties as long as he kept 
them in his possession. 

"By shipping the cross-ties to Wilmington, N. C., the plaintiff did 
not lose his lien upon them, if he had a lien. 

"If the jury find that the Standard Pole and Tie Company and plain- 
tiff agreed that the cross-ties should be shipped to the defendant from 
Wilmington, and that the plaintiff was not to release his lien upon the 
croes-ties by the shipment by the plaintiff, by schooner, to the 
defendant in New Jersey, until the plaintiff was paid the amount ( 29 ) 
the Standard Pole and Tie Company owed him, or until the 
defendant guaranteed the payment of the debt of the Standard Pole 
and Tie Company to the plaintiff, then the court charges you the 
shipment from Wilmington, N. C., to the defendant does not lose the 
plaintiff his lien upon the cross-ties, or waive it." 

Here the court read the letter of plaintiff to George F. Wilson, pur- 
chasing agent, dated 25 February, 1904, and the letter of George F. 
Wilson, purchasing agent, to plaintiff, dated 29 February, 1904. 

"The court charges the jury that if the plaintiff had a lien upop 
19,500 cross-ties, that he reserved the lien by agreement between him- 

.self and the standard Pole and Tie Company, and if the defendant re- 
ceived these cross-ties, and if before the defendant received these cross- 
ties the defendant received the letter of the plaintiff dated 25 February, 
1904, which I have just read, and wrote the letter to plaintiff dated 2q 
February, 1904, which I have just read, then the defendant would bg 
indebted to the plaintiff, and the jury will answer the first issue 'Yes.' 

"The indebtedness of the defendant to plaintiff is $3,468,47 if you be- 
liere the evidence, with interest Prom the commencement of this action. 

"Before the jury can answer the first issue 'Yes,' they must find that 
the letter of plaintiff to George F. Wilson, of 25 February, 1904, was 
received before defendant received the cross-ties, and that the letter 
of George F. Wilson to plaintiff, of 29 February, 1904, was written be- 
fore defendant received the cross-ties." 

The defendant excepted to the charge, specifying the parts thereof 
to which exceptions were pointed. 

The defendant files seventeen assignments of error based upon excep- 
tions to his Honor's ruling upon the admission of testimony. We have 
examired each of thcm. None cf thcm can be sustained. The 
plaintiff simply gave a history of the transaction with the ( 30 ) 
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Standard Pole and Tie Company leading up to the correspondence 
with Wilson, the purchasing agent of the defendant, notifying him of 
the terms and conditions upon which the ties were shipped and the 
promise by the defendant to send check for the amount as soon as the 
ties were receired and inspected. We can see no possible objection to 
any portion of this testimony. Defendant proposed to ask Wilson in, 
respect to his purpose in  writing the letter of 29 February, 1904. This 
was clearly incompetent. The letter spoke for itself, and i t  was en- 
tirely immaterial with what purpose he wrote it. I t s  construction, read 
i n  the light of plaintiff's letter of 25 February, and the other testimony, 
was for the court. As we have said, the court properly refused its special 
instructions. The uncontradicted testimony of the plaintiff, corrobora- 
ted by the letter of George F. Wilson, purchasing agent of the defend- 
ant, shows that the ties were shipped to the defendant, pursuant to an 
agreement made with the manager of the Standard Pole and Tie Com- 
pany and the plaintiff, that the latter was to have the possession and 
the right to control the delivery of them until the purchase price was 
paid by the defendant; that defendant was notified of this agreement 
before receiving the ties and expressly assented to the terms of such 
agreement. The right of the plaintiff is referred to by the parties and 
so treated by the court as a lien. I t  is immaterial whether this is apt 
language to express such right. His  Honor expressly told the jury 
that the right of the plaintiff to recover was dependent upon the re- 
tention of possession, and continued only so long as he kept such pos- 
session. I t  does not very clearly appear, but we infer that, notwith- 
standing the agreement, the ties were shipped from Wilmington to de- 
fendant in  name of the Standard Pole and Tie Company, and if the 
defendant, without notice of the terms of the agreement, had paid the 

Standard Pole and Tie Company for them the plaintiff would 
( 31 ) have been without remedy against it. However this may be, 

as we have said, the plaintiff notified the defendant of his6right 
before the receipt of the ties, and i t  expressly promised to remit the 
amount due. The defendant certainly has no cause of complaint of 
the charge. The right of the plaintiff is made to depend upon the find- 
ing by the jury that he h'ad a lien, or, as we interpret the language in 
the light of the testimony, the possession 'and control. We are of the 
opinion that the plaintiff is entitled to recover upon another view of 
the case. The letter of 25 February from plaintiff to defendant ex- 
pressly states that the writer has sold the ties to the Standard Pole and 
Tie Company with the understanding that they were not released, 
but put in  with others, and would be released upon payment of the 
amount due. H e  requests the defendant to assent to and carry out this 
agreement. There is no room for controversy as to the proper con- 
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struction of this letter. The defendant answers, saying: "I am au- 
thorized by the Standard Pole and Tie Company to remit to you on 
account of shipment made by them . . . On arrival of shipment, 
after inspection is made, remittance will be made to you as directed." 
This makes out a clear case of novation, which is thus defined by Mr, 
Parsons, "A transaction whereby a debtor is discharged from his liabil- 
i ty to his original creditor by contracting a new obligation i n  favor of 
a new creditor by the order of his orginal ceditor." 1 Parsons on 
Contract, 217; 9 Cyc., 377. The Standard Pole and Tie Company 
owed the plaintiff for the ties. I t  sells them to the defendant and directs 
the payment to be made by defendant to plaintiff. This arrangement 
is assented to by all of the parties, whereby the Standard Company 
is released from its liability to the plaintiff and the defendant becomes 
the debtor. The substitution of one debtor for the other constitutes 
a consideration for the promise by the defendant. I t  will be noted ' 

that the letter of the defendant of 29 February, 1904, states ex- 
pressly that it is authorized by the Standard Company to remit ( 32 ) 
to the plaintiff, and promises to do so "as directed." This view 
would entitle the plaintiff to recover without reference to any lien on 
the poles. We have examined the entire record and find in his Honor's 
rulings 

No error. 

THOMPSON 7,. GRUMP. 

(Filed 4 April, 1905.) 

Wills-Rule in  Shelley's Case-Dowel.. 

Where a will provided. "1 bequeath to my son J. all my lands for and during 
his life, and after his death to his lawful heirs born of his wife," the 
words "born of his wife," qualifying and explaining "his lawful heirs," 
confine the remainder to the children of his wife and prevent the opera- 
tion of the rule in Bhelley'u caue, and J. tcuok only an estate for life in the 
lands, and his widow is not entitled to dower therein. 

SPECIAL PROCEEDING by S. B. Thompson and others v. T. E. Crump, 
heard by Just ice ,  J. ,  at chambers, on 25 November, 1904. 

This is a special proceeding brought before the Clerk of the Superior 
Court of UNION for the partition of certain lands. The facts which 
present the particular question to be determined are not disputed, and 
are ,as follows: James W. Thompson, deceased husband of T. E. 
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Crump, one of the defendants in this action, by ~ i r t u e  of the will of 
his father, L. B. Thompson, took and up to the time of his death was 
possessed of two tracts of land consisting of 115 acres. The item of 
the will by which this land passed to James W. Thompson is as follows : 
"I: give and bequeath unto my son, James W. Thompson, all my lands 

which I now or may hereafter own, for and during his life, and 
( 33 ) after his death to his lawful heirs, born of his wife, and in case 

he shall have no such heirs to take the estate, in  that case it is 
my will and desire that it go to his full sister, I?. Bogan, and children; 
and in case there be none of that class, then I allow it to go to James W. 
Thompson's half sister, C. E. Hargett." The petitioners and defend- 
ants in the special proceeding, with the exception of one Redwine, who 
became the owner of a certain share by purchase, and T. E. Crump, 
widow, are the lawful children of James W. Thompson. I n  answer 
to the petition for a sale and division of the 115-acre tract, which is 
the land mentioned in  the will of L. B. Thompson, defendant T. E. 
Crump alleges that she is entitled to dower therein. The clerk of the 
court, before whom the proceeding was commenced, ruled that she was 
not entitled to dower. The defendant appealed to his Honor, M. H. 
Just ice ,  Judge ,  at chambers, who affirmed the ruling of the clerk, and 
from his judgment the defendant appealed to this Court. 

Redwine  & S t a c k  for plaintiffs. 
W i l l i a m s  & L e m m o n d  folv defendant .  

B~omn-, J., after stating the facts: The application of the R u l e  in 
Shelley's case to the item of the mill by virtue of which James W. 
Thompson took and remained in  possession of the two tracts of land 
mmprising 115 acres is the sole question presented for our determina- 
tion. If the rule applies and James W. Thompson died seized in fee 
of the premises conveyed, then it is plain that T. E. Crump, his widow, 
would be entitled to dower in the land. But if there are superadded 
words so limiting and qualifying the estate bequeathed to James W. 
Thompson as to make the rule inapplicable, then his "lawful heirs" by 

virtue of the will would take, by purchase, a contingent re- 
( 34 ) mainder in  fee simple, thus destroying the widow's right to 

dower. 
There can be no doubt that the item of the will presented for our 

consideration does contain words of qualification which prevent the ap- 
plication of the R u l e  in Shelley's case. The words "born of his wife," 
qualifying and explaining "his lawful heirs," confine the remainder to 
the children of his wife and prevent the operation of the rule. The 
superadded words show that the devisor intended to make the words 
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"lawfd heirs" a designatio personiarurfi-thzt is, they show an intention 
on his part to h i t  the remairder.over to a particular class of heirs 
This case falls plainly within the rule that, where a freehold is given 
to one person, remainder to the heirs of the body of that person and an- 
other, and such persons are capable of having a common heir of their 
bodies, the Rule in Shelley's case does not apply, and the heirs of their 
common bodies take by purchase a contingent remainder in fee simple, 
and the original taker receives merely an estate for life. Dawson v. 
Quinnerly, 118 N .  C., at  188. 

I n  holding that the interest of James W. Thompson was only an 
estate for life, with remainder over "to his lawful heirs, born of his 
wife," we have adhered strictly to the view that the Rule in Shelley's 
case is a rule of law and not of construction, but, in so doing, we ha te  
also carried out what seems to us to be the plain intention of the de- 
visor, whose will we are considering. I t  is our opinion that James W. 
Thompson took only an estate for life in the 115 acres, and his widow 
is not entitled to dower therein. 

Affirmed. 

Cited: Sessomv v. Sessoms, 144 N .  C., 125. 

KENNEDY v. MANESS. 

(Filed 4 April, 1905.) 

Ejectment-Deeds-Description-Adverse Posses s io~ lns t ruc t ions -  
Costs. 

1. In un action of ejectment, where the description in the defendant's deed 
was, "Beginning at a white oak, running south of west 33 rods to a stake; 
thence east of south 33 rods to a stake; thence west of north 33 rods to 
the beginning, containing 6 acres, more or less," the plaintiff's exception 
to a ruling by the court that the description was void for vagueness, and 
admitting the paper only as a declaration of the grantor bearing upon the 
character of the possession by the defendant, is without merit. 

2. An instruction that if the jury should find that said &acre tract had marked 
lines and boundaries where said lines and boundaries passed through 
wooded lands, and there was a white oak marked as a corner in said 
woods, and at two other corners there were stakes, and at the other corner 
there had been a stake that was broken off, and that the defendant culti- 
vated every year, the open land up to the straight lines running from one 
stake to the other, used the woods for a pasture and for wood, timber, 
and litter, and used the fruit from the orchard-these would constitute 
such known and visible boundaries as to make a possession thereunder 
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that would ripen into title by twenty years adverse possession, is not 
erroneous. 

3. I11 an actiou of ejectment, an instruction that "The fact that the plaintiff 
did not know how the defendant claimed to hold the land upon which he 
was living has nothing to do with the case; it was the duty of the plain- 
tiff. before he undertook to buy, to go to defendant and find out how he 
held," is not erroneous. 

4. In an action of ejectment against several defendants, where the jury found 
for one of the defendants, a judgment which provided that he go without 
day and recover of the plaintiff "his costs of the action" is proper. 

ACTION by Duncan Kennedy and others against Thomas W. Maness 
and others, heard by Peebles, J., and a jury, at  September Term, 1904, 

of MOORE. From a judgment i11 favor of the defendant Maness, 
( 36 ) the plaintiffs appealed. 

H .  F. Seawell for plaintiffs. 
X o  counsel for defendant.  

CLARK, C. J. This was an action to recover 216 acres of land lying 
in  one body, but in  four separate tracts. The defendants answered, 
denying the plaintiff's title; an issue was submitted as to title of each 
defendant in  his respective tract. The plaintiffs recovered judgment 
except as to the 6 acres of which the defendant T. W. Maness was ad- 
judged owner, and another tract of 57 acres, with respect t~ which last 
the court below granted a new trial. Upon the trial it appeared that 
Thomas W. Mapess was in possession of the 6 acres claimed by him, 
and was not in  possession of any other part of said lands. To this 
he claimed title by continuous adverse possession. H e  introduced a 
deed dated 15 February, 1875, from Elias Maness, under whom the 
plaintiffs claim by virtue of mesne conveyances from the purchaser at  
a foreclosure sale under a mortgage executed by said Elias Maness, 22 
May, 1878. The aforesaid conveyance from Elias to Thomas W. 
Maness described the property as follows: "Beginning at  a white 
oak, running south of west 33 rods to a stake; thence east of south 
33 rods to a stake; thence west of north 38 rods to the beginning, coi . 
taining 6 acres, more or less." I t  was i n  evidence that the defendant 
had lived on the said 6 acres since 1875; that this 6-acre tract was sur- 
veyed for Elias that he might make said conveyance to his so11 
(Thomas) ; that there are linea around the 6 acres; that there is a pub- 
lic road on one side; that through the woods part there is a chopped 
line; that at the beginning there was a white oak with a blaze and two 
chops; that there were in 1875, and there still are, stakes at two of the 

other three corners; that Thomas has cultivated a part of the 
( 37 ) cleared land every year; the woods he has used as pasture, 
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except a part of i t  which he cleared up and has csultivated; 
that he has also continuously used the fruit from the orchard. There 
was conflicting evidence that Thomas W. Maness has occupied and used 
said 6-acre tract, claiming it as his own continuously since 15 February, 
1875, and, on the contrary, that he rented i t  from the purchaser at  
the mortgage sale, which was left to the jury, who found for the 
defendant. 

The plaintiff contended that the conveyance from Elias Maness to 
Thomas W. Maness, 15 February, 1875, was void for vagueness in  the 
above-recited description. The court so ruled and admitted the paper 
only as a declaration of Elias bearing upon the character of the pos- 
session by Thomas of said 6-acre tract, and charged the jury that "if they 
should find from the evidence that said 6-acre tract of land had marked 
lines and boundaries, as testified by the witnesses, where said lines and 
boundaries of said tract passed through wooded lands, and there was 
a white oak marked as a corner in  said woods, as testified by the wit- 
nesses, and at two other corners of said tract there were stakes, and at  the 
other corner there had been a stake that was broken off, and that Thomas 
Maness cultivated every year the open land up to the straight lines 
running from one stake to the other, used the woods for a pasture and 
for wood, timber, and litter, and also used the fruit from the orchard- 
these would constitute such known and visible boundaries as to make 
a possession thereunder that would ripen into title by twenty years' 
adverse possession as aforesaid." The plaintiffs excepted and assigned 
the same as error. The court further instructed the jury that "The 
fact that the plaintiffs did not know how Thomas W. Maness claimed 
to hold the land upon which he was living, has nothing to do with this 
case. It was the duty of the plaintiffs, before they undertook 
to  buy, to go to this party and find out how he held." The ( 38 ) 
plaintiffs expected to this instruction and assigned the same as 
error. 

I n  none of these particulars do we find any error. The plaintiffs also 
contend that there was error in  taxing all the costs against the plain- 
tiffs, but the judgment provides onIy that "Thomas W. Maness go with- 
out day and recover of the plaintiffs his costs of this action." To this 
he is certainly entitled. The costs between the plaintiffs and the other 
defendant is a matter for adjudication in  the several judgments between 
them. 

No error. 



IX THE SUPREME COURT 

( 39 
RAMSBOTTOJI v. RAILROAD. 

I (Filed 4 April, 1905.) 

Railroads-Injury t o  Livestock-Negligence-Proper Care-Proximate 
Cause-Questions for J u r y .  

1. I n  an action against a railroad company for damages for injuries to horses, 
where the evidence showed that the horses were injured by running into 
a trestle, and that the train was 100 yards from the trestle when they 
were injured, and stopped 100 feet from the trestle: Held, that section 
2326 of The Code, in reference to the killing or injury of cattle and live- 
stock by engines or cars, and changing the burden of proof when action 
is brought within six months, does not apply. 

2. To establish actionable negligence, the plaintiff must show that there has 
been a failure to exercise proper care in the performance of some legal 
duty which the defendant owed the plaintiff under the circumstances in 
which they were placed, and that such negligent breach of duty was the 
proximate cause of the injury. 

3. Proper care is that degree of care which a prudent person should use under 
like circumstances and charged with a like duty. 

4. m e  proximate cause of an injury is one that produces the result in con- 
tinuous sequence and without which it  would not occur, and one from 
which any man of ordinary prudence could foresee that  such result was 
probable under all the facts as  they existed. 

5. Where two different conclusions could be fairly drawn as  to  whether there 
was a negligent breach of duty in not stopping a train, and whether the 
injury was one that  any man of ordinary prudence might have expected 
from the facts as  they existed, an instruction that  withdrew the decision 
of both of these elements of actionable negligence from the jury and sub- 
mitted to  them only the question whether the failure to stop the train 
caused the injury, was erroneous. 

BROWN, J., took no part in the decision of this case. 

ACTION by T. H. Ramsbottom and  T. B. Smith,  t r a d i n g  as Ramsbot- 
t o m  & Smi th ,  against Atlant ic  Coast L ine  Rai l road  Company, heard  by 
Brown,  J., a n d  a jury, a t  October Term, 1904, of C o ~ u a r s u s .  F r o m  a 
judgment  f o r  t h e  plaintiffs, t h e  defendant appealed. 

L y o n  & L y o n  for p la in t i f s .  
J u n i u s  Dav is  for defendant.  

HOKE, J .  T h e r e  was evidence t o  t h e  effect t h a t  some t ime prior  to  
the  commencement of th i s  action, and  wi th in  s ix months, two horses 
owned by t h e  plaintiffs got on  t h e  t rack  of defendant  company a t  a 
point  about  a quar te r  of a mile  f r o m  a trestle, a n d  1 0 0  yards  o r  lit t le 
more  ahead  of one of defendant's trains, which was  approaching f rom 
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the south. The track was straight for at least a half mile back from 
the trestle, and at  a point about 150 yards from the trestle a wagon road 
crossed the railroad track. The horses ran along the track about 100 
yards ahead of the train, passing the wagon-road crossing, and con- 
tinued to go along the track till they ran into the trestle and were 
serioasly injured. When the horses were seen by the engineer of de- 
fendant's train about a quarter of a mile from the trestle, the speed 
of the train was slackened to 6 miles an hour, and the train, 
being fully under control, followed along behind the horses at a ( 40 ) 
distance of 100 yards until the horses .were injured, and stopping 
at  'a distance of 100 feet from the trestle. There was some conflict of 
evidence as to the speed of the horses as they went along the track ahead 
of the train, and some conflict as to the character and condition of the 
ground, tending to make it more or less probable that the horses would 
leave the track without stopping the train. 

Upon these facts the judge below held-correctly, we think-that the 
statute in reference to th'e killing or injury of cattle and livestock by 
engines or cars running on any railroad (Code, see. 2326) and changing 
the burden of proof when action is brought within six months, does not 
apply, and the burden of the issue as to negligence was on the plaintiff. 
This point is really not before us, as the ruling of his Honor was against 
the plaintiff, who did not appeal; but as there will be another trial, 
and the same question will arise, we deem it not improper to express our 
opinion concerning it. 

Properly, then, putting the burden of this issue on the plaintiff, the 
court further charged the jury as follows: ''That up to the time the 
horses passed the crossing there was no negligence on the part of the 
engineer. The evidence showed that he had slowed down the train and 
had shut off steam and had the engine under control; and he had a right 
to believe that the horses could get off the track or turn off at the " 
crossing. After the horses passed the crossing, if an engineer of ordi- 
nary prudence and care could by reasonable diligence have seen that 
the horses were badly frightened and were rushing forward towards the 
trestle, then it was the engineer's duty to stop the engine, and if you 
find the further facts to be in  addition that the horses were driven 
onto the trestle by the approaching train and its failure to stop sooner 
than it did after passing the crossing, it is negligence on the part 
of the defendant, and you will answer the first issue 'Yes." ( 41 

I n  this charge we think there was error which entitles the de- 
fendant to a new trial. I t  has been held in this State that where the 
facts are undisputed and but a single inference can be drawn from 
them, it is the exclusive duty of the court to determine whether the injury 
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was caused by the negligence of one or the concurrent negligence of both 
of the parties. 

But where, upon the facts admitted, or as they shall be found by the 
jury, men of fair minds could come to different conclusions on the ques- 
tion of actionable negligence, it is the province of the jury to determine 
whether such negligence does or does not exist. Russell v .  R. R., 118 
N. C., 1098; Graves v. R. R., 136 N. C., 3. 

To establish actionable negligence, the question of contributory negli- 
gence being out of the case, the plaintiff is required to show by the 
greater weight of the testimony, first, that there has been a failure to 
exercise proper care in the performance of some legal duty which the 
defendant owed the plaintiffs under the circumstances in which they 
were placed, proper care being that degree of care which a prudent man 
should use under like circumstances and charged with like duty; and, 
second, that such negligent breach of duty was the proximate cause 
of the injury-a cause that produced the result in continuous sequence 
and without which it would not have occurred, and one from which any 
man of ordinary prudence could have foreseen that such a result was 
probable under all the facts as they existed. Shearman and Red. on 
Neg., secs. 25-28; Brewster v. Elizabeth City,  137 N. C., 392; Raiford 
v. R. R., 130 N. C., 597; Pittsburg v. Taylor, 104 Pa., 306; McGowan v. 
R. R., 91 Wis., 147. 

We are of the opinion that the present case is one in which two 
different conclusions could be fairly drawn as to whether there 

( 42 ) was a negligent breach of duty in not stopping the train, and 
whether the injury was one that any man of ordinary prudence 

might have expected from the facts as they existed. 
The charge of the court, we think withdrew the decision of both these 

elements of actionable negligence from the jury, submitting to them only 
the question whether the failure to stop the train caused the injury. 

There will be a new trial, and with appropriate instructions on the 
degree of care required, and as to the meaning of proximate oause, 
the question wilI be left to the jury to determine whether there was a 
negligent breach of duty in failing to stop the train, and whether such 
failure to stop was the proximate cause of the injury, the burden of the 
issue being on the plaintiffs. 

New trial. 

Cited: Kearns v. R. R., 139 N. C., 476; B r ~ w n  v. Durham, 141 
N .  C., 253; Jones v. R .  R., 142 N.  C., 212; Bowers v. R .  R., 144 N.  C., 
686; Boney v. R. R., 145 N. C., 250; Stewart v. Lumber Co., 146 N.  C., 
8 6 ;  Harton v.  Te7. Co., :b., 437;  McGee v. R.  R., 147 N. C., 155; Cordell 
v. Tel.  Co., 149 N.  C., 413; Snipes v. Mfg.  Co., 152 N. C., 45 ;  H u d s o ~  
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v.  McArthur,  ib., 455; Penny v. R. R., 153 N.  C., 301; Bryan v. Lumber 
Co., 154 N. C., 490; Kearney v. R. R., 158 N. C., 547; Hardy v.  Lum- 
ber Co., 160 N.  C., 120; Ward v. R. R., 161 N. C., 184; Monds v.  Dunn, 
163 N. C., 113 ; Alexander v. Statesville, 165 N. C., 532; McAtee u. 
Mfg.  Co., 166 N. C., 456,457; Norman v. R. R., 167 N.  C., 545; Bucha- 
ltan v.  Lumber Co., 168 N.  C., 45; Davis v.  R. R. 170 N. C., 595; 
Wright  v.  Thompson, 171 1. C., 91; Garland v. R. R., 172 N. C., 639; 
Chancey v. R. R., 174 N.  C., 352, 353; Brown v. R. R., ib., 697; Avery 
v.  Palmer, 175 N .  C., 381; Lea v. Utilities Co., ib., 463; Davis v. R. R., 
ib., 652; Brady v.  Lumber Co., ib., 706; Hudson v.  R .  R., 176 N .  8. 
492; BZalocX: v. R. R., 178 N.  C., 357; Enloe v.  R. R., 179 N. C., 88; 
W i n n s v .  R. R. ,181N.  C.,497. 

INSURANCE COMPAKY v. RAILROAD 

(Filed 4 April, 1905.) 

Railroads-Fires-Evidence-Train Sheets-Instructions. 

1. A record containing the entries made in the usual course of business on 
the train sheets by witness ( a  train dispatcher), from reports telegraphed 
to him by station agents as to the arrival and departure of trains, is 
admissible for the purpose of'showing the position of a train a t  a certain 
time. 

2. In an action against the defendant for burning cotton, an instruction that 
if the fire originated from sparks from a n  engine on the defendant rail- 
road, the presumption was that  the sparks were negligently emitted, and 
if the defendant had failed t o  rebut such presumption the jury should 
find the cotton was burned by defendant's negligence, correctly presented 
the law governing defendant's liability. 

&TION by the Firemens Insurance Company and others ( 43 ) 
against the Seaboard Air Line Railway, heard by Long, J., and 
a jury, at  October Term, 1904, of WAKE. 

Plaintiffs alleged that on 19 October, 1902, certain cotton, upon which 
plaintiff companies had issued policies of insurance, was burned by the 
negligence of the defendant's agents and servants. That by reason of 
the destmction of said cotton, plaintiffs were compelled to pay the value 
thereof; that the owners of said cotton transferred and assigned t o  the 
plaintiffs all rights of action which they had against the defendant com- 
pany for the negligent burning thereof. Defendants denied the material 
allegations in the complaint. The parties went to trial upon the fol- 
lowing issues : 
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"1. Was the property of the Hamlet Ice Company insured by the 
plaintiffs, as alleged in the complaint, at the time it was burned?" 
Answer : "Yek" 

"2. Was the said property burned by the negligence of the defendant 
company, as alleged in the complaint ?" Answer : "No." 

From a judgment upon the verdict the plaintiffs appealed. 

Busbee d2 Busbee and Douglass d2 S i m m s  for plaintiffs. 
Day & Bell and T .  B. Womaclc for defendant. 

CONNOR, J., after stating the facts: I n  the trial of this cause it be- 
came material to show at what time the defendant's wrecking train No. 
371 reached Hamlet, the station on defendant's road at which the cotton 
was burned. Defendant introduced one C. Lane, who testified that he 
was employed by the defendant road as train dispatcher on 19 October, 
1902; that i t  was his duty to keep a record of the arrival and departure 
of all trains at all telegraph stations; that the record was made and 

kept on the train sheet; at the time trains arrived at and left 
( 44 ) stations the operator at such stations notified the dispatcher, who 

immediately recorded on the sheet the time as i t  was reported to 
him; that such sheet constituted a record of the arrival and departure 
of all trains. That he governed the movements of trains by such record; 
that on 19 October, 1902, the official report was sent him, and that he 
immediately recorded thereon the time of the arrival of the extra train, 
which was the wrecking train, at Hamlet of that date, and that he had 
the record before him. The defendant then offered the record in evi- 
dence for the purpose of showing the time of the arrival of the wrecking 
train at Hamlet, which witness McDonald testified was taken charge 
of by shifting engine 311 on its arrival. Objection. The court ruled 
that the witness could refresh his recollection by an inspection of the 
record, enabling him to speak touching his own acts at the time with 
regard to the matter under inquiry, but at that time ruled out the de- 
claration which any other agent of the company made to him at the 
time by wire or otherwise. The witness stated that he could not state 
of his own personal knowledge the time at which the wrecking train ar- 
rived at Hamlet. The court admitted the record in  evidence, showing 
the entries made by witness of statements made to him by wire from 
the agent of the defendant at Hamlet as to arrival and departure of 
said wrecking train, to which plaintiff duly excepted. Defendant also 
introduced one J. W. Hunt, who testified that he was employed by de- 
fendant company as conductor and that as such he ran wrecking train 
on 19 October, 1902, from Raleigh to Hamlet; that i t  arrived at  Hamlet 
a t  12 :31. Witness is then shown a book which he identifies as a register 
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showing the time of arrival, which he says is kept at Hamlet; that i t  
was his duty to register the arrival of the train, and that he did regis- 
ter i t  on that day. . He identifies the entry in his own handwriting. 
"Extra train. Time arrival, 12:37 p.m." Signed by him and also by 
engineman. This last record was offered by defendant in corrobora- 
tion of witness Hunt, and the court admitted i t  for that pur- 
pose, so instructing the jury. ( 45 ) 

I t  is contended by the plaintiffs that the "train sheets" are 
not admissible, because, while containing entries made by the train dis- 
patcher in the usual course of business, he had no personal knowledge 
of the truth of the statements recorded; that he simply recorded informa- 
tion derived from the operator at Hamlet, 100 miles or more distant 
from Raleigh. This, they say, is but hearsay. The defendant, on the 
other hand, contends that the entry made by the train dispatcher, al- 
though based upon information derived from the operator, by reason 
of the circumstances under and the manner in which the information 
was communicated, is surrounded by all possible safeguards against er- 
ror, uncertainty, or falsehood,-and therefore comes within the exception 
to the general rule excluding hearsay evidence.. The question is of first 
impression in this State. We have given it careful and anxious con- 
sideration, desiring to make no departure from the well-settled princi- 
ples of the law of evidence or the decisions of this Court, at the same 
time recognizing and keeping in view the duty of the Court to make 
diligent effort to find in those general principles such safe and reason- 
able adaptability that in the changing conditions of social, commercial, 
and industrial life there may be no wide divergence in the ,decisions 
from the standards by which men are guided and controlled in im- 
portant practical affairs. The law of evidence, based upon certain more 
or less well-defined general rules, evolved from experience, has been 
molded by judicial decision and legislative enactment into a system hav- 
ing for its end and purpose, and believed to be adapted to, the discovery 
of truth in judicial proceedings. Mr. Greenleaf says : "In the ordinary 
affairs of life we do not require demonstrative evidence, because it is 
not consistent with the nature of the subject, and to insist upon it 
would be unreasonable and absurb. The most that can be affirmed 
of such things is that there is no reasonable doubt concerning ( 46 ) 
them." Professor Thayer says: "The law of evidence is the 
creature of experience rather than logic." 

"The distinctions of the law are founded on experience, not on.logic. 
It ,  therefore, does not make the dealings of men dependent upon mathe- 
matical certainty." Holmes Com. Law; 156. "It is no doubt true that 
to a very great extent the law of procedure, as well as the primary law, 
is founded, not on the experience of isolated persons, but the general 
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INSUBANCE Co. v. R. R. 

experience of men engaged in the business and vocations of life." 1 
Elliott, sec. 3. 

The courts early adopted and have at all times rigidly adhered to 
the rule that witnesses, in testifying, must be confined to that which is 
within their personal knowledge, and that which is but hearsay must 
be excluded. 1 Greenleaf (16 Ed.), 98; 1 Elliott on Ev., 215. The 
wisdom of this general rule and the reason upon which it is founded 
are obvious and require no vindication or discussion. The courts, how- 
ever, soon found from experience that unless exceptions were made to 
the general rule i t  would be impossible, in many cases, to establish the 
truth; that the legal rights would be sacrificed and wrongs be without 
remedy. Judge Elliot says: "As already stated, it was conceived 
originally that witnesses should always be present, but this was found 
impracticable. I n  consequence, the general rule has become honey- 
combed with so-called exceptions. The grounds of making these excep- 
tions differ, as do the different exceptions. The ground as to some 
is that the hearsay is rendered necessary by the difficulty of other proof; 
as to others, the ground is that, owing to the circumstances under which 
certain declarations we= made, some guarantee of their reliability is 
furnished other than the mere fact of their having been made-that is, 

the circumstances add peculiar weight to this evidence, and dis- 
( 47 ) pense with the ordinary tests of credibility." 1 Elliott, 320. 

The general and well-recognized exceptions are stated in Elliott 
on Ev., 331 ; 1 Greenleaf, 114. Professor Wigmore says that the reasons 
upon which the exceptions are based are "circumstantial guarantee of 
trustworthiness and necessity." 11 Wigmore Ev., see. 1420. The princi- 
ple with its limitations is well stated by Jessell, M. R., in Sugden v. St. 
Leonards, L. R., 1, Pro. Div. (1815-6)) 154 (241). He says: "Now, 
I take it, the principle which underlies all these exceptions is the same. 
I n  the first place, the case must be one in which i t  is difficult to obtain 
other evidence, for no doubt the ground for admitting the exception 
was that very difficulty. I n  the next place the declarant must be dis- 
interested-that is, disinterested in the sense that the declaration was 
not made in favor of his interest. And, thirdly, the declaration must 
be made before dispute or litigation, so that i t  was made without bias 
on account of the existence of a dispute or litigation which the declarant 
might be disposed to favor. Lastly, and this appears to me one of the 
strongest reasons for admitting it, the declarant must have had peculiar 
means of knowledge, not possessed in ordinary cases." Among the ex- 
ceptions to the general rule we find "Entries and declarations of third' 
parties made in the regular couisse of duties or business." Such entries 
are of two kinds : (1) Those made by the entrant respecting a trans- 
action conducted by or matter known to him personally, in which no 
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other person has taken any part. (2)  .Those made by the entrant upon 
information communicated to him by some other person acting in the 
line of his duty to make report to him. The entries made by the train 
dispatcher fall within this class. I t  is undoubtedly the general rule 
that if the entrant and the person making the report upon which the 
entry is made are both living and available, they should be produced 
to testify to the truth of the subject-matter of the entry. That if one 
be living: and available and the other dead or unavailable-that 
is, insan: or beyond the process of the court-the entry may be ( 48 ) 
introduced upon the testimony, as to its authenticity, of the liv- 
ing, available person. Can the entry be admitted when, as in  the case 
before us, the entrant is living and the person upon whose report the 
entry is made is not produced nor his absence accounted fo r?  

Mr. Greenleaf, referring to the decisions of the courts in  respect 
to  the admissibility of this class, says: "Other courts . . . admit 
them (the entries) without accounting for the original observer, on the 
sound consideration that i t  is practically impossible in  mercantile con- 
ditions to trace and procure every one of the many individuals who 
reported the transactions." 1 Greenleaf, 120 (a) .  He says that other 
courts refuse to permit such entries to be introduced. 

Judge Elliott, quoting the language of Mr. Greenleaf, says: "We are 
inclined, also, to agree, in the main, with the writer quoted in  the last 
preceding section, but not entirely without qualification. I t  may be- 
although, as shown by the authorities there cited, there is sharp conflict 
among the authorities-that such entries are admissible, in  a proper case, 
when duly authenticated, on proof that the informant knew the facts 
or properly reported them, even though he is not put upon the stand, 
especially if he is unavailable; and there are authorities looking very 
decidedly in  that direction in  addition to those referred to in  the pre- 
cedinq section." Citing Ill!eyor v. Browfi, 130 Mich., 449 ; Bank v. Bank, 
108 Tenn., 374; Donovan v. R. R., 188 Mass., 450. 

Professor Wigmore, after a very interes t i~g discussion of the question 
i n  its several aspects, says : "The conclusion then is, that when an entry 
i s  made by one person in  the regular course of business, recording an 
oral or written report made to him by one or more persons in the regular 
course of business of a transaction lying i n  the personal knowledge of 
the latter, there is no objection to receiving that entry, . . . pro- 
vided the practical inconvenience of producing on the stand the numer- 
ous persons thus concerned would in  the particular ease outweigh 
the probable utility of doing so. Why should not this conch- ( 49 ) 
sion be accepted by the courts? Such entries are dealt with in 
that way in  the most important undertakings of mercantile and indus- 
trial  life. They are the ultimate basis of calculation, investment, and 



general confidence in every business enterprise; nor does the practica7 
impossibility of obtaining constantly and permanently the verification 
of every employer affect the trust that is g i ~ e n  to such books. I t  would 
aeem that expedients which the whole business world recognizes as safe 
could be sanctioned, and not discredited, by courts of justice. %hen 
i t  is a mere question of whether provisional confidence can be placed 
in a certain class of statements, there cannot prgfitably and sensibly be 
one rule for the business world and another for the courtroom. The 
merchant and the manufacturer must not be turned away remediless be- 
cause methods in which the entire community places a just confidence 
are a little difficult to reconcile with the technical judicial scruples on 
the part of the same persons, who, as attorneys, have already employed 
and relied upon the same methods. I n  short, courts must here cease to 
be pedantic and endeavor to be practical." 

We have made these extracts from the works of three standard Amer- 
ican authors on the law of evidence to show the trend of thought and 
opinion upon the admissibility of entries falling within the class under 
discussion. An examination of the decided cases discovers a conflict of 
authority. I n  Fielder v. Collier, 13 Ga., 495, the action was assumpsit 
for balance due on account. The defendant shipped to plaintiff for sale 
as commission merchants cotton upon which they obtained advance- 
ments. The cotton when sold brought less than the amount advanced. 
The action was brought for the difference. For the purpose of showing 
the items making up the account, including expenses of selling, etc., 

the plaintiffs offered to show a transcript from their books (this 
( 50 ) under the rule of practice in that State was admissible, if at all, 

as the original). The testimony was, upon objection, excluded. 
Upon appeal, Lumpkin, J., said: "Shall this proof be received, or shall 
the plaintiffs be compelled to go behind the books thus verified by the 
clerks who kept them, and resort to each of the subagents who partici- 
pated in the transaction and sale of this produce? Are not the entries 
thus made in the usual course of business of this extensive trading estab- 
lishment, and as a part of the proper employment of the witnesses wha 
prove them, not only the best, but the only reliable evidence which i t  is 
practicable to procure? . . . They report to the clerks who keep the 
books of the concern, and their functions are performed. I t  is not rea- 
qonable to suppoie that they can remember the-multitude of transactions 
thus occurring every day. After the lapse of a very brief period, the 
clerks themselves could only call to mind what had been done by refer- 
ring to their entries and'memoranda." The exabt question is presented 
and decided in Donovam v. R. R., 158 Mass., 450. 

The defendant offered for the purpose of showing the position of a 
train at a certain time, the train sheets kept by the dispatcher, with the 
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testimony of the person who made them. The facts are singularly like 
those before us in respect to the manner in which the entries were made. 
This may be explained by the fact that all railroads necessarily have 
some approved system of controlling the movement of trains and keeping 
a record thereof-using the telegraph offices on their line of road as the 
medium for communication. I t  would be impossible, without the most 
disastrous results, to do otherwise. Barker, J., says: "The failure to 
produce the East Summerville operator is relied upon by the plaintiff 
as one ground for his contention that the entries were not shown to be 
competent evidence." He proceeds to note cases holding inadmissible 
certain shop-book entries, and says : "But no entries were transferred to 
the dispatcher's sheet'from the sheet kept at  the East Surnmer- 
villa station. As telegraphic messages are read by sound, as well ( 51  ) 
as automatically recorded in symbols, these entries stand upon 
the same footing asjf made from oral statements uttered at the indicated 
station and audible in the dispatcher's office." The reasoning of the 
learned judge is so satisfactory to our minds that we quote his lan- 
guage. "It is clear that the sheet was worse than useless if its state- 
ments, as seen by the dispatcher, were not accurate. Every interest 
of the defendant demanded that an entry when made should be true, 
and no reason can be coaceived why the defendant should procure or 
permit a false or incorrect entry to be placed under the eye of the official 
who controlled the movement of its trains; nor is there any reason to 
presume that the operator who observed the passing of the train at the 
station and telegraphed the information to the dispatcher's office, or 
the person who there received the messages and made the entries on the 
sheet, had any interest to misstate the facts or to make false entries. 
The system was the established course of the defendant's business, so 
that the sheet was not an accidental memorandum, and every step by 
which the information spread upon i t  was gathered, transmitted, and 
entered, was an act performed by some person in, the line of his duty 
and in the usual course of his employment under a sanction tending to 
make his statements true, and these acts were so connected with and 
dependent upon each other as to form parts of one transaction." The 
case most strongly relied upon by the plaintiffs sustaining their excep- 
tion is R. R. v. Xoel, 77 Ind., 110 (121). The character of the entries 
do not very clearly appear. The Court cites no authorities and disposes 
of the qestion quite summarily. I t  is simply stated that the defendant 
offered as evidence '(the entries in books." I t  does not appear how they 
were authenticated, by whom or upon what basis they were made. 
The case is noticed by the Massachusetts Court as being "entries possibly 
similar." The decision is not very satisfactory as an authority, 
because of the meager statement of the facts. Many of the ( 52 ) 
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cases cited by the plaintiffs are based upon construction of the 
"book-debt laws" of the States. Some of them do not come within any 
of the exceptions to the general rule. We find no case directly in point, 
or giving us much aid, in our Reports. I n  Fairly v. Smith, 87 N. C., 
367, i t  was held that market reports published in  newspapers when the 
information was gathered from reliable sources were admissible. 

The record made by one appointed for that purpose by the signal 
service bureau of the state of the weather held admissible. Rnott v. 
R. R., 98 N. C., 73. Professor Wigmore suggests that when an entry 
is made in the usual course of business based upon reports made by one 
whose duty it is to make such report, but who is not required to make 
and keep any record of the transaction, the entry So made is admissible 
upon the ground of necessity growing out of the fact that i t  is not to be 
expected that the person making such report wouId remember the fact 
reported-and that he is therefore unavailable in  a legal sense. I t  i s  
not to be expected that an operator, who reports to the dispatcher the 
time of arrival and departure of a number of trains daily could under- 
take to testify from memory the hour and minute of each arrival or de- 
parture. H e  has no duty imposed upon him to do so. If he did under- 
take to testify, as i n  this case, three years after the event, but little 
credence would be attached to his testimony. For  practical purposes 
he is as essentially unavailable as if dead or insane. We are of the 
opinion that, applying either test, trustworthiness or necessity, the 
entries made on the train sheets were admissible. I t  has occurred to 
our minds that possibly the train sheet is admissible as a quasi-public 
record. I t  is true that neither of the persons making it are sworn 
officers, yet i t  is well settled and now recognized by all courts that com- 

mon carriers in  the operation of their trains are discharging a 
( 53 ) public duty, with many of the incidents attaching to public 

agencies. I t  would seem not unreasonable that courts should 
give to their records, made in  the discharge of such duty, and meeting 
the other requirements of public records, the same recognition as is 
given to such records. I t  is not easy to see why this entry is not sur- 
rounded, by the same "circumstantial guarantee of trustworthiness" as 
an entry made under similar ponditions by a clerk in a public office. 
We do no more than suggest this view. The exception must be over- 
ruled. We deem i t  proper to say that i n  nothing said herein do we 
wish to be understood as opening the door to other testimony than that 
permitted by the statutes in force i n  this State i n  regard to book debts. 
Code, sec. 591, 2, 3 ;  Laws 1897, ch. 480. The plaintiff requested his 
Honor to charge the jury: "That if the jury shall find from the evi- 
dence that the fire originated from sparks from an engine of the de- 
fendant railroad comiany, the presumption is that the sparks were 
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negligently emitted (and such presumption arises whether the fire started 
on the outside or inside of the compress building)." This was declined. 
His  Honor, at  the request of the plaintiffs, charged the jury: "That 
if the jury shall find from the evidence that the fire originated from 
sparks from an engine of the defendant railroad company, the pre- 
sumption is that the sparks were negligently emitted; and if the jury 
shall further find that the defendant railroad company has failed to 
rebut such presumption, the jury should answer the second issue 'Yes.' " 

We find no error in  the refusal of the court below to give the third 
special instruction, and think that the fourth instruction given presented 
to the jury the law governing the defendant's liability, if they found 
that the defendant company burned the cotton. We have examined thq 
entire record with care. His  Honor's charge is clear, full and correct. 
Tt would seem that the real question, around which the controversy 
was fought out arid decided, was whether the cotton was set fire 
to and burncxl by the defendant's engine. ( 54 

Xo error. 

Cited: Cunningham u.  R. R., 139 N. C., 439 ; D u f y  v. Ins. Co., 142 
N.  C., 108; Jones v. R. R., ib., 214; Wade v. Tel. Co., 147 N.  C., 225; 
Jones v. R. R., 148 N. C., 451; Lumber Go. v. Lumber Co., 176 N. C., 
504. 

CRUTCHFIELD v. HUNTER, RECEIVER. 

(Filed 11 April, 1905.) 

Banks-Receiver-Creditor's Suit .  , 

Where a bank failed and a receiver was appointed at the instance of a credi, 
tor in an action brought in behalf of himself and all other creditors, the 
plaintiff cannot maintain an action against the receiver to recover a de- 
posit, but his remedy is to file a petition in the original cause. 

ACTION by George P. Crutchfield against T. A. Hunter, receiver of 
the Bank of Guilford, heard by Shaw, J., and a jury, at (Special) Janu- 
ary Term, 1905, of GUILBORD. 

This was an action commenced on 4 December, 1903, to recover a debt. 
The plaidtiff submitted to a nonsuit upon an intimation of the court 
that the debt was barred by the statute of limitations, and appealed. 

E. J .  Justice for plaintiff. 
1 

Scales, Taylor & Scales and J .  N .  Wilson for def~ndant ,  
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BROWN, J. The plaintiff was a depositor with the Bank of Guilford, 
and on 31 July, 1898, deposit,ed with i t  $290 and took a receipt from the 
cashier therefor on one of the deposit slips of the bank. H e  has not 
been given credit for this deposit on his account with the bank, and 

never has been credited with it, or had i t  paid to him i n  any 
(-55 ) settlement with the bank or in any other way. The bank failed, 

and on 3 January, 1899, a receiver was appointed to take charge 
of its assets, at the instance of a creditor-in an  action brought on behalf 
of himself and all cther creditors. 

This action cannot be maintained, The remedy of the plaintiff i p  

to file his petition in  the original cause wherein a receiver was appointed 
Upon the hearing of his petition and the answer of the receiver thereto, 
the pleas raised will be adjudicated. Dobson v. Simonton, 93 N. C., 
268, is "on all-fours," and the opinion presents a full discussion of the 
subject. Let this action be dismissed without prejudice. 

Dismissed. 

' Cited: Black v. Power Co., 158 N. C., 472. 

GRIFFIN v. RAILROAD. 

(Filed 11 April, 1905.) 

Instructions-Prayers-Error, n o t  Prejudicial. 

1. A defendant cannot complain of an instruction to the jury which was sub- 
stantially responsive to his prayer relating to the same phase of the case. 

2. \Vhere a case has been fairly tried on the merits and there has been no 
miscarriage of justice, the judgment will not be disturbed for an error 
which is very slight and no substantial prejudice to the party complaining 
has resulted therefrom. 

PETITION by defendant to rehear this case, which was decided at  Fall 
Term, 1904, no opinion being filed. 

This  was an action brought to recover damages for the killing of 
plaintiff's intestate, who was run over by defendant's train while lying 

on the roadbed of the defendant company. The chief question 
56 ) before the jury, as stated in  the petition to rehear, was whether 

the engineer exercised due or ordinary care in  keeping a proper 
lookout upon the track; and whether, if he had kept a proper lookout, 
he could have discovered the intestate in an apparently helpless condi- 
tion in time to have stopped the train and avoided the injury. 
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W. A. Horton, the engineer, introduced by defendant, after testifying; 
as to the proper equipment of the train and other particulars of the 
accident, testified as follows : 

Q. As you approached the station of Peachland, were you keeping 
a lookout ? A. Yes, sir ; I was looking right in the track. 

Q. What kind of lookout were you keeping? A. A careful one, watch- 
ing the track all  the time. 

Q. As you passed from Peachland, keeping a lookout, did you discover 
anything? If so, when and where? A. Well, after I passed that mail 
crane there, about midway between that and the crossing, I saw the 
deceased's face. 

Q. You saw his head? A. Yes, sir. I saw his face up near the rail. 
I think I was about 100 yards from him, as best I could tell, from the 
telegraph poles. I t  was about half-way between the mail crane and the 
top of the hill. 1 

Q. As you approached the station of Peachland, how is the grade? 
A. As you come up to the station it is upgrade to a! point nearly op- 
posite the warehouse. 

Q. After ~ O U  leave the station, how is i t ?  A. Then it begins to go 
down. 

Q. Which is the steepest? A. The grade on the east side of the 
depot is greater than on the west side; that is, i t  is steeper, but it goes 
down from the station as you go in. 

Q. Did you discover any portion of his body? A. No, sir; I did not 
see anything of his body until I got right over him. 

Q. Was his head on the rail or adjoining the rail? A. The back 
part of his head was up against the rail. His head was not on the rail 
at all. 

Q. Was i t  on the cross-ties? A. I am not positive about that. I 
really believe when we got back there that his head was leaning on the 
cross-ties. 

Q. You are not certain how i t  was before? A. No, sir. 
Q. When you discovered that face of a man, what did you do? 
A. I applied the brakes so as to stop. ( 57 > 
&. What kind of brakes? A. Air brakes. I throwed them in 

the emergency application, and stopped the train as quick as possible. 
Q. Could you have stopped any sooner by any means that you have 

that you did not use then? A. No, sir. 
&. How do you apply emergency brakes? A. Well, the brake valve 

is right in front of you. 
Q,  What means did you have to use in making the stop? A. The 

brake valve right in front of me, and the sand blower. They are 
right together there. 
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Q. Did you use both of them? A. I am not positive about the sand. 
Q. Give me your best impression. A. I cannot say positively I used 

the sand. My impression is that I did do it. 
Q. How far did your train run before it was stopped? A. From the 

time I put on the brakes to where it stopped was something like 1,200 
feet. 

Q. How far beyond the place where the man was did' you go? A. I t  
looked like about a train length from the rear end of the train to 
where we went back to him. I t  was in the night. Since then, I know 
where I stopped at, and I know it was about that distance. 

Q. State whether or not this face could have been discovered by a 
person on an engine at a greater distance than it was discovered by 
you that night? A. No, sir; I do not think it could. 

Q. Could a train have stopped at that place, traveling 45 miles an 
hour, in a shorter distance than it was stopped by you that night? A. 
No, sir; I do not think it could. 

Q. How long have you been an engineer over this particular road? 
A. Ten or twelve years. 

Q. Have you looked to see, at this particular point, where this person 
was since this accident? A. Oh, yes, sir; I look at it every other day. 
I come by there every other morning. 

Q. Have you had occasion to look at i t  with a good headlight, to see 
in what distance it could be seen? A. Yes, sir; I have been up there 
several times. 

Q. What do you say now as to what distance he could have been seen? 
A. One hundred yards is about the furthest distance anybody would be 

able to see him. 
( 58 ) Q. I mean you. A. That is as near as I have ever been able 

to see him. 
On cross-examination this witness, W. A. Horton, questioned by 

plaintiff, answered as follows : 
Q. Did you not tell Mr. Bailes that night that your plow struck him? 

(Defendant objected. Overruled, and exception.) A. No, I did not. 
Q. Did not you tell Mr. Bailes, also, that you saw the man in time 

to stop, but that you thought it was a piece of paper, or something of 
that kind? (Defendant objected. Overruled, exception.) A. No, sir. 

Q. You had a conversation with Mr. Bailes that night? (Defendant 
objected. Overruled, and exception.) A. I did not. 

Q. Did you not say in Bailes' presence that night that your plow 
struck him? (Defendant objected. Overruled, and exception.) A. No, 
sir;  I did not. 

Q. Did you not, in Mr. Bailes' presence that night, say that you saw 
the body in time to have stopped the train, but you thought it was a 
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piece of paper or something, and you did not stop ? (Defendant objected. 
Overruled, and exception.) A. I did not. 

Q. Did not you say in Mr. Bailes' presence, or to Mr. Bailes, that 
night, that you did not .discover it was a man until you got to the frog 
of the switch? (Defendant objected. Overruled, and exception.) A. 
I did not. P 

Mr. J. T. Bailes was examined on behalf of plaintiff, and, among 
other things, testified as follows : 

Q. Did you have any conversation with Engineer Horton the night 
Mr. Griffin was killed? A. I did. 

Q. Did Mr. Horton tell you that night, while you were standing there 
over or near the body of Mr. Griffin, that the plow struck him? (De- 
fendant objected. Overruled, and exception.) A. H.e did. 

Q. Did he tell you, or say in your presence, that he saw the man in 
time to stop, but that he thought it was a piece of paper until he got 
near to him or over him? (Defendant objected. Overruled, and ex- 
ception.) A. He did. 

Q. Did he state to you, or in your presence, that his head was lying on 
the rail, and his plow struck him? (Defendant objected. Overruled, 

and exception.) A. He did. 

The defendant asked the court to instruct the jury as follows: ( 59 ) 
"That if the jury find from the greater weight of the evidence 

that the plaintiff's intestate could see the train approaching while he 
was in a place of danger with his head near the rail or on the rai:, 
and was neither in an unconscious nor helpless condition, and failed 
to get out of the way of the train, but remained stationary, you will 
answer the first issue 'No.' " Refused, and defendant excepted. 

The court charged the jury as follows: "If the jury should find that 
the intestate, although killed by the moving train of the defendant, 
saw the approaching train, and was conscious of the danger, and had the 
time and ability to remove himself from the position of peril, and failed 
to do so, then the plaintiff would not be entitled to recover, and the jury 
would answer the first issue 'NO,' and they need not consider the other 
issues." Defendant excepted. 

J. D. Shaw and Sh,eph,erd & Shepherd for petitioner. 
Lockhart & Son, Robinson & Caudle, and Redwine & Stack in opposi- 

tion. 

PER CURIAM: We have given this case a careful examination and 
find no new point presented and no authority cited which was not con- 
sidered by us at the last term. The instruction of the court to the jury, 
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which is assigned as error, was substantially responsive to the defend- 
ant's prayer relating to the same phase of the case, and there is, there- 
fore, no cause to complain of it. Thompson v. Tel.  Co., 107 N. C., 449; 
GreeJeaf v. R. R., 91 N.  C., 33. We do not see that the instruction, 
when properly construed, was inherently wrong. The other point made 
as to the failure of the judge to explain to the jury the use that could 
be made by them of the testimony of the witness Bailes, who is alleged 
to have contradicted the defendant's witness Horton, cannot be sustained. 

We do not think there was any misunderstanding by the jury 
( 60 ) of the nature and effect of this evidence, and there certainly 

has not been any real miscarriage of justice. The parties them- 
selves did not seem to attach much, if any, importance to the alleged 
omission to charge upon this point. Assuming, for the sake of argument, 
that there was an.omission in this respect, i t  was not so grave under 
the facts and circumstances of this case appearing in the transcript, as 
to constitute reversible error. We do not mean to intimate that there 
was any error at all, but, if there was, i t  was very slight and no sub- 
stantial prejudice to the defendant has resulted therefrom. 2 Enc. P1. 
and Pr., 499 et seq., and notes. I t  is unnecessary to discuss the assign- 
ment more in detail, as by reason of the recent rule of this Court upon 
the subject this case cannot become a precedent. The case seems to 
have been fairly tried on the merits, and the verdict and judgment 
should not be disturbed. 

Petition dismissed. 

Cited: Freeman, v. Brown, 151 N. C., 113; Singleton, v. Roebuck, 178 
N. C., 205; 8. v. Stamcill, ib., 685. Marshall v. Telephone Co., 181 
N. C., 298. 

STEWART v. CARPET COMPANY. 

(Filed 11 April, 1905.) 

Elevator-Instructzons-Defective Appliances-Disobedience of Orders 
Res Ipsa Loquitur. 

1. It is error for a judge to base an instruction upon a hypothetical state of 
facts or upon facts of which there is no evidence. 

2. In an action for damages for injuries received by the fall of an elevator, 
an instruction which made the question of defendant's negligence turn 
wholly upon the defectiveness of the elevator was erroneous, where there 
was evidence that the plaintiff was injured solely by reason of his dis- 
obedience of orders. 
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3. The rule of re8 ipsn Zoquitur does not relieve the plaintiff of the burden of 
showing negligence, nor does it raise any presumption in his favor, but 
it gives the plaintiff-the advantage of a footing in the case or a basis of 
recovery, and calls for proof from the defendant. 

ACTION by W. H. Stewart against the Van Deventer Carpet ( 61 ) 
Company, heard by Bryan. J., and a jury, at  September Term, 
1904, of GCILFOHD. 

This action was brought to recover damages for injuries received by 
plaintiff, an employee of the defendant, by the fall of a freight elevator 
on which at  the time he was riding, rts he alleges, in  the performance of 
his duty. The evidence introduced by the plaintiff tended to show that 
his duty was to carry filling and warps from the first to the second floor 
of the mill. This was done by putting the load on the elevator and 
operating i t  himself. At the time of the injury he had about 50 pounds 
of filling and warps on the elevator, which was started by pulling a rope. 
When the rope was pulled 'the brake was released and the elevator would 
rise, and when the rope was turned loose i t  would stop. The elevator 
was moved up and down by a cable attached at  one of its ends to the 
carriage aud at the other to a heavy weight, the cable winding over 
a drum three or four times. Plaintiff had been operating the elevator 
since the first day of February. I n  September, when he was hurt, he 
was carrying a load of filling and warps on the elevator, and when he 
r.eached the second floor i t  fell and injured him. Plaintiff did not know 
what caused the fall. H e  denied that he had been forbidden by the 
superintendent or his assistant to use the elevator, and instructed to use 
the stairway instead, and he also denied that there was any notice posted 
to the effect that employees should not use the elevator. Plaintiff and 
other employees were in  the habit of using the elevator without ob- 
jection. There was nothing broken about the elevator to plaintiff's 
knowledge. I t  had been operated by him safely that morning and for 
some time before the day he was injured. There were no ,"safety catches" 
on the elevator. There was evidence on the part of defendant tending 
to show that the elevator was in  good condition, as shown by a n  
examination of a machinist made immediately after plaintiff was ( 62 ) 
injured. There was evidence showing the proper manner of 
operating the elevator and of handing the brake-rope, one of the defend- 
ant's witnesses testifying that if the operator holds on to the brake- 
rope and the elevator is descending, i t  will strike the floor and the drum 
and pulley will continue to unwind the coil and make a slack in  the 
cable. That the slack was not the result of any defect in the elevator, 
but of carelessness of the operator in not turning loose the brake-rope. 
This witness stated that when he went to the elevator to examine i t  
after the plaintiff fell, he found that the brake-rope had been taken off, 
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the elevator had been' allowed to run too fast and the cable had un- 
wound from the drum. I f  the brake had been put on at the proper time 
this would not have happened. The witness alse stated that there were 
no safety catches on the elevator; that he had seen only one, and that 
was on a passenger elevator. There was also evidence that the plaintiff 
had been forbidden to use the elevator and told to use the stairway, and 
that notices had been posted giving like instructions to the employees, 
At the close of the testimocy defendant moved to nonsuit the plaintiff, 
and also asked for special instructions. This motion and the prayers 
for instructions were refused, and defendant excepted, as it did to certain 
instructions given by the court. There was a verdict for the plaintiff 
and a motion for a new trial by defendant, which being overruled, de- 
fendant again excepted. From a judgment for the plaintiff, the defend- 
ant appealed. 1 

John A. Barringer for plaintiff. 
K ing  & Rimball for defendant. 

WALKER, J., after stating the case : I t  is unnecessary to consider more 
than two of the defendant's exceptions, which relate respectively to the 
first and second issues. The court charged the jury as follows: "If 

the jury find that the appliances in common use upon elevators 
( 63 ) were not provided by the defendant, and that plaintiff, in dis- 

charging his duties, was injured thereby, then you will answel; 
the first issue 'Yes.' 

"Where the negligence of an employer is a continuing one, as the 
failure to furnish safe appliances in general use, there can be no con- 
tributory negligence by the employee which discharges the liability of 
the employer." 

The first of these instructions was erroneous, because there was no 
evidence that the defendant had failed to equip the elevator with ap- 
pliances "in common use." I t  is true that the employer must adopt and 
use all appr,oved appliances which are in general use. Witsell v. R. R., 
120 N. C., 557; Lloyd v. Hanes, 126 g. C., 359; Dorsett v. Mfg. Co., 
131 N.  C., 262; Marks v. Cotton Milb ,  135 N. C., 290; Bottoms v. 
R. R., 136 N. C., 472. But while this is so, there must be evidence upon 
which the jury can find that the particular appliance, which it is 
claimed the employer should have adopted and attached to his elevator, 
was in general use. I t  is error for a judge to base an instruction upon 
a hypothetical state of facts or upon facts of which there is no evidence 
in  the case. This is a well-settled rule, and should be carefully observed 
in order that the jury in their consideration of the case may be kept 
strictly within the limits of the evidence and decide the case upon the 
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facts, and not upon mere conjecture or surmise. I f  their attention is 
diverted from the true questions involved i n  the case and directed to 
irrelevant matters, their conclusion cannot be relied on with safety a8 
determining the rights of the parties according to the law and the evi- 

' dence. The charge of the court must always be applicable to the 
facts of the case. King v. Wells, 94 N.  C., 344; Burton v. Mfg. Co., 
132 N. C., 17; Joines v. Johnson, 133 N. C., 487. A like reason under- 
lies the rule that i t  is not error to refuse an instruction asked to be 
given to the jury which is not supported by the evidence. Clark's 
Code ( 3  Ed.), p. 535. I f  this instruction referred to the evi- ( 64 ) 
dence in  regard to "safety catches," it was erroneous, as i t  does 
not appear that they were generally used as approved appliances in 
the equipment of elevators. The same may be said of the second of the 
instructions we have mentioned as having been given to the jury. It 

I is assumed therein that there had been a failure to furnish safe appli- 
ances ingeneral use, when there was no evidence to support the assump- 
tion as we have already shown. I t  may be further said of both instruc- 
tions that by them the jury were told that, if appliances in common use 
were not provided by the defendant for the elevator, and plaintiff while 
he was in the performanee of his duties was injured thereby, they should 
answer the first issue "Yes," and that this would be continuing negli- 
gence, which would exclude plaintiff's negligence, if any, from the con, 
sideration of the jury. This confined the jury to the consideration of 
the defendant's negligence in only one respect, whereas there was evi- 
dence that the plaintiff had deliberately violated instructions to use the 
stairway, in performing his work, and not the elevator. I f  at  the time 
he was injured the plaintiff was doing what he had been forbidden to 
do, and using the elevator contrary to orders, when he should have used 
the stairway, his employer is not liable for the consequent injury to 
him, as decided by this Court i n  Whitson v. Wrenn, 134 N.  C., 86. When 
he chose to disregard the instructions he had received and do the work in 
his own way, the resultant injury to himself will be referred to his own 
negligence or wilful disobedience, as its proximate cause, and not to any 
fault of his employer. The master owes the servant no duty with respect 
to the condition of machinery or an implement which the servant has 
been positively forbidden to use. This is a just and reasonable principle, 
and if any other rule prevailed, the master could never know a t  any 
time the nature and extent of his liability. Under the charge of the 
cburt as to continuing negligence, this defense was entirely ex- 
cluded from the consideration of the jury. I t  i s  true, there was ( 65 ) 
evidence tending to show that the orders of the defendant to its 
employees not to use the elevator had been continually and habitually 
violated by them. This required the court to present to the jury by 
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proper instructions the effect this evidence would have upon the orders 
of the defendant to its employees, but it did not deprive the defendant 
altogether of the right to have its version of the facts submitted to the 
jury with directions as to the law applicable thereto, so that the case 
could be decided under the law according as the jury might find the 
truth to be. When the court by the second instruction made the ques- 
tion of the defendant's negligence turn wholly upon the defectiveness of 
the elevator, it rendered useless any attempt of the defendant to show 
that the plaintiff was injured, not by its negligence, but solely by reason 
of his disobedience of orders. I t  therefore practically eliminated all 
evidence bearing upon that question from the case. And yet i t  must 
be conceded that if the daintiff had been forbidden to use the elevator. 
and he and the other imployees had not habitually disregarded the 
order, the defendant owed him no duty in regard to it, as i t  was not a 
machine, implement, or apparatus which had been furnished to him 
for the performance of his work, but, on the contrary, something which 
he had been told not to use. I t  follows that if the jury had taken the 
defendant's view of the evidence and found that plaintiff was at the 
time of his injury acting in disobedience of orders, no negligence could 
be imputed to the defendant, even if the elevator was defective, as de- 
fendant omitted no duty to the plaintiff in respect to its condition, as 
we have said, and the plaintiff's own act in disobeying instruction8 
would in law be regarded as the proximate and, indeed, the only cause 
of his injury. The defendant was entitled to have this view of the case 
submitted to the jury, but the charge of the court excluded it. 

There was much discussion by counsel of the doctrine of res ipsa 
loquitur and its relevancy to the facts of this case. "The thmg 

(66 ) speaks for itself" is a principle applied by the law where under 
the circumstances shown the accident presumably would not have 

occurred in the use of a machine if due care had been exercised, or, in 
the case of an elevator, when in its normal operation after due inspec- 
tion. The doctrine does not dispense with the requirement that the 
party who alleges negligence must prove the fact, but relates only to 
the mode of proving it. The fact of the accident furnishes merely some, 
evidence to go to the jury, which requires the defendant "to go forward 
with his proof." The rule of res ipsa loquitur does not relieve the plain- 
tiff of the burden of showing negligence, nor does it raise any presump- 
tion in his favor. Whether the defendant introduces evidence or not, 
the plaintiff in this case will not be entitled to a verdict unless he satis- 
fies the jury by the preponderance of the evidence that his injuries were 
caused by a defect in the elevator attributable to the defendant's negli- 
gence. The law attaches no special weight, as proof, to the fact of 
an accident, but simply holds it to be snfficient for the consideration of 
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the jury, even in  the absence of any additional evidence. Wonable tf, 
Grocery Co., 135 N. C., 474; 2 Labatt on Master and Servant, see. 834; 
4 Wigmore on Evidence, see. 2509. I n  all other respects the parties 
stand before the jury just as if there was no such rule. The judge 
should carefully instruct the jury as to the application of the principle, 
so that they will dot give to the fact of the accident any greater arti- 
ficial weight than the law imparts to it. Wigmore, in the section just 
cited, says the following considerations ought to limit the doctrine of 
res ipsa loquitu~: (1) The apparatus must be such that in  the ordi- 
nary instances no injurious operation is to be expected, unless from a 
careless construction, inspection, or user; ( 2 )  both inspection and user 
must have been, at the time of the injury, in  the control of the party 
charged; ( 3 )  the injurious occurrence must have happened irrespective 
of any voluntary action at the time by the party injured. H e  
says further that the doctrine is to  some extent founded upon ( 67 ) 
the fact that the chief evidence of the true cause of the injury, 
whether culpable or innocent, is practically accessible to the party 
charged, and perhaps inaccessible to the party injured. What are the 
general limits of the doctrine and what is the true reason for its adop- 
tion, we will not now undertake to decide. I t  is established in the law 
as a rule for our guidance and must be enforced whenever applicable, 
and to the extent that i t  is applicable to the facts of the particular 
case. 

I f  the jury find that the fall of the elevator was caused by the plain- 
tiff's careless handling of the brake-rope, the rule, of course, would 
cease to operate, nothing else appearing, as that finding would exclude 
the idea of any defect in  the elevator, and the plaintiff could not recover 
unless the jury should also find that the elevator was not supplied with 
approved appliances in general use, and that the defendant's failure 
so to supply i t  was the proximate cause of the injury to the plaintiff. 

The proof i n  this case does not disclose any distinct act of negligence 
on the part of defendant, nor does i t  show any specific defect in  the elc- 
vator, and, in  view of this state of the evidence, the jury should be in- 
structed that their verdict must not be founded upon mere conjecture, 
as to the cause of the accidedt, but that the proof must fairly tend to 
show and must satisfy them that negligence, in  fact, existed and caused 
the injury. But the evidence must be submitted to the jury, because the 
rule of res ipsa loquitur gives the plaintiff the advantage of a footing 
in the case or of a basis for recovery, and calls for proof from the de- 
fendant, and should the jury find against the latter upon insufficient 
testimony, its only remedy will be an application to set aside the verdict 
as being against the weight of the evidence, and the presiding judge will 
assume the responsibility resting upon him in  such a case, as in all  
138-6 49 
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others of a like kind, and grant the relief, if satisfied that a 
( 68 ) proper showing has been made for the exercise of the power 

lodged with him, and the ends of justice demand that he should 
do so. 

Our conclusion, then, is that the court erred in its instruction to the 
jury, and for this there must be another trial. 

New trial. 

Cited: Lyles v. Carbonating CEO., 140 N.  C., 27; Ross v. Cotton 
Mills, ib., 119, 120; S .  v. Martin, 141 N. C., 839; Liles v. Lum- 
ber Co., 142 N. C., 45; Shaw v. Mfg. Co., 143 N. C., 134; Holland v. 
R. R., ib., 439; Overcash v. Electric Co., 144 N. C., 578, 581; Furniture 
Co. v. Express Co., ib., 644; Boney v. R. R., 145 N. C., 251; Shaw v. 
Mfg. Co., 146 N.  C., 239; Winslow v. Hardwood Go., 147 N.  C., 277; 
Cox v. B. R., 149 N. C., 119; Crawford v. R. R., 150 N. C., 623; 8. v. 
Quick, ib., 822; Dail v. Taylor, 151 N.  C., 288; Morrisett v. Cotton 
Mills, iib., 34; Jones v. Ins. Co., 153 N. C., 391; Turner v. Power Co., 
154 N. C., 137; Boney v. R .  R., 155 N. C., 112; Houston v. Traction 
Co., ib., 8;  Brock v. Ins. Co., 156 N.  C., 117; Patterson v. Nichols, 157 
N. C., 405; Fry  v. R .  R., 159 N. C., 360; Craig v. Stewart, 163 N. C., 
533 ; 8. v .  Wilkerson, 164 N.  C., 437 ; Trust Co. v .  Bank, 166 N .  C., 117 ; 
Rzdge v. R. R., 167 N. C., 518; Shaw v. Pub. Service Corp., 168 N. C., 
616; Horne v. R. R., 170 N.  C., 659; Gallup v. Rozier, 172 N. C., 288; 
Orr v. Rumbough, ib., 759; Easeley v. Easeley, 173 N. C., 531; Smith 
v. R .  R., 174 N .  C., 112; Cashwell v. Bottling Works, ib., 326; iVixon 
v. Oil Mills, ib., 732; Horton v. R .  R., 175 N. C, 487; Williams v. 
Mfg. Co., 171 N. C., 514; Matthis v. Johnson, 180 N .  C., 133; Page 
v. Mfg. Co., ib., 332, 334, 335; Newton v. Texas Co., ib; 567; Jones v. 
Bland 182 N.  C., 75; White v. Hines ib., 285. 

EVERETT Y. RAILROAD. 

(Filed 11 April, 1905.) 
I 

Railroads-Liability as Insurer-Loss from Negligence-Released Bill 
of Lading-Rate Approved by Corporation Commission. 

1. A common carrier may relieve itself from liability a s  a n  insurer upon a 
contract reasonable in its terms and founded upon a valuable considera- 
tion, but it  cannot so limit its responsibility for loss or damage resulting 
from its negligence. 

2. Where a common carrier receives freight and fails to  deliver on demand, 
and admits loss and responsibility, the law will presume such loss attribu- 
table to its negligence. 
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3. Where the plaintiff shipped household goods aver defendant's road on a 
released bill of lading wherein they were valued at $5 per 100 pounds, 
with a freight rate approved by the Corporation Commission, and a 
portion of the goods weighing COO pounds was lost, and the jury found 
the lost goods were worth $250, the plaintiff was entitled to recover the 
full amount of his loss as found by the jury. 

ACTION by W. S. Everett and wife against the Norfolk-Southern Rail- 
road Company and another, heard by Fergusom, J., and a jury, a t  Spring 
Term, 1904, of PAMLICO. 

The plaintiff brought action for damages sustained by failure of 
the defendants to deliver certain packages of freight, delivered 
to the defendant, the Norfolk-Southern Railroad Company, at ( 69 ) 
Elizabeth City, N. C., on 22 October, 1901, to  be transported 
for hire over the lines of the defendant, Norfolk-Southern Railroad 
Company, via Norfolk, Va., to Thomasville, N. C., on the Southern 
Railway. The defendants did not deny that certain parcels or packages 
of freight delivered to the Norfolk-Southern had not been delivered 
to the plaintiff on demand. Both defendants admitted that under the 
evidence, as i t  stood, each of them was liable to the plaintiff for damages, 
but contended that the amount was only $30. 

The following facts also appeared from the record: The goods were 
shipped on a released bill of lading, wherein they were valued at $5 
per 100, with a freight rate approved by the Corporation Commission. 
The following were the approved rates on household goods calculated 
by 100 pounds to be carried 100 miles: 

1. Unlimited in  value and unreleased, classified as double first-class 
rate, 96 cents. 

2. Unlimited i n  value, but released, first-class rate, 48 cents. 
3. Limited in  value to $5 per hundredweight, but unreleased, first- 

class rate, 48 cents. 
4. Limited to $5 i n  value and released, fourth-class rate, 21 cents. 
The goods were shipped under the last-named classification and rate. 

The portion of goods lost weighed 600 pounds, which, according to the 
valuation specified i n  the bill of lading, would amount lo $30. The 
jury found that the goods lost were worth $250. The question presented 
to the jury on the issue agreed upon was, What was the actual value . 

of the goods lost by the defendant? The question submitted to the 
court under the admitted facts of the case and the verdict was, "Shall 
the plaintiff recover $250, the value of the articles lost as found by the 
jury, or $30, the value of the articles as specified in  the bill of 
lading?" On the verdict, judgment was rendered i n  favor of the ( 70 ) 
plaintiff for $250, and the defendant excepted and appealed. 
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A. D. W a r d  for plaintiff. 
P. H .  Bu,sbee & S o n  for defendant .  

HOKE, J., after stating the facts: I t  is the law of this State that a 
common carrier may relieve itself from liability as an insurer upon a 
contract reasonable in  its terms and founded upon a valuable con- 
sideration; but it cannot so limit its responsibility for 106s or damage 
resulting from its negligence. I n  Capehart v. R. R., 81 N. C., 438, Ashe, 
b., commencing on several decisions as to the right of a common carrier 
by contract to restrict its liability, thus sums up the matter: "That a 
common carrier, being an insurer against all loss and damage except 
those occurring from the act of God and the public enemy, may, by a 
special notice brought to the knowledge of the owner of goods delivered 
for transportation or by express contract, restrict its liability as an in- 
surer where there is no negligence on its part. 2. That a common car- 
rier cannot, even by contract, limit its responsibility for loss or damage 
resulting from its want of the due exercise of ordinary care." Else- 
where in the opinion i t  is held, as stated, that a contract restricting 
liability as an insurer must be for valuable consideration and reasonable 
in  its terms. 

The defendant having received the goods for transportation as a 
common carrier and failed to deliver on demand, and also admitting 
both loss and responsibility, the law will presume such loss attributable 
to thc defendant's negligence. Mitchel l  v. R. R., 124 N. C., 236; 
Hosiery Co. v. R. R., 131 N. C., 238; Parker  v. R. R., 133 N. C., 3.35. 
This presumption of the law, arising from the facts proved and admitted, 
is confirmed by the statement that the goods were shipped released, that 

is, released from liability against which the defendants were 
( 71 ) permitted to contract, to wit, loss occasioned otherwise than by 

their negligence. 
We have it, then, established that the defendants by their negligence 

as common carriers caused the loss of the plaintiff's household goods 
delivered to them for transportation, to the pecuniary value of $250; 
that by the valuation specified in  the bill of lading the amount of the 
loss is limited to $30, and thc qucstion presented to the Court is, For 
which sum shall judgment be rendered? I t  is the law of this State, 
declared by repeated decisions, that common carriers are not permitted 
to contract against loss occasioned by their own negligence. They can 
contract neither for total nor for partial exemption from loss so oc- 
casioned. Capehart v. R. B., supra;  Gardner v. R. R., 127 N. C., 293. 
The same doctrine is very g-enerally accepted in other jurisdictions. I t  
would be an idle thing for the courts to declare the principle that con- 
tracts for total exemption from such loss are subversive of public policy 
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and void, and, at the same time, permit and uphold a partial limita- 
tion which could avail to prevent anything like adequate and substantial 
recovery by the shipper. Therefore, it is held that any limitation of 
liability by contract designed for the purpose is forbidden. I3osiery Co. 
v. R. R., supra. 

I n  Gardner v. R. R., supra, it is said: "It is a well-settled rule of 
law, practically of universal acceptance, that for reasons of public policy 
a common carrier is not permitted even by express stipulation to exempt 
itself from loss occasioned by its own negligence." Citing Steam Co. 
v. Ins. Co., 129 U. S., 397, and numerous other decisions. I t  is further 
said: "The measure of such liability is necessarily the amount of the 
loss, and if the common carrier is permitted to stipulate that i t  shall 
be liable only for an amount greatly less than the value of the property 
so lost-that is, for only a small part of the loss-it is thereby exempted 
pro tanto from the resulb of its own negligence. Such a course, 
if permitted, would practically evade the decisions of the courts ( 72 ) 
and nullify the settled policy of the law." 

I n  Moulton u. R. R., 31 Minn., 89, it is said: "The same reasons 
which forbid that a common carrier should, even by express contract, 
be absolved from liability for its own negligence, stand also in the way 
of any arbitrary preadjustment of the measure of damages whereby 
the carrier is relieved from such liability. I t  would, indeed, be absurd 
to say that the requirement of the law as to such responsibility of the 
carrier is absolute and cannot be laid aside, even by the agreement of 
the parties, but that one-half or three-fourths of this burden, which 
the law compels the carrier to bear, may be laid aside by means of 3 
contract limiting the recovery of damages to one-half or one-quarter 
of the known value of the property. This would be mere evasion, which 
would not be tolerated." 

I n  Exprass Co. v. Blaclcnean, 28 Ohio St., 156, it is said: "To permit 
carriers to fix a limitation for the amount of their liability for negli- 
gence is, in effect, to permit them to exempt themselves from such lia- 
bility." 

I n  Hutchison on Carriers, 250, the doctrine is thus stated: "A 
majority of the authorities in the United State8 hold that i t  is contrary 
to public policy to permit the carrier to stipulate for exemption from the 
effects of the negligence of himself or his servants, and i t  is also held 
by a majority of the courts that a contract limiting the liability of the 
carrier to a certain sum in case of loss, that is, contracts designed to 
secure a partial exemption from liability, while valid and conclusive 
where the loss is occasioned by something other than the carrier's negli- 
gence, cannot be allowed where the loss was occasioned by the negligence 
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of himself or his 'servant, but that in such case the owner may recover 
the full value of the goods." 

The defendants do not seriously contend that such is not the law of 
this State, nor do they controvert the position that they would 

( 73 ) ordinarily be responsible for the amount of the loss established 
by the verdict of the jury. I t  is claimed by the defendants, how- 

ever, that the amount of recovery against them could only be for $30, 
because the value to that amount was fixed under the rating established 
and sanctioned by the Corporation Commission. That the defendants 
are compelled to take the goods at that rate, and as they can only charge 
the rate, they should only be held to the valuation which is made the 
basis of the rate. This position is plausible, but not convincing. 

I n  the first place, it is fair to conclude that the Corporation Commis- 
sion intended that this regulation should be in accordance with law, and 
that the valuation should only obtain in case of loss not arising from 
negligence. But if it were otherwise, the result would be the same. The 
Commission is authorized to make just and reasonable rates of freight, 
but i t  has no power to change the law nor to make a rate based upon any 
such idea; and if this regulation has the necessary effect of enabling 
the common carriers of the State in shipments of this kind to evade their 
responsibility for negligence, the conclusion is not that the law is thereby 
changed, but that the regulation itself is invalid. 

We are satisfied that in this instance both the Commission and the 
railroads were prompted by a laudable motive to afford shippers of small 
means a lower freight rate. But we cannot allow such consideration in 
a particular case to change the rule of law that we here uphold. I t  
is one in which the entire public is interested, as well as the individual 
shipper, established and adhered to for grave and weighty reasons, and 
necessary for the protection of the great body of shippers. A principle 
so vital to the public interest should not be altered, or weakened, be- 
cause, in a given instance, the motive is good and the particular result 
desirable. If this valuation entered as an essential element into the 

rate here contended for, and the result would enabIe carriers 
( 74 ) to evade the law, the rate itself is invalid, and to that extent is 

not a binding regulation. 
There is a class of cases which permits the shipper and carrier to make 

an agreed valuation of goods delivered for transportation, and which, 
under certain circumstances, in case of loss, will hold the shipper to the 
agreed valuation, though this be less than the actual value and though 
the loss be occasioned by the casrier's negligence. I n  some jurisdictions 
contracts of this kind are not sanctioned in respect to loss occasioned 
by negligence. I n  others, such agreements are upheld where, the carrier 
being without knowledge or notice as to the.true value, the parties agree 
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upon a valuation of the particular goods shipped, approximating the 
average value of ordinary goods of like kind, and. make such valuation 
the basis of a just and reasonable shipping rate. I n  yet others, such 
agreements would seem to be upheld where the agreed valuation is known 
to be Iess than the actual value, provided the same are fairly entered into 
and made the basis of the shipping rate. 

But in none of these is the valuation relied upon in this bill of 
lading sanctioned or justified to the extent here claimed for it. So 
far as we can discorer, all of them condemn an effort to limit liability 
for negligence by a uniform predetermined valuation arbitrarily fixed 
and placed in a printed bill of lading without any reference to the 
actual value of the property, and without any estimate made or at- 
tempted to value the property of the particular shipment, more especially 
where the difference between the stipulated and actual value is so 
pronounced that the evident purpose and necessary effect are to practi- , 

cally deny recovery for negligence. 
The better considered authorities, as far as we recall, forbid and con- 

demn a limitation of liability for negligence under the circumstances 
here described. See Moulton v. R. R., supra; R. R. v. Keener, 93 Ga., 
108; R. R. v. Wynn, 88 Tenn., 320; Willock v. R. R., 166 Pa., 184; 
Exp~ess Co. v. Blackrna?~, supra. R. R., v. Keefier was a case 
very much like the one we are now considering. I n  that case ( 75 ) 
S'irnmons, J., in delivering the opinion of the Court said : "Where 
a shipper enters into an express contract with a common carrier, by 
which he agrees in consideration of a reduced rate of freight that the 
carrier shall not be liable for more than a stated sum in case the goods 
shipped are lost while in the carrier's possession, the contra~t  will bq 
upheld as to loss not involving negligence on the part of the carrier, 
but carriers cannot by any special contract exempt themselves from 
liability for loss occasioned by their negligence; and this is so, as well 
where the contract provides for partial or limited exemption as where 
i t  contemplates total exemption from liability." After stating that 
under certain circumstances an agreed valuation will be upheld, Judge 
Si~nmons continues : "But the principle which relieves the carrier from 
liability for more than the agreed value does not apply where the valu- 
ation is merely arbitrary and fixed wihtout reference to the real value 
of the goods, and this is understood by the carrier as well as the shipper. 
I n  the present case there is no inquiry on the part of the carrier as to 
the value of the goods, and i t  is clear that a valuation of $5 per 100 
pounds for wearing apparel and household goods indiscriminately could 
not have been understood to represent their actual value. The contract 
in question was simply an attempt to limit the liability of the carrier 
without regard to the actual value of the property, and i t  follows from 
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what we have said that it was inoperative for that purpose, if the loss 
was occasioned by negligence on the part of the defendant. There being 
no explanation as to how the loss occurred, the presumption is that it 
resulted from the defendant's negligence." 

I t  is not claimed here that the carrier was misled or deceived in any 
way as to the kind or value of these goods. There is neither allegation 

nor issue addressed to any such question; and, as we understand 
( 76 ) it, the defendants did not intend or desire to raise it. Some of 

the goods lost were perhaps not correctly classified as household 
goods, but the amount properly described as household goods 
was more than sufficient to justify the verdict. As a matter of fact, 
no inquiry was made about the value of the goods and no statement 
made concerning them one way or the other. The agent just classified\ 
them at the established rate and uniform valuation provided for by the 
regulation and printed in the bill of lading, and no effort was made to 
estimate or put any value on the goods of this particular shipment. 

The defendants r p t  their defense, and, as we understand, desired to 
rest it, on the sole ground that they received the goods at a rate and 
on a valuation established and sanctioned by the Corporation Commis- 
sion, and claim that by virtue of such regulation the recovery is limited 
to $5 per 100 pounds, amounting in the goods lost to $30. 

We declare our opinion to be that the valuation does not restrict 
the liability of the carriers for losses arising from their negligence; and 
that the rules of the Corporation Commission could give it no such 
effect, even if so inkended. The plaintiff is entitled to recover the full 
amount of his loss as declared by the verdict of the jury. 

The judgment of the court below is 
Affirmed. 

Cited: Summers v. R. R., post, 300; Marable v. R. R., 142 N. C., 
562; McConnell v. R. R., 144 N. C., 90; Jones v. R. R., 148 N. C., 585, 
587; Winslow v. R. R., 151 N. C., 254, 255; Stringfield v. R. R., 152 
N. C., 128,129,137, 8 ;  Harden v. R. R., 157 N. C., 243, 248, 250; Mule 
Co. v. R. R., 160 N. C., 224, 247; R i m e  v. R. R., ib., 464; Horse Ex- 
change v. R. R., 171 N. C., 72; Schloss v. R. R., ib., 353. 
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CLARK v. TRACTION COMPANY. 
( 77 

(Filed 11 April, 1905.) 

Street Railways-When a Passenger-Duty of Conductor-Care Due 
Certain Persons-Premature Startlsng-Instructions-Damages. 

1. The plaintiff' boarded defendant's street car, paid his fare, and received a 
transfer and alighted a t  the usual transfer place, and when the car which 
he desired to  board stopped for the purpose of taking on passengers, he 
approached the car with other passengers, and a t  the time of the injury 
was in  the act of stepping on the car :  Held, the plaintiff was a passenger. 

2. Where the evidence is practically undisputed and a reasonable mind can 
draw only onc inference from it, i t  is the duty of the trial judge to instruct 
the jury, if they believe the evidence, to  answer a n  issue a s  to  negligence 
"Yes" or "No." 

3. Where the evidence showed that  the plaintiff was injured by the starting 
of a street car without warning, when he  was in the act of boarding it  a t  
a regular stopping place, and that  the conductor was not on the platform, 
an instruction that, if the jury believed the evidence they should find the 
plaintiff was injured by the defendant's negligence, was proper. 

4. When a street car stops to receive passengers, i t  is the duty of the conductor 
to be a t  his station on the platform, where passengers a re  in the habit 
of boarding the car, and t o  give them such assistance as  is necessary in  
getting on and off the car, and to see that  the car is  not started until 
reasonable time has been given intending passengers to get safely on 
the car. 

5. I t  is  the duty of a street car conductor to  know before he starts his car 
whether any person is in the act  of getting on or not, and if he  is busy, 
i t  is  not enough for  him to wait a reasonable time for passengers to board 
the car, but it  is his plain duty to  look and see that  intending passengers 
are  safely on board before signaling the motorman to start. 

6. The sick, lame, children, and aged persons are  entitled t o  more care and 
attention from conductors than ordinary passengers. They should be 
allowed more time in which to get off and on the car and to secure a safe 
position therein. 

7. In a n  action for personal injuries, an instruction authorizing a recovery 
of damages for  actual suffering of body and mind, for actual nursing, 
medical expenses, and "loss of time or loss from inability to perform 
ordinary labor or capacity t o  earn money," was proper. 

ACTI~N by W. Y. Clark against the Durham Traction Com- ( 78 ) 
pany, heard by Bryan, J., and a jury, at October Term, 1904, of 
DURHAM. 

This was a civil action for the recovery of damages for injury by the 
negligence of the defendant. The court submitted the following issues : 

1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? Ans. : Yes. 
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2. If so, did the plaintiff by negligence on his part contribute to said 
injury? Ans. : No. 

3. What damages, if any, is plaintiff entitled to recover '2 Ans. : $500. 
From a judgment for the plaintiff, the defendant appealed. 

W i m t o n  & B r y a n t  for plaintifl. 
M a n n i n g  & Foushee for defendant.  

BROWN, J. The first proposition which is presented by several of the 
exceptions of the defendant brings up the question as to whether or 
not the plaintiff was a passenger on the defendant's line at the time of 
the injury sustained by him. The court charged the jury if they be- 
lieved the evidence in the case to be true, to find that the plaintiff was 
a passenger. I n  this instruction we see no error. The only testimony 
upon this point is that of the plaintiff himself and the testimony of the 
defendant's witness Sorrell. We see nothing in the testimony of the 
latter tending to contradict the statement of the plaintiff as to his re- 
lation to the defendant company at the time of the injury. The plain- 
tiff stated that he boarded the street car of the defendant in East Dur- 
ham, paid his fare, received a transfer for the Mangum Street line, and 

was brought to the Mangum Street connection; got off at the 
( 79 ) crossing of Main and Mangum streets for the purpose of boarding 

the other car, and attempted to do so. The car stopped at the 
usual place for the transfer of passengers. Two men preceded him and 
boarded the car successfully. Plaintiff followed immediately behind, got 
hold of the rod on the west side of the vestibule at the end of the car 
with his right hand and put his foot on the steps of the car. Before 
he got his weight entirely on the car i t  started. At the time he had his 
right foot on the steps of the car and his right hand on the vestibule 
rod. No warning was given. The conductor was not present at that 
end of the car. Plaintiff says he saw the conductor sitting close to a 
young lady. No one helped him on the car. The car started suddenly 
and jerked the plaintiff down on the pavement. These uncontradicted 
facts, we think, justify the court in charging the jury that if they be- 
lieved them to be true, plaintiff was a passenger on the defendant's line. 

I t  is the settled law in this State, so far as steam railroads are con- 
cerned, that when a person comes upon the premises of a railroad com- 
pany at the station and has a ticket, or with the purpose of purchasing 
one, he becomes thereby a passenger of the company. Ti l l e t t  v. R. R., 
115 N. C., 6 6 5 ;  Seawell v. R. R., 132 N. C., 859. 

The authorities in other States, 'where electric lines are more ex- 
tensively operated than in this, all go to show that the same principle 
is applied to the operation of surface kailroads, whether operated by 
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steam or electricity. The plaintiff had purchased a ticket, that is to 
say, he had paid his fare, and had boarded defendant's line in East 
Durham, and while on the car had received a transfer from one portion 
of the line to another. He got off at the usual place where 
alight for the purpose of boarding the other car. The Mangum Street 
car, which the plaintiff desired to board, stopped for the purpose of 
taking on passengers. Plaintiff, with his transfer in his pocket, 
approached the car with two other passengers, and at the time ( 80 ) 
of the injury had one foot upon the steps of the car and his right- 
hand hold of the rod. These facts plainly make him a passenger. &. 
Joyce, in his work on Electric Law, see. 528, says: "A passenger on 
a street railway is a person whom the company has undertaken to carry 
by virtue of a contract, express or implied. To create the relation of 
carrier and passenger it is not necessary for one to have entered the car, 
but the relation may exist before a person has actually boarded a car." 
I t  has been held in several cases where a person had obtained a transfer 
ticket from one car which entitled him to ride on another car of the 
defendant company, and he had approached the car, standing to receive 
passengers, when the car started and he was thrown to the ground, that, 
such person is a passenger. R. R. v. Patterson, 9 App. D. C., 243; 
R. R. v. Kaspar, 85 Ill. App., 316; Keator v. Traction Co., 191 Pa. St., 
102. 

The person in transferring from one car to the other is still a pas- 
senger, the transfer being but a part of the trip, for thc whole of which 
the company agrees to convey in safety. 

Was the defendant company guilty of negligence? His Honor in- 
structed the jury if they believed the evidence to answer th'at issue 
"Yes." I n  this instruction we are likewise unable to discover any error. 
The evidence in the case was practically undisputed, and we do not see 
how any reasonable mind can draw more than one inference from it. 
I n  addition to what we have already quoted from the plaintiff's testi- 
mony, he testified that when he put his right foot on the steps of the 
car, and before he could get his weight on his foot, the car started. No 
warning was given; he was jerked on the pavement; his shoulder was 
hurt; his leg was twisted and knee hurt, and he was drqgged 8 or 10 
feet bcfore he got loose. The car then ran 50 or 100 feet, and then 
came hack. No one helped him on the car. The conductor was 
not on the platform. After he was hurt he took the car and ( 81 ) 
went on to his destination. After he reached home he went to 
bed and stayed four or five weeks. He suffered great pain and has 
used crutches ever since. Sent for the doctor. He further testified that 
before he was hurt his condition was as good as most men of his age. 
That he is 84 years old. That he did not use crutches before his in- 
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jury, but had walked with a cane for twenty-five or thirty years. That 
he was on the west side when the car came up, and motioned his hand 
to the motorman. Did not hear any bell. As he took hold of the handle 
of the car it started. H e  testified that Mangum Street is a regular 
stopping place for the transfer of passengers. We see nothing in any 
of the testimony for the defendant which at all tends to contradict or 
modify in any way the plaintiff's testimony. Inasmuch as only one 
inference can be drawn therefrom, it was plainly the duty of the judge 
to instruct the jury as he did. Clark's Code ( 2  Ed.), 531; Chesson v. 
Lumber Co., 118 N. C., 67. 

When the car stopped for the purpose of receiving passengers, either 
from the street or those transferred from other cars, it was plainly the 
duty of the conductor to be at his station on the platform where pas- 
sengers are in the habit of boarding the car. I t  was his auty to give 
them such assistance as was necessary in getting on and off the car and 
to see to it that the motorman was not signaled and the car not started 
until reasonable time had been given the passengers there assembled, 
who manifested intention to get on the car. The authorities show that 
if a street car has stopped for the reception of passengers, or if an 
intending passenger has signaled i t  to stop and has put his foot upon 
the step of the car in the act of getting on, and is injured by a sudden 
starting, he will have the right to damages for his injury, whether the 
servants who started the car knew that he was in the act of getting on 
or not. Such person is entitled to the care due a passenger, and it is 

the conductor's duty to know before he starts his car whether 
( 82 ) any person is in the act of getting on or not. If the conductor 

is busy, it is not enough for him to wait a reasonable time for 
passengers to board the car, but it is his plain duty to look and see that 
intending passengers are safely on board before signaling the motorman 
to start. Thompson's Law of Negligence, sec. 3514; Clark's Street 
Railway Accident Law, p. 54; Cohen v. R. R., 60 F. R., 698. 

I n  the latter case it is said: "The conductor of street cars is bound 
to know, when he5starts his car suddenly and with full force, that no 
person attempting to embark is at that moment with one foot on the 
platform and the other on the ground, and with his hand upon the rail- 
ing, in the act of getting on board, or is otherwise in  a position of 
danger." 

The adjudicated cases fully support the views of the eminent text- 
writers above cited. Dudley v. Cable Co., 73 F. R., 129; Terminal Co. 
v. Morris, 44  S. E., 720; Akersloot v. R. R., 15 L. R. A. (N. Y.), 489. 

I n  Akersloot v. R. R., supra, the New York Court says: '(The con- 
ductor of a street car must see that a passenger enteiing the car is in 
a place of safety before he gives the signal to proceed, and the passenger 

60 
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is entitled to damages if hc is thrown down and injured by the prema- 
ture starting of the car. 

'(It is the duty of a conductor, before giving the signal to start, to 
look around and see that all passengers to take passage at  that place 
are safely on board, and failure so to do is not excused by thc fact that 
he does not see an.intending passenger. The passenger has a right to 
rely upon the care and protection of the company's employees, and he 
is not bound to prepare for or even anticipate a sudden and unexpected 
start of thc car which may tl~row him upon the ground." Nellis on 
Street Surface Railways, p. 461. 

The authorities are all to the effect that a degree of attention beyond 
that due to ordinary passengers should be bestowed on those 
affected with a disability by which the hazards of travel are ( 83 ) 
increased. The sick, the lame, children. and aged persons are 
entitled to more care and attention from those i n  charge of a car than 
those in  full possession of their strength and faculties. They should 
be allowed more time in  which to get on and off the car and to secure 
a safe position therein. Sheridan v. R. R., 36 N. Y., 39 ; Wardle v. R. R., 
35 La. Ann., 202; Booth on Street Railways, sec. 330. 

Thcse authorities seem to settle the question beyond any doubt that 
the plaintiff was not only a passenger upon the defendant's line, but 
that, if the evidence is believed to be true, he was injured by the negli- 
gence of the defendant's employees, and, therefore, is entitled to recover 
damages for his injury. 

His  Honor instructed the jury that "in this class of cases the plaintiff 
is entitled to recover as damages one compensation for all injuries, past 
and prospective, in consequence of the defendant's wrongful or negli- 
gent acts. These are understood to embrace indemnity for actual nurs- 
ing and medical expenses and loss of time or loss from inability to per- 
form ordinary labor, or capacity to earn money. Plaintiff is to have 
a reasonable satisfaction for loss of both bodily and mental powers or 
for actual suffering, both of body and mind, which are thc imme- 
diate and necessary consequences of the injury." The defendant excepted 
to the words "these are understood to ernbrace loss of time or loss from 

I inability to perform ordinary labor or capacity to earn money." This 
instruction seems to be a verbatim quotation from Sutherland on Dam- 
ages, vol. 3, p. 261, and is fully sustained by the numerous authorities 
there cited. I t  is also approved in totidem verbis in  Wallace v. B. R., 
104 N. C., 452. 

Upon a review of the whole case and all of the exceptions, we are of 
- opinion that there is 

No  error. 
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Cited: Snipes v. R. R., 144 N. C., 20; S. v. R. R., 145 N. C., 578; 
Bri t t  v, R. R., 148 N. C., 39; Davis v. R. R., 147 N. C., 72; Roberts v. 

, R. R., 155.N. C., 86; Kearney v. B. R., 158 N. C., 554; Thorp v. Trac- 
l ion Co., 159 N.  C., 35; Anderson v. R. R., 161 N. C., 465; Brown v. 
Power Co., 171 N.  C., 557; Graham v. R. R., 174 N. C., 3;  Ware v .  
R. R., 175 N. C., 505, 507; Eirkpat&ck v: Crutchfisld, 178 8. C., 351, 
Loggins v. Utilities Co., 181 N. C., 224. 

(Filed 11 April, 1905.) 

Consent Judgment-Construction. 

1. A consent jud,ment providing that  a basement hall shall be for the joint 
and common use arid unobstructed enjoyment of the parties; that a space 
therein used as  a stairway shall remain for their joint use and unob- 
structed enjoyment, and that  said stairway shall be repaired a t  their 
joint expense, and that said basement hall and stairway shall be used 
only for ingress and egress by the plaintiff, gives the plaintiff no right t o  
use or occupy the closets under the stairway or its landing or to  have any 
change made in the interior structure of the building so that light can 
be admitted through the windows to the stairway. 

2. The law will not inquire into the reason for making a consent decree, i t  
being considered in truth the decree of the parties, though it  be also the 
decree of the court, and their will stands a s  a suEcient reason for it, and 
i t  must be interpreted as  they have written it. 

I 

ACTION by R. Massey against W. It. Barbee and wife, heard by . 
Bryan, J., at October Term, 1904, of DURHAM, upon a case agreed. 
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The following is  the map referred to in the opinion: ( 85 

This action was brought to have declared and enforced the rights 
of the plaintiff under a consent judgment entered in  a former action 
between the same parties, which judgment is as follows: "This cause 
coming on to be heard before Neal, J., i t  is ordered and adjudged, both 
plaintiff and defendants in open court through their counsel consenting 
thereto, that the defendants are the owners of the lot, the eastern boun- 
dary of which is the line D to E ('plastered wall') of the plat hereto 
attached, projected to D in front and to E in the dotted line L-M in 
rear of said lot, which said dotted line is adjudged to be the southern 
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boundary of defendant's lot, and that the plaintiff is the owner of the 
lot, the western boundary of which is described by the line H to M 

('brick wall') of the plat hereto attached. Said defendants are 
( 86 ) entitled to hold and possess the lot herein adjudged to belong 

to them, and the plaintiff is entitled to hold and possess the lot 
herein adjudged to belong to him, respectively, in fee simple; and it is 
further ordered and adjudged that there shall be built i n  the basement 
under the storehouse of said defendants, on their lot, as indicated on 
said plat, a partition wall to be constructed of wood, brick, or other 
material, as the said parties to this action may agree upon, and that the 
said partition wall shall be built along said dotted line marked on blue- 
print 'I3 (2'; that said partition wall and a front and rear door thereto 
shall be built and maintained at the equal and joint expense of the 
parties hereto, their heirs and assigns. I t  is further ordered that the 
said basement hall between the lines marked on said plat designated as 
'brick wall' and the said dotted lines 'B C' shall be for the joint and 
common use and unobstructed enjoyment of the said Rufus Massey, his 
heirs, assigns, and tenants, and of the said W. R. and Virginia Barbee, 
their heirs, assigns, and tenants. I t  is further ordered that the space 
between the line 'D-E' and the 'brick wall' which is now used as a stair- 
way shall be and remain for the joint and common use and unobstructed 
enjoyment of the said plaintiff Rufus Massey, his heirs, assigns, and 
tenants, and the defendants W. R. and Virginia Barbee, their heirs, 
assigns, and tenants. I t  is further ordered and adjudged that the said 
stairway shall be repaired at the joint and common expense of the par- 
ties hereto, their heirs and assigns. I t  is further ordered that the 
basement hall aforesaid and the portion of said lot between the line 
'D-E' and the line marked 'brick wall,' the stairway aforesaid, shall 
be used only for ingress and egress by said plaintiff, his heirs, assigns, 
and tenants, to and from their respective buildings. I t  is further or- 
dered and adjudged that the plaintiff and defendants pay their respective 

costs .in this action incurred, to be taxed by the clerk of this 
( 87 ) court. I t  is further ordered that the clerk of this court have this 

judgment and attached plat registered in the office of the Register 
of Deeds of Durham County." 

The hearing in the court below was upon a case agreed, which need 
not be set out, as facts sufficient for an understanding of the same 
are stated in the opinion of this Court. Judgment was given against 
the plaintiff, who excepted and appealed. 

* 

Manning & Foushee for plaifitif. 
Winston & Bryant and Graham & Graham for defendants. 
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WALKER, J., after stating the facts: I t  is stated in the case agreed 
that there had been no change in the building of the plaitniff or the 
building of the defendants, or in the stairway or other parts of the 
space between the brick wall and the plastered wall, as shown on the 
diagram filed in the case, except in the basement, which has been made 
to conform to the requirements of the consent judgment ascertaining 
and declaring the rights of the respective parties in the premises. The 
plaintiff claims and asks to be let into the possession and enjoyment of 
a one-half interest in certain closets under the stairway and its landing. -, 

and also asks for the removal of certain wooden walls or partitions 
erected by the defendants to make bedrooms or offices, which obstruct 
the light from a window in the front end of the building and thereby 
darken the stairway The former judgment of the Superior Court, 
which was entered by the consent of the parties, and under which the 
plaintiff makes his claim and asks for relief, is not very definite in its 
terms, but we cannot see, after a most careful examination, that there 
has been any violation of it or any invasion of the plaintiff's rights in 
the property as declared therein. He must abide by that judgment, as 
it was written with his consent. The court cannot change it. but 
can only construe its provisions. ( 88 > 

The consek judgment provides with some partioularity for the 
repair of the basement hall and for its joint use and occupancy by the 
parties and also for the joint and unobstructed use of the stairway in 
the space between the line "D En and the "brick wall," and for the 
repair of the stairway at the joint and common expense of the parties. 
I t  is also provided "that the basement hall and the portion of said lot 

,between the line 'D E' and the line marked 'brick wall' (the stairway 
aforesaid) in said plat shall be used only for ingress and egress by the 
plaintiff, his heirs, assigns, and tenants, to and from their respectivch 
buildinm." " 

I t  appears, we think, from our recital of the material parts of the 
consent judgment, that no change in the occupancy of the building, 
other than that set out, was contemplated by the parties. I t  seems clear 
to us that the provision as to the use of the basement and the stairway 
by the plaintiff and the fact that reference is made only to those por- 
tions of the building, exclude the idea of an intention by the parties 
that the plaintiff should use or occupy any other portion, such as the 
closets under the stairway and its landing, or that any change should 
be made in the interior structure of the building so that light can be 
admitted through the windows to the stairway. If such had been the 
intention, some provision would certainly have been made in the consent 
judgment for effectuating it, or at least some reference would have 
been made to it. We find no expression in the judgment indicative of 
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such an understanding, and there is no rule of law by which we are 
authorized to read i t  into the contract of the parties, or by construction 
to give the latter a meaning which its words will not warrant. We have 
no more right to construe the agreement of the parties contrary to its 
spirit and intent than we have to vary or modify its terms without 
the consent of the parties. The rights of the parties must be determined 

solely by the judgment to which they have assented. "The judg- 
( 89 ) ment, or, as it is termed, the decree, is by consent the act of the 

parties rather than of the court, and i t  can only be modified or 
changed by the same concurring agencies that first gave i t  form, and 
whatever has been legitimately and in  good faith done in carrying out 
its provisions must remain undisturbed." Vaughan v. Cooch, 92 N.  C., 
524. And in Edney v. Edney, 81 N. C., 1, DilZard, J., says for the 
Court: "A decree by consent as such must stand and operate as an 
entirety or be vacated altogether, unless the parties by a like consent 
shall agree upon and incorporate into i t  an alteration or modification. 
If a clause be stricken out against the will of a party, then it is no 
longer a consent decree, nor is i t  a decree of the court, for the court 
never made it." The law will not even inquire into the reason for mak- 
ing the decree, it being considered in truth the decree of the parties, 
though i t  be also the decree of the court, and their will stands as a 
sufficient reason for it. WiZcox v. Wilcox, 36 N.  C., 36. I t  must there- 
fore be interpreted as they have written it, and not otherwise, and thus 
construed we cannot see that the plaintiff has at present any ,cause of 
action against the defendants, so far as appears from his complaint. 

We decide merely that the pIaintiff cannot have the relief he seeks 
but that the parties are entitled to use and enjoy the space between the. 
two walls (including the basement, the occupancy of which is specially 
provided for), as they have been accustomed to do since the consent 
judgment was entered and in accordance with its plain directions. How 
the rights of the respective parties will be affected by any change in the 
stairway or other interior structures, and what right, interest, or estate 
they may have acquired by the consent judgment in the land, or space 
between the walls. as it is called in the case, are auestions which wa 

leave undetermined, as it is not necessary they should now be 
( 90 ) decided. Our judgment is, therefore, given without prejudice to 

any future consideration and decision of those matters, or to 
the assertion of any right by either party under changed conditions 
and circumstances. We do not think i t  will serve any useful purpose 
to state more fully the reasons which have led us to our conclusion. 

No error. 

Cited: Bank v. McEwen, 160 N. C., 423; R. R. V. R. R., 173 N. C., 
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FISHER v. TRUST Co. 

FISHER v. TRUST COMPANY. 
( 9 1  1 

(Filed 18 April, 1905.) 

Administration Suits-Power of Attorney-Revoked by Death-Powers 
Coupled with Interest-Sales of Property-Receivers-Discretion of 
Court-Receiver's Certificates. 

1. Under section 1151 of The Code, the Superior Court has jurisdiction to 
entertain suits brought by creditors or 'by any party interested in the 
proper administration of an estate, and the court may bring the creditors 
in as  defendants and protect the rights of the parties by the appointment 
of a receiver and by other appropriate orders. 

2.  A power of attorney is revoked by the death of the person giving it, except 
where a power is coupled with an interest in  the thing itself, the power 
must be grafted on the estate; and an interest in the proceeds of the 
property does not constitute an interest in  the thing. 

3. Where I?. signed a contract giving power to  defendant to make sales of his 
property, and i t  was stipulated that  i t  should be binding upon his heirs, 
executors, administrators, and assigns, but i t  was not signed by his wife, 
and i t  was further provided that  the right t o  make sales was dependent 
upon P"s agreeing to the price and he should execute the deeds: Held, 
the contract was revoked by F's death; but for expenditures made, and 
it  may be for services rendered, defendant is entitled t o  be repaid and 
compensated from the proceeds of the property when sold. 

4. While the court will not usaally appoint as  receiver a person interested in  
the property, or a party to the controversy a s  attorney or otherwise, yet 
the selection rests in the sound discretion of the court, and when no sug- 
gestion is made agecting the personal fitness of the receiver or that he 
will riot discharge the duties of the position properly, the appointment 
of the attorney of the plaintiff will not be interfered with. 

5. The practice of appointing a receiver upon a n  unverified complaint, and 
without notice to creditors and other persons interested, is not com- 
mended. 

6. Where a receiver was appointed to take charge of and manage the estate 
of testator, pending a settlement of the estate, the court has no right to  
make a n  order conferring upon the receiver the power to issue certificates 
for dislmrsernents made by the administrator c. t .  n., or t o  otherwise en- 
cnmlm tbe property. 

7. An order in an ad mini st ratio^^ suit, authorizing a receiver to issue certifi- 
cates or otherwise encumber the property, does not bind creditors brought 
in after it  was made. 

- ~ C T ~ O K  by Isabella Fisher, administratrix, w i t h  t h e  will  annexed of 
B. J. Fisher ,  against  the Southern L o a n  a n d  T r u s t  Company, 0. M. 
F i s h e r  a n d  others heard  by Bryan, J., a t  September Term,  1904, of 
GUILPOED. F r o m  a judgment f o r  the plaintiff, the defendant Trus t  
C o m p a n y  appealed. 
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This action, in  the nature of a bill in  equity, was originally instituted 
at February Term, 1904, of GUILFORD, by plaintiff as administratrix of 
B. J. Fisher and certain creditors, against the children and heirs at law 
of her intestate. The plaintiffs named in the summons, other than the 
administratrix, declining to permit the use of their names or to prose- 
cute the action, were by an order made in the cause at  the same term 
made parties defendant, and there was an order that summons issue to 
them returnable to the next term. Thereafter, i t  appearing that sum- 
mons had been duly served on the infant defendants without general 
guardian, E. J. Justice, Esq., was duly appointed guardian ad litem of 

said infants. At February Term, 1904, the plaintiff administra- 
( 92 ) trix filed her complaint against the infant defendants, setting 

forth that B. J. Fisher died on 15 April, 1903, in  the city of 
New York, leaving a last will and testament which was duly admitted 
to probate before the Surrogate of New York County. That said Fisher 
devised his entire real and personal estate to his wife, the plaintiff, for 
life, remainder to his children, the infant defendants. That the execu- 
tor named i n  said will renounced his right to qualify and the plaintiff 
was duly appointed administratrix with the will annexed. That there- 
after said will was duly admitted to probate before the Clerk of the 
Superior Court of Guilford, and the plaintiff was duly appointed and 
qualified as administratrix with the will annexed in  this State. That 
said Fisher was at the time of his death ;the owner of much valuable 
real estate in and adjacent to the city of Greensboro i n  said county 
and State, a full description of which is set out i n  the complaint. That 
said real estate was encumbered with large indebtedness secured by 
mortgages and deeds of trust amounting to about $45,000, much of which 
was past due, including unpaid interest. That the rents accruing from 
said real estate amount to about $3,000 per annum. That said Fisher 
left but a small quantity of personal estate, entirely insufficient to pay 
even the interest on his debts. That the plaintiff and her children, the 
infant defendants, resided in  the city of New York, the ages of said 
children ranging from eight to eighteen years. That the plaintiff had 
no means of support other than the estate of said Fisher. That one of 
the creditors holding a mortgage on a part of said real estate securing 
an indebtedness of $10,000, demanded payment of his debt and threat- 
ened to foreclose his mortgage. That other creditors having deeds of 
trust demanded payment of interest. That if said mortgages and deeds 
of trust were forclosed, property of the value of more than $100,000 

would be sacrificed to pay an indebtedness of less than one-half 
( 93 ) that amount. That by reason of plaintiff's residence in New 

York and the attention demanded by her family, i t  was imprac- 
ticable for hes to give proper attention to said real estate. That she 
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was advised that she could not sell the real estate without the orders 
of the court. That she had no means with which to pap the indebtedness 
of her late husband otherwise than by a sale of said real estate. That 
she desired the appointment of a receiver with power to take charge 
of and administer the said estate and to protect the interests of the 
plaintiffs and defendants as well as the creditors and mortgagees. That 
said receiver be empowered to lay off a portion of said unimproved real 
estate into lots, to advertise the same for sale, to sell the buildings, and 
do all such other things necessary and proper in the premises. That 
A. L. Brooks, Esq., being attorney for said estate and plaintiff's trusted 
legal advisor, would be a proper person to name as receiver, etc. This 
complaint is not verified. The guardian ad Zitem at the same term filed 
his answer, admitting all of the allegations in the complaint and joining 
the plaintiff in her prayer that a receiver be appointed. This answer 
was filed 25 February, 1904, unverified. That at said term an order 
was made appointing A. L. Brooks, Esq., commissioner and receiver 
of both real and personal estate situate in the county of Guilford be- 
longing to the estate of said Fisher, to manage, control, and direct the 
affairs of same; tdsurvey and lay off unimproved real estate; to adver- 
tise and sell same either at public or private sale and to sell at public 
or private sale the Planters Hotel. "That if for any reason sales of 
sufficient property cannot be made to satisfy the outstanding interest 
and principal indebtedness which creditors may demand the payment 
of, then, and in that event, the said receiver is hereby authorized, em- 
powered, and directed to borrow such sum or sums of money as may be 
necessary to satisfy such claims, and to execute and deliver to 
the lender receiver certificates or notes, and to secure the same, ( 94 ) 
if desired by such lender, by executing a mortgage or mortgages 
upon any and so much of the property belonging to the estate of the 
said B. J. Fisher as may be necessary for such purpose. That the said 
commissioner and receiver is hereby authorized and empowered to collect 

I and receive any ftnd all rents, obligations, and dues owning and belonging 
l 

or hereafter becoming due to the said estate, and to execute receipts 
therefor; to make report to this court of all sales of land and loans 
secured by him, either in  term or at chambers, and to execute deeds 
thesefor or receiver certificates and notes, as the case may require. 
And the said commissioner and receiver is hereby further directed, 
within sixty days from this term of court, to advertise for all parties 
holding claims against the same to make proof thereof for payment; 
and that the comnzissioner and receiver herein appointed shall from 
time to time make report to this court, either at chambers or at the 
term, of all his dealings and transactions with the said estate; and this 
cause is retained for further orders and directions." 
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On 3 March, 1904, the plaintiff in her own behalf filed a petition in 
the cause setting forth that she lived with her husband and their 
children in the city of New York. That at the time of his death 
her husband owned no personal estate except furniture. That they 
had lived under the impression that her husband was a wealthy 
man, and their expenses were in  keeping with such impression. That 
her children were attending school in New York, and that to main- 
tain them in the social condition in which they lived required con- 
siderable income. That one of her children is an invalid. That 
they had no income whatever. That since the death of her husband 
she had paid out of her personal estate an indebtedness against 
her husband secured by mortgage of over $5,000; that she had also paid 

funeral expenses, attorney's fees, support of herself and children, 
( 95 ) amounting in all to $8,250. That she is now in need of money 

with which to maintain and support her family and is compelled 
to have money from the estate of her husband for such purpose, etc. 
She prays that the receiver be directed to issue to her a receiver's cer- 
tificate for $8,250. She files with her petition a statement showing the 
purposes for which said expenditures were made, docto'r's bill, funeral ex- 
penses, mourning clothing, attorney's fees, mortgage debt, etc. That 
thereupon and at the same time the said receiver filed the following 
petition: "I beg; leave to call the court's attention to the annexed 
petition and affidavit of Isabella Fisher and W. 8. Jessup, showing that 
Mrs. Fisher has advanced to the estate of the late B. J. Fisher, out of 
her separate personal estate, over $9,000, of which she desires to be re- 
paid; and also the urgent necessity for some money provision for the 
maintenance and support of herself and children, and for the education 
of her, children. The petitioner desires that the court direct him as 
commissioner and receiver to issue to her a receiver's certificate for 
$8,250 upon said claim. If the court shall be of opinion that such an 
order should be made, and that I as receiver . . . should so execute 
a certificate for said amount, I respectfully request that the court will 
direct me in the premises, as i t  may appear to be just," etc. Whereupon 
on 10 March, 1904, an order was made, reciting the facts set forth in 
said petition and directing "That A. L. Brooks, receiver, etc. . . . 
be and is hereby directed to issue to said Isabella Fisher a receiver's oer- 
tificate against the property of the estate of the late B. J. Fisher in 
the sum of $8,250 and deliver the same to her, and of his actions . . . 
make report to the next term of the Superior Court of Cuilford or 
. . . at chambers in the meantime, should such a course be neces- 
sary." 

On 19 August, 1904, plaintiff filed her complaint against defendant 
Southern Loan and Trust Company, adopting the allegations in  
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the original complaint, and further alleging that her intestate ( 96 ) 
prior to his death entered into a contract with the said company 
by which he turned over to it for sale, upon the conditions therein set 
forth, certain real estate described in said contract, and being the same 
real estate described in her complaint. That by the terms of said con- 
tract the company was authorized, and it agreed, to expend $5,000 on the 
improvement of said property, which was to be repaid from the pro- 
ceeds of the first sale thereof. The said company further undertook as 
agent of said Fisher to sell the property at such prices as might be 
named by said Fisher, the said Fisher agreeing to execute to the pur- 
chasers a good and sufficient deed with full warranty, etc. For making 
sales the company was to receive a commission of one-third of the pro- 
ceeds. The said Fisher covenanted with the company for himself, his 
heirs, executors, administrators, and assigns, to carry out and perform 
his part of said contract. Plaintiff further alleged that the defendant 
company, relying upon the provisions of said contract, claimed that it 
had the right and power to sell said property, and that such claim 
on the part of the said company prevented the sale of said property 
by herself or by the commissioner appointed by the court. She further 
alleged that the said contract or power of attorney terminated upon the 
death of the said Fisher. She prayed that the said contract should be 
declared null and void and delivered for cancellation. At September 
Term, 1904, defendant company filed its answer, admitting a portion of 
said complaint, alleging that it had no sufficient knowledge or informa- 
tion to form a belief as to other alleptions, admitting the execution of the 
contract, and alleging that the death of the said Fisher did not operate 
to revoke the powers conferred therein, and alleging that it had ex- 
pended large sums of money, a great amount of time and labor in pre- 
paring the said land for sale under said contract, and in otherwise pro- 
ceeding under said contract, and had a vested right to perform its 
powers thereunder, and further alleging that it had sold a por- 
tion of said lands and would have sold more but for an agree- ( 97 ) 
ment with the said Fisher that i t  was best to postpone the sale 
of the lots until the city had proceeded further with the proposed lines 
of sewer, etc. Defendant denied necessity for appointment of receiver 
and alleged that the estate should be settled in accordance with the 
statutes in force in this State providing for settlement of estates of de- 
ceased Dersons. The defendant demanded that the order theretofore 
made appointing a receiver be revoked and that the receiver be dis- 
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charged, for such other and further relief, etc. 
The cause coming on for trial at September Term, 1904, upon the 

pleadings and exhibits the defendant company moved the court to dis- 
charge the receiver and dismiss the action. Motion denied, whereupon 
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the court rendered judgment that the contract set out in the pleadings 
was inoperative and of no effect by reason of the death of the said 
Fisher, and directed cancellation of the same, to which defendant ex- 
cepted. The court thereupon made an order that the receiver proceed 
to sell the land, etc., and report the same to the court, to all of which 
the defendant duly excepted and appealed. The defendant assigns as 
error, (1) the refusal of the court to hear evidence or submit issues 
to the jury; (2) refusal to sign judgment discharging the receiver and 
dismissing the action, and (3) that no provision was made in the order 
declaring the contract void for reimbursing the defendant company 
for moneys expended, etc. 

Brooks & Thompson, K ing  & Ilimball, and E. J .  Justice for plaintiff. 
Pou & Puller, W.  P. Bynum,  Jr., and Scales, Taylor & Scales for 

clef endant. 

CONNOR, J., after stating the facts: The proceedings had in this ac- 
tion have been somewhat eccentric and irregular. I t  was original- 

( 98 ) ly brought by the administratrix and mortgage creditors against 
the children of the deceased, who had under his will only a re- 

mainder after the life estate of their mother, who appears only in her 
representative capacity. The creditors, refusing to proceed with the 
cause, are made parties defendant and summons issued returnable to 
the September term of court. The plaintiff as administratrix proceeds 
to file her complaint against the children, who by their guardian ad litem 
at the same term file an answer admitting every allegation of the com- 
plaint. A receiver is, at the same term, and without notice to the credi- 
tors or the trustee, appointed with very extensive and unusual powers. 
The jurisdiction of courts of Equity to entertain administration suits, 
at the instance of creditors, devisees, or legatees has been uniformly 
recognized and frequently exercised. Such suits are less frequent since 
the distinction between legal and equitable assets has been abolished 
and full powers in the settlement of estates conferred upon courts of 
probate. Whatever doubt may have existed in respect to the jurisdiction 
after the establishment of our present judicial system was removed 
by the act of 1876, ch. 241, Code, sec. 1511; Haywood v. Haywood, 79 
N.  C., 42; Pegram v. Armstrong, 82 N. C., 327. I t  is true that the 
language of the statute would seem to contemplate actions by creditors, 
but we think the purpose was to give to the court, if it did not have it, 
jurisdiction to entertain suits brought by any party interested in the 
proper administration of an estate. When the infant defendants by 
their answer admitted the facts upon which the jurisdiction attached, 
and joined in asking the same relief, we can see no reason why the 
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court should not retain the cause, bringing the creditors in as defend- 
ants, and proceed to protect the rights of the parties by appropriate 
orders, etc. The facts set out, in our opinion, entitle the parties to 
have the aid of the court in protecting the property by the ap- 
pointment of a receiver and the adjustment of conflicting cl'aims, ( 99 ) 
to the end that i t  might be brought to sale with an unencumbered 
title to purchasers under such circumstances and conditions as would 
pay the debts and leave the largest possible surplus for the devisees. 
When the plaintiff filed her complaint against the defendant Loan and 
Trust Company, i t  developed the fact that prior to his death Fisher 
had entered into a contract with the company in regard to a portion of 
his real estate, by which the said company was empowered to make sale 
thereof in the manner and upon the terms set out. I t  is manifest that 
until the rights and powers of the defendant company in respect to 
this property are adjudged and settled, it will be impossible to make 
sale or deal with it. The court, therefore, upon the admissions in the 
pleadings and inspection of the contract, properly proceeded to dispose 
of this very important question. We concur with his Honor in respect 
to the effect which the death of Fisher had upon this contract. There 
was no question or issue of fact in this regard for the jury. I t  has been 
universally recognized as sound law in this country since the decision 
of Hunt v. Rousmamier, 21 U. S., 174, that a power of attorney is re- 
voked by the death of the person giving it. To this rule there is one 
exception: that if a power be coupled with an interest, it survives the 
person giving it and may be executed after his death. That the interest 
which can protect a power after the death of a person who creates i t  
must be an interest in the thing itself, the power must be grafted on 
the estate. The doctrine, with the reason therefor, is thus stated by 
Marshall, C. 6. "The interest or title in the thing being vested in the 
person who gives the power, remains in him, unless i t  be conveyed with 
the power, and can pass out of him only by a regular act in his own 
name. The act of the substitute, therefore, which in such a case is the 
act of the principal, to be legally effectual must be in his name, must 
be such an act as the principal himself would be capable of p a -  
forming and which would be valid if performed by him. Such (100) 
a power necessarily ceases with the life of the person making it. 
But if the interest or estate passes with the power and vests in the per- 
son by whom the power is to be executed, such person acts in his own 
name. The estate being in him, passes from him by a conveyance in 
his own name. He is no longer a substitute, acting in the place and 
name of another, but is a principal, acting in his own name, in pursu- 
ance of powers which limit his estate. The legal reason which limits 
a power to the life of the person giving it exists no longer, and the rule 
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ceases with the reason on which i t  is founded." Carter v. Slocumb, 122 
N. C., 475; 22 A. & E. (2  Ed.), 1132. The fact that the power 
may have been irrevoccable during the life of the person giving 
i t  does not affect the principle. I t  is equally well settled that an interest 
in the proceeds of the property does not constitute an interest in the 
thing-the subject-matter of the power. F. L. and T.  Co. v. Wilson, 
138 N. Y., 287. The defendant company, conceding the law to be as 
stated, says that the contract under which i t  claims the right to proceed 
with the sale ,of this property is distinguished from the cases cited, 
for that performance is made binding on Fisher's heirs, executors, ad- 
ministrators, assigns, and upon the company's successors; that thereby 
the parties contracted that the rights and duties should continue and. 
be operative after the death or dissolution of either contracting party. 
I t  &st be conceded that parties may enter into contracts, the per- 
formance of which may be enforced by or against their representatives 
after the death of the contracting party. We do not think this contract 
falls within that class. An insurmountable difficulty confronting the 
defendant company in making sales under i t  is that the wife of Fisher, 
although named a party, did not execute the contract; it would be 

ruinous to all parties interested in  the estate to permit sales 
(101) of the property subject to the dower rights of the widow. Again, 

the right and power to make sales is dependent upon Fisher's 
agreeing to the price. I t  requires no argument to show that this power 
cannot be exercised by his personal representative; his heirs at law and 
devisees, except his widow, are infants, and therefore incapable of act- 
ing. Again, there is no power conferred on the defendant company to 
execute deeds for the property when sold. Fisher agrees that he will 
execute deeds to purchasers for land whenever the company makes a sale. 
This certainly is nothing more than a contract on his part to convey 
when sales are made at prices agreed upon by him. The only possible 
right accruing to the company would be to compel specific performance 
by the heirs or devisees of Fisher. This they could not do, because 
the condition upon which the right accrues can never exist, nor could 
the purchaser be required to accept title subject to the dower right 
of the widow. While we, for the reasons given, concur with his Honor, 
we are of the opinion that he should not have directed the cancellation 
of the contract. The defendant company avers that it had prior to 
Fisher's death, pursuant to the terms and provisions of the contract, 
expended large sums of money in opening up and improving the real 
estate, preparing i t  for sale, etc. I t  also alleges that it had a vested in- 
terest in the contract. I n  so far as the right conferred is a power to the 
defendant company to sell it is avoided and annulled by way of revoca- 
tion by Fisher's death; but for expenditures made, and it may be for 
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services rendered, i t  is entitled to be repaid and compensated from the 
proceeds of the property when sold. The plaintiff and defendant devisees 
show no equity for cancellation, but for a decree removing any cloud 
from the title to the property and declaring the effect of Fisher's death 
upon the right to make sales. I n  all other respects the rights of the 
parties are unaffected by Fisher's death. The judgmnet in thi.3 respect, 
thus modified, is affirmed. 

The defendants insist that Mr. Brooks should not have been (102) 
appointed receiver and commissioner because of' his relation to 
the parties. I t  is undoubtedly true and abundantly sustained by au- 
thority that the court will not usually appoint as receiver persons in- 
terested in the property, or the parties to the controversy as attorney 
or otherwise. The selection of the person to be appointed necessarily 
rests in the sound judicial discretion of the court. The chancellor, 
under the equity practice, usually referred the question of selection to 
the master, and, unless good cause was shown, appointed the person 
nominated by him. While objection to the person appointed on the 
ground of relationship to the parties or interest in the propcrty is 
proper to be considered upon appeal, the appellate court will not, save 
for strong reasons, interfere with the appointment made by the court. 
No suggestion is made affecting the personal fitness of the receiver, or 
that he will not discharge the duties of the position properly. Mr. High 
says: "It is not regarded as an abuse of judicial discretion to appoint 
as receiver the attorneys of the respective parties to the cause, and the 
court, in making such appointment, will not be interfered with upon 
appeal." High on Receivers, 69. If in the progress of the cause any 
conditions arise which will render it embarrassing either to the receiver 
or the parties for him to continue, we are quite sure that the court will 
either associate some one with him or appoint another in his stead. 
So far as we can see at this time, there is no conflict of interest in regard 
to management or sale of the property. The welfare of all is promoted 
by procuring the best possible results. We note the fact that very ex- 
tensive and, we think, unusual powers are conferred upon the receiver 
by the order made at February Term, 1904. We do not commend 
the practice of appointing a receiver upon the unverified complaint and 
without notice to creditors and other persons interested. We note, also, 
that at the same term a n  order was made authorizing the receiver 
to issue a certificate to the plaintiff administratix for a large (103) 
amount. We very much doubt whether it is within the power 
of the court in a proceeding like this to authorize the issuance of re- 
ceiver's certificates. This practice which has grown up of late years 
is very largely confined to the Federal courts in suits for the foreclosure 
of mortgages and trust deeds executed by railway companies and other 
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corporations, whose property is affected by a public duty. We are not 
prepared to say that these certificates may not be authorized in similar 
suits dealing with other corporations, such as cotton or other mills, 
machine shops, etc., in all of which it is of vital interest to creditors 
and owners that their operations be continued until they can be brought 
to sale. If such power exists, it should not be exercised until notice has 
been given to creditors. High on Receivers, 312. However this may 
be, we are clearly of the opinion that the reasons upon which the power 
is claimed and exercised do not apply to a case like this or to claims likg 
those for which the certificate for $8,250 was issued. Judge Gresham, 
in Loan and Trust Co. v. Coal Co., 55 Fed., 481, discusses the subject, 
and clearly limits the power to issue such certificates to suits for the 
foreclosure of railway mortgages and to operating expenses. Rneeland 
v. Trust Co., 136 U. S., 89. The liens, encumbrances, and order of pay- 
ment of the indebtedness of a deceased person are fixed either by con- 
tract or by statute, and we can find no power in the court to change or 
disturb such order. I n  saying this we do not question the power of 
the court to make necessary orders for the protection of the property, 
payment of taxes, insurance, surveying, and such like expenses. These 
are essential to the purpose and end for which the court lends its aid. 
The order of February term, so far as i t  confers upon the receiver the 
power to issue such certificates or otherwise encumber the property, 
should be modified. Having been made prior to the time the creditors 

were brought in, they are not bound by it. They are bound by 
(104) the orders made at the December Term, 1904. I t  is evident that 

the condition of the family of Mr. Fisher demands a prompt 
settlement of all controverted matters and sale of the property, so tha f they may have an income for their necessary support. A decree wil 
be drawn declaring that by the death of B. J. Fisher the power to make 
sale or otherwise interfere with the property described in the contract 
of 11 October, 1900, is revoked. That defendant, Southern Loan and 
Trust Company, file with the receiver an itemized statement of all 
amounts expended by i t  under and pursuant to the provisions of said 
contract. The defendant company or any other creditor may upon 
notice move the court to modify the order of February Term, 1904) 
by striking from i t  all provisions conferring upon the receiver the power 
to issue certificates or otherwise encumber the property. Mrs. Fisher, 
in her individual right, should be made a party plaintiff, so that her 
interest may pass under a sale of the property. I n  all other respects the 
judgment appealed from is affirmed. Neither party will recover costs 
in this Court. 

Modified and affirmed. 
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ci ted:  Settle v. Settle, 141 N.  C., 564; Shober v.  Wheeler, 144 N.  C., 
409 ; Oldham v.  Riegel; 145 N. C., 257; Yarborough v. Moore, 151 N. C., 
119.; Mitchell v. Realty Co., 169 N. C., 520. 

HUGHES v. KNOTT. 

(Filed I8 April, 190.5.) 

Xales-Delivery f. o. b. Cars-Time of Payment-Executory Codract  
-Ability to Pay-Tender-Wuiver-Custom. 

1. Where a contract for the purchase of a lot of tobacco provided "that plain- 
tiffs would take and pay for said tobacco on 1 .July, and that defendants 
prize it on or before 1 July, all of said tobacco to be delivered f. o. b. 
cars Raleigh, and there was no ~~rovision naming the carrier, or the point 
of destination: Hcld ,  i t  was thc duty of the plaintiffs to give these ship- 
ping directions before they could demand performance. 

9 .  In a contract for the sale of ~)crscmal property, nothing being said as to  the 
time of payment, the price must be paid either before or concurrently 
with the passing of the title. 

3. If a party to an executory contract is in a condition to demand performance 
by bring ready and able a t  the time and place, and the other party refuses 
to perform his part, a n  offer is not necessary. 

4. Testimony tending to show the general custom in the tobacco trade to 
accept checks in payment for tobacco is competent, not for the purpose 
of varying the contract, but as  interpreting its terms. 

.3. Whcre plaintiff went to  defendants' place of business during business hours 
for the purpose of paying for the tobacco, and had available funds for 
that purpose, either in money or checks, and the defendants were not a t  
their place of business, the plaii~tii'f is entitled to a reasonable time to 
convert his funds into currency. 

ACTION by W. T. Hughes and another against R. IT. Knott and 
another, heard by Long, J., and a jury, at September Term, 1904, of 
WAKE. From a judgment in favor of the plaintiffs, the defendants ap- 
pealed. 

The plaintiffs sue for the possessioil of a lot of tobacco described in  
the complaint. They allege that they are the owners and entitled to the 
immediate possession thereof, setting forth the facts upon which 
their claim of ownership is based. The defendants deny the plain- (106) 
tiff's title. I t  appeared that on 20 January, 1004, the plaintiffs 
and defendants entered into a contract in  writing, by the terms of 
which the plaintiffs "bought of the defendants two lots or parcels of 
scrap tobacco now in their warehouse in the city of Raleigh, upon the 
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following terms and conditions." Plaintiffs agree "that they will pay 
for first lot of bright scrap of about 25,000 pounds 4 cents, less 3 per . 
cent, and for the second lot, known as pickings and dark scrap, $1 per 
hundredweight." I t  was agreed that plaintiffs "will take and pay for 
said tobacco on 1 July, 1904, provided the same shall conform to sample 
as hereinafter provided." I t  was agreed that defendants should pick 
and prize the tobacco on or before 1 July, 1904. "A11 of said tobacco 
to be sound and delivered f. o. b. cars Raleigh." There were other pro- 
visions in the contract in regard to settling any dispute which might 
arise in regard to the quality, etc., of the tobacco. I t  was further pro- 
vided: "Said Hughes & Co. further agree to take all the tobacco of the 
same grade and quality as said sample which Knott & Williamson may 
purchase on or before 1 July, 1904, not to exceed 45,000 pounds, upon 
the terms and conditions herein set forth. And said Knott & William- 
son agree that said W. T. Hughes & Co. shall have all the said scraps up 
to said sample up to 1 July, 1904, not to exceed 45,000 pounds." l t t  
is admitted in the pleadings and testimony that on 29 June, 1904, the 
tobacco described in the contract was picked and prized by defendants 
and accepted by plaintiffs, an invoice therefor being delivered to them 
by the defendants. Plaintiff Hughes testified that he came to Raleigh 
on 29 June, went to defendants' warehouse, saw the tobacco and accepted 

it. This was on Wednesday. That he told defendants to put it 
(107) in the depot and get the bill of lading and that he would return 

to Raleigh on Saturday or Monday and pay for it. Told them 
that he was very busy. Mr. Williamson asked about exchange on 
check; witness said that if there was any he would pay it. Witness said 
he would come Saturday or Monday. Mr. WiPiamson said "All right." 
This was in his warehouse. Hughes testified that after the agreement, 
Williamson said "Be here on time," and witness replied, "I will do it." 
That he came from his home in Louisburg to Raleigh on Monday, #4 
July, went immediately to defendants' warehouse and it was closed. 
Endeavored to find them; could not find Mr. Williamson; found defeud- 
ant Knott that night by going to his house. Told him that he was there 
to pay for tobacco-was prepared to do so--would not ask him to take 
check, but would pay spot cash. Knott replied that witness had broken 
the contract by not being here on 1 July. Did not see Williamson that 
day at all; saw him afterwards; he said they had decided to keep the 
tobacco; that witness had broken his contract by not being present on 
1 July. Hughes testified that the   la in tiffs were ready, willing, and able 
to pay for the tobacco on 29 June and on 4 July, 1904; that he had 
checks on Norfolk Nat'ional Bank and a large amount of collateral with 
him on 4 July, so that when he went to the bank he was prepared to 
have check cashed. He also testified that it was agreed between Wil- 
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liamson and himself on 29 June that defendants were to put tobacco 
in depot by Monday; that he wanted it in depot before he paid for it. 
Defendant Williamson testified that plaintiff Hughes was at his ware- 
house on 29 June, and accepted the tobacco; that plaintiff did not say 
when he would take it. When he got ready to go he said that he would 
be up here between then and Monday and pay for the tobacco. Witness 
said to him that there was another party interested in it and he would 
advise him to attend to the matter according to contract. He  
denied agreeing with  plaintiff to wait until Monday for payment. (108) 
There was other testimony regarding the alleged extension of 
time of payment to 4 July, 1904. I n  view of his Honor's charge to the 
jury it is not necessary to set it forth. From a judgment for plaintiffs, 
defendants appealed. 

B. 1M. Gatling and P o u  & Fuller for defendants. 

CONNOR, J., after stating the facts : The learned judge instructed the 
jury to answer the first issue, which was directed to the question of title, 
in the affirmative. The exception to this instruction presents the question 
for our decision. His Honor was of opinion that, by the terms of the 
contract and the conduct of the parties, the title to the property passed; 
that before the defendants could demand payment they were required 
to deliver the tobacco free on board cars in Raleigh; he therefore in- 
structed the jury that "the obligation of the defendants under the con- 
tract was to place the goods on board cars Raleigh, N. C., and immedi- 
ately their right to demand pay for the goods in cash accrued to them, 
and not until then. The contract as construed by the court means that 
the defendants were entitled to cash as per contract for the goods upon 
delivery f. o. b. cars Raleigh. As the defendants admit that they never 
deliverkd the goods f. o. b. Raleigh, as the court construes the contract 
to be, under that state of facts, the defendants were guilty of a breach 
of contract." 

The defendants insist that in the absence of any provision in the 
contract naming the carrier to which the tobacco was be delivered or 
the point to be shipped, it was the duty of the plaintiffs to give direc- 
tions to the defendants in both respects before they could demand per- 
formance. 

I n  Armitage v. l m o l e ,  14 Ad. and Ell. (68 E. C. L.), 727, the plain- 
tiffs sued for breach of contract by the defendant "to deliver 
free on board" a quantity of coal. The defendants demurred (109) 
for that it did not appear that the plaintiffs named the sKip or 
the place of destination. Coleridge, J., said : "When circumstances, 
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left uncertain by the contract, are of such a nature that one party can- 
not perform his part of the contract until they are fixed, the other 
party insisting on the contract ought to fix those particulars. Here, 
both time and place should have been fixed by the plaintiffs, but certain- 
ly, place." Wightman, J., said : ('I should say, the agreement being silent 
as to time, that it must be at the option of the plaintiffs. But, how- 
ever that may be, the defendant clearly cannot give the coal free on 
board until they know the ship and at what port it is to discharge. 
Whatever, therefore, the construction of the agreement may be as to 
time, the plaintiff must fail for want of averring that he was ready 
and willing to name a ship." 

I n  Dwight v. Eclchert, 117 Pa. St., 490, 508, Clark, J., says: "It is 
a well-established principle of law that in a contract for sale and de- 
livery of goods 'free on board vessel' the seller is under no obligation to 
act until the buyer names the ship to which the delivery is to be made; 
for until he knows that, the seller could not put the goods on board." 
Benjamin on Sales, 699; Mechem on Sales, see. 1130. 

The plaintiffs rely upon Henderson v. Bessent, 68 N.  C., 223. We 
find nothing said therein which conflicts with the authorities cited. I t  
was there held that under the contract it was the duty of the defencknt 
to have certain tobacco manufactured by the day named. So, in our 
case, i t  was the duty of the defendants to have the tobacco prized and 
ready for delivery on 1 July, 1904, and it was the duty of the plaintiffs 
to be ready "to take and pay for said tobacco" and notify the defendants 
to what carrier it should be delivered and to what place they desired 
it shipped. I n  the absence of any directions in  either respect, we are 
unable to see how the defendants could be in default. I t  is conceded 

that the evidence does not show that any shipping directions 
(110) were given. I t  may be that in fact such directions were given. 

As the cause must be sent back for a new trial, we deem it proper 
to express an opinion in regard to the other questions discussed before us. 

We do not concur in the construction put upon the contract by the 
judge below. Whatever views we may entertain in regard to the rights 
acquired and the duties imposed by the terms of the contract of 20 
January, 1904, we are clearly of the opinion that, upon the admissions 
in the pleadings and the testimony of both parties, the subject-matter 
of the contract (the tobacco) was designated, set apart, and on 29 
June, 1904, accepted by the plaintiffs as conforming to the contract in 
all respects. I t  was prized into 45 hogsheads, weighed, and numbered. 
An invoice was made and delivered to the plaintiffs; nothing more was 
to be done in that respect. There can be no question that if the plain- 
tiffs had been in Raleigh on 1 July and tendered the price thereof in 
money, they would have been entitled to have immediate possession, that 
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is, to demand its delivery f. o. b. cars, carrier and destination being fixed 
by them. What, then, were the relative rights and duties of the parties 
in regard to the order of payment and delivery? The conditions pre- 
scribed by the two first rules laid down by Mr. Benjamin (Sales, 318) 
had been met and complied with. The third rule, upon compliance with 
which both the title and right of possession vest, is: "When the buyer 
is by the contract bound to do anything as a condition, either precedent 
or concurrent, on which the passing of the property depends, the prop- 
erty will not pass until the condition be fulfilled, even though the goods 
may have been actually delivered in the possession of the buyer." I t  
is immaterial here whether we so construe the contract that payment 
of the price was a condition precedent or concurrent. I t  is well settled 
by abundant authority that, in  a contract for the sale of personal 
property, nothing being said as to the time of payment, the price (111) 
must be paid either before or concurrently with the passing of 
the title. Mechem, supra, 540; Blozam v. Sanders, 3 B. and C. (10 
E .  0. L.), 477; Scudder v. Brodburg, 106 M. and S., 427. Battle, J., 
in Grandy v. McCleese, 47 N. C., 142, construing a contract for sale of 
corn i n  which no time was fixed for payment, said: "The legal effect 
of i t  was to bind the parties to the performance of concurrent acts. The 
plaintiff was to send for the corn and to pay for it upon delivery and 
the defendant was to deliver i t  upon receiving payment. Neither party 
could demand performance by the other without the allegation and 
proof of his own readiness and ability to perform his part of the agree- 
ment." The status of the parties i s  well stated by Pearson, J., in 
Grahdy v. Small, 48 N. C., 10:  "The acts to be done by the parties un- 
der this contract were concurrent. The plaintiff was mound to pay the 
money on delivery of the corn. His  doing so was a condition precedent 
to the right of action, and the question is whether ,there was anything 
to discharge hi mfrom its performance." The plaintiff' recognizing 
this condition, say that they were discharged from the duty of paying 
on 1 July, 1904, by an express contract with the defendants that payment 
should be postponed until 4 July, 1904. This the defendants deny. This 
question should have been submitted to the jury. I t  is directly raised 
by the pleadings. I f  the plaintiffs had on 1 July, 1904, tendered the 
price and it had been rejected and delivery of the tobacco refused, there 
can be no question that in  view of the admitted facts the plaintiffs could 
have recovered the possession of the property upon tendering the price 
or, upon refusal to deliver, by showing readiness and ability to pay. 
Upon giving shipping directions they would have been entitled to de- 
mand its delivery f .  o. b. the oars at  Raleigh. As no directions were 
given, and his duty was imposed upon defendants for the benefit 
of plaintiffs, they could waive i t  or, by failing to give them, for- (112) 
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feit the right to demand performance in that respect. If the jury 
find with the plaintiffs in respect to the change of time for pay- 
ment, they would have the same rights and duties on 4 July which by 
the original contract they had on 1 July. They say that on that day 
"Plaintiffs went to Raleigh, as agreed, ready, able, willing, and pre- 
pared to take and pay for said tobacco, but the defendants failed and 
refused to deliver it." This averment is denied by the defendants, and 
in this way the second controverted question of fact is presented by the 
pleadings. I t  should have been submitted to the jury. I t  is conceded 
that no tender of the price was made on 4 July, 1904. I t  is further 
conceded by plaintiffs, that when plaintiff Hughes went to Knott's home 
on the night of 4 July, the latter said: "We were there in the vare- 
house on the first day of July, and you did not come, and we are holding 
the scrap." Defendants say in their answer that the only reason why 
they did not deliver the tobacco was that plaintiffs did not make any 
tender of the price on 1 J d y .  The defendants by their refusal to de- 
liver waived a tender. 

"If a party to an executory contract is in a condition to demand per- 
formance by being ready and able at the time and place, and the other 
party refuses to perform his part, an offer is not necessary." Grandy 
v. Small, supra; Blalock v. Clark, 133 N. C., 306. There is a class of 
cases in which neither a tender nor an averment of readiness is necessary, 
as when before the day fixed for performance the party renders it im- 
possible to perform on his part, as an agreement to marry on a day 
named, if the defendant marries some one else before the day. The 
case before us does not fall within the principle upon which these cases 
are based. Grandy v. McCleese, supra. The defendants had the tobacco 
on 4 July. The plaintiff Hughes testified that he came to Raleigh on 
4 July, ready and prepared to pay for the tobacco, and that he had a 

check on the Norfolk National Bank and ample collateral to 
(113) secure the money from the bank here if demanded; that he did 

not ask the defendants to take this check, but told Knott that he 
would get the money the next day and pay him; that he went to the 
defendants7 warehouse during the day, but failed to find them; that he 
did not find either of them until 9 o'clock at night, when he found the 
defendant Knott at his home and told him that he was prepared to pay 
for the tobacco and would do so next morning. Whereupon Knott said 
that they had decided to keep it. He  did not tender the check. If 
Knott had demanded the currency, the plaintiffs would have been com- 
pelled to pay it, but as we have seen, the defendants waived the tender. 
Were the plaintiffs ready to comply with their part of the contract? We 
have held that testimony tending to show a custom among cotton dealers 
to accept checks in payment for cotton sold in large lots was compe- 
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tent. The plaintiffs in this case offered t o  prove general custom in the 
tobacco trade in that respect. Objection to i t  was sustained. As we 
have seen, the view which his Honor took of the case rendered this im- 
material. While we do not intend to relax the well-settled rule that 
where performance of a contract is a condition precedent to the plain-. 
tiff's right of action, he must allege and show either a tender or 
waiver, etc., we are of the opinion that if the jury should find that there 
was an agreement to extend the time of payment to 4 July, and i t  should 
appear that on that day plaintiff Hughes was here and went to the ware- 
house of defendants during business hours for the purpose of paying 
for the tobacco, and had available funds for that purpose, either in 
money or checks which he could have promptly converted into money, 
and the defendants were not at  their place of business, that the plaintiff 
would be relieved of the duty of converting such checks into currency 
on that day and carrying the same about on his person until he could 
find the defendants. The plaintiff Hughes testified that in the conversa- 
tion on 29 June the defendant Williamson asked him about the 
exchange on the check, to which he said if there was any ex- (114) 
change he would pay it. This would indicate that it was under- 
stood between the parties that checks would be received i n  payment. 

Upon another trial the plaintiffs would be permitted to prove, if 
they can, such custom as alleged, not for the purpose of varying the con- 
tract but as interpreting its terms. Brown v.  Atkinson, 91 N. C., 389. 

We have been unable to find any authority in  regard to the question 
as to what would constitute readiness and ability under the circumstances 
testified to by the plaintiff Hughes. I t  would seem that if his view of the 
entire transaction is correct, he should have been allowed a reasonable 
time, after the refusal of the defendants to deliver the tobacco, to con- 
vert his funds into currency, and if his funds were available for that 
purpose, the jury would be justified i n  finding that he was ready, able, 
and willing, within the terms of the contract as modified by the con- -, 
duct of the parties. All this, however, will be for the jury upon proper 
instructions by the court. For the errors pointed out there must be a 

New trial. 

Cited: W i b o n  v.  Cotton Mills, 140 N.  C., 57; Hughes v. Knott, ib., 
550; Coles v.  Lumber Co., 150 N .  C., 186; Phelps v. Davenport, 151 
N. C., 22; Gallimore v. Grubb, 196 N. C., 577; Supply Co. v.  Roofing 
Go., 160 N. C., 446; Gaylord v. McCoy, 161 N .  C., 694; Medicine Co. v. 
Davenport, 163 N .  C., 300; Davidson v. Furniture Co., 176 N.  C., 570, 
571; Little v. Fleishman, 177 N.  C., 25; Stern  v.  Milling Co., 178 
N. C., 481; Rucker v .  Sanders 182 N .  C., 811. 
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(115) 
FOIL v. NEWSOME. 

(Filed 18 ~ p r i i ,  1905.) 

Wills--Residuary Clause-Construcfion-Estate-Trustees Under Will  
-Powers of Sale of Land. 

1. Where a will provided, among other things, that "the residue of my estate 
of every kind I give, bequeath, and devise to my daughter during her 
lifetime ; said estate to be placed in the hands of my trustee ; said trustee 
is  to  invest and keep invested said estate, and the interest or income 
accruing therefrom paid by him to my daughter during her life, and a t  
her death paid over by said trustee to  her issue" : Held, the testator did 
not die intestate a s  t o  any portion of his property, and the above residuary 
clause includes the real as  well a s  the personal property. 

2. The words "balance and residue of my estate of every kind" include the 
reversionary interest in the real estate in which a life estate had been 
carved out. 

3. The trustee has, by implication, the power to  sell the land for the purpose 
of converting i t  into an income-producing property. 

4. The usual rule adopted by the courts is to find in language imposing upon 
an executor or trustee the duty of disposing of a mixed fund or property 
an implied power to sell real estate, to  the end that  he may discharge 
such duty. 

WALICER, J., did not sit in these appeals. 

PROCEEDING f o r  part i t ion b y  T.  A. F o i l  a n d  others against A. H. 
Newsome a n d  others, heard  by  Coohe, J., a t  November Term, 1904, of 
ROWAN, upon  agreed facts.  F r o m  t h e  judgment rendered, both part ies  
appealed. 

Overman & Gregory for plaintiljcs. 
Burton Craige, L. H.  Clement, A. Burwell, and T .  C.  L inx  for de- 

fendants. 

PLAINTIFF'S APPEAL. 

(116) CONNOR, J. T h i s  mas a petition f o r  sale of land f o r  partition. 
T h e  plaintiffs claimed a n  undivided interest i n  the  locus in quo 

with defendant  Ingold Newsome, as  heirs  a t  l a w  of Tobias Kesler. De- 
fendant  Ingold  Newsome claimed t h a t  she was  sole seized f o r  life, re- 
mainder  t o  h e r  children and  other  defendants, under  t h e  will  of said 
Kesler.  T h a t  defendant  J a m e s  H. Ramsey, trustee, was empowered 
under  t h e  provisions of t h e  will t o  sell t h e  l and  a n d  invest t h e  proceeds 
f o r  t h e  purpose of executing t h e  t rus t  declared therein. T h e  cause 
hav ing  been t ransferred to  t h e  t r i a l  docket of t h e  Superior  Court,  t h e  
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parties agreed that the judge should try and determine the controversy 
upon an agreed state of facts in a suit for the purpose of obtaining a 
construction of the will-waiving all questions of form or procedure. 

The decision of the controversy is dependent upon the construction 
put upon the fifteenth item of the will, which is in the following words : 
"The balance and residue of my estate of every kind I give, bequeath, 
and devise to my daughter, Ingold Newsome, wife of A. H. Newsome, 
during her lifetime; said estate to be placed in the hands of my trustee 

1 hereinafter named and appointed for the uses and purposes as follows, 
to wit: Said trustee is to invest and keep invested said estate, and the 
interest or income accruing therefrom is-to be by him paid to my said 
daughter, Ingold Newsome, for and during her natural life, and at her 
death said estate to be paid over by said trustee to her issue: Provided, 
however, that my said trustee shall not be chargeable with interest on 
any money or personal estate lying idle in his hands." I t  appeared that 
said Kesler held mortgages upon certain tracts of land described in the 
petition; that said mortgages were foreclosed and the lands purchased 
by the executor. As to such tracts, the plaintiffs do not except to the, 
judgment of the court. The other tracts were owned by Eesler at the 
time of his death. The plaintiffs are his children and grandchildren, 
and defendant Ingold is his daughter-the other defendants, except 
Ramsey, trustee, being her children. His Honor was of opinion 
that by item 15 of the will a life estate was devised to the de- (117) 
fendant Ingold. That said land, together with the personalty, 
was to be under the control of the defendant Ramsey, trustee. That 
as to the remainder in fee after the termination of the life estate, the 
testator died intestate and the same descended to and vested in his 
heirs at law. That as there was objection to the partition during the 
continuance of the life estate, the prayer of the petition was refused. 
To this ruling the plaintiffs excepted and appealed, assigning as error 
in the judgment of the court "that the defendant Ingold Newsome 1s GU- 
titled to a life estate in all the lands described in the petition. That 
plaintiffs are not entitIed to partition during the life of said Ingold." 

We concur with his Honor in holding that item 15 of the will, being 
the residuary clause, includes the real as well as the personal property. 
"The word 'estate,' tpken in its primary sense, as used in a will, without 
anything in the context to limit it, is a word of very extensive meaning. 
I t  is nearly synonymous with the word 'property' when that word is not 
qualified by the word 'personal.' Under the word 'estate' used in its 
primary sense, real property of every description will ordinarily pass, 
and the presumption is that the testator, in using the word, uses it in 
its broad and inclusive signification, unless the context restricts its 
meaning to some particular species of property." 1 Underhill on Wills, 
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295. I n  Clark v. Hyman, 12 N.  C., 382, Taylor, C. J., says: "That the 
words 'property, possessions, or estates' are sufficient, if not qualified, 
to carry real estate, i s  well settled by many decisions; but it is other- 
wise, if i t  appears from the context that personal estate only was i n  con-. 
ternplation of the parties." I n  Harrell v. Hoskins, 19 N.  C., 479, Gas- 
tom, J., says: "The words 'all my property,' unless they are explained 
by other words in the will to have a different meaning, embrace every 

subject of property and every interest therein which belonged 
(118) to the testator. The word 'estate' is confessedly sufficient for 

these purposes; and in  holding i t  to be thus sufficient, it has been 
said to import the entire property of the testator." I n  Pippin v. Ellison, 
34 N.  C., 61, it is said that the word '(estate" has a broader meaning 
than property. Schouler on Wills, sec. 510; Pritchard on Wills, 415; 
11 A. & E. (2 Ed.), 359; Page v. Pout,  89 N. C., 447. I n  the case 
before us the word "estate" is followed by the words "of every kind." 
The plaintiffs say that, conceding the general rule to be as stated. 
i t  must be taken subject to the well-settled modification that the usuaJ 
import of words may be restrained in  their operation by the context; 
that prior words of general signification may be controlled and modified 
as to their meaning by subsequent expressions, and the intention of the 
testator reached from the whole will. Holt v. liolt, 114 N.  C., 241. 
I t  is urged that the words following the general descriptive terms, "said 
estate to be placed in  the hands of the trustee," "said trustee is to invest 
and keep invested said estate, and the interest or income accruing there- 
from is to be paid," etc., "and at her death said estate to be paid over 
by said trustee," etc., are appropriate to personalty only. We have care- 
fully examined the cases of Doe, etc., v. Buckner, 6 Dunford and East, 
610 (1796)) and Doe v. Harrell, 5 Barn. and Ald. (7  E .  C. L.), 8. We 
have also noted the observations of Mr. Jarman in  regard to these and 
other cases. Xewland v. Majorbanks, 5 Taunt., 208; Jarman on Wills 
( 5  Ed.), 335. They forcibly illustrate the wisdom of his words: "The 
cases . . . often present questions extremely embarrassing to a 
judge or practioner, and different minds will almost unavoidably Torm 
different opinions as to the weight to be ascribed to particular expres- 
sions or circumstances of inapplicability as excluding real estate." Mr, 
Underhill says: "The earlier English cases show. a decided tendency 
to restrict the meaning of the!word 'estate' to personal property, meaning 

thereby everything except freehold lands." He  says that they 
(119) have been by implication, if not expressly, overruled by subse- 

quent decisions of the same courts. "The modern tendency, both 
in  England and the United States, is to give such words as 'estate,' 
'property,' or 'effects' their broadest meaning consistent with a true 
construction of the testator's intention." 
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The plaintiffs direct our attention to the whole will, and say that we 
will find there manifested an intention sustaining their contention. The 
will shows a carefully considered plan or scheme in the distribution 
and settlement of a large estate. The wife is the first provided for. 
Each child is given real and personal property with limitations and 
trusts attached thereto. The testator uniformly uses apt words, dis- 
tinguishing gifts of real and personal property, such as "give and de- 
vise," and "give and bequeath," respectively, whereas in the residuary 
clause he uses the terms '(give, bequeath and devise," showing a recog- 
nization of the dilferent kinds of properry to bass. He careiully excludes 
one of his grandchildren by name from any participation in his estate. 
I t  is true that the terms "keep invested," "paid over," relate to handling 
and disposing of personalty. ' They also say that the testator uses tho 
word "income" as synonymous with "interest" in every other clause in 
which a disposition of personalty is made. They further say that it is 
a well-settled rule of construction that the heir is favored and can be 
excluded only by express terms or necessary implication, citing many 
authorities from this and other courts. 2 Jarman on Wills, 112; 
Schouler on Wills. sec. 480; Holton v. Jones, 133 N .  C., 403. These 
well-considered arguments are entitled to and have received our most - 
careful consideration. 

On the other hand, defendants' counsel urge on our attention the 
equally uniform rule that every testator is presumed to intend to dispose 
of all his estate, and not to die intestate as to any part. Pearson, J., in 
R o ~ d  v. Latham, 44 N. C., 365, says: "The rule, ut res magis 
valeat quam pereat, comes in aid of the gencral presumption that (120) 
one who makes a will intends to dispose of all his estate." Foust 
v. Ireland 46 N.  C., 184; Apple v. Allen, 56 N .  C., 120. The words in 
the residuary clause "all my estate of every kind," following the words 
"give, bequeath, and devise," strongly indicate a purpose to dispose of 
all of his property not specifically given away. Gaston, J., in Harrell 
v. IJoslcins, supra, says : "The devise, then, of all the property not pre- 
viously disposed of, either by gift or loan, is a residuary devise and will 
carry with it every reversionary interest in the testator which has not 
been specifically devised, whether such interest were in contemplation 
of the testator or not and whether it were known or unknown to him, 
unless i t  expressly appear upon the will or be necessarily inferred from 
it that his intention was confined to pass other estates and interest only, 
and actually to exclude such reversion therefrom. The true inquiry 
then is, whether it is manifest in the will that the testator intended to 
exclude the reversion from the operation of the residuary devise." 
Discussing the question and considering the arguments urged against 
the construction, he admits their force, and further says: "But as the 
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words of the residuary devise do, in their ordinary as well as their legal 
import, comprehend this reversion, the argument to be successful should 
establish a manifest intent in  the testator not to include it. . . . 
Courts of justice in many cases cannot hope to define with certainty 
the intentions of testators. I t  is safer, when words are found in a will 
which by usage and legal interpretation embrace certain devisable in- 
terests and are used without qualification or explanation, to understand 
the testator as meaning what he says, rather than to indulge in  the hope- 
less pursuit of making out his meaning by refined and minute analysis. 
Things and interests embraced within the disposing words of a will must 
be taken to pass by them; unless there can be found a declaration plain 

to the contrary." I n  Saumerez v. Saumerex, 4 My. and C. (18 
(121)  Eng. Ch.), 330, the testator in  ' the  residuary clause of his 

will used words sufficient to include the reversion in  certain 
realty given to his son for life. The Lord Charxellor said: "But the 
difficulty is that in directing the application of such residue of his 
property, he has used expressions and prescribed a course of dealing 
not applicable to land, but to personalty only. H e  directs his son's 
share to be placed in the names of trustees and the interest to be paid 
to him who was already tenant for life of the land, and he authorizes his 
trustees i n  certain cases to advance part of the capital. . . . The 
question then is, whether such expressions and directions are sufficient 
to give a restricted meaning to the gift of the residue of the property, 
and to confine these words (sufficient of themselves to pass freehold as 
well as personal property) to passing the personal property only." He  
proceeds to say that i t  is not necessary to ascertairi whether the testator 
had any particular property in  contemplation or not; that such gifts 
may be introduced to guard against the testator's having overlooked 
some property or interest i n  the gifts already described. "The cir- 
cumstances of his using expressions and giving directions applicable only 
to the personal estate may prove that he did not at  any time consider, 
or was not aware, that this fee would be a part of his residue; but if 
such knowledge be not necessary, as i t  certainly is not, to give validity 
to the devise, the absence of it, though so manifested, cannot destroy 
the operation of the general intent of passing all the residue of his 
property." It will be observed that the expressions relied upon by the 
plaintiffs to limit and restrict the meaning of the operative words of 
gift relate only to the management and control of the property, and not 
to the estate or interest given, nor to the inclusive scope of the terms, 
"the balance and residue of all my estite of every kind." 

We are, upon careful consideration, of the opinion that the testator 
did not intend to die intestate in  respect to any portion of his 

(122) property; that there is nothing in the declaration of trust in  
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regard to the control of the property which plainly show8 an in- 
tention to restrict the operation of the words "give, bequeath, and de- 
vise" as applied to "the balance and residue of my estate of every 
kind." To put any other construction upon the language used would 
give to the real estate, not specifically devised, a direction clearly in- 
consistent with his expressed wish, and destroy the general scheme or 
plan adopted for the disposition of his property. 

Affirmed. 
DEFENDANTS' APPEAL. 

CONNOR, J. The defendants (children of Ingold Newsome) and J. H. 
Ramsey, trustee, except to so much of the judgment as holds that 
Tobias Kesler died intestate as to the reversion in the real estate given 
to Ingold Newsome for life. They insist that the language of item 15 
of the will is sufficiently comprehensive to carry the fee subject to the 
life estate. The facts are set forth in the opinion disposing of the 
plaintiff's appeal. The same reasons, controlled by the same line of 
authorities which led us to the conclusion that a life estate passed to 
Mrs. Newsome, lead us to the same conclusion in  regard to the fee. 
The words "balance and residue'of my estate of every kind," we think, 
include the reversionary interest in  the real estate in  which a life estate 
had been carved out. The presumption that a testator intended not to 
die intestate in  regard to any part of his estate is strengthened by the 
use of language so inclusive as that found in this item of the will. Tbe 
same observation applies to a consideration of the entire will. He  
provides for each of his children, carefully excepting one of his grand- 
children by name. We find nothing in  the will or the condition of the 
estate or family, so fa r  as we are informed by the record, to rebut the 
presumption, or cause us to think that he intended the reversion 
in  the land undisposed of by specific devise of uncertain value, (123) 
by reason of the uncertain time at which the life estate will 
terminate, to be held until such time and divided among his heirs at law. 
We infer that Mrs. Newsome, at  the time the will was executed, 29 
September, 1894, was a young woman, as six of her children are now 
infants, only one being of full age. We also infer from the size of the 
several tracts of land described in  the complaint, and the fact that 
they are not specifically deviskd, that they are of inconsiderable value. 
I n  view of these facts, casting light upon his purpose, as indicated by 
the language used, we conclude that his intention was in  harmony with 
the presumption raised by the law. This view is sustained by the fact 
that he appoints a trustee to manage and control the property given to 
his daughter and children and derive an income therefrom. Page v. 
Atkins, 6Q N. C., 268. We are also of the opinion that the trustee has 
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by implication the power to sell the land for the purpose of converting 
i t  Into an income-producing property. The usual rule adopted by the 
courts is to find in language imposing upon an executor or trustee the 
duty of disposing of a mixed fund or property, an implied power to sell 
real estate to the end that he may discharge such duty. Vaughan v.  
Farmer, 90 N.  C., 607; Crawford v. Wearn, 115 N .  C., 540; Council 
v .  Averett, 95 N.  C., 131. This construction reconciles the use of the 
word "invest"--pay over interest or income. 

The judgment of the court below in  respect to the disposition of the 
reversionary interest i n  the land described in  the petition must be re- 
versed. As all the parties in  interest are before the court, we can see no 
reason why, if so advised, they may not take an order for the sale of the 
land by the trustee in this case. I n  this way the rights of all parties and 
security of title to the purchaser may be amply protected. 

The Superior Court having 'acquired jurisdiction, may retain the 
cause and make all proper and necessary orders in  the premises. 

(124) Let this be certified. 
Reversed. 

Cited: Harper v. Harper, 148 N.  C., 458; Powell v. Wood, 149 N .  C., 
238; Jones v. Xya t t ,  153 N.  C., 228: McCallum v. McCallum, 167 
N. C., 311; Norris v. Durfey, 168 N. C., 325; Laws v. Christmas, 178 
N.  C., 361; Allen v. Cameron, 181 N .  C., 122. 

MURDOCK v. COMMISSIONERS. 

(Filed 18 April, 1905.) 

Taxation--Solvent Credits-Order of Coumty Commissioners-Remedy 
to Tes t~Legal i ty  of Tax .  

1. Laws 1901, ch. 7, sec. 33, providing that the value of cotton "in the hands 
of a commission merchant" shall be listed as a solvent credit, does not 
apply to cotton in the plaintiffs' own hands and under their control and 
keeping. 

2. The Superior Court has no jurisdiction to entertain an appeal from an 
order of county commissioners with reference to the plaintiff's return of 
tases. If  the tax was paid under protest, the proper remedy to test its 
legality is by an action to recover the amount paid. 

THIS was an appeal from an order of the Board of Commissioners of 
IREDELL County, heard by Bryan,  J., and a jury, at January Term, 
1905, of IREDELL. The issue submitted was as follows: "Are the plain- 
tiffs liable for the taxes assessed against them on $10,080 worth of cot- 
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ton?" The jury, under direction of the judge, answered the issue "No." 
The defendants appealed. 

The plaintiffs, R. K. Murdock and N. P. Watt, in June, 1902, re- 
turned $10,080 worth of cotton as solvent credit, and at the same time 
deducted their indebtedness, amounting to $10,080, therefrom, the said 
$10,080 being thc money used by them in the purchase of the 
cotton returned for taxation. (1252 

L. C. Caldwell for plaintijfs. 
Is. P. Crier and W .  G. Lewis for defendants. 

BROWN, J. His Honor, Judge Bryan., instructed the jury upon the 
evidence to answer the issue "No," and gave judgment for plaintiffs for 
$95.61, the amount of the tax which plaintiffs had paid. I n  this we 
think there was error. 

1. We are of opinion that the evidence failed to bring the transaction 
within the terms of Laws 1901, ch. 7, see. 33. All the evidence, includ- 
ing that of the plaintiffs themselves, tended to prove that the cotton was 
not "in the hands of a commission merchant or agent, in or out of the 
State," but was in the plaintiffs' own hands and possession and under 
their control and keeping; that on 1 June, 1902, it was in their ware- 
house in Statesville, to which they had the keys. Therefore, "the value 
of the cotton in the hands of a commission merchant," under the facts 
of this case, could not very well be assessed as a solvent credit, and 
therefore the action of the board was legal. 

2. The Superior Court had no jurisdiction to render the judgment 
set out in the record. I t  is true, the case on appeal calls this proceeding 
a civil action, but the record discloses that it is not, as is shown by the 
following extract: "The appellant board declined to accept the return 
as made by appellees, and ordered the clerk of its board to make out a 
receipt of the taxes in conformity to corrected tax return, from which 
order the appellees appealed to the Superior Court in term. 

"The following is the order of said board: 'Ordered that the clerk 
of this board make out tax receipt against Watt & Murdock for $10,080, 
as a corrected receipt for return of 1902.' 

"At the meeting of the b a r d  of commissioners in August, the 
following appears of record: 'The question of taxes against (126) 
Watt & Murdock; upon the motion to reconsider, motion over- 
ruled, from which defendants give notice of appeal.' Notice of appeal 
waived in open session." 

I t  appears from the judgment of the Superior Court that the ad 
valorem tax of $95.61 assessed upon the cotton was paid by plaintiffs, 
and the court renders judgment in their favor against defendants for 

91 



IN  THE SUPREME COURT [I38 

that sum. Although the point was not made, we feel it our duty to 
notice the defect of jurisdiction in  the Superior Court to render the 
judgment. There is no statute with which we are acquainted, and none 
has been called to our attention, which gives the Superior Court juris- 
diction to entertain such an appeal or proceeding as this, or to render a 
judgment in  i t  against the defendants for the amount of the tax paid. 
I f  the plaintiffs paid this tax in obedience to the order of the board 
of commissioners under protest, the proper remedy to test the legality 
of the tax is by an action brought in a court of a justice of the peace 
to recover the amount paid. Then the Superior Court would have 
appellate jurisdiction. The proceeding is irregular. Let the judgment 
of the Superior Court be reversed and this proceeding 

Dismissed. 

COPPLH v. COMMISSIONERS. 

(Filed 18 April, 1905.) 

Liability of County for Care of Poor-County Superintendent of Health 
-Delegation of Duties-Smallpox Patient. 

\ 

1. Under sections 707 (21) and 3640-1 of The Code, imposing the general duty 
on county commissioners to provide for the poor, in order to make a 
binding pecuniary obligation on the county, there must be an express con- 
tract to that effect, or the service must be done at the express request of 
the proper county officer or agent. 

2. A county superintendent of health has no right to delegate the performance 
of his offlcial duties to others, so as to give his employees the right to 
make their services a county charge. 

3. Under Laws 1893, ch. 214, see. 9, providing that contagious diseases shall 
be promptly quarantined by the county superintendent of health, the 
services rendered by plaintiff in removing a person afflicted with smallpox 
to a pesthouse, taking his meals to him and attending to him continually 
during his sickness, is a legitimate county charge, where the patient is 
insolvent and the services were rendered by the direction of the superin- 
tendent of health. 

ACTION by T.  M. Copple against the Board of Commissioners of 
DAVIE County, heard by Cooke, J., and a jury, at  Fall  Term, 1904, of 
DAVIE, on appeal from a justice of the peace. 

The facts are as follows : Plaintiff having presented his account to 
the board of commissioners, the defendants, for services rendered an 
insolvent smallpox patient, and for other items, and payohent having 
been refused, instituted this action before a justice of the peace, on 20 
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March, 1901, to recover $83.87, the amount demanded. On the trial 
before the justice the plaintiff obtained judgment for the amount. On 
appeal he recovered to the amount of $52, being a portion of his 
account. The items of the account as originally presented are (128) 
as follows : 

I 
The defendants denied any indebtedness and in their answer set forth 

the defense that the board of commissioners are not liable i n  any man- 
ner for any part of the account; and, second, that the board has never 
at any time employed the plaintiff to do anything, either professional or 
otherwise, whereby the county of DAVIE should in  any way be responsible 
to plaintiff for the payment of any sum whatever. 

On the trial in  the Superior Court the following evidence was offered: 
The plaintiff in  his own behalf testified that he was a regular practicing 
physician in  the county of Davie and a member of the county board 
of health and lived at  Cooleemee, a cotton-mill village about 7 miles from 
the town of Mocksville; that he was called to see one Henry Dry, who 
was sick, and upon examination plaintiff pronounced his disease small- 
pox; that he at once notified Dr. James McCuire, who was the county 
superintendent of health, and who lived at Mocksville; that Dr. McGuire 
came down to Cooleemee and agreed with plaintiff that Dry had small- 
pox, and decided that he must be removed and isolated. Dry was at 
this time in  the house of Mr. Meisenheimer, wlio had a family. At the 
suggestion of some employee of the Cooleemee Cotton Mills that the 
company had had a house built on the outskirts of the village for a pest- 
house, and that if Dr. McGuire would order the patient removed there 
and turn him over to the plaintiff for treatment, it would be 
more convenient and cheaper for the county, Dr. McCuire re- (129) 
quested plaintiff ta remove the patient to said house and take 
charge of the case and continue to treat him, which plaintiff did. That 
there was no one else to be found who was immune, and who would re- 
move and wait on the sick man. That plaintiff took his own horse and 
buggy and removed Dry to the pesthouse and visited and treated him 
professionally and carried his meals to him three times a day. That 

93 



I N  THE SUPREME COURT [I35 

Dry was insolvent and unable to pay anything, and plaintiff could not 
procure any one who was immune and who would go and wait on the 
smallpox patient, and plaintiff had to do so himself. That the house 
of Mr. Meisenheimer was quarantined by Dr. McGuire and afterwards 
all the territory of Cooleemee, by order of the Board of Commissioners 
of Davie County, which order was shown from the records of the de- 
fendants and a copy of which will be attached as a part of this case- 
"Exhibit A." Plaintiff testified that he performed the services sued for 
in his account, duly sworn to, and that the prices charged were reason- 
able, just, and usual for such services, and that no part of the same has 
ever been paid, though the account has been presented to the defendants 
and payment asked by him. 

Dr. James McGuire, witness for the plaintiff, testified that he was 
superintendent of the board of health for the county of Davie, and 
at the time referred to by plaintiff he received a phone message to come 
to Cooleemee, a distance of about 7 miles from Mocksville, the county- 
seat of Davie, to see a smallpox patient; that he went and met Dr. 
T. 31. Copple, the plaintiff, at  Mr. Meisenheimer's house, and examined 
Henry Dry, and found that he had a genuine case of smallpox. That 
the situation was discussed. That the .defendant had a pesthouse built 
at the county home some 3 miles west of Mocksville, but the same had 
never been used. I t  was mentioned by some one, perhaps Mr. Terrell, 
superintendent of Cooleemee Cotton Mills, that the company had erected 

a house on its lands outside of the mill premises for such purposes. 
(130) That it was necessary, witness thought, to quarantine Mr. Meisen- 

heimer's house and to have Henry Dry removed to the pesthouse. 
H e  concluded it would be more convenient and cheaper to the county 
t o  have the patient removed to the latter pesthouse, and requested the 
plaintiff to do it and take charge of the case, which plaintiff did. Wit- 
ness also testified that after this he made several visits to said patient 
alone, and also in  company with the plahtiff, whose services iie re- 
quested; fumigated the Meisenheimer house and received pay from the 
defendant for his services, but nothing for the services of plaintiff, 
which were not included in witness' charges. That witness received $3.50 
for each visit made by himself, being 50 cents a mile. The letter of 
witness to plaintiff requesting plaintiff to meet him at Mr. Meisen- 
heimer's house and help fumigate the house was shown witness and 
identified by him and put in  evidence and a copy of which vvas attached 
to the record as "Exhibit B." 

Among other t h i n s  the court charged the jury as follows: I f  they 
believed the evidence it was the duty of the county to try to stop the 
spread of the disease oP smallpox and to have the house of Meisenheimer 
qarant ined,  and, if necessary, to have Cooleemee territory quarantined; 
and if they should find that Dr. McGuire thought i t  best to have Henry 
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Dry  removed to the pesthouse, and that i t  would be cheaper and more 
convenient to have him removed to the house of the Cooleemee Cotton 
Mills instead of the county pesthouse several miles away, as was sug- 
gested, that the defendant would be liable therefor, and that the jury 
could allow the plaintiff whatever sum they might find was a fair and 
reasonable compensation for the services rendered. That if they should 
find that there was no one immune, or from any other cause the plaintiff 
could not get any other person to remove the patient, and he had taken 
his own horse and buggy and carried the patient to the pesthouse, and 
there cared for him and treated him and carried his meals three 
times a day to him, they could allow the plaintiff whatever sum (131) 
they should find was a fair and reasonable compensation for such 
services as he rendered. That the statute by implication gave Dr. 
McGuire the power and authority to have the patient removed and 
cared for, and the defendant, i n  law, is liable for a just and reasonable 
sum. But as the plaintiff failed to show that Mr. Meisenheimer was 
not able to pay forfumigating his house, you will not allow the plaintiff 
anything for that, and the defendant is not liable for vaccination charges 
in  said account, and you will not allow the plfintiff anything for that. 

Under the charge on the general issue the jury answered that the 
defendants were indebted to the plaintiff in  the sum of $62. There was 
judgment for this amount, and the defendants excepted and appealed. 

Jacob Stewart and 3. L. Gaither for plaintit. 
T .  R. Bailey and A. T .  Grant, Jr., for defendants. 

HOKE, J., after stating the facts: So far  as municipal obligation is 
concerned, i t  is accepted doctrine that the care and support of the ' 

indigent and infirm is a matter of statutory provision. I n  Smith  v. 
Coleraine, 9 Metcalf, 492, it is said by Chief Justice flhaw: "It has 
been too often decided to be now questioned that the liability of towns 
to support poor persons is founded upon and limited by statute, and 
is not to be enlarged or moaified by any supposed moral obligation." 
Where a statute imposes such duty on a county in  general terms, leaving 
the method and extent of relief to the judgment and discretion of local 
officers and agents, in  order to make a binding pecuniary obligation on 
the county, there must be a contract to that effect, express in its terms, 
or the service must be done at the express request of the officer or agent 
charged with the duty and having the power to make contracts concern- 
ing it. The statutes of our State on this subject are of this character. 
By section 707, subdivision 21, and section 3450 of The Code, the 
county commissioners are directed to provide for the mainten- 
ance, comfort, and well ordering of the poor. (132) 
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By section 3541 i t  is provided that paupers who may become charge- 
able to the county shall be maintained at  the county poorhouse, or at 
such place or places as the board of commissioners may agree upon. The 
general duty is here imposed of providing for the poor; the place, 
method, and extent of relief are vested in  the judgment and discretion 
of the county commissioners. Although the person may be a proper 
subject of county charge, any one who officiously provides for such 
person cannot recover of the county the amount of his outlay. 

Where the county commissioners have provided a poorhouse, styled 
now, a home for the aged and infirm, they have the right to require 
that all persons who are cared for at their expense shall be placed 
in  the house which they have provided for the purpose. 

a Authorities are numerous to the effect that counties cannot be held 
responsible for obligations of this kind uqless there has been a contract 
made by the proper county officers in express terms, or unless the ser- 
vices are rendered by their request and under circumstances from 
which a contract may be inferred. Salisbury v. City, 44 Pa. St., 303; 
O'Keith v. City, 145 Mass., 115; Patrick v. Town, 109 Iowa, 342. I n  
Salisbury v. City, in  holGing that a claim without such express contract 
could not be maintained, the court said: "To hold otherwise would 
be to impose unknown and unexpected claims in  vast numbers on 
the county treasury and to allow the jury, instead of the guardians 
of the poor, to determine the amount of public expenditure." 

I n  Patrick v. Town, supra; i t  is held that "where the law imposes 
on a municipality the duty of maintaining poor persons, and designates 

officers thereof to act in its behalf in  the performance of such 
(133) duty, their mere neglect will not operate as an implied request 

to a private party to supply the needy person's wants, upon which 
such party can act and hold the municipality liable as upon an im- 
plied contract." And further, "The statute requiring each town to 
support poor persons in  certain cases, and the supervisors to see that 
such support is furnished, does not permit a private party to aid or re- 
lieve such a person at the expense of the town without a contract to 
that effect made between him and such supervisors, or a majority of 
them." 

The Court is also of opinion that the county superintendent of health 
has no right to delegate the performance of his official duties to others, 
certainly not so as to give his employees the right to make their services 
a county charge. The office of superintendent of health is one of trust 
and responsibility. Such superintendent is paid a salary pursuant to 
the statute, at that time fixed by the board of commissioners, and they 
have the right to etpect and require that he will perform the duties for 
which he is paid. I t  is not necessary, however, to question either of 
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these wise and salutary principles in order to uphold the charge of 
the court in  the present case, and support the verdict and judgmnet in 
plaintiff's favor. This, we think, is a case of emergency expressly pro- 
vided for by statute, giving the county superintendent of health the 
power to impose this charge upon the county as to insolvents to the ex- 
tent here allowed. By the statute of 1893, ch. 214, sec. 9, it is provided 
t,hat quarantine shall be under the control of the county superintendent 
of health, who shall see that diseases specially dangerous, as smallpox, 
diphtheria, etc., shall be promptly and isolated w;t,llin 
twenty-four hours after the case is brought to his knowledge, and in case 
of death or recovery, there shall be disinfection, etc. The expense of 
the quarantine sha i 'be  borne by the householdkr in whose house the 
case occurs, if he is able; otherwise, by the city, town, or country 
in which he resides. The failure of the county superintendent (134) 
of hetalth to ~ e r f o r m  the duties im~osed in  this section shall 
be punished, etc. This power of quarantine, to make it efficient, ex- 
tends not only to the house, but to the removal and isolation of the per- 
son suffering from the disease, and the expense of such removal and the 
care and maintenance of the patient after the removal, to an amount that 
is reasonable and necessary, where the patient is insolvent and when 
incurred under the contract of the superintendent of health, is a legiti- 
mate county charge. 

This statute has never been repealed, so far  as the Court can discover. 
I t  was certainly in  force when this service was rendered, and if the 
plaintiff's right had become absolute, no subsequent repeal could in- 
validate it. Code, see. 3764. 

According to the undisputed evidence in the case, Henry Dry had 
a genuine case of smallpox and was insolvent. To prevent the spread 
of the disease, in the judgment of the officer who was given control of 
the matter, i t  was necessary to remove and isolate the patient. This 
was done by removing him to a pesthouse already provided, near to the 
place, and where an attendant, immune, and ready and willing, was at 
hand to render proper and necessary services. This plaintiff carried 
the patient to the pesthouse himself, took his meals to him three times 
a day, and attended to him continually during his sickness, when no one 
else could be found to do it, at the request and by the direction of the 
su~erintendent of health. This was no delegation of that officer's du- 

u 

ties. The superintendent did attend the patient. H e  was performing 
the duties imposed upon him by statute, and this was a case where the 
employment of help was necessarily contemplated and authorized. Bank 
v. Bank, 75 N. C., 534. 

I t  cannot be suggested for a moment that the power of the superin- 
tendent was exhausted when he had the patient removed, and that the 
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(135) statute contemplated that he was to be left without food or at- 
tendance. There was no abdication of his office by the super- 

intendent. On the contrary, in providing for the care and at- 
tendance, that officer was carrying out his duty as prompted by every 
instinct of humanity and sanctioned by the express provision of a wise 
and merciful law. 

I t  will be noted that the charge of his Honor expressly excludes 
from the plaintiff's account the item for 35 vaccinations made for the 
superintendent on other patients, this being a charge for work strictly 
professional and an official duty incumbent on the superintendent him- 
self, and refers the question for the jury to decide as to what was a fair  
and reasonable compensation for the other service rendered. Here, 
then, existed every fact required to make this a valid charge in accord- 
ance with the doctrine as stated-a duty imposed by statute and services 
incident and necessarily rendered at the request of the officer in charge 
of the matter. 

I t  is stated that the town had a pesthouse somewhere near Mocksville; 
but i t  was also shown that no patient had ever been treated there, and 
by fair and reasonable intendment i t  appears that no care or attendance 
was provided. 

The Court is inclined to the opinion that if conditions had been differ- 
ent, if the county pesthouse had been properly equipped and ready, 
and nurses and sustenance provided, the county comn~issioners might 
have reasonably required that patients of this character should be 
removed into the public pesthouse, provided the quarantine could be 
made effective that way. This aspect of the case, however, is not pre- 
sented. The county pesthouse was not ready, and time was of the es- 
sence. 

The Court holds that under the statute, and on the facts of the case, 
the superintendent of health had the power to direct this removal and 

provide for the maintenance of the patient to the amount of its 
(136) reasonable worth; that the question was left to the jury under 

proper instructions, and that the judgment of the court below be 
Affirmed. 

Cited: Comrs. v. Henderson, 163 N. C., 117; R. R. v. Ontes, 164 N. C., 
171; Fountain 'L'. Pi t t ,  171 N. C., 115; Cor r~s .  v. Spitzer, 113 N. C., 148 
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CLEMEKT v. IRETLAND. 

(Filed 18 April, 1905.) 

Decree of ConfirmaLion of sale-Motion to Vacate-Grounds-Pifial 
Judgment. 

1. Where a foreclosure sale was regularly made and report of sale filed on 1 
September with the clerk, and a decree of confirmation entered at October 
term, defendants being present and resisting the confirmation and giving 
notice of appeal, which was not perfected: Held, the decree was regular 
and final, &d a motion at a subsequent term to set it aside was properly 
denied. 

2. No judge of the Superior Court has the power to set aside at a subsequent 
term a decree of confirmation except upon the ground of mistake, inad- 
vertence, surprise, or excusable neglect, or for irregularity. 

3. The fact that, at the same term at which the decree of confirmation was 
entered, an order was made permitting additional pleadings to be tiled, 
wherein the defendants seek to charge the purchaser with the rents and 
profits of the land received prior to the sale, does not make the decree 
any the less final. 

ACTION by W. R. Clement and others against H. B. Ireland and wife, 
heard by W .  R. Allen, J., by consent, at WINSTON, in  Xarch, 1904. 

Upon the defendant's motion to set aside a judgment or order of 
confirmation of sale made in  this cause, by Neal, J., at October Term, 
1902, of DAVIE. From the order of Judge Allen, refusing to set aside 
the decree of confirmation made by Judge Neal, the defendants appealed 

. TO this Court. 

T .  B. Bailey and Watson, Buxton & Watson for plaintiffs. (137 )  
A. H. Eller and E. 8. Raper for defendants. 

BROWN, J. This cause was before this Court at August Term, 1901, 
and is reported in  129 N. C., at  page 220. The appeal then heard was 
from an order of Timberlake, J., setting aside a decree confirming a 
foreclosure sale of the land described in the pleadings, which had been 
made by Robinson, J. The decree was set aside and the judgment 
affirmed by this Court upon the ground of excusable neglect and irregu- 
larity. The irregularity consisted in  the fact that the sale had been 
made at the same term of court when it was confirmed, and that sufficient 
time had not elapsed between the making of the sale and its confirma- 
tion. The present Chief Justice, who wrote the opinion says: "The 
sale was made at  the noon recess of the court and was immediately re- 
ported, and confirmed that afternoon." I n  analogy to the provisions 
as to sales for partition, the opinion intimates that as much as twenty 
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days should elapse between making a sale and its confirmation, whether 
i t  be done under a special proceeding or in a civil action. I t  appears 
that under the original decree of foreclosure and in  pursuance of subse- 
quent orders in the cause, the commissioners made another sale of the 
property on 1 September, 1902, after due advertisement, when and where 
H. W. Fries became the last and highest bidder at $6,000. The com- 
missioners filed their report in  the clerk's office on 1 September, 1902. 
At Fall  Term, 1902, of Davie, which convened on 6 October, the judge 
presiding, Walter H. Neal, after a full hearing, at which the defendants 
appeared and opposed the motion to confirm, entered a decree of con- 
firmation of the sale and ordered title to be executed to the purchaser, 
H. W. Fries. At the same time he made another order allowing pleas 

since the last continuance to be filed, wherein the defendants seek 
(138) to charge H. W. Fries with the rents and profits of the land for 

the time between the two sales. From the decree of Judge Neal 
confirming the sale and directing title to be made, the defendants, being 
present, prayed an appeal and served due notice thereof. Nothing was 
done by the defendants towards perfecting their appeal, but on 20 March, 
1903, they served notice on counsel for the executors of H. W. Fries, 
he having died shortly before that date and his executors having made 
themselves parties to this suit, of motion to set aside the judgment of 
Judge Neal, at October Term, 1902. 

We are of opinion that the decree of confirmation entered by Judge 
Neal at October Term, 1902, was final in so far  as i t  perfected title of 
the purchaser to the property upon payment of the purchase money. 
I t  appears that pursuant to that decree and shortly thereafter the com- 
missioners executed a deed to the purchaser. 

I t  will be observed that the decree of confirmation made by Judge 
Robifison was set aside and the judgment of Judge Timberlake aErmed 
upon entirely different grounds from those presented by this appeal. 
A final judgment can be set aside by a motion in the cause upon the 
grounds of mistake, inadvertence, surprise, or excusable neglect, and may 
be set aside at  any time upon the ground of irregularity. Clement v. 
Ireland, supra; Carter v. Rountree, 109 N.  C., 29; Freeman on Judg- 
ments, see. 100. 

When the decree of confirmation mas entered by Judge Neal the de- 
fendants were represented; they had their day i n  court, and being dis- 
satisfied with the decree, they appealed to this Court and failed to per- 
fect their appeal. No judge of the Superior Court, after the entry of 
that decree, has the power to set it aside except upon the grounds we 
have mentioned. I f  the confirmation of a sale could be thus prevented, 
and any judge of the Superior Court could set it aside in his 
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discretion, the confirmation of a sale could possibly be prevented (139) 
as often as a resourceful defendant saw proper to file an affidavit. 

I n  speaking of what are final orders and appealable, Black in his 
work on Judgments, see. 22, says that an order vacating an arrest and 
an order confirming a sale of land are final orders, and appealable.. 
See, also, Fertilizer Co. v. Grubbs, 114 N.  C., 470; Edwards v. Morpin, 
7 Mackey (D .  C.), 39. 

I n  Roulhac v. Brown, 87 N. C., 3, i t  was held that a motion to vacate 
an  order of arrest heard and determined by a judge of the Superior 
Court was final and res judicata, and that the judge presiding at the 
next term properly refused to entertain a motion to set it aside. pee, 
also, Smith  v. Fort, 105 N. C., 452. 

The confirmation by the court of an administrator's sale of land has 
been held to be a final judgment, from which an appeal could be taken. 
Tutt v. Boyer, 51 Mo., 429. 

The fact that Judge Neal made a subsequent order at  the same term 
permitting additional pleadings to be filed, wherein the defendants: seek 
to subject H. W. Fries for the rents and profits of the land alleged to 
have been received by him between the two sales, does not make the de- 
cree of confirmation any the less final. "A decree in  other respects final 
is not rendered interlocutory by a direction therein contained in  aid of 
the execution of the decree requiring the defendants to account con- 
cerning certain specified matters." Freeman on Judgments, sec. 28;  
Winthrop v. Meeker, 109 U .  S., 180. 

Nothing in  this opinion is to be construed as in  any way preventing 
the trial of the issues raised in the supplementary pleadings filed in  
pursuance of Judge Neal's order at Fall  Term, 1902, wherein the de- 
fendants seek to charge H. W. Fries with certain rents, profits, and 
damages while in  possession of the lands described i n  the pleadings. 
The order of Judge Allen is affirmed and the oause is remanded 
to the Superior Court of Davie, to be proceeded with according (140) 
to law. 

Affirmed. 

Cited: Herring v. R. R., 144 N. C., 211 ; Williams v. McFadyen, 145 
N. O., 159; Davis v. Pierce, 167 N.  C., 137. 
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ROLLINS v. EBBS. 

(Filed 18 April. 1905.) 

T'erdict-Guardian Bond-Penalty Omitted-flureties-Agency- 
Estoppel.  

1. If a verdict is necessarily inconsistent as to material issues, a new trial 
must be awarded; but a verdict should be taken in its entirety and all 
material facts found should be liberally and favorably considered with 
a view to sustaining it, if possible. ' 

2. Where the verdict establishes the fact that the defendants signed a bond - 
.intending to make i t  the guardian bond of their principal, and turned i t  
over to be delivered as a guardian botid; that  the same was complete 
when they signed it ,  except as  to the amount of the penalty, and that 
some one inserted the penalty and delivered the same to the clerk as  a 
complete bond, and the clerk did not know any change in the bond had 
been made: Held, these facts are  not inconsistent with a finding that the 
penalty was not in the bond when the defendants signed it, and that since 
signing they have never authorized any one to insert the penalty. 

3. When the defendants signed as  sureties a bond, except the penalty, and 
intrusted it  to another for delivery, intending i t  to be used as a guardian 
bond, they gave such person implied authority to fill out the bond and 
deliver it  in its completed form, and when so delivered and accepted with- 
out notice or knowledge of the clerk that any change had been made in 
it ,  and the ward's fund thereby obtained and dissipated, they will be 
estopped to deny their obligation on the bond. 

WALKER and CONNOR, JJ., dissenting. 

ON petition of plaintiff t o  r e h e a r ;  f o r  former opinion, see 137  N. C., 
355. 

(141) T h e  action was  inst i tuted by  Thomas  S. Rollins, present guard-  
i a n  of J a m e s  Bla ine  House, against F. C. Ebbs, former guardian,  

a n d  t h e  sureties on  h i s  guard ian  bond, t o  recover f o r  defaul t  of t h e  
principal.  On t h e  t r i a l  below a t  M a y  Term, 1904, of t h e  Superior  
Cour t  of HAYWOOD County, there was  a verdict of the  j u r y  on  issues 
submitted, and  judgment on  t h e  verdict f o r  t h e  penalty of t h e  bond, 
t o  be  discharged o n  t h e  payment  of $4,666.66 2-3 with interest, t h e  
amount  of t h e  default.  O n  appeal  t o  this  Cour t  a new t r ia l  was awarded, 
t h e  major i ty  of the Cour t  holding t h a t  t h e  verdict was inconsistent on 
mate r ia l  issues, t h e  Chief Justice a n d  Amociate Justice Douglas dissent- 
ing.  See  137 AT. C., 355. A petition t o  rehear  h a s  been formally al- 
lowed, a n d  t h e  case is aga in  before t h e  Cour t  on  th i s  order. 

Moore & Roll ins  for petitioner. 
W.  T. Crawford in opposition. 
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HOKE, J., after stating the facts: On the trial below the jury rendered 
thc following verdict : 

1. Did defendants, I. N. Ebbs, M. L. Duckett, D. P. Plemmons, J. M. 
Rector, and Jasper Ebbs make and deliver their bonds in writing to the 
State of North Carolina for the benefit of James Blaine House, as al- 
leged in paragraph 3 of the complaint? "Yes." 

2. Did defendant F. C. Ebbs, as guardian of James Blaine House, 
receive the sum of $7,000, property of his ward, as alleged in  paragraph 
4 of the complaint? "Yes." 

3. Did defendant F. C. Ebbs, as guardian of James Blaine House, 
in  violation of and in  breach of said bond, use and appropriate to his 
own use the sum of $4,666.66 2-3 of his ward's money, as alleged in 
paragraph 6 of the complaint? "Yes." 

4. I n  what sum, if any, is the plaintiff or the relators damaged be- 
cause of said breach of said bond? "In the sum of $4,666.66 2-3, 
with compound interest from 8 March, until paid." (142) 

5. Was the paper-writing or bond described in  paragraph 3 
of the complaint incomplete when delivered to the Clerk of the Superior 
Court of Madison, in  that i t  contained no penalty, and in  that the space 
where the penalty should have been written was left blank, as alleged 
in the further defense contained in the answer? "No." 

7. Was the penalty $13,000 left out of the bond or paper-writing de- 
scribed in  paragraph 3 of the complaint because of the mistake or in- 
advertence of the clerk of the Superior Court, as alleged in the reply 
of the plaintiff? "No." 

9. Was it the purpose and intention of the defendants, at the time 
of assigning the paper-writing introduced i n  evidence, that the same 
should be used and filed as a guardian bond by F. C. Ebbs as guardian 
of James Blaine House? "Yes." 

10. Was the penalty inserted in the paper-writing, purporting to be 
a bond, at the time Jasper Ebbs signed the same? "No." 

11. Was the penalty, $13,000, inserted in  the paper-writing, pur- 
porting to be a bond, at the time the defendant Plemmons signed the 
same? "No." 

12.  Was the penalty, $13,000, inserted in  the paper-writing at the 
time M. L. Duckett signed the same? "No." 

13. Have the defendants, Jasper Ebbs, M. L. Duckett, D. P. Plem- 
mons, or either of them, since the signing of the paper-writing or bond, 
authorized any one to insert the penalty, $13,000, in  said bond? "No." 

I n  the former opinion, a majority of the Court held that according 
to the verdict on the last four issues the bond was void, and that such 
finding was inconsistent with the verdict oh the first, fifth, seventh and 
ninth issues, which i n  effect declared it to be a valid and binding bond. 
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(143) I t  is undoubted law that if this verdict is necessarily inconsistent 
as to material issues, a new trial must be awarded; but a ma- 

jority of the Court are now of opinion maintained by the Chief 
Justice in his full and forcible dissenting opinion, that the verdict is not 
inconsistent on any material question, and that the plaintiff should 
have a judgment in his favor, as heretofore entered in  the court below. 
I t  is a settled principle that verdicts should be taken in their entirety, 
that all material facts found should be considered and liberallv and 
favorably construed with a view to sustaining them, if it can be done. 
Thompson on Trials, see. 3664. 

A fair  interpretation of this verdict establishes the facts that the 
defendants signed and sealed this bond, intending to make i t  the 
guardian bond of their principal, F. C. Ebbs; that they were to turn 
i t  over to their principal or one of their cosureties, or some one intrusted 
by them for the purpose, to be delivered as a guardian bond; that the 
same was complete in  all respects when they signed it and turned it 
over for delivery, except as to the amount of the penalty; and that 
some one inserted the penalty and delivered the same to the clerk as a 
complete bond, and that the clerk was not aware. at the time he received 
and-approved3the same, that any change in  the bond had been made. 
The fact that i t  was delivered by some one to whom they had intrusted 
it for delivery necessarily follows from the verdict of the jury on the 
first and ninth issues. that these defendants had caused the wauer-writ- 

A 1 

ing declared on to be delivered as a guardian bond, and intended it. 
should be so considered and filed when they signed it. 

This .interpretation is confirmed by the testimony of the defendants, 
which shows that I. N. Ebbs, a cosurety, and brother 07 the former 
guardian, and also a notary public, carried the bond to the clerk, com- 
plete in  form, with the penalty inserted and acknowledged and justified 
before himself as a notary public by the principal and other sureties, 

and he acknowledged and justified before the clerk. 
(144) The Court does not think that there is anything here inconsist- 

ent with the verdict on the last four issues to the effect that the 
penalty was not in the bond when the sureties signed it, and that, since 
signing, they have never authorized any one to insert the penalty. When 
these sureties signed the bond, except the penalty, and intrusted it to 
another for delivery, intending i t  to be used as a guardian bond, they 
gave such person implied authority to do what was necessary to make 
it a complete bond. They enabled their principal, in this way, to qualify 
as guardian and to take charge of the fund, and this end having been 
accomplished and the fund thereby obtained and dissipated, when called 
on for a reckoning they will be estopped to show that it was not their 
bond. There was an implied authority to fill out the bond and deliver 
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it in its completed form, and when i t  was so delivered and accepted, 
without notice or knowledge on the part of the clerk that any change 
had been made in it, the sureties who signed the bond under such cir- 
cumstances will not be heard now to say that they are not bound by its 
provisions. I t  is no answer to this position to declare or prove that, 
since signing, they had never given any one authority to put in a 
penalty. They turned over the bond to the principal or some one for 
him, clothed him with apparent authority to fill up the bond, impose it 
on the clerk as a completed instrument and thereby obtain the fund. 

I n  Murfree on Official Bonds, 168, the doctrine as to such instruments 
is stated as follows: "It is a well-established general rule that ir- 
regularities in  the execution of official bonds do not affect their validity 
unless they are known to the obligee. ,4mong other irregular practices, 
that of executing bonds in  blank by sureties falls within this rule. I f  
a suretv executes a bond of this character in blank and intrusts i t  to 
his p&cipal, the latter is his agent and not the agent of the obligee, 
and the surety is fully bound by the acts and omissions of the obligor 
acting as his agent." And the same principle is set forth in  
general terms, 2 Cyc., 159: "If the party to an instrument in- (145) 
truets it to another for use. with blanks not filled. such instru- 
ment so delivered carries on its face an implied authority to fill up the 
blanks necessary to protect the same; and, as between such party and 
innocent third persons, the person to whom the instrument is so intrusted 
must be deemed the agent of the party who committed the instrument to 
his authority." Again i t  is said in the same volume at p. 161 : "This im- 
plied authority to fill blanks is confined to such insertions as are neces- 
sary to make the instrument perfect according to its entire form and 
intended use." "This rule is founded," says the same authority, "not 
only upon that principle of general jurisprudence which casts the loss, 
when one of the two equally innocent persons must suffer, upon him 
who has put i t  in  the power of another to do the injury, but also upon 
that rule of the law of agencies which makes the principal liable for 
the acts of his agent, notwithstanding the private instructions of the 
principal have been disregarded, when he has held that the agent had 
a position of more enlarged authority." This principle finds support 
in  well-considered adjudications in  this State and elsewhere. Gwyn v. 
Patterson, 72  N. C., 189; R. R. v. Kitchin, 91 N .  C., 39; Hurnphreys v. 
Pinch, 97 N. C., 303. 

I n  R. R. v. Kitchin i t  is said that, '(Where the bond is placed in  the 
hands of a coobligor for delivery, without condition or instructions, 
and he subsequently erases the name of one of the signers before de- 
livering i t  to the obligee and without his knowledge or consent, the bond 
is not vitiated." I n  such case the coiibligor acts as the trusted agent of 
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his associate coobligors, and his abuse of the trust in  altering the bond 
does not relieve them from liability upon the same. Ashe, J., in de- 
livering the opinion, adds that i t  is sustained on another principle, 
"that where one of two persons must suffer loss by default or mistake 

of a third person, he who first reposed the confidence or by his 
(146) negligent conduct made it possible for the loss to occur, must 

bear the loss." 
I n  Humphreys v. Finch, Smith, C. S., in  upholding the principle here 

declared, quotes with approval two cases from the Supreme Court of 
the United States-Dair v. U.  S., 83 U. S., 1, and Butler v. U. S., 88 
U. S., 272. Both were cases of official bonds, and are apt authorities 
for the position we here maintain. I n  Dair's case some of the sureties 
to an official bond were endeavoring to set up the defense that i t  was 
not to be delivered until executed by another surety, and i t  was held 
that such defense was not permissible to the surety. Justice Daais, in  
delivering the opinion, said: "Sound policy requires that the person 
who proceeds on the faith of acts or admissions of this character should 
be protected by estopping the party, who has brought about this state 
of things, from alleging anything in  opposition to the natural conse- 
quence of his own course of action. I t  is accordingly established doc- 
trine that whenever an act is done or statement made by a party, which 
cannot be contradicted without fraud on his part and injury to others 
whose conduct has been influenced by the act or admission, an estoppel 
will arise." And the judge further says that, "In the execution of the 
bond, the sureties declare io all persons, interested to know, that they 
were parties to the covenant and bound by it." I n  Butler's case this 
decision was applied to a case where every blank in an official bond was 
left in the form of a writing to be filled, and was filled by the principal 
i n  the scope of his apparent authority, and Chief Justice Waite in 
delivering the opinion, said: "The printed form, with its blank spaces, 
was signed by Butler (the surety) and delivered to Emory (the princi- 
pal), with authority to fill the blanks and perfect the instrument as a 
bond. By inserting in  proper places the amount of the penalty, Butler 
could have taken away from Emory the power to bind him otherwise 

than as specified. This, however, he did not do. Instead, he re- 
(147) lied upon the good faith of Emory, and clothed him with ap- 

parent power to fill all the blanks in the paper signed, in  such 
appropriate manner as might be necessary to convert i t  into a bond that 
would be accepted by the Government as security for the performance 
of his contemplated official duties. I t  is not pretended that the acts of 
Emory are beyond the scope of his apparent authority. The bond was 
accepted in  the belief that it had been properly executed. There is no 
claim that the officer who accepted i t  had any notice of the private agree- 
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ment. He acted in good faith, and the question now is, Which of two 
innocent parties shall suffer? The doctrine of Dair's case is that i t  
must be Butler, because he confided in Emory and the Government did 
not. He is in law and equity estopped by his acts from claiming, as 
against the Government, the benefit of his private instructions as to his 
agent." 

There are many decisions in other States to the same effect. Fuller- 
t on  v. Sturgis, 5 Ohio, 529; S .  v. Young,  23 Minn., 551 ; McCormiclF v. 
B a y  City,  23 Mich., 457; Brown v. Colquitt, 73 Ga., 6 0 ;  South Berwick 
v. Huntness, 53 Me., 89; Chicago v. Gage, 95 Ill., 593; Whi te  v. Dug- 
gan, 140 Mass., 18; Rose u. Douglas Towmhip,  52 Kan., 451. I n  this 
last case the decision is as follows: "If a person signs his name as 
surety to an official bond, which is blank as to the amount of the pen- 
alty, and then intrusts such bond to another, and the same is afterwards 
filled up and then presented by the principal or any one for him to 
the proper officers for approval, and is accepted as an official bond of 
the principal, held, that such bond so accepted is prima facie evidence 
that it was filled up or completed with the authority of all the parties 
thereto; and further, that if such bond was afterwards filled up by in- 
serting the amount of penalty therein without the authority, consent, 
or knowledge of the surety, such surety cannot complain, because by his 
own act or negligence he enabled the principal or some one for 
him to have such bond approved, accepted, and filed as an official (148) 
bond." 

I n  McCormick v. Bay  City,  supra, it is said that "Where a person 
signs his name in blank as surety to an official bond and delivers it to. 
his principal to have it completed and signed by others, and handed 
over to the proper authority, he makes that person his agent for the 
whole business, and is estopped and bound by his action, without regard 
to any secret instructions as to the conditions on which it should be 
completed and filed." Further, "Public officers, in receiving official bonds 
into their custody, are not bound to hunt up sureties and make inquiry 
of them. They have a right, where such action has been had, to rely 
upon their genuine signatures, voluntarily affixed to a regular document 
conforming to law." 

There &-nothing in the principle here declared that conflicts with the 
general doctrine which obtains in this State, that an agent, to bind a 
principal under seal, must have authority conferred by a writing under 
seal, and a sealed instrument which is changed by an agent, who has 
no authority by writing under seal, has no force to bind a principal. 
The doctrine, in these very terms, was approved by Chief Justice Smi th  
in Humphreys v. Finch, supra, where he upheld the instrument on the 
principle of equitable estoppel. Nor is there anything in the decisions 
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of this State, cited in  the former opinion, nor in  any the Court can find, 
which forbids the application of the principle to the facts of the case 
the Court is now considering. I n  all of these i t  appears by express 
statement or by fair intendment that the obligee of the sealed instru- 
ment knew of the defect in its execution, or they were conveyances of 
real estate where the defect occurred in  the line of a grantee's title, and 
such grantee was thereby affected with notice. I n  McKee v. Hicks, 13 
N. c., 379, the obligee knew that the bond was in  blank and the same was 
filled out in  his presence when he lent the money. Hall, J., in deliver- 
ing the opinion, said that "Whatever injustice may be done to the 

plaintiff in this case is attributable to his own oversight in  tak- 
(149) ing a security for a debt which the law cannot recognize." 

I n  Davenport v. Sleight, 19 N .  C., 381, the defendant, desiring to buy 
a boat from the plaintiff, gave a sealed bond in  blank to his agent and 
sent the agent to buy the boat. The plaintiff and the defendant's agent 
bargained, and having reached an agreement, the blank was filled in  
with the amount (evidently in the presence of the plaintiff). The bond 
was held void as a sealed instrument on the authority of McKee v. 
Hicks. 

I n  Graham v. Holt, 25 N .  C., 300, the defendant and one John Holt 
decided to execute their note to the plaintiff for the price of certain 
goods. The amount was contained in  the inventory at John Holt's 
house, and neither of the three could remember it. The three being 
together, John Holt and the defendant executed a sealed note to the 
plaintiff, leaving the amount blank for John Holt to take home and fill 
up with the data which he had. This was done by him, and the bond 
delivered to the plaintiff. Here, also, the plaintiff knew of the defect. 

I n  Blacknall v. Parish, 59 N. C., 70, the defendant desired to sell 
some land, drew a deed and delivered it, signed and sealed, to an agent, 
with the bargainee and the price left blank. The agent made a salg 
to the plaintiff at a. reasonable price, filled in the blank with the name 
of the plaintiff and the price, both the "plaintiff and the agent supposing 
that the instrument thus made was a good deed." 

I n  Cadell v. Allen, 99 N .  C., 542, a deed for real estate was executed 
by one Cuthbertson under a power of attorney from Stephen and Thomas 
Lacy. The power of attorney was without seal, the defect was one in 
the line of the grantee's title, and he was affected with notice. 

I n  Bland v. O'Hagan, 64 N .  C., 471, i t  appears by fair intendment 
that the grantee knew of the defect-certainly, there is nothing to show 

the contrary-and in Barden v. Southerlafid, 70 N. C., 528, 
(150) which cites this last case as authority, i t  appears by express terms 

that the obligee of the amount knew that the amount was filled 
in  by an agent acting under par01 authority. 
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The Court has thus fa r  found no case in  this State which forbids 
the application of equitable estoppel to the facts established by this 
verdict. 

Several of the authorities cited in support of the present opinion go 
to the extent of holding that where an official bond has been executed, 
knowing that there are blanks in  it to be filled by inserting things 
necessary to make it a perfect instrument, the person who signs and seals 
under such circumstances shall be considered as agreeing that these 
blanks may be filled after he has executed the bond, and if the surety, 
relying on the good faith of his principal, shall permit him to have pos- 
session of the bond signed in blank, the surety will have clothed the 
principal with real authority to fill the blanks at  his discretion in any 
proper manner consistent with the nature of the obligation. And this 
was no doubt in the mind of Justice Doualas when he stated in  his dis- u 

senting opinion "that the bond is binding because i t  i s  a statutory bond, 
and, having been made and delivered for the purpose of carrying out 
the provisions of the statute, carried with i t  the inherent authority to 
insert such amount of penalty as would meet the statutory requirement." 
So stated, the doctrine would uphold the bond, even if the penalty re- 
quired by the statute had been filled i n  by the officer who took it. But 
the Court does not decide this question here, as the facts of this case 
do not present it. 

The Court is of opinion that the defendants are estopped to deny their 
obligation on the iond as filed and accepted by the clerk; that the 
verdict is not inconsistent on any material question, and that the orginal 
judgment of the court below be affirmed. 

Petition allowed. (151) 

WALKER, J., dissenting: When this case was before us at a former 
term, we held that the findings of the jury were inconsistent, and that 
we could not determine the rights of the parties without a more definite 
verdict. The jury found that the penalty was not inserted in  the bond 
at the time the sureties signed it, and that they had not since authorized 
any one to insert the penalty of $13,000 which was in the bond when 
it was delivered to the clerk. The majority of the Court now think that 
this finding does not exclude the idea of an implied authority to insert 
the penalty, in  view of the answers of the jury to the other issues. 
There is no other answer from which an implied authority may be in- 
ferred that would not also and just as well warrant the inference of 
express authority. When the jury found that the sureties gave no 
authority, the law construes their verdict to include every kind of au- 
thority, for there is nothing to restrict it to one kind to the exclusion 
of another. I t  is presumed that the court instructed the jury as to what 
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would be necessary to constitute authority to fill the blank in  the bond, 
and also explained the law as to express and implied authority, and 
when the jury respond that no authority had been given, they could 
oniy mean that no authority of any kind known to the law had been 
given, and the finding therefore included both express and implied au- 
thority. 

The plain meaning of the last issue and the answer thereto cannot be 
changed by drawing any inference from the answer to the first issue 
as to what the jury intended to find. I t  would be a more natural de- 
duction that the jury intended by the first issue to say that a paper- 
writing in  the form of a bond was actually delivered by Ebbs to the 

clerk; and in view of the other issues submitted and the answers 
(152) thereto, that is, I respectfully think, the only reasonable con- 

struction of the finding. The charge was not sent up and, there- 
fore, we are not informed what instructions were given by the court on 
the first issue; but i t  is more than likely that the judge directed a ver- 
dict on that issue and then submitted the other special issues in  order 
to ascertain the facts, so that the questions of law might be fairly pre- 
sented and the liability of the defendants determined. I can account for 
the conflicting findings in  no other way. 

I t  is now held that there was an implied authority to insert the penalty 
and deliver the bond to the clerk in  its completed form, and that if the 
latter accepted and acted upon i t  under these circumstances without any 
knowledge of the real facts, the sureties cannot be heard to question the 
validity of the bond under the doctrine of equitable estoppel. There 
cannot be any implied authority to do a thing in a way positively for- 
bidden by the law. Authority to execute a bond in behalf of another, 
or to perfect one in form when essential parts have been omitted, and 
deliver it, must be given under seal. This is conceded. How, then, can 
an authority be implied to fill the blank in  a manner contrary to this 
rule? What is meant, I suppose, is that if the paper-writing was in- 
trusted to the principal obligor, F. C. Ebbs, and he handed i t  to some 
one else, who inserted the penalty and then delivered i t  in its completed 
form to the clerk, and the latter had no knowledge of the facts, but 
received and acted upon i t  as a perfect and valid bond, it being regular 
on its face, the doctrine of equitable estoppel applies and the defendants 
are bound, although Ebbs abused the trust and confidence reposed in 
him. This is the ground upon which the Court now rests its decision, 
but i t  is clear to me that the doctrine has no application the case. 
Whether the validity of the bond is sustained upon tlic doctrine of 
equitable estoppel or upon that of agency, it is essential to the applica- 

tion of either doctrine thxt the party claiming the Fcnefit of i t  
(153) should have been misled to his prejudice, and he must have been 
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1 
free from negligence. Discussing this question in People v. Bost- 
wick, 32 N.  Y., 452, the Court says: ('The principle that where one of 
two innocent parties must suffer, he who has put it in  the power of a 
third person to commit the fraud must sustain the loss, is not one of 
universal application, if the language be taken in a proper sense. I n  
such cases, the one who claims the benefit of the rule must not himself 
be guilty of negligence." Leading text-writers thus state the rule : ('The 
party relying on the estoppel must show that he was ignorant of the 
facts, and that such ignorance was not chargeable to his neglect." Fet- 
ter's Equity, 48 (c). "An equitable estoppel does not operate i n  favor 
of a person chargeable with fraud, misconduct, or negligence." Eaton's 
Eq., 177. See, also, Beach Mod. Eq. Jur., see. 1108; Pomeroy's Eq. 

I Jur., see. 810; Odlin v. Gove, 41 N.  H., 465; Moore v. Bowman, 47, ib., 
494. The same principle is recognized and stated in D&r v. U .  S., 16 
Wall., 1, which is cited by the Court. I t  is there said that the party 
claiming the benefit of the estoppel must not himself be at  fault. I f  
he neglects to make proper inquiry, when such inquiry would have 
disclosed to him the exact condition of things, the estoppel will not avail 
him, as in that case he would not be an innocent party. I n  Baylies on 
Sur. and Guar., 212, the principle is stated in  concrete form as follows: 
"But while the courts recognize the principle that where a fraud ha4 
been perpetrated from which one of two innocent parties must suffer, 
he who put i t  in the power of a third person to commit the fraud must 
bear the loss, they require that the party invoking this principle be 
without fault himself: that where the instrument unon which it is 
sought to charge the surety is an official bond, or a bond taken and ap- 
proved in the course of judicial proceedings, the principle does not ap- 
ply as against the surety; that the officer taking and approving the bond 
does not exercise due diligence unless the bond is signed in his 
presence and delivered to him by all the obligors, or by some (154) 
one having authority,' in writing properly attested, to bind them; 
that if such diligence is not observed, the officer must bear the conse- 
quences of his neglect; and if the negligence of the officer involves loss 
to individuals for which the officer is not able to respond, the loss ought 
not to be thrown on those who have not consented to bear it." This 
view of the law is cogently stated by Brickell, C. J., for the Court in  
Guild v. Thomas, 54 Ala., 414, where, after approving the doctrine as 
laid down in  Baylies, supra, it is said: "The principle that where a 
fraud has been perpetrated from which one of two innocent parties 
must suffer, he who has put i t  in the power of a third person to commit 
the fraud must bear the loss, is admitted. I f  it has any just application 
in this case, as in all cases to which i t  is applied, the party invoking 
i t  must be without fault himself. The appellant was in fault in not in- 
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quiring into a@nd ascertaining whether the principal was authorized to 
make an unconditional delivery of the bond. H e  trusted to the repre- 
sentations of the principal, and this misplaced trust is the immediate 
cause of the  loss he must bear, if the principal cannot respond to his 
liability." I f  it were not sustained by the highest authority, the doctrine 
that no one who has himself been in  fault can avail himself of an 
equitable estoppel, is so plainly just and right that no authority would 
be needed in  its support. I f  a party has been negligent in the perform- 
ance of his duty, neither he nor any other person whom he represented 
can claim that he is innocent of any wrong, and thereby visit the conse- 
quences of that neglect upon another, although the latter may have put 
A i n  the power o f  a thi1.d person to mislead him and he was actually 
misled, the consequent injury, if any, being the result of his own want 
of care or of the failure to perform the duties enjoined upon him by 

the law. Guild v. Thomas, supra. 

(155) I f  these principles are applied to the facts of this case, what 
will be the necessary conclusion? The penalty of a guardian 

bond is not fixed at a certain sum, but the statute provides (1) that it 
shall be at  least double the value of all the personal property and of the 
rents and profits issuing from the real estate of the infant, which value 
the clerk of the ~ u u e r i o r  Court shall ascertain bv the examination of 
the applicant for letters of guardianship or of any other person; ( 2 )  
the bond must be acknowledged before the clerk, and (3) it must be ap- 
proved by him. Code, see. 1514. These requirements have an import- 
ant bearing upon the principle now brought into this case, and Chey 
chow most clearly that it can have no proper weight or influence in its 
decision. With reference to the first of these requirements it may be 
asked, How can any authority to fill the blank in  the bond be implied 
when the holder of it could not under any circumstances have such a 
power, as i t  is given to the clerk alone to ascertain and fix the amount 
of the penalty, and for the very good reason of'affording the infant 
adequate security as against the default of his guardian? The penalty 
could not be inserted in  the ,bond until the clerk had first made the 
preliminary investigation and ascertained what the amount should be. 

Notwithstanding this express provision of the statute, i t  is suggested 
that Ebbs could insert the penalty by virtue of implied authority to do 
so. I n  other words, that he could exercise an authority conferred by 
statute on some one else, or could exercise a statutory power in  his private 
capacity. The very fact that he brought the bond to the clerk in an ap- 
parently completed form was cogent proof to the latter, or should have 
been, that there was something wrong, as the clerk well knew that the 
penalty could not be inserted in  the bond until the amount thereof had 
been ascertained in  the manner prescribed by the statute, and this was 
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enough to put him on his guard. 
Before passing to the next point, it may be said, also, in  regard to 

this requirement, that if the defendants even placed the bond 
in the hands of F. C. Ebbs, their alleged principal, or in  the (156) 
possession of any one else, with the intent that it should become 
the guardian bond of Ebbs, the only authority that could be impl,ied (if 
authority can be given in such a case otherwise than by an instrument 
under seal) was that the bond should be filled up according to the law- 
that is, by the clerk in  the manner provided in  the statute; and they 

I 

had the right to suppose that this would be understood by everybody, and 
especially by the clerk, who is charged with the duty of ascertaining the 
amount of the penalty to be inserted. How can the clerk be termed an 
innocent third person who was deceived by appearances, when he must 
have known that nobody possessed the authority to fix the penalty but 
himself? I n  this respect our case differs materially from those cited 
in  the opinion. They will be found on examination to be cases dealing 
with private bonds, or with official bonds where the penalty was fixed 
at a sum certain, or with official bonds signed, with a blank space left 
for the name of the obligor, which mas afterwards filled by some third 
person. Those cases are manifestly different from ours, as there was 
nothing in them to excite inquiry on the part of the officer, and surely 
nothing of so pronounced a character as the assubption by another of 
authority which belonged solely to him, nor did i t  appear in  them that 
the law required him to take the acknowledgment of the obligors. The 
decision in  each one of those cases proceeded upon the idea that on its 
face the bond in  question had every appearance of regularity, and that, 
if there had been thereon anything indicating irregularity, the principle 
of equitable estoppel would not have applied. 

But this is not all that can be said in this connection. The statute 
further requires that the clerk shall himself take the acknowledgment 
of the bond. H e  had no right to receive, and certainly not to accept, it 
as a perfect bond until he had done this. If he had performed 
his duty i11 this respect, what would he have discovered? Why, (157) 
of course, that the defendants had signed the paper-writing in 
blank, and that it was not their bond, as I .  N. Ebbs had no authority to 
fill the blank. How apt are the authorities we have cited when con- 
sidered in connection with these requirements of the statute ! They hold 
that the officer should require acknowledgment, while our statute ex- 
pressly provides for it. I t  is not contended that an omission to comply 
with directory provisions will invalidate a bond, but my sole purpose 
now is to show that the clerk is not an innocent party and is not, there- 
fore, within the protection of the doctrine of equitable estoppel. He  
was negligent at  every turn and acted in  open violation of the law. 
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The rule uwon which the decision of the Court is based has been thus 
formulated: "An obligee may properly accept, without inquiry, an in- 
strument perfect in  form and execution, which comes to him from the 
person who should have possession of the instrument for the purpose 
of such delivery; that the surety who executed the instrument and placed 
it in the usual channel for delivery cannot limit the general authority 
by a cbndition of which the obligee has no notice; that if the condition 
is disregarded and a fraud accomplished, he who has clothed his princi- 
pal with the semblance of a general authority to make the delivery must 
stand the hazard he has incurred." Xpitler c. James, 32 h d . ,  202. But 
can i t  be said that this instrument  as '(perfect in  form and execution," 
when the clerk was aware that he had not fixed the penalty, and that 
sureties had not acknowledged it-two things which are made by the 
statute essential to its perfectness? S o r  did the Legislature have in 
view the delivery of an instrument of this kind by any third person- 
that is, such a delivery as is meant in the statement of the rule just 
quoted, and which would be sufficient in other cases to make a perfect 

bond-delivery being the final essential act or requisite in the 
(158) making of a good bond. This is so for two reasons; first, be- 

cause the bond could not be made complete until the clerk had 
fixed the penalty, and, second, because the presence of the obligors 
themselves i s  contemplated by the statute, as they must be there to 
acknowledge the execution of the bond before the clerk. This require- 
ment of the law mas intended to prevent just such a controversy as is 
now presented. I t  was necessary for the obligors to be there and 
acknowledge the bond, because they could not know the extent of their 
liability until the clerk had ascertained the value of the property and 
fixed the amount of the penalty. I t  was a provision enacted for the 
benefit of the obligors, and at the same time for the absolute security 
'of the infant's estate. Speaking of a common practice said to obtain 
for clerks to take bonds in a certain irregular way, the Court in  Gilbert 
21. Anthony, 1 Yerger, 6 9 ,  said: "If such a practice had generally pre- 
vailed and no injurious consequences were to be apprehended from its 
continuance, it might perhaps be countenanced; but it is not only an 
illegal, but a dangerous practice, and there will not be a more favorable 
time to correct it than the present. A11 officers, and especially those 
concerned in the administration of justice, would do well to perform 
their duties in  the manner which the law has prescribed, instead of 
endeavoring to discover one more convenient and eligible in their 

u L, 

opinion: by so doing, much litigation would be prevented, much un- 
necessary consumption of the time of the courts avoided, and the officers 
themselves exempted from liabilities to which they mill always be other- 
vvise exposed." 
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The doctrine of equitable estoppel requires that both parties should 
be equally innocent, as where one against whom the estoppel is set up 
has by misplaced confidence made that to appear which did not in  fact 
exist, and the other, being himself without fault, has been misled by 
what 'was thus made to appear. One of the essential elements of the 
estoppel is that the party claiming the benefit of i t  should not 
be in fault, and when this is the case, the party who reposed the (159) 
confidence is bound by what was done, although he did not au- 
thorize it, because he relied upon the simple assurance that another will 
do an act which he knows may be defeated by various accidents, and he 
must, therefore, take the risk-of such assurance being fulfilled. B a r n e ~  
v. Lewis, 73 N. C.. 138. While he may not have authorized the act, he 
has put i t  i n  his power to do the act, and for any abuse of the power 
which results in  misleading an innocent party he must be held liable. 
But  he will not be held responsible for any results which the other party 
could have prevented by the exercise of reasonable care, and especially 
by the performance of a duty positively imposed by statute. This 
would be an unreasonable and unwarranted extension of the doctrine 
and a departure from the reason upon which it is founded. 

I t  is not necessary that the clerk should have had actual notice of 
the facts. I f  he omitted to do that which would have given him notice, 
i t  is in law the full equivalent of actual notice. This Court has saig 
that constructive notice arises from the means of knowledge, and notice 
is presumed when the party to be affected by it has such means in his 
possession or they are available. Bunting .r;. Ricks, 22 N. C., 130; 
Hulbe~t ?;. Douglas, 94 N. C., 122; 2 Pomeroy Eq. Jur., sec. 604 et  sey. 
I f  the clerk had required the obligors to acknowledge the execution of 
the bond and had otherwise discharged his duty, the facts would have 
been fully disclosed to him; and having failed to do so, the law imputes 
to  him knowledge of what he might thus have learned. 2 Pomeroy, 
supra, 610. Another element necessary to create an equitable estoppel 
is that the party estopped must intend, or be in a position to reasonably 
anticipate, that his conduct or representation will be acted on by the 
-partyby or through whom the estoppel is asserted. Fetter Eq., 48 (d) .  
How could this be the case when i t  was the duty of the clerk to fix the 
amount of the penalty and to take the acknowledgment of the obligors? 
How could the defendants foresee that the clerk mould do what 
he should not have done, and what he was forbidden by the (160) 
statute to do? I t  is not necessary that I should controvert the 
general principles stated in  the opinion of the Court, but only the con- 
clusion drawn therefrom, which I have attempted to show is not war- 
ranted, in view of the special provisions of our statute (Code, sec. 1574), 
-which take this case out of the operation of those principles. I must 
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think that the majority were inadvkrtent to the statutory requirements, 
for nothing is better settled in  the law than that the injury must be 
the proximate result of the conduct depended upon to create the estoppel, 
and that the party claiming the benefit of it must not himself have been 
in  fault, but in the exercise of reasonable care and due diligence under 
all the circumstances. Eaton Eq., sec. 61, p. 173; Bank v. Hazard, 30 
N. Y., 230. I n  Bunk v. .Morgan, 117 U. S., 109, i t  is said: "In respect 
to persons equally innocent, when one is bound to know and act upon 
his knowledge and the other has no means of knowledge, there seems 
to be no reason for burdening the latter with any loss in  exoneration 
of the former." I n  our case the clerk had at  least the ('means of 
knowledge." I t  is also said in that case that negligence will deprive 
a party of the benefit of the estoppel; and in another part of the opinion 
the Court uses this language: '(If the defendant's officers, upon paying 
the returned checks, could by proper care and skill have detected the 
forgeries, then it cannot receive a credit for the amount of those checks, 
even if the depositor omitted an examination of his accounts." I n  that 
case will be found an able exposition of the law relating to equitable 
estoppels where there has been mutual negligence. The requirement 
that the party who pleads the estoppel should be free from fault applies 
more strongly where the fault consists in  the breach of an official duty 

than it does where there is merely negligence. 
(161) While I do not question the correctness of the principles state4 

by the Court, i t  must be admitted the courts are not by any 
means agreed that the doctrine of equitable estoppel applies to the 
filling of blanks in  bonds, some of those who hold that it does having 
either virtually adopted the principle of Texhira v. Evans, 1 Anstr., 
228, which this Court has repudiated, or having applied to bonds the 
rules concerning commercial paper. White v. Duggan, 140 Mass., 18. 
The subject is fully and ably discussed and the authorities cited and 
commented on in  Walla Walla v. Ping, 1 Wash. ( N .  S.), 339. 

I do not think i t  necessarv to discuss the effect of section 1891 of 
The Code, as the Court in its opinion does not rely on it or even refer 
to it, and i t  is apparent from its terms that i t  does not apply to a case 
like this, but to bonds wherein the amount of the penalty varies from 
that fixed by the law, being either more or less than that amount. 

The plaintiff, in  my opinion, has a perfectly plain and adequate 
remedy by which to recover what is alleged to be due to his wards from 
their former guardian, without invoking the doctrine of equitable estop- 
pel, which can have no application to the case, for reasons already 
stated. I do not see how he can be injured by a new finding of the 
facts, upon proper issues submitted which will not be open to construc- 
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tion and will not require a resort to inference as to the meaning of the 
jury. 

CONNOR, J., concurs in the dissenting opinion. 

Cited: Bank v. Oil Mills, 150 N. C., 723; Tarault v. Seip 158 N. C., 
378; Trustees v.  Board of h'd., 166 N.  C., 467; Phillips v. Hensley, 175 
N. C., 25. 

CRANFORD v. TELEGRAPH CONPANY. 
(162) 

(Filed 18 April, 1905.) 

Telegrams-Delay in Delivery-Mental Anguish, W h e n  lYot 
Recoverable. 

1. There can be no recovery of damages for delay in the transmission and 
delivery of a telegraph message when it  does not in any way appear that 
the plaintiff was an intended beneficiary of the message. 

2. Where the husband received a message announcing the death of a grand- 
child, in time to take the train, the fact that  his wife was prevented from 
doing so because she did not succeed in placing her children in the care 
of a neighbor, was something not chargeable to any neglect of the tele- 
graph company. 

BCTION iy N. I?. Cranford and wife against the Western Union Tele- 
graph Company, heard by Bryan, J., and a jury, at February Term, 
1905, of DAVIDSON. From judgment of nonsuit, plaintiffs appealed. 

Emery  E. Raper for plaintiffs. 
Walser (e. Walser, Manly & Hendren, F. H .  Busbee & Son for de- 

f endant. 

WALKER, J. Plaintiffs N. P. Cranford and his wife, M. C. Cranford, 
brought this action to recover damages for mental anguish of the fama 
plaintiff, which they allege was caused by the negligence of the defend- 
ant in the transmission and delivery of a telegram in the following 
words: . 

CHINA GROVE, 18 June, 1904. 
N. P. CRANFORD, Lexington, N .  C. 

May died today. Be buried tomorrow. A. L. CRANFORD. 

A. L. Cranford is the son of plaintiffs, and May, who is men- (163) 
tioned in the telegram, was the child of Mrs. Ludwiek, who is the 
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sister of A. L. Cranford and the daughter of the plaintiffs. 
The message was filed with the operator of the defendant at China 

Grove between 7 and 8 o'clock p.m., and was delivered to N. P .  Cran- 
ford at  6 o'clock the next morning. Plaintiffs live about one-half of a 
mile from the depot at Lexington. N. P. Cranford took the train that. 
morning and arrived i n  time for the funeral, though he was not met 
at Glass, the nearest station on the defendant's line, and had to walk 
to the place of burial. Mrs. Cranford did not go. She testified that 
she had  several children, one of whom was afflicted, and that she could 
not get ready in  time to take the train, as she was unable to place her 
children in  the care of any of her neighbors. Plaintiff's counsel did 
not claim any right to damages for N. P. Cranford, but insisted that 
Mrs. Cranfard was entitled to recover any damages she had suffered 
by reason of the defendant's negligent delay in sending and delivering 
the message. - 

The court, on motion of the defendant's counsel, directed judgment 
of nonsuit to be entered. Plaintiffs excepted and appealed. 

The face of the message before us did not inform the defendant that 
i t  was intended for the benefit of the feme plaintiff', or that she had any 
interest in  its 'prompt transmission and delivery. I t  does not appear 
that the company was informed, either i n  terms or by tenor of the , 

message, that a failure to transmi't and deliver it with promptness would 
result in  damage to the feme plaintiff. So far  as the message dis- 
closes. i t  was sent solely for the benefit of N. P. Cranford. The mere 
fact &at he happenedVto be her husband does not give her any right 
to damages for the defendant's default to which she would not otherwise 

be entitled. We do not hold that in  order to recover damages 
(164) for a breach of duty by the defendant in transmitting and de- 

livering a telegram, it is necessary the interest of the plaintiff 
in the message should appear on its face, because it is quite sufficient to 
sustain an action against the defendant for any negligence in  the per- 
formance of its duty to sender or sendee, if i t  appears either from the 
message itself or the fact is otherwise brought to the knowledge of the 
company at the time i t  undertakes the service in  respect to which the 
default occurs. This is enough to apprise the defendant of the nature 
and extent of its liability and the probable measure of damages in the 
particular case, if i t  should fall short of performing its duty. Xennon 
v. Tel. Co., 126 N.  C., 232; Williams v. Tel. Co., 136 N.  C., 82. But 
the interest of the plaintiff in the message must in some way appear. 

I n  our case there was nothing in  the terms of the message to inform 
the defendant that Mrs. Cranford had any interest in it, or that i t  was 
sent for her use and benefit, or that she was expected to act upon it in 
any way or to direct her movements by it, nor does i t  appear that any 
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one of said ,facts was brought to the attention of the company by the 
sender at the time he filed the message for transmission, nor is it shown 
that the defendant even knew that such a person as the feme plaintiff 
existed. Kor  is there any evidence that the message was in  fact in- 
tended for the benefit of the feme plaintiff. The defect in  the proof 
last mentioned is sufficient of itself to defeat the plaintiff's recovery. 
We do not mean to say that any contractual relation should exist be- 
tween the plaintiff and the company to give the former a cause of action 
for a breach of duty by the latter, as i t  is not necessary that we should 
so declare in  this case; but what we do decide is, that there can be no 
recovery of damages for delay in  transmission and delivery, when it 
does not in  any way appear that the plaintiff was an intended beneficiary 
of the message. We could not well hold otherwise without subjecting 
the defendant to Lability for damages alleged to have been sus- 
tained by those who are strangers to its contrxcts and to whom (165) 
i t  owed no  duty whatever. The mental anguish suffered by the 
feme plaintiff cannot, under the facts and circumstances of this case, 
be traced to any wrong committed by the defendant. There is no casual 
connection between the breach of the duty owed by the defendant to 
N. P. Cranford and the anguish of his wife, which resulted from her 
failure to be present at the funeral of her grandchild, and for it, there- 
fore, the law awards no compensation. I t  is not every one incidentally 
suffering a loss from the negligence of another, who can maintain a n  
action upon that ground. I t  has been said that there would be no 
bounds to litigation if the ill effects of the negligence of men may be 
followed down the chain of results to their final attenuated effect. 9 
Cyc., 372. See, also 7 A. R: E.  ( 2  Ed.), 110. The plaintiff's counsel 
cited Cashion v. Tel. Co., 123 N. C., 267 (same case, 124 N. C., 
459)) and Lundie 2;. Tel. Co., 124 N. C., 528, as authorities sustain- 
ing his contention. I n  each of those cases, IT-e need only say, with- 
out discussing the principle upon which they rest, there was abundant 
evidence to show that the message was sent for the benefit of the plain- 
tiff, the sender merely acting as her agent, while in  this case there is 
no such evidence. 

We are unable to see that the defendant owed Mrs. Cranford any 
duty in  respect to the message in question, for a breach of which she 
can recover damages. 

But, apart from these considerations, it appears that her husband 
received the message in time to take the train. The fact that she mas 
prevented from doing so because she did not succeed in placing her 
children i n  the care of her neighbor was something not chargeable to 
any neglect of the defendant and for which i t  should not be held liable 
in  damages. 
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WEST U. GROCERY Co. 

W e  d o  not  th ink  t h e  plaintiff made  out  a case i n  a n y  view of the evi- 
dence, a n d  t h e  court  was r ight  i n  dismissing her  action. 

N o  error .  

Cited: Dayvis v. Tel. Co., 139  N. C., 8 3 ;  Eller v. R. R., 140  N. C., 
1 4 6 ;  Relms v. Tel. Co., 143  N.  C., 390, 395;  Suttle v. Tel. Co., 148  N .  C., 
483;  Holler v. Tel. Co., 149  N.  C., 339, 340, 344; Thomason 3. Hackney, 
159 N .  C., 302;  Penn v. Tel. Co., ib., 309. 

(166) 
WEST v. GROCERY COMPANY. 

(Filed 18 April, 1905.) 

False Imprisonment-Act of Attorney-Pleadings-Ez,idewe-Agency, 
How Proven. 

1. Where the president of the defendant company employed an attorney for 
the specific purpose of attaching plaintiff's goods to collect a debt, and 
the attorney, of his own accord, took out proceedings in arrest and bail, 
under which plaintiff was taken in custody, in  an action for  false im- 
prisonment a demurrer to the evidence was properly sustained, there being 

. no evidence that plaintiff's arrest was with the lmomledge. consent, pro- 
curement, or ratification of the defendant or its president. 

2. The esceptions for refusal to  admit certain segregated portions of the 
answer become immaterial by the subsequent introduction of the whole 
paragraph containing such extracts. 

3. I t  is not necessary to put the pleadings in evidence to show that certain 
allegations in the complaint were not denied. 

4. The nature and extent of the authority of a n  agent, as well as the establish- 
ment of the agency itself, must be proven ccliunde the declarations of the 
alleged agent. 

5. I n  an action for false imprisonment, the declarations of the judge in the 
habeas corpus  proceedings in which plaintiff was released mere yes infer 
alios acta and inadmissible. 

ACTION b y  J. H. West  against A. F. Messick Grocery Company, 
heard  by Peebles, J., a n d  a jury, a t  F e b r u a r y  Term, 1908, of GUILFORD, 
F r o m  a judgment of nonsuit,  plaintiff appealed. 

E. J. Justice, W .  P. Bynum, Jr., and G. S. Ferguson, Jr., for plaintiff. 
Brooks & Thompson, Watson, Buxton & Watson, and D. W. Blair 

for defendant. 

(167) CLARK, C. J. T h e  defendant company, resident a n d  doing 
business i n  this  State, claimed t h a t  t h e  plaintiff, also resident 
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here, was indebted to i t  for a small balance due on open account. There 
was an excursion run to Norfolk, Va., on which the plaintiff went, 
carrying a stock of refreshments. On the same train was A. I?. Messick, 
president of the defendant company, who employed a lawyer in  Nor- 
folk, and instructed him to bring action for the said balance h e  by 
plaintiff and to attach aforesaid stock of plaintiff to enforce collection 
of the debt. Being advised by his attorn& that it would be necessary 
to give bond for the attachment, Messick procured a friend to go on 
said bond, and left for New York that day. The next day, the attorney, 
without any authority from Messick or the defendant company, of his 
own accord took out proceedings i n  arrest and bail, under which the 
plaintiff was taken into custody, but was soon discharged upon habeas 
corpus. This is an action for false imprisonment. 

I t  appears from the evidence that the attorney was employed for the 
specific purpose of attaching the goods of the plaintiff, a proceeding 
authorized by the laws of Virginia, as Messick was advised by said 
attorney, and there is no evidence that any other process or proceedillg 
was authorized or discussed, or that the subsequent arrest of plaintiff 
was with the knowledge, consent, procurement, or ratification of the 
said Messick. A recent case, exactly in point, is Moore v. Cohen,  128 
N .  C., 345, in which the Court held that "A client is bound by the acts 
of his counsel in the ordinary course of procedcre and in  matters per- 
taining to that action, such as judgments, decrees and orders therein; 
but a plaintiff is not responsible for any illegal action taken or directed 
by the attorney which the plaintiff did not advise, consent to, or partici- 
pate in, and which was not justified by any authority he had given," cit- 
ing Cooley on Torts, 131, and W a l s h  2;. Qochran, 63 N. y., 181, 20 Am. 
Rep., 519, and other cases there mentioned. To same purport is 
Wallorr 7%. E' inbe~g,  46 Tex., 35; and many other cases might (168) 
easily be added. 

There are divers other exceptions, but they do not require discussion. 
The exceptions for refusal to admit certain segregated portions of the 
answer offered in evidence by the plaintiff became immaterial by the 
subsequent tender by plaintiff of the whole paragraph containing such 
extracts and its admission by the court. Cheek v. Lumber  Co., 134 
N. C., 227. It was not necessary to put the pleadings in evidence to 
show that certain allegations in  the complaint were not denied in  the 
answer. That was a matter of law for the court. Code, sec. 268. 
The other exceptions are to the exclusion of the declarations of Swink, 
the lawyer, offered to enlarge the scope of his agency, and are without 
merit. That an agency must be proven aliunde the declarations of the 
alleged agent is elementary law ( G r a n d y  v. Perebee, 68 N. C., 362; 
T a y l o r  v. Hunt, 118 N. C., 173)) and this is true both as to the estab- 
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lishment of the agency and the nature and extent of the authority. 
Huffcutt Agency, sec. 137 ; Hatch v. Squires, 11 Mich., 188 ; Mitchum v. 
Dunlap, 98 Mo., 418. The declarations of a judge i n  the habeas corpus 
proceedings were res inter alios acta and are equally incompetent. 

The  demurrer to the evidence was properly sustained. 
No error. 

Cited: Szctton v. Lyons, 156 N. C., 6 ;  Cooper 2;. R. R., 165 N. C., 581; 
Adams v. Foy, 176 N .  C., 696; S. v. Stancill, 178 S. C., 685; Marshall 
v. Telephone Co., 181 N .  C., 298. 

(169) 
HENDRIX v. COTTON NILLS. 

(Filed 18 April, 1905.) 

Elevators-hTegligence-Accident-Burden of Proof. 

1. In an action for damages for injuries sustained by plaintiff while going up 
in an elevator. all the circumstances attending the occurrence are to be 
considered in determining whether it resulted from actionable negligence 
upon the part of the defendant, or only an accident, and hence not action- 
able. 

2. In an action for personal injuries, the plaintiff has the burden of proving 
that the defendant was negligent and that such negligence caused the 
injury. 

3. Where the plaintiff, a boy of 12  years of age, was injured while going up 
on a freight elevator, his leg being caught in reaching out to get his hat 
which had been thrown off by another boy, and the elevator was not out 
of order or dangerous for persons to go on, and was in charge of an adult: 
Held, that the injury was an accident. 

ACTION by Leandrix Hendrix by his next friend, L. S. Hendrix, 
against the Cooleernee Cotton Mills, heard by Cooke, J., and a jury, a t  
Fa l l  Term, 1904, of DAVIE. 

The plaintiff sued to recover damages for a n  in jury  received while 
going u p  on a freight elerator of the defendant's mill. From a judgment 
in favor of the plaintiff, the defendant appealed. 

Watson, Buzton d? Watson and .Manly d Hendren for plaintifi. 
T .  B. Bailey, P. H.  6'. Cabell, and E. L. Gaither for defendant. 

BROWN, J. All the evidence tended to  prove that  the plaintiff at the 
time of the in jury  was a boy 12 years of age; tha t  he was a 

(170) floor sweeper at the defendant's mill, and occ?sionally helped 
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Pink Foster take small boxes of quills on the freight elevator 
up to the third-story spinning-room, and had used i t  ten or twelve times. 
The plaintiff gives the following account of the injury: "The day I 
got hurt, Pink Foster came to me to help him take up the quills for the 
weaving-room. I told him I would do i t  if the boss-man said so. Foster 

- 
went off to see the boss, and when he came back, in  consequence of what 
he said, Foster and I picked up the quills and put the box on the ele- 
vator. I t  was not my regular business to take up the quills. I only 
went when I had nothing else to do or when directed to do so by the 
boss. The taking up the quills and conveying them to the spinning- 
room was Pink Foster's regular business. Nobody ever gave me any, 
instructions about how to do when I went upon it. That was the only 
elevator I ever saw. When we got on the elevator that time I squatted 
down at the end of the box we were taking up. The elevator was mov- 
ing up. J i m  Thornton was right behind me, and he threw my hat off 
on the card-room floor (that was the second floor, the spinning-room 
being the third floor). I reached out to get my hat on the card-room 
floor and my knee was caught, but I do not know how." 

There was other evidence, but nothing that contradicted the plaintiff's 
own version of the occurrence. 

I n  the view we take of this case, i t  is unnecessary to consider the 
numerous prayers for instruction and the exceptions appearing in the 
record. 

The defendant asked the court to instruct the jury in  substance that, 
notwithstanding the plaintiff was a minor about 1 2  years of age, and 
independent of any questions of assumption of risk and contributory 
negligence, unless the jury find from the evidence that the negligence 
of the defendant was the proximate cause of the injury the jury 
must find the first issue "No." This instruction was not given, (171) 
and the defendant excepted. 

The question of proximate cause generally arises when contributory 
negligence is pleaded and i t  becomes material to ascertain the particular 
negligence which caused the injury, whether that of the plaintiff or the 
defendant. I t  has been variously defined, but the generally accepted 
definition is the one given in A. & E.  p. 485 ( 2  Ed.) : "A proximate 
cause in  the law of negligence is such a cause as operates to produce 
particular consequences without the intervention of any independent 
unforseen cause without which the injuries would not have occurred." 
I t  is unnecessary to consider whether the questions of contributory 
negligence and assumption of risk arise in this case. The burden rests, 
first, on the plaintiff to satisfy the jury in all cases like this that the 
defendant committed some act of negligence or was guilty of some 
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omission of duty constituting negligence, and, further, that such negli- 
gence was the occasion or cause of the injury. 

I n  Edwards v. R. R., 129 N. C., 82, i t  is said that "The negligence 
of the defendant, no matter how great, would not of itself have rendered 
i t  liable unless it had contributed to the death of the plaintiff's intes- 
tate." All the authorities agree that all the circumstances attending 
such an occurrence as is described in the record are to be considered 
in determining whether i t  resulted from actionable negligence upon the 
part of the defendant or only an accident, and hence not actionable, how- 
ever unfortunate i t  may be. 

The injury to the plaintiff was not caused by any defective machinery, 
nor was he placed at work upon dangerous machinery without proper 
instructions. HS was a floor sweeper and, we presume, a boy of average 
intelligence, as there is no evidence to the contrary. He  also occasion- 

ally helped Pink Foster carry small boxes of quills on the eleva- 
( l i 2 )  tor to the spinning-room on the third floor. The defendant was 

not required to furnish a passenger elevator. There is no evi- 
dence that the freight elevator was out of order or dangerous for per- 
sons to go on. On the occasion when the plaintiff was hurt, i t  was in  
charge of Thomas Plummer, a grown man. Mr. Shore was on it, and 
also three boys, one of whom was the plaintiff, on his way with Foster, 
taking the boxes to the spinning-room on the third floor. When the 
boy threw the plaintiff's hat out on the card-room floor as the elevator 
was passing it in  its ascent, the plaintiff, doubtless yielding to a natural 
impulse, reached out of the ascending elevator to recover his hat, and 
his leg was caught and injured. The plaintiff had used this elevator 
ten or twelve times, and was therefore accustomed to it. When he got 
on the elevator the plaintiff was prudent enough to "squat down," and 
mas evidently i n  a place of safety. Had  not Thornton thrown off the 
plaintiff's hat, or had the plaintiff waited till the elevator stopped at the 
third floor, and then have come back for it, he would not have been hurt, 

We are not prepared to say that i t  is negligence per se to send minor 
operatives i n  a mill to carry small boxes of goods upstairs on a freight 
elevator in  good order and in charge of a competent man. Such work 
is evidently necessary. But assuming i t  was negligence, under the 
facts of this case as testified to by the plaintiff and all the witnesses, i t  
was not the cause of the injury. 

I n  Gallagher v. R. R., 37 La. Ann., 288, i t  is said that "If the acci- 
dent happened from a sudden and unanticipated act, which is the result 
of the thoughtless impulse of a child, of which human forethought could 
not be prescient, no liability attaches to the employer." This rule does 
not result from holding a child chargeable with contributory negligence, 
but (as Mr. Bishop says in article 575 of his work on Noncontract Law) 
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from the fact that under such circumstances there is no action- (173) 
able negligence on the part of the person whose conduct is al- 
leged to be wrongful. 

We are of opinion that upon all the evidence the injury to the plaintiff 
was "an unforseen event from a known cause," and was not the result 
of any actionable negligence on the part of the defendant. 

New trial. 

Cited:  R o l i n  v. Tobacco Co., 141 N.  C., 311; Pet t i t  v. R. R., 156 
N. C., 127, 128. 

KENNEDY v. PRICE. 

(Filed 18 April, 1905.) 

Verified Accownt-Prima Facie Case-Rebuttal. 

In an action before a justice of the peace to recover a sum for lumber, on 
appeal, plaintig offered a verified account and then testified that he sold 
the trees to one P. under a "pard pledge"; that P. had the trees sawed 
into lumber and sold it to defendant without paying plaintiff for the 
trees. kut that defendant had no notice of plaintiff's verbal lien until 
after he had bought the lumber and given his note for it: Held, plaintiff's 
ow11 evidence ncgatived the pr ima facie effect of his verified account, and 
a judgment dismissing the action was proper. 

ACTIOK by P. B. Kennedy against TV. 0. Price, begun before a justice 
of the peace and heard on appeal by 0. ZI. Allen,  J., and a jury, at 
Spring Term, 1904, of DAVIE. From a judgment dismissing the action, 
the plaintiff appealed. 

T .  B. Bailey  and Jacob Stelilart for plaintiff. 
Watson ,  Burrton & W a t s o n  and A. T .  Grant,  Jr., for defendant.  

CLARK, C. J. This is an action to recover $189.88 for lumber, begun 
before a justice of the peace. Upon appeal, the plaintiff in the Superior 
Court offered his verified account as p r i m  facie evidence. Laws 
1897, ch. 480. But he did not rest there; he went upon the (174) 
stand and testified that he had sold the trees to one Proctor under 
a "par01 pledge"; that Proctor had the trees sawed into lumlw, which 
he sold to defendant without paying him for them; that hc (plaintiff) 
notified defendant's agent of his verbal lien, but not till aftrl .  Price 
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h a d  bought the  lumber of Proc tor  a n d  given h i s  note  f o r  i t .  T h a t  it 
was  a f te r  such notice t h a t  the  defendant  moved t h e  I u m F t ~ .  I'he ?lain- 
tiff proved his  debt-against Proc tor  i n  bankruptcy.  

Plaint i f f  by his  own evidence negatived t h e  pr ima facie effect of h i s  
verified account and  showed t h a t  there was n o  privi ty  between himself 
a n d  t h e  defendant and  tha t  there was n o  lien on  t h e  lumber f o r  which 
t h e  defendant  was liable. T h e  defendant  could not  have more completely 
rebut ted the  plaintiff's prima facie case if h e  h a d  p u t  i n  evidence. I n  
dismissing t h e  action there was 

N o  error. 

Ci ted:  N a l l  v. Kel ly ,  169 N .  C., 719. 

RAILROAD COMPANY v. HARDWARE COMPANY. 

(Filed 18 April, 1905.) 

fMalicious Prosecution-Abuse of Legal Process-Difference Between- 
Pleadings-Probable Cause-rWn7ice-Damages. 

1. A nlalicious prosecution is one in which the motive in suing out the process 
is a wrongful and malicious one; and an action for abuse of legal process 
is where the process has been put to  a wrongful, illegal, and unjustifiable 
purpose. Neither action can be maintained unless there is an actual 
seizure of the property of the plaintiff or an arrest of his person. 

2.  111 an action for damages for a malicious prosecution it  is necessary to 
allege and prove malice, a want of probable cause, and that the prosecu- 
tion has terminated. 

3. I n  an action for damages for abuse of legal process it  is necessary to allege 
and prove a want of probable cause, but not necessary to allege or proT7e 
malice or that the proceeding has terminated, in order to recover actual 
damages. 

4. Where the facts set forth in the complaint are  such that, if true, the law 
mill infer both malice and a want of probable cause from them, they are  
tantamount to specific allegations of malice and want of probable cause. 

5 .  In  an action for damages for illegal seizure of property, proof that the 
defendant knem- at  the time it  caused the attachment to issue that the 
plaintiff did not owe it  anything is equivalent to proof of want of prob- 
able cause, and would entitle the plaintiff to recover actual damages. 

6. If the plaintiff should go further and prore that the attachment was sued 
out wantonly, recklessly. and wilfully for the purpose of coercing the 
yliliatiff to pay money it did not owe, that would be equivalent to proof 
of malice, and the jury might award punitive damages. 

( '03 \.OX, J., CCIICUI s ~ I I  the concurring opinion. 



N. 0.1 SPRING TERM, 1905 

ACTION by Pittsburg, Johnstown, Edensburg and Eastern Railroad 
Company against Wakefield Hardware Company, heard by Bryan, J., 
at September Term, 1904, of GUILFOXD. This is an action to recover 
damages for illegal seizure of plaintiff's cars. The defendant demurred 
to the complaint ; the demurrer was overruled, and the defendant ap- 
pealed. 

~ L. M .  Scott and J .  T .  Morehead for plaintiff. 
I Scales, Taylor & Scales for defendant. 

B n o w ~ ,  J. When this case was before this Court at Spring Term, 
1904, i t  was decided that there was a misjoinder of causes of action. 
135 N. C., 73. The plaintiff is now proceeding against the defendant 
company, not upon attachment bond, but under the principles of the 
common law, to recover damages for such alleged unlawful seizure. 
The defendant demurs to the new complaint, filed as a conse- 
quence of the former decision of the Court, upon the following (176) 
grounds: (1) The complaint does not allege the institution of 
the suit or proceeding? by the defendant against the plaintiff without 
probable cause; (2) it does not allege malice i n  the institution of the 
said suit or proceeding; (3) i t  does not allege the complete termination 
of said suit or proceeding. 

We concur with the court below in  overruling the demurrer. I t  is 
not necessary to consider whether this action is one for damages for 
malicious prosecution. I f  the facts in the complaint constitute a cause 
of action upon the proof of which to the satisfaction of a jury damages 
are allowable, then the complaint is sufficient. I n  this view it is im- 
material whether it is classified as an action for malicious prosecution 
or an action for abuse of legal process. I t  seems to us, however, that 
it more properly belongs under the latter classification. I n  some States 
the cause of action set out in  the complaint is called an action for 
malicious attachment. Lovier v. Gilpin, 6 Dana (Ky.),  321 ; Smith v. 
Story, 4 Humphrey (Tenn.), 159; and cases collected in Wait's Actions 
and Defenses, vol. 1, page 248. 

A malicious prosecution ie said to be one in  which the motive in 
suing out the process is a wrongful and malicious one; and an action 
for abuse of legal process is where the process has been put to a wrong- 
ful, illegal, and unjustifiable purpose. Neither action can be msin- 
tained, unless there is an actual seizure of the property of the plaintiff 
or an arrest of his person. A malicious prosecution has been defined 
as a "prosecution of some charge which is wilful, wanton, or reckless, 
or  agctin~t the prosecutor's sense of duty and right, or for ends he h o w s  
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or is bound to know are wrong and against the dictates of public policy." 
19 A. & E. (2  Ed.), 650. 

( I n  Grainger v. Hill, 33 E. C. L., 333, Chief Justice Tindal notes the 
distinction which he says exists between an action for malicious 

(177) prosecution or arrest and one for abusing the process of the 
law. H e  says: "This is an action for abusing the process of the 

law by applying i t  to extort property or money from the plaintiff, and 
not an action for a malicious prosecution, in  order to support which 
latter action the termination of the previous proceeding must be proved 
and the absence of reasonable and probable cause be alleged as well as 
proved." The eminent judge again says: "His complaint being that 
the process of lm has been abused to effect an object not within the 
scope of the process, i t  is immaterial whether the suit which that process 
commenced has been determined or not, or whether or not i t  was founded 
on reasonable and probable cause." 

So the distinction seems to be well taken that in  an action for wrong- 
ful and unlawful abuse of process of the court i t  is not necessary to 
allege the termication of the proceeding. To the same effect in Prougk 
v. Entricken, 11 Pa.  St., 81. 

I n  Sneeden v. Harris, 109 N.  C., 354, i t  is held that in an action for 
malicious abuse of process i t  is not necessary to allege the termination 
of the proceeding. 

Kirkham v. Coe, 46 N .  C., 423, was an action on the case for wrong- 
fully suing out an attachment. I n  that case Judge lJearson says that 
"The action may be maintained by showing a want of probable cause, 
without alleging or proving that the defendant was actuated by malice." 
The learned Chief Justice does not say that that character of action 
can be maintained only and solely by showing a want of probable cause. 
H e  says : "To maintain an action like the present i t  is sufficient to show 
a want of probable cause. To maintain an action of slander il; is SUE- 
cient to show malice. To maintain an action for malicious prosecution 
both a want of probable cause and malice must be shown." Again, he 
says: ('When one in  the assertion of a civil right resorts to an extra- 

ordinary process without probable cause, and thereby injures his 
(178) neighbor, there is no ground of public policy upon which to ex- 

cuse him." 
I n  Wil l iam v. HunBor, 10 N.  C., 545, Taylor, C. J., states in  

substance that if the action is brought to oppress the defendant, and 
with knowledge at  the time he sued out the process that the plaintiff 
had no cause of action, i t  would give the injured party a right to sue. 

The defendant further contends that the plaintiff must allege and 
prove malice in  order to recover in  this action. We do not think malice 
is a necessary ingredient i n  an action for damages for unlawfully attach- 
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ing the plaintiff's property. I n  Kirkham v. C'oe, supra, Judge Pearson 
says: "It is a matter between private citizens, and if the wrongful act 
of one causes loss to another, there is no reason why compensation should 
not be made. Whether in  such a case proof of malice would entitle 
the party not only to compensation, but to vindictive damages, is a 
question not now before us. I t  is sufficient to say, malice need not be 
proven in  order to support the action, for the damage is the same to 
the plaintiff, and the 'gist' of action is that the defendant had injured 
him, caused him to sustain damages wrongfully, by suing out the process 
without probable cause." 

We wiI1 not undertake to reconcile the difference h the language used 
by Chief Justice T i d a l  and Chief Justice Pearson in  regard to probable 
cause. We will, of course, follow the decision of our own Court and 
hold that in an action for damages for a malicious prosecution i t  is 
necessary to allege and prove malice, a want of probable cause, and 
that the prosecution has terminated. I n  an action for damages for 
abuse of legal process i t  is necessary to allege and prove a want of 
probable cause, but not necessary to allege o r  prove malice or that the 
proceeding has terminated, in  order to recover actual damages. Where 
 unitive damages are claimed, in  such latter action i t  seems to be 
necessary to allege and prove malice, or facts from which the law will 
infer malice. I n  the case before us the facts set forth in  the 
complaint are such that, if true, the law mill infer both malice (179) 
and a want of probable cause from them, and they are tanta- 
mount to specific allegations of malice and want of probable cause. 

I t  appears from the complaint that the defendant held a debt against 
the N. C. Coal and Coke Company for $416, and that in  order to collect 
the said debt the defendant, the Wakefield Hardware Company, insti- 
tuted an action to recover i t  from the Coal and Coke Company and 
from this plaintiff, the defendant well knowing that the plaintiff did not 
owe it a penny. The plaintiff further alleges that, in  order to extort this 
money from the plaintiff, the defendant caused a warrant of attachment 
to be issued in the said proceeding and caused the plaintiff's cars to be 
seized and held until ------ April, 1903, thus depriving the plaintiff 
of the use of its cars for more than two years. The plaintiff further 
says that at the April Term, 1903, of Guilford Superior Court a judg- 
ment of nonsuit was entered in  said action as to this plaintiff, and the 
defendant, the Wakefield Hardware Company, obtained judgment for 
the amount of its debt against the N. C. Coal and Coke Company. The 
complaint alleges that said seizure of the plaintiff's cars was wanton, 
wilful, reckless, uncalled for, and was made for the purpose of coercing 
the plaintiff to pay this money, which it did not owe, the defendant be- 
lieving and hoping that this plaintiff, to avoid the expense of a lawsuit 
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and the loss of the use of its cars, which were worth ten times the amount 
of the debt claimed, would pay the debt owing by the Coal and Coke 
Company. These allegations, as we have said, are tantamount to alle- 
gations both of malice and want of probable cause. There is no special 
virtue in  that particular form of expression. The idea is clearly em- 
bodied in the language employed in the complaint, that the defendant 
in suing out his attachment and levying upon the plaintiff's property 

knew he had no ground for his action, and that it was an un- 
(180) iustifiable and indefensible suit to extort money. The words 
* , "  

used necessarily imply malice, which, in legal proceedings, does 
not necessarily mean personal ill-will or spite. I t  means a wrongful 
act done intentionally without just cause or excuse. This is the famous 
definition given by Bailey, J., in Bromage v. Prosser, 10 E. C. L., 321, 
which has been quoted in hundreds of cases, both criminal and civil. 

We hold that if the plaintiff should prove that the defendant, knowing 
that the plaintiff was not indebted to it at  all, sued out an attachment 
and levied i t  upon the plaintiff's cars, the plaintiff would be entitled 
to recover such&ctual damages as i t  has sustained. The allegation and 
proof sustaining it, that the defendant at  the time i t  caused the at- 
tachment to issue knew that the plaintiff did not owe it anything, is 
equivalent to an allegation and proof of want of probable cause, and 
such proof would entitle plaintiff to recover actual damages. If the 
plaintiff should go further, and satisfy the jury that the attachment was 
sued out by the defendant wantonly, recklessly and willfully, for the 
purpose of coercing the plaintiff to pay money i t  did not owe, that would 
be equivalent to proof of malice, for the law would infer malice from 
suchfacts, and the plaintiff would thereby lay the foundation to recover 
punitive damages, if the jury should find that the attachment was 
maliciously sued out, and should see fit to award them. 

The judgment is 
Affirmed. 

WALKER, J., concurring: When this case was before us at  a former 
term, the only question presented was whether there had been a mis- 
joinder of parties and of causes of action, and we decided that there had 
been. I t  was not necessary i n  that appeal to determine the precise na- 

ture of the cause of action for-the tort alleged in  the complaint. 
(181) By way of illustration in  the discussion of the question of mis- 

joinder, we treated i t  as a cause of action for malicious prosecu- 
tion, as it may be so regarded under the decisions of this Court. EZy 
v. Davis, 111 N.  C., 24, and cases cited; Terry v. Davis, 114 N.  C., 31. 
Our purpose then was to show merely that it was a tort at common law 
as distinguished from an  action upon the bond, i t  not being material to 
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inquire whether i t  was a cause of action for malicious prosecution or for 
the malicious abuse of process or for malicious attachment. I t  would 
seem that the allegations, as now made, are sufficient, and even as then 
made were sufficient, as the statement of a cause of action for any one 
of the said wrongs. 

CONNOR, J. concurs in the concurring opinion. 

Cited: Moore v. Bank,  140 N .  C., 309; R. R. v. Hardware Co., 143 
N. C., 54, 58; Gaither v. Carpenter, ib., 242; Wright v. Harris, 160 
N .  C., 544, 550; I lumphreis v. Edwarda, 164, N .  C., 156; Tyler v. 
Mahoney, 166 N.  C., 513; Carpenter v. Haines, 167 N.  C., 554; Tyler 
v. iMahoney, 168 N. C., 239; Estates v. Bank,  171 N .  C., 581; Jirome v. 
Shaw, 172 N .  C., 862; Xhute v. Shute, 180 N. C., 388. 

GREENSBORO v. SCOTT. 

(Filed 18 April, 1905.) 

Municipal Corporations-*Vecessccry Expenses, W h a t  Are-Bond Issue 
-Necessity for Popular Vote-Legis10,tive Act. 

1. An issue of bonds to provide a city with a waterworks plant, a sewerage 
system, and for grading and paving its streets, is for its necessary ex- 
penses and need not be submitted to a popular vote. 

2. Where an act of the Legislature authorized a city to issue bonds for neces- 
sary.espenses, upon a vote of the people, and directed that they be sold 
for not less than par, and the popular vote mas had, but the bonds could 
not be floated at par, and a subsequent act authorizing the city to "issue, 
sell, and dispose of said issue of bonds," and to pay a commission broker- 
age of not more than 6 per cent, their issuance created a valid indebteu- 
ness without a popular vote. 

CONTROVERSY without action by the city of Greensboro against (182) 
Scott and Stringfellow, heard by Shazu, J., at chambers on 30 
March, 1905. 

By chapter 80, Private Laws, 1903, the city of Greensboro was au- 
thorized to issue its bonds for an amount not exceeding $250,000, to run 
not less than thirty years and not more than fifty years, and to bear 
no greater rate of interest than 5 per cent, and containiug a provision 
that the bonds should not be sold, hypothecated, or disposed of for less 
than their par value. 

I t  was further provided in said act that the proceeds of said bonds 
should be used for the following purposes and none other: Building, 

131 
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constructing, and enlarging a waterworks plant to furnish water for 
the use of the city and its citizens; building, constructing, and main- 
taining a sewerage system; grading, paving, and macadamizing the 
streets of the city. Said act was not to become operative until after 
it had been submitted to an election of the voters of the city of Greens- 
boro and approved by a majority thereof. The act authorizing said 
issue of bonds was read on three separate days i n  each house of the 
General Assembly and the ayes and noes entered upon the journals, as 
required by the Constitution. 

Subsequent to the passage of this act the Board of Aldermen of the 
City of Greensboro passed a resolution by which i t  was decided that said 
bonds should run for fifty years and bear interest at  the rate of 4 per . 
centum per annum, and for the purpose of authorizing said issue an 
election was called to be held in  accordance with the laws of the State 
of North Carolina and the charter of the city of Greensboro. 

Thereafter, notice of election was published as required by law and 
the charter of the city of Greensboro, which said notice stated the time 

and place of holding said election, the amount of bonds to be 
(183) issued for each purpose, but made no reference whatever to the 

rate of interest said bonds should bear. 
Thereafter the Legislature of North Carolina, at  its session of 1905, 

passed an act, the preamble of which set forth t h e  provisions of the act 
of 1903 i n  regard to the selling of the said bonds at not less than their 

\pa r  value, and further recited that i t  was impossible for the city of 
Greensboro to sell said bonds at par unless said city pay a commission 
brokerage to the party effecting said sale, but that by paying a commis- 
sion brokerage of not more than 6 per cent the said city could sell its 
bonds and save its citizens and taxpayers several thousand, dollars over 
and above the amount it would receive had i t  issued its bonds bearing 
5 per cent interest and selling same at a premium of 108, the highest 
amount realized by the city at its last bond sale. 

Thereupon said city advertised for bids, when and where Scott & 
Stringfellow, the defendants i n  this action,-beca~e the last and highest 
bidders, said bid being par and accumulated interest, less a commission 
brokerage of 5 33-100 per cent. 

Proffer of delivery of said bonds was made to defendants and re- 
fused, upon the ground that the issue of said bonds at  less than par was 
invalid and the bonds would not be legal, valid, and binding obligations 
of the city of Greensboro beyond the net sum (95 2-3 per cent) paid. 
His Honor held otherwise, and adjudged.that the defendants could de- 
duct 5 1-3 per cent of the face value of the bonds delivered to them. 
The defendants appealed. 
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Scales, Taylor & Scales for plaintiff. 
F. H. Busbee & Xon for defendants. 

CLARK, C. J. The vote of the people having been given in approval 
of a proposition submitted to them by virtue of an act which forbade 
the bonds to be disposed of at less than par, this transaction by 
which the defendants bid 5 1-3 per cent less than par might well (184) 
be invalid if the validity of these bonds depended upon the rati- 
fication of the issue thereof by the people as provided by chapter 80, 
Private Laws 1903, for the amount of the alleged brokerage, its pay- 
ment to the purchasers, and the frank recital in the act of 1905 that the 
city of Greensboro could not dispose of its 4 per cent bonds at par, 
tend strongly to show that the purpose of this latter act is to repeal 
the restriction in the act of 1903 against selling at less than par. New 
Y o r k  v. Sands, 105 N. Y., 210. 

The act of 1905, "To allow the city of Greensboro to pay a commissioq 
for the sale of its 4 per cent bonds," recited said bonds and "authorized 
and empowered" the-city to "issue; sell and dispose of the said issue of 
bonds of $250,000" at not less than par, but to pay out of the same a 
commission brokerage of not more than 6 per cent. The object for 
which the bonds are issued, i.e., to provide the city with a waterworks 
plant, a sewerage system, and for grading and paving its streets, is for 
its necessary expenses, and hence the issue of bonds for such purpose 
need not be submitted to a popular vote. Pawcett v. Mount Airy,  134 
N. C., 125; Davis v. Pren~opt,  135 N.  C., 538; Tucker v. Raleigh, 75 
N. C., 271; Wilson v. Charlotte, 74 N .  C., 748. I n  Robinson v. Golds- 
boro, 135 N.  C., 382, the act requiring a popular vote had not been abro- 
gated or modified by a subsequent act as in this case. The Constitution, 
Art. VII, sec. 7, requires a popular vote only for the creation of a debt 
other than "for the necessary expenses" of the municipal corporation. 
The authorization of the bonds by the Legislature of 1905 and their 
issuance by the city for such purposes create a valid indebtedness with- 
out a popular vote. 

The judgment below, doubtless by inadvertence, adjudged the costs 
against the plaintiff, but the city did not appeal. The costs of the ap- 
peal will be taxed against the appellants. 

Affirmed. 

Cited: Water Co. v. Trustees, 151 N.  C., 175; Bradshaw v. High 
Point, ib., 519; Ellison U. Will iumton,  152 N. C., 150; Swindell v. 
Belhaven, 173 N. C., 4. 
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- (185) 
SHIELDS v. BANK. 

I (Filed 18 April, 1905.) 

I Conspiracy to Defraud-Buficiew.cy of Evidence. 

1. Evidence that plaintiff's brother had failed in business in Tennessee, and, 
having moved to this State, plaintiff advanced him money to buy stock 
in a mercantile corporation and in the defendant bank, and took an 
assignment of the stock in each to secure the advance, but that nothing 
was done by the plaintiff directly to mislead any one, and that he was 
not aware the business of his brother was not prospering until after the 
latter's death: Held, no proof to support the defendant's allegation that 
plaintiff entered into a conspiracy with his brother to cheat or defraud 
the defendant. 

2. To sustain a charge of conspiracy, it must be proved that the party charged 
entered into a conspiracy to cheat and was a participant in a fraudulent 
purpose, either in the scheme or its execution, which worked injury as a 
proximate consequence. 

ACTION by William S. Shields against the City National Bank of 
Greensboro, heard by 0. H. Allen, J., and a jury, at  September Term, 
1903, of GUILFORD. From the judgment rendered, both parties ap- 
pealed. 

King & Kimball and Parker & Parker for plaintiff. 
Brooks d? Thompson for defendant. 

PLAINTIFF'S APPEAL. 

HOKE, J. I n  this action the plaintiff alleges that he is the owner of 
ten shares of stock in  the defendant bank, standing on its books in the 
name of M. L. Shields. Said stock is worth $110 per share, and all 
dividends declared thereon unpaid, and demands judgment that the 

stock be transferred to his own name, for all dividends declared, 
(186) for damages and other relief. The defendant bank admits these 

facts in  its answer, except as to the number of dividends declared, 
and proceeds to set up a counterclaim to the effect that plaintiff, W. S. 
Shields, and one M. L. Shields, his brother, combined and conspired 
together to enable M. L. Shields to commit a fraud on defendant bank, to 
its damage several thousand dollars. The scheme alleged between the 
said plaintiff and M. L. Shields is set out in  sections 1 and 2 of defend- 
ant's further defense, as follows: "That during the year 1897 Milton 
L. Shields, who was a brother of the plaintiff, moved to the city of 
Greensboro, N. C., from Knoxville, Tenn., which latter place is still 
the home of the plaintiff. That the said Milton L. Shields was an ex- 
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travagant and unsafe business man, had recently failed in  business in 
Tennessee, and at the time of his removing to Greensboro was totillly 
insolvent and without credit and standing as a business man among 
those n7ho knew him; all of which said facts were well known to his 
brother, William S. Shields, the plaintiff in this action. ( 2 )  That the 
plaintiff, well knowing Milton L. Shields' financial condition and un- 
trustworthiness as a business man, and desiring to establish him in busi- 
ness in Greensboro and give him financial standing and credit with the 
defendant bank and others, to which he well knew his said brother was 
not entitled and ought not to have, as defendant is advised and believes, 
agreed and conspired with the said Milton L. Shields to have him pur- 
chase a large block of stock in the Simpson-Shields Shoe Company of 
Greensboro with plaintiff's money, and thereby become an officer and 
director of said concern, and also to purchase ten shares of the defend- 
ant's stock and thereby become a director in the defendant bank, so as 
to obtain a large and undeserved line of credit from the same, and that 
he (the plaintiff) would furnish all the money necessary to carry out 
this scheme of fraud and deception, and that all of this stock should be 
made out and issued in the name of Milton L. Shields and so remain 
upon the books of the concern issuing the same, but should a t  
once bz assigned to their real owner (the plaintiff) and sent out (187) 
of the State, so that the same could not be held liable for any 
of the debts contracted by his brother, and that this scheme sliould be 
kept a secret from the defendant bank and all others dealing with his 
brother." 

The answer then goes at great' length into different business transac- 
tions in which the bank extended to Milton L. Shields credit to a large 
amount, which he failed to pay, and demands judgment against W. S. 
Shields, the plaintiff, as an individual, for the amount M. L. Shields 
owed the bank, nearly $8,000; and also that the plaintiff surrender for 
cancellation the ten shares of capital stock in  defendant's bank. 

I t  will be noted that in the counterclaim the defendant is seeking no 
relief as creditor of M. L. Shields against the estate of M. L. Shields. 
The statement is that W. S. Shields, the plaintiff, entered into a con- 
spiracy to cheat and defraud the defendant, and makes that a basis of 
substantive relief demanded against W. S. Shields as an individual. 

At the close of the testimony the judge instructed the jury that if 
they believed the evidence the plaintiff could not recover his demand 
for the stock or the value thereof. Verdict and judgment were so en- 
tered, and the plaintiff excepted and appealed. 

We have examined the entire evidence in  this case 3 r d  are utterly 
~ ~ n a b l e  to perceive any testimony which proves or tends to  prore that 
TTT. S. Shields eyer entered into any condpiracy to cheat or defraud the 
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defendant, or which tends to support any demand against W. S. Shields 
as an individual. His brother, M. L. Shields, had failed as a business 
man in Tennessee, where he formerly lived, and there was evidence to the 
effect that he had proved himself improvident and incapable. Going 
to Greensboro, N. C., the plaintiff, who was his brother, furnished him 
money to buy an interest in a corporation carrying on a mercantile 

business, and also ten shares of stock in the defendant bank, and 
(188) took a mortgage or assignment of the stock in each to secure the 

advance. There was nothing done by the plaintiff directly to 
mislead any one. The plaintiff's deposition taken in the cause was 
offered by the defendant and appears to be direct, frank, and full, and 
discloses the fact that he advanced his brother money to help start him 
in business, took an assignment of the stock as security, and was not 
aware that his brother's business enterprises were not prospering, until 
his death disclosed the fact that he was insolvent. 

I t  may be that the act of the plaintiff was calculated to give M. L. 
Shields a business standing 'in the community, to which he was not 
entitled;. but more than this is required to sustain the charges made 
in this answer. I t  must he proved as well as alleged that the plaintiff 
entered into a conspiracy to cheat and was a participant in a fraudulent 
purpose, either in the scheme or its execution, which worked injury to 
the defendant as a proximate consequence. Branaock v. Bouldin, 26 
N.  C., 61; Stafford v. Newsom, 31 N.  C., 508. 

As we have stated, there is nothing in the testimony supporting 
any such charge, and, on the admissions in the pleadings and proof of 
dividends due and unpaid, the plaintiff was entitled to the full relief 
demanded in the complaint, and, on plaintiff's appeal, there mill be a 

New trial. 
DEFEND-~NT'S APPEAL. 

HOKE, J. There were two issues in this case, one addressed to the 
plaintiff's demand and the other to the defendant's counterclaim. The 
judge below charged the jury that if they believed the evidence, to 
answer the issue on the defendant's counterclaim "Nothing." 

As we have said in the plaintiff's appeal, there is no evidence which 
sustains or tends to sustain the counterclaim of the defendant against 

W. S. Shields as an individual, and as the question of the de- 
(189) fendant's rights against M. L. Shields' interest in the stock is 

not presented in this case, the verdict and judgment below on the 
counterclaim are 

Affirmed. 
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CURRIE v. JONES. 

(Filed 18 April, 1905.) 

Sl'zares of Stock-Ilzjunction Agaimt Transfer-Equitable Remedy. 

An application for an injunction against disposing of shares of stock in a 
corporation differs from an application to restrain the transfer of ordi- 
nary personal property; the equitable remedy as to such property is more 
beneficial and complete than any the law can give, and the injunction 
should be continued to the final hearing, where necessary to fully protect 
the rights and interests of all parties. 

ACTION by J. A. Currie and another against M. L. Jones, pending in 
the Superior Court of MONTGOMERY, heard by Jmtice, J., by consent, 
at chambers, in  the city of Charlotte, on 13 February, 1905. From an 
order dissolving a temporary restraining order and denying the motion 
of plaintiffs to continue the same till the final hearing, the plaintiffs 
appealed. 

Adams, Jerome & Armfield and W .  J. Adams for plaintiffs. 
E. E. Raper and C. W .  Tillett for defendant. 

PER CURIABI: The plaintiffs bring this action for the reeovery of 
44,454 shares of the capital stock of the Iola Mining Company, now ad- 
mitted to be in  the possession of the defendant, as well as for an ac- 
counting for the dividends and profits accruing thereon. I t  a p  
pears that a restraining order was issued enjoining the defend- (190) 
ant from disposing of the shares of stock, which order was re- 
turnable on 13 February, 1905, before Judge Justice. At the hearing 
he dissolved the restraining order and denied the motion of the plaintifls 
to continue the same till the final hearing. 

The subject of the litigation, being shares of stock in  a corporation, 
differs, i n  so far  as injunctive relief is concerned, from ordinary per- 
sonal property. 2 Story Eq., 907; 2 Dan. ch .  P1. and Pr., 1652. I n  
relation to such property the equitable remedy is more beneficial and 
complete than any the law can give. Osborne v. U. S. Bank, 22 U.  S., 
845. 

We are of opinion that the present status of the shares of stock should 
be preserved pending the trial of the issues raised by the pleadings, so 
that in  case of recovery by the plaintiffs their victory may not be a 
barren one. After a careful examination and consideration of the plead- 
ings and of the several affidavits and exhibits in  the record, we are of 
opinion that, in order to fully protect the rights and interests of all 
parties, the injunction should be continued till the final hearing, pro- 

137 



IN THE SUPREME COURT [I38 

vided the plaintiffs execute and file a good bond in  a sum sufficient to 
indemnify and save harmless the defendant from any damage accruing 
by reason of the continuance i n  force of the injunction order until the 
final hearing. The order should provide further that at any time, upon 
reasonable notice to the plaintiffs or their counsel, the defendant shall 
have the right to have the injunction order dissolved and the stock re- 
leased from its operation, upon filing with the Clerk of the Superior 
Court of Montgomery County a good and sufficient bond, in  such sum 
as the judge of the Superior Court may name, conditioned to pay such 
sum as the value of said stock may be ascertained and adjudged to be, 
in  case the plaintiffs should recover the same, or to deliver said stock 

and account for any profits or dividends accruing thereon, and 
(191) to abide by and fully perform and discharge the final judgment 

of the court in  this action. 
The cause is remanded to the Superior Court of Montgomery County, 

with leave to the parties to apply at  once to the judge of the Superior 
Court, having jurisdiction, for the necessary orders in accordance with 
this opinion. 

Let the costs of this appeal be taxed equally between the plaintiffs and 
the defendant. 

Re-versed and remanded. 

ROUN SAVILLE v. INSURANCE COMPANY. 

(Filed 25 April, 1905.) 

Insurance-Coniract to Renew-Agents-Undisclosed Principal-Right 
of Election-What Amounts t o  Election. 

1. Where the evidence in an action to recover a fire loss shows that the plain- 
tiff made an agreement with an agent, in his personal and not in his 
representative capacity, to renew a policy, and relied solely upon the 
agent's individual promise, the plaintiff has no claim against the defend- 
ant company for the agent's negligence in not renewing the policy. 

2. When a person contracts with another who is in fact an agent of an undis- 
closed principal, he may, upon discovery of the principal, resort to him 
or to the agent, at his election. When, however, he comes t~ knowledge 
of the facts and elects to hold the agent, he cannot afterwards have 
recourse to the principal. 

3. The assertion of a claim against one of them, without anything else of a 
more decisive character being done, or the bringing of a suit against either 
of them, is not sufficient; but if the claimant sues the agent to judgment, 
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after a disclosure of the facts, it will be a conclusive election on his part 
to hold the agent liable and to discharge the principal. 

HOKE, J., did not sit on the hearing of this case. 

ACTION by W. H. Rounsaville against North Carolina Home (192) 
Insurance Company and 0. W. Carr, heard by Shaw, J., and a 
jury, at  January (Special) Term, 1905, of GUILFORD. 

This is an action by the plaintiff to recover for the loss of a store- 
house by fire, which he alleges the defendant, through its cgent 0. W. 
Carr, under the name of 0. W. Carr & Go., had agreed to keep insured 
for him. On 1 September, 1900, defendant, by its said agent, issued 
a policy on the storehouse for $300, which i t  is admitted contained the 
usual terms and conditions of a standard fire insurance policy, and 
provides that i t  may be continued by a renewal, i n  consideration of the 
premium for the renewal term. I t  appears from the certificate of ap- 
pointment issued by the company to Carr, that he was authorized to 
receive applications for insurance against loss or damage by fire, and 
collect premiums therefor, to countersign, issue, and renew and consent 
to the transfer of policies of insurance, signed by the president and eecre- 
tary of the company, conformably to its rules and regulations, and to 
such instructions as may be given from time to time by its proper officers. 
I t  was also provided that his commission as agent could be revoked at 
the discretion of the company. 

The only testimony in the case was that of the plaintiff himself, which 
may be stated substantially as follows: "The policy was issued Septem- 
ber, 1900, and was a renewal of a policy previously issued. I n  February, 
1901, 0. W. Carr spoke to me about the rates being lower on the store- 
house. I told him I was glad to hear it, and to keep it renewed and 
running. H e  said he would. H e  called again two weeks after this. 
We had about the same talk. On 8 January, 1902, I went into the 
office of 0. W. Carr & Co., at Greensboro. Carr was absent, but his 
son and clerk, Ernest Carr, was in the office. I said to him: 'How 
about my store at 'l?hornasville?' H e  said: 'That's all right.' H e  then 
told me that the policy had been renewed last September (1901), and 
that the storehouse was insured for one year from that date. H e  gave 

i me the amount of the premium, which I paid by cheek. The 
storehouse was burned 26 February, 1902, and on that day (193) 
0. W. Carr came into my store and told me of the fire. H e  
said: 'Were you insured?' I said: 'Yes, sir.' He  said: 'I know 
you ought to be, and should have been, but I am afraid Ernest neglected 
to attend to it.' H e  said: 'I stopped at the office and did not find your 
policies, and I am afraid Ernest neglected to renew it.' I said: 'I 
will have to hold you responsible for his negligence.' H e  said : *  'Yes, 
we are responsible.' H e  went out and was to call again when I got my 
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mail. He came back, and I said: 'Professor, my house was burned.' 
He said: "I was afraid it was, and came here purposely to see you; 
I know you ought to have been insured and should have been7-and he 
again repeated that Ernest neglected to attend to it. I said. 'I can't 
be responsible for Ernest's negligence; I will have to hold 0 .  W. Carr & 
Co. responsible'; and he said: 'We are responsible, and I will do what 
is right in the matter.' I told him that would be all right." (The de- 
clarations of 0 .  W. Carr after the fire occurred were not insisted on as 
evidence against the insurance company.) The witness further testified : 
"I looked to 0. W. Carr for the pay, but as he was the agent, I expected 
him to get it and pay it to me. I looked to him as agent. He promised 
me to renew the policy and keep i t  running, but did not say with what 
company, and I did not know with what company it was then running. 
He was my friend, and I intrusted it to him to put the insurance in 
a good company. I did not know what companies were good. He was 
agent for several companies, and I knew it. 0. W. Carr never denied 
that he was liable for something. When he said that the failure to re- 
new the p'olicy was due to Ernest's neglect, I looked to 0. W. Carr for 
my loss on account of the fire. I do not know when I ascertained that 
the insurance had been placed with the defendant company." 

I t  appeared that the agency of 0.' W. Carr ceased 4 February, 1901, 
and that no policy was ever issued in renewal of the policy of 1 

(194) September, 1900, and no premium was paid by plaintiff for the 
renewal of the insurance until long after the said policy of in- 

surance had expired, and then paid to Carr when he was not an agent 
of the company. I t  further appeared that the plaintiff recovered judg- 
ment in this case against 0 .  W. Carr for the amount he claimed to be 
due on the agreement to renew the policy in September, 1901. 

At the close of plaintiff's testimony, the court, on motion of counsel 
of the insurance company, nonsuited the plaintiff as to the said defend- 
ant. Plaintiff excepted and appealed. 

W. P. Bynum, Jr., G. S. Ferguson, Jr., and E. J .  Justice for plaintiff. 
Stedman & Cook and Busbee & Busbee for defendant. 

WALKER, J., after stating the case: If it is conceded that 0. W. Carr 
had the authority, as agent of the insurance company, to agree to re- 
new the policy, we yet think it is clear that plaintiff made the agreement. 
with him in his personal and not in his representative capacity, and 
relied solely upon Carr's individual promise for his protection. This is 
evident, not only from what occurred between them at the time of the 
agreement, but from the conversation they had after the fire, in which 
the plaintiff charged Carr with liability for his loss, and Carr admitted 

140 



N. C.] S P R I N G  TERM, 1905 

it and agreed to answer for it. I t  further appears that plaintiff has 
sued Carr in  this action and taken judgment against him. 

I f  the agreement with the plaintiff to renew the policy was made by 
Carr as agent, and he was acting at  the time, not for himself, but for 
and in behalf of the company, who was disclosed as his principal, an4  
this was understood by both parties, the company would be solely liable, 
if Carr had authority to act for it, as the agreement would be its own 
and not that of it8 agent. Meadows v. Smith,  34 N .  C., 19 ; Bank 
7.. i/l'7ight, 48 N. C., 376; McCall v. Clayton, 44 N.  C., 422; (195) 
Potts v. Laaarus, 4 N .  C., 180; Maekim v. Claghorfi, 44 N.  Y., 
349; Silver v. Jordan, 136 Mass., 319. I n  such a case we could not even 

I infer that Carr intended to superadd his own liability to that of his 
I 

principal, without sufficient words in  the agreement to warrant such an 
I inference. Meeken v. Claghorn, supra. 

If we assume that he was acting for the company, the latter, as i t  
appears, was an undisclosed principal, and in that view of the case the 
plaintiff may meet with another insuperable obstacle to his right to 
maintain his action against the company. The general principle is that 
when a person contracts with another who is in  fact an  agent of an 
undisclosed principal, he may, upon discovery of the principal, resort to 
him or to the agent with whom he dealt, at  his election. When, however, 
he comes to a knowledge of the facts and elects to hold the agent, he 
c , m o t  cfterviarcls h a ~ ~ e  recocrse to the principal. Ringsley v. Davis 
104 Mass., 178. They are not jointly liable, as the obligation is in its 

' 
very nature several, unless the agent has by contract or by his conduct 
added his own liability to that of his principal, which is not the case 
here. The only question, then, to be considered is, Has the plaintiff 
made such an election to hold the agent liable as will preclude his resort 
to the principal? There is some slight conflict of authority upon the 
question as to what is sufficient to constitute a binding election, as to 
either principal or agent, in  such a case. I t  is generally agreed that the 
mere assertion of a claim against one of them, without anything else 
of a more decisive character being done, or the bringing of a suit against 
either one of them, is not sufficient; but i t  is established, we think, by 
the weight of authority that if the creditor or claimant sues the agent 
to judgment, after a disclosure of the facts, i t  will be a conclusive elec- 
tion on his part to hold the agent liable and to discharge the principal. 
This principle was announced i n  Priestly v. Ferwie, 3 H. and C. 
(Exc.), 977, and it was approved in  Kendall v. I h i l t o n ,  L. R., ( 1 9 6 )  
4, App. Cases, 504, in which it is thus stated by L o ~ d  Cairns: 
"The person with whom he contracts may sue the agent, or he may sue 
the principal; but if he sues the agent and recovers judgment, he cannot 
afterwards sue the principal, even aithough the judgment does not result 
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i n  satisfaction of the debt"; and convincing reasons are then given in 
support of the principle. I t  seems to have received the approval of the 

( 1  Am. Ed.), p. 230; 1 Addison on Contracts (8 Ed.), p. 89; Sessiolzs 
v. Block, 40 Mo. App., 569; Jones v. Ins. Co., 14 Conn. 501; Kingsley v. 
Davis, 104 Mass., 1'78. I n  Tuthill v. Wilson, 90 N.  Y., 428, the Court, 
referring with approval to Priestly v. E'ernie, and holdjng that suing the 
agent to judgment is a final and irrevocable election to look to him and 
not to the principal, says: "The vendor could not enforce his claim 
against both the principal, when discovered, and the agents who con- 
tracted in his behalf. Granting that each was liable, both were not, for 
both could not be at  one and the same time, since the contract could not 
be the personal contract of the agents, and yet not their contract, but that 
of the principal." When the creditor is called upon to elect as between 
the principal and his agent, is a question discussed and decided in the 
leading case of Thompson v. Davenport, 17  E. C. L., 335 (9 Barn. and 
Cress., 78)) the Chtef Justice (Lord Tenterden) delivering the opinion 
of the Court. That the plaintiff in  this case, even if he did not contract 
with Carr without any reference to the company, and did not confidg 
in  him alone, was put to his election when he discovered the name of the 
alleged principal, is a proposition clearly sustained by the decision in 
that case. See, also, Curtis v. Williamson, L. R., 10 Q. B., 57; Rein- 

hardt on Agency, sec. 331: After the course the plaintiff has 
(197) chosen to pursue, we are not prepared to hold that he can now 

recur to the alleged principal for the satisfaction of his claim. 
We have not adverted to the fact that the plaintiff did not pay the 

premium for the renewal of his insurance at  the time it was due, and 
did not until some time elapsed after it should have been paid, nor 
to the fact that he gave no notice to the company after he had failed 
to receive a renewal policy. When he paid the premium in January, 
1902, he did not even ask for a new policy or a certificate of renewal. 
I t  is plain that by the terms of the policy i t  was contemplated that a 
new one should be issued at the time of renewal, or at least a certificate 
of some kind showing that the insurance had been continued. This - 
matter was pressed upon our attention by the defendant's counsel, and 
tEe cases of Croghan v. Underwl-iters, 53 Ga., 109, and O'Reilly v. C. L. 
Assn., 101 N.  Y., 575, cited to show that under such facts and circum- 
stances there can be no liability of the company to the plaintiff. The 
cases seem to sustain the contention of the defendant. I t  is sufficient, 
however, for our purpose to hold merely that there are not sufficient facts 
upon which to base a claim against the defendant, the entire transaction 
showing a manifest intention on the part of the plaintiff to rely on Carr 
individually, and not as the representative of the insurance company. 
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This decision renders it unnecessary to dicuss the contention of the 
plaintiff's counsel that i t  was the duty of the company to notify plaintiff 
of the termination of Carr's agency. As a general rule, that duty does 
devolve upon an insurance company, as was held in Braswell v. Ins. Co., 
75 N .  C., 8 ;  but, as we have shown, our case has not been brought within 
the operation of the principle of that decision. The question raised by 
the defendant as to the failure to file proofs is also necessarily excluded 
from our consideration by the reason for the conclusion to which we have 
come. 

We have not been able to discover any error in the decision of the 
court below. 

No error. (198 j 

Cited: I w i n  v. Harris, 182 N .  C., 653. 

BULLIN V. HASCOCK. 

(Filed 25 April, 1905.) 

Beeds-Adverse Possession-C'oler~ants-Ouster-Colol. of Title. 

1. A deed to the plaintiff's interest in land, executed in his name by another 
without any authority, passes no title to the grantee. 

2. The possession of a grantee under a deed from the life tenants and all the 
remaindermen except one, could not become adverse as to the remainder- 
man not joining in the deed, until the death of the life tenants. 

3. An ouster of one tenant in common of land by a cotenant will not be pre- 
sumed from an exclusiy use of the common property and the appro~mia- 
tion of its profits to his own use for a less period than twenty years, not 
even when the possession is held under color of title. 

PETITION for partition by George Bullin against Mary S. Haricock 
and others, heard by 0. H. Allen, J., at August Term, 1904, of SVRRY, 
upon the following case agreed: 

Nellie Holyfield, being the owner of the land in controversy in fee, 
by her last will and testament devised said land to Mima Keile and Sally 
Bullin for the term of their natural lives, with remainder in fee to the 
children of Sally Bullin. George Bullin, the plaintiff, is one of the 
said children, and was more than 21  years of age at  the death 
of his mother, Sally Bullin, which occurred more than fifteen (199) 
years and less than twenty years before the commencement of 
this action. Before the death of Sally Bullin, to wit, on 17 September. 
1879, her said children conTeJed rhe land by deed, sufficient in form, to 

143 



I I N  T H E  SUPREME COURT [I38 

John Hancock, ancestor of defendants, except the plaintiff George 
Bullin, and the same was executed as to him as follows : George Bullin, 
by L. J. Norman. That L. J. Norman and John Hancock are both 
dead, and no authority was given for L. J. Norman to sign George 
Bullin's name to the same. L. J. Norman was at  that time clerk of the 
Superior Court of said county, and properly probated said deed as to 
all the grantors except "George Bullin, by L. J. Norman." As to him, 
L. J. Norman acknowledged the execution of the same to himself as 
clerk of the said court, and ordered the same to be recorded, which was 
done at  or about the date of its execution. 

On 27 February, 1880, Sally Bullin executed a deed in  fee to the 
Iand to the said John Hancock, reserving a life estate in  50 acres of 
the tract (the whole tract consisting of 250 acres). John Hancock 
took immediate possession of the tract of land at  the date of said deed, 
except said 50 acres, and he took possession of that at  the time of the 
death of Sally Bullin, and remained in  actual possession of the same 
to the time of his death; the defendants, his heirs at law, have been in 
possession ever since the death of their ancestor. 

The deed first above referred to, executed by the children of Sally 
Bullin to John Hancock, has, since the beginning of this action, been 
probated as to all the grantors, and recorded the isecond time-the exe- 
cution as to "George Bullin, by L. J. Norman," being shown by proving 
the handwriting of L. J. Norman. 

The court adjudged that the plaintiff and the defendant are tenants 
in common of the land, the plaintiff being the owner of one-eleventh and 
the defendants the owners of the other ten-elevenths; ordered an actual 

partition of the land and adjudged that defendants be taxed with 
(200) the costs. They excepted and appealed. 

W.  L. neece a d  Folger & Folger for plaintiff. 
Carter & Lewellyn and Manly & Hendren for defendants. 

WALKER, J., after stating the case: The only question in  this case is 
whether the plaintiff is tenant in  common with the defendants of the 
land prescribed i n  the petition. I t  was properly admitted by the de- 
fendants' counsel that the deed to John Hancock did not pass the interest 
of the plaintiff in the land, as i t  was executed in  his name by L. J. Nor- 
man without any authority from him. This being so, the plaintiff upon 
the facts of the case owns an undivided one-eleventh interest in  the land 
as tenant in  common with the defendants, unless he has lost that interest 
by the adverse possession of the defendants and their ancestor, John 
Hancock, under color of title. I t  is stated in the case that the land 
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was devised by Nancy Holyfield to Mima Keile and Sally Bullin for  
the term of their natural lives, with remainder in fee to the children of 
Sally Bullin. The children, except the plaintiff, conveyed their estate 
in  remainder to John Hancock, and Sally Bullin also conveyed her life 
estate to him, reserving a life estate in 50 acres. He took possession in 
1880 of all the land except the 50 acres, and took possession of that 
part at the time of her death, and has held possession ever since. Sally 
Bullill died within twenty years next prior to the bringing of this action. 
The possession of John Hancock and his heirs could not become adverse, 
whether held with color of title or without it, until the death of Sally 
Bullin and Mima Keile. I t  does not appear that the latter is dead, but 
we will assume that she died more than seven years before the action was 
commenced, as the parties seem to have based their arguments upon 
that assumption. The possession of the defendants and their an- 
cestors since the death of Sally Bullin has not continued for (201) 
twenty years. 

Conceding that the deed to John Hancock is color of title as to the 
interest of plaintiff, the defendants must still fail in their contention, 
as seven years adverse possession by one tenant in common, even under 
color of title, will not toll the entry of his cotenants, and this is true 
although the person in possession claims the whole by virtue of his pos- 
session under a deed for the same from some of the tenants in common, 
the possession of one tenant in common being in law the possession of 
all. I n  Day v. Howard, 73 N. C., 1, it  is said by Pearson, C. J. "If a 
tenant in common conveys to a third person, the purchaser oqcupies the 
relation of a tenant in common, although the deed purports to pass the 
whole tract and he takes possession of the whole; for, in contemplation 
of law, his possession conforms to his true and not to his pretended title. 
He holds possession for his cotenant and is not exposed to an action by 
reason of his making claim to the whole and having a purpose to exclude 
his fellow." There was no actual ouster of the plaintiff by the defend- 
ants and the law will not presume such an ouster of a tenant in  common 
from an adverse possession by a cotenant for a time less than twenty 
years, when there has been no demand for rents, profits, or possession, 
not even when the possession is held under color of title. Though some 
doubt had been expressed in the earlier cases, it was held in Q l o d  v. 
Webb, 14 N. C., 317, that a possession of seven years by a tenant in 
common, even under color of title, was not sufficient to bar his cotenant, 
but that by long-continued possessiol~ (in that case thirty-six years) an 
ouster might be presumed, and that the statute would run upon a pre- 
sumed ouster, although it was admitted that no actual ouster had ever 
taken place. The principle settled by that case has been followed ever 
since, and the time for the presumption of an ouster from ad- 
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(202) verse possession in  such a case fixed at twenty years, which is 
the time prescribed by the statute in like cases for barring right. 

Lingcgar. 23. Benson, 67 N. C., 150; Covingion v. Stewart, 77 N.  C., 148; 
Neely v. Neely, 79 N.  C., 478. I n  Caldwell v. Neely, 81 N.  C., 114, 
i t  was held following Cloud v. Webb, that the ouster of one tenant in 
common of land by a cotenant will not be presumed from an exclusive 
use of the common property and the appropriation of its profits to his 
own use for a less period than twenty years, and the result is not changed 
when one enters to whom a tenant in  common has by deed attempted 
to convey the entire tract. That case is decisive of this one, and i t  has 
been approved many times since in cases presenting the same state of 
facts. Ward v.  Farmer, 92 N. C., 93; Hicks v. Bullock, 96 N. C., 164; 
Page v. Branch, 97 N.  C., 97; Breeden v. McLaurin, 98 N. C., 307; 
Rascoe v. Lumbsr Co., 124 N.  C., 42. 

His Honor's ruling was in  accordance with this well-settled principle, 
and was therefore clearly right. 

ilffirmed. 

Cited: Whitaker v. Jenkins, post, 479; Dobbins v. Dobbins, 141 
N.  C., 217; Rhea v. Craig, ib., 611; Mott v. Land Co., 146 N .  C., 526; 
McKeel v. Holloman, 163 N.  C., 137; Lumber Co. a. Cedar Works, 165 
N .  C., 85; S. c., 168 N.  C., 350; Alexar~der v. Cedar Works,  177 N.  C., 
142. 

EARP v. MINTON. 

(Filed 25 April, 1905.) 

Judgments-Collateral Attack-Fraud-Proper Remedy. 

1. I n  an action to recover personal property, the plaintiff cannot collaterally 
attack for fraud in its procurement a judgment under which the defend- 
ant claims, and it was error to submit an issue as to such fraud. 

2. When a judgment is attacked for fraud, the proper remedy is by a motion 
in the cause, if the action is pending; but if it has been ended by final 
judgment, an independent action must be instituted. 

(203) ACTION by Dorinda Earp  against L. L. Minton, heard by W. R .  
Allen, J., and a jury, at  June Term, 1904, of WILKES. 

This was a civil action tried in  the Superior Court upon appeal from 
the judgment of a justice of the peace. The plaintiff alleges that she is 
the owner of a cow, and that the defendant is in the wrongful arid un-  
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lawful possession of her. The delendant admits the possession of the 
cow, but denies that his possession is wrongful and unlawful, and avers 
that he is an innocent purchaser for value. I t  appears from the record 
that the defendant purchased the cow from one Cranor, who came into 
possession of her by virtue of a judgment secured by him in an action 
brought before a justice of the peace against Dorinda Earp, the plain- 
tiff in this action, to recover possession of the cow. I n  the present ac- 
tion this judgment was introdused and relied on by the defendant to 
establish his right to the possession of the cow. 

The court submitted the following issues : (1) I s  the plaintiff owner 
of the property in dispute? Ans: Yes. (2)  What was the value of the 
cow? Ans. : $25. (3)  Was the judgment upon which the defendant 
relies procured by fraud? ilns. : Yes. 

From a judgment for the plaintiff, the defendant appealed. 

No counsel for plaintiff. 
HanZy &2 Hendren for defendant. 

BROWN, J. The defendant excepts to the submission of the third issue 
as to fraud in the procurement of the judgment in Cranor v. Earp and 
to the admission of certain testimony and parts of his Honor's charge 
relating to that issue. The defendant's ground of objection to the issue, 
the evidence, and the charge, is the s a m e t h a t  is, that a judgment can- 
not be collaterally attacked for fraud, but it must be impeached, if at 
d l ,  by an independent action. We do not deem it necessary to 
consider these exceptions separately. We think that his Honor (204) 
committed error in submitting the issue to the jury, and it follows 
that the admission of evidence and his Honor's charge in regard 

.thereto are likewise erroneous. I t  is well settled by this Court that it is 
not permissible for a party to attack a judgment in a collateral proceed- 
ing on account of fraud, When a judgment is attacked for fraud the 
proper remedy is by a motion in the cause, if the action is then pending; 
but if it has been ended by final judgment, an independent action must 
be instituted. Carter v. Rountree, 109 N.  C., 29; Smith v. Gray, 116 
N.  C., 311; Burgess v. Kirby, 94 N.  C., 575. 

I n  the case before us the judgment is attacked for fraud in its procure- 
ment. At most, i t  is only voidable for an irregularity not apparent. I t  
is not such an irregularity as to render the judgment absolutely void; 
hence, i t  cannot be attacked collaterally, but it must be impeached, if at 
all, by a separate proceeding instituted for that purpose. Burgess 21. 

Kirby, supra; Neville u. Pope, 95 N .  C., 346; Brittain v. Mull, 99 
N. C., 483. If i t  is contended that the summons in the case of Cranor 
v. Earp was improperly or irregularly served, or that defendant was 
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sick and could not attend the trial, her remedy was to move in that cause 
before the justice to set aside the judgment. 

We are of opinion that in  submitting the issue as to fraud in  the 
procurement of the judgment in  Cranor v. Earp and admitting evidence 
and instructing the jury in  regard thereto, his Honor committed error, 
for which there must be a 

New trial. 

Cited: Kelly v. Odum, 139 N. C., 281; Levin v.  Gladstein, 142 N. C., 
495; Houser v. BonsaZ, 149 N. C., 58; Rawls v. Nayo ,  163 N. C., 180. 

WHITAKER v. WHITAKER. 

(Filed 25 April, 1905.) 

Services to Deceased-Implied Promise to Y a y ,  W h e n  Rebutted- 
Grandchildren-Actions Agaimt Executors-Costs. 

1. Where the deceased did not stand in loco parentis to plaintiffs, and they 
were not members of his family, the presumption of an implied promise 
to pay for services rendered by them to deceased in his last illness is not 
rebutted by the fact that he was their grandfather. 

2. Sections 525 and 527 of The Code, as to costs, are subject to the exception 
in section 1429 providing that no costs shall be recovered against an execu- 
tor "unless it appears that payment was unreasonably delayed or nee 
lected or that the defendant refused to refer the matter." 

3. Where an action was brought against an executor within fifty-two days 
after his qualification, for, services rendered to the testator, and there 
was no refusal to refer, and the recovery was only one-half of the demand, 
the defendant executor was not taxable with costs under section 1429 of, 
The Code. 

ACTION by D. M. Whitaker and another against Aaron Whitaker, 
executor of Isaac Whitaker, heard upon aipeal from a justice of the 
peace by NcNeilZ, J., and a jury, at  November Term, 1903, of SURRY. 

From a judgment for the plaintiffs, the defendant appealed. 

W. L. Reece and Watson, Buxton & Watson for plaintifs. 
Manly & Hendren and Carter & Lewellyn for defendant. 

CLARK, C. J. The plaintiffs, two grandchildren of defendant's testa- 
tor, began separate actions before a justice of the peace, for value 

of services rendered by them to said testator in  his last illness. 
(206) On appeal to the Superior Court, the actions were consolidated, 
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without objection, a separate issue being submitted as to the claim of 
each plaintiff. The plaintiff D. M. Whitaker was a tenant of deceased 
and paid rent to him;  he boarded at deceased's and paid for his board 
in work. The other plaintiff, M. 8. Whitaker, lived a short distance 
from deceased, and was sent for when deceased was stricken h i th  para- 
lysis, went to his house and waited on him jointly with the other plain- 
tiff (except for a few days), two attendants being needed, till his death. 
Neither of plaintiffs was living with testator as a member of his family. 
R e  did notstand to them i n  o c o  parentis, as in Dodson v. ~ c ~ d a m s ,  
96 N. C., 149, nor were they '(members of his family," as i n  Callahan v. 
Wood, 118 N. C., 52, and the presumption of an implied promise to pay 
for services rendered is not rebutted upon the evidence in  this case from 
the mere fact that the deceased was their grandfather. I t  was, there- 
fore, not error to refuse to charge that the plaintiffs, "being grand- 
children, could not recover unless there was a contract to pay for their 
services, and there was no evidence of any contract." 

The plaintiffs presented their claims to the defendant, who not paying 
them at once, they began action within fifty-two days after qualification 
of defendant as executor. The evidence of plaintiffs was that the de- 
fendant said he would not pay "until forced to do so by law." His 
testimony was that he replied that "he would see his counsel; that he had 
nothing in hand to pay then." The jury awarded each of the plaintiffs 
one-half of the amount he claimed. The defendant excepted to the 
refusal of the issue, "Were the claims of plaintiffs unreasonably delayed, 
and did defendant refuse to refer the same?" and also to the judgment 
taxing him with the costs, upon the ground that umeasonable - 
delay had not been made in payment of the debt and the defend- (207) 
and had not refused to refer the claim. 

The general rule, Code, sec. 525, states, "Costs shall be allowed, of 
course, to the plaintiff upon a recovery" in  the following cases: (1) 
Judgments for recovery of real property ; (2)  of personal property ; (3)  
in  actions of which a justice of the peace has no jurisdiction ; (4)  The 
restrictions upon amount of costs laid by subsection 4 do not apply to this 
case. Section 527 embraces this case, however, as it provides: "In 
other actions costs may be allowed or not, in  the discretion of the court.'' 
But all the cases, both those in  sections 525 and 527, are subject (besides 
some other exceptions) to the exception in Code, see. 1429, "No costs 
shall be recovered in  any action against an executor, administrator, or 
collector unless i t  appears that payme$ was unreasonably delayed or neg- 
lected, or that the defendant refused to refer the matter in  controversy," 
in  which events this section makes i t  discretionary with the court to 
award the costs either against the defendant personally or against the 
estate. Under the former system, when a judgment yuando, i.e., a 
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judgment merely ascertaining the debt, was obtained, the plaintiff did not 
recover any judgment for costs. As all judgments against an estate are, 
since The Code, in the nature of judgments quando, to be paid ratably in  
their class (unless secured by a lien), The Code, sec. 1429, adopted 
the same general rule, "No costs shall be recovered in any action against 
an executor, administrator, or collector," subject to this exception, "unless 
i t  appears that payment was unreasonably delayed or neglected, or that 
the defendant refused to refer the matter in  controversy." The burden 
was upon the plaintiffs to show that they were entitled to recover costs 
by coming within the exception. They offered no evidence of a request 
by them, or refusal by defendant, to refer. Prima facie, this action 

having been begun in  fifty-two days after qualification of the 
(208) defendant, payment was not "unreasonably delayed or neglected" 

( M a y  v. Darden, 83 N.  C., 239; Morris v. Morris, 94 N .  C., 618), 
but if the claim was denied by defendant, then the plaintiff would have 
been entitled to bring action at  once under Code, sec. 1427. This would 
have made i t  essential that the court should have submitted an issue 
upon the conflicting evidence as to such denial, but for the fact that the 
verdict of the jury giving the plaintiffs only one-half,of their claim is 
conclusive that if the plaintiffs' version was correct, that the defendant 
refused payment, yet, nevertheless, there was not an unreasonable delay 
or neglect. The authorities are numerous that '(Where there is a ma- 
terial reduction in favor of the defendant between the claims presented 
and the amount allowed on the trial, refusal to pay as prescribed is not 
regarded as unreasonable." See cases collected, 8 Eng. P1. and Pr., 732. 
I n  this case the defendant only did his duty in  protecting the estate 
against an unreasonable demand. 

The judgment will be modified below by rendering judgment in favor 
of defendant against plaintiffs for the costs of the action. The costs 
of the appeal being in the discretion of the Court, Code, see. 527 ( 2 ) ,  
each party will pay his own costs. 

Modified. 

PARKER v. FENWICK. 

(Filed 25 April, 1905.) 

Sales-Breach of Contract-Waiver-Acceptance After Discovery of 
Defects-Action on Warranty-Proof-Neasure of Damages. 

1. A vendee in a contract for the sale of a machine of a specified quality is 
entitled to a reasonable time to investigate to discover an1 such defects 
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as are covered by the contract; but if, after discovering the defects, he 
accepts and uses the machine as his own for two years without any sug- 
gestion of a defect other than that discovered upon its receipt, making 
payments on the contract, he thereby waives any claim for damages for 
such defects. 

2 .  A vendee may sue upon a warranty of spundness in a contract for the sale 
of personalty as collateral to the contract of purchase. 

3 .  In an action on a warranty the vendee is required to prove nothing but the 
contract of warranty, breach thereof, and his damages. 

4. The measure of damages for the breach of a contract for the sale of a 
machine is "the difference between the value of the property received and 
what it would have cost the defendant to purchase such machinery as that 
described in the contract and warranty." 

ACTION by C. W. Parker against J. B. Fenwick, heard by Jolws, J., 
and a jury, at December Term, 1904, of FORSYTH. From a judgment 
for the defendant, the plainxiff appealed. 

Plaintiff, being a resident of Kansas, sold to the defendant, a resident 
/f Forsyth County, in  this State, one merry-go-round with attachiiients, 

for the sum of $2,000, defendant paying $1,000 cash and giving his 
promissory notes, payable monthly, for the balance. To secure said 
notes defendant executed a chattel mortgage on the property. A con- 
tiact was made by correspondence between the parties, all of 
which is set out in the record. The property mas shipped to the (210) 
defendant on 23 March, 1901, and received on 5 April. De- 
fendant wrote plaintiff on 13 April, 1901, that the property had arrived, 
mentioned several defects, etc., in regard to which they had some cor- 
respondence. On 24 April defendant wrote to plaintiff: "The machine 
is running all right and the shooting-gallery draws out the best people 
in the city; am much pleased with it." On 5 May he wrote plaintiff 
inclosing $100 for note due June 1, and inquiring as to the lowest 
amount he would take for the ten notes unpaid. A correspondence was 
carried on between the parties in regard to the payment of the notes as 
they fell due. There was no suggestion in any of the letters of any de- 
fect in  the machine until just before the date of the summons, 7 April, 
1903. The defendant continued to make payments untiI they aggregated 
something over $1,400, leaving a balance due at  the institution of this 
suit of $795. Defendant, by way of counterclaim, alleged that the plain- 
tiff represented that the machine and its appurtenances were of the very 
best make and up to date-the best of its kind on the market, and thas 
he was induced by such representations to agree to pay therefor the sum 
of $2,000. That i t  was not a good machine and up to date, but on the 
contrary, was old-fashioned and out of date and could not do the work 
as represented by plaintiff, and that by reason of the false representa- 
tions made by plaintiff, defendant had been damaged in excess of the 
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balance due, in  the sum of $500. To this counterclaim plaintiff filed ii 
reply, denying the material allegations. 

The court submitted the following issues to the jury: 
1. What amount, if any, is defendant indebted to plaintiff upon notes 

sued on and described in  complaint? Ans. : $795.06. 
2. What amount, if any, is plaintiff indebted to defendant uporj 

counterclaim set up in  the answer ? Ans. : $952. 
3. What is the value of said property described in  complaint now? 

Ans.: $200. 
(211) 4. I s  the plaintiff the owner and entitled to the possession of 

the property described in the complaint ? Ans. : No. 
The correspondence between the parties was put in  evidence, and 

plaintiff testified that the machine was delivered according to contract 
and complied with the representations. Defendant testified in regard 
to the defects, which he said he discovered very soon after putting the 
machine to work. I n  his answer he says: "Soon after its arrival here, 
after the defendant had paid as much as $1,400 on the machine, being 
entirely ignorant of the operation of machines of this character, he 
ascertained i t  was an old-fashioned, out-of-date machine, which could 
not do the work that i t  was represented to him by the plaintiff to do, 
and that by reason of the fraudulent representations he was induced t~ 
part with his money." From a judgment on the verdict, the plaintiff 
appealed. 

L. H. Su!ink for plaintiff. 
Watson,  Buxton  & Watson for defendant. 

CONNOR, J:, after stating the facts: We have carefully read the cor- 
respondence which constitutes the contract between plaintiff and defend- 
ant. We fail to find any suggestion from defendant that the machine 
was not as represented by plaintiff, except that i n  his letter of 13 April, 
1901, he mentioned that some injury was done to the organ by the move- 
ment of the engine on the cars; that there 'was no flag-pole or pulleys 
and that the outfit was short two tent poles. After mentioning these, he 
says: ('I had great trouble in  putting the machine up and getting i t  
to run a track, but have overcome all that now, and do not expect any 
more trouble. You ought to make good all things that are short. I am 
pleased with everything but tent, which was torn in  several places." 
He then proposed to act as agent for the plaintiff in  the sale of these 
machines. He  also said that as soon as he could do some business, he 
aould want another shooting-gallery. I n  the same letter he says 

that his shooting-gallery is drawing out the best people, so far. 
(212) Plaintiff promptly replied to this letter, noting the complaints 
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made, to which defendant responded on 24 April that the machine was 
then running all right and that he was much pleased with it. After 
these letters, we find no further complaint in regard to the matters re- 
ferred to. The defendant did complain that he had been sick and had 
been prevented, by various causes, from doing a successful business. 
He made frequent remittances on the notes and asked for further time 
by reason of poor business, sickness, etc. We find nothing in the de- 
fendant's testimony inconsistent with his letters. 

Plaintiff requested the court to instruct the jury that, ''If the jury 
find from the evidence that the defendant ascertained that the machina 
did not come up to the representations made of it by plaintiff' but that 
defendant continued to use the machine with knowledge of the fact that 
it did not comply with the representations of plaintiff, and that defend- 
ant made payments on the contract, this would be a waiver of any war- 
ranty or representation, and they should answer the second issue 'Noth- 
ing."' His Honor modified the instruction by inserting between the 
words "defendant" and "ascertained," the words "after having a reason- 
able time to investigate." To this modification plaintiff excepted. We 
are of opinion that i n  the light of defendant's testimony the Gstruction 
should have been e?ven as- asked. There. can be no- doubt that the " 
general proposition involved in the instruction as given is correct. The 
defendant was entitled to a reasonable time to investigate for the pur- 
pose of discovering any such defects in the machine as were covered 
by the contract. The plaintiff was not converting this proposition, but 
was insisting that the-defendant, on his own showing, had in fact as- 
certained-discovered-every alleged defect, and after such discovery 
had accepted and used the machine, paying a portion of the purchase- 
money. The only question of law presented upon this hypo- 
thesis, which we think was sustained by the evidence, was the (213) 
duty of the defendant after such discovery. Could he accepk the 
machine, use it as his own for two years, during which time, according 
to his own testimony, its value was reduced to $200, and then refuse 
to pay for it, retaining the property and recovering damages for defects, 
which he admits were known to him almost, if not quite, at the time the 
machine was received? H e  is not setting up a counterclaim for a breach 
of an express warranty in respect to quality. He purchased from plain- 
tiff and was entitled to demand "a merry-go-round of my (plaintiff's) 
manufacture . . . as good as was ever put on the market." I t  had 
been run thirty days at a street fair. Plaintiff was to "thoroughly re- 
paint and varnish it" and to make it "as good as a new merry-go-round." 
Defendant does not allege that this was an express warranty as to qualitn 
of material, etc. The relative rights and duties of the parties is t k  
stated: "There is no dispute as to the rule of law touching the rights 
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of parties under an executory contract for the future sale and delivery 
of goods of a specified quality, in the absence of an express warranty. 
The quality is a part of the description of the thing agreed to be sold, 
and the vendor is bound to furnish articles corresponding with the de- 
scription. If he tenders an article of an inferior quality the purchaser 
is not bound to accept it. But if he does accept it, he is, in the absence 
of fraud, deemed to have assented that it corresponded with the descrip- 
tion, and is concluded from subsequently questioning it. This imposes 
on the vendee the duty of inspecting before accepting, if he desires to 
save his rights in case the goods are of inferior quality." Pierson v. 
Crooks, 115 N. Y., 539. 

Church, C. J., in Dutchess Co. v. Hardimg, 49 N.  Y., 321, says: "The 
aoceptance of the property under such a contract implies a consent or 
agreement on the part of the vendee that the quality is satisfactory, and 
is conclusive upon him. He is not bound to accept a different article 

from that contracted for, and he is entitled to an opportunity 
(214) for examination. The agreed quality is regarded as a part of 

the contract of sale itself, and not as a warranty or agreement 
collateral to it. I n  such a case the vendee must immediately rescind 
the contract and return, or offer to return the goods, or he will be fore- 
closed from all claim. He cannot retain the property and afterwards 
sue for damages on account of the inferior quality." 

Danforth, J., in Brown v. Foster, 108 N.  Y., 387, in discussing this 
question, says: ('The plaintiff then became subject to the general rule 
that one who seeks to reject an article as not in accordance with the con- 
tract must do nothing after he discovers its true condition, inconsistent 
with the vendor's ownership of the property. He would, in such a case 
as the present, be entitled to a reasonable time for examination-long 
enough to put the machinery in operation and see it operate, and he 
might for that purpose do with i t  whatever was necessary, and if, after 
such examination, without dealing with it in any other way, or for any 
other purpose, he rejected it, acceptance could not be implied. . . . 
He used the machine in the prosecution of his business, and although 
complaining, it did not intermit defendant's use. Knowing the defects, 
he continued to run it. His intent in so doing may be gathered from his 
acts as well as from his words, and it could not be said as matter of law 
these acts did not afford substantial proof of an acceptance, not for the 
purpose of examination, but for use. . . . The continued use of 
the machine in the promotion of his own business interests, with knowl- 

A 

edge of its imperfections, was an unequivocal act of acceptance which no 
words of his own could qualify." 

In Reid v. Randall, 29 N.  Y., 358, it is said: "In cases of executory 
contracts for the sale and delivery of personal property, the remedy of 
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the vendee to recover damages on the ground that the article furnished - - 
does not oorrespond with the contract does not survive the accept- 
ance of the property by the vendee, after opportunity to ascertain (215) 
the defect, unless notice has been given to the vendor, or the 
vendee offers to return the property. The retention of the property 
by the vendee is an assent on his part that the contract has been per- 
formed. .. . . There is no intention that the defective article should 
be accepted, and that the vendee should rely upon the covenant for his 
indemnity. The latter is not bound to receive and pay for a thing that 
he has not agreed to purchase, but if the thing is found on 
examination to be unsound or not to answer the order given for it. he - 
must immediately return i t  to the vendor, or give him notice to take 
it back, and thereby rescind the contract, or he will be presumed to have 
acquiesced in its quality. He cannot accept the delivery of the property 
under the contract, retain i t  after an opportunity of ascertaining its 
quality, and recover damages if it be not cf the quality or description 
called for by such contract." 

The same principle is strongly stated in Jones 21. McEwen, 91 Ky., 
374. in which Bennett. J.. savs: "Where there is a contract to deliver , , "  

goods or chattels of a particular description or quality at a future day, 
and the vendor tefiders goods not of the agreed description or quality 
in discharge of the contract, and the vendee, after inspecting them or 
having had a fair opportunity to do so, receives them in discharge of the 
contract. he cannot thereafter maintain an action against the vendor ., 
to recover damages for the defects in the description or quality." The 
learned judge states the proposition in another form: "If the vendee, 
after having inspected them, or after having had a fair opportunity to do 
so, receives them in discharge of the contract, although they do not, 
as to description or quality, comply with its terms, he thereby waives 
every defect, and he cannot recover damages on account of them." 

This Court in Mfg. Co. v. Gray, 111 N. C., 87, by Clark, J., says: 
"The purchaser of the machinery, by the terms of the contract, had a 
reasonable time after he received it to make known its defects. 
But he seems to have kept and used the machinery without oom- (216) 
plaint for some length of time-indeed, until the plaintiff sought 
to recover under the contract because of failure to pay for it. If the ob- 
jection was not made known within reasonable time, and the purchaser 
continued to use the machinery without objection, this was a ratifica- 
tion." The authorities may be found in the note to Benjamin on Sales 
( 7  Ed.), 736-7. "When there has been an acceptance by the purchaser 
of the property it is, as a general rule, absolutely binding and conclusive 
upon him, and pecludes him from alleging that the property is not of 
the character or quality called for by the contract, and he therefore, 
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as a general rule, has no remedy when the property is not of the charac- 
ter or quality required by the contract of sale." 24 ,4. & E. (2 Ed.), 
1157. Of course, if there is controversy as to the unqualified acceptance, 
the fact should be submitted to the jury. The defendant relies upon 
the case of Cox v. Long, 69 N. C., 7, to sustain his right to sue for, or, 
as in  this case, set up his counterclaim, notwithstanding the acceptance 
of the machinery. We have no disposition to bring that decision into 
question. I t  will be noted, however, that the decision rests upon the 
exceptional facts in  that case. The shingles were paid for before de- 
livery, or at least before the plaintiff discovered that they were not of 
the width and length contracted for. This was too late to enable the 
plaintiff to secure other shingles without immense damage to a new 
building then being erected. They could not be returned without loss 

1 to the plaintiff, both in  respect to the price paid and the danger to the 
building. I t  will be further noted that the Court treated the contract as 
an express warranty. The case may be said to be an exception to the 
general rule. I t  is cited in Austin v. Miller, 74 N. C., 274, in which 
Reade, J., referring to the general rule, says : "But if B has paid for the 

article, and by rejecting i t  he may lose the money and the arti- 
(217) cle both, then the better way is for him to receive the article and 

to make the most of it and to sue A for the breach of the con- 
tract." This case can hardly be considered as settling anything more 
than the law upon the peculiar facts stated. I t  is again cited in Lewis 
v. Rowr~twe, 78 N.  C., 327. I n  that case there was an express warranty 
that the defendant should deliver "strained rosin." There can be no 
question about the right to sue upon an express warranty. The defend- 
ants did not deliver the thing contracted for. The rosin was paid for 
before i t  was discovered that i t  was not strained rosin. The real 
question in this case was whether the selection by the plaintiff of the 
barrels of rosin out of a large number of barrels containing more rosin of 
the description called for prevented a recovery upon the warranty. 

I n  Rester v. Miller, 119 N. C., 475, there was an express warranty as 
to quality and finish of the engine; i t  appearing that there was a breach 
of the warranty, the defendants retained possession and used the engine 
at the request of the plaintiff. There were no such facts i n  this case. 
There is a class of cases in which the vendee has been permitted to 
recover because of fraud or of latent defects, or because the fact that 
the article sold did not correspond with the contract could only be ascer- 
tained by use, such as in  cases of seeds sold for planting, guano sold for 
fertilizing. 

Without undertaking to discuss or distinguish the large number of 
. cases cited i n  the text-books, we are of opinion that upon the facts in 

this case, the defendant having, in  a most unequivocal manner and after 
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inspection and discovery of such defects as are now complained of, ac- 
cepted the machinery .and used it for his own purposes for two years 
without any suggestion of a defect other than that discovered upon its 
receipt, he is deemed to have waived any claim ,for damages by reason 
of such defects. Any other rule than that, which we find to be adopted 
by the courts, would render all business transactions involving sales of 
personal property unsafe, and subject vendors to most grievous 
burdens. If a vendee wishes to be relieved of the duty of in- (218) 
spection and protected against all defects, he should demand a 
warranty of soundness. He may sue upon this as collatera1 to the con- 
tract of purchase. I n  such action, either initituted by himself as plain- 
tiff for breach or set up by way c;f cross-action or counterclaim under 
The Code system, he is required to prove nothing but the contract of 
warranty, breach thereof, and his damages. Benjamin on Sales, see. 
610. We do not understand that the defendant claims that there was 
any express warranty collateral to the contract of purchase. We note 
that the form of the second issue does not very clearly present to the 
jury the questiorl of fact to be decided. I t  assumes the very matter in 
controversy-whether the defendant had established any counterclaim. 
The jury were left to infer that the only question for determi-pation 
was the damage. There was, however, no exception to the issue. The 
defendant was entitled to the instruction asked. We are further of 
opinion that there was error in the measure of damage laid down by 
the court. The true measure of damage is "the difference between the 
value of the property received and what it would have cost the defendant 
to purchase such machinery as that described in the contract and war- 
ranty." Mfg. Co. v.  Gray, 126 N. C., 108. We see no evidence of any 
fraud in this case. For the errors pointed out there must be a 

New trial. 

Cited: Mfg. Co. v.  Oil Co., 150 N.  C., 151; Cable Co. v.  Mason, 153 
N. C., 152; Simpson v. Green, 160 N. C., 303; Robifison v. Hufstet ler,  
165 N. C., 461; Guano Co. v. Livestock Co., 168 N. C., 450; Bland v.  
Ha,rvester Go., 169 N. C., 420; Cotton Mills v. Mfg.  Co., 170 N.  C., 671; 
W i n n  v.  Pinch, 171 N.  C., 276; Farquhar v.  Hardware Co., 174 N. C., 
372; Sprout v. Ward,  181 N .  C., 375; Pay v.  Crow&ll, 182 N. C., 534. 
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IN RE SPEASE FERRY. 

(Filed 25 April, 1905.) . 

F e r r i e d o w e r s  of Legislaiure Over-Franchises-Special Acts- 
Powers of County Commissioners. 

1. Article VII ,  section 2 of the Constitution, giving the supervision and con- 
trol of roads, bridges, etc., to the county commissioners, does not deprive 
the General Assembly of the power to pass an act authorizing the estab- 
lishment of a public ferry at  a certain point for a term of thirty years, 
and providing that it shall be unlawful for any person to establish any 
other ferry within one alid one-half miles of said ferry. 

2. The power to establish ferries is one of the attributes of sovereignty which 
is to be exercised by the Legislature itself, or by any agent whom that 
body may authorize to act for it. 

3. An act granting a ferry franchise and making it unlawful to establish any 
other ferry within one and one-half miles thereof is a restriction upon the 
general power conferred upon county commissioners under section 2014 
of T'he Code "to appoint and settle ferries," and the commissioners have 
no power to authorize a ferry within the prohibited distance. 

4. Public ferries are not monopolies, but franchises granted in consideration 
of public services. They may be exclusive, but are simply licenses, re- 
vocable at will. 

PETITION by Spease & Go., heard by 0. H. Allen, J., and a jury, at  
September Term, 1904, of FORSYTH. 

This was a petition filed by Spease & Co. before the Board of Commis- 
sioners of Forsyth County, asking for a license to establish a ferry 
across the Yadkin River near Donnaha; to which petition Poindexter 
& Co. filed exceptions. The board of commissioners made an order 
granting the petition, from which Poindexter & Co. appealed to the 

Superior Court, and from the judgment of the Superior Court 
(220) affirming the commissioners' order, they appealed. 

CLABK, C. J. By chapter 222, Laws 1895, Poindexter &' Co. were ah- 
thorized to establish a public ferry near Donnaha station on the Yadkin 
giver, for the term of thirty years, "subject to the general law, rules 
and regulations governing such ferries." By section 3 of said act i t  is 
provided: "It shall be unlawful for any person to establish any other 
ferry within 1% miles of said ferry." This is  a petition by Spease to 
the county commissioners to allow him to establish a ferry within the 
'forbidden distance, heard on appeal in  the Superior Court. 

There can be no question as to the power of the General Assembly 
to pass this statute. I n  Barrington v. Ferry Co., 69 N.  C., at  p. 173, 
i t  was held that the Legislature, under the power of eminent domain, 
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has the power to grant the franchise of a ferry by a special act, as well 
as to exercise such authority by a general statute vesting the usual exer- 
cise of such power in  the county commissioners, and that Article VII ,  
section 2, of the Constitution, giving the supervision and control of 
schools, roads, bridges, etc., to the county commissioners, does not de- 
prive the General Assembly of the power of special legislation over those 
subjects. For  a stronger reason, this is so, since by the amendment to 
Article V I I  (section 14) in  1875 the Legidature is authorized to "modi- 
fy, change, or abrogate any and all provisions'' of that article, except 
sections 7, 9, and 13. "A ferry franchise may, of course, like any other 
franchise, be granted by a special statute." 12 A. & E., (2  Ed.), 
1092. The power to authorize ferries resides in  the Legislature, but 
i t  may, when i t  chooses, exercise i t  through county commissioners or 
other subordinate boards. Carrow v. Toll Bridge Co., 61 N .  C., 119 ; 12 
A. & E., (2  Ed.), 1090, and, cases in  the notes thereto; 2 Farnham 
on Waters, sec. 290. "The grant of such right to an  inferior 
tribunal does not deprive the Legislature of the right to exercise (221) 
the authority itself, if i t  wishes to do so." 2 Farnham on Waters 
sec. 290; 12 A. 65 E., (2  Ed.), 1093; Wright  v. Nagle, 101 U. S., 
791 ; Chapin v.  Cmsen,  31 Wis., 209 ; Blake v.  NcCarthy,  56 Miss., 654. 
'(A very common restriction is to ordain that no ferry shall be established 
within a specified distance of an existing one." 2 Farnham Waters, sec. ' 

291, and cases cited. 
"Constitutional provisions against the granting of monopolies do not 

apply to the granting of such franchises, and the grant may be exclusive 
a t  the pleasure of the Legislature." 2 Farnham, see. 305, citing Charles 
River Bridge v. Warren, 7 Pick., 344, and numerous other cases. The 
power to establish ferries "is one of the attributes of sovereignty which 
is  to be exercised by the Legislature itself, or by any agent whom that 
body may authorize to act for it" (Garrow v.  Toll  Bridge Co., 61 N.  C., 
119), the opinion going on to quote that under Revised Code, ch. 101, 
see. 30, other ferries were forbidden within 10 miles (now 5 miles, Code, 
2049), unless authorized by the county court (now county commis- 
sioners), which i t  can do, "no matter how near the former, when the 
public convenience may require, and of that the county court is the sole 
judge. But this power of the court i s  necessarily subordinate to that 
of the Leg.Eslature, and wherever that boldy ~ r o h i b i t s  the grant of the 
frafichise of a ferry or toll bridge by the county court at any particular 
place, it puts a n  end to the court's power of granting such franchise at 
that place." 

The only remaining question is, whether the provision of section 3 of 
the act making i t  "unlawful for any person to establish any other ferry 
within 1% miles" was a restriction upon the general power conferred 
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upon the county commissioners under Code, see. 2014, "to appoint and 
settle ferries." I f  i t  was not, then the provision was a vain thing, for 

under Code, see. 2049, no one could establish such ferry, without 
(222) permission of the county commissioners, within 5 miles. The 

Legislative prohibition of any other ferry within a mile and a 
haif of this ferry, established by itself, was a prohibition of any ferry 
by any authority, or i t  meant nothing. That the statute meant this is 
recognized in  the above-cited case and in  all others construing special 
acts,-creating ferries. I n  Robimon. v. Lamb, 126 N .  C., at pp. 495, 497, 
where there was a similar special act, passed i n  1873-4, conferring the 
right of a ferry upon the heirs of Samuel D. Lamb for thirty years, 
with a similar provision that "no other bridge, boat, or ferry shall be 
established within 3 miles of the one allowed by said act," the Court 
said: "The provision of the Legislature of 1873-4 that other ferries or 
bridges would not be allowed within 3 miles thereof was'simply legisla- 
tion restricting the general power of the county commissioners given by 
The Code, see. 2014 (and previous legislation there summed up), to 
authorize public ferries wherever they saw fit." 

That public ferries are not monopolies, but franchises granted in con- 
sideration of public services ( S m i t h  v. Harkins, 38 N.  C., 619), and 
that there is the correlative duty devolved upon the grantees, as common 
carriers, to serve the public, and under public regulations of their 
charges and duties, has been uniformly held from the earliest times and 
in  all jurisdictions. 2 Farnham, m p m ,  sec. 283; Taylor v. R. R., 49 

. N. C., 281, in  which last the exclusive privileges of ferrymen are dis- 
cussed by Pearson, J. No case has ever denied this. Such rights ex- 
isted a t  common law. 3 Blk. Com., 219. There has been, at times, a 
contest whether, when the grant has been by special act and contained 
exclusive privileges, such grant was a contract or merely a revocable 
franchise. I n  Bridge Co. v. Comw., 81 N. C., 491, where the special 
act was passed prior to the Constitution of 1868, the Court doubted that 
the General Assembly had the power by an irrevocable grant or contract 

to deprive the State i n  any case of the benefit of increased 
(223) facilities for transit over its public waters when required by an 

increase in trade and business, and held that an exclusive right 
of ferry, for 3 miles on each eide of the ferry granted (which was 
opposite a large town), was revocable by the Legislature, else i t  would be 
a monopoly forbidden by the Constitution. To same purport, McRee 
v. R. R., 47 N.  C., 186. I n  Robinson v. Lamb, 126 N.  C., 497, the Court 
held without any restriction that all special acts establishing ferries 
were "simply licenses, revocable at  the will of the General Assembly," 
and not contracts. Bridge Co. v. Bridge Co., 138 U. S., 287; Will iams 
v. Wingo,  177 U. S., 601. 
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The General Assembly by the statute here in question, chapter 222, 
Laws 1895, conferred upon Poindexter & Go. the exclusive right to 
operate a ferry at'Donnaha for thirty years, and provided, "It shall be 
unlawful for any person to establish any other ferry within 1% miles" 
thereof. The county commissioners certainly could not make it lawful 
for any person to do so contrary to the statute. As to this matter, the 
General Assembly exercised its own judgment as to what the in- 
terests required, and to the extent of this act abridged the general powers 
conferred upon the county commissioners. Such act is subject to repeal 
by any subsequent Legislature, but not by the board of county com- 
missioners of Yadkin. Had the county commissioners, instead of the 
Legislature, granted the franchise to Poindexter & Go., i t  would have 
been exclusive (Broadax v. Baker, 94 N .  C., 678) for 5 miles on each 
side, instead of 1y2 miles, and would have been for all time instead of 
thirty years, unless and until a subsequent board of county commissioners 
(or an act of the Legislature) should discontinue i t  or establish another 
at  a shorter distance. Bridge Co. v. Flowers, 110 N.  C., 381. The only 
object of taking a legislative grant limited to thirty years and restricted 
:o 1% miles was protection against interference by the county 
commissioners, under their powers under the general statute, (224) 
Code, secs. 2014, 2038, 2049. While the act conferring a grant 
upon Poindexter & Co. specifies that the ferry "shall be in all respects 
a public ferry, and subject to the general law, rules and regulations 
governing such ferries," this could not mean to negative the grant by 
subjecting its duration or its distance from competing ferries to the 
general law. Those were the sole benefits songht for and conferred by 
the special statute, and are subject to repeal by the power that cpn- 
ferred them, but by that authority alone. The county commissioners 
had no jurisdiction to entertain the petitioners' proceeding to establish 
another ferry within the distance prohibited by the act of the Legisla- 
ture, within the time prescribed by it. 

-4ction dismissed. 

Cited: Reed v. R. R., 162 N. C., 360; Power Co. v. Power Co., 175 
N. C., 677; Kornegay v. Goldsboro, 180 N.  C., 451. 



JN T H E  SUPREME COURT [I38 

FISHER v. TRUST COMPANY. 

(Filed 2 May, 1905.) 

Pleadings-Joinder of Causes of Action and Parties-Demurrer. 

1. 9 complaint which alleges that one of the defendants, W., conceived the 
design of defrauding plaintiff's intestate out of his property, and con- 
tinuously pursued that design through a series of transactions from 1889 
till intestate's death in 1903, the steps taken by W. to so defraud intestate 
being alleged, and the fraudulent connection with him of all those who 
allowed TiT. to involve them in his scheme being stated, and such persons 
so participating being made codefendants and asked to surrender so much 
of intestate's property as they fraudulently received, either for their own 
benefit or for that of W. : Held, that a demurrer for misjoinder of causes 
of action and of parties was properly crerruled. 

2. If the grounds of the complaint arise out of one and the same transaction, 
or a series of transactions forming one course of dealing, and all tending 
to orie end, if one connected story can be told of the whole, it is not  
multifarious. 

C'o;isor, and WALKER, JJ., dissenting. 
WAI,I~I:R, J., concurs in the dissenting opinion. 

(225) ACTION by Isabella Fisher, administratrix of B. J. Fisher, and 
others, heirs at law of B. J. Fisher, against Southern Loan and 

Trust  Company and others, heard by Shaw, J., at  February Term, 1905, 
of GUILFORD. From a judgment overruling the demurrer, the defendants 
appealed. 

.- 

Brook Le. Thomson, King & Kimball, and E. J .  Justice f o ~  plaintifs. 
W. P. Byaum, Jr., Scales, Taylor & Scales, and Pou & Fuller for de- 

fendants. 

CLARK, C. J. The defendant demurred for misjoinder of causes of 
action and for misjoinder of parties, and appealed from a judgment 
overruling a demurrer. 

Upon examination of the complaint, i t  differs somewhat from the re- 
citals i n  the demurrer, and the first question is, What are the matters 
set forth as the plaintiffs' cause of action? Parish v. Sloan, 38 N. C., 
610. They are, in substance, that  i n  1888 the defendant E .  P. Wharton 
met B. J. Fisher, an Englishman who had not been long in this country; 
that Fisher was not a practical man  and was of a convivial t u rn ;  that  
Wharton conceived the design of cheating and defrauding Fisher out 
of his property, and continuously pursued that  design through a series 
of transactions from 1889 till the death of Fisher in 1903; the numerous 
steps taken by Wharton to cheat and defraud Fisher out of his property 
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are alleged in  the complaint, and the fraudulent connection with him 
of all those who allowed Wharton to involve them in his scheme is stated, 
and such persons so participating are made parties to the action, 
and they are asked to surrender so much of Fisher's property as (226) 
they fraudulently received, either for their own benefit or for 
thet of Wharton. Wharton, it is alleged, acted in  person in  this matter 
throughout, and also through the Southern Loan and Tmst Company 
(formerly the Wharton-Worth Real Estate Company), a corporation 
under his control, and which was by his influence made Fisher's agent 
and representative with him. The steps taken to effect his purpose to 
sheat and defraud Fisher of his property, as alleged in  the complaint, 
were: (a)  that as agent for Fisher he sold the property in  Greensboro 
known as the Benbow Hotel to a corporation in which he was interested, 
for less than its value, and jmmediately sold his interest at a profit of 
$1,000; ( b )  that Wharton caused the Southern Loan and Trust Com- 
pany to lend to Fisher $8,600 when the latter was in  financial distress 
and great need of money, with the view of acquiring the additional in- 
fluence of a creditor over him; (c) that he took advantage of the fact 
that Fisher needed and was forced to have a large sum of money, and 
of the fact that Fisher had confidence in  him as his trusted and confi- 
dential agent, and procured a contract by which the Southern Loan 
and Trust Company was to be the exclusive agent of B. J. Fisher, and 
sell all of Fisher's land at the unusual commission of 33 1-3 per cent, 
and that Fisher could not sell his property save through this company; 
(d)  that he caused the Southern Loan and Trust Company to lend 
Eisher $36,000, which he was in  great need of, with the purpose of 
tightening his coils about him; and, in addition to the exclusive right of 
sale of Fisher's property, further encumbered this property, which was 
worth from $150,000 to $20@,000, by a deed of trust for $36,000; (e) 
that he falsely represented to Fisher that the Southern Loan and Trust 
lot and building were worth $60,000, when they were not in  fact worth 
over $30,000; that it was a paying investment, and that the 
prospects of its greatly increasing in value were good, and that (227) 
hl. could and would sell the property for $75,000, when he knew 
all this to be untrue; and that by reason of his influence over him on 
account of the fact that he was Fisher's agent and trusted by him, and 
by his influence over him as a creditor, and by these false representations, 
he procured Fisher to enter into a pretended contract to purchase the 
Southern Loan and Trust Building and lot, and Fisher understood, and 
Wharton knew he had caused him to understand, that it was not a pur- 
chase, but that Fisher was taking the title to the property, and was to 
execute his note for $60,000, with the understanding that the note si~ould 
not be paid until the property was sold by the Sou~hern Loan and Trust 
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Company for $75,000, and that in the meantime the note of $60,000 
should draw interest at 4% per cent, and the Southern Loan and Trust 
Company should guarantee that $2,700, the amount of the interest 
on the said note, should be paid to Fisher as a net income from the 
building; and that, in  order to perpetrate this fraud, Wharton and the 
Southern Loan and Trust Company bribed Fisher's attorney by paying 
him $200 to deceive his client, and thereby procured him to advise his 
client that the contract with regard to the sale of the Southern Loan and 
Trust building, which is attached as Exhibit "A" to the complaint, ac- 
complished what i t  was understood between Wharton and Fisher should 
be accomplished, when it was well known to Wharton and the Southern 
Loan and Trust Company and Fisher's attorney, but was not known to 
Fisher, that i t  did not carry into effect the real contract as Fisher un- 
derstood it, and as Wharton and the Southern Loan and Trust Com- 
pany had represented i t ;  ( f )  that with a view of placing Fisher's prop- 
erty out of his hands, and defrauding him of it, so that i t  could not be 
reached by him, Wharton and the Southern Loan and Trust Company 
sold to certain insurance companies, of which Wharton was the vice 

president and one of the active managers, and of which the other 
(228) officers of the Southern Loan and Trust Company were also active 

managers, Fisher's property for much less-than its real value, 
with the full knowledge Iqy the grantees of the fraud being practiced, 
thereby violating the duties which Wharton and the Southern Loan and 
Trust Company owed to Fisher, thus taking advantage of Fisher's con- 
fidence in them as his agents, and using their position as creditors to 
coerce him; (g) that Wharton and the Southern Loan and Trust Com- 
pany, by taking advantage of this same situation, and by the same breach 
of faith, by fraud, and by coercion when i t  became necessary, caused, 
renewals of the deeds of trust to be made from time to time; and by 
means of the same fraud and, during the latter years of Fisher's life, 
more often by coercing him as their debtor, caused Fisher to execute - 
papers, renewal notes, and renewal deeds of trust to the Southern Loan 
and Trust Company, and finally to one of the defendant insurance com- 
panies, i t  having full knowledge of the fraud which had been practiced 
on Fisher from the beginning, and the fraudulent purpose of the 
Southern Loan and Trust Company and Wharton i n  having the renewal 
deeds of trust executed for the benefit of the said insurance company. 

The alleged fraud and improper conduct of Wharton and the Southern 
Loan and Trust Company, and his dealings with Fisher and the other de- 
fendants with the design of cheating Fisher out of his property, which 
purpose, i t  is charged, was finally accomplished, is all told in the com- 
plaint as a connected story. I f  the fountain is tainted, so likewise, is 
the water that flows from i t  into all the streams. Wherever Wharton 
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placed Fisher's property, which he wrested from him by fraud and 
corruption, Fisher's widow and children can go and cornpol those having 
it, with knowledge of the fraud, to surrender it to them. 

As to the alleged misjoinder of causes of action, there are many pre- 
cedents overruling the demurrer on this ground, in cases like this, where 
the objection made was that separate and distinct causes of action 
were stated in the complaint. Among them is Bedso le  v. M o n -  (229) 
roe,  40 N. C., 313. I n  that case Elizabeth Ryals made herwill, 
bequeathing and devising certain property to various people, and among 
other things giving to her brother, Duncan Bedsole, and a friend, Mal- 
comb Monroe, a negro named Dinah, certain other slaves and certain 
land, and making Monroe and Bedsole the beneficiaries of a residuary 
clause, and appointing them executors. Upon the death of the testa- 
trix the will was probated by the executors. The bill was filed in 1848, 
and states that the plaintiff was ignorant and unlearned, and that the 
defendant was a shrewd business man. and it was agreed that the de- w 

fendant should manage the estate, and that he took into his possession 
all the property, but failed to return an inventory, and that the defend- 
ant practiced "upon the ignorance of your orator, through fraud and 
misrepresentation induced your orator to make to the defendant a con- 
veyance of all his interest in the said land," specifically devised, about 
June, 1847, the defendant representing that to be the will of the testa- 
trix, and that this was false. The bill further states that the residue of 
the estate was considerable, and that the defendant had failed to pay 
off the pecuniary legacies. The bill seeks to set aside the deed as 
fraudulent and have &n accounting of the personal estate, and require 
all legacies to be paid and the residue to be divided between the plain- 
tiff and defendant, and that the negroes should be divided. 

Rufin, C. J., delivering the opinion, which held that the principle 
against misjoinder of causes of action cannot apply under certain cir- - 

cumstances, said: '(It is obvious that the principle cannot apply when 
two things doncur. First, when the different grounds of suit are wholly 
distinct, and, second, when each ground would, as stated, sustain a bill. 
If the grounds of the bill be not entirely distinct and wholly uncon- 
rrclcted: if thev arise out of one and the same transaction or 
series of transactions, forming one course of dealing, and tending (230) 
;a one end; if one connected story can be told of the whole, then 
the objection cannot apply." The Court held that the objection of the 
defendant there was not valid. 

I n  H a r n l i n  v. Tucker, 72 N. C., 502, the Court heid that the plaintiff 
could maintain an action for (1) the harboring and maintaining of his 
wife: (2) the conversion of certain personal property to which he was 
entitled j u r e  m a r i t i ;  ( 3 )  inducing his wife, while harbored and main- 
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tained, to execute to the defendant a deed for land, under which he had 
received the rents; (4) for converting to the defendant's own use certain 
mules, farming utensils, etc., set out in the marriage settlement executed 
by the plaintiff and his wife. The Court held, Pearson, C. J., delivering 
the opinion, that there was not a misjoinder of causes of action and that 
the case was covered by C. C. P., see. 126, which is now section 267 
of The Code, and said : "In our opinion the case is embraced by C. C. P., 
sec. 126. The plaintiff may unite in the same complaint several causes 
of action, whether they be such as may have heretofore been denominated 
legal or equitable, or both, when they all arise out of the same transac- 
tion, or transactions connected with the same subject of action, the pur- 
pose being to extend the right of the plaintiff to join actions, not merely 
by including equitable as well as legal causes of action, but to make the 
ground broad enough to cover all causes of action which a plaintiff may 
have against a defendant, arising out of the same subject of action, so 
that the court may not be forced 'to take two bites at  a cherry,' but may 
dispose of the whole subject of controversy and its incidents and corol- 
laries in one action. Should the action become so complicated and con- 
fused as to embarrass the court i n  its investigation, the remedy furnished 
is, that the court may ex mero motu refuse to pass upon matters not 
germane to the principal subject of action." 

The same principles apply i n  cases where there are .more than one 
defendant, as will be seen from the authorities which follow; and, 

(231) in discussing the questiop as to whether there is a misjoinder of 
parties, the cases cited below are also authorities against the 

proposition that there is a misjoinder of causes of action, as will be seen 
from the quotations. I n  Gaines v. Chew, 2 How. (U.  S.), 619, a bill 
was filed against the executors of an estate and all those who purchased 
from them, and the Court held that the demurrer, for multifariousness, 
should be overruled. Mr. Justice McLean, in delivering the opinion of 
the Court. said: 

"The complainants have made defendants the executors named in the 
will of 1811 and all who have come to the possession of property, real 
and personal, by purchase or otherwise, which belonged to Daniel Clark 
at  the time of his death. That a bill which is multifarious may be de- 
murred to for that cause is a general principle; but what shall cdnstitute 
multifariousness is a matter about which there is a great diversity of 
opinion. I n  general terms, a bill is said to be multifarious which seeks 
to enforce against different individuals demands which are wholly dis- 
connected. I n  illustration of this, i t  is said, if an estate be sold in lots 
to different persons, the purchasers could not join i n  exhibiting one bill 
against the vendor for a specific performance." 

After citing authorities, and quoting from them, the Court proceeds: 
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"The bill prays that the defendants, Relf and Chew, may be decreed 
to account for moneys, etc., which came into their hands as executors 
under the will of 1811, and that th t  other defendants who purchased 
from them real and personal property may be compelled to surrender 
the same, and account, etc., on the ground that they had notice of the 
fraud of the executors." 

Further on, the Court, in  speaking of the defendants, says: "They 
have a common source of title, but no common interest in their pur- 
chases. And the question arises, on this state of facts, whether 
there is misjoinder or multifariousness in  the bill which makes (232) 
the defendants parties." 

Further on, the Court says : "There can be no doubt that a bill might 
have been filed against each of the defendants, but the question is whether 
they may not all be included in  the same bill. 

"The facts of the purchase, including notice, may be peculiar to each 
defendant; but these mag be ascertained without inconvenience or ex- 
pense to the codefendants. I n  every fact which goes to impair or estab- 
lish the authority of the executors, all the defendants are alike inter- 
ested. I n  its present form the bill avoids multiplicity of suits, without 
subjecting the defendants to inconvenience or unreasonable expense." 

The Court holds that there is not a rnisjoinder of causes of action, 
as the defendants claim under a common source, under the will referre4 
to. The Court held that one defendant's claim under a different source 
was not properly joined, and ordered an amendment of the bill in that 
respect. 

I n  Oliver v.  Piatt,  3 How. (U. S.), 333, Mr. Justice Story delivering 
the opinion of the Court, used this language: "We are of the opinion 
that the bill is in  no just sense multifarious. I t  is true that i t  embraces 
the claims of both the companies; but their interests are so mixed up 
i n  all these transactions that entire justice could scarcely be done, a6 
least conveniently done, without a union of the proprietors of both 
companies; and if they had not been joined, the bill would have been 
open to the opposite objection, that all the proper parties were not before 
the court, so as to enable i t  to make a final and conclusive decree touching 
all their interests, several as well as joint." 

I n  Parish v.  Sloan, 38 N.-C., 610, the plaintiff filed a bill alleging 
that Dixon Sloan, one of the defendants, was indebted, and executions 
were issued against him, and certain negroes were sold, and some of 
them were brought by the defendant Faison and the remainder by 
Daniel C. Moore; and on the same day Dixon Sloan sold other (233) 
slaves to Faison, upon the agreement that Faison should convey 
the negroes purchased at  the sheriff's sale to David D. Sloan, in trust 
for the wife of Dixon Sloan during her l ~ f e ,  and after her death to her 
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children, the other defendants. I t  was alleged this transfer was made 
in fraud of creditors, etc. I t  was further alleged that John C. Moore 
was security for Dixon, and held'a mortgage from Sloan on several, 
negroes to secure him, and that, later, Dixon Sloan mortgaged to John 
C. Moore cJther negroes to secure another creditor. I t  is then alleged 
that all the debts secured by the mortgage were paid by sale of some of 
the negroes conveyed to John C. Moore. The bill prays that the debts 
due plaintiff be paid out of the negroes mortgaged to John C. Moore, and 
if they are not sufficient, then out of the negroes conveyed to David D. 
Sloan in  trust for Mrs. Dixon and children. 

There was a demurrer filed to this bill upon the ground that it was 
multifarious, in that the slaves sold by Faison, sheriff, are in  no way 
connected with the mortgage of the slaves to Moore. Nmh, J., overrul- 
ing the demurrer, says: "But when one general right is claimed by the 
plaintiff, though the individuals made defendants have separate and 
distinct rights, yet they may all be charged in the same bill, and a de- 
murrer for that cause cannot be sustained." 

Glenn v. Bank, 72 N. C., 626, was an action against an insolvent bank 
and the stockholders therein, and also against certain trustees. A de- 
murrer was filed, upon the grounds that it was sought (1)  to recover 
against the bank on nokes; (2) to set aside a deed in  trust, alleged to 
have been made by the bank to ascertain trustees : (3)  to recover against 
certain stockholders, upon the ground that the bank was insolvent; and 

I that each of said causes of action was a separate and distinct one. Pear- 
son, C. J., in  delivering the opinion, says: "We incline to the opinion 

that the very liberal mode of procedure adopted by C. C. P., 
(234) in  the sections referred to in  the plaintiff's brief, meets the 

difficulties raised by the demurrer; and without deciding the 
I 

points definitely, but allowing the defendants to have the benefit thereof 
1 at the trial, i n  analogy to the equity practice, by which the plea is 

overruled, but 'the equity is reserved until the hearing,' we have come 
to the conclusion that there was no error in  the judgment of his Honor 
by which the demurrer is overruled and the defendants are required to 

I answer." 
I n  Young v. Young, 81 N. C., 91, i t  was alleged in  the complaint that 

Seth Young, in  1856, permitted B. S. Young, his son, to take certain 
land as an  advancement ;, and the latter sold it, with the approval of his 
father, to William Hutchins; and the former delivered his chain of title 
to the purchaser, and agreed to convey the land directly to him, and the 
pv.rcllaae-money was to be paid to B. S. Young, the son, with the consent 
of the father. Subsequently, Ann Young, a daughter of Seth Young, 
married Josiah Young, who agreed to purchase said land from Hutchins 
for $225; and the said Seth Young agreed by par01 to convey the land 
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to Josiah Young when the purchase-money was paid ; that Josiah Young 
paid Hutchins the money and the latter delivered to the former .the 
grants and rnesne conveyances, and Josiah Young took possession of the 
land, but died before Seth Young, leaving surviving the plaintiff, 
Richmond Young, his only heir at law, and his widow, Ann Young, who 
returned to her father, Seth Young, who took possession of the lands and 
obtained possession of the grants and deeds aforesaid; that afterwards 
Seth Young, in violation of his par01 agreement, and in fraud of the 
plaintiff's rights, conveyed the land of Zephaniah Young, who pretended 
to purchase the same, but did so with knowledge of the facts alleged; 
that the defendants Zephaniah Young and Seth Young fraudulently 
refused to convey the land, to plaintiff's great damage, to wit, $2,000; 
and that they and Hutchins refused to pay the plaintiff the sum 
of $225, the price paid for the land by Josiah Young, the plain- (235) 
tiff's father, and interest; that the defendant Zephaniah Young 
wrongfully withholds the possession of the land from the plaintiff, to his 
damage in the sum of $1,000. The prayer asked is (1) that Zephaniah 
Young be declared a trustee for the plaintiff's benefit, and compelled to 
convey the land to him, and for $1,000 damages; (2) for a decree that 
the defendants shall pay the plaintiffs the sum of $225 and interest. 

There was a demurrer, because several causes of action were improp- 
erly joined; the one being to declare Zephaniah a trustee, and another 
a money demand against Hutchins and others for the $225 and interest, 
and a third for the recovery of real property, with damages for with- 
holding it. 

The Supreme Court, through Ashe, J., said, overruling the demurrer: 
'We find it held that if the grounds be not entirely distinct and un-' 

connected; if they arise out of one and the kame transaction, or series 
of transactions, forming one course of dealings; and all tending to one 
end; if one connected story can be told of the whole, the objection of 
multifariousness does not arise. Story Eq. Pl., see. 271; Bedsole v.  
Monroe, 40 N.  C., 313. And if the objects of the suit are single, and it 
happens that different persons have separate interests in distinct ques- 
tions which arise out of the single object, i t  necessarily follows that such 
different persons must be brought before the court, in order that the 
suit may conclude the whole subject. Salvidge v. Hyde,  5 Mad. Ch., 
138. The same doctrine was laid down by Chancellor Walworth in 
Boyd v. Hoyt,  5 Paige, 78. And in Whaley v. Dawson, 2 Sch. and Lef., 
370, it was held that in English cases, demurrers, because the plaintiff 
demanded in his bill matters of distinct nature against several defend- 
ants not connected in interest, have been overruled, where there has been 
a general right in the plaintiff covering the whole case, although 
the rights of the defendants may have been distinct; and so it (236) 
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was held in Dimmock v. V k b y ,  20 Pick., 368, that where one 
general right is claimed by the plaintiff, although the defendant may 
have distinct and separate rights, the bill of complaint is not multi- 
farious. All of the cases were decided upon the principle of preventing 
a multiplicity of suits, which was the object of the 'clause' under con- 
sideration. 

"Applying the principles enunciated i n  the cases cited to our case, we 
are of the opinion the causes of action in the complaint were properly 
united, and the first ground of objection taken by the demurrer cannot 
be sustained." 

I n  Bank v. Harris, 84.N. C., 206, the plaintiff alleged that the de- 
fendant was indebted to i t  in  the sum of $7,000, evidenced by two promis- 
sory notes, for money loaned under a contract prior to 3 February, 
1874; that on 3 February, 1874; 4 May, 1874; 27 July, 1875, he made 
deeds to the respective defendants-Marsden Bellamy, Henry P. West, 
and John D. Bellamy-of separate lots of land, with false recitals of 
money considerations, with an  understanding and agwement with 
each that they should reconvey to his wife, Julia Harris, which has been 
carried into effect, and with intent to defraud his creditors, and that he 
had fraudulently paid off $2,600 of judgments, and had them assigned 
to his wife; and that he owes debts exceeding $50,000, which all his 
property is insufficient to pay. The prayer is for judgment on the debts 
and that the several deeds be declared void. 

There was demurrer because of misjoinder of causes of action and 
of parties, which was overruled. The Court, Smith, C. J., delivering 
the opinion, citing Glenn v. Bank, 72 N. C., 626, said : 

' "It was there held to be competent to proceed against the insolvent 
debtor bank, and against the stockholders upon their individual habili- 

ties under the cliarter, in  the same action. The last objection 
(237) is to the joining of the several defendants, who are connected 

with different transactions, and are without any community of 
interest, and no combination among them is charged. The essential 
unity of the proceeding consists i n  the fact that the debtor's own prop- 
erty is alone sought to be appropriated to his own debt. I f  the convey- 
ances are fraudulent, as for this purpose the demurrer admits, the title 
remains in  Harris, and never was divested out of him. The aid of the 
court is asked to remove a cloud upon the title, by declaring the deeds 
void, so that the property may be sold under the direction of the court, 
and bidders be induced to give value for it. The defendants, other than 
Harris, are made parties because they by their deeds profess to have had 
an interest in  the subject-matter, and section 61 of The Code requires 
they should be, in order that they may be concluded by the result, and 
the adjudication be final. 
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"These general views, we think, are in accord with the current of 
decisions in respect to the construction of the provisions of The Code, 
whose predominant purpose is to make one proceeding adjust and settle 
all controversies abbut its subject-matter. IIamZin v. Tucker, 72 N. C., 
502; Young v. Young, 81 N. C., 90, and the authorities therein cited and 
reviewed." 

I n  King v. Farmer, 88 N.  C., 22, the complaint alleged that the plain- 
tiffs, Mitchell King, Andrew Johnson, the defendant Farmer, and others, 
on 20 September, 1847, purchased a site for a hotel, under an agree- 
ment that one should be erected and be under charge of the defendant 
Farmer as long as the members of the joint stock company to be formed 
should agree, and that in the meantime he should have the privilege of 
buying their shares. Shares of the par value of $100 were subscribed 
for by the members of the joint stock company, the land was purchased, 
and a deed was executed to the plaintiffs King and Johpson, in trust 
for the shareholders, upon which a hotel was erected, and Farmer 
took possession as lessee, and has continued to hold possession, (238) 
appropriating the rents and profits to his own use. That in 1853 
the original parties to the agreement, and the defendant Aiken, who 
was admitted as a shareholder, contracted with Farmer to sell him 
the property for $13,500 (less $1,608, the amount paid by Farmer), 
and the purchase price was to be paid in installments within three yearp, 
.with interest, the title to be retained until the purchase-money was paid. 
That Farmer paid the first installment of $3,000, and has purchased the 
shares of some of the holders, but still owes- part of the purchase-money 
and rents, the amount of which the plaintiffs are unable to ascertain. 
That Johnson is dead, and his representatives are parties plaintiff, and 
the other shareholders and the representatives of such as are dead are 
defendants. 

The prayer is for (1) an adjudication of the rights of the plaintiffs 
and defendants: (2) an account of the purchase-money yet due, and to 
whom it should be paid;; (3 )  an account of the rents and profits, and 
to whom this should be paid; (4) that if Farmer cannot be compelled 
to pay the amount found due, then for a sale of the premises, that the 
trust be closed, and the trustees discharged. 

There was demurrer by Farmer, upon the grounds (1) that the other 
defendants were improperly joined with him in an action for specific 

(2) that there was misjoinder of causes of action in that 
it is sought to have specific performance of the contract for the pur- 
chase of land, and to recover for rents and profits thereon, and again~t 
the defendants for a settlement of the affairs of the joint stock company. 

The Court through Judge Bshe, who delivered the opinion, says: 
"But the several causes of action are such as (as will be hereinafter 
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(339) shown) may be and should be united, not only under the pro- 
visions of The Code, but according to the practice in  former 

equity proceedings." 
Again, the Court says: "As to the cause assigned for misjoinder of 

causes of action: Section 126 of The Code provides that the plaintiff 
may unite in  the same complaint several causes of action, whether they 
be such as have been heretofore denominated legal or equitable, or both, 
when they all arise out of the same transaction, or transactions con- 
nected with the same subject of action; and subdivision 7 of the section 
requires that the causes of action 'must affect all the parties to the 
action.' 

"It was evidently the purpose of the Legislature, in  enacting this sec- 
tion, to prevent a multiplication of actions, by uniting in the same ac- 
tion different causes of action, where they might be joined without sub- 
jecting defendants to the trouble and expense of making different and 
distinct defenses to the saine action. 

"No general rule has been or can be adopted with regard to multifari- 
ousness. I t  is most usually a question of convenience, in deciding which 
the courts consider the nature of the causes united, and if they are of 
so different and dissimilar a character as to put the defendants to great 
and useless expense, they will not permit them to be litigated in the 
same record; but where the different causes of action are of the same 
character, and between the same parties, plaintiffs and defendants, and. 
none other, and no additional expense or trouble will be incurred by 
the joinder of the several causes, the courts, i n  the exercise of a sound 
discretion, on the ground of convenience, usually refuse to entertain an 
objection to the joinder." 

Again, the Court says : "In our oase the agreement between the parties 
to form a joint stock company to build a hotel, to  purchase land for its 
site, the fact of purchase, the erection of the hotel, the lease first, and 

then the sale to Farmer-all constitute a series of transactions 
(240) connected together and forming one course of dealing." The 

demurrer was overruled. 
I n  Heggie v. Hill, 95 N. C., 303, the action was brought to recover 

of the defendants Hill  and Watkins, in  one aspect of the case, the 
rents described in  the complaint; and, in  another, the recovery from the 
Building and Loan Association the surplus of the proceeds of the sale 
of the same land, after satisfying the debt. The defendants demurred 
upon the ground that separate and distinct causes of action were united 
in  one complaint against the Building and Loan Association, and also 
against the other defendants, which have no connection with each other. 

The Court, through Judge Ashe, said, overruling the demurrer: "The 
Code, 267, subdiv. 1, provides, 'that causes of action may be joined when 
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they arise out of the same transaction or transactions connected with 
the same subject of action.' We do not think this section of The Code 
makes any substantial change in  the rules of practice which obtained 
before the adoption of The Code, in  the courts of Equity, with regard 
to multifariousness. Whatever e fec t  it may have had has been to en- 
large the right of uniting in one action diferent  causes of action." 

Again, quoting Bliss on Code Pleading, see. 110, the Court says: 
"When several persons, although unconnected with each other, are made 
defendants, a demurrer will not lie if they have a common interest 
centering in the point in issue in  the cause." 

Again, quoting section 126 of Bliss, the Court says: ('Not only under 
this class may all causes of action be united in  one proceeding, that arise 
out of the same transaction, but also those that arise from different 
transactions, provided they are connected with .the same subject of the 
action." 

In Benton v. Collins, 118 N.  C., 196, the defendant was sued for 
damages by reason of an assault made on plaintiff, and it was 
alleged that Collins, the defendant, had fraudulently conveyed (241) 
his property to the other defendants, and the plaintiff asked for 
judgment against Collins for damages, and against Collins and the 
others to set aside the conveyance as fraudulent. The defendants, other 
than the trustee in  the deed of trust from Collins, demurred upon the 
ground that a cause of action arising out of a tort was joined with the 
action to set aside the deed from Collins to his codefendant as fraudulent, 
and, further, because the defendant sought to be subrogated to the surety 
of the defendant Collins' bond in arrest and bail proceeding, alleging , 
t h l t  the surety had been indemnified by an additional conveyance of 
Collins' property. The Court overruled the demurrer. 

I n  Solomon v. Bates, 118 N. C., 311, the plaintiff, a creditor of a bank, 
brought an action against the bank directors for gross negligence, where- 
by plaintiff was injured, and also because of the fraud and deceit of the 
directors in  making false statements and misrepresentations, which in- 
duced the plaintiff to deposit with the bank, and asked that the cor- 
poration might also be joined with the defendants or not, as the plaintiff 
elected. There was a demurrer upon the ground that the several defend- 
ants were charged with an intent to defraud the public and the plaintiff, 
by holding out the Bank of New Hanover as solvent, when no conspiracy 
among the defendants was alleged. 

The Court held that, "While breach of a duty imposed by statute or 
express contract is ex contractu, the breach of a duty imposed by law 
arising upon a given state of facts is a tort." Again, the Court said: 
"There is the same 'subject of action' throughout, i.e., the plaintiff's loss 
of his deposit. I f  this ground of demurrer had been well founded, the 
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(242) remedy would have been, not to dismiss, but simply to divide 
the action, which would have caused a multiplicity of actions, 

with increased costs to the parties and the public as well, without any 
benefit, apparently, to the defendants." 

I n  Cook v. Smith,  119 N .  C., 350, the plaintiff brought an action 
against the defendants, alleging that the defendants, sheriff and sureties 
on his bond, were liable, and that a person who directed or procured 
auch levy i n d  sale to be made, togetherwith those on an indemnity bond, 
which said person had given, were liable. There was a demurrer be- 
cause there was an alleged misjoinder of causes of action. The Court 
held that there was no valid objection upon the ground of a misjoinder, 
and said in  part:  

"In the full discussion of this auestion a t  last term, in Benton v. Cok 
l i m ,  supra, the authorities are reviewed, and i t  is pointed out that when 
the causes of action arise out of the same transaction they may be joined, 
though one should be for a tort and the other in  contract; and such 
seems the manifest intention of section 267 of The Code. Suppose the 
demurrer for misjoinder were sustained, the Court could merely order 
the action divided into two (Code, sec. 272; Pretzfelder v. Ins. Co., 
supra),  and then on the trial of each of those actions the same witnesses 
would be iqtroduced, the same transaction proved, and the same ques- 
tions of liability would arise, thus doubling the time and expense of the 
litigation, without any possible benefit to any one. I t  is to prevent this 

I very state of facts that The Code, sec. 267, expressly provides that 'the 
plaintiff may unite in the same complaint several causes of action, 
whether they be such as have been heretofore denominated legal or 

I equitable, o; both, when they arise out of (1) the same transaction, or 
transactions connected with the same subject of action.' " 

I n  a still more recent case, Daniels v. Fowler, 120 N .  C., 16, the 
Court cites nearly all of the above cases, giving brief extracts, and sums 

I up in  the language of Rufin, (7. J., in  Bedsole v. Norwoe, 40 N.  C., 313, 
that if the grounds of the complaint "arise out of one and the 

I 
(243) same transaction, or a series of transactions forming one course 

of dealing, and all tending to one end: if one connected story 
can be told of the whole," i t  is not multifarious. I n  this opinion we 
have gone over the same ground, only giving at length the facts in each 
case, and longer extracts from the same opinions, for which we are in- 

I debted to the plaintiff's brief. The'three latest cases above quoted are 
cited with approval by Walker, J., in Reynolds z.. R. R., 136 N.  C., 347. 

I The above authorities are clear, full, and explicit. I t  is unnecessary 
I 

for us to reiterate ~vhat  has been so well said therein. The joinder of 
causes and parties in this action is fully justified by the precedents and 
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is in  the interest of a full and fair  investigation of the fraud charged. 
In  overruling the demurrer there was 

No error. 

CONNOR, J., dissenting: As fa r  back as 1879, in  Young v. Young, 81 
N.  C., 91, Mr. Justice Ashe said: "While i t  was the object of the 
Legislature, by adopting section 126 of The Code (now section 267)) to 
avoid a multiplicity of suits and prevent protracted and vexatious liti- 
gation, the first subdivision of the section has given rise to more un- 
profitable litigation and fine-spun disquisition upon its construction than 
any other aection, not excepting section 343 (590)." After reviewing 
a number of decisions, he concludes: "And so complex, uncertain, and 
defiant of.logic has the subject proved that the courts have failed to 
derive any aid from even the 'reason of the thing,' that dernier resort 
of some judges when all other resources have failed." With this unin- 
viting introduction to the subject, one may well hesitate to enter upon 
its discussion. With all possible deference to the judges, an  exami- 
nation of the cases, since the words quoted were written, does not 
show any very marked progress in  placing the subjeet on any 
satisfactory basis. A perusal of the very full briefs of eounsel (244) 
in  this case only tends to illustrate the truth that judges are not 
unlike doctors in their proverbial tendency to differ. I t  is not in this 
case a matter of very great importance whether the demurrer be sus- 
tained or overruled, and the usual reason which is advanced for writing 
dissenting opinions, that the decision of the Court is out of line with 
the precedents, does not exist, because i t  must be conceded, I think, that 
each brief contains decisions which fully sustain the respective views. 
If we attempt to follow the numerous decisions in the Code States, we 
will Eoon find ourselves in a labyrinth of ever-crossing paths leading to 
confusion worse confounded. 

1 cannot concur with the opinion of the Court, not because I think 
it is unsupported by authority, but because I think the weight of au- 
thority and the "reason of the thing" the other way, and t,hat it is 
productive of confusion and probable injustice. A few general ele- 
mentary propositions appear to be practically agreed upon. "A claim 
against two or more defendants cannot be properly united in  the same 
bill with a separate claim against one only. Beach Mod. Eq. Pr., see. 
421. ('ausl .: of action which may be joined must affect all parties to 
the action. Therefore, when a complete determination to a cause of 
action, joined with others, requires parties not necessary to the other 
-?uses of action, held to be demurrable." Logan v. Willis, 76 N.  C., 416. 
Bodman, J., says: "The fifth cause of action is misjoined with tl~cs 
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others." C. C. P., see. 126, says that "The causes of action which may 
be joined mast affect all the parties to the action." 

"The defendants i n  each statement must be the same; thai is, the 
parties must be affected by each cause of action, and it is a misjoinder 
(in equity pleading i t  is called multifariousness) to charge certain per- 

sons as respects one cause of action, and in  another statement 
(246) bring in  another party or show another party is interested, or 

that some of the necessary parties in the former statement3 are 
not interested." Bliss Code Pleading, 123. I f  these propositions are 
correct, I am unable to see any "legal affinity" between the cause of 
action alleged against the Southern Loan and Trust Company and 
Wharton based upon alleged dealings with the plaintiff's intestate re- 
sulting i n  the conveyance to a trustee for the Trust Company which i t  
is sought to cancel, and the cause of action against Wharton alone for 
alleged misconduct in the sale of the Benbow Hotel, in  which, so fa r  as 
I am able to perceive, the Trust Company has and can by no possibility, 
have the most remote interest. A careful examination, with the aid of 
very able briefs and oral arguments, fails to discover any other connec- 
tion between Wharton's dealing with Fisher in  respect to the Benbow 
Hotel and the Trust Company building and the contracts relating there- 
to, than that which arises from the fact that two of the persons are 
parties to one and three of them to the other transaction. No  judgment 
upon or in  regard to the sale of the Benbow Hotel could possibly affect 
the Trust Company-therefore, by the test which this Court in  Logam 
v. Wallis, supra, applied, they should not be joined; that the judgment 
"must affect all the parties to the action." While i t  would not be 
profitable to undertake to distinguish the many cases cited in the plain- 
tiff's brief, and relied upon by the Court, from the one before us, it may 
be noted that in Gaimes 11. Chcw, 2 How. (43 U. S.), 619, the Court held 
that i n  respect to one defendant there. was a misjoinder, because she 
claimed under another source. 

Mr. Justice McLean says in respect to another objection: "In the 
lendition of this account the other defendants have no interest, and 
such a matter, therefore, ought not to be connected with the general 

objects of the bill." 
(246) I n  Benton v. Collim, 118 N .  C., 196, the primary right sought 

to be enforced against Collins was redress for personal injury. 
I t  was alleged that for the purpose of obstructing the enforcement of 
this right he had made a fraudulent conveyance to the other defendants 
of his property. The joinder of the two causes of action was properly 
sustained. The question is thus stated by Smith,  C. J., in Bank u. 
Harris, 84 N.  C., 206: 'Why should a plaintiff be compelled to sue for 
and recover his debt, and then to bring a new action to enforce payment 
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out of his debtor's property, in the very court that ordered 'the judg- 
ment 2" When the mind accepts the truth that the ultimate relief which 
the l ~ w  gives to one sustaining a personal injury is the same as that 
given for failure to pay a debt-a final process against the defendant's 
property-it is clearly seen that there is no reason why obstruction 
to such relief may not be removed by the same judicial procedure in the 
ore case as in the other. The proposition is stated: "When several 
persons, although unconnected with each ather, are made defendants. 
a demurrer will not lie if they have a common interest centering in the 
point in issue in the cause." Heggie v. Hill, 95 N. C., 303. This is 
equally applicable to the decision in Daniels v. Fowler, 180 N.  C., 14; 
Hamlin v. Tucker, 72  N .  C., 502. I t  is said, however, that "if one con- 
nected story can be told of the whole, then the objection cannot apply." 
This phrase has been used by many eminent equity judges and, when 
kept within proper limitations, is n happy one. Happy phrases and 
epigrams, like analogies, may sometimes be overworked. I n  Bedsole v. 
Monroe, 40 N.  C., 313, in which the expression is used by Rufin,  C. J., 
there was but one defendant. T h e  chief Justice exprkssly -notes the 
difference in the practice sustaining demurrers for multifariousness 

L ., 
where two defendants are brought in and where only one is before the - 
court. A man's entire business career is, in a certain sense, one con- 
nected story. Each part is interlinked with and in a measure depend- 
ent upon that which precedes it. Certainly, it is in no such 
eense that all persons with whom he deals or has business rela- (247) . > 

tions are correlated for the purpose of being joined in one civil 
action in courts of justic'e. There must be some "legal affinity" be- 

. tween persons and transactions to entitle him to bring them into court 
yoked together. A failure to observe this elementary principle in the 
law of procedure destroys that reasonable certainty and simplicity in 
the administration of justice which is so desirable, and produces con- 
fusion, uncertainty, and injustice. A11 reforms are endangered and 
often defeated by their advocates who, in turning their backs upon the 
past, rejecting its teachings based upon experiencd, plunge into un- 
known and untried fields, causing to come about the very evils which 
they vainly suppose they are avoiding. Any one at all conversant with 
judicial proceedings knows that substantive rights and liabilities are 
indissolubly connected with remedial rights and liabilities. Without 
further dikussion of a subiect which is not indebted to either text- 
writers or judges to any very great extent for clarification, I content 
myself with saying that I am unable to see in what way the several 
causes of action set forth in the complaint can be said to be ('the same 
transaction or transactions connected with the same subject of action." 
If the plaintiff, as The Code requires, had stated separately the two or 
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more causes of action, the absence of legal relationship would have been 
more transparent. I think that the demurrer should have been sus- 
tained and such order made as The Code provides. 

Cited: Oyster v. @ining Co., 140 N. C., 137; McGowan v. Ins. Co., 
141 N.  C., 368, 9 ;  Settle v. Settle, ib., 564; Hawk v. Lumber Co., 145 
N. C., 50; Ricks v. Wilson, 151 N.  C., 50; Quarry Co. v. Construction 
Co., ib., 351; Worth  v. Trust  Co., 152 N. C., 244; Sherrod v. Dawson, 
154 N. C., 521; Chemical Co. V .  Floyd, 158 N.  C., 462; Ayers v. Bailey, 
162 N.  C., 212; Lee v. Thornton, 171 N. C., 213, 214; ~ n ~ r a m  v. Gorbit, 
177 N.  C., 322; Sewing Machine Go. v. Burger, 181 N.  C., 257; Taylor 
v. Ins. CC, 182 N. C., 122. 

(2483 
HOLSHOUSER v. COPPER COMPANY. 

(Filed 2 May, 1905.) 

Foreign Corporatiorn-Receivers-Probable Claims-License Fees as 
Preferred Debts-Efect of Foreign Statutes-Statas as Claimants- 
Comity. 

1. Where a receiver of an insolvent foreign corporation was appointed under 
the corporation act of 1901, a claim by the State which chartered the 
corporation, for annual license fees, was provable, section 194 of The Code 
as to actions against foreign corporations not applying to this proceeding. 

2. A statute of New Jersey, providing that the annual license fees required to 
be paid by corporations chartered by that State "shall be a preferred debt 
in case of inwlvency," can have no extraterritorial force, and in insolvency 
proceedings in this State a preference for such claim will not be allowed. 

3. A foreign creditor cannot, by the operation of any law of his own State, 
acquire any preference over resident creditors in the administration of 
assets which are situated here. 

4. The fact that the claimant is a State does not modify the general rule of 
comity so as to confer upon her any greater right or privilege than is 
possessed by the ordinary suitor in our courts. 

0 

ACTION by J. A. Holshouser Company and others against Gold Hill  
Copper Company, heard by Gooke, J., at September Term, 1904 of 
ROWAN. 

This is a proceeding under Laws 1901, ch. 2, see. 13, instituted by the 
plaintiffs as creditors of the Gold Hill  Copper Company to have a 
receiver appointed to take charge of its assets and apply thew under the 
orders and directions of the court to the payment of its debts. I t  is 
alleged in  the complaint that the company has suspended its ordinary 
business for want of funds to carry i t  on; that attachments have been 
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levied upon its property, and sundry judgments have been (249) 
docketed against it, some of which are alleged to have been 
satisfied, though the fact does not appear upon the record; and that owing 
to the different dates and priorities of the liens and to the mixed 
character of the company's assets and the contest as to the payment of 
some of the aforesaid judgments, and generally to the complicated con- 
dition of its affairs, and the consequent difficulty of ascertaining the 

. 

rights and preferences of creditors, it is necessary that a receiver should 
be appointed to preserve the property and save it from sacrifice by forced 
sale under executions. The answer denied some of the allegations of 
the complaint, but it is not necessary at present to do more than make 
a reference to the fact, as it does not affect the matter in dis- 
pute. The court appointed a receiver, and he has taken possession of 
the assets of the company, and, under an order of the court requiring 
him to do so, he has notified all creditors to come in and prove their 
claims, to the end that they may be passed upon and scheduled and then 
reported to the court. Numerous claims were presented' and proved, 
and among others one in behalf of the State of New Jersey for the 
sum of $12,000 for what is called in its statute "a franchise or annual 
license fee" due for each of the years 1901, 1902, and 1903, that is, 
$4,000 annually. The defendant company was incorporated by the 
State of New Jersey, though i t  seems to have transacted all of its busi- 
ness in this State, where its assets are situated. A statute of New 
Jersey requires a corporation, receiving its charter from that State, to 
pay annually a license fee or franchise tax of a ce~tainlper centum on its 
capital stock, the amount in each case to be ascertained in the manner 
therein prescribed. I t  is further provided as follows : "Such tax, when 
determined, shall be a debt due from such company to'thk State, for 
which an action at law may be maintained after the same shall have been 
in arrears for the period bf one month; such tax shall also be a 
preferred debt in case of insolvency." The receiver refused to (250) 
allow this claim of the State of New Jersey, upon Bhe ground that 
"as a matter of law the claim of said State for $12,000 and interest, im- 
posed for taxes upon the Gold Hill Copper Company for the years 1901, 
1902, and 1903, is not provable in this jurisdiction." Counsel for the 
State of New Jersey excepted. This exception came on to be heard by 
Judge Cooke, who *reversed the decision of the receiver in principle and 
made the following ruling: "The court finds that the State of New 
Jersey is entitled to prove a claim of $8,000, with interest from the date 
of this judgment, and. it is so ordered and adjudged, and ,this claim 
has no priority over other claims proved against this corporation." ,. 
. The defendant, the Gold H i n  Copper Company, and two of its un- 

secured6creditors; James Phillips and Walter G, Newman, excepted .to 
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this judgment upon the ground that the claim is \not provable in this 
proceeding, i t  being a claim of a foreign creditor or nonresident against 
a foreign or nonresident corporation, and the court has no jurisdiction, 
as the cause of action did not arise and the subject of the action is 110t 
situated in  this State, within the meaning of section 194 of The Code, 
forbidding such actions to be brought in  the courts of this State. 

The State of New Jersey excepted to the judgment, upon the ground 
that i t  was entitled not,only to prove its claim and have i t  paid in this 
proceeding, but was also entitled to priority in  payment out of the 
assets of the company over all of its creditors, whether holding liens 
by attachment, judgment, or otherwise, i t  being by the very terms of 
the statute a preferred debt. 

I Having thus excepted, the said parties appealed to this Court, the 
Copper Company and its two creditors above named uniting in thcir 
appeal. 

T. F. Klutix for creditors. 
(251) A. H. Price and J.  H. Horah for State of New Jersey. 

APPEAL O F  NEWMAN AND PHILLIPS. 

WALKER, J., after stating the 'facts i n  both appeals: The Copper 
Company and the two creditors who Fa \e  appealed contend that the 
claim of the State of New Jersey is not provable in  this suit, as its 
cause of action did not arise in  this State and the subject of its action 
is not situated here, and they rely on the provision of section 194 of The 
Code. We do not think that section applies in  the way indkated by the 
appellants. 'The cause of action in  this proceeding is that of the  credit- 
ors of the Copper Company, and consists not only in the failure of the 
company to meet its obligations, but in the suspension of its ordinary 
business, which entitled the creditors to have its assets placed in the  
hands of a receiver for the purpose of being applied to the payment 
of its debts. This proceeding is equitable in its nature, and the juris- 
diction of the court in respect to the claims of the creditors of the 
corporation must be determined, not by regarding i t  as a suit by each 
one of them for the purpose of recovering his debt, as if he had brought 
an ordinary civil action wherein the liability would be fixed by judgment 
and enforced by execution, but the cause of action must be considered 
as one belonging to the creditors, who have the right under the statute, 
if not on general principles of equity, to have all the assets of the con- 
cern placed in the possession of the court, through its duly appointed 
oscer, to the end that the rights of all parties therein may be ascer- 
tained and distribution made accordingly. I t  has become the settled 
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rule in this country that the assets of an insolvent corporation constitute 
a trust fund for the paymek of its debts, and the remedy of its credit- 
ors by action in the nature of a suit in equity, or by what is called a 
creditm's bill, to have the assets administered for their benefit, is firmly 
established. Hill v. Lumber Co., 113 N.  C., 173; Bank v. Cotton Mills, 
11-5 N. C., 507. The cause of action is the right which arises out 
of the default of the corporation, thus to proceed against it for (252) 
the purpose of applying its property to the satisfaction of its 
debts, and the subject of the action is tho assets themselves, which are 
taken into the custody of the court for the purpose of enforcing the 
equity of the creditors. I t  is not like an ordinary action for the re- 
covery of a debt, in which the cause of action is the default of the debtor 
and the subject of the action is the claim or debt for which he sues. The 
latter cannot be maintained by a nonresident against a foreign corpora- 
tion, under section 194, unless the cause of action arose in this State 
or the subiect of the action has its situs here. So it has been held that. 
when an ordinary action for the recovery of a debt is brought by a 
nonresident against a foreign corporation, and the cause of action did 
not arise in the State of the forum and the subject of the action is not 
situated there, the court has no jurisdiction, though property in that 
State belonging to the debtor is attached, as the attachment is ancillary 
to the main action and the property upon which it is levied is in no 
sense the subject of the action. I n  our case, however, the proceeding is 
directed against the property as a fund held by the corporation in trust 
for its creditors, and though they have no lien upon the assets of the 
corporation, but a right of priority in payment over the stockholders, 
as explained by MacRae, J., in Bank v. Cotton Mills, supra, their suit 
to subject the assets to the payment of thier claims is somewhat analo- 
gous to a suit in  which i t  is sought to impress property with a trust 
in behalf of a creditor and to enforce payment of his debt out of it, and 
so far as the question now being considered is concerned, it is not in 
principle unlike a suit to foreclose a mortgage or to have administered 
in behalf of creditors any property or fund specially set apart by their 
debtor as a security for their claims. I n  all such cases, where the prop- 
erty is situated in this State, suit can be brought here under section 
194 of The Code. I n  the case at bar, when the receiver was ap- 
pointed and notice was issued under the order of the court to (253) 
creditors, those who came in and proved their claims joined with 
those who had originated the suit in one common cause against the 
defendant, and while in a certain sense the action may be considered as 
instituted for and in behalf of each of the creditors, it is nevertheless 
the joint action of all, and i t  would be strange indeed if the jurisdiction 
of the court in such a case could be made to depend upon what would 
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have been an inherent defect in the cause of action of any one of the 
creditors if his action had been prosecuted skparately and solely for the 
recovery of a personal judgment to be enforced by an ordinary execu- 
tion. We cannot adopt the construction suggested by counsel, but must 
hold, on the contrary, that in a case like this one the jurisdiction of 
the court must be determined by the general scope of the relief sought, . 
without reference to the charaoter of any particular debt which may be 
proved before the referee. I n  this connection, the languagc of the Court, 
speaking by Danforth, J., in  McRinney v. Collins, 85 N. Y., 221, and 
construing similar words in The Code of that State, seems applicable: 
"It is therefore apparent that the phrases 'cause of action7 and 'subjecfi 
of action' are not used interchangeably or -8s synonyms. I t  is not easy 
to define their precise meaning, but i t  seems apparent they relate not 
to an action at law, though to one which formerly would have proceeded 
in equity; the object being to give some specific relief rather than a 
simple judgment again& a person, as in an action to cancel a mortgage 
upon the ground of usury, or to enfocce specific pLerformance, or to at- 
tain such relief as by the rules of the common law was denied to the 
suitor in its forum--certainly not an action where the only relief sought 
was a judgment upon contract for the payment of money." We are not 
required to assent to the view that the w ~ r d s  of the statute should be 
confined strictly to suits cognizable formerly by courts of Equity7 as 

it is sufficient for.our purpose that, in the case citqd, the juris- 
(254) diction of the court is conceded where a fund is brought under 

its control to be administered for the benefit of creditors, eyen 
if some of the plaintiffs are nonaesidents. 

The ruling of the court that the claim of the State of New Jersey is 
provable in this case was, in our opinion, correct. 

No error. 

APPEAL O F  THE STATE O F  NEW JERSEY. 

WALKER, J. I n  this appeal the question is presented whether the 
State of New Jersey is entitled to priority or preference over the other 
creditors, and especially over the lien creditors, in the payment of the 
debts of the Copper Company out of its assets which are now in the 
hands of the receiver. When i t  was provided by the State of New 
Jersey that the "annual license fee or franchise tax" should be a pre- 
ferred debt in case of insolvency, it was evidently the purpose that 
the words should apply only to such proceedings in insolvency as should 
be instituted in that State, for we must presume that the Legislature 
did not intend that the statute should have any force beyond the terri- 
torial limits *of1 the State, its operation being restricted to those limits, 
except in so far as it may be given effect in another State by the law 
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of comity. McLean v. Hardin, 56 N. C)., 294. We find upon examina- 
tion of the laws of New Jersey that there is a statute there-substantially 
like the act of 1901 (chapter 2, section 78)) and strikingly similar in 
phraseology. I t  must be conceded that the State of New Jersey had 
no power to provide how the assets of a corporation situated in this State 
shall be distributed, or, by force of its statute, to confer any right of 
priority upon one of her own citizens or upon herself in respect to those 
assets. They are here, and always have been here, and are subject to 
the o~erat ion of the laws of the State. the Hex loci rei sitae, or the law 
of t h l  forum in which they have been'sequestered for the benefit 
of the creditors of the corporation. Hunt v. Gilbert, 54 Ill.. (255) 
App., 491; R r u g e ~  v. B a d ,  123 N. C., 16. It has been estab. 
lished by the great weight of authority, as a part of the settled jurispru- 
dence of this country, that personal property, as against creditors, has 
locality, and the lex loci rei sitae prevails over the law of the domicile, 
with regard to the rule of preferences in the case of insolvent estates. 

The laws of other governments have no force beyond their territorial 
limits, and if permitted to operate in other States, i t  is upon a principle 
of comity, and only when neither the State nor its citizens would suffer 
any inconvenience from the application of the foreign law. Dunlap v. 
Rogers, 47 N. H., 281; Harrison v. Sterry, 5 Cranch., 298; Ogdem v. 
Xaunders, 12 Wheat., 214. 

The general rule is, beyond question, that one State cannot prescribe 
a rule of action for another, but each must exercise its sovereign power 
within its own sphere and without exerting any influence upon the course 
of procedure or the administration of the law in any other jurisdiction. 
When the courts of a State give effect to a foreign law, i t  is by courtesy, 
or, what we call in  the law, comity, and such effect of the law results 
solely from the exercise of this act of favor, and not from any intrinsic 
extraterritorial force of the law itself, but because by comity we make 
i t  our law. Alvany v. PoweEl, 55 N. C., at p. 59. Discussing this ques- 
tion, Story in his Conflict of Laws (8 Ed.), sec. 414, says: "If there 
is in such cases a conflict between our own laws and foreign laws as 
to the rights of our citizens; and one of them must give way, our own 
laws ought to prevail. The most convenient and practical rule is that 
statutable assignments, as to creditors, shall operate intraterritorially 
only. If our citizens conduct themselves according to our laws in re- 
gard to the property of their debtors found within our jurisdiction, i t  is 
reasonable that they should reap the fruits of their diligence, and not 
be sent to a foreign country to receive such a dividend of their 
debtors' effects as the foreign laws allow. I f  each government (256) 
in cases of insolvency should sequester and distribute the funds 
within its own jurisdiction, the general result would be favorable to 
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the interest of creditors and to the harmony of nations. This is the 
rule adopted in all cases of administration of the property of deceased 
persons; and there is no real difference between the principle of those 
cases and of cases of bankruptcy." 

A case very much like ours was presented in  Willitts v. Wade, 25 
N. Y., 577: "The acceptance of the charter," says the Court in that 
case, "with this provision for a distribution of its effects upon the 
happening of insolvency, cannot operate to give to the transfer the effect, 
of a voluntary conveyance of the assets. The title of the trustees is a 
statutory title, and &st defer to the lien acquired by the creditors at- 
taching the property i n  this State. Creditors within this State, having 
acquired a lien under our laws upon property within the State, will not 
be deprived of their lien and sent to a foreign State to seek such portion 
of the insolvent estate as the laws of that State will, upon distribution, , 

give them. The State will do justice to its own citizens so far  as it can 
be done, by administering upon property within its jurisdiction, and 
will yield to comity in  giving effect to foreign statutory assignments onIy 
so fa r  as may be done without impairing the remedies or lessening the 
securities which our laws have provided for our own citizens." Many 
authorities could be cited i n  support of the principle thus stated. A 
few only will suffice. Smith's Eq. Rem. of Creditors, see. 241 ; Jones on 
Liens (2 Ed.), sec. 111; 2 Thomp. Corp., sec. 7064, where the cases are 
collected in  the notes. A good statement of the doctrine will be found 
i n  Minor's Conflict of Laws, p. 12, see. 7. "It is natural," he says, 
"and not at  all to be reprobated that the courts of the forum should re- 

sult i n  injustice to their own people. The object of the enforce- 
(257) ment of a foreign law in  any case is to mete out as far  as pos- 

sible exact justice to all concerned, as well as to give due effect 
to the laws of other States. But the first and most important of these 
objects fails altogether when the enforcement of the 'proper law' would 
result i n  injustice and loss to innocent citizens of the forum. As be- 
tween the latter and strangers, i t  is not remarkable that the courts 
should elect in  a close case to decide the matter in  accordance with the 
lex fori, thus giving their fellow-citizens the advantages conferred upon 
them by the law under which they live and ordinarily transact their 
business. The observance of comitv towards other states cannot reas- 
onably be expected at the expense of injustice to residents of the forum, 
for whose benefit the courts and law are primarily instituted. The 
existence of this exception to the enforcement of the 'proper law' is be- 
yond dispute, though its limits are not yet precisely defined," I n  Horn- 
thal v. Burwell, 109 N. C., 10;  Shepherd, J., thus states the principle: 
"Thc authority of such laws, however, is admitted in other states, 
not ex proprio vigore, but ex comitate, and hence i t  is now very gener- 
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ally held that when they clash with and interfere with the rights of the 
citizens of the countries where the parties to the contract seek to enforce 
it, as one or the other of them must give way, those prevailing where the 
relief is sought must have the preference." The learned judge then dis- 
cusses the matter at length, and sh6ws what are the proper limitations 
of this law of comity in its practical application to the question there 
involved. The true principle was well expressed and illustrated in the 
care of Olirier v. Tojwnes, 7 Martin (La.), 50; 8. c., 2 La. Term (N. S.), 
93. "The municipal laws of a country," says the Court, "have no 
force beyond its territorial limits, and when another government permits 
these to be carried into effect within her jurisdiction, she does so upon 
a principle of comity. I n  doing so, care must be taken that no injury 
is inflicted on her own citizens; otherwise, justice would be 
sacrificed to courtesy; nor can the foreigner or stranger com- (258) 
plain of this. If he sends his property within a jurisdiction 
different from that where he resides, he impliedly submits it to the 
rules and regulations in force in the country where he places it. What  
the law proiects it has the right to regulate." So it is in this case. When 
the Copper Company was chartered and permitted to migrate from its 
domicile and conduct its business in this State, where it has acquired 
property under the protection and operation of the local laws, its assets 
should in all fairness be held subject to the provisions of those laws 
in favor of persons who have dealt with it here as a domestic corpora- 
tion, which is virtually its true character, though in law it is con- 
sidered as a corporation of New Jersey. Goodwin v. Claytor, 137 
N. C., 224. 

This Court said by Shepherd, J., in Armstrong v. Best, 112 N. C., 
62, quoting from Bdnk of Augusta v. Earle, 13 Peters, 519: "The 
comity thus extended to other nations is no impeachment of sovereignty. 
I t  is the voluntary act of the nation by which it is offered, and is in- 
admissible when contrary to its policy or prejudicial to its interests." 
The same principle applies as between the States, as is shown in Arm- 
strong v. Best. 

The law of comity in its different phases was considered in the fol- 
lowing cases: MciVeil v. Colquhoon, 3 N.  C., 24; Moye v. May, 43 
N.  C., 131; Alvany v. Powell, 55 N. C., 51; Carson v. Oates, 64 N.  C., 
115; Findley v. Gidney, 75 N.  C., 395; Hyrnan v. Caskins, 27 N. C., 
267; Stamps v. Moore, 47 N.  C., 80, and the early case of Leake v. 
Gilchrist, 13 N., C., at  p. 85. They all lead us to the conclusion that a 
foreign creditor cannot, by the operation of any law of his own State, 
acquire any preference over resident creditors in the administration of 
assets which are situated here. The property now in the custody of the 
court has never been in the State of New Jersey, and her laws cannot 
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in  any way affect its status or prejudice the rights of resident credi- 
tors of the corporation in  respect to any liens thereon which they 

(259) may have acquired. McNeil  v. Colquhoon, supra. ' 
There is nothing in  the sovereignty of New Jersey as a State 

which entitles her to any special fav'or in the codderat ion of the claim 
she now presents, or which modifies the general rule of comity so as to 
confer upon her any greater right or privilege than is possessed by the 
ordinary suitor in our courts. We will extend to her all possible cour- 
tesy in the prosecution of her claim, but we cannot be expected to con- 
travene the settled policy of the State or to sacrifice the interests of 
our citizens in  doing so. Their rights are fixed by the law, which we 
could not change if we would. 

The ruling of the court in  this appeal also was correct. 
No error. 

Cited: Blackwell v. Li fe  Assn., 141 N. C., 122; Hall v. R. R., 146 
N. C., 352; Edwards v. Supply  Co., 150 N. C., 172; Powell v. Lumber 
Co., 153 N.  C., 56; Silk Go. v. S p i n n h g  Go., 154 N. C., 426, 429; Kel ly  
v. McLamb, 182 N. C., 163. 

IN RE MORRIS ESTATE. 

(Filed 2 May, 1905.) 

,Succession or Inheritance Tax-Constitutio.nality-Method of Collection. 

1. A succession tax is a tax on the right of succession to property and not 
on the property itself, and is not void because exemptions are granted or 
discriminations made between relatives and between these and strangers, 
nor for lack of uniformity. 

2. The right to impose an inheritance or succession tax does not depend upon 
the kind of property transferred, and the Revenue Act of 1903, imposing 
such a tax on personal property only, is constitutional. 

3. The method provided in the Revenue Act of 1903, ch. 247, secs. 6-21, for 
the ascertainment, computation, and collection of an inheritance or Suc- 
cession tax, is constitutional. 

4. The fact that the testator, in his will, directed his executors not to make 
any returns of his property, cannot nullify the statutory provisions as to 
the inheritance tax. 

.(260) PROFEEDING for the assessment and collection of the succes- 
sion or inheritance tax on the estate of P. M. Morris, deceased, 

heard by W. R. Allen, J., at October Term, 1904, of CABARRUS. 
This is a proceeding instituted under the Revenue Act of 1903 for 
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the purpose of ascertaining and collecting the succession or inheritance 
tax on legacies bequeathed by the will of P. M. Morris. The court 
made the Pollowing order: "This cause coming on to be heard, the 
executors of P. M. Morris appear in answer to'the order of J u d g e  G. S. 
F e r g u s o n  and file a written motion to dismiss the petition, and upon 
consideration thereof it i s  ordered and adjudged that the motion be 
denied. I t  is further ordered that said executors within ten days 
file with the clerk of this court an account of their estate, showing 
the amount to which the distributees and legatees of said estate are 
entitled." Fram this, order the e'xecutors appealed. 

W. M. Smith f o r  executors.  
N o  cou,nseZ con t ra .  

, J, we' are inclined to think this appeal is premature, but as 
no qppearance, has been, made or brief filed in this Court on behalf of 
the,petitioner, the clerk of the Superior Court, and no such point made, 
p e  will pass on the matter of law presented in the brief of counsel for 
the executors. 

1. I t  is contended ,that the act of 1903 is unconstitutional and void, 
for these reasans : 

( a )  Because it impairs the value of Mrs. Galdwell's legacy, she being 
a lineal descendant of the tesdator, in that under the will she was to 
receive $8,000, and if the tax collector is permitted to take a portion 
of this $8,000, then she will not receive all the money to which'she was 
entitled. 

( b )  Because i t  exempts persons receiving less than $2,000, and (261) 
taxes persons receiving over $2,000. 

(c) Because it exempts real estate and taxes personal property. In  
, this case Mr. Morris's daughter, Mrs. Caldwell, although she only re- 

ceived $8,000, in truth and in fact, under the act as drawn, will have 
to pay a greater tax than either one of her brothers, although they re- 
ceive many times as much as she does, because theirs is in real estate, 
and hers is in personal property. 

( d )  Because i t  exempts Mrs. Morris, the mother and taxes Mrs. Gald- 
1 well, the daughter. 

The inheritance or succession tax is of very ancient origin. I t  is no 
new invention of the legislative power for the purpose of putting money 
in the public coffers. Gibbon, the historian, traces its origin to the 
Emperor Augustus, and says it was suggested by him to the Senate 
as a means of supporting the Roman army; that it was imposed at the 
rate of 5 per cent upon all legacies or inheritances above a certain 
value, but that it was not collected from the nearest relatives upon the 

187 



I N  THE SUPREME COURT [I38 

father's side, and that the tax was the most fruitful as well as most 
comprehensive. 1 Gibbon's Rome, 133; Ency. Brit. (8 Am. Ed.), 65, 
title "Taxation." I t  was called "vicessima hereditatum et legatorum." 
I n  this country the tax is variously called an inheritance tax, a legacy 
tax, a transfer tax, and a succession duty. I t  is defined as follows: "A 
burden imposed by government upon all gifts, legacies, inheritances, 
and successions, whether of real or personal property, or both, or any 
interest therein, passing to certain persons (other than those specially 
excepted) by will, by intestate law, or by deed or instrument made 
inter vivos intended to take effect at or after the death of the grantor." 
Dos Passos (2 Ed.), see. 2. 

This method of taxation has been long resorted to in European coun- 
tries, and was introduced into Great Britain by Lord North and 

(262) adopted in 1780. Of the States of the American Union, Pennsyl- 
vania was the first to adopt it in 1826, since which date it has 

been adopted as a means of govermental support by a great many other 
States. As a means of raising revenue, the method is generally com- 
mended by writers on political economy. Mills' Political Economy, 
book 5, ch. 62, see. 3. I t  is generally conceded that no tax can be less 
burdensome and interfere less with the industrial agencies of society. 
Smith's Wealth of Nations, 683. Mr.  Justice Brewer of the Supreme 
Court of the United States, in writing unofficially on the subject, s s p :  
"I have often urged this method of taxation as one of the most just, 
and, if i t  were graduated in proportion to the amount of property pass- 
ing, I think it would be most beneficial. I t  would tend largely to pre- 
vent the accumulation of property in a family line and to work that 
distribution which is for the interest of all." The tax has been imposed 
by the Federal Government as a means of war revenue and sustained 
by our highest court. Rnowltom v. Moore, 178 U. S., 41. The fallacy 
in the argument of counsel for the executors is in assuming that the tax 
is a tax upon property, and therefore should be uniform and levied in 
conformity with the requirements of the Constitution. If we conceded 
his premise, we should have no difficulty in arriving at his conclusion. 
The theory on whiroh taxation of this kind on the devolution of estates 
is based and its legality upheld is clearly established and is founded 
upon two principles: (1) A succession tax is a tax on the right of suc- 
cession to property, and not on the property itself. (2) The right to 
take property by devise or descent is not one of the natural rights of 
man, but is the creature of the law. Should the supreme law abolish 1 
such rights, the property would escheat to the Government or fall to the 
first occupant. The authority which confers such rights may impose 

conditions upon them, or take them away entirely. Accordingly, 
(263) it is held that the States may tax the privilege, grant exemptions, 
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discriminate between relatives and between these and strangers, 
and are not precluded from the exercise of this power by constitutional 
provisions requiring uniformity and equality of taxation. Neither is 
it necessary to the validity of the tax that the State Constitution should 
contain a specific delegation of power authorizing the Legislature to im- 
pose such taxation. The power of the Legislature over the subject of 
taxation is absolute unless restricted bv the Constitution of the State 
or Nation. Upon the grounds we have stated, inheritance or succession- 
tax laws have been uniformly held to be valid and to  infringe no 
constitutional provisions, Federal or State. These decisions have been 
made by the Supreme Court of the United States and by all the highest 
courts in  all States where such laws have been enacted. The authorities 
are collected in  27 A. & E., (2  Ed.), 338, and it is unnecessary to 
review them. They are all one way. 

I n  our own State the constitutionality of an act similar in  many re- 
spects to that of 1903 was sustained in  an able opinion by Justice Rod- 
man. Pullen 21. Comrs., 66 N .  C., 361. The fact that the act of 1869-70 
applied .to real and personal property alike makes no difference. The 
right to impose the tax does not depend upon the nature or kind of prop- 
erty transferred. Matter of Knoedler, 140 N .  Y., 377, and cases cited in 
27 A. & E. (2  Ed.), 343. 

2. The objections urged against the legislative method provided for 
the ascertainment, computation, and collection of this tax are equally 
untenable. The method provided is set out i n  Laws 1903, ch. 247, sects. 
6 to 21 inclusive. No  provision of the Constitution is violated in the 
remedy. The statutory provisions have been strictly followed in this 
proceeding, and under them his Honor had full power to make the 
order appealed from. The fact that the testator in his will directed 
his executors not to make any returns of his property cannot be 
permitted to have the effect of nullifying "the law of the land." (264) 
I t  is the duty of the executors to obey the order; otherwise, they 
would incur the penalties for contempt. I t  is the plain duty of the 
clerk to compute and adjudge the amount of tax due-and to collect the 
same and pay i t  to the State Treasurer as required by law. 

I t  is not proper or necessary for this Court on this appeal to adjudi- 
cate the amount of tax to be levied upon the legacies given in the will. 
I t  is the duty of the clerk to have the appraisement made, if necessary, 
under section 15 of the act and to ascertain and declare the amount 
of the tax to be paid. From a final order determining the same an ap- 
peal is provided for by the act. 

Affirmed. 

Cited: S. v. Bridgers, 161 N.  C., 256; Norris v. Durfey, 168 N. (7.. 
322; S.  2'. Scales, 172 N.  C., 916; Corp. Corn. c. Dunn, 174 N.  C., 686. 
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TEETEB v.  WALLACE. 

TEIGTER v. WALLACE. 

(Filed 2 May, 1905.) 

Taxes-Remedy t o  Recover-Invalid S ta te  Taxes.  

Where the plaintiff paid, under protest, to the defendant sheriff a State license 
tax, and thereafter sued the defendant to recover said tax: Held, that 
the action was properly dismissed, as the provisions of section 30, chapter 
558. Laws 1901, that if the person claiming any State tax to be invalid 
shall pay the same to the sheriff, he may at any time within thirty days 
after payment demand the same in writing from the State Treasurer, 
and if the same shall not be refunded in ninety days he may sue the 
county in which such tax was collected, are mandatory and the statutory 
remedy exclusive. 

ACTION by M. F. Teeter against N. W. Wallace, Sheriff of Mecklen- 
burg County, heard by 0. H. Allen,  J., and a jury, on appeal from a 

justice of the peace, at  January Term, 1905, of MEOKLENBURO. 
(265) Plaintiff sued defendant before a justice of the peace to recover 

the sum of $25, the amount of taxes illegally collected by defend- 
ant  as sheriff. From judgment against plaintiff, he appealed to the 
Superior Court. At the trial i n  the latter court plaintiff i n  his own 
behalf testified : "That in  March, 1904, defendant as Sheriff of Meck- 
lenburg County, demanded of'him the sum of $25 license tax for carry- 
ing on the business of a dealer i n  horses and mules under section 35 
of chapter 247, Laws 1903; he insisted that he was not liable for the 
tax, and thereupon the sheriff seized a mule, the property of the plain- 
tiff, for the purpose of collecting the same; plaintiff, in order to secure 
the release of the mule, asked the sheriff if he would permit him to de- 
posit the sum of $25, the amount claimed for the tax. That the sheriff 
consented thereto and received the sum of $25 upon the terms set out 
in  the following receipt or paper-writing, to wit: '12 March, 1904. Re- 
ceived of M. F. Teeter $25. This money is left with me for the fol- 
lowing purposes: I, as Sheriff of Mecklenburg County, have levied on 
one mule of the said M. F. Teeter for a tax known as the license tax 
for selling horses, etc., and the said M. F. Teeter pays the money under 
protest, reserving the right to test by law the validity of my requiring 
him to pay said tax. And I hereby consent to M. F. Teeter's reserving 
the riqht to test the validity of requiring him to pay this tax. N. W. 
Wallace Sheriff.' " The sheriff thereupon released the mule and turned 
him over to the plaintiff. The plaintiff then offered evidence tending to 
show that he was not engaged in  dealing in horses or mulei, and that 
he was not liable for the tax. Defendant objected to this evidence; the 
court sustained the obiection, and the plaintiff excep.ted. .It was ad- 
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mitted that the sheriff had paid the tax of $25 over to the State 
Treasurer before the commencement of this action. 

Defendant demurred to the evidence. The court being of the opinion 
that the plaintiff could not recover, sustained the dembrrer and 
nonsuited the plaintiff. Plaintiff excepted and appealed. (266) 

Spence  & Newell  and T.  C. Guthr ie  f o ~  p l a i n t i f .  
Buque l l  & Cansler for defendant.  

WALKER, J., after stating the facts : We do not see upon what ground 
the plaintiff is entitled to recover in this action. That the money he 
paid to the sheriff should be refunded to him, if he was not liable for the 
tax, is admitted; but he cannot recover i t  otherwise than is provided by 
law. He must resort to the remedy which has been prescribed for his 
case, as it is sufficient for the purpose of vindicating his right. The 
tax imposed by section 135, chapter 247, Laws 1903, is a State tax, and is 
required to be paid to the State Treasurer, as other taxes of a like 
kind are paid. By section 87 the sheriff is given authority to levy upon 
real and personal property for the purpose of collecting the tax when 
the person liable therefor fails to pay the same, and by section 84, 
chapter 251, Laws 1903 (Machinery Act), he is required to make a re- 
turn to the State Auditor the first of each month of all taxes or license 
fees received by him during the next preceding month, and within ten 
days thereafter to pay the same to the State Treasurer. 

I n  conformity with the provisions of the law just recited, and for 
the protection of the sheriff or tax collector, it is provided by section 
30, chapter 558, Laws 1901, that in every case, if the person or persons 
claiming any tax or any part thereof to be for any reason invalid shall 
pay the same to the sheriff, he may at any time within thirty days after 
such payment demand the same in writing from the Treasurer of the 
State, when it is a State tax, and, if the same shall not be refunded with- 
in ninety days thereafter, he may sue the county in which such tax was 
collected for the amount thereof, and if it is determined that the tax 
was fgr any reason invalid, he shall have judgment therefor, with 
interest, and execution to enforce its payment. This is a plain (267) 
and adequate remedy, and the provisions of the statute have been 
construed by this Court to be mandatory and the statutory remedy to be 
exclusive, so far, at least, as the recovery of the tax whicb has been 
paid is concerned. 

Since the decision in H u g g i n s  v. B i n s o n ,  61 N.  C., 126, -it has been 
held that taxes collected by a sheriff under a tax list, such a$. taxes as- 
sessed upon property, could not be recovered in a suit 'against him, 
though they may have been illegally exacted, as relief, in such a case 
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must be sought from the statutory tribunal appointed to hear and de- 
termine such matters; but as to taxes collected by the sheriff under 
Schedule B, when it is left to his judgment to decide whether a tax 
is due or not i n  a particular case, and what amount is due, if he col- 
lects when no tax is due or collects more than is due, the remedy at com- 
mon law was to pay under protest and recover back the amount 
paid i n  an action for money had and received. The act of 1901 (and 
prior enactments) changed the law in  this respect and substituted the 
statutory remedy for that of the common law, proceeding upon the just 
and reasonable ground that, as the sheriff is merely an agent-in collect- 
ing the tax, and has no interest therein except the commission he re- 
ceives for his services, the State and the county are really the only par- 
ties interested in defending the suit for the recovery of the taxes paid 
to the sheriff. 

There is another good reason for the enactment of such a law. The 
sheriff is required to make regular monthly reports to the Auditor an4 
regular monthly settlements with the Treasurer in  respect to the license 
taxes or fees collected by him, and it would be manifestly unjust to ex- 
pose him to a suit by the taxpayer after he had settled with the Treas- 
urer. No  harm will be done the taxpayer, as he can proceed under the 
act and have his money refunded to him, and the remedy thus afforded 

is quite as expeditious and effectual as would be a suit against 
(268) the sheriff. I t  may be added that if the law should permit an 

action to lie against the sheriff, i t  would tend greatly to obstruct 
the State in  the execution of the revenue laws. There is every reason, 
therefore,-why we should give the act a liberal construction, it being 
remedial in  its nature, and i t  is necessary to declare i t  to be mandatory 
in  order to carry out the intention of the Legislature. The taxpayer is 
restricted to the remedy provided by the statute, and, in order to avail 
himself of it, he must make the demand and bring his action as therein 
~equired. Wilson, v. Green, 135 N.  C., 343; 3IcI.ntire v. R. R., 67 N. C., 
278; Hilliard v. Asheville, 118 N.  C., 845. The subject is so fully con- 
sidered in  the cases of R. R. v. Reidsville, 109 N. C., 494, and Isat- 
wood v. Fayetteville, 121 N.  C., 207, that i t  is hardly necessary to pro- 
long the discussion. I n  the former case the tax was alleged to be in- 
valid, and in  the latter the plaintiff claimed that he was not liable for 
the tax, as his property was not within the corporate limits of the town. 
H e  did not dispute the vaIidity of the tax, but contended that he was 
not of the class upon which i t  could be imposed. That is precisely our 
case. I n  both cases it was held that thc plaintiff could not recover. 
Even if the plaintiff had sued the county, as there is no proof that he 
made the necessary demand and brought his action within ninety days 
after the refusal of payment, he could not recover. Chemical Co. v. 
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Board of Agriculture, 111 N.  C., 135. But the plaintiff must fail in 
the present suit, because the sheriff, as we have shown, is not liable to 
him upon the cause of action set forth in his complaint. 

We cannot adopt the construction placed by the learned counsel of 
the plaintiff upon the receipt given by the sheriff to the plaintiff. He 
did not promise thereby to hold the money until the controversy as to 
his liability was settled, but the paper was given merely to save the 
rights of the plaintiff, and as evidence of his protest against liability 
for the tax and of his purpose to contest the same, not with the 
sheriff, but in the manner provided by law. I t  seems to have (269) 
been carefully worded for the purpose of expressing that idea, 
and clearly refers to the statutory remedy. There is nothing in it to 
indicate an intention that the sheriff should retain the money or that 
he would be sued for the same. 

I n  any view of the case, the court below was right in nonsuiting the 
plaintiff. 

Affirmed. 

Cited: Black.wel1 v. Gastonia, 181 N.  C., 379. 

PARKS v. ROBINSON. 

(Filed 2 May, 1905.) 

Wills-Constructio+Power of Disposal. 

Where a testator died, leaving a widow and minor children, and by his will 
gave to his wife, "during her natural life and at her disposal, all the 
rest, residue, and remainder of his real and personal estate": Held, that 
the wife was given an estate ?or life, with a power to dispose of the prap- 
erty in fee. 

. CONTROVERSY without action by Mrs. Ann Parks against W. T. Robin- 
son, heard by W .  R. Allen, J., at October Term, 1904, of MECKLENBURG. 

This was a controversy submitted without action under section 567 of 
The Code. On 30 June, 1876, H. M. Parks duly executed his will, the 
material item of which is as follows: "After all my lawful debts are 
paid and discharged (if there be any), I give and bequeath to my be- 
loved wife, Ann Parks, during her natural life and at her disposal, all 
the rest, residue, and remainder of my real and personal estate." R e  
appointed his said wife executrix, and requested his friend, William M. 
Parks, to assist her in the execution of his will. At the time of hls 
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(270) death the testator was seized and possessed of the land in con- 
troversy in fee simple, together with other real and personal 

property. At the time of the execution of the will he had five 
children, all of whom were minors. On ---- July, 1904, the plaintiff, 
widow of said testator, entered into a contract with the defendant, where- 
by she contracted to sell and convey to him a portion of the real estate 
devised to her for the sum of $2,235, which he agreed to pay upon de- 
livery to him of a good and sufficient deed in,fee simple. Pursuant to 
said contract, she executed and tendered to the defendant a deed sufficient 
in form to convey the said land, containing the following recital: "That 
whereas H. M. Parks, late of said county and State, by his last will 
and testament, dated 30 June, 1876, duly admitted to probate by the 
clerk of Superior Court of said county, and of record in the office of 
said clerk in book of Wills M., page 377, did empower said party of thg 
first part to dispose of all of his said real and personal estate, and where- 
as the land hereinafter described is a part of the real estate of said 
testator, and the party of the first part deems i t  best to dispose of the 
same in order to make an equitable distribution of the proceeds to her 
children." The defendant refused to accept said deed, whereupon the 
parties agreed to submit the question of its validity to the decision of the 
court. His Honor being of the opinion that by the will of H. M. 
Parks the land in controversy is devised to the plaintiff for life, with 
general power of disposition, adjudged that the deed was effectual to 
convey the land in fee simple to the defendant, and that he pay the pur- 
chase money and accept the same in discharge of plaintiff's contract. 
The defendant excepted, assigning as error the ruling of the court that 
under the will of H. M. Parks, deceased, the land in controversy was 

devised to plaintiff with the general power of disposition. De- 
(271) fendant appealed. 

H. W.  Harris for plainti f .  
Clarkson & Duls for defendant. 

CONNOR, J., after stating the case: This case was submitted up09 
very full and well-considered briefs and oral argument by counsel for 
both sides, by which we have been aided in coming to the conclusion 
that his Honor correctly construed the will of Mr. Parks. I t  was 
conceded that the contract made by the plaintiff, the specjfic perform- 
ances of which is sought to be enforced, is fair and just to all parties, 
and we think entirely consistent with the purpose and intent of the 
testator. The parties, however, very properly desire that any doubt 
in regard to the validity of the title conveyed by Mrs. Parks be removed 
by the decision of the Court. We are not called upon to say whether 
Mrs. Parks takes a fee simple in the property. I n  construing similar 
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language, the Supreme Court of Massachusetts, in ~ i r n r n i a ~ s  v. Shaw, 
108 Mass., 159, said: "This clause gives to the plaintiff either an estate 
in fee: on the ground that power to convey an absolute estate is an at- 
tribute of ownership, and carries with it a fee, or it gives an estate for 
life, with power to convey an absolute estate; and upon either construc- 
tion the plaintiff is able to convey to the defendant a fee simple and 
ihus perform his contract. If a question had arisen as to the validity 
of a devise over, i t  might be important to determine whether the plain- 
tiff took an estate for life or in fee, but i t  cannot be so in this case." 
I n  that case the language was : "I give and bequeath . . . for and 
during his natural life, with right to dispose of the same as he shall 
think proper." The Court held that the words "the right to dispose 
of the same7' referred to the property itself, and not merely to the 
estate in it. We think this construction applicable to the language used 
by the testator in the case before us. 

This Court, in Troy v. Troy, 60 N.  C., 623, construing language 
somewhat similar, said: "This is a power appurtenant to her 
life estate; and the estate which may be created by its exercise (272) 
will take effeict out of the life estate given to her, as. well as out 
of the remainder. A power of this description is construed more favor- 
ably than a naked power given to a stranger, or a power appendant, be- 
cause, as its exercise will be in derogation of the estate of the person 
to whom it is given, i t  is less apt to be resorted to injudiciously than 
one given to a stranger, or one which does not affect the estate of the 
person to whom it is given." I n  Wright v. Westbrook, 121 N. C., 156, 
this Court held that where property was given to one during her natural 
life, "with full power to dispose of the same," with the permission of 
her husband, a deed executed by husband and wife conveyed a good and 
indefeasible title. These decisions appear to be in harmony with those 
made by other courts. I n  White v. White, 21 Vt., 250, the estate was 
given to the wife, "to have at her disposal during her natural life or so 
long as she remains my widow.'' This was construed to give her the 
power to dispose of the fee during her widowhood. 

I n  Undefwood v. Cave, 176 Mo., 1, the Court construed a devise to one 
absolutely during her natural life, to use and enjoy as she may see 
proper, as a life estate, coupled with i t  the power of disposal in fee. 
The defendant's counsel cites 2 Underhill on Wills, see. 686, in which 
it is said: '(If land be devised to a person expressly for life only, in 
certain and definite language, with a power of use or disposal, an estate 
for life only passes . . . and if the devisee dies without exercising 
the power, the reversion of the fee will descend to the heirs of the 
testator, or i t  will go to the devisee of the testatory as a contingent 
remainder or executory devise, if he has devised i t  over. I n  either 
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event, no estate in the land will pass under the power until it has been 
executed." This language in no way militates against the power of Mrs. 
Farks to convey the land. The author is discussing the question 

whether a power of disposal carries the fee by implication, which. 
(273) as we have seen, does not arise in this case. The defendant also 

calls to our attention the case of Smith v. Bell, 6 Peters, 68. I n  
that case an estate was given for life, with a power of disposition and a 
remainder over. The Supreme Court held that the power of disposal was 
restricted to the life estate. I n  Gifford v. Clioate, 100 Mass., 340, Hoar, 
J., noticing Smith v. Bell, says: "The authority of Smith v. Bell is 
somewhat impaired by the circumstances that no counsel were heard 
on behalf of the party against whom it was made, and the attention of 
the Court does not seem to have been drawn to the authorities in favor 
of the opposite conclusion. But the decision is made to rest upon the 
fact that the remainder was the only substantial provision made by the 
will for the testator's only child, and there were no words directly ex- 
tending the wife's interest beyond her life." Smith v. Bell has been 
followed by the Supreme Court of the United States in Brandt v. Coal 
Co., 93 U. S., 326; Giles v. Little, 104 U. S., 291. 

We are of opinion that the more reasonable view-certainly, where 
there is no limitation over-is found in the decisions of this and other 
courts which we have cited. Read in the light of the condition of the 
testator's family, he having five minor children, we think i t  clear that 
his purpose was to give his wife an estate for life, with a power to dispose 
of the property in fee in such manner as she should deem best for the 
rearing, education, and settlemeit of her children. To restrict the power 
of disposal of her life estate would be to nullify its effect. She had such 
power incident to her life estate. To confine the power of disposal to 
such life estate would do violence to the rule of construction that every 
word used by the testator should be given force. We concur with coun- 
sel that "with such unlimited confidence in his wife, and such firm be- 
lief that she would be able to act more wisely than he could then direct, 

how can it be said that testator used the words 'at her disposal' 
(274) in a restricted or limited sense? Under these circumstances, does 

not the presumption against intestacy, as to the reversion, become 
stronger, and does not the rule for a liberal construction of these words 
favor an unlimited power of disposition?" 

The judgment of his Honor must be 
Affirmed. 

Cited: Herring v. Williams, 153 N.  C., 235; S. c., 158 N.  C., 9, 17; 
Chewning v. Mason, ib., 583; Ripley v. Armstrong, 159 N.  C., 159; 
Mabry v. Brown, 162 N.  C., 221; Griffin v. Commander, 163 N. C., 232 ; 
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Fellowes v. Durfey, ib., 312; Satterwaite v. Wilkinsom, 173 N. C., 40; 
Darden v. Matthews, ib., 188; Nakely v. Land Co., 175 N. C., 104; 
Makely v. Shore, ib., 124. 

BANK v. LEVY. 

(Filed 2 May, 1905.) 

Fraudulent Sales-Declaratiom of Vendor-Evidence-Bankruptcy- 
Issues. 

1. Where a debtor sold a stock of goods, his declarations claiming the goods 
and inconsistent with an absolute sale, made after the date of the sale, 
but while he remained in actual possession and control of the goods, are 
competent against the vendee on the question of fraud, in an action 
against the vendee to recover said goods. 

2. Under the Bankruptcy Act of 1898, see. 67 (e),  declaring void all transfers 
of property by a bankrupt, etc., "except as to purchasers in good faith 
and for a present fair consideration," the proper'issue is, "Did the defend- 
ant purchase the goods in good faith, for a present fair consideration, 
and without knowledge of the fraud?" 

BCTION by Piedmont Savings Bank, trustee i n  bankruptcy of N. D. 
Young Sr. Co., against L. Levy, heard by 0. H. Allen, J., and a jury, at 
August Term, 1904, of SURRY. 

This is an action by the plaintiff as trustee in  bankruptcy of N. D. 
Young & Co. against the defendant for the recovery of possession of a 
stock of goods which the defendant had acquired from the bankrupt a 
short time prior to the bankruptcy. Upon the trial  below the court 
submitted the following issues : 

1. Was the conveyance of the stock of goods from Young & (275) 
Go. to Levy made with the intent and purpose on their part, 
or either of them, to hinder, delay, or defraud their creditors, or any 
of them? Answer: Yes. 

2. Did the defendant purchase in  good faith and without knowledge 
or notice of such fraudulent intent on the part of Young & Co., or 
either of them ? Answer : Yes. 

3. I s  the plaintiff trustee the owner and entitled to the immediate 
possession of the property described i n  the complaint? Answer : ------- 

4. What was the value of said stock of merchandise at the time of the 
seizure by the defendant from said Young & Co.? Answer: -------. 

5. Did the defendant unlawfully detain said property from the plain- 
tiff, as alleged in the complaint ? Answer : ----------. 
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From a judgment for the defendant, the plaintiff appealed. 

Louis M.  Swink, Lindsay Patterson, and Watson, Buxton & Watson 
for plaintiff. 

Manly & Hendren for defendant. 

BROWN, J. Upon the trial of this action the plaintiff, for the pur- 
pose of proving fraud on the part of the transferrers, N. D. Young 
Co., as well as the transferee, the defendant, offered in evidence certain 
declarations of John A. Stone, which were admitted by the court upon 
the first issue, but excluded as evidence against the defendant on the - 
second issue. As this was erroneous and necessitates a new trial, we will 
notice no other exception. 

The entire evidence tended to prove that John A Stone was the owner 
of the business, goods, and merchandise of Young & Co., at  Pilot 
Mountain; that Young "loaned Stone the use of his name" and acted 
as clerk. I t  is contended by defendant that this stock of goods, which 
is the subject of the controversy, was purchased by the defendant from 
Stone on 6 *4pril, 1903. There is no evidence that Young knew any- 

thing of such alleged purchase until 21 April, 1903. 
(276) There is no evidence that the goods were taken possession of 

by defendant until after 21 April. The defendant himself testi- 
fies that he did not take possession until 21 April, when a deputy sheriff 
levied on the goods under an execution against N. D. Young & Co., but 
claims that Stone was to hold the goods for the defendant as his bailee. 
Defendant never notified Young that he claimed the goods or had any 
interest in them until 21 April. All the evidence shows that the goods 
were in the actual possession of John A. Stone and his clerk, Young, 
up to 21 April, and that the receipts from sales were paid over to Stone 
every day by Young and the business conducted just as i t  had been since 
its establishment in December, 1902. 

The declarations of Stone, claiming the goods and inconsistent with 
an absolute sale, made to several persons at  different times between 6 
April and 21 April, are contended by plaintiff to be competent evidence 
upon the question of fraud as against the defendant, upon two grounds: 
(1) Because there is evidence tending to prove a conspiracy between 
Stone and Levy to defraud Stone's creditors; (2) because Stone re- 
mained in  actual possession and control of the goods until 21 April, 
and there was no change in the conduct of the business until then. 

As we think the evidence is clearly competent against the defendant 
upon the second ground, we will not consider the first. His Honor im- 
properly limited the scope and effect of the evidence offered to the first 
issue. 
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I t  was once considered that when a debtor made an absolute sale of 
chattels and retained possession and control, the intent to hinder and 
delay creditors appeared conclusively upon the face of the transaction. 
"The donor continued in possession and used them as his own, and 
by reason thereof he traded and trafficked, defrauded and deceived 
others. I t  was done in secret, et dona clandestina m n t  semper suspiciosa." 
Twyne's case, 1 Smith's Leading Casw, 1. Since Twynds  case 
this doctrine has been relaxed. It. is now competent to allow evi- (277) 
dence to be received to repel this inference of fraud, the burden 
being on the transferee to rebut it. "But," says Judge Gaston, "such a, 
repugnance between the transfer and the possession yet raises the pre- 
sumption of a secret trust for the benefit of the grantor, which, while 
it admits, also requires an explanation, and which, unexplained or not 
satisfactorily explained, establishes the fraud." Askew v. Reynolds, 18 
N.  C., 368. The possession and control of the goods having been re- 
tained by the debtor, Stone, up to 21 April, and after his alleged sale 
to the defendant on 6 April, was sufficient of itself to impress upon the 
transaction a fraudulent character. I t  was incumbent UDOn the de- 
fendant to explain the character of that possession.  hi defendant 
offered his own evidence tending to remove the legal presumption of 
fraud and to prove that, without any knowledge upon the part of Young 
or any one else, the defendant left Stone in possession as defendant's 
agent and bailee. Was such possession of Stone in fact and truth the 
possession of a bailee of the purchaser, or was it merely colorable and a 
part of the machinery of fraud? The character of Stone's possession 
thus became a most material inquiry upon the second issue. This rule 
of evidence is the same in respect to real and personal property. Wig- 
more on Evidence, see. 1083. 

The. general doctrine, as laid down by all the text-writers and in- 
numerable adjudications, is that the declarations of the vendor made 
after sale may be given in evidence if the vendor continues to hold pos- 
session of the goods. The rule is often stated that the declarations of a 

u 

party in possession either of real or personal property, explanatory of 
and characterizing his possession, constitute a part of the res gestm and 
may properly be allowed in evidence. 9 A. & E. Enc. of Law (2 Ed.)! - -  - 

page 12. I n  the 24th volume of this same work, page 688, many cases 
are cited to support that proposition, and volume 14, at page 497, gives 
cases from almost every State and Federal jurisdiction applying 
the rule to declarations of a fraudulent vendor remaining in pos- (278) 
session jas evidence against the vendee. The underlying bisic 
principle of the rule is, that the debtor's (transferrer's) intent being 
a necessary part of the issue of fraud, all his conduct and declarations 
while in possession of the property, real or personal, and dealings with 
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it, which indicate his intent, are receivable in evidence against him and 
his transferee, inasmuch as the conduct and utterances of a person are 
indicative of his knowledge, beliefs, purposes, or intent when they are 
facts in issue. Proof of the fact of continued possession of the vendor 
is always evidence to impeach the transfer. From this i t  follows that 
the conduct and declarations of the possessor are competent as indicat- 
ing the purpose of and characterizing his possession. They are part 
of the res gestw. Kirby  v. Masten, 70 N. C., 541. 

Nr. Wait, in his work on Fraudulent Conveyances, sec. 279 ( 3  Ed.), 
formulates the rule as follows: "So long as the debtor remains in pos- 
session of property which once belonged to him, and which his creditor 
is seeking to condemn as fraudulently conveyed, the res gestw of the 
fraud, if any, may be considered as in progress, and his declarations, 
though made after he has parted with the formal paper title, may be 
given in evidence for the creditor against the claimant, by reason of the 
continuous possession which accompanied them." To the same effect is 
Bump on Fraudulent Conveyances ( 4  Ed.), see. 600. See, also, Willis v. 
Fairley, 14  E. C. L., 366; U. 8. v. Griswold, 8 Fed., 556; Higgins u. 
Spahr, 145 Ind., 167; Bank v. Beard, 55 Ean., 773. 

I n  Wait on Fraudulent Conveyances, supra, the author, among a large 
number of cases, cites with approval Kirby v. Masten, supra; Hilliard 

v. Phillips, 81 N. C., 104; Ward v. Saulzders, 28 N. C., 382; 
(279) Wise v. Wheeler, ib., 196, and other North Carolina cases, as 

sustaining this rule of evidence. 
I n  Askew v. Reynolds, supra, which is a, case on all-fours with this 

Judge Gaston, after stating that the possession of the slaves having 
been retained by the debtor after the execution of his bill- of sale was 
sufficient to impress upon the transaction the character of a fraudulei~t 
transfer, unless from other facts and circumstances another character 
could clearly be assigned to it, decides that the declarations of the 
grantor, as evidence against the grantee upon the question of fraud, 
were competent and should have been received in evidence. This learned 
and accomplished jurist says: "Generally, the acts or declarations of a 
grantor, after the conveyahce made, are not to be received to impeach 
his grant. The rights of the grantee ought not to be prejudiced by the 
conduct of one who at the time is a stranger to him and to the subject- 
matter of those rights. But the acts and declarations rejected in this 
case were those of the possessor of the property-were connected with 
that possession, and formed a part of its attendant circumstances. They 
were collateral indications of the nature, extent, and purposes of that 
possession. They were to be admitted, not because of any credit due 
to him by whom they wera done or uttered, but because they qualified 
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and characterized, or tended to qualify and characterize, the very fact 
to be investigated." 

Professor Wigmore, in his elaborate treatise on Evidence, sec. 1086, 
page 1300, quotes the larger part of Judge Gaston's opinion, and says: 
"This theory can hardly be impugned in its logic. Reduced to a rule, 
i t  admits the declarations when made during possession, whether or not 
the debtor is a party.to the cause." 

We have not only the high authority of Judge Gaston in support of 
our view, but we have the equally high authority of Chief Justice Rufin, 
who says, in Poster v. Woodfin, 33 8. C., 339, after fully indors- 
ing tho opinion oi Judge Gaston: ''Where/ a man has conveyed (280) 
a personal chattel, but still retains the possession, his sets and 
declarations, even subsequent to such Donveyance, while he remains in 
possession, are evidence against the vendee or grantee on a question of 
fraud." I n  Marsh v. Hampton, 50 8. C., 383, i t  is decided that, where 
a party who is charged with making a fraudulent conveyance remains 
in possession of the property after the date of the conveyance, what he 
said about the nature of his possession is competent evidence to impeach 
the conveyance on the ground of fraud. That was an action of Lrover 
to recover a slave. I n  his opinion Judge Battle cites with approval the 
opinions of Chief Justice Ruj5.n and Judge Gaston, and says: "The 
principle of the decision is that the declarations of a party in possession 
are admissible to prove the character of the possession, as to whether he 
holds it for himself or for another, and in that view it is competent 
after a conveyance by the former owner, if he be permitted still to re- 
tain the possession." 

There are a number of other cases in our own Reports which, with 
striking uniformity, sustain the view we have here presented. I t  
would be a work of supererogation to add anything more to the weight 
of authoriiy which we have invoked. 

As there was much debate as to the competency and scope of the evi- 
dence offered, we have gone into the question more fully than we other- 
wise would. 

Inasmuch as this case is to be tried again, we will call attention to the 
second issue, which in form is not determinative of the real facts at issue, 
because i t  omits entirely the necessary ingredient of a fair price. The 
Bankruptcy Act of 1898, see. 67 ( e ) ,  declares void all transfers of prop- 
erty by a bankrupt, etc., "except as to purchasers in good faith and for 
a present fair consideration." In  view of this law, the proper issue, in 
lieu 01 the second onetsubmitted by the court, would be as follows:,"Did 
the defendant purchase the goods in good faith, for a present fair 
consideration, and without knowledge of the fraud?" (281) 
New trial. 
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LAFFOON v. KERNER. 

(Filed 2 May, 1905.) 

Discharge in  Bankruptcy-Effect-Burden of Proof-Appeal Bonds- 
Sureties-Discharge of Principal. 

1. Where, in an action on contract, the defendant pleaded and exhibited a 
general discharge in bankruptcy, the burden was upon the plaintiff to 
show that his debt was not scheduled and that he had no notice of the 
proceedings in bankruptcy. 

2. A judgment was rendered against the defendant before a justice, and he 
gave an undertaking on appeal, with sureties, as provided by section 884 
of The Code, to pay any judgment rendered against him, and pending the 
appeal he obtained a discharge in bankruptcy from all his debts: Held, 
that the sureties on the undertaking were not liable. 

ACTION by W. J. Laffoon against J. F. Kerner and others, heard by 
Cooke, J., and a jury, at March Term, 1905, of FORSYTH. 

Plaintiff obtained judgment against defendant Kerner before a justice 
of the peace for $200, from which judgment defendant appealed to the 
Superior Court. The judgment was duly docketed in  the Superior Court 
of Forsyth County and execution issued and returned by the sheriff, 
"Executed 4 April, 1904, as to James F. Kerner, and by levying on the 
property of the Southern Woolen Mills. I herewith return execution, 
as the defendant has given appeal bond with J. M. Greenfield as surety." 

Signed by the sheriff. For  the purpose of staying the execution, 
(282) the defendant executed a bond in  the sum of $400, the condition 

of which is as follows: "That said appellant shall pay all costs 
and damages that may be awarded against him on such appeal; and 
do also undertake, pursuant to the statute, that if said judgment or any 

~ 

part thereof be affirmed, or the appeal be  dismissed, the said appellant 
shall pay the amount directed to be paid by the judgment, or the part 
of such amount as to which the judgment shall be affirmed, if i t  be 
affirmed only in  part, and all damages which may be awarded against 
the appellant on such appeal." When the cause came on for trial in 
the Superior Court the defendant d. F. Kerner pleaded his discharge 
in bankruptcy and introduced a duly certified copy thereof bearing date 
26 November, 1904, and declaring the said bankrupt discharged "from 
all debts and claims which are made provable by said acts against his 
estate and which existed on 23 April, 1904, on which day the petition 
for adjudication was filed by him; excepting such debts as are hg law 
excepted from the operation of a discharge i n  bankruptoy." I t  ap- 
peared from the return of the justice that the plaintiff complained for 
the nonpayment of money due by note for labor done. Upon appropriate 



N. C.] SPRING TERM, 1905 

issues submitted to the jury, the following facts were found: That de- 
fendant J .  F. Kerner was indebted to the plaintiff in the sum of $200. 
That he obtained judgment for said amount on 2 April, 1904, before 
a justice of the peace. That said judgment was docketed in the Su- 
perior Court on the same day; that by virtue thereof he obtained a lien 
on certain real estate belonging to said Kerner. That the defendants 
E. Eerner and J. M. Greenfield executed an undertaking on appeal. 
That the defendant J. F. Kerner filed his petition in bankruptcy on 23 
April, 1904. That he was not insolvent on 2 April, 1904. Upon the 
foregoing verdict judgment was rendered against the defendant J, F. 
Eerner, which judgment was declared to be a lien upon the prop- 
erty and real estate owned by him a t  the date of the docketing (283) 
of said judgment, subject to the homestead rights of J. F. Ker- 
ner. I t  was further adjudged that the plaintiff recover of the defena- 
ants, sureties on the bond, the amount of said bond, to be discharged upon 
the payment of the judgment. From this judgment the defendants 
appealed. 

Louis M. Swink and Sapp & Hasten, fo r  plaintif. 
Lindsay Patterson for defendants. 

CONNOR, J., after stating the facts: No exceptions nor assignments 
of error appear in  the record other than the general exception to'the 
judgment. We are therefore called upon to say, whether, upon the facts 
established by the verdict, the judgment rendered is correct. I n  this 
Court two questions were argued by counsel. First, whether upon pieaa- 
ing and exhibiting his discharge in bankruptcy the defendant was en- 
titled to have the action dismissed, or whether he was required to go 
further and show affirmatively that the plaintiff's debt came within the 
provisions of the discharge as a provable debt on 23 April, 1904, and 
was not within any of the exceptions named in the bankrupt law. I n  
regard to the last phase of the question, it is clear from the record that 
the indebtedness was not within the exception. The return of the justice 
shows that the demand was for money due by note for labor done. 
"A debt founded upon a contract, express or implied, may be proved 
in bankruptcy." 5 Cyc., 325. The plaintiff insists, however, that a 
bankrupt is discharged only from such debts as he puts in his schedule, 
unless the creditor has notice or knowledge of the proceeding in bank- 
ruptcy; that the burden is upon the defendant to show that plaintiff's 
debt was scheduled, or that he had notice of the proceedings, and that 
in the absence of any proof of either fact the court should proceed to 
try the case and render judgment, disregarding the discharge. 
The cases cited by plaintiff's counsel establish his contention (284) 
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that unless the debt is scheduled or the creditor has notice of the pro- 
ceeding the discharge does not affect it. Collier on Bankruptcy, 200. 
I t  appeared in all of the cases cited that the debts had not been scheduled; 
but i t  does not appear how the fact was brought to the attention of the 
court. We have, with the aid of the very full briefs, made diligent 
search for some direct authority upon the question, without success. The 
nearest approach to it which we have found is the case of Sherwood v. 
Mitchell, 4 Denio, 435, in which i t  is stated that on the trial the plain- 
tiff proved his debt and defendant pleaded his discharge in bankruptcy. 
The plaintiff insisted that defendant was bound to show that the debt 
did not arise out of a breach of trust. Jewett, J., said: "The ground 
taken by the plaintiff is, that the defendant in  his plea had alleged that 
the plaintiff's debt was provable under the bankrupt act, and that it 
was not created in consequence of any defalcation of the defendant as 
a public officer, or while he was acting in a fiduciary capacity he was 
bound to prove the averments, etc. . . . The discharge is presump- 
tive evidence of all the facts asserted in it, and is conclusive until over- 
thrown by evidence of some fraud which by the act avoids it. Debts 
arising out of a violation of an official or private trust are not affected 
by it, unless the creditor chooses to prove the demand under the bank- 
ruptcy proceedings. The discharge, it is true, is general in its terms and 
pr ipa  facie is a discharge of the bankrupt from all his debts. But 
the creditor may, notwithstanding, show that his debt is of the excepted 
class. The onus, however, is on him, and if he fails to make the proof, 
the debt will be taken to be of an ordinary character." This Court 
has uniformly held that the burden is on one claiming under an excep- 
tion, in a grant or deed, to show that his claim comes within the excep- 
tion. McCormick v. Monroe, 46 N. C., 13; Batts v. Batts, 128 N.  C., 
21. I t  seems that a faiIure on the part of the bankrupt to schedule a 

debt does not prevent the creditor from proving it. This is 
(285) evident from the provision that if he ha4 notice of the proceed- 

ing he is bound by the discharge; hence, the plaintiff's debt was 
provable on 21 April, 1905. The fact that defendant was litigating its 
validity did not affect his right to prove i t  in  bankruptcy. The plain- 
tiff calls to our attention what is said in Balk v. Harris, 130 N. C., 381. 
I t  is true that the Chief Justice says that the petition to plead the dis- 
charge since the last continuance did not set out facts which made it 
the duty of the court, as matter of law, to allow it-for that i t  did not 
show that the debt was scheduled or that the creditor had notice of the 
proceedings, etc. The decision is based upon the ground that the al- 
lowance of the plea was within the discretion of the court, etc. The 
learned judge was not undertaking to decide the question now under 
discussion, and we cannot give to his words that effect. We are of the 
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opinion that the burden was upon the plaintiff to show that his debt 
was not scheduled and that he had no notice of the proceeding in bank- 
ruptcy. The plaintiff concedes that it is not proposed to enforce any 
lien upon the property belonging to the estate of the bankrupt. He in- 
sists, however, that i t  is within the province of the court to declare 
whether there is a lien, etc. We do not deem it proper to discuss or de- 
cide this question. If the docketing of the judgment creates a lien upon 
the property of the principal defendant, which is not affected by the 
discharge in bankruptcy, no proceedings can be had in the State court 
to enforce it-because it is conceded that the land owned by the plain- 
tiff and referred to in the verdict has been allotted as his homestead. 
We do not perceive how any declaration of this Court at this time can 
affect the rights of the parties in that respect. I t  may be that other 
questions and defenses may arise before the homestead estate falls in. 
The only question presented for our decision is whether, assuming that 
the defendant J. F. Kerner is discharged from liability for plaintiff's 
debt, the defendants on his undertaking on appeal are bound. 
The undertaking is drawn in strict accordance with section 884 (286) 
of The Code. The plaintiff cites a number of cases decided by 
other courts in  regard to the liabilities of sureties upon appeal bonds 
when the de'fendant appellant has been discharged in bankruptcy pend- 
ing the appeal. The question is not free from doubt, but we prefer to 
place our decision upon the construction of our statute. The condition 
of the bond is to pay such judgment as may be rendered against the 
appellant. I t  would seem too clear for discussion that if no judgment 
can be rendered against the appellant because of a discharge in bank- 
ruptcy pending the appeal, the contingency upon which the sureties 
are liable can never arise. Fontaim v. Westbrooks, 65 N. C., 528. I t  
is said by Waite, C. J., in Wolf v. Stix, 99 U. S., 7 (8) : "The cases 
are numerous in which it has been held, and we think correctly, that 
if one is bound as surety for another to pay any judgment that may 
be rendered in a specified action, if the judgment is defeated by bank- 
ruptcy of the person for whom the obligation is assumed, the surety 
will be released. The obvious reason is that the event has not happened 
on which the liability of the surety was made to depend. Of this class . 
of obligations are the ordinary bonds in attachment suits to dissolve 
an attachment, appeal bond, and the like.'' The surety was held liable 
on the bond in that case because of its peculiar character. I n  Goyer 
C'o. v. Jones, 79 Miss., 253, it was held that the sureties upon an ap- 
peal bond were not liable when the principal was discharged in bank- 
ruptcy pending the appeal. ColXer on Bankruptcy, 187, thus states the 
law: "If the law of the State does not permit the discharge to be 
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pleaded in the appellate court, the discharge of the principal does not 
relieve the surety. If it may be pleaded in such court, no final judgment 
being possible against the principal, the surety is released." I n  Knapp 

v. Anderson, 71 N. R., 466, i t  was held that the sureties were 
(287) not released by the discharge of the principal debtor pending 

the appeal. The decision is based upon the ground that, not- 
withstanding the discharge, the court will proceed with the trial for 
the purpose of ascertaining the liability of the principal; that if the 
liability is fixed, the bond becomes absolute and the sureties bound. 
No execution can issue against the bankrupt. This condition of the 
parties would lead'to the very strange result that upon an obligation 
of suretyship, the condition of which depended upon the liability of tho 
principal, he is discharged and the surety is bound. To meet this diffi- 
culty the courts hold that when the sureties pay the judgment their 
right to sue for exoneration or for money paid to the use of the princi- 
pal arises subsequently to the adjudication and is not affected by the 
discharge. The bankrupt is by this rather circuitous route made to pay 
a debt from which he is discharged. I n  this State the practice has been 
different. I n  a pending action upon a dischargeable debt, the defend- 
ant is permitted to plead his discharge since the last continuance, and, 
unless cause is shown to the contrary, the action is dismissed. S. v. 
Bethune. 30 N. C., 139; Knabe v. Hayes, 71 N. C., 109; BZum v. Ellis, 
73 N. C., 293; Withers v. Stinson, 79 N .  C., 341. We are of the 
opinion that upon the exhibition of the certificate of discharge, unless 
the plaintiff had shown that the debt was not scheduled and unless he 
had no notice of the proceeding in bankruptcy, the court should have 
dismissed the action. As we have said, we do not undertake to pass upon 
the effect of the docketed judgment as a lien upon the defendaids re- 
version in the land allotted as a homestead. The judgment must be 

Eeversed. 
Dismissed Om Writ of Error, 203 U. S., 579. 

Cited: Walter v. Hedgepeth, 172 N.  C., 314. 
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HESTER v. TRACTION COMPANY. 
(288) 

(Filed 2 May, 1905.) 

S t ~ e e t  Railways-Additional Servitude-1Wunicipal Corporations-. 
Streets-Sidewalks-Abutting Proprietor. 

1. The construction of a street passenger railway does not impose any addi- 
tional servitude upon the property fronting on the street so occupied. 

2. The rights, powers, and liability of a municipality extend equally to the 
sidewalk as to the roadway, for both are parts of the street, and the 
abutting proprietor has no more right in the sidewalk than in the roadway. 

3. The rights of an abutting proprietor are simply that the street (including 
roadway and sidewalk) shall not be closed or obstructed so as to impair 
ingress or egress to his lot by himself and those whom he invites there 
for trade or other purposes. 

4. Plaintiff owns a lot which occupies the apex of the acute angle at the inter- 
section of two streets, on which street car tracks are laid, and under per- 
mission of the city the defendant laid a curved track around said angle. 
The curve does not touch the sidewalk, but the edge of the passing car 
for a few inches of distance slightly overhangs the edge of the sidewalk, 
and the ends of crossties are embedded under the sidewalk: Held, that 
the acts complained of were not unlawful, as plaintiff's right of ingress 
and egress to his lot was not interfered with by the curve. 

ACTION by W. D. Hester against Durham Traction Company, heard 
by Bryan,  J., and a jury, at  October Term, 1904, of DURHAM. From a 
judgment in favor of the defendant, the plaintiff appealed. 

Winston & Bryant and Fuller & E'uller for plaintiff. 
Manning d Foushee f o ~  defendant. 

CLARK, C. J. The plaintiff owns the lot which occupies the (289) 
apex of the acute angle which lies a t  the junction of Main and 
Chapel Hill  streets in  the city of Durham. The defendant, by permis- 
sion of the board of aldermen of the city, laid a curved track to pass 
from one street to the other, as per below diagram. 

This track was located and laid under the direction of the street 
commissioner, who made his report to the board of aldermen, the ex- 
penses of the work being borne by the defendant. This curved t ack 4 
was used in the summer, in  the evenings from 6:30 until the cars 
went to the barn for the night, about 11 or 11:30. The curve was 
laid for the convenience of the public in  going from West Durham 
to the Park and returning. Prior to its being laid, the passengers had 
to be transferred at  that point (known as "Five Points") or else the 
West Durham car had to go down Main Street, and, reversing fenders, 



seats, and trolley, run back '~y  Chapel Hill Street. To avoid this great 
inconvenience to the public, the board of aldermen authorized this curve 

to be put in to run round the sharp angle at the junction of the 
(290) two streets. Only passenger cars are used, no freight cars. On 

Main Street the nearest rail of the track is 15% feet from the out- 
side edge of the sidewalk and i t  is 13% feet on Chapel Hill Street from 

the nearest rail to curb. The curved track in  rounding the point does not 
touch the sidewalk, but at the southeast corner, as the curve enters 
Chapel Hill Street, the edge of the car for a few inches of distance is 
slightly over the edge of the sidewalk. The complaint avers that the 
rear of the car does this; but this is evidently a mistake, for as the 
cancave side of the curve is towards the plaintiff's lot, the rear of the car 
necessarily swings outward, not in. I t  is also in evidence that at the 
southeast corner of the sidewalk the cross-ties, extending 18 inches fur- 
ther than the rail, have their extreme ends under the sidewalk. They 
are not above the surface, but under, and as the cross-ties thus embedded, 
out of sight, cannot impede the use of the sidewalk, which is the prop- 
erty of the city, the plaintiff can have no possible ground of action on 
that account. The sidewalk on Main Street is 10 feet wide and that 
on @hapel Hill Street is 8 feet. The southeast corner where the passing 
car "overhangs" is diagonally distant about 11 feet from the southeast 
corner of the plaintiff's lot. 

The plaintiff's cause of action depends upon whether he is injured 
in the use of his property by the slight overhanging of the pavement 
by the car for an instant of time as it passes the southeast corner where 
the curve enters (or leaves) Chapel Hill Street. The charter of the 
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city of Durham shows that, as usual, the city has the same right and 
title to the sidewalks as to the rest of its streets. The defendant's track 
was laid under authority of its charter, "permission being first had" 
of the city as required. The construction of a street passenger railway 
"does not impose any additional servitude upon the property fronting on 
the street so occupied." Merriclc v. B. R., 118 N. C., 1081, citing R. R. 
a. Xo~~tgomery,  167 Pa. St., 70, 27 L. R. A., 766; Kenfielly v. 
Jersey City, 26 L. R.  A., 281; Elliott R. and S., 558; Cooley (291) 
Const. Lim., 683; Dillon Mun. Corp. (4 Ed.), see. 723. To the 
same purport, R. R. v. R. R., 120 N. C., 523; Smith v. Goldsboro, 121 
N. C., 350; Tel. Co. v. R. R., 93 Tenn., 492, 27 L. R. A, 239; R. R. v. 
Higbee (Wis.), 51 L. R. A., 923; Booth Street Railways, see. 83; 
Joyce on Elec., secs. 336, 339, 341; 27 A. & E. Enc. (2 Ed.),  27-29. 

The authorities with singular uniformity concur that i t  is "now we11 
settled that the use of the streets in cities or villages for a street railway 
is one of the ordinary purposes for which such streets and highways 
may be used, and does not impose an  additional burden or servitude 
so as to entitle the abutting property owner as a matter of right to com- 
pensation before such use can be made. . . . This rule is generally 
recognized, irrespective of the question whether, in  the original laying 
out of the street, a mere easement was taken, leaving the fee simple in 
the abutting property." The rights, powers, and liability of the munici- 
pality extend equally to the sidewalk as to the roadway, for both are 
parts of the street. Tate v. Greensboro, 114 N. C., 392; 2 Smith Mun. 
Corp., sec. 1304; Elliott, supra, see. 20. This is recognized by The 
Code, sec. 3803, and by the courts, which hold towns .and cities to the 
same degree of liability for failure to repair sidewalks as to repair the 
other part of the street. Bunch v. Edeaton, 90 N. C., 431; Russell 2.. 

Monroe, 116 N. C., 726; .Neal v. Marion, 129 N. C., 345; Wolfe v. 
Pearson, 114 N. C., 621; 2 Dillon, supra, sec. 780, note 1, secs. 1008 and 
1012. 

I n  Buach v. Edenton, supra, "It was the positive duty of the corporate 
authorities of the town to keep the streets, including the sidewalks, in 
proper repair." The charter of Durham gives the same powers over 
sidewalks and imposes the same liabilities upon the city for failure 
to repair the sidewalks as in  regard to the other part of the 
street. I n  R. R. v. Higbee, 51 L. R. A., 929, it is said: "There (292) 
is no limit to the public right to use a street, and every part of 
it, so long as that use is in  aid of public travel thereon and does not 
unnecessarily interfere with the common use of the way by ordinary 
modes of travel, and is no substantial impairment of private rights of 
property." 

The complaint avers three grounds of damage : 
138-16 209 
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1. That 2 inches of the plaintiff's lot is covered by the defendant's 
track. But the evidence shows that the rail at the nearest point of the 
curve is 3 inches outside the curbing to the sidewalk and the pleadings 
admit that no part of the plaintiff's lot (inside the sidewalk) is over- 
hung by the car in passing. 

2. That vehicles have almost no approach to the lot. But the evidence 
is that between the outer edge of the sidewalk and the defendant's near- 
est rail there is 15y2 feet on Main Street and 13% feet on Chapel Hill 
Street. I t  is only at the apex, at the toe of the boot, so to speak, that 
the track approximates the outer edge of the sidewalk. There is ample 
evidence that the curve does not interfere with carriages standing on 
either street in front of the plaintiff's lot. As the "toe" of the plain- 
tiff's lot is only 7 feet 7 inches, and being an acute angle i t  would be 
barely 4 feet perhaps at  the edge of the sidewalk, a carriage could not 
stand there. The "toe" of the sidewalk (the cross sidewalk) is 22 feet 
5 1 ,  inches, but over 18 feet of this is "frontage," not of the plaintiff's 
lot, but caused by continuation of the two sidewalks, for if the plain- 
tiff's lot were extended to the eastern edge of the sidewalk at  that place, 
i t  would be narrowed, as already said, to a point with almost no front 
at  all. 

3. That cars frequently run off the track at that point. The only evi- 
dence is that they did run off the track three or four times when the 
curve was first used. There is no evidence of any injury to the plaintiff 

from this cause. 
(293) The sidewalk is simply a part of the street which the town 

authorities have set apart for the use of pedestrians. 27 A. & E. 
Enc. (2  Ed.), 103; Ottawa v. Spencer,  40 Ill., 217 C'hicago v. O'Brien, 
53 Am. Rep., 640. The abutting I?roprietor has no more right in the 
sidewalk than in the roadway. His  rights are simply that the street 
(including roadway and sidewalk) shall not be closed or obstructed so 
as to impair ingress or egress to his lot by himself and those whom he 
invites there for trade or other purposes. Moose v. Carson, 104 N.  C., 
431 ; W h i t e  v. R. R., 113 N. C., 610. As said in  S. v. Higgs,  126 N .  C., 
1014: "An abutting owner to a street and sidewalk has an easement 
in  his frontage which he may use in  subordination to the superior rights 
of the public." Sidewalks are of modern origin. Anciently they were 
unknown, as they still are in  Eastern countries and in  perhaps a ma- 
jority of the towns and villages of Europe. I n  the absence of a statute, 
a town is not required to construct a sidewalk. Attorney-General v. 
Boston, 142 Mass., 200. I t  is for the town to prescribe the width of 
the sidewalk. I n  the absence of statutory restriction i t  may widen, 
narrow, or even remove a sidewalk already established. Attorney-Gen- 
era1 v. Boston, supra. To widen a sidewalk narrows the roadway. To 
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widen the roadway narrows the sidewalk. The proportion of the street 
to be preserved for pedestrians and vehicles respectively is in the sound 
discretion of the town authorities. Here, they might narrow the side- 
walk at the "toe" of the plaintiff's lot by drawing in its outer edge, or 
they might make the outer-edge curving to correspond with the curve 
of the car track, and thus prevent the car overhanging the edge of the 
sidewalk. If so, they may, so far as the plaintiff is concerned, let the 
car overhang the corner instead of cutting off that corner from the side- 
walk. If the sidewalk were so far  narrowed as to im~ede  the circulation 
of passers-by on foot, so as to hinder the ingress and egress to the plain- 
tiff's building, he would have cause of complaint; but such is 
not the case here. If the overhanging of the car were to injure (294) 
any one walking on the sidewalk, s~chherson might possibly have 
a cause of action against the city or the defendant, for the establishment 
and maintenance of the sidewalk are an invitation to pedestrians to walk 
anywhere thereon; but the plaintiff would not be injured thereby in his 
property rights to the lot, which is this cause of action. As to pedes. 
trians, the city can protect itself by reducing the width of the sidewalk 
at  thc point, or, by condemning a few inches of the plaintiff's lot, it 
could make a cut-off at the outer corner without reducing the width of 
the sidewalk; but it should be remembered that that small space, oc- 
casionally overhung by a passing car, is at a corner of the street, and 
therefore the sidewalk, measured diagonally, is wider there than else- 
where, and would still be wider, though the little space "overhung" were 
cut off from the sidewalk, or the outer curbing of the sidewalk were 
drawn in and made curving at that point. 

I n  holding that the acts of the defendant complained of by the plain- 
tiff were notunlawful and did not constitute a cause of action, there was 

No error. 

Cited: S. v. Godwin, 145 N.  C., 464; Butler v. Tobacco Co., 152 
N. C., 420; S m i t h  v. Hendersonville, ib., 620; Green v. Miller, 161 N .  C., 
30; Sexton v. Elizabeth City,  169 N. C., 390; Crotts v. Winston, 170 
N .  C., 28; Bennett v. R. R., ib., 393; Kirkpatrick v. Traction Co., ib., 
478. . , 
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SUMMERS 9. R. R. 

(295) 
SUMMERS v. RAILROAD. 

(Filed 9 May, 1905.) 

Carriers-Delay in Transportation of Freight-Penalty-Party Ag- 
grieved-Chapter 590, Laws 1903, Const~ued-Corporation Commis- 
sion, Powers of. 

1, I n  an action to recover a penalty, under chapter 590, Laws 1903, making i t  
unlawful for any railroad to neglect to transport any goods for longer 
period than four days after receipt thereof, and providing a penalty for 
a violation thereof, to be forfeited "to the party aggrieved," the penalty 
is enforcible, independent of pecuniary injury, by the one whose legal 
right is denied. 

2. Where the plaintiff returned goods to W. under a n  agreement that no credit 
for the returned goods was to be given till they were received by W. : 
Held, that  the plaintiff was entitled t o  sue for the penalty given by statute 
"to the party aggrieved" for a delay in shipment. 

3. The clause in chapter 590, Laws 1903, making it  unlawful for a railroad t o  
neglect to transport any goods received by i t  for a longer perioa than four  
days after receipt thereof, gives to the railroad four days free time a t  the  
point of shipment. 

4. The clause in chapter 590, Laws 1903, making it  unlawful for any railroad 
to allow any goods to remain a t  any intermediate point for a longer period 
than 48 hours, unless otherwise provided by the Corporation Commission, 
gives to  the Commission the right to fix the time allowed as  free time for 
intermediate points and to make reasonable regulations as to the time of 
transit. 

5. The Corporation Commission has no power to change the time allowed a s  
free time a t  the point of shipment, nor to  alter the penalties fixed by 
chapter 590, Laws 1903. 

ACTION b y  J. W. Summers against Southern  Rai lway  Company, heard 
on appeal  b y  Justice, J., and a jury, a t  M a r c h  Term,  1905, of MECKLEK- 
BURG. 

There  was  evidence tending t o  show t h a t  plaintiff, having a n  account 
w i t h  W. W. W a r d  & Son, of Charlotte, N. C., ordered a package 

(296) of window sash to be shipped t o  h i m  a t  Cornelius, N. C., a rail- 
road  s tat ion within 50 miles of Charlotte, which package d u l y  

arrived. Some of t h e  sash were too large f o r  plaintiff's purposes, and  
plaintiff requested W a r d  & Son t h a t  h e  be allowed t o  re tu rn  those sash 
which plaintiff could not  use, a n d  W a r d  & Son agreed t o  give plaintiff 
credit on  h i s  account f o r  a n y  sash returned whenever the same should 
be received by them. T h a t  on  4 March,  1904, plaintiff delivered a p a r t  
of t h e  sash t o  defendant company f o r  shipment  a t  Cornelius, N. C., 
properly addressed and  plainly marked t o  W a r d  & Son, Charlotte, N. C., 
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and took a bill of lading therefor. There was also evidence that plain- 
tiff, at the time of shipment, prepaid the freight and asked the agent of 
defendant to hurry up the shipment, telling him that he was anxious to 
get them back so he could get credit on his account with Ward & Son, 
and that several times thereafter and before the goods were shipped, 
plaintiff notified the agent that they had not been shipped and urged 
the agent to have them sent, as he was anzious to get the package to 
Ward & Son, as he could not get credit from them until that firm re- 
ceived the sash. 

Plaintiff further testified that he had a running a c c o u ~ t  with Ward 
& Son, and that he got credit for the sash returned, and Ward & Son 
made no difference in  the credit by reason of delay. There was a delay 
of nearly thirty days in  the shipment, and demand was properly made 
pursuant to the statute before bringing suit. Under the charge of the 
court there was judgment for the plaintiff for $1.50, and plaintiff ex- 
cepted and appealed, claiming that according to the statute he was 
entitled to something like $80. 

Clarkson & Duls  for plaintiff. 
W .  B. B o d m a n  for defendant. 

HOIIE, J., after stating the facts: Section 3, chapter 590, Laws (297) 
1903, provides as follows: "That it shall be unlawful for any 
railroad company, etc., to omit or neglect to transport any goods or 
merchandise received by it, and billed to or from any place in  this State 
for shipment, for a longer period than four days after receipt of same, 
unless otherwise agreed upon between the company and shipper; or 
unless the same be burned or otherwise destroyed; or to allow any such 
goods or merchandise to remain at  any intermediate point more than 
forty-eight hours unless otherwise provided f o ~  by the Corporation 
Commission." 

The section further provides "that each and every company violating . 
the provisions of this section shall forfeit to the party aggrieved the sum 
of $25 for the first day and $5 for each and every day of such unlawful 
detention, in case the shipment is made in car-load lots; but in less 
quantities the forfeiture shall be $12.50 for the first day and $2.50 for 
each succeeding day." 

Acting under the power conferred by section 3 of this act, the Cor- 
poration Commission made a regulation concerning these shipments 
which, in  effect, reduced the time for delay allowed to the company, and 
fixed a lower penalty than that provided by the statute. According to 
the testimony, there was a delay in  the shipment of something like 
thirty days, and the plaintiff sued for the penalty allowed by the 
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statute. The defendant resists any recovery, claiming that the plaintiff 
is not the party aggrieved, in  that no pecuniary injury is shown, and, 
second, that the only person having the right to sue is Ward & Son, to 
whom the package is addressed. 

The defendant contends further, that in  any event the penalty received 
must be confined to that provided by the rule of the Corporation Com- 
mission, as the statute gave them power to change the penalty therein 
provided. 

As to the position that no recovery at  all can be had, the Court is of 
opinion that on the facts of this case the plaintiff i s  the party aggrieved, 

and the only person who had the right to enforce the penalty for 
(298) delay. These penalties are not given solely on the idea of mak- 

ing a pecuniary compensation to the person injured, but usually 
for the more important purpose of enforcing the performance of a duty 
required by public policy or positive statutory enactment. As said in 
Grocery Co. v. R. R., 136 N. C., a t  p. 404: "The object in  providing 
a penalty is clearly to compel the common carrier to perform its duty 
to the public." . 

They are sometimes enforcible only by the State; sometimes they are 
given to any one who shall sue for them; and again the recovery is con- 
fined, as in  this instance, to the party aggrieved, the person having a 
peculiar and special interest in enforcing the performance of the duty. 
I n  giving the penalty to the party aggrieved the statute simply desig- 
nates the person who shall have a right to sue, and restricta I t  to him 
who, by contract, has acquired the right ho demand thai t l ! ~  serviw 
be rendered. 

The party aggrieved, in statutes of this character, is the one whose 
legal right is denied, and the penalty is enforcible independent of pe- 
cuniary injury. Switzer v. Rodman, 48 Mo., 197; Qualb v. Sayles, 18  
Tex. Civ. App., 400; Grocery Co. v. R. R., supra. Ordinarily, in case 
of a shipment of goods by a railway to a person who has ordered them, 
on delivery to the railway, the company receives them as the agent 
of the vendee or consignee, and such person would be the aggrieved 
party by delay in  forwarding. But in  this case, by the terms of the 
agreement between the plaintiff and Ward & Son, the plaintiff was not 
to get credit for the returned goods till they were received by Ward & 
Son. I t  made no difference to this firm whether the goods were re- 
turned or not; they had their account against the plaintiff, and a fair  
interpretation of the agreement between the parties is that no credit 

was to be given till the goods came to hand. Until this occurred, 
(299) the loss of the goods would have been the loss of the plaintiff, and 

he alone was interested in urging the shipment. 
This case is not dissimilar to those where the penalty is im- 
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posed on a telegraph company for not forwarding a message, and the 
party aggrieved is held to be the sender. Hadleigh v. Tel. Co., 115 Ind., 
191. 

I n  reference to the regulation by the Corporation Commission, the 
statute provides that i t  shall be unlawful for a railroad company . . . 
doing business in this State to neglect or omit to transport any goods 
or merchandise received by it and billed to or from any place in this 
State, for a longer period than four days, unless otherwise agreed upon 
between the parties. This is a separate, distinct clause, and in Walker 
7). R. R., 137 N. C., 163, this Court has held that in the absence of any 
express contract concerning it, such clause gives to the railroad four days 
free time, at the initial point. 

Then follows another clause : Or to allow any goods or merchandise to 
remain at any intermediate point for a longer period than forty-eight 
hours, unless otherwise provided by the Corporation Commission. We 
think this clause gives to the Corporation Commission the right to fix 
the time allowed as free time for intermediate points, and by fair inter- 
pretation confers on the Commission the power to make reasonable 
regulations as to the time of transit. Such a rule has been made and 
was introduced in evidence, and we hold the correct construction of 
the statute as modified by the rule to be, that, in the absence of any ex- 
press contract, the railroad company is allowed four days' delay at the 
initial point and three additional days of free time for the first 50 miles 
of transit and one day for each additional 25 miles or fraction thereof, 
to the point of destination. The Commission is given no power to 
change the time allowed as free time at the point of shipment, nor to 
lesscn nor otherwise alter the penalties. These are fixed by the 
statute, and can only be changed by the Legislature. Everett a. (300) 
A. R., ante, 68. 

The Court is of opinion that on the facts of this case the plaintiff is 
the party aggrieved and ihe action is well brought in his name; that the 
time allowed as free time is four days at the point of shipment and three 
additional days in transit, and the penalty is that provided by the 
statute. There will be a new trial and the cause proceeded with in ac- 
cordance with this opinion. 

New trial. 

Cited: Stone v. R. R., 144 N. C., 229, 232; Cardwell v .  R. R., 146 
N. C., 220; Rollins v.  R. R., ib., 156; Davis 1). R. R., 147 N. C., 
70; Factory v .  R. R., 148 N. C., 422; Mfg. Co. v. R. R., 149 N. C., 262; 
Reid v. R. R., 150 N.  C., 765; Lumber Co. v. R. R., 152 N. C., 74; '  
Buggy Corporatwm v. R. R., ib., 121; Elliott v. R. R., 155 N. C., 237; 
Wiihrow v. R. R., 159 N. C., 226; Ellingtoh v.  R. R., 170 N. C., 
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37; H o r t o n  v. R. R., ib., 386; W h i t t i n g t o n  c. R. R., 172 N. C., 505; 
T m d i n g  Co. v. R. R., 178 N. C., 181. 

PUMP COMPANY v. RAILROAD. 

(Filed 9 May, 1905.) 

Railroads-Overcharges on Freight-Evidence. 

1. I11 an action to recover a penalty for overcharge on freight, under chapter 
590, Laws 1903, whether there is or is not an overcharge depends upon 
evidence as to the rate exacued for transportation cad the rate fixed by 
the tariff of the company or by the law, and the court erred in admitting 
the unsworn declarations of an agent that there was an overcharge. 

11. In an action to recover a penalty for an overcharge, the jury having found 
that the shipment of goods was made upon a connecting line on a bill of 
lading which accompanied the goods, and that the defendant collected 
o~lly the rate specified in the bill of lading, the plaintiff cannot recover. 

ACTION by Latta-Martin Pump Company against Southern Railway 
Company, heard by Webb, J., and a jury, at  February Term, 1905, of 
CATAWBA. 

This was a civil action brought to recover a penalty under sections 
1 and 2, chapter 590, Laws 1903, for making overcharges on freight. 
The court submitted the following issues : 

1. Did defendant demand, collect, and receive from plaintiff an over- 
charge of freight on shipment of iron fittings delivered to plain- 

(301) tiff by defendant on 29 August, 1903? Answer: Yes. 
2. Did plaintiff file with the agent of defendant company a 

written demand supported by a paid freight bill and the original bill 
of lading or a duplicate thereof on 31 August, 19032 Answer: Yes. 

3. What is the amount of penalty which plaintiff is entitled to recover 
of defendant ? Answer : $100. 

4. Were the goods for which freight mas charged and paid over, 
for which overcharge is claimed, shipped from Chicago, Ill., over the 
Pittsburg, Cincinnati, Chicago and St. Louis Railway Company and 
other connecting lines to the city of Hickory, N. C. ? Answer : Yes. 

5. Was said shipment of goods on bill of lading issued by the Pitts- 
burg, Cincinnati, Chicago and St. Louis Railway Company, specifying 
said shipment as 1,260 pounds, at  a specified freight rate of $1.06 per 
100 pounds ? Answer : Yes. 

6. Did the defendant collect only at said rates at $1.06 per 100 
pounds ? Answer : Yes. 
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7. Did the goods come to the hands of defendant as one of said com- 
mon carriers at  some intermediate point and did defendant transport 
same to Hickory, N. C., and deliver same to the consignee, the plaintiff, 
upon payment by plaintiff of the amount specified in  the bill of lading 
issued by the P. C. C. and St. Louis Railway Company? Answer: Yes. 

From a judgment for plaintiff, the defendant appealed. 

Self  & W h i t e n e r  for plailztifl. 
8. J .  Ervin for d e f e n d a d .  

BROWN, J. The goods on which i t  was contended there was an over- 
charge of $6.30 consisted of 1,260 pounds of iron valves shipped from 
Chicago, Ill., to the plaintiff at  Hickory, N. C., on a bill of lading issued 
at  Chicago by the Pittsburg, Cincinnati, Chicago and St. Louis Railway 
Company, which specified the weight of the shipment a t  1,260 
pounds and the freight rate at  $1.06 per 100 pounds, making a (302) 
total charge of $13.35. These goods mere transported over the 
line of this road and other connecting carriers, came into the hands 
of the defendant company a1 some intermediate point, and were trans- 
ported by the defendant to Hickory, N. C., and there delivered to the 
consignee, The Latta-Martin Pump Company, upon payment of the 
amount specified i n  the bill of lading issued at  Chicago. The plaintiff 
contended that there was an overcharge of $6.30. Why there was an 
overcharge, how, or i n  what respect, does not appear. There was no 
testimony as to the amount of the overcharge, no tariff of any road 
being offered and no statute fixing the rate. The only evidence offered 
on this point mas the declaration of the agent at Hickory that there was 
an overcharge. This was objected to on the ground that i t  was in- 
competent; that i t  was a mere opinion; that the printed tariff of rates 
was the best evidence. The defendant also contended that chapter 590, 
Laws 1903, should not be so construed as to apply to the facts of this 
case, and if so construed as to apply to shipments from other States 
it would amount to a regulation of commerce among the States and 
is void under the Constitution of the United States, Art. I, sec. 8. 

It is unnecessary for US to pass upon the doubtful competency of the 
agent's declarations. I t  is sufficient to hold that they are a mere ex- 
pression of opinion as to a matter which may be a question of law and 
fact. Under the act of 1903 the question whether there was an over- 
charge depended upon the fact whether the amount exacted for the trans- 
portation of the goods was in excess of the "rates appearing in the 
printed tariff of said company or more than is allowed by law." The 
printed tariff or the law fixing the rate, if there be any, is therefore 
the best evidence as to whether there has been an overcharge or not. The 
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declaration of the agent mas a mere opinion,,and proves nothing. The 
question whether there is or is not an overcharge depends upon 

(303) evidence as to the rate exacted for transportation and the rate 
fixed by the printed tariff or the law. From such evidence the 

law infers that there was or was not an overcharge. The court per- 
- mitted the unsworn declarations of the agent to decide this matter, which - 

was the very question to be determined by the jury under the first issue. 
I n  this there was error. Under the fifth issue the jury have found as a 
fact that the shipment of goods was made originally upon the Pittsburg, 
Cincinnati, Chicago and St. Louis Railway, upon a bill of lading which 
accompanied the goods, specifying the shipment as 1,260 pounds a t  a 
specified freight rate of $1.06 per 100 pounds; and in  response to the 
sixth issue the jury have found that the defendant collected only the 
freight rate specified upon the bill of lading which accompanied the 
goods from Chicago. We are of opinion that there is no evidence pre- 
sented in the record upon which the plaintiff can recover. 

I t  is unnecessary for us to determine the interesting constitutional 
question so ably and elaborately discussed in  the brief of defendant's 
counsel. 

New trial. 

(304) 
MOORE v. IKDUSTRIAL COMPAKY. 

(Filed 9 May, 1905.) 

Judgments for Labor Performed-Mortgcr,c/es-Liens-Code Section 
1255. 

A judgment obtained against the defendant for services rendered by the 
plaintiff, which consisted in superintending the conduct of its milling 
operations, conducting a commissary store and keeping the books of the 
corporation, does not come within the terms of section 1255 of The Code, 
which provides that mortgages of incorporated companies should not 
have power to exempt their property from execution for the satisfaction 
of judgments obtained for "labor performed." 

ACTIOX by C. P. Moore against the American Industrial Company 
and another, heard by McNeill, J., and a jury, at November Term, 1904, 
of CALDWELL. 

This was a civil action for the recovery of a tract of land and to re- 
move an alleged claim or mortgage held upon the same by the defend- 
ant Samuel Newman. The defendant company owned the tract of land 
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in controversy, and had executed a mortgage on 20 December, 1895, to 
Samuel Newman, securing a debt for $6,000 and conveying three tracts 
of land, which is the land in controversy in this action. A jury trial 
was waived and the court found the facts. From his Honor's findings 
of fact i t  appears that the defendant company became indebted to the 
plaintiff for certain services rendered by him in the sum of $164.90, for 
which plaintiff recovered judgment on 14 August, 1896. Execution was 
issued, and under it the sheriff sold the land in controversy on the first 
Monday in February, 1902, at which sale the plaintiff became the pur- 
chaser and received a deed therefor from the sheriff of Caldwell County. 
From the judgment rendered the plaintiff appeals. 

W. Q. N e w h n d  and 8. J .  Emin for plaintif f .  
L a w r e w e  Wakef ie ld  for defendamts. 

BROWN, J. I t  is contended by the plaintiff as follows : (1) That the 
mortgage was improperly executed; (2 )  that the defendant Samuel New- 
man was an incorporator and stockholder of the defendant company; 
and (3) that the mortgage was void as against the plaintiff's debt under 
section 1255 of The Code, because the plaintiff's judgment was obtained 
for "labor performed" for the defendant company. . 

We agree with his Honor that the words "labor performed," as used in 
section 1255 of The Code, do not embrace such services as were rendered 
by the plaintiff to the defendant company and for which he recovered 
judgment set out in the record and under which the land was sold. 
The findings of fact by his Honor necessary to a determination of this 
appeal are as follows: "Fourth. I further find that in the early part 
of 1896 tho plaintiff, C. P. Moore, was employed by the said corpora- 
tion as its superintendent or agent, and that as such agent or super- 
intendent the plaintiff employed hands for i t  and operated its sawmill in 
the manufacture of lumber, conducting a commissary where the hands 
were supplied with goods; that the said Moore kept the books of the 
corporation and had the general oversight and management of said hands 
and of the conduct and management of the said business of said corpora- 
tion at said lumber plant, but did not work with his hands or perform 
any manual labor, having merely the control and direction of the hands." 
The word "labor" in legal parlance has a well defined, understood, and 
accepted meaning. I t  implies continued exertion of the more onerous 
and inferior kind, usually and chiefly consisting in the protracted ex- 
ertion of muscular force. "Labor may be business, but i t  is not neces- 
sarily so, and business is not always labor. I n  legal significance labor 
implies toil, exertion producing weariness; manual exertion of a 
toilsome nature." B l o o m  v? Richards, 2 Ohio State, 387. I n  (306) 
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English statutes, and in the construction placed upon them by the 
English courts, this term is generaily understood to designate a serv- 
ant employed in  some manual occupation. I n  Cook v. Tramway Co., 
18 &. B. Div., 684, in  speaking of the definition of a laborer as used in 
the English Employer's Liability Act, Smith,  J., says: "The expression 
used, i t  should be noted, is not manual work, but manual labor. Many 
occupations involve the former, but not the latter; for instance, tele- 
graph clerks, bookkeepers, and all persons engaged i n  writing." Accord- 
ing to the findings of fact made by the court below i n  the case before 
us, the services rendered by the plaintiff consisted in  superintending the 
conduct of the milling operations of the defendant company, conducting 
a commissary from which the hands were supplied, and keeping the 
books of the corporation. H e  did not work with his hands or perform 
any manual labor, having merely the control and direction of the em- 
ployees of the defendant company and the general management of its 
business. The word "laborer" has a definite and fixed meaning in the 
Constitution and legislation of this State. I n  Article IV, section 4, 
of the Constitution, i t  is provided that the General Assembly shall 
enact suitable legislation for the purpose of giving to mechanics and 
laborers an  adequate lien on the subject-matter of their labor, and in  
pursuance of this provision the Mechanic's and Laborer's Lien Law, 
The Code, chapter 41, was enacted by the General Assembly. Words 
used in  legislation which have a technical meaning are supposed to be 
used i n  that sense. Worcester defines a laborer to be one who labors; 
one regularly employed at some hard work. Webster defines a laborer 
to be one who labors in  a tiresome occupation; one who does work that 
requires little skill, as distinguished from an artisan. I n  Georgia a 
laborer has been adjudicated to be one who performs manual labor. 

Adams v. Goodrich, 55 Ga., 335. To the same effect is Hebener 
(307) v. Chave, 5 Pa.  St., 117. These cases are cited and approved by 

this Court in Whitaker v. Smith,  81 N.  C., 340. See, also, Cook 
v, Ross, 117 N.  C., 195. A bookkeeper is not a laborer and does not 
come within the act giving a laborer a lien for his services. Xash v. 
Southwick, 120 N.  C., 459. A clerk or bookkeeper is not a laborer. 
Cole v. McNeil, 99 Ga., 250; Epps v. Epps, 17 Ill., 196. One who acted 
as general manager, superintendent, and bookkeeper and clerk is not a 
laborer. Wakefield v. Fargo, 90 N.  Y., 214; Cofin  v. Reynolds, 37 N. Y., 
640. There are innumerable cases in which the terms labor and laborer 
have been confined to such services as were rendered by manual 
labor. Trinity Church v. U.  S., 143 U. S., 464; Winder v. Caldwell, 
14 How. ( N .  Y.), 434; Parker v. Bell, 7 Gray (Mass.), 429; Brockwa:y 
v. Inniss, 39 Mich., 47 ; Wildner v. Perguson, 42 Minn., 112 ; Parinholdt 
v .  Lockhard, 90 Va., 938. 
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HOLDER v. MANUFACTURING Co. 

We are of opinion upon the facts found by the court below that the 
plaintiff is the owner of the land in controversy, subject to the lien of 
the mortgage of the defendant, Samuel Newman, which is the first lien 
thereon. It appears that in the judgment of the court provision is made 
for the foreclosure of the mortgage; therefore, the cause will be remand- 
ed to the Superior Court of Caldwell to the end that the said decree 
may be enforced, and unless the plaintiff pays the mortgage, as required 
therein, a decree will be entered appointing a commissioner, who will 
proceed to sell the land in accordance with the decree of his Honor, 
Judge McNeill. I f  upon a sale of the property i t  should bring more 
than the mortgaged indebtedness, so fa r  as now appears to us from this 
record, the surplus, after payment of all costs and expenses of sale, will 
belong to the plaintiff. The cause is remanded and the judgment of the 
Superior Court is 

Affirmed. 

Cited: Cox v. Lighting Co., 152 N .  C., 167; Stephens v. Hicks, 156 
N. C,, 241; Iron Co. v. Bridge Co., 169 N. C., 514. 

HOLDER v. MANUFACTURING COMPANY. 
(308) 

(Filed 9 May, 1905.) 

Demurrer to  Evidence-Discharge of Employee-Procurement by Third 
Person-Corportions, Licbility of-Same Oficers. 

1. Where the defendant demurred to the evidence and at the conclusion of the 
entire testimony renewed the motion to dismiss, these motions presented 
every phase of the case arising upon the plaintiff's evidence, and it was 
not necessary to again present them by prayers for instructions. 

2. In an action against the defendant for procuring plaintiff's employer to dis- 
charge him, plaintiff cannot recover where his contract of employment 
was only to work by the day. 

3. The fact that the defendant company and plaintiff's employer had the same 
officers does not make the defendant liable for acts done by its officers 
in the discharge of their duties towards the other company, though they 
act in that respect by reason of information derived in the discharge of 
similar duties as officers of such company. 

PETITION to rehear. For former opinion, see 135 N. C., 392. 
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W .  G. Meam and Shepherd & Shepherd for petitioner. 
Molttgomery & Crowell, M. B. StickZey, aad Busbee & Busbee in op- 

position. 

CONNOR, J. This cause is before us upon a petition to rehear and re- 
view the decision made at February Term, 1904. The writer of this 
opinion was then joined by Mr. Jusiice walker in  a dissenting opinion. 
The majority of the Court, after hearing a second argument upon the 
petition to rehear, are of the opinion that there was error in the former 

decision, and that a new trial should be ordered. I n  the opinion 
(309) written by Mr. Justice Montgomery it was said: "Upon Barn- 

hardt's testimony the defendant could have asked the court to 
instruct the jury that as the contract between the plaintiff and defendant 
was indefinite as to time, the defendant company would not be respon- 
sible for the discharge of the plaintiff because of knowledge of the 
character of the plaintiff and of his conduct at  the defendant's mill, 
acquired by Barnhardt as assistant maqager of both mills. But no such 
request for instruction was made by the defendant." I t  will be ob- 
served that the plaintiff testified: ':4t Gibson Mill they had a right to 
discharge me at night. I worked by the day." The defendant at the 
conclusion of the plaintiff's testimony demurred to the evidence and 
at  the conclusion of the entire testimony renewed the motion to dismiss. 
These motions presented every phase of the case arising upon the plain- 
tiff's evidence. I t  was not necessary, therefore, to again present them 
by prayers for instruction. There was nothing in defendant's evidence 
aiding the defect in plaintiff's case in  respect to the terms of employment. 
I f ,  as testified by plaintiff, the Gibson Mill had the legal right to dis- 
charge him at night, that his contract was to work by the day, it is not 
easy to see how he sustained any actionable wrong by any conduct of 
the defendant. He  could not have sued the Gibson Mill for discharging 
him at the end of the day; how, then, can he sue the defendant company 
for procuring the Gibson Mill to do something which it had the legal 
right to do ? The case comes ,clearly within the principle announced 
by this Court in Richardson v. R. R., 126 N.  C., 100. "Persuading or 
inducing a man, without unlafwul means, to do something he has a 
right to do, though to the prejudice of a third person, gives that person 
no right of action, whatever the persuader's motives may have been." 
Pollock on Torts (6 Ed.), p. 317. I n  Haskins v. Royster, 70 N.  C., 
601, Rodman, J., quoting the opinion in  Walker v. Cronyn, 107 Mass., 

555, says: "One who entices away a servant or induces him to 
(310) leave his master may be held liable in  damages therefor, provided 

there exists a valid contract for continued service known to the 
defendant." The c la in tiff does not allege any special damage other than 
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loss of wages. As he had no contract right with the Gibson Mill, it is 
clear that, conceding his allegation that defendant company procured 
his discharge, i t  did him no actionable wrong, because there was no 
interference with any legal right. He  does not aver that he was pre- 
vertted f ~ o m  renewing his contract of service by any ccc~,J.uct of the 
defendant, and if he had, it would seem that no right of action accrued 
therefor. ('A recent decision of the Court of Appeals that procuring 
persons, not to break a contract, but not to renew expiring contract o~ 
make a fresh contract, may be actionable if done 'malieiously,' without 
any allegation that intimidation or other unlawful means were used, 
is now overruled." Pollock on Torts, 316; Tempertom v. Russell, 1 
Q. B., 715, 62 L. J. Q. B., 412. Clark, J., in Richardson's case, supra, 
says: "Upon the plaintiff's own showing his discharge was within 
the right of the defendant, and not wrongful, and malice disconnected 
with the infringement of a legal right cannot be the subject of an action." 
8. v. V a n  Pelt, 136 N.  C., 633. 

We are also of the opinion that there is a total absence of evidence 
that any agent or servant of the defendant company acting as such 
and within the scope and sphere of his duties, procured the discharge 
of the plaintiff. The case is peculiar in that the defendant company 
a ~ i d  the Gibson Mill had the same officers. Certainly, this cannot have 
the effect of placing upon the defendant company liability for acts done 
by its officers in  the discharge of their duties towards the Gibson Mill, 
although they may have puEsued a line of conduct in that respect bg 
reason of knowledge or information derived in  the discharge of similar 
duties as officers of such mill. A corporation acts only by and through 
its agents, and before it can be held liable, the alleged wrongful 
act must be traced to its agents while acting within the scope (311) 
of their employment. We do not find any evidence in this case 
that Barnhardt, in his action respecting the plaintiff, was acting as the 
agent of the defendant mill. There is not, as was said in the dissenting 
opinion heretofore, any evidence that any officer, servant, or agent of the 
defendant company wrote any letter to the Gibson Mill in regard to dis- 
charging the plaintiff. For the reasons given, the petition must be al- 
lowed and a new trial awarded. 

Petition allowed. 
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HICKORY v. RAILROAD. 

(Filed 9 May, 1905.) 

Nor,suit-Effect of Birst Trial-Rights at Secomi Trial. 

1. In an action to enjoin the erection of certain structures, plaintiff, at the 
first trial in the Superior Court, in deference to an adverse intimation 
upon the evidence and certain findings by the court, submitted to a nonsuit 
and appealed. Upon appeal, this Court found error and remanded th'e 
case. At the second trial, the court, upon the certificate of this Court, 
entered judgment according to the prayer of the complaint: Held, that 
the plaintiff was not entitled to judgment without a pew trial by a jury. 

2. Where a nonsuit is taken in deference to an adverse ruling, which is 
reversed on appeal, a new trial is awarded, and at the next trial the 
parties must start even, each having an equal right with the other to 
present his entire case cEe novo, unaffected by the proceedings on the first 
trial and appeal, except so far as the legal principle settled by this Court 
is applicable to the facts as established at the next trial. 

3. Where the first trial has, by consent of parties, been by the court, the 
second trial must be by a jury, unless there be a new agreement that the 
court may try. 

(312) ACTION by city of Hickory against Southern Railway Com- 
pany, heard by Webb, J., at February Term, 1905, of CATAWBA. 

This is an action by the city of Hickory against the Southern Railway 
Company for an injunction to restrain i t  from erecting a platform or 
any other structure on the land in  said city, the boundaries of which 
are described in  a deed from Henry W. Robinson to the Western North 
Carolina Railroad Company, dated 10 Narch, 1880, which deed was 
executed as a substitute for a prior lost deed of the same purport, dated 
26 May, 1859, the contention of the plaintiff being that by the terms 
of the said deeds the Western North Carolina Railroad Company, pred- 
ecessor of the defendant, held the said land in  trust for the uses and 
purposes specified therein. A trial of the case was had before Judge 
Neal at May Term, 1904, at  which much testimony, both oral and 
documentary, was introduced. The court submitted without objection 
to the jury the following issues : 

1. I s  the defendant in  this action a trustee for the plaintiff of the land 
described in  the complaint, and does it hold the &me in  trust not to be 
built upon or occupied by either party? 

2. I s  the defendant's claim to the land described in its alleged deed 
and not actually occupied by the defendant barred by the statute of 
limitations ? 

3. I s  the defendant in  the lawful possession of the land covered by 
the platforms described in the fifth paragraph of the complaint? 
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HICKORY v. R. R. 

4. Does the defendant so maintain its present freight depol; a 3  to coc 
stitule a nuisance to the plaintiff's citizens and the public gci!trall,y ! 

5. I f  the defendant is perqitted to enlarge the present depot as con- 
tended by the plaintiff, will such enlargement and extension constitute 
a nuisance to the plaintiff and the public generally? 

I t  was agreed by counsel as follows: "In order to save the submis- 
sion of a great number of issues and at the same time present the cause 
for intelligent decision, it is agreed that the court may find cer- 
tain facts deemed necessary by the parties." The presiding judge (313) 
thereupon found certain facts, which are eet out in  the former case 
and the substance of which is stated in the report of the case at a former 
term (137 N.  C., 189). Briefly stated, these findings were as follows: 
(1) The location of the Western North Carolina Railroad i n  1859 at the 
place where Hickory now is and the continuous use and possession of 
the station-house and the operation of the road ever since that time. 
(2 )  The sparse settlement of the place at that time and the incorpora- 
tion and growth of Hickory as a town. (3) The execution of the deed 
by Robinson to the railroad company in May, 1859, registered 13 May, 
1904, which conveyed the land to the latter ('for the purpose of a public 
square around the depot for the free and common use of both the rail- 
road and the town of Hickory, not to be built upon or exclusively oc- 
cupied by any one to the exclusion of the public as a free common." 
(4) The execution of the deed of 10 March, 1880, in place of the former 
deed, which had been lost, registered 17 April, 1880, including the de- 
fendant's roadbed and station-house now in  controversy. (5) Indorse- ' 

ment of James W. Wilson, president of the railroad company, namely, 
"The original deed having been destroyed without record, this deed is 
accepted in  lieu thereof.'' (6)  Minute-book of the railroad company 
of March, 1870, to May, 1880, showing that there had been no authority 
conferred on Wilson to accept the deed and no ratification of his act. 
(7 )  The charter of the railroad company (Laws 1854-5, ch. 228). 

Upon the evidence (and upon the findings, also, as we suppose, though 
i t  is not so stated), the plaintiff prayed for certain instructions to the 
jury, which were refused. The court then intimated adversely to the plain- 
tiff upon the evidence, findings, and issues, in deference to which intima- 
tion the plaintiff submitted to a nonsuit and appealed. At the last term 
of this Court the case was heard and the contentions of the par- 
ties were fully discussed by Justice Douglas in  an opinion written (314) 
for the Court. We then decided that there was error, and re- 
manded the case. At the last trial i n  the Superior Court the plaintiff, 
upon the certificate of this Court, moved for judgment according to the 
prayer of the complaint, which motion was granted and a judgment en- 
tered perpetually enjoining the defendant "from erecting any building, 
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platform, or any other structure whatsoever or any part thereof" on the 
said land. Defendant excepted and appealed. 

T .  41. Hufharn, Self & Whitener, and E: B. Cline for plaintiff 
S. J .  Ervin for defendant. 

WALKER, J., after stating the case: We are unable to see upon what 
ground the plaintiff was entitled to judgment in  the court below in  the 
then state of the cause, without a new trial by a jury. When the court 
intimated an opinion which was adverse to the plaintiff, and i t  withdrew 
from the court by submitting to a nonsuit, if there was error in the 
intimation, there was only one way this Court could correct it and 
restore the plaintiff to its right, and that was by granting another trial, 
when the trial must be de novo. A11 that was done up to the time of the 
nonsuit goes for nothing and the case must be retried from the beginning. 
This was evidently the view me took of the matter at the former hearing 
in  this Court, as the concluding words of Justice Douglas show. "As 
the facts are now presented to us" the plaintiff was entitled to the relief 
demanded, which clearly implies that the facts might be presented 
differently at  the next trial, and this is utterly inconsistent with the 
plaintiff's present contention that i t  was entitled to judgment according 
to the prayer of the complaint, upon the certificate of this Court and 
without any trial at  all, because the judge had made certain findings 

which were in  themselves sufficient as the basis of such a judg- 
(315) ment. Counsel have cited us to no authority to sustain the con- 

tention, and we are quite sure that the matter has been decided 
the other way, as will presently appear. "Whenever in tne progress of 
a cause the plaintiff perceives that the judge or the jury are against 
him or that he will, on a future occasion, be able to establish a better 
case, he may elect to be nonsuited." Bank v. Stewart, 93 N.  C., 402. 
Plaintiff chose to withdraw, rather than risk the judgment of the court 
or test the correctness of its opinion upon the law of his case by excep- 
tion thereto and an appeal to this Court. When i t  refused to prosecute 
the cause any further, i t  thereby agreed that all that had been done 
should be annulled, with the reservation of the single question as to its 
right in  law to re6nter the court and prosecute its action anew, and sub- 
ject to the opinion of this Court upon that point alone. The law will 
not give the plaintiff two chances. When the court gives an intimation 
which he thinks imperils his success, and he wishes to have the court 
reviewed and its error corrected, he may withdraw by submitting to be 
nonsuited, so that he will not be concluded by a judgment upon the 
merits, and may come back into court again and present a better case; 
but he forfeits thereby all right, if the judment  is reversed, to have 
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the new trial commence where the court left off. I n  order to avail him- 
self of any such privilege, he must try his case upon the merits to final 
judgment, and not even then will he be entitled in  all cases to that ad- 
vantage. When a nonsuit is taken in  deference to an adverse ruling, 
which is reversed on appeal, a new trial 'is awarded and at the next trial 
the parties must start even, each having an equal right with the other to 
present his entire case de novo in a better light. I t  has been said that "a 
nonsuit is but like the blowing out of a candle, which a man a t  his own 
pleasure may light again." This is an  apt illustration, but it does not 
mean that the plaintiff may reenter the court when he has once 
abandoned the further prosecution of his case, and avail himself (316) 
of what had already been done a t  the former trial. That he will be 
entitled to the full benefit of the legal principle settled by the appellate 
tribunal, if he has been driven to a nonsuit and appeals, and that his 
adversary will be concluded by i t  so fa r  as it is applicable to the facts 
as established at  the next trial, is undeniable; but this is all he has ac- 
complished. H e  cannot enjoy any greater advantage otherwise than if 
he had taken a voluntary nonsuit and brought a new suit for the same 
cause of action. I t  was at  one time a question whether the plaintiff 
could submit to a nonsuit and appeal; but this has been settled in his 
favor, with the limitation, however, that upon a reversal of the trial 
court he is only entitled to a trial of the whole case de novo. But we 
think the very question presented in  this case has been decided by this 
Court contrary to plaintiff's contention. I n  Ber~bow v. Bobbins, 71 
N.  C., 338, plaintiff brought his action to have defendant enjoined frorn 
using an easement in  excess of his rights therein. The parties waived 
a jury trial and consented that the court might find the facts, which was 
done. The court, upon its finding of facts, decided that plaintiff's cause 
of action was barred by the statute of limitations, and he excepted and 
appealed. This Court reversed the ruling and judgment, certifying only 
to the court below (as in our case) as follows: "There is error. Judg- 
ment reversed!' At the next trial i n  the court below the plaintiff co11- 
tended that the case should not be tried anew, but "that the parties 
were bound by the finding of facts at the former trial, which were in 
favor of plaintiff." The court was of this opinion and gave judgment 
for plaintiff. Defendant excepted and appealed. This Court held 
that the court below erred in its ruling. The Court says: "Whether 
a trial of facts is by a jury or by the court, if i t  appears that the finding 
was influenced by misdirection or misconception of the law, a new trial 
will be granted by this Court on appeal. And in such case 
the former trial goes for nothing. And where the first trial has, (317) 
by consent of parties, been by the court, the second trial must be 
hy jury, unless there be a new agreement that the court may try." Ben- 
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I bow v. Robbim, 72 N.  C., 422. The Court then directed that a venire 
de novo be awarded. Two cases, the one we have cited and the case at 
bar, could scarcely be more alike in their facts and in  the crucial point 
involved. Benbow v. Robbins, as reported in 72 N. C., 422, was cited 
and approved in  Isler v. Koonce, 83 N .  C., 55, upon a substantially 
similar state of facts. The difference in the two cases is that in Isler 
v. Koonce the court below overruled the plaintiff's motion for judg- 
ment and granted a trial de n~ovo, and even allowed new parties to be 
made, whereas in  our case the court granted plaintiff's motion for 
judgment. The ruling in  that case was sustained by this Court, which 
held that where judgment is reversed the parties are remitted to their 
original right to have a trial by jury, although the parties had at the 
former trial  waived a jury and agreed that the judge might try the case. 
Referring to Benbow v. Bobbins, supra, the Court, by Justice Dillard, 
says : 

"There, after the reversal of a judgment in  favor of the defendant 
on a trial of the facts and law by the court, the plaintiff, conceivng him- 
self entitled to stand upon the advantage of the facts which had been 
found by the judge, procured judgment to be entered in his favor, and 
on appeal to this Court that judgment was reversed, as reported in 72 
N. C., 422. And, then, after setting forth the grounds on which the 
judgment in  that particular case was held erroneous, the Court lays down 
the general rule that, 'Where the first trial has by consent been by the 
court, the second trial must be by a jury, unless there be a new agree- 
ment that the court may try.' This sustains the judge below on tho 
first point of error assigned by the appellant, and precludes the necessity 
of any further discussion as to that matter." The principle of these 

cases was approved in McMillan v. Baker, 92 N. C., 110, and 
(318) also asserted in  Mitchell v. Bannon, 10 Ill. App., 340, citing 

Chickering v. Falls, 29 Ill., 294. See, also, Gott v. Judge, 42 
Mich., 625; Dows v. Swett, 127 Mass., 364. The cases cited by the 
learned counsel for the plaintiff in the argument before us are not in 
point. They might perhaps have applied if the case had been tried . 
upon its merits to a final determination and an appeal taken from the 
judgment of the court, but such is not the case here. The plaintiff did 
not ask for judgment upon the facts found, even if this is a case where 
he was entitled to such judgment, but he withdrew his case from the 
court, and the only remedy for the correction of any error committed 
by the court below is a new trial, when the plaintiff will be permitted 
to prove its case by the same or by other and more convincing testimony 
(if such is needed), and the defendant will have the same privilege in 
respect to its defense, the rights of the parties being equal and recip- 
rocal. The court below will proceed with the trial of the issues raised 
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by the pleadings just as if there had been no trial befoie the court and 
a jury, applying the law of the case as settled by this Court in its former 
opinion, so fa r  as i t  may be applicable to the case as newly developed. 
I t  may be that the next trial, in view of our decision at the last term, ' 

should lead to a particular result, as argued by the plaintiff's counsel, 
but we cannot see that i t  certainly will do so without knowing what the 
facts will be, as then found by the jury or by the court, if a jury trial 

1 is again waived, and we have no right to conjecture as to what they will 
be. McMillan v. Baker, supra. New and essentially different proof 
may be introduced by the respective parties and the legal aspect of the 
case may be entirely changed. 

Our conclusion in this appeal accords with the result we reached at 
the last term, as will clearly appear, we think, from the opinion 
of the learned justice who spoke for the Court. (319) 

There was error in the ruling of the court. The judgment will be set 
aside and a new trial awarded. 

Error. 

Cited: I h y e s  v. R. R., 140 N. C., 134; Chandler 21. Mills, 172 N .  C., 

HICKS v. UNUFACTURING COMPANY. 

(Filed 9 May, 1905.) 

Admissiom of Attorneys-Proximate Cause-Disobedience of Orders- 
Duty  of Employer-Defective Appliances-Assumption of Risk- 
Contributory Negligence-Issues-Continuing Negligence. 

1. Admissions of fact by an attorney only bind a client when they are distinct 
and formal and made for the express purpose of dispensing with proof 
of a fact on the trial. Therefore, admissions at a former trial which 
amount only to counsel's opinion adverse to his client on facts reported 
to him are incompetent. 

2. An instruction which left it to the jury to determine whether plaintilf's 
disobedience of orders was the proximate cause of his injury, was errone- 
ous, where there could be no two opinions among fair-minded men as to 
the result if he had obeyed the orders and stopped the machine while 
cleaning it. 

3. An employer of labor is required to provide for his employees a reasonably 
safe place to work and to supply them with machinery, implements, and 
appliances reasonably safe and suitable for the work in which they are 
engaged, and such as  are approved and in general use in plants aud places 
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of like character, and to keep such machinery in a reasonably safe con- 
dition. 

4. An employee will not be deemed to have assumed the risk from the fact 
that he works on in the presence of a known defect, unless the danger be 
obvious and so imminent that no man of ordinary prudence and acting 
with such prudence would incur the risk which the conditions disclose. 

5. It  must be left largely to the discretion of the trial judge whether or not 
the two defenses of contributory negligence and assumption of risk, where 
they are open to the defendant on the evidence, shall be submitted to the 
jury under separate issues. 

6. In an action by a mill employee for damages for personal injuries, an in- 
struction that if the jury should find that the negligent failure to furnish 
proper appliances in general use was the proximate cause of the injury, 
then the defense of contributory negligence was not available, was errone- 
ous-the doctrine of continuing negligence as declared in BreemZee and - - 
Trozlw cases not being applicable. 

(320) ACTION by Joseph Hicks against Naomi Falls Manufacturing 
Company, heard by Shaw, J., and a jury, at the January 

(Special) Term, 1905, of C ~ I L B O R D .  
The plaintiff had formerly instituted a suit on the same cause of action 

i n  the Superior Court of Randolph, in  which a nonsuit had been taken, 
and subsequently instituted this action in the Superior Court of Guil- 
ford, and this second action is the subject of the present appeal. 

Four issues were submitted to the jury: 1. Was plaintiff injured 
by the negligence of the defendant, as alleged in the complaint? 2. Did, 
plaintiff voluntarily assume the risk involved in cleaning the mote box 
while the lapper was in  motion, as alleged in the answer? 3. Did plain- 
tiff by his own negligence contribute to his own injury? 4. What dam- 
age is plaintiff entitled to recover? 

There were allegations and evidence by the plaintiff tending to show 
that he was employed in the defendant's mill and operating a certain 
machine, known as a lapper, and while operating it his hand was severely 
and permanently injured by being caught in  the wheels and knives of 
the lapper; that this injury was caused by the negligence of the de- 
fendant in failing to provide the plaintiff with safe appliances and 
machinery for his use while he was in its employ as aforesaid-the negli- 

gence alleged against the defendant being that the lapper was 
(321) unskillfully and dangerously made, because of the fact that un- 

derneath the lapper the wheels and knives of the machine were 
unprotected and exposed; whereas, in  all properly constructed lappers, 
approved and i n  general use, such wheels and knives were protected and 
covered; that i n  the proper use of the machine the trash and motes 
continually collected underneath it, and it was necessary for the plain- 
tiff to keep that cleaned out in  the proper working of the machine; 
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that the plaintiff, in the exercise and performance of his labor as op- 
erator of this machine, thrust his hand under the same for the purpose 
of cleaning out the motes and trash which had collected there, and while 
carefully endeavoring to perform this duty, believing that said knives 
and wheels were properly protected, and unaware of the dangerous 
condition of the machine, the knives and wheels of the lapper, which 
were negligently left uncovered and unprotected by the defendant, caught 
and mangled his hand. 

The plaintiff further alleged and testified that the defendant negli- 
gently failed to furnish him any appliances, such as were approved and 
in  general use, for cleaning out the lapper without using his hand 
underneath the machine and in close proximity to the knives and wheels 
of tho same, by the operator thereof, and that but for such negligent 
acts and conduct of the defendant his injuries would not have oc- 
curred. 

The defendant denied these allegations and offered evidence to show 
that the machine is  in  every way properly constructed, was a standard 
machine in  general use i n  cotton manufacturing, was erected by a re- 
sponsible and competent party, and in  every way fitted for the work to be 
done by it, and i n  no way defective or out of repair, and that all ap- 
pliances furnished were approved and in  general use for the proper 
working of the machine. The defendant further offered evidence to the 
effect that the plaintiff assisted in  putting up the machine and was 
fully aware of the alleged defect of which he complains, and of 
all1 the dangers incident to its operation. There was further evi- (322) 
dence on the part of the defendant to show that the plaintiff was 
guilty of contributory negligence, in  that he attempted to clean the 
machine while in motion, contrary to the express directions of the super- 
intendent; that by reason of his assumption of risk and of contributory 
negligence the plaintiff was barred of recovery. 

His  Honor explained the contentions of the parties upon the evidence, 
and on the law he charged the jury as follows: On the first issue, in 
substance, that if the defendant failed to furnish the plaintiff with 
machinery and appliances reasonably safe and suitable for the work 
in which he was engaged and such as were approved and in general use, 
and this failure was the proximate cause of the plaintiff's injury, they 
would answer the first issue "Yes." But if the machinery and appliances 
were of this kind, there would be no negligence, and the jury would 
answer the issue "No." His  Honor further charged the jury as to the 
first issue: Or if you find from the evidence that the superintendent 
of the defendant's mill instructed the plaintiff to stop the lapper while 
cleaning i t  out, and that the plaintiff disobeyed such instruction, and 
was cleaning out the mote box while the lapper was running, and that 
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the plaintiff was injured while so doing, in violation of his instruction, 
and-that .such failure to obey the instruction was the proximate cause 
of the plaintiff's injury, then the court charges you that you should 
answer the first issue "No." 

On the second issue, after declaring the law ordinarily ap'plying to 
assumption of risk, his Honor charged the jury as follows: "But when 
the master is guilty of continuing negligence, as in furnishing defective 
machinery or in  failing to furnish his servant with appliances in gen- 
eral use, the servant in using such defective machinery, or in attempting 

to discharge his duties without implements in  general use, will 
(323) not be held to have assumed the risk in undertaking to perform 

a dangerous work, unless the act itself is obviously so dangerous 
that i n  its careful performance the inherent probabilities of injury are 
greater than those of safety." 

On the third issue his Honor charged the jury that if they answered 
the first issue "Yes," they would have found the defendant guilty of 
continuing negligence, and that they should answer the third issue 
"No." 

Under the charge of the court there was a verdict and judgment in 
favor of the plaintiff, and the defendant excepted and appealed. I 

R. C. Strudwick for plaintiff. 
W.  P. Bynum,  Jr., and P. H. C. Cabell for defendant. 

HOKE, J., after stating the facts: On cross-examination of the plain- 
tiff, the defendant's counsel proposed to ask the witness if his attorney, 
on the trial of the former case in  Randolph County, and who is not now 
appearing for the plaintiff, had not said in  open court that if the evi- 
dence was as stated by defendant's witnesses, the plaintiff had no case, 
and further, whether such counsel at said former trial had not sug- 
gested that each side select a man to go to the factory and examine ma- 
chines, and if found to be as claimed he would take a nonsuit, and, on 
return of the men selected, his then attorney had not taken the nonsuit. 
The evidence in  the proposed testimony was held incompetent by the 
trial judge, and the defendant excepted. These declarations were not 
made at  a place nor under circumstances where the plaintiff could be ex- 
pected or permitted to protest or reply, and derive no force, therefore, 
from the fact that the plaintiff may have been present when the state- 
ment was made. I f  held competent, it must be on the ground that the 
plaintiff is bound in this instance by the admissions of his attorney. 

Admissions of fact by an attorney only bind a client when they are 
distinct and formal and made for the express purpose of dispens- 

(324) ing with proof of a fact on the trial, and less formal admissions 
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of counsel at a former trial are not evidence against a client at 
a subsequent trial. Admissions which occur in mere conversation, 
though they relate to matters at issue in the case, cannot be received 
in  evidence against a client. Weeks on Attorneys, sec. 223, citing Wil- 
kins v. Stidger, 22 Cal., 230; Treadway v. County, 40 Iowa, 526; 1 
Greenleaf Ev., sec. 186. The admissions sought to be introduced in 
this case, however, can hardly be considered admissions of fact at all, 
but amount only to the attorney's opinion adverse to his client on facts 
as reported to him, and are clearly incompetent. Voorhees v. Porter, 
134 N. C., 591, 598. 

Recurring, then, to the charge of the court, and i t  is to this that the 
remaining exceptions of the defendant are addressed, his Honor properly 
stated to the jury the obligation of the employer to furnish appliances, 
etc., reasonably safe and suitable, but in charging the jury in  reference 
to the plaintiff's disobendience of his employer's orders, we think there 
was error to the defendant's prejudice, which entitles i t  to a new trial. 

These orders were said to be that the  lai in tiff must never clean out 
the mote box without first stopping theLmachine, and his Honor left 
i t  to the jury to determine whether there was disobedience of such 
orders, and also whether the same was the proximate cause of the in- 
jury. 

I t  is the law in  this State that where on the facts admitted or estab- 
lished, the question of the existence or absence of actionable negligence, 
is clear, so that there can be no two opinions among fair-minded merk 
in  regard to it, then the court must say whether it does or does not exist; 
and this rule extends and applies not only to the question of negligent 
breach of duty, but also to the feature of proximate cause. Where a 
negligent breach of duty is established, the question of proximate 
cause is almost in all instances for the jury, but it is not always (325) 
or necessarily so. In.this case there can be no two opinions as to 
the result if plaintiff had obeyed the orders said to have been given him. 
Every man would say without question, if the plaintiff had obeyed the 
order and stopped the machine he could have cleaned out the box in  per- 
fect safety. There was conflict of testimony i n  regard to whether such 
orders had been given, and whether the plaintiff at  the time of the injury 
was acting in violation of them, and this the jury must decide. But if 
this is established, then the court should declare and so charge the jury 
that this was the proximate cause of the injury, and in  failing to do this 
there was error as stated. This entire matter as to disobedience of 
orders and its effect should more properly be submitted under the issue 
of contributory negligence where the burden of proof can be placed on 
the defendant as required by the statute. 

But on either issue, if it is established that the plaintiff was injured 
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bv rewon of disobedience of orders in cleanine: out the mote box while " 
the machine was in motion, this, as a matter of law, would be a negligent 
breach of duty which was the proximate cause of the injury, and the 
court should so tell the jury. I t  would be concurrent negligence of the, 
plaintiff, contributing to the injury at the time of impact, which would 
bar a recoverv. 

As there is to be a new trial and the parties plaintiff and defendant 
have presented radically different views as to the true rule for determin- 
ing the rights of the parties, on the two issues of assumption of risk and 
contributory negligence, and the questions are raised by exceptions prop- 
erly entered, we deem i t  right to say further that it is accepted law in  
North Carolina that an employer of labor to assist in  the operation of 
railways, mills and other plants where the machinery is more or less 
complicated, and more especially when driven by mechanical power, 

is required to provide for his employees, in  the exercise of proper 
(326) care, a reasonably safe place to work and to supply them with 

machinery, implements and appliances reasonably safe and suit- 
able for the work in  which they are engaged, and such as are approved 
and in general use in  plants and places of like kind and character; and 
an employer is also required to keep such machinery in such condition 
as fa r  as this can be done in  the exercise of proper care and diligence. 
Witsell v. R. R., 120 N. C., 557; Marks v. Cotton, Mills, 135 N .  C., 287, 

True, the employee is said to assume all the ordinary risks incident 
to the employment, but it is as well established that dangers attributable 
to the negligence of the master, when material to be considered, are usu- 
ally classed under the head of extraordinary risks, and these the em- 
ployee does not assume. 

The last principle applies in full force where the conditions of in- 
creased hazard, attributable to the master's negligence, are not known 
to the employee or could not be discovered in  the exercise of reasonable 
care. The employee ordinarily has a right to assume that the employer 
has done his duty. This assumption is not absolute, however, nor held 
to obtain in  the face of real and established facts, and where the defects 
and dangers attributable to the master's negligence have become known 
to the employee, and the risks appreciated under certain circumstances, 
these conditions may be classed with the ordinary risks which ths em- 
ployee does assume. 

So far  as railways are concerned, their position in  reference to as- 
sumption of risk by employees has been made the subject of statutory 
enactment (Private Laws 1897, ch. 56)) and their rights and liabilities 
i n  this respect are dependent largely upon the proper construction of the 
statute, and are not considered or in  any way determined in this ap- 
peal. But where there has been no legislation, as in  the class of cases 
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we are now considering, it has been declared in  this State in  (327) 
several well-considered decisions that where such employer of 
labor has been negligent in  failing to supply his employees with 
appliances, tools, etc., reasonably safe and suitable for the work in 
which they are engaged and such as are approved and in  general use, 
and such negligence is the proximate cause of the injury to the employee, 
such injured employee shall not be barred of recovery by the fact that 
he works on in  the presence of a known defect, even though he may be 
aware to some extent of the increased danger. 

u 

To such effect, that is, to bring the knowledge of such observed con- 
ditions of increased hazard imputable to the master's negligence into 
the class of ordinary risks which the employee is said to assume, the 
danger must be obvious and so imminent that no man of ordinary pru- 
' dence, and acting with such prudence, would incur the risk which the 
conditions disclose. Labatt on Master and Servant, see. 279a, 296, 297, 
298, 298a; Beach on Cont. Neg., sec. 361; Sirns v. Lindsay, 122 N .  C., 
678; Lloyd v. Hanes, 126 N.  C., 359; Patterson v. Pittsburg, 76 Pa. St., 
389; Kane v. R. R., 128 U. S., 95. 

I n  LZoyd v. Hanes, supra, it is held that the distinction is wide be- 
tween mere knowledge of danger and voluntary assumption of risk. 
"Assumption of risk is a matter of defense analogous to contributory 
negligence co be passed on by the jury, who are to say whether the em- 
ployee voluntarily assumed the risk. I t  i s  not enough to show merely 
that he worked on knowing the danger, but further, i t  is only where 
the machinery is so grossly and clearly defective that the employee must 
know of the extra risk, that he can be deemed to have voluntarily and 
knowingly assumed the risk." 

I n  Sims v. Lindsay, supra, i t  is held "that an operative, by not de- 
clining to work at  a machine lacking some of the safeguards which he 
has seen on other similar machines, does not thereby waive all claim 
for damages from a defective machine, unless i t  be so plainly 
defective that the employee must be deemed to know the extra (328) 
risk. 

And i n  Patterson v. Pittsburg, supra, i t  is held: " ( a )  The master 
is bound to furnish and maintain suitabIe instrumentalities for the 
duties required of his servants, and if he does not he is liable for in- 
juries from his negligence. ( b )  I f  the instrumentality by which the 
servant is to perform his duty is so obviously and immediately danger- 
ous that a man of common prudence would refuse to use it, the master 
is not liable for resulting damages, the servant being in this case &ty 
of concurrent negligence. (c) When the servant, i n  obedience to the 
master, incurs the risk of machinery which though dangerous is not 
so much so as to threaten immediate injury or it is reasonably probable 
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may be used safely by extraordinary caution, the master is liable for the 
resulting injury." I n  several of the recent decisions the standard in 
such cases is said to be that these risks are never assumed unless the act 
itself is obviously so dangerous that the inherent probabilities of danger 
are greater than those of safety. 

This is a correct and satisfactory formula sanctioned by the' decisions 
referred to, and in applying the rule to practical litigation the test is 
whether or not, under the facts and attendant circumstances, including 
the nature of the defect and danger. the risk is one which a reasonable 

u ,  

man should incur by continuing to work under existing conditions, and 
when the matter is for the jury to determine i t  may be well to submit 
the case in terms by that standard. 

I n  this connection mav be considered. if thev existed. assurances of 
safety by the master as to the particular defect, promises of change. 
reasonably relied upon, special orders given by a superior, apprehensions 
of discharge, etc., in  determining whether this particular risk may be 
classed as a risk assumed, which will bar a recovery. While this ques- 
tion,'under conditions stated, is thus referred to the principles governing 

contributory negligence, it must not be considered that all dis- 
(329) tinction in these features of actions for negligence are done away 

with. This is neither intended nor to be desired. These are ac- 
tions for negligence other than those we are now considering in which 
assumption of risk is a distinct defense, and in cases like the present 
there may be other sources of contributory negligence imputable to the 
plaintiff which would bar his recovery, not embraced in the question of 
assumption of risk. The employee is not absolved, in cases of this sort 
at least, of all obligations to have a proper care for his own safety and 
to work with prudence in the presence of known and observed danger, 
nor is he free to disobey his employer's orders where such disobedience 
becomes the proximate cause of the injury, either sole or concurrent. 
Therefore, i t  may be and frequently is necessary and desirable that 
these two defenses, where they are open to the defendant on the evi- 
dence, should be submitted to the jury under separate issues. This mat- 
ter must be left largely to the discretion of the presiding judge. I t  is 
only where the sole default imputable to the employee arises from 

. . the fact that he has continued to work in the presence of a known de- 
fect and observed danger that the question is immaterial and may be 
submitted under the one issue or the other. 

I n  his charge on the third issue, his Honor stated that if the jury 
answered the first issue "yes" they would have found the defendant 
guilty of continued negligence, and in that event they would answer the 
third issue I n  this there was error. I t  is not true as an abstract 
proposition, nor is it the law of this case, that the defense of contri'bu- 



N. C.] S P R I N G  TERM, 1905 

tory negligence is not available to the defendant in  an action of this 
character. As we have just said, an employee i n  cases of the kind we 
are now considering is not absolved from all obligation to behave with 
reasonable prudence and discretion, and if he is negligent, and such 
negligence is declared to be the proximate cause of the injury, he is 
barred of recovery. 

I n  charging the jury, on the third issue, that the defense of contribu- 
tory negligence was not permissible in case the jury should find in  
response to the first issue that the negligent failure of the de- (330) 
fendant to furnish proper appliances in  general use was the 
proximate cause of the injury, his Honor below who tried this case 
was no doubt misled by the opinion in  Orr v. Tel. Co., 132 N. C., 691, 
in  which the principle of Greenlee's case and Troxler's case is apparently 
extencbd to all cases where there was a negligent failure by the em- 
ployer to furnish proper tools and appliances. I n  Orr's case there were 
the issues of negligence, contributory negligence, and assumption of 
risk. The only negligence imputed to the defendant was in  not furnish- 
ing proper appliances with which to do hazardous work, and the only 
default imputed to the plaintiff by way of defense was in  going on with 
the work with such appliances as he had and with every opportunity to 
know and observe the defect and the danger. Under a proper charge, the 
court, on the issue as to assumption of risk, gave the defendant the 
benefit of the only phase of this defense which was open to him on the 
testimony, and having done this, there was no call to make any further 
ruling on the question of contributory negligence. 

I f ,  however, it was intended by Orr's case to decide that i n  any and 
every instance where there is a defective appliance negligently furnished 
by the employer, which becomes the proximate cause of an injury, the 
defense of contributory negligence is thereby withdrawn, then the court 
does not think that the case in  this respect was well decided. There is 
nothing here said which must i n  any way be construed as indicating; 
a doubt as to the wisdom and correctness of the Greenlee and Trozler 
cases, or a desire to modify or question them. They were both cases . 
where there was a failure on the part of the railroad company to supply 
automatic couplers for the operation of their trains. The occupation 
was one of imminent peril, which these automatic couplers well-nigh 
entirely remove, and at a moderate cost. The failure to supply 
them was causing extended and ever-increasing disaster. Thou- (331) 
sands of men throughout all portions of the country were being 
killed or maimed for life, and conditions were so alarming as to become 
a matter of National concern and the subject of National legislation. 
I n  the presence of such conditions the Supreme Court of North Caro- 
lina, in  advance of the operative effect of the National statute, an- 
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nounced the principle in  Troxler's case as folloa~s: "Reason, justice, 
and humanity, principles of common law, irrespective of Congressional 
enactments and Interstate Commerce Commission regulations, require 
the employer to furnish the employee safe modern appliances with 
which to work, in place of antiquated, dangerous implements, hazard- 
ous to life and limb, and the failure to do so, upon injury ensuing to 
the employee, is culpable continuing negligence on the part of the em- 
ployer, which cuts off the defense of contributory negligence and negli- 
gence of a fellow-servant, such failure being the causa causans. I t  io  
negligence per se in any railroad company to cause one of its employees 
to risk his life and limb in  making couplings which can be made auto- 
matically without risk." 

These opinions could be well justified and upheld on the ground that 
a failure to correct an evil of this magnitude when i t  could be accomp- 
lished so effectually at an insignificant cost, was such a reckless and 
wanton disregard of the lives and safety of employees as to amount to 
an  intentional wrong, against which contributory negligence is no de- 
fense. They have, however, been approved and accepted as decisions 
eminently just and proper in  applying the principles of the law of 
negligence to new and changing conditions, and can be upheld and sup- 
ported both by reason and precedent. 

A notable incident of like kind will be found in  the case of Smith v. 
Baker, House of Lords Appeal Cases (1891), at page 325, in  which 

it was declared, contrary to the generally accepted doctrine at  
(332) the time, that the mere fact that the plaintiff undertook and 

continued in  the employment with full knowledge and under- 
standing of the danger arising from the systematic neglect to give him 
warning, did not preclude the employee from recovering, and the evi- 
dence mould justify the finding that the plaintiff did not voluntarily 
undertake the risk of the injury and that the action was maintainable. 
While these decisions are fully approved, and will no doubt be further 
applied in cases of like peril and circumstances, i t  was never intended 
to hold that the principles therein declared were to be applied to any 
and every failure of employers to provide safe and suitable appliances 
to such an extent as to shut off all consideration of contributory negli- 
gence on the part of employees. 

I n  the case we are now considering and in all cases of like kind, thg 
correct way to determine the rights of parties litigant is to submit the 
case of the defendant's obligation and responsibility on the issue of negli- 
gence and under the law as here declared. I f  defense is made that the 
injured employee has assumed the risk by working on in the presence of 
a known defect and observed danger, but in  the honest effort to dis- 
charge his duty, this of itself shall not bar his recovery unless the in- 

238 



SPRING TERM, 1905 

HICKS v. MANUFACTURING Co. 

strumentality or appliance or machine is so obviously and immediately 
dangerous that no man of common prudence would continue in the work 
and incur the risk, in  which case the risk may be said to have been 
assumed, and the question is to be determined on the principle of con- 
current, contributory negligence, and can be submitted either on the 
issue as to assumption of risk or contributory negligence, as may be 
most desirable. I n  case there is other negligence attributable to the 
plaintiff which may be the sole or concurrent proximate cause of his in- 
jury, as when he acts in disobedience of his employer's orders in cases 
where obedience would have prevented the injury, this can be submitted 
under a separate issue of contributory negligence, and under 
proper rulings addressed to questions of this character. (333)  

The defendant is always entitled to have both phases of defense 
presented when there is evidence to justify it, except where changed by 
legislation or i n  cases like those of Qreenlee and Troxler, supra; and 
whether they shall be presented under one or two issues must be left 
largely to the legal discretion of the presiding judge. 

There were several specific prayers for instruction made by the de- 
fendant, in which it mas contended that assumption of risk should be 
considered as conclusively established in all cases where there was 
knowledge of a defective machine and the danger incident thereto, and 
some of the authorities cited would seem to support that contention. As 
we have endeavored to show, the position is not well taken, and we think 
the correct way to try this case is in accordance with the rules herein 
declared. 

For  the error above pointed out there must be a new trial, and i t  is 
so ordered. 

New trial. 

WALKER, J., concurring: A new trial is awarded in this case because 
i t  is apparent, as a matter of law, that if the plaintiff disobeyed the 
order to stop the machine when cleaning it, the proximate cause of the 
injury was his failure to observe instructions. I n  this view of the case 
I fully concur. But it is my opinion that the presiding judge was 
right in  submitting this question to the jury under the first issue. If  
the plaintiff was told that he must not clean the machine while it was 
running, and he did clean i t  in  violation of this instruction while it was 
in motion, and was injured, his own wilful act in  disobeying the order 
was not only the proximate cause of his injury, but the sole efficient 
cause thereof. When the defendant forbade him to clean the machine 
while it was running, and directed him to stop i t  before attempting 
to clean it, i t  provided for him a perfectly safe method for per- 
forming his work,.and if he chose to disregard the order of his (334)  
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employer and to do the work in a way not only dangerous, but 
which had been forbidden, his employer is in  no legal sense responsible 
for his conduct. Where is there any act of negligence or any omission 
of duty on the part of the employer? H e  cannot be said to have been 
negligent at all, unless there was a breach of some duty owing by him to 
his employee. The fact that a slat was missing did not render the clean- 
ing of the machine dangerous if the employee had obeyed instructions, 
and the law will not hear him allege that the machine was defective 
and dangerous when i t  was his own wrongful act that made i t  so. No 
man will be permitted to take advantage of his own wrong, is a maxim 
of the law of universal acceptance and application. The master must 
provide for his servant a reasonably safe place, appliances, and methods 
for performing his work, and when he has done this he has fulfilled his 
duty; and if the servant then chooses to reject the provision thus made 
by the master, and adopts some method of his own for doing the work, 
which proves to be dangerous, and he is injured thereby, i t  is impossible 
to see how the master has failed in  his duty in  any respect so as to im- 
pute the injury of the servant to his negligence as in any degree its 
cause, or as even a contributing cause. The fault lies solely with the 
servant. He  is to blame for doing that which he was forbidden to do 
and which caused the injury. H> was not required to put his hand 
between the slats when operating the machine, nor was he required 
to do so when cleaning i t  while it was in  motion. His  master gave him 
a perfectly safe way to clean it, and he deliberately chose a dangerous 
one. Itisuch a state of the facts I am unable to see that the defendant 
was at fault. I t  is not a question involving contributory negligence, 
for that presupposes negligence of the master. The case turns upon 

whether the master was negligent. I f  he gare the instruction 
(336) and it was violated by the servant, the latter was not injured 

by the master's negligence. I f  the instruction was not given to 
the servant, then the master's negligence caused the injury, if the 
machine was defective and the injury resulted therefrom, and the servant 
was himself free from any negligence which proximately contributed 
to his injury. 

The majority of the Court in  Mason v. R. R., 111 N. C., 482, and 114 
N. C., 718, took this view of the question, as will appear from the con- 
curring opinion of Shepherd, G. J. (111 N. C., at  p. 499)) and the con- 
curring opinion of Burwell, J., in the same case when again !before this 
Court (114 N. C., at  p. 724). I n  that case, i t  i s  true, the defect was in  
bumpers, and the principle as applied to that class of cases was some- 
what modified i n  Greenlee v. R. R., 122 N.  C., 977, and Troxler v. R. R., 
122 N .  C., 902, and 124 N. C., 189; but so far  as i t  applies to the class 
of cases with which we are now dealing, it remains'to this day unim- 
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paired. I f  we insert the word "slats" where the word "bumpers" ap- 
pears in  the two opinions just referred to, the application of the principle 
to our case is made perfectly plain. Chief JusEice Shepherd said: "In 
the decisions cited, where a recovery was had for negligence in not 
furnishing bumpers, there was either no regulation like that in the 
present case or such regulation had been waived. I cannot understand 
how i t  was the duty of the defendant to provide against an accident 
which could not possibly have happened but for a violation of its reason- 
able regulations. However negligent, then, as to others, the defendant 
may have been in not seeing that the cars were provided with bumpers, 
such negligence was not actionable by this plaintiff if his injuries were 
caused by his disobedience of an existing regulation (known and agreed 
to by him) forbidding him from going between the cars under any cir- 
cumstances for the purpose of coupling." Mason v. R. R., 111 N. C., 499. 
Justice MacRae concurred generally with the Chief Jzcstice in his 
opinion. Justice Burwe71 said: "I see in  the case no evidence 
whatever of negligence on the part of the defendant and abund- (336) 
ant evidence of negligence on the part of the plaintiff. The 
rule of the defendant company, of which the plaintiff had full knowlcdge, 
and which, out of abundance of caution, he had been required specially 
to promise to obey, prohibited him from going between the cars for the 
purpose of coupling or uncoupling thcm, 'under any circumstances,' 
when they were attached to an engine. . . . The rule was notice to 
the plaintiff that he should expect no provision for his safety when the 
cars were pushed together by the movement of the engine, for he was 
expected not to go between them." bfason v. R. R., 114 N. C., at  p. 724. 

I t  is impossible to see how the master can be said to be guilty of any 
negligence when the servant committed the only wrong in  violating a 
rule adopted for his own safety, and especially when i t  clearly appears 
that the accident could not have happened if he had kept and observed 
the implied promise he made to his master not to clean the machine 
when in motion. H e  had a perfectly safe way to do his appointed work, 
but, instead of pursuing it, he chose a different one and thrust his hand 
into a place where he must have known there was danger, because he 
had been warned against the use of that method in doing the work. 
With respect to the plaintiff, the machine was not defective, because 
he had a safe way with which to do his work, and if he had confined 
himself to that way he would not have been hurt. Besides, the master 
was not obliged to anticipate his servant's disobedience of orders and 
provide against its consequences. I t  follows that the defendant owed 
no duty to the plaintiff, and therefore could not have been guilty of any 
negligence, if he gave the order and it was disobeyed. 
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HICKS v.  MANUFACTURING Co. 

BROWN, J. I concur in the opinion of Mr. Justice Walker. The 
slats at the top of the mote box, between that and the lapper, were 

used solely to protect the operative from injury when cleaning 
(337) out the mote box while the lapper was running. When the lap- 

per was at a standstill, the slats were useless. I t  was not negli- 
gence, therefore, to leave one or all the slats off if the operative is com- 
mmded to clean out the mote box only when the lapper is at a stand- 
still, and to stop the lapper for that purpose. 

Cited: Narks  v.  Cotton Mills, post, 406; Pressly v. Y a r n  Mills, post, 
414, 431; Tanner v. Lumber Co., 140 N .  C., 478; H o m e  v.  Power. Co., 
141 N.  C., 56; Fearrington v. Tob. Co., ib., 82; Noore v. R. R., ib., 113; 
Rzcfin v.  R. R., 142 N. C., 126; Holland v.  R. R., 143 N. C., 439; Hair- 
ston v. Leather Co., ib., 517; Bradley v.  R. R., 144 N. C., 558; Horne 
7'. Power Co., ib., 380; Boney v. R. R., 145 N. C., 251; Phillips v. Iron 
Works,  146 N .  C., 217; Blevins v. Cotton Mills, 150 N.  C., 498; H e l m  
v. Waste Co., 151 N. C., 371; House v. R. R., 152 N. C., 398; Rich v. 
Electric Co., ib., 691 ; Planner v. Cotton Mills, 154 N.  C., 397; Walters v. 
Bask Co., ib., 325; Norris o. Mills, ib., 483; Boney v. R. R., 155 
N. C., 112; Eplee v. R. R., ib., 295; Russ v. Harper, 156 N.  C., 450; 
Hamilton v. Lumber Co., ib., 524; Pritchett v. R .  R., 157 N.  C., 102; 
Walker v. Mfg. Co., i6., 135; Patterson v. Nichols, ib., 414; Rogers v. 
Mfg.  Co., ib., 485; Braxille v. Barytes Co., ib., 459; Worley v. Logging 
Co., ib., 497; Cook v. Furnace Co., 161 N.  C., 41; Mincey v. R. R., ib., 
469; Kiger v. Scales Co., 162 N .  C., 136; Horton v. R. R., ib., 447; Tate  
v. Mirror Co., 165 N. C., 184; Mace v. Mineral Co., 169 N.  C., 146; 
Deligny v. Furniture Co., 170 N. C., 203; Horne v.  R. R., ib., 659; 
Wright  v. Thompson, 178 N.  C., 90, 93; D u r n  v. Lumber Go., 172 
N.  C., 136; Ow v. Rumbough, ib., 758; Howard v. Wright, 173 N.  C., 
341; Brown v. Scofields Co., 174 N.  C., 7 ;  Atkins v. Madry, ib., 188; 
Hines v. Lumber Co., ib., 296; Lynch v. Dewey, 175 N.  C., 158; Horton 
21. R. R., ib., 487; Grant v.  Bottling Co., 176 N .  C., 259 ; Wallace v. Pow- 
er Co., &., 561 ; Thompson v. Oil Co., 177 N.  C., 282; Clements v. Power 
Co., 178 N.  C., 56; Beck v. Tanning Co., 179 N.  C., 125, 126; . J w m  v. 
Taylor, ib., 298. 
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ABERNETHY v. YOUNT. 

(Filed 9 May, 1905.) 

Orders Granting New T~ials-When Reviewable-Duty of Judge-Ver- 
diets-Witaess-Handwriting Expert-Evidence-Comparison of Sig- 
natures. 

1. Where a verdict was rendered in favor of the plaintiff, and the trial judge 
declined to set it aside because of insufficient evidence, but granted a 
motion for a new trial, without any suggestion of a reason therefor: 
Held, that it was the duty of the judge to put upon the record whether he 
granted the motion in the exercise of his discretion or as a matter of law, 
and the plaintiff's exception to the refusal to enter judpent  on the ver- 
dict is sustained. 

2. The verdict of a jury is a valuable right of which a person may not be 
deprived, except in accordance with the law, and the action of a judge 
in setting it aside will not be ascribed to discretion unless he plainly 
says so, or there be no other explanation of his conduct 

3. A witness who testified that he was a stenographer and typewriter, had 
studied penmanship, and was assistant to the clerk of the court, was 
qualified to testify as a handwriting expert. 

4. A paper containing an admitted genuine signature need not be put in evi- 
dence to authorize its comparison by an expert with a signature the 
genuineness of which is in issue. 

CIAKK, C. J., and HOKE, J., dissent. 

ACTION by A. S. Abernethy against D. E. Yount, heard by (338) 
MciVeilZ. J., and a jury, at  July  Term, 1904, of CATAWBA. 

The plaintiff brought suit in a justice's court against the defendant 
for the recovery of a note for $53.20. Upon appeal the cause was tried 
in the Superior Court upon the following issue: "Did the defendant 
&execute and deliver the alleged note set out by the plaintiff as the cause 
of action?" The-plaintiff testified that he bought the note from one 
A. S. Satterthwaite, and before i t  fell due paid full value for i t ;  that 
no payment had been made thereon and that the defendant's name was 
signed to i t ;  that he bought it without notice of any defense thereto. 
'The defendant testified that he did not sign any note to Satterthwaite; 
that he signed an application for insurance; that Satterthwaite did not 
ask him to sign a note-nothing whatever was said about a note; that 
h e  never saw a note until the magistrate's trial. His  application for 
insurance was turned down and he never received any policy. He ad- 
mitted he signed an application for insurance which was shown him. 

There was other testimony tending to show that the plaintiff pur- 
chased the note for value and without notice. 

The plaintiff introduced LaFayette Huffman, who testified that he 
was a graduate of Lenoir College, had studied penmanship, and was as- 
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sistant to the clerk of the court. The witness was shown the applica- 
tion for insurance, which the defendant admitted he had signed, and 
testified under the defendant's objection: "I think the signatures on the 
two papers are the same; i t  is the same handwriting, to the best of my 
knowledge." To this testimony the defendant excepted, for that (1 )  the 
witness had not been shown to have been an expert, (2 )  that the paper 
used as a standard of comparison should be first introduced in evidence, 
and (3 )  that the proposed standard of comparison was not a proper 
standard. The objection was overruled, and the defendant excepted. 

On cross-examination the witness said : "I never saw the defeud- 
(339) ant write; will not swear that the defendant signed the note; i t  

was possible that the signature on the note could have been 
forged." 

The jury having answered the issue in  the affirmative, the defend- 
ant moved to set aside the verdict as being against the weight of evi- 
dence. Motion refused, and defendant excepted. Motion by defendant 
for new trial, which motion was allowed, and the plaintiff excepted, as- 
signing as error his Honor's order allowing the defendant's motion for 
a new trial and refusing to enter judgment on the verdict. Plaintiff 
appealed. 

Self & W h i t e n e r  for plaintiff .  
N o  eoultsel for defendant .  

CONNOR, J., after stating the facts: The Code, section 412, pro- 
vides that the judge who tries the cause may in his discretion enter- 
tain a motion, to be made on his minutes, to set aside a verdict and 
grant a new trial upon exceptiong or for insufficient evidence, or for 
excessive damages. We understand the first cause "upon exceptions" 
to refer to exceptions made upon the record during the trial, as for ad- 
mitting or rejecting testimony, giving or refusing to give instructions, 
or other action of the judge. For granting or refusing to grant such 
motion, "involving a matter of law or legal inference," an appeal lies 
to this Court. T h o m a s  v. Myers,  87 N .  C., 31. For granting or refusing 
a motion to set aside the verdict,'or granting a new trial for insufficient, 
evidence or excessive damages, no appeal lies. This can be done only 
during the term. I t  is held in  Bentom v. Collins, 125 N .  C., 83, that 
power is given the judge by this section to set aside a verdict and grant 
a new trial for inadequacy of amount of damages. H e  may also exer- 
cise the power to set aside the verdict and judgment under the provisions 
of section 274. This may be done during the term or within one year 

thereafter. Quincey v. Perkins ,  76  N .  C., 295. , 

(340) I n  addition to these causes, the judge may in his discretion 
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set aside a verdict and order a new trial during the term for any cause 
which casts suspicion upon the verdict, such as misconduct of jurors or 
other officers of the court or the parties or witnesses. After enumerating 
the causes which entitle a party aggrieved to have the verdict set aside 
as a matter of right,  nu%, J., says: "All other circumstances of sus- 
picion address themselves exclusively to the discretion of the presiding 

' 
judge in  granting or refusing a new trial. H e  is clothed with this power 
because of his learning and integrity, and of the superior knowledge 
which his presence at  and participation in  the trial give him over any 
other forum." Moore v. Edmiston. 70 N. C.. 471. The line which 
divides the cases in which the party aggrieved may as a matter of right 
demand that a verdict be set aside, from those in  which the question 
rests in the discretion of the judge, was marked, after full discussion, 
by those two eminent and learned sages of the law, Rufin and Gaston, 
in  S. v. MiUer, 1 8  N. C., 500. The view of the majority of the Court 
in  that case has been uniformly adopted and followed by this Court. 
S. v. Tilgham, 33 N. C., 513 ; Xoore v. Edmiston, supra. We have no 
disposition to question its soundness or limit its operation further 
than is done in that and other cases. We fully recognize the necessity, 
and therefore the wisdom, of vesting in  the presiding judge the power 
to so regulate the proceedings of the court over which he presides that 
sueh order, decorum, and observance of the fixed rules of procedure be 
enforced as becomes the dignity of the court and secures fair and im- 
partial trial of causes. 

We think, however, that it is in  no degree inconsistent with or unduly 
restrictive of such power to hold that when the judge exercises i t  as a 
matter of discretion, as distinguished from a conclusion upon a "mat- 
ter of law or legal inference," he so states on the record, to the 
end that parties may be advised respecting their right to have (341) 
his action reviewed. An examination of many cases which have 
been before this Court shows such to have been the practice. Referring 
to the provisions of section 412 (4))  Bynum, J., says: "Heretofore i t  
has been the practice of Superior Courts, in granting new trials, not 

. to put upon record the facts or reasons moving them thereunto, and 
we kriow of no rule of law requiring i t  to be done. But, now, to give 
parties the benefit of the above section of The Code, the courts should 
and no doubt will, on exceptions taken by the parties aggrieved, put 
upon the record the matters inducing the order granting as well as 
refusing a new trial. The appellate court can thus see whether the 
order presents a matter of law, which is the subject of review, or a mat- 
ter of discretion, which is not. I n  this way only, i t  is conceived, can the 
full benefit of that provision of The Code be secured to suitors." 
Moore v. Edmiston, supra. I t  is stated in  the opinion that the facts 

216 



I N  THE SUPREME COURT [I38 

ABEI~NETHY v. YOUXT. 

upon which the new trial is granted are set out. I n  Smith v. Whitten, 
117 N. C., 389, it is said that i t  is the duty of the judge, upon request, 
to state upon the record the facts moving him to refuse or grant a new 
trial. A new trial was refused in  that case. I t  would seem from the 
language of the Court that if no request was made, his failure to do so 
may not be made a basis of exception. I t  is not very clear from the re- 
port whether the motion was based upon section 412 (4). I n  Carson 
v. Dellinger, 90 N. C., 226, i t  appeared that the motion was made to set 
aside the verdict to enable the mover to introduce on another trial 
newly discovered testimony. This was clearly within the discretion of 
the judge. The cases cited fully sustain the conclusion. 17.1 S. v. Brad- 
dy ,  104 N.  C., 737, the "headnote" is misleading i n  stating, in  general 
terms, the power of the court to grant a new trial. The language of 
Merrimon, C, J., is : "If, through inadvertence or mistake, he was abom 

to suffer injustice, it lay in  the sound discretion of the judge 
(342) who presided at the trial to grant a new trial." I t  was refused 

i n  that case. I n  Jones v. Parker, 97 N .  C., 33, the motion was 
refused, the judge stating his reasons therefor. I n  S. v. Boggam, 133 
N. C., 761, the facts were found by the judge; also i n  8. v. Daniels, 134 
N.  C., 761. I n  Brink v. Black, 74 N. C., 359, the motion was made and 
granted because the verdict was against the weight of the evidence. I n  
Redmond v. Xtepp, 100 N. C., 212 (219), the motion to set aside the 
verdict was because of insufficient evidence and newly discovered testi- 
mony; so in  Edwards v. Phifer, 120 N .  C., 406. ' 

I n  Breaid v. Lulcins, 95 N.  C., 123, the record states that upon the 
return of the verdict a motion was made to set aside "because the ver- 
dict was irregular." The court refused judgment and the plaintiff ex- 
cepted. The court set aside the verdict and granted a new trial. Mer- 
rimon, J., said: "Now, in  the case before us i t  does not appear upon 
what ground the learned judge places his decision. H e  may have 
thought that the verdict was against the weight of the evidence, or that 
the price allowed for the lumber was excessive, or some other like cause 
may have prompted his action. The defendant, i t  is true, moved to 
set the verdict aside because i t  was irregular, but i t  does not appear . 
that the court placed its decision upon that ground." I n  Bird v. Brad- 
burn, 131 N. C., 488, the judge expressly states that in the exercise of 
his discretion he refused to set aside the verdict. I t  cannot be denied 
that the practice of the judges in this respect is not uniform, although 
in  a large majority of the cases which we have examined the ground 
upon which the judge proceeded i s  set out;  especially is this so where 
the power is exercised. I n  this connection we are impressed with the 
wisdom of the language of Judge Gaston in  his dissenting opinion in  
S. v. Miller, 18 N.  C., 540: "I see no alternative between a steady ad- 

246 



N. C.] SPRING TERM, 1905 

herence to the law, which vitiates a suspected verdict, or leaving the 
question of its validity or invalidity to depend on the discretion 
of the presiding judge. To the adoption of the latter branch (343) 
of the alternative I have insuperable objections. I t  would be 
oppressive to the judge, dangerous to the community, and at variance 
with the settled principle of our law. I t  is impossible, indeed, not to 
confide discretion to judicial magistrates; but I am sure that, while 
every enlightened friend to free government holds unnecessary discre- 
tion to be tyranny, every conscientious judge will say that of all his 
duties none are so distressing as those wherein he can find no certain 
rule, but is left to his own notions of fitness and expediency. . . . 
The trial by jury-justly considered as the strongest security to the 
liberties of the people which human sagacity ever devised, as well as the 
happiest contrivance for cherishing among all an affectionate attach- 
ment to the laws, i n  the administration of which they act so important 
a part-must be kept under the protection of law, and not left under 
the patronage of its ministers. I f  the old rule be disregarded, new ones 
must be devised. To proceed wholly without rule would be intolerable; 
and the courts, for their own convenience as well as for the public 
order, would be obliged, as i t  seems that the judges i n  New York h a y  
done, to make rules." We are quite sure that his Honor was inadvert- 
ent to the right of the plaintiff to have him state whether he exercised 
the power to order a new trial as a matter of discretion or because of 
law br legal irzference. If i t  be conceded that the practice in  this re- 
spect has not heretofore been uniform, we think i t  should be made 
so in justice both to suitors and judges. We are  quite sure that no judge 
desires to exercise his discretion when he can base his action upon fixed 
rules of law and legal procedure. 

His  Honor declined' to set aside the verdict because of insufficient 
evidence, and, without assigning any other ground, a motion is made 
generally for a new trial, and granted. The plaintiff is thus de- 
prived of his verdict, which by necessary implication from his (344) 
Honor's action is, i n  his opinion, justified by the evidence, with- 
out the slightest suggestion of any reason therefor. We cannot think 
this consistent with either the principles upon which our judicial system 
is founded or the practice of our courts. We do not question his Honor's 
~ower-if i n  the exercise of his sound discretion there had been on his 
part, or on the part  of any other person connected with the case or the 
court, any irregularity or inadvertence, or any other like reason, by 
which the defendant had suffered injustice-to set the verdict aside. 
Nor do we suggest that such action would have been reviewable in this 
Court. We do think that his Honor should have informed the parties, 
and put upon the record, whether he granted the motion in the exercise 
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of his discretion or as a matter of law or legal inference. The verdict 
of the jury obtained after, and as the result of, a judicial investigation, 
is a valuable right of which a person may not be deprived except i n  ac- 
cordance with the law. Wood v. R. R., 131 N. C., 48. Arbitrary dis- 
cretion is not a favorite in a system of jurisprudence and procedure 
based upon judicial precedent and written law. Of necessity, discretion 
must rest somewhere in  the administration of the law, but i t  should be 
confined to the narrowest ~ossible limits consistent with necessitv. 

We are not required in  this case and, appreciating the delicacy of 
the question with which we are dealing and desiring to say no more 
than is necessary, we do not intend to say that when a judge exercises 
his discretion he must state the facts upon which his action is based. 
We simply hold that he should say, if the fact be so, that his act is con- 
trolled only by his discretion. This is but fair to the parties, just to the 
judge, and consistent with sound legal principles and precedent. Bird 
v. Bradburn, supra. 

We are of opinion, however, that the learned and conscientious judge, 
who, we are sure, is duly sensible of and sensitive to the rights of liti- 
gants, did not grant a new trial ,  as a matter of discretion. We do not 

think that the action of a judge should be ascribed to discretion 
(345) unless he  plainly says so, or there be no other explanation of hip 

conduct. 
I n  this case we find that the defendant excepted to the introduction of 

testimony, and we conclude that upon reflection his Honor wis of 
opinion that he had committed error in admitting such testimony. His  
Honor's action, viewed i n  this way,' is appealable and subject to review. 
Wood v. R. R., supra. Rulings upon the trial are frequently brought 
here for review in  this way. Was there error i n  the admission of the 
testimony? Huffman was examined as an expert; he said he was a 
stenographer and typewriter, had studied penmanship, and was assistant 
to the clerk of the court. The defendant contended that he was not 
qualified as an expert. I t  certainly would have been more in accord 
with the practice if his Honor had examined the witness regarding 
his competency as an expert and found the facts before permitting 
him to testify. Such finding is final, if there is any evidence to support 
it. S. v. Wilcox, 132 N. C., 1120; S. v. Xecrest, 80 N. C., 450. We 
think the statement of the witness as to his opportunity for forming an 
opinion in regard to handwriting, sufficient under the ruling of this 
Court in Yates v. Yates, 70 N. C., 146; 1 Wigmore Ev., 570. I t  is fur- 
ther excepted for that the application for insurance, admitted to have 
the genuine signature, was not put in  evidence. We do not think it was 
necessary to do SO. His  Honor's ruling 1s sustained by the decision in 
Puller v. Fox, 101 N. C., 119, and other cases following. 
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We find no error in any of the rulings excepted to by .the defendant. 
We have noticed the only exceptions which appear in the record. The 
charge of his Honor is not set out. I f  the defendant made other ex- 
ceptions he should have had them put in  the record. I n  their absence 
it will be presumed that the rulirigs of his Honor were satisfactory. 
We have examined the entire record with care, and see nothing 
to suggest error. The only issue submitted was in  regard to (346) 
the execution of the note; that was found for the plaintiff. I t  
seems to have been conceded, or at  least there was qo evidence to the 
contrary, that the plaintiff was the purchaser for value and without 
notice. I f  the defendant, however, by reason of the action of his Honor, 
had other exceptions in the record which he desires to have presented, 
we take i t  that he would be entitled upon a proper application to the 
writ of certiorari in lieu of an appeal. . 

His Honor did not, in terms, set aside the verdict, although he granted 
a new trial. The plaintiff was entitled to judgment. The Superior 
Court of ~ a t a w b i  County will proceed to render judgment on the 
verdict. 

Error. 

CLIRK, C. J., dissenting: The judge below granted a new trial, 
without saying whether he did so as a matter of discretion or because 
he found he had committed an error of law in the trial, and he was not 
asked to state upon what ground he had granted a new trial. 

The presumption always is in  favor of the correctness of the trial 
below, and he who alleges error must assign and show error. This is 
elementary. I f  this new trial was granted as a matter of discretion, 
there could be no error. I f  i t  was granted for error in  law which the 
judge thought he had committed, it would be a reviewable question 
to decide whether or not there was error committed by him. As it does 
not appear upon which ground the court put its action, and appellant's 
counsel did not ask that it should be stated, i t  will be presumed that 
there was no error and that the judge did what he had a right to do, 
and granted the new trial  i n  his discretion. 

Besides, if the new trial was granted for error in  law, committed by 
the judge, i t  is absolutely necessary that the judge find the facts; other- 
wise, it cannot be seen whether he did or did not in fact eom- 
mit an error of law. To reverse the judgment, without such (347) 
finding, is to order a final judgment below against the appellee 
when, not appealing, he had no chance to file exceptions. H e  has had 
no showing on this appeal, no day in  court. When the judge puts 
his ruling upon the ground that he committed an error of law, he finds 
the facts, and the alleged error of law is presented. This has been the 
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case in  every instance where an appeal has been taken because the judge 
below granted a new trial upon a matter of law. Wood v. R. R., 131 
N. C., 48; Thomas v. Myers, 87 N.  C., 31; Gay v. Nash, 84 N.  C., 333; 
Bryan v. Heck, 67 N.  C., 322. 

Two cases (and two cases only) have presented the precise point here- 
in, as to the effect of an appeal from an order granting a new trial 
without stating whether i t  was granted in  the discretion of the court or 
for error of law, and in  both, by a unanimous Court, it was held that 
the new trial must be taken to have been granted in  the discretion of the 
court, and in  both the appeal was dismissed. I n  Breaid v. Lukins, 95 
N .  C., 125, Merrimon, C. J., says that when the court below "grants a 
new trial, without specifying the matters that induced it to make the 
order, and these do not appear with sufficient certainty in  the record, 
i t  must be taken that the coutt granted the new trial in the exercise 
of its discretionary power. The presumption is that the order was 
properly made for good and sufficient cause, nothing to the contrary 
appearing. . . . The defendant, i t  is true, moved to set the verdict 
aside because 'it is irregular,' but i t  does not appear that the court 
placed its decision upon that ground. The judge was familiar with the 
law, and if he had intended to decide upon the ground that the verdict 
was irregular and void, thus raising a question of law, he would most 
probably have stated the grounds of his decision, so as to give the ap- 
pellant the benefit of an appeal. I n  that case, as we have seen, he 
ought to have stated what induced his decision. The burden rests upon, 

the appellant to show sufficient grounds for the appeal and to 
(348) show error.'' I t  is not sufficient ground, as in this case, to show 

merely that the new trial was granted, without showing that it 
was not granted in the discretion of the court. 

I n  Breaid v. Lukims, supra, Merrimon, C. J., further says that when 
the new trial  is granted below for an error of law "the court should state 
upon the record the facts and considerations that induced it to make 
the o ~ d e r  granting or refusing a new trial. This is necessary to enable 
this Court to see and determine whether or not the order or judgment 
presents questions 01 law, the subject of review, or whether it was made 
in  the exercise of discretionary power, and therefore not reviewable." 
I n  the last decision of this Court, and a very recent one (Bird v. Brad- 
burn, 131 N.  C., 488), the same ruling is made dismissing the appeal. 
The Court said: "The power of the court to set aside the verdict as 
a matter of discretion has always been inherent, and is necessary to the 
proper administration of justice. The judge is not a mere moderator, 
but is an integral part of the trial, and when he perceives that justice 
has not been done, it is his duty to set aside the verdict. . . . I t  is 
only when a new trial is granted as matter of law that such action is 
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reviewable, and then the facts should be found. When the verdict is 
set aside as a matter of discretion, i t  is not necessary to find the facts, 
Allisom v. Whit t ier ,  101 N. C., bottom of page 494; and no appeal lies, 
Breaid v. Lukins,  95 N. C., 123; Jones v. Parker, 97 N.  C., 33; and 
if no reason i s  given, it i s  presumed that th,e new trial was granted as a 
matter of  discretion, and the appeal will be dismissed. Breaid v. Luk- 
ins,  supra; 8. v. Braddy,  104 N .  C., 737." The Court further says that 
if the grant of a new trial "was not in the exercise of the judge's dis- 
cretion i t  is reviewable, and therefore his reason should be given, if 
asked." 

Here, the judge's reasons were neither asked nor given, and the above 
cases settle that i t  must be presumed that he acted in his discre- 
tion. This Court will not presume error below. I t  must affirma- (349) 
tively appear. The court below refused to grant a new trial 
"because against the weight of evidence," and then granted i t  without 
giving any reason. I t  does not follow that i t  must have been for some 
error of law which the judge had made. There might be a hundred 
reasons (some of which are suggested in  Bird v. Bradburn, supra) why 
the judge in his discretion thought that in  the interest of justice there 
should be a new trial. None of these was he reauired to set out in the 
record, and in  most cases they ought not to go upon the record, to pre- 
judice persons or another trial (as where the judge has a suspicion, but 
not legal proof, that the jury was tampered with, and many other cases). 
To summarily order a judgment, here, upon a verdict which the court 
below has set aside without giving its reasons (and therefore, presumably, 
in  its discretion) would be unjust to the defendant. I t  was incumbent 
upon the appellant, the plaintiff, to ask the judge to give his reasons. 

I f ,  contrary to above precedents, the failure of the judge, unasked, to 
state his grounds for granting a new trial does not raise a presumption 
that he acted in  his discretion and committed no error. certainly i t  
could not raise the opposite presumption, that he acted, not in his 
discretion, but for reason of error in  law committed i n  the trial, still 
less can there arise the further presumption that he erred in finding 
that he had committed error. There mav have been an error in his 
charge or in a remark to the jury, or in  the remarks of counsel, or 
in the composition of the jury, or other legal errors which do not 
appear in the record, because no facts are found. The defendant 
appellee is not to be punished by a judgment without a hearing 
because the judge did not ex mero motu  find the facts and state his 
reason for granting a ncw trial. I f  i t  was error to fail  to do this, 
a t  most the case should be remanded, that the judge may state 
his grounds and find the facts. I f ,  however, it could be pre- 
sumed that the judge granted the new trial for error of law com- (350) 
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mitted by him, the presumption is that he ruled properly that there was 
such error, and it was incumbent on the appellant, the plaintiff, to have 
the fact found. But what ruling of law is presented when no facts are 
found? The verdict against the defendant being set aside, he is not 
appealing. He could not, on this record, with no facts found, allege 
errors in the judge's ruling. I t  is the plaintiff who is appealing, and 
he assigns no error save that the new trial was granted. To order 
judgment against the defendant is not only to presume that the judge 
granted the new trial, not in his discretion, but is to deprive the'de- 
fendant of opportunity to show that in fact error of law was committed 
on the trial, for no facts were found, as should, be done when the new 
trial below is granted by the judge for his own error. 

If the judgment below stands, there is no harm done, for on the new 
trial which was granted by the judge the costs will follow the final ver- 
dict. But i t  will be depriving the defendant of his day in court to di- 
rect judgment against appellee if the judge granted the new trial in the 
exercise of his discretion in the interest of justice-as in the presump- 
tion-or to hold (if the new trial is presumed to have been granted for 
error of law committed) that the judge granted a new trial when no 
error had been committed, when the facts are not found, upon which 
alone the errors of law would be presented, and the appellant, upoq 
whom it devolved, did not ask the facts to be found. 

But if the judge, ex mero motu and unasked by the appellant, should 
have stated whether the new trial was granted in his discretion or for 
error of law, the defendant appellee should not be punished for the 

judge's error by our putting in force a judgment as to which 
(351) the appellee has had no opportunity to file his exceptions or have 

them passed upon. 
Upon reason and the precedents the appeal should be dismissed and 

the truth of the matters determined by the new trial below. 
HOKE, J., concurs in the dissenting opinion. 

Cited: Jarrett v. Trunk Co., 142 N.  C., 468, 469; Billings v. Observer, 
150 N .  C., 543; Shives v. Cotton Mills, 151 N. C., 294; Drewry v. 
Davis, ib., 298; Ferrall v. Fer~al l ,  153 N. C., 179; Rangeley v .  Harris, 
165 N.  C., 362; S. 2). McXenzie, 166 N. C., 297; Settee v. Electric R. R., 
170 N. C., 367. 



N. C.] SPRING T E R M ,  1905 

COLEMAN v. RbILROAD. 

(Filed 9 Xay, 1905.) 

Railroads-Schedule of Trains-Rights of Passenger-Misinformation 
by Agent-Bw,rden of Proof-Dawtages-Impeachment of Witness- 
Evidence. 

1. Under section 1963 of The Code, the printed schedule of trains is a n  offer, 
which is accepted by a person when he asks for a ticket, and he has a 
right to be transported by the first train stopping a t  his destination. 

2. If a train arrives after its schedule time, or misses connection, or delays 
a passenger a t  his destination after the schedule time, unless the delay 
is caused by no fault of the carrier, the passenger has a right to  recover 
compensation for the loss of time and actual expenses. 

3. \Vhere the plaintiff missed his train, by reason of incorrect information 
furnished by the ticket agent a t  the time he applied for a ticket, a n  
announcement made later in the waiting-room did not cure the misin- 
formation given to the plaintiff, unless the correction was brought to his 
knowledge. 

4. Where a ticket agent of the defendant gave misinformation which misled 
the plaintiff, and refused to sell him a ticket, the burden was upon tae  
defendant to show that he gave the plaintiff correct information in time 
to enable him to take the train. 

5. The plaintiff, who missed his train by misdirection of the defendant's agent 
and his refusal to sell him a ticket, can recover for any injury proxi- 
mately caused by being put out of the station into the cold weather while 
waiting for the next train. 

6.  I t  is competent, to impeach the plaintiff, to  show by him that  he had been 
convicted of forcible trespass. 

7. The plaintiff's denial that he had been charged with larceny is conclusive, 
and it  is incompetent to introduce contradictory evidence. 

ACTION b y  Charles Coleman against  t h e  Southern Rai lway  (352) 
Company, heard  b y  0. H. Allen, J., and  a jury, a t  J a n u a r y  
Term, 1905, of MECKLENBURQ. F r o m  a judgment of nonsuit, t h e  plain- 
tiff appealed. 

A. B. Justice for plaintif. 
W .  B. Rodman for defendant. 

CLARK, C. J. O n  5 February,  1905, about 8:30 a.m., the  plaintiff 
went  t~ t h e  defendant's s ta t ion i n  Concord to t ake  t h e  southbound t ra in  
f o r  Har r i sburg .  Two southbound t ra ins  were, according to schedule, 
expected soon thereafter ;  t h e  first (which h a d  been due  since 7 :23), No. 
33," was a through t r a i n  which did not  stop a t  H a r r i s b u r g ;  t h e  other, 
No.  11, due  a t  9 :lo, was a local passenger t r a i n  which did stop there. 
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The paintiff went to the ticket window and asked for a ticket; the 
agent told him the through train was ahead and he could not sell him 
a ticket on the local train till the through train passed. The plaintiff 
then went out and looked at the bulletin-board and found that the local 
train would come in first. H e  went back and told the agent, who replied 
that the bulletin was wrong and that the through train had gotten 
ahead. The agent testified that "When I saw No. 11 come in  first I 
stepped out of my office door and 'hollered' out that No, 11, the local 

train, was ahead, and stepped back in my office and got my mail 
(353) to put in the baggage car. There wasn't any one at the ticket 

window." H e  further said that the plaintiff was not present at  
that time. H e  does not testify that he made any effort to find the plain- 
tiff and correct his refusal to sell him a ticket by the train first arriving. 
The plaintiff testified that he went out on the platform and was there 
when the train arrived; that the agent was then in  three feet of him, 
but gave him no information that this was the local train, and relying 
upon the twice given information that this was the through train, and 
having no ticket, he did not try to get aboard; but he and the agent 
both say that as soon as the first train left the plaintiff went to the 
agent again to buy asticket, when he was told that the local train had 
passed. H e  was told that he could get a ticket to Harrisburg by the 
local freight train, but he could not learn what time i t  mould leave, but 
i t  did leave about 12 :30. About 10 :30 the agent closed the station and 
put the plaintiff out (though he asked to be allowed to remain) and he 
stood around i n  the cold on his crutch and cane till the 12 :30 train 
left, on which the plaintiff went to Harrisburg. The plaintiff's positive 
testimony that he was thus put out is not denied by the defendant's 
witnesses, for Kimball swore that "he did not remember the occurrence 
of that morning" and was not ticket agent at  that time and "did not 
know anything about the facts that Coleman had testified to, of his own 
knowledge," and Carson, when asked if he put Coleman out, replied, 
"Not that I remember," adding, he thought he would have recollected it. 
H e  also says that he closed the office and left after the 10:30 train passed 
going north, and that the plaintiff applied to him again for a ticket 
after No. 11 had passed. I Ie  bought his ticket before the office was 
closed. Neither of these witnesses could recall the weather that day. 
Other witnesses for the defendant, on cross-examination, corroborated 
the plaintiff as to his being on crutches and complaining at  the time 

of the refusal to sell him a ticket. There is evidence that be had 
(364) a burn on his leg, necessitating the use of the crutch and cane, 

i n  which sore he took cold by reason of being turned out of the 
station and suffered serious injury from his exposure and great pi in  , 

for  many weeks. 
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I t  goes without saying that this is a case of grave disregard of the 
rights of one of the traveling public. The defendant is not a person 
or private corporation which can do business when and with whom it 
pleases, but i t  is in  the enjoyment of a very profitable public franchise 
which i t  can only exercise by reason of a grant from the public of the 
right of eminent domain and subject to control of its rates and manage- 
ment by the State, and even to a repeal of its franchise at  the will of 
the Legislature. The Constitution, Art. V I I I ,  sec. 1. The Code, sec. 
1963, provides that "every railroad corporation shall start and run 
their cars for the transportation of passengers and property at  regular 
times to be fixed by public notice and shall furnish sufficient accommoda- 
tion for the transportation of all such passengers and property as shall 
within a reasonable time previous thereto be offered for transportation 
. . . and shall be liable to the party aggrieved in  an action for 
damages for any neglect or refusal." 

I t  was not optional with the defendant whether and when i t  should 
transport the plaintiff, like a merchant selling goods. The printed 
schedule is an offer which was accepted by the plaintiff when he asked 
for a ticket, and he had a legal right to be transported by the first train 
stopping at Harrisburg. I f  the train arrives after schedule time or 
misses connection, or delivers a passenger at his destination after the 
schedule time, unless the delay is caused by no fault of the carrier, the 
passenger has a right to recover compensation for his loss of time and 
actual expenses. This has been often held. Purcell v. R. R., 108 N. C., 
417, cited and affirmed i n  Hansley v. R. R., 117 N. C., 570, 571. "He 
can recover loss of time and expenses, such as hotel bills, in- 
curred in  waiting for the other train." 2 Sedg. Dam., sec. 862; (355) 
2 Harris Dam., sec. 545; R. R. v. Cam; 71 Md., 135; Yonge v. 
8. S. Co., 1 Cal., 353; Bishop Noncont. Law, sees. 74, 1059. Indeed, 
"the mere inconvenience" is ground for damage. R. R. v. Caw, supra, 
and cases there cited. I n  R. R. v. Birney, 71 Ill., 391; Heirn v. Mc- 
Coughan, 32 Miss., 17, and Puwell v. v. R. R., supra, the plaintiff re- 
covered damages because the train, scheduled to stop at the station, 
ran by without stopping. I n  Sears v. R. R., 94 Mass. (12 Allen), 433; 
R. R. v. Bomaud, 58 Ga., 180, and Denton v. R. R., 5 Ellis and B., 860, 
the plaintiff recovered damage8 because he went to the station to take 
a train scheduled to leave at that hour, but which did not go out. There 
are many similar cases. 5 A. & E. (2 Ed.), 585. 

I n  the present case, the plaintiff twice applied for a ticket by that 
train, and was refused. We are not called upon to question the rule 
that tickets should be sold only for the next train. Here, the agent 
refused to sell the plaintiff a ticket for the "next train." I t  is imma- 
terial to him whether this was the negligence and indifference of this 
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particular agent or whether he was misled by the negligence of some 
other agent of the defendant. The plaintiff had a right to rely upon 
his representation. R. R. v. Atchison, 47 Ark., 74; 1 Fetter on Pas- 
sengers, s e ~ .  305. 

There is no evidence that the agent tried to seek out the plaintiff and 
correct the error, nor that the plaintiff heard the announcement (if 
made) in the waiting-room. Indeed, the annouilcement, according to 
the agent's testimony, was only made after he saw the train come in, 
and he did not go back to the ticket window, and there was no oppor- 
tunity for the plaintiff to get a ticket if he had been present. 

The testimony of the defendant is that the plaintiff went off towards 
Cannon's Mill; but this apparently was after he was refused a ticket 

by the second train. Both the plaintiff and the agent concur that 
(356) immediately after No. 11 left, the plaintiff a third time applied 

for a ticket. The agent testified that the plaintiff was not present 
when he made his hurried announcement that No. 11 had arrived. There 
was no reason he should be, after the agent's statement that he could 
not get a ticket "till the next train had passed,'' and it is admitted that 
immediately after the first train passed he did come up and ask for a 
ticket "by the next train." 

The charge of the court that ('if afterwards the agent made the an- 
nouncement (that No. 11 had arrived) in the station where passengers 
had a right to be at that time, and the plaintiff either did not hear him 
or was absent, and did not apply for a ticket accordingly after his an- 
nouncement was made, then the defendant would not be guilty of negli- 
gence," was clearly error. The plaintiff was not required to be in the 
waiting-room, since he could not get a ticket till after the first train 
passed, and an announcement then could not cure the misinforma- 
tion givcu to the plaintiff unless the correction was brought to his knowl- 
edge. The agent's testimony is that it was not, for he says the plaintiff 
was not there. 

The court further erred in telling the jury that the burden upon this 
point was upon the plaintiff. He charged immediately after the above 
quotation : "So that it becomes important, in the beginning, to ascertain 
how it was. The burden is upon the plaintiff; the burden is upon him 
to show this by the greater weight of the evidence." The agent having 
upon his own testimony given the misinformation which misled the 
plaintiff, and refused to sell him a ticket, the burden was upon the de- 
fendant to show that he gave to the plaintiff correct information in 
time to enable him to take the train. 

Further, when the agent had knowledge that the plaintiff had thus 
missed his train, the plaintiff had a right to remain in the station and 
he kept comfortable till the next train left. I t  was brutality against 
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the plaintiff's protest, to turn hini out in the cold with s recent (357) 
wound, when the agent saw he was leaning on his crutch and 
cane and knew that by his misinformation the plaintiff had been left 
there, more especially, if it is true, as the plaintiff testified, that the 
freight depot was also closed, and the doors of the passenger coach on 
the local freight train were locked, and not knowing when i t  mould leave, 
he could not go on his crutch and cane back to the town, which is some 
distance off, for shelter. For such tort he is entitled to reasonable and 
just damages for any injury of which such conduct was the proximate 
cause, and the plaintiff is entitled upon the defendant's own testimony 
to have this inquired of by a jury. 

The plaintiff may be an humble individual and the damages may or 
may not turn out to be slight. But in the history of English law many 
important rights have been declared in instances of obscure complain- 
ants, and where the wrong was not of great note by reason of its effect 
in  that particular case. 

For this disregard of the right of the plaintiff to be transported by . 
the first train, and to be turned out into the inclement weather from 
the defendant's waiting-room after having been thus misled by its 
agent into losing his train, he has no remedy but in  the courts of his 
country. I t  is the good fortune of the defendant that its liability for 
the misconduct of its agent in  turning ont a passenger entitled to its 
protection should be declared in a case where the consequences of such 
niisconduct did not prove more serious, as in many cases they might be, 
as where the delayed passengers are infirm, feeble, or women and 
children. The traveling public have an interest i n  knowing clearly 
what are their rights when detained beyond schedule time by delays of 
the train, and they have a right to know that their comfort while wait- 
ing for the next train is protected by the law. 

"Where a station building has been erected by a railroad company 
to whifch passengers are invited while waiting for trains, a com- 
mon-law duty reats on tEe company to provide reasonable ac- (358) 
cornmodations for those who accept its invitation." 1 Fetter 
Carriers of Passengers, see. 250. This Court, while holding that 
thirty minutes before the time scheduled for the arrival of a train 
might be a reasonable time to open a waiting-room, added that the case 
would be different with through passengers and delayed trains. Phillips 
v. R. R., 124 N. C., 123. It is neglect of duty to allow the waiting-room 
to become uncomfortably cold (2 Wood Railroads, 1165) or to fail to 
keep i t  lighted. Bishop Noncontract Law, sec. 1086. I n  R. R. V .  

Cornelius, 10 Texas Civ. App., 125, where the plaintiff was detained 
at  the station by the train being delayed, the Court held that she could 
recover for injury to her health caused by the fire being permitted to go 
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out. The railroad company is liabie to passengers waiting for a train 
for injuries suotained frori  failwe to keep its waiting-roorr, comfo;.tably 
heated. Boothly v. R. R., 66 N. H., 342. For a stronger reason, the 
plaintiff who missed his train by misdirection of the defendant's agent 
and his refusal to sell him the ticket can recover for any injury proxi- 
mately caused by being put out of the station, into the cold weather, 
while waiting for the next train, and possibly for the indignity of such 
treatment,. under these circumstances, also. 

The plaintiff was not afforded an opportunity to have his testimony 
either credited or "discredited" by the jury, for when the judge told 
them that if, after refusing to sell the plaintiff a ticket, the defendant's 
agent announced the arrival of the train a t  the station, and "the plain- 
tiff either did not hear him or was absent" (neither of which the plaintiff 
denied), and accordingly did not buy a ticket, that ((the defendant 
could not be guilty of negligence," he effectually withdrew the case 
from the jury. This is the chief error, that the jury was not allowed 

. to pass upon the controversy, by reason of the erroneous instruc- 
tion. 

(359) I t  was competent, to impeach the plaintiff, to shorn by him that 
he had been convicted of forcible trespass. His denial that he had 

been charged with larceny was conclusive, and i t  was incompetent. to 
introduce contradictory evidence. The defendant's brief opens with 
reference to the plaintiff having received the burn on his-leg while 
drinking. This could hardly have been competent to impeach his 
veracity, and still less was it competent (as the prominence given it 
seems to indicate) as a defense of the wrong done him by the defendant 
in turning him out, regardless of the weather, to hobble around on his 
crutch and cane. The State had punished him for his violation of law, 
and possibly the burn was punishment enough for the drinking. Cer- 
tainly, the defendant had no jurisdiction to add further punishment 
by exposure to the weather. H e  was not outlawed. He  had offered 
and paid his money for transportation over the defendant's road and 
was entitled under the law to as good treatment at its hands as any 
one else. 

Reversed. 

WALKER, J., concurring in result: Plaintiff went to the station of 
defendant at  Concord, intending to take the southbound local train for 
Harrisburg. He  applied to the agent for a ticket, when he was told 
that he could'not get one at that time, as tickets would not be sold for 
the local train (No. 11) until the fast train (No. 33)) which would ar- 
rive first, had passed. Plaintiff called the agent's attention to the time 
of arrival of the two trains as stated on the bulletin-board, and was told 
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that the time of arrival was not correctly stated there, and that the 
fast train would come in  first. The agent testified that when he saw 
No. 11 coming he announced the fact in  the waiting-room, but the plain- 
tiff was not there at  the time, and there was testimony introduced by 
the defcn2ant which tended to show that plaintiff left the s t ~ t i o n  
after he had asked for a ticket and failed to get one, and did (360) 
not return until after both trains had passed. Testimony was 
introduced by the plaintiff which tended to show that he did not hear 
the announcement of the agent, if i t  was made; that he was on the plat- 
form when the local train arrived, but supposed i t  was the fast train, 
as he had been told i t  would be the first train to come, and that the 
agent was within three feet of him and gave him no information. That 
he went back to the office when the train had left the station and asked 
for a ticket, when he was told that the local passenger train had passed 
and that he could only get a ticket for Harrisburg on the local freight 
train, but the agent could not tell him when i t  would leave. I t  did not 
leave until 1 2  :30 o'clock. The agent put the plaintiff out of the building 
and locked the door. Plaintiff's leg was sore from a burn and he had to 
use a crutch and cane in walking. The day was very cold, and by 
reason of the exposure while waiting at  the station for the freight train, 
the sore on plaintiff's leg became inflamed and he suffered great pain 
and inconvenience for many weeks. Testimony introduced by the de- 
fendant tended to contradict plaintiff's version of the facts. Verdict 
and judgment for defendant. 

There was much testimony introduced by the respective parties, but 
I have stated only so much thereof as is deemed necessary to present 
the question upon which, in my opinion, the case should turn, at least 
i n  this appeal. The charge of the court, in  an important particular, 
was erroneous, for that i t  must have left the jury in  doubt as to the 
burden of proof, and, more than this, i t  was calculated to impress them 
with the belief, that, in  a certain phase of the case, the burden was upon 
the plaintiff, whereas i n  law i t  rested upon the defendant. That part 
of the charge to which reference is made was substantially as follows: 
1. Now, upon the first issue, "Was the plaintiff injured by default 

and negligence of defendant, as alleged in the complaint?" That in- 
volves the question as to wheiher the  defendant through its agent 
was of ne~ligence in its dealings with the plaintiff. 2. I f  (361) 

' the  jury find from the evidence that the defendant failed to in- 
form the plaintiff as to just when the train would arrive at Concord, 
and in consequence thereof i t  refused to sell him a ticket, and thereby, 
as a reasonable consequence, made i t  necessary for him to remain at or 
near the depot at  Concord several hours, until the departure of another 
train, if that is found by the jury by the greater weight of the evidence, 
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then they will answer the first issue "Yes." 3. On the contrary, if the 
jury find that the defendant's agent gave the plaintiff the wrong in- 
formation as to how the trains would arrive, that is to say, if he first 
informed him that the trains would arrive at  Concord according to 
the regular arrangemint-the fast train first and the local train coming 
about ten minutes afterwards-and that that was the way in  which 
they would arrive, and that afterwards he made the announcement at  
the depot where the passengers had the right to be at that time, that 
the trains would not come in  that order on that day, and that t6e plain- 
tiff either did not hear him or was absent, and did not apply for a ticket 
accordingly after this announcement was made, then the defendant 
could not be guilty of negligence; so that it becomes important right 
i n  the beginning to ascertain how that was. The burden is upon the 
plaintiff Charles Coleman; the burden is upon him to show this by the 
greater weight of the evidence. 

I t  is apparent from the third paragraph of the instructions that there 
are certain facts therein recited which the defendant was required to 
prove, and as to them, therefore, the burden of proof rested upon it. 
The burden was surely not upon the plaintiff to establish all the facts 
stated in  the second branch of the charge as above set forth. I t  was in- 
cumbent on the plaintiff, i t  is true, to satisfy the jury by the greater 

weight of the evidence that he had been injured as a result of 
(3'62) the defendant's negligence; but when he had shown that the 

agent had made a mistake and given him wrong information 
I as to the time of the arrival of the two trains. the defendant was then 

required to show any facts which would exonerate it from liability for 
this act of negligence on the part of its agent, and the error consists i n  
the failure so to present the case to the jury that they could understand, 
with reasonable certainty at  least, how to apply the rule of law as to 
the burden of proof in weighing the evidence. 

The case was not settled by the judge who tried it, and i t  may be that 
through inadvertence, sometimes unavoidable, the remarks of the court 
upon the burden of proof are not properly placed, or perhaps not cor- 
rectly stated in  the charge as set out in  the case; but, as i t  now appears, 

I the jury must at least have been left in doubt as to where the burden 
of G o i f  rested. I n  a case like this one, a charge which requires the 
plaintiff to carry a greater burden than the law imposes upon him may 
have seriously prejudiced him in  the trial of his cause, and indeed may 
have turned the scales against him. 

When the court charged that the "burden is upon the plaintiff to 
show this by the greater weight of the evidence," i t  should in some way 
have indicated to the jury to which branch of the charge it referred, and 
should have stated how the plaintiff in respect to the issue was affected by 
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the rule with regard to the burden of proof. I t  may be that the jury did 
misunderstand the charge; at  least, it does not appear to us that they 
did not. For  this error I think there should be another trial. 

I f  the plaintiff, after being told that he could not buy a ticket until 
the fast train had passed, left the premises of the defendant before No. 
11 arrived, and went to the Cannon mill or elsewhere and did not return 
until after both No. 11 and the fast train had passed, i t  seems to me 
that he cannot recover, as by his conduct he lost the rights of a 
passenrer (Quantx v. R. R., 137 N. C., 136), and the agent was (363) 
not bound to look for him beyond the company's yard limits 
in order to correct any mistake he had made as to the order in which 
the trains would pass. But whether the plaintiff so acted as to deprive 
himself of the rights of a passenger was a question peculiarly within 
the province of the jury to decide upon all the evidence under proper 
instructions from the court. The testimony is apparently conflicting 
on this point, though i t  does not clearly appear that the witness Eress 
and witness Ritch saw the plaintiff going towards the Cannon Mill be- 
fore No. 11 had passed. As the plaintiff returned to the office and asked 
for a ticket and was told that his train (No. 11) had gone, i t  would 
appear that the defendant's witness saw him leaving the yard after No. 
11 had passed and before No. 33 arrived. This may be made plain at  
the next trial, when the duty of the defendant toward the plaintiff, after 
he had been misled by the agent, may be more clearly defined by the 
court. 

BROWN, J., concurring in  result: This case appears to me to have 
been fairly presented to the jury, and I can find no error which I think 
is of sufficient importance to warrant a new trial. But a majority of 
my brethren thought that the judge below inadvertently misled the 
jury upon the burden of proof as pointed out i n  the opinion, and for 
such reason that there should be another trial. On that ground I am 
willing to yield my judgment to theirs. 

The opinion of the Court seems to assume as a fact that the plaintiff 
was ruthlessly and brutally turned out of the waiting-room about 9 
o'clock a.m., into inclement weather. I t  is well to observe that this was 
denied by Kimball, the agent, and Carbon, the ticket seller. 

The defendant offered evidence tending to show that the plaintiff was 
not at the station when the local train came, and was not there when 
the waitingroom was closed, and made no request to be permitted to 
remain in it. Further, the defendant offered evidence tending to 
prove that, before either train came, the plaintiff was seen going in 
the direction of the Cannon Mill, and that after both trains had 
passed the plaintiff was seen returning from the same direc- (364) 
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tion. The tendency of the cross-examination was to show that the plain- 
tiff had been detained only two hours; that the weather was not so 
very inclement, and to show that the plaintiff's estimate of damage was 
exaggerated. 

I t  also appeared from the plaintiff's own admissions, as affecting his 
veracity and credibility as a witness, that he was a bad character, had 
been convicted of crime, had been indicted for larceny and plead guilty 
to a forcible trespass, had been sentenced twice for six months each to 
a chain gang, and had burned his leg by getting drunk and lying down 
before the fire. 

The jury appears to have discredited the plaintiff's own testimony and 
decided the issue in  favor of the defendant. 

I I n  view of the evidence, I cannot agree that the plaintiff, upon the 
defendant's own evidence, is entitled to recover substantial or punitive 
damages. Although the plaintiff may be an "humble individual," he 
is nevertheless required to establish his allegations to the satisfaction 
of a jury. 

Ciited: Daniels v. Homer, 139 N.  C., 272; Hutchison, v. R. R., 140 
N. C., 127; Power Co. v. Whitney  Co., 1.50 N.  C.,  32; 2. R. v. Oates, 
164 N.  C., 172. 

CAMERON v. POWER COMPANY. 

(Filed 9 May, 1905.) 

Contracts-Ef ect of Intoxication-Test. 

1. A contract made by a person so destitute of reason as not to  know the 
nature and consequences thereof, though his incompetence be produced 
by voluntary intoxication, is void, and he may plead his own disability 
to defeat the alleged contract. 

2. In order to invalidate a contract on the ground of intoxication, the jury 
must find that at the time of signing, the person was so intoxicated that 
he could not understand the nature of the transaction and the effect of 
what he was doing. Mere imbecility of mind or inability to act wisely 
or discreetly is not sufficient to invalidate a contract. 

ACTION by Cameron-Barkley Company against Thornton Light and 
Power Company, heard by Neal, J., and a jury, at  May Term, 1904, of 
CATAWBA. From a judgment for the defendant, the plaintiff appealed. 
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T. M. Hufham for plaintiff. 
E. B. Cline and 8. J. Ervin for defendant. 

WALKER, J. This action was brought to recover damages for the 
breach of a contract whereby the plaintiff agreed to sell and the defend- 
ant to buy a Corliss engine. The case was heard at a former term (137 
N. C., 99) upon a petition for a certiorari. We ordered the writ to is- 
sue so that the plaintiff's exceptions and assignments of error could 
be more accurately stated. The judge who tried the case has made a 
very full and satisfactory return to the writ, and has given the plain- 
tiff the benefit of every exception which could possibly be taken to the 
rulings of the court. The defect in  the original case appears now to 
have occurred through no fault of the judge, who was exceedingly 
liberal and accommodating towards counsel, agreeing for their (366) 
convenience to appoint a place in  the district to settle the case. 

The defendant in its answer admitted that its president had signed 
a contract, and pleaded specially that at the time of signing i t  he was 
so drunk that he did not have sufficient mental capacity to contract 
with the plaintiff for the engine. The court, without objection, sub- 
mitted only one issue to the jury, which is as follows: "What damage, 
if any, is the plaintiff entitled to recover of the defendant?" The jury 
answered "Xothing." Judgment was entered accordingly. 

The question presented for our consideration arises upon an exception 
to the charge of the court regarding the drunkenness of the plaintiff's 
agent and its sufficiency to avoid the contract. I t  is held by some au- 
thorities to be a principle of the common law that every contract 
which a man non compos mentis makes is voidable, and yet shall not 
be avoided by himself, because it is  a maxim in law that no man of 
full age shall be, in  any plea to be pleaded by himself, received 
by the law to stultify himself and to set up his own disability 
in  avoidance of his acts. Beverly's case, 4 Rep., 123. And Coke, as 
appears in his Institutes, was of the s&me opinion: "As for a drunkard 
who is voluntarius daemon, he hath (as hath been said) no privilege 
thereby, but what hurt or ill soever he doth, his drunkenness doth ag- 
gravate it." Co. Litt., 247a. But Blackstone observes that this doctrine 
sprung from loose authorities, and he evidently agrees with Fitzherbert, 
who rejects the maxim as being contrary to reason. 2 Blk., 291. What- 
ever was the true principle of the common law as anciently understood, 
there can be no doubt that since the reign of Edward 111, if not since 
the time of Edward I, it has been settled according to the dictates of 
good sense and common justice that a contract made by a person so 
destitute of reason as not to  know the nature and consequences of 
his contract, though his incompetence be produced by intoxication, 
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(367) is void, and even though his condition was caused by his volun- 
tary act and not procured through the circumvention of the other 

party. Mere imbecility of mind is not sufficient as a ground for avoid- 
ing the contract when there is not an essential privation of the reason- 
ing faculties or an incapacity of understanding. 2 Kent, 451. This 
Court has adopted Coke's definition that a person has sufficient mental 
capacity to make a contract if he knows what he is about. Mofit v. 
Witherspoon, 32 N.  C., 185; Paine v. Roberts, 82 N.  C., 451. And i t  
has been held not error to charge that the measure of capacity is the 
ability to understand the nature of the act i n  which he is engaged and 
its full extent and effect. Cornelius v. Cornelius, 52 N.  C., 593. The 
doctrine that a party may plead his own disability to defeat the alleged 
contract arises out of the very nature of a contract, which requires that 
the minds of the parties should meet to a common intent, and if one 
of them has not "the agreeing mind" the contract cannot be formed. I n  
Hawkins v. Bone, 4 F. and F., 311, Chief Baron Pollock said: "But 
the law of England is that a man is not liable on a contract alleged to 
have been made by him in a state i n  which he was not really capable 
of contracting. A contract involves a mutual agreement of two minds, 
and if a man has no mind to agree, he cannot make a valid contract;" 
and the question at  last is whether he was wholly incapable of any 
reflection or deliberate act, so that i n  fact he was unconscious of the 
nature of the particular transaction. I t  is not necessary that he should 
be able to act wisely or discreetly, nor to effect a good bargain, but he 
must at  least know what he is doing. So fa r  as the legal incapacity is 
concerned, i t  can make no difference from what cause i t  proceeded, 
whether from the party's own imprudence or misconduct, or otherwise. 
I t  is the state and condition of the mind itself that the law regards, 

and not the causes that produced it. I f  from any cause his 
(368) reason has been dethroned, his disability to contract is complete. 

Bliss v. R. R., 24 Vt., 424. The Master of the Rolls (Sir Wil- 
liam Grant) in Cook v. Clayworth, 18 Vesey, 15, said: ('As to that 
extreme state of intoxication that deprives a man of his reason I ap- 
prehend that, even at law, i t  would invalidate a deed obtained from. 
him while i n  that condition." Lord Ellenborough in Pitt v. ,Smith, 3 
Camp., 33, thus states the doctrine: "You have alleged that there was 
an agreement between the parties, and this allegation you must prove, 
as it is put in  issue by the plea of not guilty; but there was no agree- 
ment between the parties if the defendant was intoxicated in  the man- 
ner supposed when he signed this paper. H e  had not an agreeing mind. 
Intoxication is good evidence upon a plea of non est factum to a deed 
of non concessit to a grant, and of non assumpsit to a promise." 

The authorities sustaining the view of the law we have stated and 
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adopted are quite numerous. Clark on Contracts (2 Ed.), p. 186; 
Parsons on Cont. (9  Ed.), p. 444; Matfhews v. Baxter, L. R. Exch., 132; 
Webster v. Woodford, 3 Day, 90; V a n  W y c k  v. Brasher, 81 N. Y., 260; 
Barsinger v. Bank,  67 Wis., 75; Bush v. Breinig, 113 Pa. St., 310; 
Bates v. Ball, 72 Ill., 108; Wright v. Fisher, 65 Mich., 275; 14 Cyc., 
1103; 17 A. & E. (2 Ed.), 399. 

I t  was held in  Xing  v. Bryant, 3 N. C., 394, that if a man was so 
drunk at the time of signing a bond that he did not know what he was 
doing, and while in that condition he was induced to sign the instrument, 
i t  was a fraud upon him which vitiated the bond, even i n  an action at  
law upon i t ;  and to the same effect is the decision of the Court in  
Gore v. Gibson, 13 M.  and W. (Exch.), 623-opinion of Parke, B. I n  
the latter case Pollock, C. B., said: "Although formerly i t  was consid- 
ered that a man should be liable upon a contract made by him when in 
a state of intoxication, on the ground that he should not be allowed to 
stultify himself, the result of the modern authorities is that no contract 
made by a person in that state, when he does not know the con- 
sequences of his act, is binding upon him. That doctrine appears (369) 
to me to be in accordance with reason and justice." 

We have examined the charge of the court with care and cannot find 
that his Honor said anything not in  strict accordance with the law, as 
we now declare it to be. H e  charged the jury as follows: "The mere 
fact that the defendant's president was drinking was not sufficient, but 
the jury must find that he was so intoxicated that he could not under- 
stand the nature and scope of what he was doing. If the jury find from 
the greater weight of the testimony that the agent was drinking, i t  would 
not be sufficient to invalidate the contract, but if the jury find that the 
defendant's president, at  the time he signed the contract or order for the 
engine, was so drunk as to be incapable of knowing the effect of what 
he was doing, then the contract or order would not be binding upon the 
defendant. Whether or not he was so intoxicated as to render him in- 
competent to contract is a question for the jury upon all the evidence." 
We think this was a clear and sufficient exposition of the law applicable 
to the facts of the case. What the judge said i n  his reference to the 
nature of the transaction in  which the agent was engaged and its im- 
portance or magnitude, was not calculated, i n  our opinion, to confuse 
the jury or lead them away from the real question involved in  the issue, 
but was evidently intended to point what he had already said as to the 
true test of mental capacity, and to impress upon them, as an essential 
condition of the validity of the contract, that the agent of the defendant 
at the time he signed the paper must have been sober enough to under- 
stand the nature of the transaction and the effect or consequence of his 
act, and not that he must have been able to act with wisdom or discre- 
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tion. The particular transaction, and what the party did in respect 
to it, may have furnished some evidence of his mental condition. 

The effect of that part of the charge to which the plaintiff ex- 
(370) cepted was to leave the whole transaction, with the evidence as to 

the agent's intoxication, to the jury, and in  doing so no reversible 
error was committed. His  Honor told the jury that they must find that 
the agent was so intoxicated that he did not understand the nature and 
scope of the transaction, and that this was a question for the jury upon 
all of the evidence, a part of which necessarily was the tl.ansaetion itself, 
whether in  its nature large or small. Even if the illustration, as argued 
was not a very apt one, i t  did no harm that we can discover. 

No error. 

Cited: Sprinkle 2;. Wellborn, 140 N.  C., 175, 181; Bond v. N f g .  Co., 
ib., 384; Daniel v. Dixon, 161 N. C., 381; Burch v. Scott, 168 N.  C., 
604; Lamb 2). Perry, 169 N. C., 443; I n  re Criavlen,, ib., 567; I n  re 
Ross 182 N.  C., 481. 

BOLICK 17. RAILROAD. 

(Filed 9 May, 1905.) 

Action for Wrongful Death-Pleadings-Amendment-Abatement- 
Action for Personal Injuries-Merger. 

1. ,4s a cause of action for death by wrongful act cannot accrue till the death, 
it cannot be set up by an amendment to an action instituted by the de- 
ceased himself for injuries which subsequently resulted in his death. 

2. A cause of action for personal injuries abates upon the death of the plain- 
tiff, though the injury subsequently results in death. 

3. When death occurs pending an action for personal injuries, such cause is 
merged in the action for the death, and the only remedy is that given 
under section 1498 of The Code. 

ACTION by Frank Bolick against the Southern Railway Company, 
heard by McNeill, J., at July Term, 1904, of CATAWBA. The court 
granted defendant's motion that the action abate by reason of the death 
of the plaintiff, and the administrator of plaintiff appealed. 

(371) Self & Whitener and T.  M. H u f k a m  for plainti f .  
S .  J .  Erv in  for defendant. 

CLARK, C. J. This was an action begun in  May, 1903, for personal 
injuries sustained by plaintiff by reason of the alleged negligence of the 
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defendant. The plaintiff died in April, 1904, and at May Term follow- 
ing, his administrator asked to be substituted as party plaintiff and 

, allowed to prosecute the action, alleging that the personal injuries sued 
for caused the death of his intestate. The defendant moved the court 
that the action abate by reason of the death. This last motion was 
allowed, and the administrator appealed. 

The action for personal injuries was maintainable at  common law and 
abated upon the death of the plaintiff. The right of action for death 
caused by the wrongful neglect or default of another was first conferred 
by Lord Campbell's Act, 9. and 10 Bictolia, which begins by expressly 
reciting that at  common law action for such cause could not be main- 
tained. With some variations that statute has been adopted in probably 
every State of the Union.' I t  has been uniformly held that such statutes 
confer a new right of action which did not previously exist. 8 A. & E. 
( 2  Ed.), 858. I n  this State an action for death by wrongful act was 
first given by chapter 39, Laws 1854, which now, with some modifica- 
tions, is The Code, secs. 1498, 1499, and 1500. The history of this 
legislation and summary of decisions is fully given in Ki l l ian  c. R. R., 
128 N. C., 261. 

As the cause of action for the wrongful death could not accrue till 
the death, i t  could not be set up by an amendment to this action, which 
was instituted by the plaintiff himself. Gilliarn v. Ins. Co., 121 N.  C., 
369; Powell v. Allen,  103 N.  C., 46; Bynum c. Comrs., 101 N. C., 412. 

I t  is equally clear that the cause of action for personal injuries 
abated upon the death of the plaintiff, though "the injury subsequently 
resulted in death." Ki l l ian  v. R. R., supra. I n  H a ~ p e r  v. 
Commrs.,  123 N. C., 118; Xcarlett v. Norwood, 115 N. C., 286, (372) 
and Hamah v. R. R., 87 N. C., 361, it mas held that a cause; of 
action for a personal injury did not survive the death of the injured 
party, the Court in the latter case saying that Peebles v. R. R., 63 
N. C., 238; did not apply since the adoption of The Code, sec. 1490. I t  
is provided by section 1491: "The following rights in  action do not 
survive. . . . 2. Causes of action for false imprisonment, assault 
and battery, or other injuries to the person, where such injury does not 
cause the death of the injured party." "Where such injury does not 
cause" means simply "unless such injury shall cause" the death of the 
injured party. The appeIlant argues that inasmuch as the expression 
"where such injury does not cause the death of the injured party," and 
death here resulted ultimately from such cause, that this action did 
not abate. But we are of opinion that such inference cannot be drawn 
and that the statute meant no more than that the action for personal in- 
jury could not be maintained after the death of the injured party unless 
the injury caused the death, i n  which case an action could be brought 
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under section 1498. I f  an action could be maintained, notwithstanding 
the death, for the injuries resulting in death, there would be two actions 
for the death, one accruing to the administrator, the recovery wherein 
to be applied as general assets, and the other, also by the administrator, 
the recovery in  which would be applied "not as assets," but would go in 
distribution to the next of kin. I n  the first case the death would be the 
proof, and the climax of the injuries sustained, and we should have two 
acrions by the same party, the administrator, to recover upon substan- 
tially the same cause of action. 

Nor  do we see any reason why if the injured party die, from other 
causes, the action for personal injuries should abate (as is admitted), but 
if he ultimately die from the injuries i t  should not abate. We under- 
stand the words i n  Code, sec. 1491 (2))  providing for the abatement of 

actions for injuries to the person "where such injuries do not 
(373) cause the death of the injured party," not as a provision by im- 

plication that such actions survive, but as a recognition that 
(under The Code, sec. 1498) in  case of the death of the injured person 
from such injuries an action is now expressly given by statute. Such 
other action, counsel stated, has been brought and is now pending. I n  
that action appropriate relief can be had. 

The plaintiff relies upon SchZictincj v. Wintgen, 25 Hun, 626, in  
which i t  was held: "It is no defense to an action to recover for the 
wrongful killing of the intestate that he had in  his lifetime recovered 
a jud,pent against the same defendant for the personal injuries which 
resulted i n  his death." We think this was correctly held, for there 
the death was a cause of action accruing subsequent to the judgment; 
but when the death occurs pending an action for personal injuries, of 
which the death is the greatest, we think such cause is merged in the 
cause of action for the death, and that the only remedy, under our 
statute, is that given under section 1498, and that the pending action 
for the lesser injuries abates. 

No error. 

Cited: Whitehurst v. R. R., 160 N.  C., 2 ;  Broadnax v. Broadnax, ib., 
433; Wat t s  v. Vanderbilt, 167 N.  C., 568; Renn  v. R. R., 170 N. C., 
150; Edwards v. Chemical Co., ib., 556, 557; Gurley v. Power Co., 172 ' N. C., 695; Dowel1 v. Raleigh, 173 N.  C., 200. 
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C ~ V I N G T ~ N  G. FURNITURE Co. 

COVINGTON v. FURNITURE COMPANY. 
(374) 

(Filed 16 May, 1905.) 

Master and Servant-Contributory Negligence. 

1. Where there is a safe and a dangerous method available for the perform- 
ance of a servant's work, and he selects the latter method with actual 
knowledge of the fact that it is dangerous, he cannot recover for injuries 
sustained. 

2. Where the plaintiff was experienced in operating a machine and knew that 
the chances were a person would get hurt unless he waited a few minutes 
until the machine could reassert itself when other machinery was at- 
tached, yet he took the chances and was hurt: Held, that he was guilty 
of contributory negligence. 

ACTION by D. A. Covington against Smith Furniture Company, heard 
by Peebles, J., and a jury, at February Term, 1905, of GUILFORD. 

Action to recover damages for injuries sustained by plaintiff while 
working in defendant's employment. Plaintiff alleged that he was in- 
jured in operating a jointer. That he began work in July and continued 
till September, 1903; that he had been engaged at work on similar 
machines in  other factories some five or six years; that he was an ex- 
perienced man in  such employment; that a t  the time he was injured 
he was running two pieces of dry oak timber about 15 inches long and 
7 inches wide over the jointer; that the piece of timber resting under 
his hand had a knot i n  i t ;  was hard and curly where knives struck it 
about one inch at  the end of the board. The jointer, together with other 
machines, was operated by the steam engine; that the speed of the 
machine upon which plaintiff was at  work was affected when the heavy 
planer near to it was attached. That lumber is worked through the 
machine, the operator putting his hand on top of it. The knives struck 
the corner and knocked it out from under plaintiff's hand. The 
speed of the machine was about 8,000 revolutions of the roller (375) 

\ ,  

on which the knives were set per minute. When plaintiff was 
hurt, another planer was put in  operation by the operator throwing 
the belt on i t  and starting it to running. This reduced the speed of the 
machine and caused i t  to throw the piece of timber back, knocking i t  
out of plaintiff's hand and, bringing his hand in  contact with the 
knives. Plaintiff testified that the engine had not sufficient power to 
run all of the machines in the shop. That when the heavy planer was 
attached i t  reduced the speed of the machine operated by him for as 
much as five minutes until the engine could reassert itself. That iust 
before he put the board on the machine he saw them couple up withuthe 
planing machine. That was just before he started the board on it. That 
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he had seen them do that before, and knew that the speed of this ma- 
chine would slacken for a while; that he knew i t  made i t  more danger- 
ous, that he had not realized how dangerous i t  was; that he had boards 
to jump out before when the blades of the knives hit a kuot or hard 
place in the boaJd, and when the board was pushed over while the 
speed of the engine was checked, the board would kick; that the machine 
slackened before putting the board on it, and he had been cautioned 
about the careless manner in which he was running the timber across 
the machine; that he knew, about two months before the accident, that 
the engine was insufficient to run all the machines in the shop. 

J .  B. Hassell, witness for plaintiff, testified that he was running the 
planer and threw the belt on his planer and started it in motion while 
the plaintiff was working at  his jointer; that he had observed that this 
machinery would slow down when his was attached, and in a short 
time after throvAng the belt on, the plaintiff came to him with his hand 
injured; that he examined the piece of wood the plaintiff was working, 

and i t  looked as if i t  had started over the knives before the jointer 
(376) slowed up ; that the engine was an SO-horse power and not in  good 

order, and should have been 100-horse power to run all the ma- 
chinery in  the factory; that throwing the planer on would slacken the 
speed of the engine; it would catch up its speed after a while; most of 
them in the shop knew i t ;  it required about five minutes to reassert itself; 
after it checked, any one could see that it was not running at  its usual 
speed, and its speed slowed when the witness put on the plane~.  After 
the injury the engine ran the jointer all right. He stated that there was 
more danger in getting cut when the jointer was running slow; that it 
would knock out the plank oftener when running slack-the chances were 
that the person would get hurt. 

There was no evidence that any complaint was made to the owners 
or managers of the defendant company in regard to the engine. At 
the conclusion of the plaintiff's testimony the defendant moved for judg- 
ment of nonsuit. Th@ motion was alIowed, and the plaintiff appealed. 

3. J .  Jusl ice ,  W.  P. Bymm, Jr., and C.'. S. Pergzrsom, JT.. for plaintiff. 
Brooks  & Thornson for defendants .  

CONNOR, J., after stating the facts: The correctness of the judg- 
ment of nonsuit depends upon the application of some well-settled princi- 
ples of law. Taking the plaintiff's evidence and all inferences to be 
drawn therefrom most favorable to his view, the question arises whether 
there was any breach of legal duty on the part of the defendant in re- 
spect to the engine and its relation to the machine which he operated. 
H e  says that it did not have sufficient capacity to move steadily and 
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without variation all of the machines in  the shop; that when the heavy 
plane- was attached i t  slackened the speed of the machine which he 
wae operating for \a  few minutes. One witness says that in five minutes 
the engine would reassert itself. This condition was known to 
the plaintiff for two months prior to his injury. Without con- (377) 
ceding, as a matter of law, that this condition constituted negli- 
gence on the part of the defendant, but assuming for the sake of the 

I argument that i t  did, we proceed to consider the duty which arose on the 
part of the plaintiff. He  says that he knew the effect produced upon 
his machine and the increased danger when the heavy planer was at- 
tached. He  further says that on the occasion upon which he was injured 
he saw the belt thrown upon the heavy planer and saw his machine 
slacken. Notwithstanding this, he continued to push the board upon 
the knives, which, he says, he knew was dangerous, although he did not 
realize the full extent of the danger. He  says that in this condition a 
person would get hurt oftener, or that the chances of getting hurt  were 
greater than of not getting hurt. There is no question involved in this 
case in  respect to the duty of the plaintiff to quit the employment upon 
discovery of the incapacity of the engine. What was his duty when he 
saw the condition by which he was confronted and knew that it was 
dangerous? I f  he had waited for a few minutes, not exceeding five, be- 
fore pressing the board upon the knives, the engine, reasserting itself, 
would have moved steadily. Was i t  not his duty in the exercise of 
ordinary care and prudence to have done so? The general rule of law 
is "that when the danger is obvious and is of such a nature that it can 
be appreciated and understood by the servant as well as by the master 
or by any one else, and when the servant has as good an opportunity as 
the master or any one else of seeing what the danger is, and is permitted 
to do his work in  his own way, and can avoid the danger by the exercise 
of reasonable care, the servant cannot recover against the master for 
the injuries received in consequence of the condition of things which 
constituted the danger. I f  the servant is injured, it is from his own 
want of care. . . . This rule is especially applicable when 
the danger does not arise from the defective condition of the (378) 
permanent ways, works, or machinery of the master, but from 
the manner in  which they are used, and when the existence of the danger 
could not well be anticipated, but must be ascertained by the observa- 
tion at  the time." Labatt, 333. 

The same principle may be stated in the usual formula, that where 
there is a safe and a dangerous method available for the performance of 
the work in hand, and the servant selects the latter method with actual 
knowledge of the fact that i t  is dangerous, he cannot recover. We think 
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that an application of these well-established rules to the evidence sus- 
tains the judgment below. 

Without entering upon the many and difficult questions arising out 
of cases involving assumption of risk, contributory negligence, and 
proximate cause, we think that but one conclusion can be drawn from 
the evidence in  this case. A very slight consideration upon the part  
of the plaintiff, especially in  view of his knowledge of the conditions and 
his experience i n  operating that machine, would have suggested re- 
taining the plank for a few minutes until the machine could reassert 
itself and the danger pass away. Carter v. Lumber Co., 129 N.  C., 203. 
His  witness states that there was more danger in  getting cut when the 
jointer was running slow, that the chances were a person would get 
hurt. This the plaintiff knew. H e  should not have taken chances in  
the presence of an  obvious, apparent, and well-known danger; if he did 
so and was hurt, he cannot cast upon his employer the blame or re- 
sponsibility. Elmore v. R. R., 132 N. C., 865. There is 

No  error. 

Cited: Xhaw v. Hfg .  Co., 146 N.  C., 240; Beck v. R. R., ib., 470; 
Dermid v. R. R., 148 N. C., 183; Warwick v. Ginning Co., 153 N. C., 
265; Simpson v. R. R., 154 N. C., 53; Erya,?~ v. Lumber Co., ib., 489; 
Mincey v. R. R., 161 N. C., 461; Horton v. R. R., 169 N. C., 115; Mace 
v. iMineral Co., ib., 146; H i m o n  v. R. R., 172 N. C., 649; Brown v. 
Xcolfields Co., 174 N .  C., 7 ;  Atkins v. Madry, ib., 189; Clements v. 
Power Co., 178 N.  C., 56; W i l l i a m  v. Mfg. Co., 180 N .  C., 66. 

(379) 
RAYBURN v. CASUALTY COMPANY. 

(Filed 16 May, 1905.) 

Accident Inszcrance-Waiver of Conditions-Term of Policy-Effect of 
Delivery-Contract, How Construed. 

1. A provision in an accident policy, that "it shall not take effect unless the 
premium is actually paid previous to any accident under which claim is 
made," is waived by the delivery of the policy by the defendant's author- 
ized agent with full knowledge of the fact that the insured had been 
Injured subsequent to the date of the application and the receipt of the 
premium at the time of the delivery and its retention by the defendant. 

2. An insurance policy takes effect from its date, unless it is stated that it 
shall only take effect upon certain conditions, and upon such conditions 
being met, if it is delivered, it takes effect as of the day of its date. 
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RAYBURN 2). CASUALTY Co. I - 
3. In the absence of fraud, the delivery of an inslurance policy is conclusive 

proof that the contract is completed, and is an acknowledgment that the 
premium was properly paid during good health. 

4. Where insurance is applied for, and afterwards a policy is issued and 
delivered, it is based on the status of the insured at the time of the appli- 
cation, and the company assumes the risk after the date of the policy. 

5. An accident policy which stated that it was for the term of one year, begin- 
ning on 23 October, 1901, and ending on 23 October, 1902, is a continuing 
contract and is binding for one year from 23 October, though it was not 

. delivered and, the premium was not paid until 30 October, the delivery 
being made with full knowledge of the fact that the insured in the mean- 
time had been injured. 

I 
6. Where a contract of insurance is reasonably susceptible of two construc- 

tions, the uniform rule is to adopt that which is most favorable to the 
insured. 

ACTION by S. C. Rayburn against Pennsylvania Casualty Company, 
heard by Neal, J., and a jury, at November Term, 1904, of 
RUTHERFORD. From a judgment of nonsuit thz plaintiff ap- (380) 
pealed. 

McBrayer & McBrayer for plaintiff. 
Gallert & Carson for defendant. 

BROWN, J. The motion of the defendant to amend the transcript of 
appeal by inserting the amended answer is allowed, and the appeal has 
been considered and determined by us with the amended answer in. 

The action is brought to recover upon an accident policy issued by the 
defendant to the plaintiff and dated 23 October, 1901. The plaintiff was 
injured on 27 October, 1901. 

The plaintiff testified that he made due application in  usual form 
through Mills, the defendant's agent, for the policy on 21 October, 
1901, and at  that time offered to pay the premium. Mills refused the 
money and said that was not the time and that the plaintiff could pay 
the premium when he (Mills) brought him the policy. The agent de- 
livered the policy to the plaintiff on 30 October, 1901, and then received 
the premium. At the time he delivered the policy, Mills said to the 
plaintiff that "he understood I was already hurt i n  the arm and 
shoulder, and that although being hurt, he would deliver the policy." 
The plaintiff made claim i n  due form and in  apt time, and received 
from the home office at  Scranton, Pennsylvania, the necessary blanks 
for making proof, dated 2 January, 1902. The plaintiff's notice of in- 
jury, sent to the defendant, states he was hurt on 27 October, 1901. 
Again on 25 February, 1902, the defendant's manager at  Charlotte, 
N. C., sent another set of proofs to the plaintiff to be executed. 
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The policy recites that' i t  is issued in consideration of an annual pay- 
ment of a premium of $10, and states that "this insurance is for the 

term of one year, beginning at noon on 23 October, 1901, and 
(381) ending on 23 October, 1902." The policy contains a provision 

that i t  shall not be valid until countersigned by the agent at  
Charlotte. This was done on 23 October, 1901. I t  is further declared 
that i t  shall not take effect unless the premium is actually paid previous 
to any accident under which claim is made. 

I t  is contended by the plaintiff that the evidence tends to prove 'a 

waiver of this latter provision, and that the case should have been sub- 
mitted to the jury upon a proper issue with appropriate instructions. 
I n  this view we concur. 

The general rule is well-settled that the policy takes effect from its 
date, unless it be otherwise stated that it shall only take effect upon cer- 
tain conditions. I t  is also held that upon such conditions being met, if 
the policy is delivered, i t  takes effect as of the day of its date. May on 
Insurance, sec. 400. 

The delivery of the policy in this case was made by the defendant's 
authorized agent with full knowledge of all the facts. H e  received 
the premium and i t  has been retained by the defendant. There is no 
suggestion, much less evidence, of fraud or imposition. On the contrary, 
the delivery was the voluntary act- of the defendant's agent, without even 
an importunity upon the part of the plaintiff. I t  has been held i n  a 
recent case in  this Court that where the policy is delivered, there being 
no allegation or proof of fraud, the delivery is conclusive proof that the 
contract is completed and is an acknowledgment that the premium was 
properly paid during good health. Grier v. Ins. Co., 132 N. C., 542; 
Xendvklc v. Ins. Co., 124 N. C., 315. 

The further principle is applicable to this case, that where insurance 
is applied for and afterwards! a policy is issued and delivered, it is based 
on the status of the insured at  the time of the application, and the com- 
pany assumes the risk after the date of the policy. Crier's case, 

supra. 

(382) We are not inadvertent to the Ormond case, 96 N. C., 159, or 
the Whitley case, 71 N. C., 481, so earnestly pressed on our at- 

tention by Mr. Gallert in his well-considered argument. The syllabus in 
each case fails to show that the policy was delivered by the agent with 
full knowledge of the facts. A careful reading of the facts and the 
opinions leads us to conclude that those cases are not in conflict with the 
conclusions we have reached in  this. I t  must also be remembered that 
this contract does not terminate because one injury is inflicted. I t  is 
a continuing contract and the duration of its binding force, as explicitly 
stated in  it, continued until noon 23 October, 1902. The construction 
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contended for by the defendant, that the contract began on 20 Oetober, 
1901, when the policy was delivered, is inconsistent with a contract for 
twelve months and which by its own express limitatim expires 23 
October, 1902. t 

I f  a contract of insurance. is  reasonably susceptible of two construc- 
tions, the uniform rule in all courts is to adopt that which is most 
favorable to the insured. Bank v. Ins.  Co., 95 U. S., 673. 

Upon the evidence presented in this record, if believed, the plaintiff 
was entitled to a verdict in acco~dance with the terms of the contract, 
and the court below erred in giving judgment of nonsuit. 

New Trial. 

Cited: S. c., 141 N. C., 430; Waters v. Annuity Go., 144 N.  C., 670; 
R. R. v. Casualty Co., 145 N.  C., 118; Perry v. Ins. Co., 150 N.  C., 145; 
Annui ty  Co. v. Forrest, 152 K. C., 625; Powell v. Ins. Co., 153 N. C., 
138; Hardee v. Ins. Co., 154 N .  C., 438; Pender v. Ins. Co., 163 N. C., 
102; Gardner v. Ins. Co., ib., 373; Brit ton v. Ins. Co., 155 N. C., 152; 
Underwood v. Ins. Co., 177 N.  C., 336. ' 

JONES v. WATER COMPANY. 
(383) 

(Filed 16 May, 1905.) 

Contract to h'upply Water Const~ued-Fires. 

An instruction that "it was the defendant's duty, under its contract with the 
city of Durham, to supply at all times water and pressure sufficient for 
the extinguishment of fires in said city," correctly stated the test of the 
defendant's duty to the plaintiff as decided on the former appeal. 

ACTION by R. M. Jones against Durham Water Company, heard by 
Peebles, J., and a jury, at January Term, 1905, of DURHAM. From a 
judgment for the defendant, the pla~atiff appealed. 

Manning & Foushee and Boone & Reade f0.r plaintiff. 
Wins ton & Bryant and Fuller & Fuller for defendant. 

CLARK, C. J. This case was before us at  a former term, 135 N. C., 
554. On the second trial the court charged the jury: "It was the de- 
fendant's duty under its contract with the city of Durham to ::upply, 
a t  all times, water and pressure sufficient for the extinguishment of fires 
in  said city." This was in accordance with what was said in  our former 
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opinion, in  which it was further said that the provision as to furnishing 
more than five streams, thrown to "a height of 100 feet in still air," 
upon four minutes' notice, was simply a test of pressure and capacity 
to determine the rental which t8e city should pay. The test of the de- 
fendant's duty to the plaintiff was correctly stated, as. above, by the 
judge, and did not require four minutes' notice nor 100 feel of elevation. 
At all times i t  was the defendant's duty' to furnish a supply of water 
and, of course, with adequate pressure to put out fires, for it was not a 
"supply of water to extinguish fires" unless there was pressure sufficient 

to make the water available for that purpose. This was the 
(384) measure of the defendant's duty, and not "100 feet in  still air." 

Water thrown to such height might more easily put out fires. 
but if the supply and pressure actually furnished were adequate (as the 
jury find), that was a compliance with the contract. 

The case was properly submitted to the jury, and they have found 
that the defendant did its duty, as above specified. There are nunlerous 
exceptions, but upon examin~ltion we deem them without merit and that 
they are not such as require any further discussion. Whether the cause 
of the loss of the plaintiff's building was that the fire had gotten too 
great headway, or that the fire companies were not as efficient as usual, 
or because there was Ioss of time i n  putting on another stream, during 
which delay the stream playing on the fire was allowed to "die down," 
or to whatever other causes, the jury have found under proper instruc- 
tions that the plaintiff's loss was not due to failure of the defendant to 
furnish water and pressure sufficient to extinguish fires. The defendant 
did not insure the plaintiff's house against fire. 

No error. 

ST. JAMES v. BAGLEY. 

(Filed 16 May, 1905.) 

Trusts-Grants, How Construed-Trusts, How Created-Construction 
of Deed. 

1. When it is doubtful whether language in a grant operates as the declara- 
tion of trust, the court will examine the entire deed, the relation of the 
parties, etc., to enable it to gather the intention of the grantor. 

2. -1 grantor can impose conditions and can make the title conveyed dependent 
upon their performance; but if he does not make any condition, but simply 
expresses the motive which induces him to execute the deed, the legal 
effect of the granting words cannot be controlled by the language indi- 
cating the qrantor's motire. 
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3. In order to create a trust, it must appear that the words mere intended to 
be imperative; and when the property is given absolutely and without 
restriction, a trust is not to be lightly imposed, upon mere words of 
recommendation and confidence. 

4. The recital in a deed conveying land to the vestry and wardens of a church, 
that it was made "for the purpose of aiding in the establishment of a 
Home for Indigent Widows or Orphans, or in the promotion of any other 
charitable or religious objects to which the property may be appropriated" 
by the grantee, creates no trust, and the grantee can convey a perfect title. 

CLARK, C. J., dissenting. 

CONTROVERSY without action by the Wardens and Vestry of St. (385) 
James Parish against Thomas P. Bagley, heard by 0. H. Allen, 
J., a t  April Term, 1905, of NEW HANOVER. 

This is a controversy without action under section 567 of The Code. 
The plaintiff is a corporation-Wardens and Vestry of St. James Parish 
-organized and existing under the laws of North Carolina, with full 
power to take, hold, and dispose of real and personal property. 

On 29 March, 1867, Dr. A. J. DeRosset and wife executed and d e  
livered to the plaintiff a deed in words and figures as follows: "This 
indenture made this 29 March, 1867, between Armand J. DeRosset and 
Eliza J., his wife, of the city of Wilmington, State of North Carolina, 
of the first part, and the Vestry and Wardens of St. James Church, in  
the town of Wilmington, of the second part : witnesseth, that the said 
parties of the first part, for the purpose of aiding i n  the establishment 
of a Home for Indigent Widows or Orphans or in  the promotion of any 
other charitable or religious objects to which the property hereinafter 
conveyed may be appropriated by the said parties of the second part, 
and in  further consideration of $1 to them in hand paid by the parties 
of the second part, the receipt ,whereof is hereby acknowledged, 
have granted, bargained, and sold, and do by these presents (386) 
grant, bargain, and sell to the said parties of the second part, 
their successors and assigns, all those lots or parcels of land situate in  the 
city of Wilmington aforesaid, between Orange and Ann streets and 
Eighth and Ninth streets, being the whole of block 133, according to the 
plan of the town of Wilmington, surveyed and prepared by L. C. Turner 
i n  1856, together with all and singular the improvements, privileges, and 
appurtenances to the same belonging or i n  any way appertaining. To 
have and to hold the said described lots or parcels of land to the said 
parties of the second part and their successors and assigns forever. I n  
witness whereof the said parties of the first part have hereunto set 
their hands and seals the day and year above written." 

Said deed was duly proved and recorded on 10 May, 1867, in the 
office of the Register of Deeds of New Hanover County. I t  being 
suggested that the probate was informal, i t  mas again submitted to pro- 
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bate on 10 March, 1905, and again recorded in  said county. Upon the 
execution of said deed plaintiff corporation took possession of the said 
property and used i t  for a considerable time for charitable purposes, 
having thereon a building which was used as a home for elderly women 
and a school was conducted i n  connection therewith until 5 April, 1896, 
when the buildings were destroyed by fire, and the plaintiff was unable 
to replace them; for the last several years i t  has been inconvenient and 
impracticable for the plaintiff to use i t  for any purpose. The land 
is now vacant, unused, and of little value to plaintiff. Since the execu- 
tion of said deed the plaintiff has had continuous, open, actual, and ad- 
verse possession of the said land, claiming i t  as its own against all 
parties. 

Some years ago and subsequent to the burning of the buildings situated 
on said land some question -nas made as to whether the plaintiff 

(387) had a title in  fee absolute with the power to dispose of the prop- 
erty or any portion thereof. The matter being brought to the at- 

tention of Dr. DeRosset, the grantor of said deed, he wrote to the Rev. 
Dr.  Strange, the rector of the parish, a letter, a portion of which is as 
follows: "Wilmington, N. C., 22 March, 1895. . . . 9 s  the donor 
of the property 'St. James Home,' I have nothing to say except that i t  
i s  absolutely the property of the vestry, and may be disposed of as they 
think proper, without regard to any trust, real or implied, which any 
one may think is binding upon the vestry in  considering the propriety 
or advisability of alienating the whole or any part of it." 

At a meeting of the Wardens and Vestry of St. James Parish, held 
on 14 March, 1905, the following resolution was passed: "Resolved, 
that the sale of the property lying between Orange and Ann streets 
and Eighth and Ninth streets, i t  being,known as Block 133, according 
to the plan of the city of Wilmington, to Thomas P. Bagley for the 
sum of $12,000 be confirmed, and i t  is ordered that the deed for said 
property be made; that the corporate seal be attached thereto by Thomas 
D. Meares, senior warden, J. Victor Grainger, junior warden, and Wil- 
liam L. DeRosset, member of the corporation." 

The Wardens and Vestry of St. James Parish, the plaintiff, have 
constituted and established a trust fund, of which the proceeds of the 
sale of the aforesaid property is to constitute a large portion, for , 
charitable and religious objects in  connection with St. James Parish, 
and at a meeting held on 9 March passed the following resolution: 
"Moved by Mr. Calder, that the net proceeds, together with the amount 
now standing to the credit of 'St. James Home Fund,' be placed to a fund 
to be designated as the 'Armand J. DeRosset Memorial Fond,' which, 

with the income derived from the same, is to be used for the 
(388) promotion of charitable and religious objects. Carried." 
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I t  is further agreed between the parties hereto, that if the 
plaintiff has and can convey to the defendant a good and indefeasible 
title, free from all trusts and equities, judgment is to be entered com- 
pelling a specific performance of the contract by the defendant and 
requiring him to pay the purchase price, upon the execution by the 
plaintiff of a proper deed to him, and for costs of the action; but if 
the plaintiff holds the property in  trust and cannot convey a good title, 
then judgment is to be entered against the plaintiff for costs of the ac- 
tion. 

Attached to the facts agreed is the affidavit in accordance with the 
provisions of The Code. 

The controversy having been submitted to Judge Allen, the following 
judgment was rendered: "It is adjudged that the deed from Dr. A. J, 
DeRosset and wife, dated 29 March, 1867, conveyed to the plaintiff 
a good and indefeasible title in  fee, free from all trusts and equities, 
and the plaintiff now has and is able to convey an absolute and inde- 
feasible title to the defendant for the following described property. And 
i t  is further adjudged that the contract of purchase of said property by 
the defendant from the plaintiff be specifically performed, and that the 
plaintiff tender to the defendant a good and sufficient conveyance in fee 
of said property. And it is further adjudged that the defendant pay to 
the plaintiff or its attorneys the sum of $12,000, with interest thereon 
from 18 March, 1905, the purchase-money named in the contract herein 
set forth, and the costs of action." From this judgment the defendant 
appealed. 

Rountree & Carr for plaintiff., 
W. B. McKoy for defendant. 

CONNOR, J., after stating the facts: There can be no doubt (389) 
that the grantee is a corporate body with capacity to take and 
hold the legal title, for purposes consistent with its creation and existence, 
of the land conveyed by Dr. DeRosset. Code, sec. 3665; Lord v. Hardie, 
82 N. C., 241. I t  is equally clear that the legal title to the land passed 
to and vested in  the plaintiff corporation by virtue of the deed of 29 
March, 1867. Whether the deed operates as a bargain and sale sustained 
by a valuable consideration, or as a feoffment by virtue of our registra- 
tion laws, Code, see. 1245, i t  is effectual to pass the legal title to the 
plaintiff. Hogan v. Strayhorn, 65 N. C., 279; Ivey v. G~anbwry, 66 
N. C., 223; Morris v. Pearson, 79 N. C., 253. Certainly, there is noth- 
ing in  the deed to indicate a purpose on the part of the grantor to re- 
tain any right, title, or interest i n  or control over the land or the uses 
to which i t  should be put. I t  is suggested that the language expressing 
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the pdrpose which moved the grantor to convey the property should 
be interpreted as the declaration of a trust for the objects referred to 
as appealing to his generosity. I t  is further suggested that these pur- 
poses are so indefinite that they are incapable of enforcement and that 
a resulting trust is raised whereby the plaintiff holds the legal title in 
trust for the grantor or his heirs. The successful maintenance of this - 
conclusion, so contrary to the benevolent purpose of the grantor, is de- 
pendent upon the truth of the proposition that a trust is declared and 
impressed upon the legal title. I t  must be conceded that i t  is not neces- 
sary for the valid declaration of a trust that any peculiar langilage 
be used. Bispham Eq., 71. When it is doubtful whether language i:i 

the grant operates as the declaration of trust, the court will examine 
the entire deed, the relation of the parties, etc., to enable it to gather the 
intention of the grantor. "The effect of a deed must depend upon the 
effect of the language used. A grantor can impose conditions and can 

make the title conveyed dependent upon their performance. But 
(390) if he does not make any condition, but simply expresses the motive 

which induces him to execute the deed, the legal effect of the 
granting words cannot be controlled by the language indicating the 
grantor's motive." 2 Devlin on Deeds, sec. 838; Mauzy v. Mauzy, 79 
Va., 537. Formerly, the rule in  England was that whenever property 
was given, coupled with expressions of request, hope, desire, or recom- 
mendation that the person to whom i t  is given will use or dispose of the 
same for the benefit of another, the donee will be considered a trustee for 
the purpose indicated by the donor. Such expressions were regarded 
as prima facie imperative. "But within the last few years the doctrine 
has changed and the English rule is, gow, that precatory words are no t  
to be regarded as imperative, unless i t  is plain from the context that 
the testator so intended them. Prima facie, a mere request, or an ex- 
pression of hope or confidence, or expectation does not import a com- 
mand." Bispham Eq. (6  Ed.), 117. Mr. Pomeroy says: a "Judges have 
for some time shown a disposition against the doctrine of precatory 
trusts and a strong tendency to restrict its operation within reasonable 
and somewhat narrow bounds; many of the earlier decisions would not 
be followed at the present day. The courts of this country have 
generally adopted the doctrine substantially as settled in  England, al- 
though with some caution and reserve, and they all exhibit the modern 
tendency to limit rather than enlarge its scope. . . . Whether or 
not a bust  has been created in  any particular case is entirely a question 
of interpretation and construction. The intention must be sought for 
not only in the precatory words themselves, but also in the terms and 
qualifications of the gift, the powers of disposition and enjoyment 
conferred upon the first taker, the nature of the property, t,he description 
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of the supposed beneficiaries, and all the other context." 2 Pomeroy Eq., 
1015-1016. I n  Lamb v. Eames, 6 Ch. App. Cases, 596, James, L. J., 
speaking of an bttempt to impress a trust upon the title to property 
given by a man to his wife, said: "I am satisfied that no such 
trust was intended, and that it would be a violation of the (391) 
clearest and plainest wishes of the testator if we decided other- 
wise." In I n  rc Adnms and the Kansington Vestry, L. R. (IS&), Ch. 
Div., 394, Coffn?, L. ,T., said: "I have no hesitation in  saying myself 
that some of the older ~uthorit ies went a great deal too far  in holding 
that some particular words appearing In a will Rere sufficient to create 
a trust. . . . Having regard to the later decisions, we must not 
extend the old cases i n  any way, or rely upon the mere use of the par- 
ticular words, but, considering all the words which are used, we have 
to see what is their true effect and what was the Intention of the testa- ' 
tor as expressed in his will." Lindtey, L. J., in the same case, said: "I 
am very glad to see that the current is changed, and  that beneficiaries 
are ro t  to be made trustees unless intended to be so by the tcstator." 
The same learned judge in  1% re I%avdfon v. Hamilton, 2 L. R., Ch. 
Div. (1895), after reviewing the cases, expressly approved what is said 
in In re Adams, supra, and says: "I say in  this case we are bound to 
see that the beneficiaries are not made trustees, unless intended to be 
made so by the testator. . . . You must take the will which you 
haw to corlstrnc a ~ d  see nha t  it mean~q, and if pou come to the oon- 
cludon tha: no trust was intended, you gay so, although precious judges 
hare wid the contrfiry on some \vills more or Iws similar to the one 
which you hnve to construe." I n  Hill v. Hill, 1 L. R. (189$), Q. R. Di\ ., 
483, the authorities are again reviowed and those cited approved, when 
Cl~itty, L. J., said: "In the case before us the word 'trust' does nat oc- 
cur A trust may undoubtedly bc created by any apt words; but the 
circumstance that the well understood and obvious term 'trust' is not 
used seems to me,to be worthy of some consideration when the question 
is .whether a trust is or is nct intended to be created. Now, if is incum- 
bent on those who claim that there is a trust, whether created 
by precatory words or otherwise, to point out with reasonable (392) 
certainty who are the objects of the trust. These objects must 
be ascertained from the words used, construed reasonably." We have 
cited at  some length rhe opinions of the learned English judges to shov 
the uniform current of thought upon the subject. The English and 
An~erieau cases are reviewed by MT. .Tustice Matthews in Colton v. C ' d -  
ton, 127 U. S., 300, in  which he addpts the rule as generally followed in  
the several States, stated by Gray, C. J., in  Hess v. Single, 114 Mass., 
56: "It is a settled doctrine of courts of chancery that a devise or be- 
quest to one person, accompanied by words expressing a wish, entreaty, 
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or recommendation that he will apply it to the benefit of others, may be 
held to create a trust if the subject and object are sufficiently certain. 
Some of the earlier English cases had a tendency to give to this doctrine 
the weight of an arbitrary rule of construction. But by the later cases, 
i n  this and in  all other cases of the interpretation of wills, the intention 
of the testator as gathered from the whole will controls the court. I n  
order to create a trust, i t  must appear that the words were intended by 
the testator to be imperative; and when the property is given absolutely 
and without restriction, a trust i s  not to be lightly imposed upon mere 
words of recommendation and confidence." Bigelow, C. J., in W m e r  v. 
Bates, 98 Mass., 274, says: "That to create a trust i t  must clearly ap- 
pear that the testator intended to govern or control the conduct of the 
party to whom the language of t h e k i l l  i s  addressed, and did not design 
i t  as an  exmession or indication of thnt which the testator thought would 

L - 
be a reasonable esercise of a discretion which he intended to repose in the 
legatee or devisee." ('The question in  all cases is whether a trust was 
or was not intended to be created, or, i n  other words, whether the testa- 
tor designed to leave the application or nonapplication of the subject- 

matter of the bequest to the designated object entirely to the dis- 
(393) cretion of the donee, or whether his meaning was that his lan- 

guage should be deemed imperative and that such discretion should 
be excluded. This is usually considered by the best authorities to de- 
pend upon three things: First, upon the general terms of the will; 
second,-upon the certainty of the object, and, third, upon the certainty 
of the subject. . . . The determination of the question whether or 
not discretion has been excluded often depends upon the degree of cer- 
tainty with which the objects of the supposed bounty are pointed out. 
I f ,  for example, a gift is bestowed coupled with a suggestion or recom- 
mendation that it be applied by the donee to objects which are vaguely 
and imperfectly described, this vagueness will be regarded by the court 
as tending to show that the application or nonapplication of the gift was 
to be left to the option of the donee. . . . There is, however, this 
difference between trusts created by technical words and those raised 
by expressions of recommendation and request: I n  the former, if the 
trust fails for want of certainty i n  the objects, the trustee will not hold 
beneficially, but there will be a resulting trust i n  favor of the donor 
or his estate; in  the latter this uncertainty will, in  many instances, take 
away entirely from the gift its fiduciary character and cause i t  to vest 
beneficially in  the donee. I n  the one case a trust is created, but fails 
for  ~van t  of certainty in its object; in the other the want of certainty 
is evidence to show that the donor never intended to create a trust." 
Bispham, 74;75. I n  Morice v. Bishop of Durham, 10 Ves., 536, the 
Lord Chancellor said: "If neither the object nor the subject are cer- 

282 



N. C.: S P R I N G  TERM, 1905 
-- 

ST. JAMES v. BACLEY. 
.- ' tain, then the recommendation or request does not create a trust; for 

of necessity the alleged trustee is to execute the deed; and the property 
being so uncertain and indefinite, it may be conceived the testator meant 

I 
to leave i t  entirely to the will and pleasure of the legatee whether he 
would take upon himself that which is technically called a trust." 

"It seems clear that, when the expression or desire in the will is ever 
so strong, i t  will not be construed to create a trust for others, 
when the will contains an expression that the devisee is neverthe- (394) 
less to be free to act in  his own discretion." Redf. on Wills, 418; 
Giles v. Anslow, 128 Ill., 187. Professor Pomeroy states the rule: '(In 
order that a trust may arise from the use of precatory words, the court 
must be satisfied from the words themselves, taken in  connection with 
all the other terms in  the disposition, that the testator's intention to 
create an express trust was as full, complete, settled, and sure as though 
he had given the property to hold upon a trust declared in express terms 
in the ordinary manner." Pom. Eq., 1016. Stead v. Mellor, L. R., 5 
Chan. Div., 225; Bryan v. Milby, 6 Del., ch. 208; Harrison v. Harrison, 
Ex. 2 Grat., 1, 44 Am. Dec., 365; Post v. Moo& ( N .  Y.,) 73 N. E., 482. 
We have given the question a thorough examination because we find no 
ease in our Reports in which it has been discussed, and i t  is of much im- 
portance to the parties in this action that our opinion be sustained by 
the best considered modern authorities. The amount to be paid for the 
property is considerable, and i t  is stated i n  the case that its value 
consists i n  the fact that i t  may be divided into town lots. I t  would be 
unfortunate if any cloud shall hang over the title when i t  becomes the 
home of persons who may purchase and improve it. With the aid df 
the general principles which we find uniformly adopted for ascertaining 
the intention of the donor, we entertain no doubt that it was the inten- 
tion of Dr.  DeRosset to convey the property to the Vestry and Wardens 
of St. James Parish and their successors, with full confidence that they 
would use it, or dispose of i t  and use the proceeds for the benevolent 
and pious purposes which moved him to make the donat?on. We may 
take notice of the fact that Dr. DeRosset was a gentleman of more 
than ordinary intelligence, and we may see from the language used that 
he was deeply interested i n  the welfare of the parish and the purpose for 
which i t  existed. H e  evidently knew how to use language declaring a 
trust. The order in  which the language expressing his motive 
or purpose in  making the deed is found, in  the recital, rather (395) 
than following the habendum, where declarations of trust are 
almost uniformly found, indicates that i t  was his purpose to avoid ex- 
pressing a trust, preferring rather to leave the manner of disposing and 
using the property to the discretion of those in  whom he reposed cbnfi- 
dence. We also note that Mr. Wright, an eminent and learned member 
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of the bar, is a witness to the deed. We may reasonably infer that .he 
either wrote or was consulted in  regard to the deed. The fact that no 
trust is declared is convincing proof, in  the light of the other circum- 
stances stated, that none mas intended. H e  doubtless knew that the 
property was of value in  "aid" of the objects in  which he felt an inter- 
est, and that the extent of its value in  those respects depended largely 
upon giving to the vestry and wardens an unlimited discretion. The 
letter to Dr. Strange shows his deep interest in  the welfare of the parish. 
I t  would be doing violence to all rules of interpretation to find in  the 
language used an intention to create an express trust, which by reason 
of its uncertainty would be void, thereby defeating the will and inten- 
tion of the donor. The very uncertainty of the terms used, which i t  is 
said furnish evidence of a purpose not to create a trust, would thus be 
relied upon to destroy the purpose and place the donor in  the singular 
position of declaring a purpose and, i n  attempting to effectuate it, 
destroying the power of the donee to do so by creating a resulting trust 
for himself. By  all of the canons of construction and the rules laid 
down by the courts for ascertaining the intention of the donor, we are 
brought to the conclusion that no trust is created by the language in this 
deed. I n  saying that no txust is created, we, of course, mean no other 
trust than is imposed upon all property held by the trustee or official 
body representing a religious society pursuant to the provisions of section 
3668 of The Code. The plaintiff held the property for the use of the 

congregation, consisting of the members of the church organized 
(396)  as St. James Parish, with the right and power to appropriate 

i t  to such uses and purposes as the said congregation, acting 
through its organized agencies, may direct. There is no suggestion that 
the disposition of the property, or the use to which the proceeds are to 
be put, is in  any manner inconsistent with the provisions of the statute 
or the wishes of the congregation; on the contrary, i t  appears that the 
plaintiff is acting in  strict accordance with the wishes of the donor 
in  the establishment of a trust for charitable and religious objects in con- 
nection with St. James Parish. While the letter of Dr. DeRosset to the 
rector of the parish is set out i n  the case agreed and fully sustains the 
construction which we have given the deed, we have not called it in 
aid of our conclusion. The cases which we have found in our investiga- 
tion generally arose upon the construction of wills. We see no reason 
why, in the interpretation of language in a deed, the same rules of 
construction should not apply. We, of course, recognize the fact that 
more latitude is taken by courts i n  construing wills than deeds, but in  
both the purpose is the same-to ascertain and effectuate the intention 
of the testator. While the language used by the donor is not, strictly 
speaking, precatory, but rather expressive of motive, the same interpre- 
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tation should be given it. The real test is whether the language is im- 
perative or leaves the use and disposition of the property to the dis- 
cretion of the donee. We note, also, that the heirs, or, if he left a 
will, the devisees of Dr. DeRosset are not parties to this controversy. We 
have no doubt that the plaintiff and defendant may without joining any 
other parties submit the controversy, by complying as they have done, 
with the provisiohs of The Code, and t h l t  they will be bound by the 
judgment. I t  is advisable, however, that in cases involving the title 
to real property all persons having, or who may have, an interest in  the 
subject-matter be brought in, so that the title may be quieted. We may 
not refuse to decide a controversy when properly presented be- 
cause of the failure to make such parties. We conclude that the (397) 
judgment of his Honor was correct. 

We have refrained from discussing the effect of the language used in 
the deed which it is supposed creates an express trust, or expressing any 
opinion as to its validity if construed into a declaration of trust, for the 
manifest reasons set forth in  the opinion. To prevent any possible mis- 
conception, we desire to say that we do not concur in the suggestion that 
the language if so construed would not be valid as the declaration of an 

' 

enforcible trust. One of the elem'ents of & religious or charitable trust is 
its uncertainty. The courts have endeavored to sustain and give effect to 
the intention of the donors in such cases and prevent a failure of their 
benevolent purposes. The case of Ti lden  v. Green, 130 N.  Y., 29, was 
decided by a divided court, three of the seven judges joining in  a very 
strong dissenting opinion. The opinion of the majority has been &ti- 
cised, and the Legislature of New York has since passed a statute to 
prevent a failure of a trust so declared. We simply decide that there 
is no declaration of trust in  the deed made by Dr. DeRosset to the 
plaintiff, that the language sought to be construed into a trust is 
expressive only of his motive and purpose in  conveying the property 
to the plaintiff, and, in  our opinion, expressly excludes the idea of at- 
taching a trust thereto. 

No error. 
WALKER, J., did not sit. 

CLARK, C. J., dissenting: The defendant declines to take the deed 
and pay $12,000 purchase-money, alleging a defect of power in the 
plaintiff to execute a good title. The burden is on the plaintiff to show 
that i t  can, and i t  is not relieved of that burden because this is a 
"controversy submitted without action." McRe than  v. Ray, 71 N. C., 
165. 

The conveyance from the late Dr. A. J. DeRosett and wife to the 
plaintiff states that the parties of the first part, "for the purpose 
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(398) of aiding in  the establishment of a Home for Indigent Widows 
and Orphans, or in  the promotion of any other charitable or 

religious objects to which the property hereinafter conveyed may be ap- 
propriated . . ." execute the conveyance to the trustees of St. James 
Parish. This is not the expression of a motive, but of the purposes, the 
uses to which the property "may be appropriated," and besides, is pot 
merely a specific purpose, but a consideration and object of the deed. 
The doctrine of cy pres does not prevail in  this State, and the trustees 
must carry out the trust. I f  they do not, or if the above trust "in the 
promotion of any charitable or religious objects" is so vague and un- 
certain that a court cannot decree the specific performance of such trust, 
then there is a resulting trust in  favor of the grantors, or, since they 
are dead, in  favor of their heirs at  lam or devisees. I t  affirmatively ap- 
pears that the property for years past has not been used for a "Home 
for Indigent Widows and Orphans," and the proceeds of its sale, if 
collected, are to be used "for the promotion of charitable and religious 
objects." 

The heirs at  law or devisees of the grantors are not parties to this 
proceeding, and cannot be bound by any decree herein, and as the defend- 
ant contends that upon the record i t  cannot be adjudged that the plain- 
tiffs can make him an indefeasible title, he ought not to be compelled 
by the court to pay down $12,000, when, if the defendant's contention as 
to the construction is correct, the parties entitled to the property are not 
parties to this action. The cause should be remanded that proper 
parties may be made. The defendant in  his brief relies upon McKethan 
v. Bay ,  supra, which holds that upon a case agreed the court is not au- 
thorized to pass upon the validity of a title without making the heirs 
at  law and devisees parties to the action, and that an action submitted 

without controversy has no other or further effect than to dis- 
(399) pense with summons and pleadings. 

Until the heirs at law and devisees are made parties, i t  can 
serve no purpose to discuss the language of this deed. I n  Finlayson v. 
Kirby, 121 N. C., 106, this Court ex mero motu remanded the case, 
that additional parties should be made, saying that it would be useless 
to pass upon the matters of law '(until all interested persons have had an 
opportunity to be heard." I t ,  however, has been held in many cases 
in  this State, some of which are cited in  Kei th  v. Scales, 124 N, C. 
(relied on by defendant), at pp. 515, 516, that such a trust as herein 
stated is void for uncertainty, as among others, Holland v. Peck, 37 
N.  C., 255, where the property was given ('to be disposed of by the 
Conference, as they shall in their Godly wisdom judge to be most ex- 
pedient or beneficial for the increase and prosperity of the gospel." 
This was held too indefinite to be executed. But it was far  more 
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definite than the words here used-"or in the promotion of any charit- 
able or religious objects." Besides other cases cited in Keith v. Scales, 
the whole matter is so fully and thoroughly discussed in  the famous 
Tilden Will Case (Tilden, v. Green, 130 N. Y., 29) that it is unneces- 
sary now to cite others, especially as our decision cannot possibly 
guarantee the defendant a good title, in the absence of all the parties 
really in interest. The defendant is not seeking protection against the 
plaintiffs. Their deed would be an estoppel upon them. H e  wishes a 
decree that would give him a good title against the heirs at law and 
devisees of their grantor. 

I n  Tilden v. Green, 130 N. Y., 29 (s. c., 14 L. R. A., I), the purpose 
expressed was that if, as here, the first purpose named was not executed, 
the trustees were authorized to apply the fund "to such charitable or 
educational purposes" as they might deem "most widely and substantially 
beneficial to mankind.'' I t  was held that the whole gift was uncertain 
and invalid because not enforcible a t  the suit of any beneficiary. 
This cause attracted universal attention from the profession (400) 
and the public, being the construction of the will of Samuel J. 
Tilden, who had been an eminent lawyer and candidate for the Presi- 
dency; the amount involved was very large; the decision was by one of 
the most eminent courts in the country, the Court of Appeals of New 
York, affirming the court below; and the cause was argued by a large 
number of the leading lawyers of the Union, among them, James C. 
Carter, Joseph H. Choate, Smith M. Wood, Lyman D. Brewster, and 
~ e o r ~ e  D. cornstock. .Among the judges weEe Rufus W. Peckham 
(now upon the United States Supreme Court) and Alton B. Parker. 
There was a most thorough research and discussion, no authority nor 
argument being omitted by the counsel and the court. No research 
could possibly add to the light thus shed, upon the point before us, by 
the discussion and decision in that case. By the rulings there sustained 
as settled law, the deed in the present case is necessarily void, because 
('there is no beneficiary who by suit can enforce execution of this trust" 
for the "promotion of any other charitable or religious objects." 

I n  that opinion i t  is said (at p. 45) : "If there is a single postulate of 
the common law established by an unbroken line of decisions, it is that 
a trust without a certain beneficiary who can claim its enforcement 
is void; and the objection is not obviated by the existence of a power 
in the trustees to select a beneficiary, unless the class of persons in whose 
favor the power may be exercised has been designated by the testator 
with such certainty that the court can ascertain who were the objects 
of the power. The equitable rule that prevailed in  the English courts 
of chancery, known, as the cy ~ T P S  doctrine, arid which was applied to 
uphold gifts for charitable purpose8 when no beneficiary was named, 
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has no place i n  the jurisprudence of this State." And the same is true 
i n  North Carolina. The  subsequent letter of Dr .  DeRosset, as to the 

legal effect of his deed, can have no effect. Mr. Tilden would 
(401) likewise have said his gift was valid, and so would any other 

grantor whose grant, gift, or devise has been held invalid because 
against the above well-settled principles and policy of the law. We must 
administer the law and not our desire for the maintenance of a laudable 
but defectively expressed gift or devise for  "charitable purposes." 

Tilden v. Green i s  very generally recognized as conclusive authority, 
and is  so cited by this Court i n  Keith v. Scales, 124 N.  C., 515. 

Cited: Hayes v. Franklin, 141 N.  C., 601; G'hurclz v. Bragaw, 144 
N. C., 134, 135; McLeod v. Jones, 159 N.  C., 78;  Carter. v. Stricklaad, 
165 N.  C., 72;  College v. Riddle, ib., 217; Hardy u. Hardy, 174 N. C., 
507; Laws v. Christmas, 78 N .  C., 362; Waldroop v. Waldroop, 179 
N. C., 676; iSprings v. Springs, 182 N .  C., 487. 

MARKS v. COTTON MILLS. 

(Filed 16 May, 1905.) 

Negligence-Rule of Prudent Man-Change of Rules-Assumption of 
Risk-Corttdutory Negligence-Question for Jury. 

1. In all cases involving the question of negligence the standard by which to 
measure the conduct of the employer and the employee is the standard of 
conduct followed by the ideal prudent man. 

2.  When the facts are admitted, and but one inference can be drawn from 
them, the court will find by the standard of the ideal prudent man, as a 
matter of law, the existence or nonexistence of negligence. When the facts 
are not admitted, or when more than one inference may be rasonably 
drawn. the question is submitted to the jury to find whether or not there 
is negligence. 

3. The fact that a mill ran short of hands is no legal excuse for changing a 
rule and requiring the machinery to be cleaned while in motion. if doing 
so unreasonably increased the hazard. 

4. Where the defendant made a rule requiring the plaintiff to clean his 
machine while in motion, the question of defendant's negligence should 
have been submitted to the jury under proper instructions, to inquire 
whether it was a reasonably safe and prudent method of doing the work. 

. 5 .  An employee who continues to work when he is exposed to a danger which 
he understands and appreciates, and which results from his employer's 
negligence, and which he did not assume by his implied contract when he 
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entered the service, does not as a matter of law voluntarily assume it by 
merely remaining in a place which is rendered unsafe by his employer's 
fault. 

6. When an employer adopts a dangerous method, the question whether the 
employee assumes the risk by continuing the work depends upon whether 
said danger l a s  so obvious and so well known to and appreciated by him 
or should, by the exercise of reasonable care, have been so known and 
appreciated that a prudent man under like conditions would have con- 
tinued the service; and this is for the jury to determine. 

ACTION by W. H. Marks against Harriet Cotton Mills, heard (402) 
by B ~ y a n ,  J., and a juiy, at  October Term, 1904, of DURHAM. 

This is an action for the recovery of damages for personal injuries. 
The plaintiff testified that he was 24 years of age, was working for the 
defendant at  Henderson, N. C., October, 1901, was a speeder hand, 
running an intermediate machine which had cogwheels on i t  and was 
ahcd  15 feet long and 5 feet high. There were 25 or 30 machines in 
the mill about 2y2 feet apart;  he was injured in October, 1901; had 
to run i t  and get work off on i t ;  cog gear on front and back; had worked 
the niachii~e four or five months. When he first went there the rule 
was to stop at  5 o'clock to clean up. I n  about three months the defend- 
aut gor behind and was running short of hands; he was ordered to clean 
up while rmning ;  the usual custom was to stop while cleaning; was 
hurt while running. The boss told the hands what to do and they had 
to obey; the second boss told him to clean the machine; he was carry- 
ing out the orders of the overseer; thought he could do it safely; was 
wiping off with waste; cogwheels struck hand and cut off finger; set- 
screw knocked hand; could not see set-screw and did not know it was 
there-was not cautioned about i t ;  order to clean while in motion 
had not been on long; it was a new machine. "I was the first (403) 
person to rope this machine; had cleaned it off a few times; 
could stop my machine without stopping other machines; took about 
15 minutes tb clean i t ;  the set-screw is about one-third as large as the 
cap on a buggy wheel, was a necessary part of the machine; 300 or 400 
set-screws on machine. I run a speeder at Roanoke Mills; did not use 
lever to stop machine, because I would get a discharge if I did not obey 
orders; I had to get on my knees to clean it." 

At the conclusion of the evidence defendant moved for a judgment 
of nonsuit. The motion was sustained, and plaintiff appealed. 

Gutkrie & Guthrie for plaintiff. 
Winston 3 Bryant and P. H. C. Cabell f o r  defendant. 

CONNOR, J., after stating the facts: When the plaintiff entered into 
the defendant's employment as a speeder hand, for three months there- 
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after i t  was the rule of the mill to stop at  5 o'clock and clean up. The 
defendant getting short of hands, the plaintiff with other employees 
was ordered to clean up while running. "The usual custom was to stop 
while cleaning." Without much knowledge of the construction and 
operation of the speeder, i t  would seem manifest that cleaning while 
standing still was absolutely safe, whereas doing so while the machine 
vas  in motion was more or less dangerous. The measuro of duty im- 
posed by lam upon the master in respect to the use of machinery is that, 
assllming the appliance to  be free fi-om defects, he &hall furnish his em- 
ployee a reasonablg safe place in which to work and that the machine 
shall be operated ill a r e a ~ o u i b ! ~  safe manner. This mag be regarded 
as elementary. I t  is not always easy to establish the standard by which 
to measure the conduct of the employer and employee. Judges and 

text-writers have endeavored to do so, i t  must be confessed, 
(404) without marked success. The learned counsel in his well-con- 

sidered brief says: "Neither a court nor a jury can set up a 
standard of their own, and be allowed to say how a machine shall be 
operated, whether it shall be cleaned standing or in motion." We con- 
cur with counsel in the proposition that courts and juries are not to 
set up a htandard of their own; but when we do so, but little progress 
has been made in solving the question, "Who shall set up the standard, 
and what shall it be?" Probably the employer and employee would not 
concur in fixing a standard. They differ radically in  this case. Yet 
this is but one of many constantly coming up in this and other courts, 
demanding that a standard shall be set so that both parties map "live 
up to it." After long and anxious consideration, and much conflict 
of opinion, this Court, coming into harmony with many of the ablest 
courts of the Union, including the Supreme Court of the United States, 
adopted in  all cases involving the question of negligence the standard 
of conduct followed by the ideal prudent man. 

When the facts are admitted.and but one inference can be drawn 
from them, the court will find, by this standard, as a matter of law, 
the existence or nonexistence of negligence. When the facts are not 
admitted or when more than one inference may be reasonably drawn, 
the question is submitted to the jury to find whether or not there is 
negligence. Russell v. R. R., 118 N .  C., 1098; Marks v. Cotton Mills, 
135 N. C., 287. This, we think, the safest and most workable rule. 

While it is true, in  the case before us, the facts are admitted by the 
motion to nonsuit, it is not clear that but one inference can be drawn 
from them. The rule for cleaning the machine while in motion certainly 
must have increased the hazard and subjected the employee to danger 
of injury. Why the change was made is only shown by the plaintiff's 
testimony that the mill ran "short of hands.)) This would not 
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be any legal excuse for making such change, if doing so un- (405) 
reasonably increased the hazard. There is no evidence as to the 
custom of mills in respect to the cleaning of machines, whether stand- 
ing still or in motion. We find that in England certain persons are 
prohibited from cleaning a machine in  motion impelled by mechanical 
power. I n  Gidcon v. Enoree Co., 44 S .  C., 412, it is stated that the 
testimony on the part of the plaintiff showed that the universal practice 
in  other mills in that section of country was to have the machinery 
fanned while running, and not to stop it for that purpose, and there was 
no evidence tending to show that such a practice was dangerous. I t  is 
true that the evidence in this case is slight, consisting of the fact that 
the usual custom was to stor, while cleaning. Whether this was be- - 
cause i t  was regarded as prudent to do so is not stated, but we think 
that it is not an unreasonable inCerence that such is the case. 

We are of opinion upon the whole testimony that the question of the 
defendant's negligence should have been submitted to the jury under 
proper instructions, to inquire whether i t  was a reasonably safe and 
prudent method of doing the work. Of course, i t  is open to both parties 
to introduce all competent and relative testimony to aid the jury in 
measuring the defendant's conduct by the standard fixed by the law. 

The defendant, however, insists that, admitting this to be true, the 
plaintiff is barred of a recovery because he assumed the risk. The 
defendant's counsel says that the plaintiff was an experienced hand, 
familiar with this machine and its operation, aided in  putting it up and 
was the first man to "rope and work it," and had operated it for five 
months; that he made no complaint or objection, suggested no danger, 
but went back to the same machine and renewed his work. I t  is true 
that manv cases hold that this conduct would bar the plaintiff's action 
upon the theory of his having assul~ed the risk incident to the mode of 
cleaning. This Court in Sims v. Lindsay, 122 N.  C., 678, however, 
said: "It is not to be held as a matter of law that operatives 
must deicline to work at machines which may be lacking in  some (406) 
of the improvements or safeguards they have seen upon other 
machines, under penalty of losing all claims for damages from defective 
machinery. I t  is the employer, not the employee, who should be fixed 
with knowledge of defective appliances and held liable for injuries 
resulting from their use. I t  is-&ly where a machine is so grossly or 
clearly defective that the employee must know of the extra risk, that 
he can be deemed to have voluntarily and knowingly assumed the risk." 
I n  Lloyd v. Hunes, 126  N, C., 359, this Court, adopting the principle 
announced in  Smith v. Baker, App. Cases L. R., 691, held that the em- 
ployee was not required to surrender his employment by reason of a 
defect in  the machine unless such defect was so obvious and the danger 
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incident to the operation of the machine so manifest that a prudent 
man would not continue to operate it. I n  this case a mode of opera- 
tion was entirely safe when the plaintiff took employment. I f  the de- 
fendant seeks to avoid the result of its negligence in  changing its mode 
of operation by fixing the plaintiff with the assumption of the risk 
incident to the change, then i t  must go further than simply show a 
knowledge of the change and an appreciation of the danger, and also 
show that a reasonably prudent man would not, under like circum- 
stances, have operated the machine; and this would be a question for 
the iurs.  " " 

I f ,  as is sometimes said, the employee's continuance in  the employ- 
ment after the discovery of the conditions, resulting in the injury is 
contributory negligence, the same principle would apply because, in 
order to constitute contributory negligence, the plaintiff must show 
a course of conduct inconsistent with that of an ideal prudent man 

under like circumstances. Hicks v. M f g .  Co., ante, 319. 
The duty of the employee, when a change in  conditions respecting 

his safety arises after the contract of employment, has-under- 
(407) gone much discussion in  the courts during the past twenty years. 

The doctrine has to some extent been modified as industrial con- 
ditions have changed. I n  Nahoney v. Dore, 155 Mass., 513 (30 N. T., 
356)) Knowlton, J., said : "In a very recent case in England (Smith v, 
Baker, App. Cases, 325) i t  has been held by the House of Lords that it 
servant who continues to work when he is exposed to a danger which - 
he understands and appreciates, and which results from his employer's 
negligence, and which he did not assume by his implied contract when 
he entered the service, does not as a matter of law voluntarily assume 
i t  by merely remaining in  a place which is rendered unsafe by his 
master's fault. We are not aware of any adjudications in  this Com- 
monwealth which are necessarily inconsistent with this just and reason- 
abie doctrine, although different opinions have been expressed on this 
point by eminent judges both here and in England. Most of the cases 
in this State. which relate to a servant's assum~tion of a risk, refer to 
risks assumed on entering the service. . . . The tendency of recent 
decisions is to hold that in regard to dangers growing out of the master's 
negligence, which are not covered by the implied contract between the 
master and servant when the service was undertaken, i t  is a question of 
fact whether a servant, appreciating the risk, assumes i t  voluntarily 
or endures i t  because he feels constrained to." 

Mr. Labatt is of the opinion that in later cases the Massachusetts 
court repudiated the ~ n g l i s h  rule. Labatt on Master and Servant, 
376. However this may be, and without undertaking to reconcile the 
numerous cases i n  other jurisdictions, this Court in  Lloyd v. Hanes, 
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S ims  v. Lindsay, and Hicks v. Mfg. Co., supra, has adopted and fol- 
lowed the rule laid down in  Smith  v .  Baker, certainly so far as it ap- 
d i e s  to the facts in  this case. 

The question whether the plaintiff assumed the risk or, as it may 
be stated, was guilty of contributory negligence, was peculiarly for the 
decision of the jury. I n  the decision of it they are entitled to 
have all of the testimony throwing light upon the inquiry (408) 
whether the danger was so obvious and the risk so imminent and 
so well known a i d  appreciated by the plaintiff, or should by the exer- 
cise of reasonable care have been known and appreciated, that a prudent 
man under like conditions would have continued the service. This rule 
applies to the employer and employee alike and is fair  to both. 

Smith v. R. R., 129 N. C., 173, is pressed upon our attention. I t  
must be conceded that language is used by the Court in  that case not 
easily reconcilable with that used in  the other cases cited herein. The 
Court was of the opinion that upon the plaintiff's evidence the danger 
involved in the method of doing the work was so obvious and admittedly 
known and appreciated before the work from which the injury resulted 
was undertaken as to bar his action. We do not reach the same con- 
clusion upon the facts i n  this case. I n  Ausley v. Tobacco Co., 130 
N. C., 34, there was no change i n  the method of operating the machine 
after employment. I n  Turner V.  Lumber Co., 119 N. C., 387, i t  is true 
that Mr. Justice Avery lays down the general proposition cited in  the 
defendant's brief. The plaintiff i n  that case recovered and the judg- 
ment was affirmed. There was no question of a change in  the method 
of working after the-contract of employment. The principle announced 
there has been modified by the later cases cited. 

When this case was before us upon the former appeal (135 N. C., 
287), the question now considered was not presented. It was there 
claimed that the danger to the employee was increased because the cog- 
wheels were not boxed. A new trial was awarded because of the ad- 
mission of incom~etent testimony. 

To prevent misconception, we desire to say that our decision in this 
case, based upon the admitted facts, is simply that the allegation of 
negligence in ordering the machine to be cleaned while in  motion 
should be submitted to the jury; that if they find the issue for (409) 
the plaintiff, the question of assumption of risk or contributory 
negligence, alleged to arise out of his remaining in  the service, should 
also be submitted to the jury. 

We have noted the many cases cited in the defendant's well-con- 
sidered brief. Most of then; arose out of injuries sustained while oper- 
ating the machine. We find no evidence in this record of any defect in 
the construction or condition of the machine, nor do we think the size, 
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condition, etc., of the set-screws indicate any defect. If the plaintiff 
had, upon his testimony, been injured while operating the speeder, we 
should be unable to find an? evidence of negligence. The two ques- 
tions are: 

1. Whether the change In the manner and time of cleaning unreason- 
ably enhanced the danger and risk, or whether thereby the defendant 
failed in  its duty "to take care that ordinary risks and perils of the 
employment are not increased by any omission on its part to provide 
for the safety of its employees," and whether such omission was the 
proximate cause of the injury. ,Varlcs v. Cotton Mills, supra. 

2. Whether, if the method adopted was dangerous, such danger was 
so obvious and so well-known to and appreciated by the plaintiff, or by 
the exercise of reasonable care should have been so known and appreci- 
ated that a reasonably prudent man, under like conditions, would 
have continued i n  the employment. 

The legal rights and liabilities of the parties will depend upon the 
facts as found by the jury upon these controverted questions. There' 
must be a 

New trial. 

Cited: Jones v .  Warehouse Co., post, 553 ; Shaw v. Mfg .  Co., 143 
N. C., 136; 8ibbert v. Cotton Mills, 145 N.  C., 312; Holton c .  Lumber 
Co., 152 N.  C., 69; Norris v. Mills, 154 N.  C., 483; Eplee v. R. B., 155 
Tu'. C., 296; Ensley v. Lumber Co., 165 N.  C.. 696; Howard v. Wright, 
173 N .  C., 341; Smi th  v. R. R., 182 N. C., 297. 

(410) 
PRESSLY v. YARN MILLS. 

(Filed 16 May, 1905.) 

Master and Servant-Appliances-Contributory Negligonce-Con- 
t inwkg  Negligence-Assumption of Risk-Harmless Error. 

1. I t  is the duty of an employer to supply his employees with appliances 
reasonably safe and suitable for the work in which they are engaged, and 
such as are approved and in general use. 

2. While an employee assumes all  the ordinary risks incident to his employ- 
ment, he does not assume the risk of defective appliances due to his 
employer's negligence, unless such defect is obvious and so immediately 
dangerous that no prudent man would continue to work on and incur the 
attendant risks. 

3. An instruction, in an action for injuries to an employee, that if the injury 
would not have happened if the employer had supplied the machine with 
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a shifter, and this was the proximate cause of the injury, this would be 
"continuing negligence," and the issue as to contributory negligence should 
be answered in favor of the plaintiff, though he may have been negligent 
in the use of the machine, was erroneous, as the employee in cases of this 
kind is not absolved from all duty to act with rertsonable care and 
prudence. 

4. Where there is no evidence of contributory negligence, apart from the fact 
that the plaintiff continued to work on after knowing of the existence of 
the defect which caused the injury, and this question, under a proper 
charge, was submitted to the jury on the issue as to the assumption of 
risk, an erroneous charge on the issue of contributory negligence is not 
reversible error. 

5. The principle which holds the employee to an equality of obligation and 
responsibility with his employer in regard to defective machinery and 
appliances is unsound and unjust. 

BROWX, J., dissents. 

A 4 c ~ r o a  by J. M. P r e ~ s l y  against Dover Yarn Mills, heard by 0. H. 
Allen, J., and a jury, at  January Term, 1905, of MECELENBURG. 

This was an action for damages for negligence, tried upon the (411) 
following issues : 

1. Was plaintiff injured by the negligence of defendant? 
9. Did plaintiff by his own negligence contribute to his own mjury? 
8. Did plaintiff voluntarily assume the risk? 
4. (As to damages.) 
There was evidence on the part of the plaintiff tending to show that 

a t  the time of the injury he was the employee of the defendant, work- 
ing in  the spinning-room; that his position was that of section-hand 
and his duties were the overhauling and repairing the spinning frames, 
of which there were 18 in  the room; that his wages were $1 a day, and 
he worked i n  the charge and under the control of on& Michael, who 
was the overseer of the spinning and carding-room; that while engaged 
in  the performance of his duty his hand was seriously injured by reason 
of a defective appliance which the defendant had negligently furnished 
-the defect complained of being the lack of a shifter on the spinning 
frame. These frames were some 25 or 30 feet long, driven by mechanical 
power, and the same was applied at one end of the frame by means of a 
belt running on a pulley. There were two of these pulleys on a rod, one 
tight and the other loose. When the belt was applied to the tight pulley 
the machine was put in motion for its work, and when it was desired to 
stop the machine the belt was moved to the loose pulley, in which case 
the power was withdrawn from the machine. These shii'ters were a 
mechanical appliance, a structural part of the machine, approved and 
in general use, by which this belt was pushed from one pulley to the 
other, and it also would hold the belt to the pulley where i t  was placed. 
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On the machine in question the shifter was off. The same appliance 
was wanting in three other frames in this room. The plaintiff had dis- 
covered the absence of the shifters on this machine and called it to the 

attention of Michael, the overseer, and told him there were some 
(412) shifters needed, and the overseer replied that they needed many 

things they didn't have. On the day of the injury, being inform- 
ed by the operator that the machine mas out of fix, he got a wrench and 
was in the act of fixing the gearing at the opposite end of the machine 
from the pulleys where the power was applied, and while so engaged, the 
machine unexpectedly started and the plaintiff was injured. The start 
was, caused by the belt shifting from the loose to the tight pulley, 
and this would not have occurred if the shifter had not been lacking. 

The defendant in  its answer admitted that there was no shifter on 
the machine, but denied the allegation of negligence, and also, by way 
of defense, alleged contributory negligence and assumption of risk. The 
defendant offered no testimony. 

The court charged the jury in  substance on the first issue that it was 
the duty of defendant to furnish appliances reasonably safe and suitable, 
such as were approved and in  general use, and if there was default in 
this respect and i t  was the proximate cause of the plaintiff's injury, 
they would answer the first issue "Yes"; otherwise, they would answer 
i t  "No." On the issue of contributory negligence, the judge told the 
jury in  substance that if they should find from the evidence that the 
injury would not have happened if the defendant had supplied the ma- 
chine with the shifter, and that- was really the proximate cause of the 
injury, this would be a continuing negligence, and they should answer 
the second issue ((NO,') though the plaintiff may have been negligent in  
using the machine. On the issue as to the assumption of risk, the third 
issue, the court charged the jury that if they should find from the evi- 
dence that the plaintiff knew, or by the exercise of ordinary care he 
ought to have known, a t  the time of the, injury, that the spin- 
ning frame which he was repairing was not provided with a shifter 

and therefore the belt was liable to slip from the loose to the 
(413) tight pulley, and should further find from the evidence that the 

act of the plaintiff in so attempting to repair the spinning frame 
was obviously so dangerous that in  its performance the probabilities of 
danger were greater t h a n  those of safety, as where the machinery is 
so grossly and clearly defective that the plaintiff knew he was taking an 
extra risk, then he assumed the risk and cannot recover : and if you 
should find that his conduct was of that character in continuing to work 
there, and he was working with a machine clearly so dangerous that he 
must have known he was taking an extra risk, then you will find that he 
did assume the risk; but if you find it was not of that character, then you 
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will find that he did not assume the risk, and answer the issue accord- 
ingly. 

Under the charge of the court the jury answered the first issue "Yes," 
and the hecond and third issues "No," and awarded damages. There was 

Charles W .  Tillett &d 2hepherd & Shepherd for defendant. 
HOKE, J., after stating the facts: I n  charging the jury on the first 

issue, the judge below properly stated the obligation of the employer to 
supply his workmen, in  plants of this character, with machinery and 
appliances safe and suitable for the work in which they are engaged, and 
such as are approved and in general use. H e  charged in  substance that 
if there was any negligent default in this respect, and this negligence 
was the proximate cause of the injury, they should answer the first issue 
<( Tes.,? I Witsell v. R. R., 120 N. C., 557; Marks c. Cottoa Mills, 135 
N.  C., 287. 

The charge on the third issue as to assumption of risk is also 
cupported by well-considered adjudications of this Court. S i m  v. (414) 
Lindsay, 122 N. C., 678; Lloyd v. Wanes, 126 N. C., 359. 

I n  Hicks v. J f fg .  Co., ante, 319, the Court has held that while the em- 
ployee assumes all the ordinary risks incident to his employment, he does 
not assume the risk of defective machinery and appliances due to the 
employer's negligence. These are usually considered as extraordinary 
risks which the employees do not assume, unless the defect attributable to 
the employer's negligence is obvious and so immediately dangerous that 
no prudent man would continue to work on and incur the attendant risks. 
This is, in  effect, referring the question of assumption of risk, where 
the injury is caused by the negligent failure of the employer to furnish 
a safe and suitable appliance, to the principles of contributory negli- 
gence; but i t  is usually and in most cases desirable to submit this ques- 
tion to the jury on a separate issue as to assumption of risk, as was 
done i n  this case. When the matter is for the jury to determine on the 
evidence, it may be well to submit this question to their consideration 
on the standard of the prudent man, in  terms as indicated above. The 
charge on the third issue substantially does this, and the language used 
is sanctioned by the authorities. @oley v. R. R., 129 N. C., 407; Marks 
v. Cotton Mills, supra. There is no error in  the charge of the court as 
to assumption of risk. 

On the second issue, that addressed to the question of contributory 
negligence, the judge charged the jury in substance that if they should 
find from the evidence that the injury would not have happened if the 
defendant had supplied the machine with a shifter, and this was the 
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proximate cause of the injury, this would be continuing negligence, and 
they should answer the second issue "No," though the plaintiff may have 
been negligent in  the use of the machine. As we have held in Hicks c. 
Mfg. Co., supra, this is not a correct position as to every negligent failure 

on the part of the employer to furnish a safe appliance by reason 
(415) of which the injury occurs, and is not the law in cases of the 

character we are now considering. The employee is not in such 
instances absolved from all obligation to act with reasonable care and 
prudence and if there is negligence on his part, concurring as the 
proximate cause of the injury, the plaintiff cannot recover. The charge, 
therefore, on this issue would be reversible error but for the fact that i n  
the opinion of the Court there is no evidence offered which shows or tends 
to show contributory negligence, apart from the fact that the plaintiff 
continued to work on after knowing of the existence of the defect which 
caused the injury. This question, as we have seen, was under a proper 
charge submitted to the jury on the third issue, and the defendant has 
had the benefit of every position which was open to him in the charge of 
the court addressed to that issue. The only default imputed to the plain- 
tiff, apart from the fact that he continued to work on, was that he failed 
to push the belt entirely off both pulleys. But this, we think, is no such 
evidence of negligent default that it should be submitted to the jury as 
an additional defense. 

The plaintiff (who was the only witness examined, except as to 
character) testified that it was a very troublesome matter to replace the 
be18 when i t  had been taken entirely off, sometimes requiring as much 
as one-half hour; that he had never been told by any one to take i t  
entirely off, and i t  was not usual to do it, and that he had never seen 
the machine start that way. And we do not think that, by any reason- 
able standard of conduct on the evidence in this case, the plaintiff was 
required to move the belt entirely from the pulley. The only defense, 
therefore, available to the defendant on the facts of this case, after i ts  
negligent default was established by the verdict on the first issue, was 
the fact that the plaintiff had gone on doing his work in the presence 

of a known defect; and this, as we have said, was submitted 
(416) to the jury under a correct charge on the issue as to assumption 

of risk. 
We are not called on to determine whether any difference exists 

in  principle between the cases where the defect complained of was 
known when the plaintiff entered on the service and those where the 
knowledge was acquired afterwards. mThile many of the authorities 
draw such a distinction, there seems to be none in  reeson. But the 
facts of the present case do not require such decision, and many of the 
authorities, therefore, relied upon by the defendant do not apply. 
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The plaintiff testified that he entered on the service of the deiendant 
in October, 1903, and was given a place in the spinning-room, his 
duty being to overhaul the machinery, or spinning frames. R e  worked 
at that for five or six weeks, when he became a section-hand, working 
in  the same room, his duties being to overhaul the machinery, repair 
it, and look after the hands in that room. At the time the plaintiff 
became a section-hand there was evidently an increase of authority, 
but the occupation was at the same place and very similar in  character, 
and there was no change in the contract of service or wages paid, so 
far  as the testimony now discloses. So that, whether the knowledge 
of the defect came to the plaintiff before or after he became a section- 
hand, i t  certainly came to him after he entered on the service, and it is 
fair to consider the case in that aspect. 

I t  is suggested that if a negligent failure to furnish a shifter is de- 
clared to be the proximate cause of the injury on the part of the 
employer, by that same token the employee, working on when aware 
of the defect, is also negligent, and such negligence should be held 
to be concurrent, and to hold otherwise would require the master to 
take more care of the servant than the servant takes care of himself. 
This position finds support in some of the decided cases, but the Court 
does not think i t  is in accord with the better considered adjudications 
on the szlbject. The position had its origin in some of the 
older decisions rendered when the employment of labor was (417) 
much more restricted, and the implements- and appliances were 
comparatively simple and attended with little danger. At that time 
i t  mas considered of little consequence what the employee assumed, 

happened to him. As business enterprises, however, were enlarged 
and extended and machinery became more complicated, and larger 
numbers of men were being employed in its operation, i t  was found 
that the position here contended for was not a proper one by which 
to determine the relative rights and duties of employer and employee 
in  regard to defective machinery and appliances. I t  was based upon 
an entirely erroneous conception, that there was a perfect equality 
of position between the two in  respect to such defective appliances; 
but nothing is further from the fact, and for the reason, chiefly, that 
the employer controls the conditions in which the employees do their 
work. His duty to furnish machinery and appliances reasonably safe 
and suitable, such as are approved and In general use, in the exercise 
of a reasonable care, is absolute. As a rule, he buys the machinery 
from the manufacturer or dealers, who are experts, and can change 
when he desires; he selects and employs a superintendent and the 
skilled labor, and has the time and opportunity to inform himself 
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as to the character of the machinery he buys and the hazards incident 
to its use; and, accordingly, the principle which holds the employee 
to an equality of obligation and responsibility in  the respect suggested 
is unsound and unjust, and has been rejected in  the more recent and 
better considered cases. Beach on Cont. Neg., see., 372; Lloyd v. 
Hanes, supra; Patterson v. Pittsburg, 16 Fa. St., 389; Kane v. R. R., 
128 U. S., 91; Smith v. Baker, Appeal Cases (1891), 325. 

Again, i t  is urged that this man was injured in  repairing the machine. 
and in that a s ~ e c t  must be considered to have assumed the riek. 

I n  support of this position we are referred to Spinruing Co. 
(418) v. Achord, 84 Ga., 14. I n  that case the plaintiff was stated 

to be a skilled machinist and carpenter who had put up ma- 
chinery, knew all about its conditions and defects, called attention to 
the lack of certain appliances which threatened its safety, and re- 
monstrated about its condition i n  this reqect. The machinery having 
gotten out of order, the plaintiff was sent to repair the defect, and 
was injured while so engaged. The injury was caused in  part by the 
very defect he was called on to repair, and i t  might well be determined 
that i t  was one of the ordinary risks i n  the work he had undertake11 
to perform. But no such facts existed in  the case we, are now con- 
sidering: The plaintiff was no skilled machinist, but an ordinary 
hand, working at $1 per day under an overseer i n  the same room 
(a  sort of machinist, he called himself in one place). His duty seems 
to have been to tighten bolts and adjust the gearing, as might be re- 
qiiirccl from the ordinary wear of its work. "As good as the average 
man engaged in such work," he says of himself. H e  was not endeavor- 
ing to repair the defect which caused the injury at all. This was 
beyond his skill and not within the line of his duty. He had notified 
thk employer, or its representative, that four shifters were wanting, 
and the same had not been supplied, and he was unable to make or 
supply them himself. This was done, i t  seems, not so much because 
he anticipated injury as because he was overlooking the machine and 
considered i t  his duty to inform the employer of existing conditions. 
His  duty called on him to work day by day in the presence of this 
d e f k t  a i d  subject to its consequences, and which the jury, on the 
first issue and under proper instructions, have found to be an appliance 
which the employer negligently failed to furnish and which was the 
proximate cause of his injury. While engaged in  his duties in  adjusting 
some gearing at  the end of the machine opposite the point where the 
power was applied, and by reason of the absence of the shifter, the 

belt was in some way shifted from the loose to the tight pulley, 
(419) and he was injured. 

The jury have by their verdict declared that the defendant 
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was negligent in  failing to provide the proper appliance, and such 
negligence was the proximate cause of the injury, and that the plain- 
tiff did not assume the risk. There was no evidence of contributory 
negligence imputable to the plaintiff, except what might exist from 
working on in  the presence of an observed danger, and this the jury 
have determined against the defendant on the issue as to assumption 
of risk. 

The Court is, therefore, of opinion that there is no error in the 
record, and the judgment below is 

Affirmed. 
CLARK, C. J., concurring: The doctrine of '(assumption of risk" 

is of comparatively recent origin, and when first introduced the de- 
cisions of the courts were fa r  from uniform, and in  some cases illogical. 
With fuller discussion and clearer analysis, the doctrine has been re- 
pudiated that mere knowledge on the part of the servant of defective 
appliances, when taking employment or afterwards, is an assumption 
of risk which relieves the employer of the duty of furnishing reasonably 
safe appliances and a reasonably safe place in  which to work. That 
rule ignored the fact that the employee was not on equal terms with 
the employer. I t  ignored the duty of the State to protect the welfare 
of a deserving and meritorious class of its citizens, who should not be 
exposed to unnecessary risks in the search for bread, and cynically 
made the necessities of the laborer condone and pard011 the neglect 
of duty on the part of the employer. 

There has been at  times a confusion of ideas as to assumption of 
risks, in  not discriminating between "risks necessarily incident to the 
employment," which is all the laborer can be justly held to assume, 
and "risks not so incident. but arising from the circumstance that the 

u 

danger was a known one-as a defective machine or an unsafe 
place." R. R. v. Keller, 33 Tex. Civ. App., 358. This last the (420) 
employee does not assume. To so hold was simply to maintain 
that the master was liable for negligence for failure to furnish safe 
appliances and a safe working place so long as he had no employees 
to be injured, but so soon as he obtained employees that fact removed 
his liability, as they assumed the consequences of his negligence. All 
that the courts can justly hold is that when the defect in the machinery 
is so patent that i t  is reckless disregard of danger to take employment, 
then the employee is recklessly negligent. But in such case his reck- 
lessness is contributory negligence, not assumption of risk. Hence, in 
Ritte~thouse v. R. R., 120 N.  C., 546, this Court properly said, "Reckless 
assumption of risk has always been taken in our courts as embraced 
i n  the issue of contributory negligence," citing cases. 
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This proposition is stated by Labatt Master and Servant, sections 
2 and 3, in somewhat different terms, but to the same effect. Section 
2 :  "Risks resulting from the master's negligence are not assumed by 
the servant." Section 3: "Risks not resulting from the master's neg- 
ligence are assumed by the servant." These last are necessarily the 
ordinary risks of the particular emplcyment when furnished with 
reasonably safe appliances and a reasonably safe working place. "As- 
sumption of risk" means that an employee takes upon himself the 
ordinary risks necessarily incident to any business, however dangerous 
or hazardous, upon which he enters. Volenti non, fit injuria. As pithily 
stated by Reade, J., in Crutchfield v. R. R., 76 N. C., 320, the employee 
assumes the risk of injury "from accidents, but not that resulting from 
negligence of the employer." The employee does not assume any risks 
which are added to the operation of such business by the neglect of the 
employer to furnish suitable and proper appliances, though the em- 
ployee may know, when he accepts employment, that such appliances 

are lacking. I f  he did, the maxim would read scienti now fit 
(421) injuria, which is not lam. The difference between scienti and 

volenti has been recently and fully discussed. Lloyd v. Hanes, 
126 N. C., 359. 

Assumption of risk, as appears from that case and in the English 
cases therein cited, extends beyond the above limits only to the case 
where a particular machine ,has become defective, of which the em- 
ployee has knowledge and the employer has not. I n  such cases, if the 
.employee works on, he assumes the extra risk, but if he reports the de- 
fect and is told to keep on, and does so for fear of losing employment, 
there is no voluntary assumption of risk, and the liability for injury 
caused thereby is on the employer. I t  was so held in the leading Eng- 
lish case, Yarrnou.th v. France, 19 Q. B. D., 660, cited in Lloyd v. I3unes, 
supra. 

I n  Crutchfield v. R. R., 78 N. C., 300, Bynurn, J., says: "The farthest 
the courts have ever gone in such case is this: if the servant remains " 
i n  the master's employ with knowledge of defects in machinery he is 
obliged lo deal with in the course of his regular employment, he as- 
sumes the risks attendant upon the use of the machinery, unless he has 
notified the employer of the defects"-evidently meaning defects that 
have come to light during the employee's operation of the machine, for, 
of course, he need not notify the employer of the absence of suitable 
and proper appliances when their absence is or should be already well 
known to the employer and he is chargeable with negligence for not 
having supplied them. 

Judge Caldwell, than whom no abler judge has sat upon the United 
States. Circuit Bench, says in a recent opinion : "Dangers which need- 
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lessly imperil human life and which can be remedied at little cost, are 
not dangers necessarily incident to the operation of a railroad, but are 
dangers which it is the duty of the company to remove. The necessities 
of laboring men are often very great. The necessity of providing 
fcod for themselves and families may drive them to accept em- 
ployment at the peril of their lives. But the employer does (422) 
not obtain a license to kill his employees with impunity by pro- 
claiming his purpose to subject them to unnecessary and needless perils 
-to perils that a reasonably prudent man, having a due regard for 
human life, would remove. Common humanity demands this. More- 
over, the State has an interest in  the lives of her citizens, and will not 
permit an employer needlessly to imperil the lives of employees.. The 
very highest consideration of public policy demands an enforcement 
of this rule. And the peril is unnecessary and needless where, as in  
this case, it can be removed at a slight expense. Notice (to employee) 
of the unnecessary peril i n  such case goes for nothing. As long as 
the needless peril is maintained, the employer is guilty of culpable 
negligence; and when, by reason of such needless peril, an employee 
is killed, the law presumes he was exercising due care to escape the 
peril, and the employer is responsible for his death, unless he can 
prove affirmatively that the employee was guilty of negligence. I n  such 
case the death of the employee testifies that he was in  the faithful 
discharge of his duty and in the exercise of due care, and {hat his death 
is the result of the needless peril to which he,was subjected." Upon 
this decision a very learned law writer, the author of Thompson on 
Corporations, says: "It is hard, very hard, to understand how humane 
judges can balance the question of a slight, very slight, expense to the 
railroad company against the mangling and death of meritorious labor- 
ing men, the tears and agony of their widows, and the beggaring of 
their orphaned children.') 

What these eminent judges have said as to injuries causing death 
should apply equally when maiming, disabling, and pain are the re- 
sult of the employer's failure to furnish safe appliances. Indeed, the 
public conscience has caused the enactment of the statute here and in 
many other states which, while repealing the "fellow-servant" 
doctrine as to railroad employees, incidentally forbids ('assump- (423) 
tion of risk" as to defective appliances and ways when railroads 
are the employers. Coley v. R. R., 128 N. C., 534; same case, 129 X. C., 
407. This last was really unnecessary, for no employee assumes such 
risks unless by such reckless disregard of then1 as amounts to contribu- 
tory negligence. Greenbe v. R. B., 122 N. C., 978; Troxler v. R. R., 
124 N. C., 191. The State cannot afford to be unjust to its laboring - 
element. Public policy, recognizing that the employees are not ull 
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equal ground with the employers in  large establishments using power- 
ful machinery, driven by steam or other power and revolving at high 
speed, requires that such employers shall furnish its operatives safe 
machines and a safe place in which to work. The test of safety is 
the use of approved appliances in general use. Witsell v. R. R., 120 
N. C., 557. Failure in  this or furnishing such machines in defective 
condition is actionable negligence. The employee "assumes the risk" 
of such business when furnished such appliances and a safe place in 
which to work. H e  assumes nothing more. Lloyd v. Hanes 126 N.  C., 
359. 

No  one would look to the House of Lords in England for a decision 
that is biased either in favor of labor or against capital. I n  that Court, 
as elsewhere, the earlier decisions somewhat confuse the doctrine of 
the laborer's assumption of the ordinary risks of the employment, with 
the totally different doctrine of his assumption of risk from the em- 
ployer's known negligence i n  not having furnished safe appliances. 
But the Court "righted itself," as this Court and others have done 
on fuller discussion and consideration, and has placed the rcsponsibilitp 
for defective appliances upon the employer, who could have done hid 
duty by the employee, but did not. I n  several cases in that high 
tribunal, already quoted by us with approval in Lloyd v. Hanes, 126 
N.  C., 363, i t  is said that "volenti mom fit imjurria" is not to be read 

"scienti non fit in&ria," for that knowledge of a defective ap- 
(424) pliance by a needy employee seeking bread to maintain himself 

and family is not to be tortured into a voluntary and free re- 
lease of the employer from liability for his negligence and the assump- 
tion of that liability by the employee. 

The law is not fossilized. I t  is a growth. I t  grows more just with 
the growing humanity of the age and broadens '(with the process of 
the suns." The doctrine of Crutchfield v. R. R., 78 N. C., 300, and two 
or three like cases decided not long after it and before the subject was 
fully discussed and viewed in  all its bearings; has been long quietly 
ignored by this Clourt in  all the more recent cases, and practically over- 
ruled. I t  has been resurrected and used only in  the decision rendered 
in  favor of the American Tobacco Company in  Ausley v. Tobacco Co., 
130 N.  C., 34, by a bare majority of the Court and contrary to all 
the more recent decisions, and i t  may be noted that Ausley's case has 
not been since cited with approval i n  any instance. The uniform 
rulings of this Court in the later cases, for many years, have been to 
the contrary. 

Could there be greater mockery than to assert that the employer is 
culpably negligent and pecuniarily liable, if dangerous and defective 
appliances are furnished, and then to hold that if the laborer is mangled 
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or killed there is no liability, because by accepting employment the 
laborer has released the employer from liability? Labor is the basis 
of civilization. Let i t  withhold its hand and the forests return and 
grass grows in the silent streets. We are told in  that excellent little 
work by some of the leading lawyers in England, "The Century of 
Law Reform," which every lawyer should read, that not so long since, 
in  England, labor unions were indictable as conspiraces, and the wages 
of labor were fixed by officers appointed by capital, and it was indictable 
for a laborer to ask or receive more. There was no requirement that 
employers should furnish safe appliances, no limitations as to hours 
of labor, no age limit. With the era of more just legislation in both 
this country and England, and elswhere, shortening the hours 
of labor, forbidding child labor, requiring sanitary provisions (425) 
and safe appliances, labor has been encouraged and the progress 
of the world i n  a few years has more than equaled that of all the cen- 
turies that are dead. Justice to the laborer has been to the profit of 
the employer. The courts should not be less just than the laws. 

BROWN, J . ,  dissenting: I cannot concur in  the judgment or opinions 
in  this case. The facts are few and simple and are all taken from 
plaintiff's evidence, who, with the exception of two character witnesses, 
was the only witness examined. Plaintiff was employed by the defendant 
as a skilled machinist. H e  was first employed as an overhauler and 
cleaner of machinery, and was then promoted to section-man. As 
overhauler he cleaned spinning frames and put spindles on them. As 
section-man he had charge of eighteen spinning frames, and it was his 
duty to repair them and to oversee and look after the hands. While he 
was an overhauler and cleaner +he discovered that four of these machines 
lacked a shifter. A spinning frame is about 25 feet long and is oper- 
ated by a shaft running through it. On one end of this shaft are two 
pulleys, close to each other and of the same size. The one nearest 
the spinning frame is tight on the shaft, and when the belt is placed 
on i t  the spinning frame is put to work. The other pulley is  loose, 
and when the belt is shifted from the tight pulley to it the machine 
is stopped and the belt revolves the loose pulley around the shaft with- 
out turning the shaft. The plaintiff testifies that a shifter is for the 
purpose of shifting the belt from the tight to the loose pulley and push- 
ing i t  back to the tight pulley again. I t  is used for the purpose of 
starting and stopping the spinning frame and prevents the belt from 
slipping back to the tight pulley and giving the machine a sudden start. 
I n  the absence of the shifter, the belt can be pushed from the 
tight to the loose pulley, and vice versu, '(by using the hand or a (426) 
bobbin, or something to push the belt off." The travis gear is a 
part of the spinning frame and is on the opposite end from the two 
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pulleys. While plaintiff was overhauling he called the superintendent's 
atrention to the absence of shifters on four of the machines in  his care. 
The superintendent did not promise to furnish the machines with 
shifters. On 23 December, 1903, the plaintifl was called upon by an 
operat i~e to repair a spinning frame. Upon examination, he fomd the 
travis gear out of order. He  stopped the machine by taking a bobbin 
and transferring the belt to the loose pulley. By some unknown means 
the belt got back on the tight pulley while plaintiff was at work on the 
spinning frame and started i t  going and cut off plaintiff's thumb. At 
the conclusion of the evidence defendant moved to nonsuit. I think the 
motion should have been granted, lor these reasons: 1. Because there 
is no evidence of negligence. 2. Rccause the plaintiff was guilty of 
negligence, which caused his injury. 3. Because plaintiff assumed the 
risk. 

1. The very foundation of the doctrine cf negligence, in its relation 
to the injurer and injured, is duty. What duty one owes to the other 
is to be determined by their relations to each other. The duty the de- 
fendant owed to an operative, operating the spinning I'rame, differs 
materially from that which i t  owed to a skilled mechanic, who fully 
understands the construction of the machine and knows its defects, while 
engaged in repairing it. The operative has a right to rely upon the 
diligence and care of the master in furnishing a safe machine to work 
and a safe place to operate i t  in, but the master is not and never has 
becn declared to be an insurer of the lives or limbs of his employees, 
although the law holds him to a high degree of care in the discharge 
of his duty. I f  an operative working the spinning frame had been in- 

jured by reason of the absence of &he shifter, in  shifting the belt 
(467) and stopping or starting the machine, I should say he would be 

entitled to recover, unless his own carelessness at  the time 
diroctly caused his injury. I gather clearly from the plaintiff's evidence 
that ihe shifter was a most convenient attachment and used for the sole 
purpose of transferring the belt from one pulley to the other. While its 
construction was such that it would necessarily hold the belt on the 
pulley to which it had shifted it, it was not designed or intended as a 
protection to the operator of the spinning frame. I t  was not primarily 
a safety device. I am sure it was never thought of as a necessary or 
reasonable protection to a machinist engaged in repairing the spinning 
frame, and that this plaintiff nor any other machinist ever so regarded 
it. I t  was used for starting and stopping the machine. The plaintiff 
was not injured while transferring the belt for this purpose. So far 
as the evidence discloses, it is perfectly safe to transfer the belt with the 
hand or a bobbin, but not so convenient, and according to the plaintiff 
it is the only time he ever knew the belt to slip. The negligence of the 
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defendant is to be determined by this rule: Could the defendant by the 
exercise of great diligence and care have reasonably foreseen that this 
skilled mechanic would have been injured while repairing that spinning 
frame, because of the absence of a shifter? The plaintiff, a skilled 
mechanic, who says he understood the machine and his trade as well 
as the average machinist, could not foresee it. How, then, could the 
master foresee i t ?  I t  may have been negligence of his duty to operatives 
upon the part of the superintendent not to get the shifters and have 
plaintiff put them on, but could any reasonable person foresee that the 
absence of the shifter might cause this pa&icular injury, not to an 
operative, but to a skilled machinist, who knew of the defect and how to 
render i t  harmless, while repaii-ing the machine? The plaintiff says 
he worked in  the defendant's mill over ten weeks before he was hurt. 
All that time he knew the four spinning frames had no shifters. 
H e  sa,vs he was called "to repair these four particular frsmes (428) 
every day," and again says ('on an average every other day." On 
these occasions he pushed the belt on and off with his hand. H e  states 
that at all times when he repaired these four machines he would take his 
hand or a bobbin and push the belt over on the loose pulley while he 
was working on the machine. "Did the bell ever slip from the loose to 
the tight pulley while you were working on these machines?" he was 
asked. H e  answered: ('No, sir." "Did you ever see it happen?" "No, 
sir. I knew the shifter was off when I went to repair this spinning 
frame (on 23 December, when he was hurt) ,  but I did not think about 
it at the time." "Suppose you had thought about it, would you have 
been afraid to work on i t  2" "No, sir." "Why?" "Because I had never 
see11 one start up like that." Plaintiff' further states that he could have 
easily thrown the belt off both pulleys and thereby prevented all possible 
injury. "I never had thrown the belt off the two pulleys before going 
to work on the frame, except when I was an overhauler, and did i t  
then to keep from wearing the bushing off." '(And you never had an 
accident before?" "No sir." 

I am at a Ioss to find any logical theory upon which it can be held 
that the defendant owed to the machinist-repairer any duty to furnish 
a shifter for this machine. Why did paintiff notify the superintendent 
of the absence of the shifters? For  the reason that he was charged with 
the duty of keeping these machines in perfect repair. Plaintiff made 
the report in  the line of his duty and for the convenience of the opera- 
tives, not for his own safety. H e  admits that he knew how to stop the 
machine without a shifter, and that by the easy, simple, and obvious 
method of pushing the belt off both pulleys, he states, he could not 
possibly be hurt while repairing it. So, I think the conclusion is irre- 
sistible that, inasmuch as plaintiff was a repairer and not an operator, 
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(429) and knew a perfectly safe, easy, and obvious method of rendering 
the machine entirely harmless without a shifter, while engaged 

in the work of repairing it, the defendant owed him no duty to put 
a shifter on the spinning frame, although the defendant may have 
owed such duty to- one r&ularly engaged in  operating the machine. 
What may have been negligence to one employee is not necessarily so 
to another employee. Consequently, I am of opinion that there is no 
evidence of actionable negligence so far  as this plaintiff is concerned. 

2. Assuming the defendant was negligent, the plaintiff was guilty of 
contributory negligence. 

There are two facts necessary to coqstitute contributory negligence: 
(a) A negligent act upon the part of the injured; ( b )  Such negligent 
act must be the proximate, nearest, most immediate cause of the in- 
jury. The p la in t8  admits that he was guilty of a negligent act. H e  is 
a skilled machinist and knew the construction of the machine and the 
use and effect of shifters. H e  knew a perfectly safe and easy method of 
repairing the machine without running the slightest risk from the ab- 
sence of a shifter. He knew that the shifter was off, and as a skilled 
machinist he knew every possible consequence that might follow. What 
was his duty under the circumstances to his master? Plainly, to use 
the safe method. He  was careless and negligent in not doing so. Where 
there is a perfectly safe method of doing a thing and another which is 
not so safe, i t  is the duty of the servant to the master, as well as to 
himself, to take the safe method. I f  he fails to do so and is injured, 
he cannot recover. Labatt on Master and Servant, sections 391-392. 
The fact that plaintiff says he forgot to do it, and did not think of it, 
does not absolve him from negligence. I t  is the very essence of negli- 
gence to forget to perform a duty which the law imposes. I f  plaintiff 
had been ignorant of the absence of the shifter, or ignorant of its uses 
and purposes, this would not apply. Notwithstanding the master's neg- 

ligence in not remedying the defect in a machine, if the defect 
(430) is-known to the servant, and the latter can, by the exercise of 

ordinary care and prudence, save himeslf from injury, it is his 
duty to do it. I f  he fails to do it, he is guilty of contributory negli- 
gence. This doctrine is applied every day to railway accidents, and i t  i s  
applicable to the relation of master and servant. Where the servant 
ii employed upon work, concerning which he has equal knowledge with 
the master, and the latter is negligent in his duty to the servant, and the 
servant is injured, he cannot recover, if he himself has been guilty of 
negligence and could by reasonable care have avoided the injury. Wood 
on Master and Servant, section 328. "The servant is himself bound 
to exercise proper care and cannot claim indemnity from the master 
for an injury resulting to him which might have been prevented if he  
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had himself been reasonably diligent." Wood on Master and Servant, 
supra. I t  is useless to cite more authority for this. The author is 
sustained by all other text-writers and adjudications with which I am 
acquainted, and cites many authorities in his support. See, also, Crutch- 
field v. R. R., 78 N. C., 300. The doctrine is founded upon the broad 
and reasonable principle that, notwithstanding another's negligence, if 
the injured person has the opportunity by the exercise of ordinary pru- 
dence to avoid injury from it, and he fails to do so, he is himself guilty 
of negligence which is contributory, because i t  is the proximate cause. 
This is the foundation of the so-called doctrine of the "lait clear chance,'' ' 

as first declared in Davies v. iWa.nn, 10 M .  and W., 546. All persons 
are expected to exercise ordinary care and prudence in  their dealing with 
their fellows; consequently, he who has the last clear chance to avoid 
and prevent a n  injury, and does not exercise reasonable care and pru- 
dence to do so, is himself responsible for it, for his negligence is the 
immediate or nearest cause. As is well said by Shepherd, C. J., in  Smith 
v. R. R., 114 N. C., 728, the principle of Davies v. Mann simply fur- 
nishes a means of determining whether plaintiff's negligence is 
a remote or proximate cause of the injury. This suggestion of (431) 
Judge Shepherd is commented on with approval by the annotator 
to 55 L. R. A., 419. The plaintiff had the last opportunity to render 
his master's negligence absolutely harmless. Had he exercised ordinary 
care and used the knowledge he possessed, he would have pushed the 
belt off both pulleys. I t  was a simple, easy method of obviating the dan- 
ger from the need of a shifter, so far  as plaintiff was concerned, and he 
knew it. A prudent mechanic exercising his wits would thus have en- 
tirely disconnected the machine from the motive power of the mill. 
Then he would have been absolutely safe. But he forgot i t ;  did not 
think of it. The plaintiff had the last clear chance to avoid the injury 
by exercising ordinary care. H e  failed to do it. I t  is negligence and the 
proximate cause of the injury. If he had done what he should have 
done under the circumstances, the injury could not have been inflicted. 

There was something said in the argument of this case about the 
failure to supply the shifter being "continuing negligence" and barring 
the defense of contributory negligence. The answer to this is very 
fully and clearly stated by Justice Hoke in  Hicks v. Mfg.  Co., ante, 319. 
I think the expression "continuing negligence" is a misnomer, a rnisap- 
plication of terms. I n  using it in  the Greenlee case, the present Chief 
Justice did not refer to it as a "doctrine of the law of negligence." He  
evidently meant to charge the railway company with a "continued neg- 
lect" of a statutory duty of so grave and flagrant character that it shut 
out entirely any consideration of the negligence of the injured brakeman. 
All negligence is continuing, whether that of the injurer or injured. I t  
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must be existent and potential at  the moment the injury is inflicted or 
i t  is not negligence. 

(432) 3. The plaintiff assumed the risk of any injury from the ab- 
sence of the shifter. 

I will sum up the facts pertinent to this defense: Plaintiff is a ma- 
chinist of six years' experience; was an crerhauler and cleaner; knew 
then of the absence of the shifters ; called superintendent's attention to i t ;  
he failed to supply them. After that, plaintiff accepted the superior posi- 
tion of section-man and contracted specifically to repair these particu- 
lar machines, with full knowledge of the defect. Why was p la in t8  
willing to assume this risk? Because he knew an easy and safe method 
of guarding against all possible danger to himself from absence of the 
shifters, and therefore he ran no risk. Volenti non fit injurricc. Why 
does he fail to use such method? Because he forgot i t ;  did not think of 
it, and because in all his experience he had never known the belt to 
shift back before this occasion. Upon such facts, I hazard the state- 
ment, no court in this country or England has permitted a plaintiff to 
recover. 

The servant, upon hiring to the master, assumes all the risks and 
hazard incident to the business. He  assumes the risk of all plainly 
obvious dangers and all that he personally knows of at  the time he 
enters into the service. 20 Am. and Eng. Enc. (2  Ed.), 110, and the 
many cases cited. Forgetfulness of the risk by the servant is no ex- 
cuse. Ibid., p. 1.20. I t  is his duty to think. Our present Chief Justice 
has defined assumption of risk as follows : "That when a particular 
machine is defective or injured, and the employee, knowing it, continues 
to use it, he assumes the risk. The doctrine has no application where 
the lam requires the adoption of new devices (automatic couplers) and 
the employee is  ignorant of that fact or expecting daily compliance." 
I n  this case the shifter was no new device required by statute to be used, 
and the superintendent had refused to furnish them before plaintiff con- 
tracted as section-man to repair the machines. The definition of the 

Chief Justice is supported by the overwhelming weight of au- 
(433) thority. He  evidently had in mind and followed Crutchfield v. 

R. R., 78 N. C., 300, for it expressly holds that where the servant 
knows of the defect when he enters into service, or remains in service 
with full knowledge, he cannot recover. Crutchfield's case was decided 
by a Court of great ability, and the opinion written by Judge Bymum, 
conceded to be a law writer of great accuracy and clearness. He  says, 
where the servant has equal knowledge with the master, he takes the 
risk. This servant knew of the defect before he accepted the place, the 
duties of which required him to repair the machine, and he knew how to 
obviate any danger. Crutchfield's case is cited and approved in Johnson 
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v. R. R., 81 N .  C., 453; CowZes v. R. R., 84 N. C., 309; and Porter v. 
R. R., 97 N.  C., 66. The same principle is  stated in Co)wZes' case, de- 
cided by Smith, Ashe and 12u$n, who succeeded the Court which decided 
Crutchfield's case. I t  is again stated with clearness by Men-imon, J., 
in Pleasants v. R. R., 95 N .  C., 196. The same identical principle is 
stated by Avery, J.,G Hudson v. R. R., 104 N. C., 502, citing and ap- 
proving the previous cases which I have named. I n  Ausley v. Tobacco 
Co., 130 E. C., 34, the same principle is stated by Judge Purches: 
"Where an employee knows all about the machinery and its defects 
before entering upon the work, he assumes the risk incident thereto." 
This reasonable and just principle has become imbedded into the juris- 
prudence of this State by repeated adjudications from 1878 to 1903, 
made by many able judges, whose opinions all of us should rcspect. 
The decisions of the New York court are in line with those I have 
quoted. Mull v. Curtice. 77 N. Y., Supp., Schultz v. Rohe, 149 N. Y., 
132; IInrtwig v. Co., 118 N. Y., 664; also, in Indiana, Salem Stone (Jo. 7.. 
O'Br ien,  12 Ind. App., 217, and cases there cited. R. R. v. Brow%, 142 
Ind., 669, is a strong case from that court. "In a case where the servant 
is mature and experienced, the law never imposes the duty on the master 
of becoming eyes and ears for his servant, where there is nothing 
to prevent the servant from using his own eyes, ears, and ex- (434) 
perience to avoid danger." The Massachusetts Court has rendered 
many decisions uniformly sustaining these views. I n  Ward v. Connor, 
182 Mass., 170, that Court says: '(Further, it would seem, notwith- 
standing some things in  the plaintiff's testimony, as though he must 
have been familiar with the operation of the machine, and that the 
risk of attempting to mend the belt in  the manner in  which he did was 
or ought to have been obvious. But if it was not, i t  would at least seem 
that he was wanting in due care in  attempting to mend the belt 511 the 
manner in  which he did, without taking any precautions to see whether 
the machine was liable to start." 

Not only are the adjudicated cases in  the best courts in line with 
these views, but so are the text-writers. Dresser, ch. 8, sections 87-88. 
This writer substantially says that the servant assumes all risks from 
defective machinery known to him or which ought to have been known 
to him at the time he contracted to operate or repair it. Section 92. 
"When the servant uses machinery he knows to be defective he is bound 
to use special precautions, and if he fails to do so and is injured, he 
cannot recover." Bailey Master's Liability, p. 169. The author cites 
cases from mahy states in  support of his statement. To the same effect 
are the decisions of Illinois, ;Michigan, and Iowa. The same author 
lays down the proposition that when there is a perfectly safe method 
known to the serrant, and he pursues one less safe for his own conven- 
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ience or from carelessness, he assumes the risk and cannot recover for 
an injury received. Page 169, citing numerous cases. Thompson on 
Negligence states the law as Dresser and Bailey declare it to be. Sec- 
tion 4610. Justice Hoke, in Hiclcs u. &Ifg. Co., anle, 319, states his con- 
ception of the rule to be as follows: "The employee, ordinarily, has a 

right to assume that the employer has done his duty. This as- 
(435) sumption is not absolute, however, nor held to obtain in  the face 

of established facts, and where the defects and dangers attribut- 
able to the master's negligence have become known to the employee and 
the risks appreciated under certain circumstances, these conditions 
may be classed with the ordinary risks which the employee does assume." 

The rule laid down in  Sims v. Lindsay, 122 N.  C., 678, by Clark, J., 
is reiterated by him in Lloyd v. Hanes, 126 N .  C., 362, and taken in  
connection with the definition given by the same learned judge in  
Greenlee's case, above quoted, shows plainly that he is consistent in  
holding that the servant assumes the risk where (as in this case) he 
knew of the defective character of the machine and should have known 
the extra risk. 

Measured by the rule laid down by either of my learned brothers, 
this plaintiff ought not to recover, because he knew of the defect, and 
he knew of the possibility of the belt's shifting itself in consequence 
of such defect. H e  was a skilled machinist and knew the connection 
between the pulleys and the travis gear, and knew his danger if 
the machine suddenly started. H e  also knew of a simple and easy 
method of rendering the machine absolutely safe so far as he was con- 
cerned, notwithstanding the defect, and he negligently failed to take 
the proper precaution to prevent a sudden start. I n  the recent case 
of R. R. v. McDade, 191 U.  S., 69, Justice Day, speaking for the 
Court, after stating the general rule as to the assumption of risk, says: 
"This rule is subject to the exception that where a defect is known 
to the employee, or is so patent as to be readily observed by him, he 
cannot continue to use the defective apparatus in the face of knowledge 
and without objection, without assuming the hazard incident to such a 
situation. I n  other words, if he knows of a defect or i t  is plainly 
obvious, so that he may be presumed to know it, and continues in  
his master's employ without objection, he is taken to have made his 

election to continue in the employ of the master notwithstanding 
(436) the defbct, and in  such case cannot recover." This decision is 

in  line with nearly all the cases in  this Court from 1878 to 1903. 
The only case in our Reports which militates againit the views I 

hare attempted to express, so far  as I can see, is Orr's case, 132 N .  C., 
691. The force of that case, however, is destroyed, because in this 
and Hi~lcs v. Mfg. Co., supm, the Court repudiates the idea that the 
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principle enforced in the Grleenlee and Troxler cases has any ,applica- 
tion to cases like this. 

For the reasons I have given, I think this Court should reverse the 
ruling of the Superior Court. 

~ i d c e  the opinion of the Court and my dissenting opinion in this 
case were written, a concurring opinion has been filed. As the con- - & 

curring opinion does not discuss the facts of the case at  all, I am 
ignorant as to .  its purpose. The definition of assumption of risk 
formulated in  the opinion of Clark, J., in Greenlee's case is the defini- 
tion I applied to the conduct of this plaintiff. I have seen no express 
repudiation of i t  by any one until now, and, therefore, felt at liberty 
to use it. I fully concur in the general principles and humane ideas 
so beautifully expressed in  the concurring opinion of the Chief Justice. 
I think, however, the ordinary rule as to assumption of risk does not 
apply to the facts of this case. As before stated, if the plaintiff had 
been an operative injured, without serious fault on his part, because 
of the defect in  the spinning machine, I should say without hesitation 
he should recover damages. But this is the case of a skilled machinist 
sent to repair this very machine, who himself states that he knew of 
the defect and knew an easy method of guarding against any possible 
danger from the defect, and "forgot" to use i t  and did not think i t  
"worth while." To apply the ordinary rule as to assumption of risk 
under such circumstances is practically to make the manufacturer an 
insurer of the machinist whom he employs to repair the defective 
machine. When the nialchinist is engaged in  repairing one de- 
fect, i t  is his duty to guard against injur*y from any defect in  (437) 
the same machine, especially when, as in this case, he knew it, 
and knew an easy and obvious method of doing it. H e  should not be 
measured by the same yardstick as the operative running the machine 
in  his daily occupation. 

Cited: Tanner v. Lumber Co., 140 N .  C., 478; Horne v. Power Co., 
141 N .  C., 56; Moore v. R. R., ib., 113; Mathis v. R. R., 144 N. C., 
164; B g t t  v. R. R., ib., 256; Free v. Fiber Co., 150 N .  C., 737; Helms 
v. Waste Co., 151 N.  C., 372; Bissell v. Lumber Go., 152 N.  C., 125; 
Walters v. Sash Co., 154 N.  C., 326; Reid v. Rees, 155 N.  C., 234; 
Eplee v. R .  R., ib., 295; Russ v. Harper, 156 N .  C., 449; Pettit v. R .  R., 
ib., 139; Pritchett v. R. R., 157 N. C., 102; Pigford v. R .  R., 160 N.  C., 
97; Binsley v. L~~rnber  Co., 165 N.  C., 126; Tate v. Mirror Co., ib., 
284; Xasser v. Lumber Co., ib., 243; Walters v. Lumber Co., ib., 392; 
Deligny v. Furniture Co., 170 N .  C., 203; Wright v. Thompson, 171 
N.  C., 93; Howard v. Wright,  173 N .  C., 341; Atkiru v. Madry, 174 
N. C. 192; Wcwe v. R. R., 178 N. C., 506; Wallace v. Power Co., 176 
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N. C., 5,61; Thompson  v. Oil  Co., 177 N.  C., 283 ; Clements v. Power Co., 
178  N. C., 56 ;  Beck v. T a n n i n g  Co., 179  N .  C., 1 2 6 ;  J o m s  v. Taylor,  
ib., 297;  Xmi th  v. R. R., 182 N. C., 298. 

(Filed 23 May, 1905.) 

Vacant  L a n c l s - - G r a n t s - E l z t r i e s - R e p ; s t r a f i o t s  of 
Grantees. 

1. Under section 2751 of The Code, all vacant and unappropriated lands be- 
longing to the State, with certain well-defined exceptions, may be entered 
and grant taken therefor. 

2. By making the entry as  prescribed by law the enterer does not acquire any 
title to the land, but only the right to call for a grant upon compliance 
with the statute, and the grant when issued relates to the entry and 
rests the title in the grantee. 

3. I f  a person lay an entry upon and procure a grant for land covered by a 
grant, he acquires no title thereto, as  the State by the senior grant parted 
with i ts  title. 

4. I f  land be opened to entry and a grant be issued therefor, such grant cannot 
be attacked collaterally for  fraud, irregularity, or other cause; but if the 
land be not subject to  entry, the grant is void and may be attacked col- 
laterally. 

5. Under chapter 40, Laws 1893, extending the time for the registrations of 
grants, with a proviso that nothing therein contained shall have the effect 
to divest any rights, titles, or equities in or to  land covered by such grants, 
acquired by any person from the State by any grants issued since such 
grants were issued, the plaintiff who claimed under a grant issued in 1875 
and registered in 1878 acquired no right, title, or equity in the land a s  
against a grant issued to the defendant in 1848 and recorded in 1895, 
where neither grantee had actual possession of the land. 

(438) CONTROVERSY without  action by  Joseph  W. J a n n e y  a n d  others 
against N a n n i e  G. Blackwell, heard  b y  Webb,  J., a t  F e b r u a r y  

Term, 1905, of CALDWELL. 
T h i s  i s  a controversy without  action submitted t o  the  Cour t  upon  

facts  agreed f o r  t h e  purpose of settling t h e  matters  i n  difference be- 
tween t h e  plaintiffs a n d  t h e  defendant under  section 567 of T h e  Code. 
T h e  plaintiffs c laim t h e  land  i n  controversy under  g r a n t  No.  883 t o  
W. D. Sprague  f o r  640 acres dated 29 December, 1875, a n d  registered 
i n  t h e  office of the  Register. of Llceds of Caldwell County, 3 1  October, 
1878, a n d  b y  mesne conveyauces making  a complete chain of tit le to 
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the plaintiffs, allPof which are in  due form and registered. The de- 
fendant claims title to the land under Grant No. 265 to Wilson Foster 
for 100 acres, dated 23 December, 1848, and registered in the office 
of the Register of .Deeds of Caldwell County, 5 April, 1895, and by 
membe conveyances making a complete chain of title to the defendant, 
all of which are in  due form and registered. I t  is admitted that both 
grants covered the land in controversy, and it is also agreed that neither 
the plaintiffs nor the defendanis nor those under whom they claim 
title have ever held any possession of the land in controversy, or any 
part  of it, included in either of the said grants, except the recent entry 
by the defendant for the purpose o'f cutting trees therefrom. 

The court being of opinion that upon the facts agreed the plaintiffs 
ought not to recover, rendered judgment for the defendant. Plaintiffs 
excepted and appealed. 

L. D. Lozue for plaintiffs. 
Marl% Squires for defendant. 

CONNOR, J., after stating the facts: The statutes in force in  (439) 
this State for =ore than a century have permitted "all vacant 
and unappropriated lands belonging to the State" with certain well- 
defined exceptions, to be entered and grants taken therefor. Code, 
section 2751. "To be subject to entry under the statute, lands must 
be such as belong to the State and such as are vacant and unapprogri- 
ated." Hall v. Hollifield, 76 N. C.,  476; S. v. Beveiv, 86 N. C., 588. 
By making the entry as prescribed by law the enterer does not acquire 
any title to the land, but only a "preemption .right," or, as it is some- 
times called, an "inchoate equity," o r  right to call for a grant upon 
compliance with the statute. The grant, when issued, relates to the 
entry and vests the title in the grantee. The land when granted is no 
longer subject to entry-as "vacant and unappropriated lands." 
Featherston v. Mills, 15 N. C., 596; Hoover v. Thomas, 61 N.  C., 184; 
8. v. Bevers, szcpm; flewton v. Brown, 134 N.  C., 439. I t  follows, 
therefore, that if one lay an entry and procure a grant for land 'covered 
by a grant, he acquires no title thereto, for the reason that the State 
has by the senior grant parted with its title. Stanmire v. Powell, 35 
N.  C., 312. I f  the land be open to entry and a grant be issued there- 
for, such grant may not be attacked collaterally for fraud, -irregularity, 
or other cause. This can be done only by the State or by pursuing 
the provisions of section 2786 of The Code. But if the land be not 
subject to entry, the grant is void, and may be attacked collaterally. 
Pr ior  to 1885 the statutes provided that all grants, deeds, etc., be reg- 
istered i n  the county wherein the land was situated within two years 
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from the date thereof. K i t h  one or two omissions, the Legislaturd 
uniformly extended the time for registration for two years. This Court 
with equal uniformity held that such instruments, when registered 
within two years from their date or within the extended period, were 
good and valid for all purposes from their date by relation. Referring 
to grants, it was said in Hill v .  Jackson, 31 N. C., 333, that "the passage 
of the acts . . . prolonging the time within which grants shall be 

registered in the county has practically the effect of rendering 
(440) nugatory that clause in  them. . . . The grants, then, may 

be registered at  any time, if at  that time there be any law 
authorizing the act. . . . I f  the registration of the grant was legal, 
then i t  must have the effect of relating back; this is a necessary con- 
sequence and daily recognized in our practice." The same doctrine 
prevailed in  regard to deeds. Walker v. Coltraine, 41 N.  C., 79; 
Phifer v. Barnhart, 88 N.  C., 333. At the session of 1885 the Legis- 
lature enacted a statute which worked a radical change in  regard to 
the registration of deeds. Chapter 147, Laws 1885, declares that no 
deed, ete., shall be valid at  law to pass any property, as against cred- 
itors or purchasers for value, but from registration. Wo time mas fixed 
within which such instruments were to be recorded. From that time 
it became unnecessary to pass the usual act extending the time for 
registration of deeds. The Legislature at  that sessivn and until 1893 
failed to extend the time for registering grants. I n  Wyman 2;. Taylor, 
124 N.  C., 426, this Court held that chapter 147, Laws 1885, did not 
apply to grants; hence, from 1885 until 1893 there was no statute in 
force i n  this State authorizing the registration of grants after the ex- 
piration of two years from their date. By section 2779 of The Code 
they were required to be registered within two years. During the 
period between 1885 and 1893 there was no statute in force permitting 
the plaintiff to register the grant. By chapter 40, Laws 1893, it was 
provided that grants theretofore made which were required to be regis- 
tered "may be registered in the counties in  which the lands lie re- 
spectively at  any time or times within two years from the first day 
of  anb bar^, 1894, next ensuing, notwithstanding the fact that such 
specified times have already expired, and all such grants heretofore 
registered after the expiration of such specified time or times shall be 
taken and treated as if they had been registered within such specified 

time'or times: Provided, that nothing herein contained shall be 
(441) held or have the effect to divest any rights, titles, or equities 

in  or to the land covered by such grants, or any of them, ac- 
quired by any person or persons from the State of North Carolina, 
by or through any entry or entries, grant or grants, made or issued 
since such grants were respectively issued, or of those claiming through 
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. 
or under such subsequent entry or entries, grant or grants." The 
plaintiffs insist that the language of the proviso prevents the operation 
of the senior grant from relating back to its date, and gives the grant 
of 1876, under which they claim, priority. The question is thus 
presented: What '(right, title, or equity" did the grant of 1875 confer 
upon the grantee? As we have seen, the land at  the time of the is- 
suing of the grant was not subject to entry, and therefore the grantee 
acquired no right, title, or equity in  the land as against the prior 
grantee. I t  is well settled that where language is used in  a statute 
vhich has a well-defined legal meaning, the Legislature will be pre- 
sumed to have used the language with reference to such meaning. The 
plaintiff must, therefore, establish the proposition that he had some 
legal right or title to the land or some equity therein, by virtue of his 
grant. I t  is not to be doubted that the Legislature had the power to 
impose upon the persons registering their grants after the time pro- 
~ i d e d  therefor had expired, the condition that they should do so sub- 
ject to junior grants which had been registered. The registration 
of a grant is not necessary to give i t  validity for the purpose of pass- 
ing title. 24 A. and E .  Enc. (2  Ed.), 116. I t  will be noted that 
there is a marked difference in the language of the statute requiring 
the registration of deeds (section 1245 of The Code and Laws 1888, 
ch. 147) and that requiring the registration of grants. The first de- 
clares that ('no deed shall be good and available . . ." whereas the 
second directs that the grant be recorded. 

We therefore conclude that in view of the facts set out in the record 
the plaintiff had not, at the time of the registration of the grant of 
1848, acquired by the grant of 1875 any "right, title, or equity" 
as against the senior grant which gave it priority. Neither (442) 
grantee had actual possession of the land. The legal title vest- 
ing in the first grantee drew the constructive possession, which con- 
tinued until there was an ouster. I t  appears that the plaintiff had 
never taken possession; therefore, the possession is by operation of 
law in the defendant by virtue of the senior grant. I t  may be sug- 
gested that the construction which we have placed upon the proviso 
of the act of 1893 practically emasculates it-gives i t  no operative 
force. I f  the defendant had gone into actual pos~session of the land, 
thereby ousting the senior grantee, and remained in possession for 
seven years, he would have acquired title. However this may be, we 
are not at  liberty to give to the words of the proviso any other or 
larger operation than they have in  the law. The act does not profess 
to confer any right, title, or equity, but to protect such as the junior 
grantee had at the time of its passage. As he had none as against the 
senior grantee, he does not come within its provisions. 
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We are of opinion that the judgment of the court below was correct, 
and must therefore be 

Affirmed. 

Cited: McAden v. Palmer, 140 N .  C., 260; B e v y  v. Lumber Co., 
141 N. C., 394; Dew v. Pyke, 145 N. C., 301, 305; Johmon v. Lumber 
Co., 144 N. C., 718; Anderson u. Meadows, 159 N. C., 407; Westfelt v. 
Adams, ib., 421; Waldo v. Wilson, 173 W. C., 691. 

(443) 
HUET v. LUMBER COMPANY. 

(Filed 23 May, 1905.) 

Corporations-Sale of Stock-Injunction-Beceivers-Stockholder's 
Rights. 

1. Where the directors of a corporation, being authorized to  issue and sell 
stock, not exceeding the amount authorized by the charter, made a sale 
and issued the stock, it is too late for interference by injunction. 

2. A solvent corporation cannot be placed in the hands of a receiver to enable 
a stockholder who has deposited his stock with the corporation, as col- 
lateral for a debt, to have an account of its assets. 

3. A stockholder has no property in the assets of a corporation, in the sense 
that he may control it otherwise than as the charter directs. 

ACTION by William C. Huet against Piedmont Springs Lumber Com- 
pany and others, pending in the Superior Court of BURKE, heard, by 
consent, by Neal, J., at Salisbury, on 17  February, 1905, upon a motion 
to continue to the hearing an injunction and restraining order there- 
tofore granted. 

The plaintiff entered into a partnership with the defendants, Bird- 
sall and Coolbaugh, for the purpose of manufacturing and selling tim- 
ber. They afterwards organized a corporation chartered as The Pied- 
mont Springs Lumber Company. The property of the partnership 
was conveyed to the corporation-shares being issued to the parties, 
representing the interests of the members of the partnership. There 
were issued to the plaintiff 21 shares, and in addition thereto 49 shares, 
i n  payment of which he executed his note to the corporation for $4,900, 
depositing his holdings of 70 shares as security therefor. There was 
an  agreement by the terms of which the plaintiff was employed as 

superintendent at  a fixed salary. At a meeting of the stock- 
(444) holders, the directors were authorized to sell additional stock, 
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not exceeding the amount of capital stock authorized by the charter. 
The plaintiff alleges that the 49 shares for which he gave his note 
were paid out o fthe profits of the business. Thi sis denied by the 
defendants. After maturity of the note, the directors held a meeting 
in  the city of Philadelphia and abolished the office of superintendent. 
At  the same meeting the secretary was directed to notify the plaintiff 
that the corporation would sell the stock so hypothecated, at a time 
and place named, for the payment of the note of $4,900. 

The directors also sold to the defendants, A. L. and F. Lueker, 140 
shares of the capital stock of the corporation of the par value of $100 
per share for the sum of $10,000. To this the plaintiff objected. The 
defendants admit the sale of the stock and allege that the property 
conveyed to the corporation was overvalued by the plaintiff and that 
the stock was not worth par ;  that the corporation was in need of 
money and that efforts were made to sell stock at  par without success; 
that the sale to Lueker had been consummated, the money paid, and 
the stock issued prior to the beginning of this action. The plaintiff 
avers that corporation is amply solvent and that his share of the 
profits from the business, as shown by a schedule of its assets, are 
sufficient to pay the note of $4,900. The defendants admit solvency, 
but deny that the assets are of the value alleged, and set out at much 
length the history of the dealings between the plaintiff and the corpor- 
ation, the reasons which induced the directors to abolish the office of 
superintendent, etc. The plaintiff prays that the sale of the stock to 
Lueker be declared void and enjoined; that the sale of his stock be 
enjoined until he can have an account of the assets of the corporation 
taken, and that a receiver be appointed. From an order vacating the 
restraining order and refusing an injunction the plaintiff appealed. 

John T .  Perkins for plaint i f .  
Avery. & Ervin for defendants. (445) 

CONNOR, J., after stating the facts: His  Honor states that he finds 
by an examination of the affidavits that whatever equity i t  set out by 
the plaintiff is fully met and negatived by the defendants and the 
proofs offered. We have examined the affidavits in the record and con- 
cur in this opinion, 

I n  regard to the issue of the 140 shares of stock to the defendants, 
Lueker Bros., i t  appears that it is a fact accomplished. The money 
has been paid and the stock issued. The directors were authorized 
to issue and sell stock not exceeding the total amount of authorized 
capital stock. I t  is doubtful whether this express power conferred by 
the resolution authorized the sale at  less than par. 10 Cyc., 763; 
Womack Pr .  Corp., 208. However this may be, the sale having been 
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made, i t  is too late for interference by the injunctive power of the 
court. I f  the plaintiff wishes to attack the issue, he is in  a position 
to do so when the cause shall come on to a hearing. 1 Cook on Stock 
and Stockholders, 30-44; 26 Am. and Eng. Enc. (2  Ed.), 842. I f  he 
desires to enjoin its transfer, pending the litigation, he may by motion 
i n  the cause, for good cause shown, do so. 

We can see no reason why the operation of a solvent corporation 
shall be stopped and its affairs put into the hands of a receiver to 
enable the stockholder, who has deposited his stock as collateral for 
a debt, to have an  account of its assets. I t  is elementary learning that 
a stockholder has no property in  the assets of a corporation, in  the 
sense that he may control it otherwise than as the charter directs. 
I f  he gives his note to the corporation i n  payment of his stock, i t  is 
a debt due the corporation, which, until paid, is an asset. Womack 
Pr .  Corp., 197. I f  the assets of the corporation are as valuable as 
the plaintiff avers, he has the benefit of them in the enhanced value 

of his stock, which he may redeem or, if sold, obtain a large 
(446) price therefor. We are unable to perceive why he should be 

permitted to have the court place the corporate property i n  the 
hands of a receiver. I t  would seem that the appeal is a fruitless ven- 
ture. The court having refused the injunction, there is no legal rea- 
son why the corporation should not proceed with the sale. We forbear 
expressing any opinion upon the merits of the controversy. The judg- 
ment is 

Affirmed. 

Cited in Re  Parker 177 N .  C., 468. 

CHEEK v. WALKER. 

(Filed 23 May, 1W5.) 

Wills-Contingent Remainders, Convoyame of-Contingenci~s. 

1. Where a father devised to his son (the plaintiff) certain property, and 
by a codicil provided if his son "dies unmarried or leaving no children" 
the property shall go to certain relatives : Held, that deeds executed by 
said relatives and by the chiIdren of such as were dead, conveying to the 
plaintiff "all the right which they now have or may hereafter have" in 
said property, vest in him an indefeasible title. 

2. Contingencies, which import a present interest of which the future enjoy- 
ment is contingent, are devisable and descendible, and may be the subject 
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of release in certain cases, operating as an estoppel on the heirs and 
effectual as a valid conveyance. 

CONTROVERSY without action by Thomas Edgar Cheek and wife 
against John B. Walker, heard by Peebles, J., at May Term, 1905, of 
DURHAM. 

This is a controversy without action, submitted upon an agreed 
state of facts, under Code, section 567. J. W. Cheek, being the owner 
in,fee of the locus in  quo, exelcuted his mill in due form and 
died during 1878. The will was duly admitted to probate. H e  (447) 
devised the land described in the deed attached to the record, 
together with other real estate, to his son, the plaintiff, T. E. Cheek. 
He executed a codicil 20 May, 1875, in  the following words: "If 
Thomas Edgar dies unmarried, or leaving no children, I wish two- 
thirds of his property to go to my brotheh and sisters, and the other 
third to his mother." The plaintiff was at  the time of his father's 
death 9 years of age. H e  is now married and has one child. 

J. W. Cheek left surviving his widow, Rebecca H., who has since 
iiltermarried with A. D. Xarkham. He  also left surviving one brother 
and several sisters-some of whoni have died leaving children. The 
mother of plaintiff, together with her husband; the living sisters, to- 
gether with their husbands, and the children of the deceased brother 
and the deceased sisters, have all executed deeds to the plaintiff, reeit- 
ing the execution of the will, the terms of the codicil, and in considera- 
tion of $10 conveying, releasing, confirming, and qaitclaiming all the 
right which they now have or may hereafter have in  and to the lands 
devised as aforesaid. Said deeds are duly proven and recorded. On 
10 March, 1905, the plaintiff contracted to sell to the defendant a 
portion of the land devised to him as aforesaid for a full and valuable 
consideration. Pursuant thereto he, together with his wife, has exe- 
cuted and tendered a deed, with full warranty and in  proper form, 
conveying to him said land. The defendant declined to accept said 
deed for that plaintiff cannot make a good and indefeasible title, etc. 
The question submitted for the decision of the Court is whether, upon 
the facts agreed, the deed does convey a good and indefeasible title. 
His  Honor being of the opinion that it did, rendered judgment accord- 
ingly, to which defendant excepted and appealed. 

Manning & ~oushee for plaintif. 
Winston & Bryant for defendant. 

CONNOR, J., after stating the facts: The plaintiffs contend that by a 
proper construction of the will of John W. Cheek and codicil thereto, 
the word "or" should be read "and," so that the contingency upon 
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which the title to the land should vest in the mother and brothers and 
sisters would be both dying unmarried and leaving no children. I f  
this view should be adopted, Thomas Edgar having married and had 
issue, the title has become absolute. It is suggested that the word "un- 
married" primarily means never having been married. There seems 
to be au~hori ty  to support the contention, and in view of the fact that 
the plaintiff was only 9 years of age at the date of the will and the 
death of the testator, and was his only child, it is more than probable 
that such mas his intention. I t  is hardly probable that he intended 
to tie up, during his life, the title to his inheritance, consisting of 
houses and lots, tobacco factory lot and cotton gin lot, in  a growing 
town, for the benefit of his (testator's) brothers and sisters and his 
widow. This view is strengthened by the fact that he gives, in the 
event of his (Thomas Edgar's) death, one-third to his mother. H e  
could hardly have intended that this limitation should extknd through 
the lifetime of his son for the benefit of his mother, who was many 
years his senior. The same may be said of his intention respecting 
the interest given his brothers and sisters. Authority may be found 
to sustain the suggestion that the primary intention of the testator 
would be effectuated by reading the word "or" as "and." Underhill 
on Wills, 448; 30 Am and Eng. Enc., 691 ; Tzwner c. Whiffed, 9 
X. C., 613. We do not deem it necessary, houiever, to pass upon the 
question, because in our opinion the deeds executed by those who, in 
the event of the death of Thomas Edgar, unmaried or without leaving 

children, would take, vest in him a good and indefeasible title. 
(449) Approving Whitfield v. Garris, 134 N. C., 24, we are of opinion 

that Thomas Edgar took a fee, defeasible on condition that he 
dies unmarried and leaving no children, in  which event the mother and 
brothers and sisters would take. We considered the effect of the con- 
veyance by those who will in  the event provided for take in  Kornegay 
v. Miller, 137 N.  C., 659. We do not deem it necessary to review the 
authorities. 

The appellant does not call to our attention any authority in con- 
flict with our conclusion in that case. H e  suggests that a decision of 
this Court cannot "bind unborn generations, who may and no doubt 
will some day contest defendant's title if they can." Undoubtedly, 
no court can, otherwise than by declaring the law as it understands 
i t  in a cause brought before it for adjudication, bind unborn gener- 
ations. We can only adjudge rights as they are presented to us. The 
stability of our decisions must rest upon the reasons upon which they 
are based, the value of the authorities cited, and the well-settled prin- 
ciple that courts will not lightly or save upon overpowering necessity 
unsettle decisions which have become rules of property upon which 
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people have relied and invested their money. We gave the snbject 
i n  h'orlzegay v. Miller a careful and we think thorough investigation. 
While we reviewed the decided cases in  this Court and endeavored to 
gather and declare the principle upon which they are founded, we 
brought none of them into controversy,, unsettled no conclusion reached 
nor disturbed any right acquired under them. We declared as the 
conclusion to be drawn from them that the deeds executed by those 
entitled to the contingent remainder passed to and vested in the grantee 
cr assignee a perfect title, operating not simply by way of an executory 
contract or estoppel, but as an executed contract, and that in the ab- 
sence of fraud or imposition the Court would not inquire into the ad- 
equacy of {he consideration. We think this conclusion in accordance 
with the latest authorities and "the reason of the thing," and 
see no reaeon, upon further consideration, to doubt the ~ound-  (450) 
ness of that decision. 

There is, however, another view of the subject which we overlooked 
i n  the opinion, which strengthens and sustains our view. I n  Wright 
21. Wright, 1 Ves. Sen., 410 (27 Eng. Reprint, I l l ) ,  Lord Chancellor 
Hardwicke said: "This is a claim by an heir at law against the act 
of his ancestor. done for what this Court calls a valuable consideration 
in  the second degree by way of provision or advancement for a younger 
child. There are two questions. Whether Robert had such a contin- 
gent interest, right, or possibility in the lands in question as by any 
act in  the consideration of this Court he could convey, assign, or dis- 
pose of. Secondly, supposing he had such a contingent interest as a 
possibility is properly described to be, whether in fact he has con- 
veyed i t  by the deed he has executed." After discussing the terms 
of tht? will under which Robert took, the Lord Chamcellor says: '(But 
still i t  was an executory devise, not a remainder on a fee given before. 
. . . But that is still in contemplation of law a possibility, which, 
though the law will not permit to be granted or devised, still i t  may 
be released, as all sorts of contingencies may, to the owner of the land. 
The  reasons for the law not allowing such a disposition, which this 
Court will, are mostly very refined, and as L o ~ d  Cowper says in  Thomas 
v. Freeman (2 Vern., 563), would not have prevailed now." His 
Lordship at some length discusses the reason and history of the law, 
and concludes a review of the authorities by saying: "This is the same 
thing, though not in that shape; the court not laying weight on the 
manner, but the substance." H e  answers the second question by say- 
ing that though the grantor had left out the word possibility in the deed, 
"It is trne, he had no immediate claim or demand; but the word claim 
may describe i t  i n  presenti or futuro, etc." Blackstone (2 Com., 290) 
says: ('Yet reversions and vested remainders may be granted; because 
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(451) the possession of the particular tenant is the possession of him 
in  reversion or remainder; but contingencies and mere possi- 

bilities, though they may be released or devised by will or may 
pass to the heir or executor, yet cannot (i t  hath been said) be assigned 
to a stranger, unless coupled with some present interest." We find a 
note i n  Lewis' Blackstone, 290, which so clearly expresses our view 
and fully sustains our decision in Kornegay v. Millel; 137 N.  C., 659, 
noting the distinction, sometimes overlooked, between contingent inter- 
ests where the person is certain, but the event upon which he will take 
uncertain and mere possibilities, that we quote i t  at length: "Mr. Rit- 
son remarks that, independently of thus confounding contingencies 
and mere possibilities, as if they were in  pari ratioae (the same reason, 
i.e., under the same rule)-which they certainly are not-there is here 
a great mistake: first, in  describing mere possibilities to be such as 
may be released or devised by will, etc., and, secondly, in  supposing 
devisable possibilities to be incapable of being assigned to a stranger. 
For, in the first place, there is  this wide difference between contingen- 
cies (which import a present interest of which the future enjoyment 
is ccii+ingelit) and mere possibilities (which import no such present 
interest), namely, that the former may be released in certain cases, 
and are generalIy descendible and devisable, but not so the latter. Sup- 
pose, for instance, lands are limited (by executory devise to A in fee, 
Eut if A ~hcu ld  die before the age of 21, then to C in  fee) this is a 
kind of possibility or contingency which may be released or devised, 
or may pass to the heir or executor, because there is a present interest, 
although the enjoyment of i t  is future and contingent. But where 
there is no such present interest. as the hope of succession which the 
heir has from his ancestor in general, this, being a mere or naked pos- 
sibility, cannot be released or devised." 

The learned counsel for appellant says: "We grant that the deeds 
executed by the present brothers and sisters of J. W. Cheek bind them, 

and if the present status quo remains until the death of Thomas 
(452) Edgar the defendant's title will be perfect and indefeasible. 

But how is i t  possible for the deed of a brother of J. W. Cheek 
to operate as an estoppel upon his heir, when as a matter of fact such 
brother never owned the property in  dispute, was never in possession, 
and never had any interest i n  i t  until the happening of a certain event, 
to wit, the death of Thomas Edgar?" 

The answer to the suggestion is, we think, manifest. The brothers 
and sisters of J. W. Cheek owned such an interest as was devisable and, 
if not parted with, descended to their heirs. As we have seen, without 
any controversy, this interest was the subject of release to the owner 
of the land-which would in any event operate as an estoppeI on their 
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heirs-and, as we hold, is equally effectual as a valid conveyance. We 
have in  deference to the evident doubts entertained by the learned coun- 
sel given the question a careful reexamination, with the result stated 
herein. While we adhere to what mas said in Kornegay v. Miller, in  
any aspect of this case the deed of the plaintiff, Thomas Edgar, con- 
veys a good and indefeasible title, either by way of a conveyance or 
a release. The judgment must be 

Sffirmed. 

Cited: Smith v. Moolqe, 142 N .  C., 299 ; Elkins v. Xeigler, 154 N.  C., 
375; Ham v. Ham, 168 N .  C., 492; Bowden v. Lynch, 173 N .  C., 208; 
Shuford v. Brady, 169 N. C., 227. 

COMMISSIONERS v. STAFFORD. 
(453) 

(Filed 23 May, 1905.) 

Counties-Bonds for Necessary Expen.ses-Statutes-Amendments. 

1. The Legislature has the power to pass an act authorizing a county to issue 
bonds for the purpose of raising funds to discharge an indebtedness in- 
curred for necessary expenses. 

2. When an act has been passed in accordance with Article 11, section 14, of 
the Constitution, an amendment, which does not increase the amount of 
the bonds or the taxes to be levied or otherwise materially change the 
original bill, may be adopted by the concurrence of both houses of the 
General Assembly. 

3. An amendment to a bill authorizing county commissioners to issue bonds, 
which struck out a provision permitting the commissioners to purchase, 
at the end of five years and annually thereafter, one-fifth of the bonds, 
does not materially affect the original bill. 

ACTION by the Board of Commissioners of Chatham County against 
F. M. Stafford & Co., heard by Long, J., at May Term, 1905, of 
CHATHAM. 

This is a civil action submitted to the court upon the following agreed 
statement of facts: "The Legislature of North Carolina, at  its session 
of 1905, passed an act, set out in  the record, authorizing the Commis- 
sioners of Chatham County to issue and sell bonds in  the sum of 
$20,000, redeemable i n  the following manner, $2,000 ten years from 
the date of issue and $2,000 annually thereafter until the whole 
amount should be paid, said bonds to bear interest at 5 per cent. Said 
bonds were authorized to be issued to pay the outstanding indebtedness 
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incurred for the necessary expense of said county prior to 1 January, 
1905, which fact appears in the body of the act, and is  an admitted 

fact. The bill was originally introduced in the Senate, contain- 
(454) ing a provision permitting the board of commissioners of the 

ssid county, after the expiration of five years from the date 
of issue, to purchase, at their discretion, annually, an amount not 
exceeding one-fifth of the whole of said issue. This provision was 
contained in section 2 of said original bill. The bill in this form 
passed the Senate in strict compliance with the requirements of Xrt- 
icle 11, section 14, of the Constitution of North Carolina; was sent 
to the House of Representatives, and passed that body in the consti- 
tutional manner upon its first and second readings, when an amend- 
ment was offered, striking out the said section 2, and the bill as thus 
amended was passcd in thc House of Rspresentatives in  the way and 
manner prescribed by the said article and section of the Constitution; 
it went back to the Senate, which body concurred in  the amendment. 
The bill was then properly ratified as required by law. The plaintiffs, 
after the ratification of the bill, passed an order, as appears on their 
minutes, authorizing the issue and sale of the $20,000 worth of bonds 
authorized in the act, the same to be sold at  the courthouse in  Pittsboro 
on 10 March, 1905. The said sale was advertised in accordance with 
the provisions of the act, and the bonds exposed to public sale at  the 
said time and place. Several bids were offered, and F. M. Stafford 
& Co., the defendants, were the highest bidders at the sum of $20,900, 
and the bonds were awarded to them; the written bid, the acceptance 
of the same by the board, which was then in session, became a part of 
the minutes of the said board. The defendants have been furnished 
with a statement from the clerk of the board of commissioners showing 
the minutes of the board, which are satisfactory to them; also the cer- 
tified copy from the Secretary of State of North Carolina giving copy 
of the journals of both Houses of the Legislature as above stated. The 
purposed issue of bonds is for the indebtedness of the county incurred 

prior to 1 January, 1905, which indebtedness was incurred for 
(455) the necessary expenses of the county. I t  is agreed that if the 

court shall be of opinion that the said bonds are, or will be when 
issued, valid, then the defendants shall be ordered by judgment of the 
court to comply with their bid, pay the money and take the bonds; but 
if i t  shall be of opinion that the bonds issued under this act are not 
valid, then judgment shall be entered against the plaintiffs." 

The court being of opinion that the bill was duly passed and ratified 
i11 accordance with the Constitution, rendered judgment that the de- 
fendants take and pay for the bonds in  accordance with their bid. 
Defendants excepted and appealed. 
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R. H. Hayes for plaintiff. 
W .  D. Siler for defendant. 

COWNOR, J., after stating the facts: I t  is conceded, and so recited 
in  the statute and the record, that the bonds authorized to be issued 
are for the purpose of raising funds with which to discharge an indebt- 
cdness incurred for necessary expenses. That the Legislature had the 
power to pass the act is settled by numerous decisions of this Court. 
Xmathers u. Comrs., 125 N.  C., 480; Jones v. Comrs., 137 N.  C., 579. 

I t  is equally well settled that, when the act has been passed in accord- 
ance with the provisions of Article 11, section 14, of the Constitution, 
an amendment which does not increase the amount of the bonds or 
 he tax to be l e~ ied ,  or otherwise materially change the origiiial bill, 
may be adopted by the concurrence of both houses of the General 
Assembly. Glenn v. Wray, 126 N. C., 730; Brown v. Stezuart, 134 
N .  C., 357. Section 2 simply authorized the commissioners, if they 
should deem it wise, to purchase at the end of five years, and annually 
therefater, one-fifth of the bonds. This was in  no way obliga- 
tory, and we are unable to see how its omission by amendment (456) 
materially affected the original bill. I f  the commixsioners had 
seen fit to exercise their discretion the annual tax may have been in- 
creased-it certainly could not have been decreased. We said in- 
Brown v. Stewart, supra: "We can see no reason why the amendment, 
imposing no tax, creiting no debt, nor increasing the amount of the 
bonds or the rate of interest thereon, could not be adopted by the 
Senate and incorporated into the original bill on and before its second 
reading.'' This language applies to the case before us, wherein a 
section having similar relation to the original bill is stricken out. We 
are of the opinion that his Honor's judgment is correct and must be 

Affirmed. 

Citod: Bamk v. Lncy, 151 N .  C., 5 ;  Pritchard v. Commrs., 159 N .  C., 
637; CPrpgg v. Commr/.s., 162 N .  C., 484; Wagstaff v. Highway Com- 
mission, 177 N.  a., 357; Guire v. Co,mmvs., ib., 519. 
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PENLAND r. INGLE. 

(Piled 23 May, 1905.) 

Custom, How Proven-Essentials of-Brokers-Commissions for Xale 
of Land. 

1. A custom cannot be established merely by the preponderance of the evi- 
dence, but the proof must be clear, cogent, and convincing as to the 
antiquity, duration, and universality of the usage in the locality where 
it is claimed to exist. 

2. The essentials of a valid custom are that it must be uniform, long estab- 
lished, generally acquiesced in, reasonable, and so well known as to induce 
the belief that the parties contracted with reference to it. 

3. A custom which gives to a broker 5 per cent of the purchase price of land 
for assisting in its sale, irrespective of the amount, value, or character 
of the service rendered, is unreasonable and void. 

(457) ACTION by Jesse D. Penland against P. P. Ingle, heard by' 
Shaw, J., and a jury, at December Term, 1904, of BUNCOMBE. 

This was an action by a real estate broker to recover the sum of 
$250 alleged to be due him for services rendered to the defendant in  
connection with the sale of a farm in Buncombe County. The farm 
was sold at  the price of $5,000 and the plaintiff, admitting that there 
was no express contract as to the amount of his compensation, claimed 
that he was entitled to 5 per cent commissions on the gross purchase 
price by virtue of an alleged local custom by which real estate brokers, 
in the absence of a special contract, were entitled to such commissions 
for making or assisting in  the making of a sale. Verdict for the plaintiff 
for $250. From jud,ment rendered, the defendant appealed. 

Davidson, Bourne & Parker for plaintif. 
Fra& Carter for defewhnt. 

BROWN, J. The court charged the jury that the custom may be 
established by the preponderance of the evidence. I n  this there is 
error. While it may be considered settled at  this day, according to the 
views of Gray, C. J., as expressed in Jones v. Hoey, 128 Mass., 585, 
that a custom may be established by one witness, yet the testimony of 
that witness must be sufficiently convincing and patent to create in 
the minds of the jurors a full conviction of the existence of the custom. 
A custom cannot be said to be an established one if i t  is in serious 
dispute and can only be determined by carefully and nicely adjusting 
the scales to ascertain which side preponderates. The character and 
description of evidence admissible for establishing the custom is the 
fact of a general usage and practice prevailing in the particular trade 
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or business, and not the opinions of witnesses as to the fairness or 
reasonableness of it. While many early cases held that the custom 
could not be established by one witness, this rule has been al- 
most unirersally departed from. I t  is nevertheless true that (458) 
that custom must be proved by evidence sufficient to satisfy the 
jury clearly and convincingly thad such a usage existed as can fairly 
be presumed to have entered into the intention of the parties when 
the4 entered into the contract. The character of the proof must be I clear, cogent, and convincing as to the antiquity, duration, and univer- 

1 sality of the usage in  the locality where i t  is claimed to exist. Robin- 
son, v. S. S. Co., 75  Hun., 431 ; Robinson v. Butterworth, 80 U.  s . ,  363 ; 
29 A. and E. Enc. (2  Ed.), p. 415. Where the evidence is  uncertain 
and contradictory, the custom is not established, and the court should 
so instruct the jury. Desha v. Holland, 12 Ma., 513; Yarrott v. 
Thatcher, 9 Pick., 4 2 6 ;  12 Cyc., 1101; BisseZl v. Ryan, 23 Ill., 517. , 

I t  is contended that the custom is not a valid custom because un- 
reasonable. The appellate court of Illinois states the essentials of a 
valid custom as follows: "It must be uniform, long established, gen- 
erally acquiesced in, reasonable, and so well known as to induce the 
belief that the parties contracted with reference to it." Sweet v. Leach, 
6 111. ilpp. Div., 212. All the authorities sustain that statement. 

The reasonableness of the custom relied on in  this case is assailed 
because i t  does not take into consideration the character of the service 
rendered. The defendant contends that the custom to pay 5 per cent 
commission on the purchase price is restricted to those cases where 
the broker furnished the customer and was the procuring cause of the 
sale, and that a custom, if any existed, which allowed 5 per cent for the 
services which the defendant testifies were rendered by the plaintiff 
in  the cause is unreasonable. I n  this view y e  concur. 

The testimony of the defendant tends to prove that he saw the ad- 
vertisement and first opened negotiations with the commissioners; that 
he met the plaintiff accidentally and asked him to go with him to 

I 

* inspect the County Home place, which the commissioners de- 
sired to exchange with the defendant for his farm. The plain- (459) 
tiff did as requested, and on their return they met the commis- 
sioners and some chaffering took place. Next morning the defendant 
alone met the commissioners and, together, they went out and inspected 
the defendant's place. The plaintiff was invited to go, and said "I 
can't go." The defendant went with the commissioners and "Talked 
i t  up to the best advantage I knew how, and they agreed to take it 
and pay me $5,000 and give me the County Home.'' 

The court should have presented this view to the jury and instructed 
them that if such be the true facts, the pIaintiff would be entitled to 
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recover the actual value of his services only, irrespective of any al- 
leged custom. The Court in Szueet v. Leach, supra, in speaking of the 
reasonableness of a custom relied on in  that case, says: "Again, a 
custom, to be binding, must be reasonable and certain. I f  the custom 
contended for is binding, it would follow that an employer must pay 
for the entire period of time covered by the contract of hire, however 
small might be the amount of the service rendered." We likewise, 
are of opinion that a custom which gives to the broker 5 per cent of 
the purchase price of land for assisting in its sale, irrespective of the 
amount, value, or character of the services rendered, is unreasonable 
and void. 

The proper office of a custom or usage in business is to ascertain 
and explain the intent of the parties, and it cannot be in opposition 
to a principle of general policy that forbids an unreasonable usage as 
interpreting their acts. 

New trial. 

Ci ted:  8. c., Post ,  7 5 2 ;  Peterson, v. R. R., 143 N. C., 265. 

(460) 
VANCE v. RAILROAD. 

(Filed 23 May, 1905.) 

Administrators-Presumption of Validity-Appointment-Existence 
of Assets-Cause of Ac t ion  for Death. 

1. Where it  is admitted that the plaintiff was regularly appointed adminis- 
trator, it will be presumed. in the absence of any evidence that the de- 
ceased did not leave assets in this State or that assets belonging to him 
have not come into the State since his death, that the clerk acted within 
his jurisdiction. 

2. Where a nonresident was negligently killed by the defendant, in this State, 
the cause of action given by section 1498 of The Code (Lord Campbell's 
Act) is sufficient as a basis for the grant of letters, under section 1374 (4) 
of The Code, in the county where the injury and death occurred. 

ACTION by Elisha Vance, administrator of J. R. Vance, against 
Southern Railway Company, heard by N e a l ,  J., at April Term, 1905, 
of BUNCOMBE. From a judgment for the plaintiff, the defendant ap- 
pealed. 

The defendant is a Virginia corporation, but operates a line of rail- 
way both in  North Carolina and Tennessee. The plaintiff's intestate 
was at the time of his death domiciled in the State of Tennessee, and 
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left him surviving a wife, Matilda Vance, resident at  Ihoxvil!e, in 
the State of T~nnessee, and a father, Elisha Vance, resident in Bun- 
combe County, North Carolina. The intestate left no children or 
representatives of children. He  was injured by a locomotive of the 
defendant in Asheville, Buncombe County, N. C., on 1 January, 1905, 
and died in  Buncombe County on the same day from said injuries. 
On 10 January, 1905, Elisha Vance applied to the Clerk of the 811- 
perior Court of Buncombe County for letters of administration upon 
the estate of tho intestate, and the records of said court show that, 
at the time Elisha Vance filed his application with the clerk, 
a statement in  writing was filed with the clerk and signed by (461) 
Matilda Vance, wife of the intestate, renouncing her right to 
administer upon the estate of her husband, and authorizing and direct- 
ing the clerk to appoint Elisha Vance, father of the intestate, as ad- 
ministrator of his estate. The clerk on said day duly appointed Elisha 
Vance administrator. The proceedings for the appointment of Elisha 
Vance as administrator aforesaid were regular. 8 

The defendaut agreed to pay the plaintiff $1,250 in consideration of 
the full settlement and release of his claim for damages for the mrong- 
ful  death of the plaintiff's intestate. The defendant refused to pay 
the said amount on demand, and alleged, as a defense and as a reason 
why said money had not been paid, that in another suit brought in  
Tennessee by Matilda Vance, administratrix of said J. R. Vance, ap- 
poipted by the proper court in Tennessee, against said defendant for 
the same cause of action, the defendant had been enjoined in said 
State by the Chancery Court thereof from compromising said cause 
of action with or paying anything on account thereof to any other 
person than said administratrix. The said Matilda Vance was ap- 
pointed administratrix after the appointment of the plaintiff and after 
the compromise had been effected. 

The plaintiff moved for judgment on the pleadings at April Term 
of the Superior Court of Buncombe County, and a t  the hearing the 
court allowed the motion and entered judgment in  favor of the plain- 
tiff for the said sum. The defendant excepted to the judgment and ap- 
pealed. I t  is assigned as error that the court erred in allowing the 
motion for judgment upon the defendant's answer and in  entering the 
judgment set out in the record. 

Lo&e Craig and Zebulom Weaver  for p la in t i f .  
Moore & Rollins for defendant. 

WALKER, J., after stating the case: The qubstion in this (462) 
case is whether the apopintment of Elisha Vance as adminis- 
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trator of the intestate is valid. The defendant contests the validity 
of the letters of adminkration upon the ground that the clerk of the 
Superior Court of Buncombe County had no jurisdiction to issue 
them, as it appears the intestate was not domiciled in this State at 
the time of his death, but in the State of Tennessee, and that in such 
case, under section 1374, subsection 4, of The Code, letters could not 
be issued unless the intestate not only died in the county of the clerk, 
but left assets in the State or assets of the decedent have since come 
into the State. This position cannot be sustained, as it does not ap- 
pear in  the case that the decedent did not leave assets in this State 
or that assets belonging to him have not come into the State since his 
death. We do not mean to say that the validity of the letters cannot 
be questioned collaterally, the existence of such assets and their proper 
situs being a jnrisdictional matter; but in the absence of any proof, 
one way or the other, we must assume that the clerk acted within his 
jurisdiction and that he has done his duty-a presumption that should 
perhaps be indulged in the case of every judicial officer until the con- 
trary appears. I t  is admitted by the defendant that the plaintiff was 
regularly appointed administrator of the decedent, and this is all that 
does appear. With this admission before us, and nothing else appear- 
ing to impeach the plaintiff's appointment as administrator, we must 
hold that it was lawfully made and that he has the right to prosecute 
this action. Lyie v. Siler, 103 N .  C., 261; Shoembe~ger's Estate, 139 
Pa. St., 132; I n  re Edtate Mayo, 60 S. C., 401; 11 A. and E. Enc. 
(2  Ed.), 785. 

But the letlers may be sustained on another ground. We held in 
Hartmess v. Pharr, 133 N. C., 566, that the money recovered in an ac- 
tion brought under section 1478 of The Code (Lord Campbell's act) 

is no part of the assets of the decedent in the sense that it must 
(463) be distributed according to the law of the domicile, as the 

cause of action never belonged to the intestate and as the method 
of distribution prescribed by our statute is an essential element of this 
new remedy given by the statute and which did not exist at  common 
lam. The distribution of the fund, wherever recovered, must there- 
fore be made according to the law in this State. Dennick v. R. R., 
103 U. S., 11. But it does not follow that the cause of action given 
by the statute is not sufticient as a basis for the grant of letters in 
this State and in the county where the injury and death occurred. 
To hold otherwise, we think, would in many cases defeat the object 
of the Legislature in  passing the statute. I t  is provided therein that 
the action shall be brought by the administrator, and the statute em- 
braces not only the intestate who was a resident of this State and a 
person domiciled here, but also a nonresident domiciled elsewhere, 
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whose death was caused by a negligent or wrongful act. I f  it should 
so happen that ii decedent, whose death was thus caused, had no assets 
in the State at the time of. his death and none should afterwards come 
therein, the next of kin, as beneficiases of the statute, would be de- 
prived of their right of action for damages, which was surely not 
contemplated by the Legislature. When it was provided that the ac- 
tion should be brought by the administrator, i t  was intended that he 
should be appoiuted by the clerk of the county where the death oc- 
curred, if the decedent was a nonresident domiciled in another State 
and without assets situated here; otherwise, the statute as to such non- 
resident would be nugatory. This view of the law is sustained by the 
weight of authority at  least. I n  Hutchins v. R. R.,'44 Minn., 7, the 
Court says: "It would seem to follow, from the appellant's logic, that 
if the deceased left no assets, strictly so called, no administration could 
ever be had, and consequently the statutory right of action for the 
benefit of the next of kin could never be enforced. This right of action 
is given in case of the death of any person, whether a resident 
of the State or only sojourning temporarily in i t  at  the time of (464) 
his receiving the injuries causing his death. The law will not 
allow it to be defeated for wact of a party to maintain it. The fact 
that the statute gives such a right of a c t i o ~  to the personal representa- 
tive, and to him alone, implies the right to appoint, if necessary, an 
administrator to enforce it, and administer the proceeds in accordance 
with the statute." "Speaking strictly," says the Court i n  Brown z?. 

R. h?., (Xy.), 30 S. W., 640, "within the line of the general statutes 
on this subject, defining when, under what circumstances and what 
courts shall have power to appoint an administrator for a nonresident 
decedent, it may be that the matter sued for i n  this action is not a 
debt or demand belonging to or owned by the decedent a t  the time 
of his death. Neither is i t  strictly personal estate of the decedent. " A 

But beyond these general statutes, we think the particular statute ap- 
plicable to cases of this kind wherein the right of action is  expressly 
given to an administrator, necesarily implies the right to have an ad- 
ministrator appointed by the local courts for this purpose alone, if 
there be no othir necessity or right or authority for such an appoint- 
ment. And we deem the court of the county where the injury was done 
and where the man died the proper court to entertain such jurisdic- 
tion." I n  In re Mayo, 60 S. C., 415, it was said: "The statute is 
remedial, and should be liberally construed so as to accomplish its 
object. We, therefore, hold that the statute creating a right of action 
which cannot be enforced except by an administrator, and providing 
for a special distribution by said administrator of the proceeds, will 
warrant the probate court of the county where the intestate was killed 
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i n  granting administration for the purpose of enforcing such right of 
action. This view is well suppcrted by authority in other jurisdic- 
tions." 

The provisions of the law construed in the cases cited and in num- 
erous other cases mentioned therein are substantially like those 

(465) to be found in  section 1498 and section 1374, subsection 4, of our 
Code. The construction given by those courts to similar enact- 

ments appears to be so reasonable and so much in accord with their 
intent and spirit that we do not hesitate to adopt it as the correct 
exposition of our own law. Whether the administratrix appointed in 
Tennessee is entitled to recover against the defendant for the same 
cause of action stated in  this case is a question not now before u ~ .  
W e  have discussed the only question presented by counsel and find 
no error in the decision of the same by the court below. 

No error. 

Cited: Hall  v .  R. R., 146 N .  C., 346; s. c., 149 N. C., 110; Punn v. 
2. R., 155 N.  C., 140; Broadnax v .  Broadnax, 160 N.  C., 435; Hood 
v. Tel .  Co., 162 N .  C., 94. 

ROWE V. LUMBER COMPANY. 

(Filed 23 May, 1905.) 

1. W11at xre the boundaries of a grant or deed is a matter of law; where 
thoqe boundaries are is a matter of fact. 

2. Where a deed calls for a creek by name, nothing else appearing, the call 
must PO to the running stream, and when neither the side line or bank 
nor the middle line is expressed, the conclusion of law is that the channel 
or middle line is intended. 

3. Where a deed calls for "Catskin Creek," and there is evidence tending to 
show that the term was used as descriptive of Catskin Swamp, the jury 
must say upon the evidence what was intended, and, if the swamp, whether 
the call stopped at its edge or extended to the run. 

ACTION by J. W. Rowe and- another against the Cape Fear Lumber 
Company, heard by Moore, J., and a jury, at  September Term, 1904, 
of PENDER. From a judgment for the plaintiff, the defendant appealed. 

(466) Stevens, Beasley & Weeks and J .  D. Kerr  for plaint i f .  
Rountree & Carr for defendant. 

WALKER, J. What are the termini or boundaries of a grant or deed 
is  a matter of law; where those boundaries or termini are is a matter 
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R ~ W E  2). LUMBER Co. 

of fact. This is the general rule. When, therefore, a creek is called 
for by name, as Catskin Creek, nothing else appearing, the call mus? 
go to the running stream, and, when neither the side line or bank 
nor the middle line is expressed, the conclusion of law is that the chan- 
nel or middle line ( f i lum aquce) is intended. This rule applies when 
the nstural object is unique or has properties or characteristics pe- 
culiar to itself and which admit of its easy and certain identification, 
as a creek or river. There is, then, no ambiguity in  the call, and resort 
to oral evidence is not necessary in  order to fit the description to the 
thing. But when, as in this case, "Catskin Creek" is called for and 
there is evidence tending to show that the term was used as descrip- 
tive of Catskin Swamp, it is for the jury to say upon that evidence 
what was intended. Spruill v. Davenport, 46 N.  C., 203; Toole v. 
Peterson, 31 N .  C., 180; Tyler on Boundaries (1876), ,p. 297. If 
Catskin Swamp was really called for, then the case is brought within 
the principle of Brooks v. Britt,  15 N. C., 481, and the jury should 
further determine whether the call stopped at the edge of the swamp or 
extended to the run, as held by us in a former appeal. Rowe v. Lumber 
Co., 133 N.  C., 433. There was oral eridence in  this case and ex- 
pressions in some of the deeds which tended to show that Catskin 
S \ \ m ~ p  was known as Catskin, Catskin Creek, Merrick's Creek, and 
Catskin Branch, these terms being used interchangeably to des.cribe 
Catskin Swamp, that is, the run and the low and boggy land on either 
side of it. I n  this state of the proof it was for the jury to say what 
was meant. 

TiVe have examined the record carefully and considered it in  (467) 
the light of the arguments of counsel and of the authorities, 
and we have not been able to discover any reversible error committed 
by the court below. His  Honor seems to have given a correct interpre- 
tation to our former decisions in the case and to have applied to the 
facts the law as therein and as herein declared. No error has been 
shown i n  the other rulings sufficient to induce us to disturb the judg- 
ment. The motion to set aside the verdict for misconduct of the jury 
is denied. 

No error. 

Cited: Shewod v. Battle, 154 N.  C., 353. 
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BANK v. BANK. 

(Filed 23 May, 1905.) 

1. Where the president of a corporation, who held a deed of trust on its real 
estate, executed for full value a deed for the property as president of 
said corporation, with a covenant that the same was free from all encum- 
brances, and thereafter the grantee corporation, of which he was a direc- 
tor, obtained a loan, secured by a deed of trust, with his knowledge and 
consent, under which latter deed of trust the property was sold and the 
~ ~ ~ ~ h a s e r  held the possession, received the rents, and claimed ownership 

\ for more than seven years with his knowledge and without the assertion 
of any lien on his part: Held,  that he is estopped from asserting any 
lien against the property. 

2. Where one knowingly suffers another in his presence to purchase property 
in which he has a claim or title which he wilfully conceals, he will be 
deemed mder such circumstances to have waived his claim, and will not 
afterwards be allowecl to assert it against the purchaser. 

3. A ruling made by a referee and confirmed by the judge will not be disturbed 
on appeal where no exception thereto appears in the record. 

BCTIOX by Battery Park Bank and others against Western Carolina 
Bank, heard by Shaw, J., at December Term, 1904, of BUT- 

(468) COXBE, upon petition of Merrick & Hewitt for the cancellation 
of a deed of trust in favor of J .  M. Campbell, at the expense of 

the r'eceiver. From the judgment rendered, both Campbell and the 
receiver appealed. 

The Battery Park Bank filed its creditor's bill against the Wester11 
Carolina Bank and the assets of the defendant bank were placed in 
the hands of a receiver, and as part of the assets there came into his 
hands a certain parcel of real estate in  the city of Asheville, known 
as the "Asheville Tobacco Works and Cigarette Factory." This prop- 
erty had formerly belonged to the Asheville Tobacco Works, which 
company conveyed i t  to George S. Powell in trust to secure a debt of 
$1,000 due John M. Campbell. 

The property was also mortgaged to the defendant bank after It 
had been conveyed to the Ashedle  Tobacco Works and Cigarette Com- 
pany. This mortgage was foreclosed by a sale under the power con- 
tained in it, and the defendani bank became the purchaser. The re- 
ceiver, W. W. Jones, sold the property to Merrick & Hewitt, who, 
after their purchase, discovered that the deed in trust in  favor of 
Campbell had not been marked satisfied upon the registry of the 
county of Buncombe, and thereupon filed their petition in this creditor's 
bill, setting forth the facts and praying the court to require that the 
said deed of trust be canceled at the expense of the receiver. The re- 
ceiver answered, setting forth that the alleged d ~ b t  to Campbell had 
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been paid off and discharged; that Campbell was estopped to assert 
said claim as a lien or encumbrance on the property; that t h ~  title 
of the bank was protected by the statute of Limitations and adverse 
occupation; and, further, that the bank had a debt of $700 or $800 
which was a valid offset to be applied in reduction of the amount due 
Campbell, should his claim be established. 

0; motion, and in pu?suance of an order duly made, summons was 
issued and served on Campbell, the claimant and Powell, the 
trustee, and Campbell came into court, and answered, denying (469) 
that his claim had been paid, denying there was any estoppel, 
and averring that he had a right to enforce its collection by sale under 
his deed of trust. 

The receiver replied in substance as alleged in his original answer, 
and the cause having been duly constituted, all matters in issue were 
referred to M. W. Brown, who heard the evidence and made report, 
finding the facts and declaring his conclusions of law as follows : 

Conclusions of law : 
1. That the bond secured by the deed of trust from the Asheville 

Tobacco Works to George Powell, trustee, has not been paid. 
2. That the amount of the above judgment in favor of The Western 

Carolina Bank and' against J .  M. Campbell should be credited on said 
bond as set-off and counterclaim. 

3. That the bond secured by the deed of trust is barred by the 
statute of limitations. 

4. That the prayer of the respondent, Campbell, for affirmative re- 
lief is in  the nature of an action to enforce the power of sale contained 
in  the deed of trust, and not having been sought within ten years after 
the power of saie became absolute, is barred by the statute of limita- 
tions. 

At May Term, 1904, before Judge Long, the report was in  all 
things confirmed. At December Term, 1904, before Judge  Shaw, a 
decree was signed declaring in  substance that the right of Campbell 
to foreclose the deed of trust by, decree of court was barred by tho 
statute of limitalions; that Campbell, by coming into court and de- 
manding that the same be foreclosed, had waived his right to proceed 
by action of the trustee out of court; that the deed of trust be can- 
celed of record; that the title of the bank was free and clear from any 
lien or encumbrznce; that the purchaser piy the balance of the pur- 
chase money, and on receipt of the same that the receiver make 
title, etc. (470) 

Both the receiver and the claimant, Campbell, excepted to the 
judgment of Judge Shaw and appealed. 
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~Verr imon  & Merrimon, F. W .  Thomas, and Thomas Settle f o r  
claimant. 

Charlcs E. Jones foc receiver. 

APPEAL O F  J. M. CAMPBELL, CLAIMAITT. 

HOKE, J., after stating the facts : The Court is of opinion that J. M. 
Campbell, the ciaimant, is estopped from asserting any lien or encum- 
brance against the property sold by the receiver to Merrick & Hewitt, 
and known as the "Asheville Cigarette Factory," and, on the admis- 
sions in the pleadings and the facts found by the referee, the deed 
of trust should be canceled of record and the judgment below affirmed. 

I t  appears that the property was owned by the Asheville Tobacco 
Works, and on 20 May, 1891, this c'orporation executed the deed of 
trust in question to George S. Powell, trustee, to secure a debt of 
$1,000 in favor of J. M. Campbell-Campbell being at the time sec- 
retary and treasurer of the tobacco works; that on 23 March, 1892, 
the tobacco works for valuable consideration conveyed this property, 
with all its other property, to a new corporation, the Asheville Cig- 
a r ~ t t e  Company; that the deed was executed for the tobacco works 
by the claimant, Campbell, who had then become its president, and 
contained full covenants of warranty, and also a covenant that the 
same was free from any and all encumbrances; that on 10 February, 
1893, the cigarette company made a deed of trust for the property in 
question to L. P. McLeod, as trustee, to secure a debt due to the de- 
fendant bank; that the deed was made with the knowledge and con- 
sent of the claimant, Campbell, who was then a director in this com- 

pany; that on 5 March, 1895, McLeod sold the property under 
(471) the deed and the same was bought by the bank and title made. 

From that time to the sale by the receiver in December, 1902, 
the referee finds that the bank has paid the taxes on the property, and 
has beer, in the actual, continuous, and notorious possession of the 
same, receiving the rents and profits, claiming and using the same 
as absolute owner under a deed in fee simple and with the knowledge 
of Campbell and the trustee, Powell. 

I n  the opinion of the Court, these facts present every element of 
an equitable estoppel against the assertion of any lien or encumbrance 
on the property in  favor qf the claimant, Campbell. He conveys the 
title to the cigarette company, for full value, by deed containing a 
covenant that the same is free from any and all encumbrances. True, 
this was a conveyance by the corporation, and therefore is not an 
estoppel by deed against Campbell as an individual. But he signed 
the deed for the company as its president, and to that extent he was 
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an  actor in the matter, and this covenant that the property is free 
from encumbrances amounts to a representation by him that this is 
true. Again, when a director of the cigarette company, he know- 
ingly permits the defendant bank to advance money and take a lien 
on the property, evidently to its full value, presumably greater, as 
the bank was compelled to buy in the property on its debt. And after 
the bank purchased and took the title, it continued to occupy and claim 
the same as owner under its deed for more than seTen years and until 
the same was sold by the receiver in  December, 1902; and during 
this entire time there was no assertion of any lien on the part of Camp- 
bell, nor any mention of it, so far  as the evidence discloses. True, 
the occupation and conduct after the purchase are not evidence on the 
estoppel, but these facts are very strong testimony confirming the 
view taken by the court that Campbell throughout dealt with the 
property as if he had no lien upon it, and that he  permitted and 
induced others to advance and invest their money i n  and upon (472) 
it, believing and having every right to bdieve that the same 
was free from encumbrances. Under the circumstances of this case 
he should not be heard now to set up such claim to their prejudice. 

I t  is familiar learning t h i t  "where one knowingly suffers another 
i n  his presence to purchase property in which he has a claim or title, 
which he willfully conceals, he will be deemed under such circumstances 
to have waived his claim, and will not afterwards be permitted to assert 
i t  against a purchaser." Numerous decisions of our own Court uphold 
and apply this doctrine. Gill v. Denton, 71 1. C., 341; Morris v. 
H e r d o n ,  113 K. C., 236; Shattuclc v. Cauley, 119 N. C., 295; Bassett 
v. Noseworthy, I1 White and Tudor, par. 1, pp. 29, 30. 

The decision below is affirmed on the ground that the claimant is 
estopped from asserting any lien or encumbrance on the property, and 
that the same should be canceled of record as a cloud on the title. 

I t  seems that the defendant bank had a claim against C~ampbell 
to the amount of $700 or $800, and the referee declared, as one of his 
conclusions of law, that the debt was a valid offset against the claim 
of Campbell, and should be applied in  reduction of such claim. With- 
out expressing any opinion as to the correctness of this ruling, it will 
suffice to say that the same was made by the referee and confirmed by 
the judge, and no exception appears in  the record which gives this 
Court the right tc  disturb it. The effect, therefore, is that this debt 
of the bank against the claimant, Campbell, is extinguished and must 
he so considered. Judgment below 

-4ffirmed. 
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APPEAL BY RECEIVER. 

HOKE, J. The Court is unable to perceive how the rights of the 
receiver were in any way prejudiced by the judgment appealed from, 
and such judgment is therefore 

Affirmed. 

(473) 
KERR v. GIRDWOOD. 

(Filed 23 May, 1905.) 

1. A clause in a holograph will reciting that the testatrix wished to record the 
wishes of her husband as expressed in his last illness, that at  her death 
he wished the two laundries sold and the proceeds divided between his 
sister and brothers, is a testamentary disposition of said pr~perty. 

2 .  No particular form of expression is necessary to constitute a legal disposi- 
tion of property; although apt words are not used and the language is 
inartificial, the courts will give effect to it where the intent is apparent. 

ACTION by J. P. Kerr and another, executors of the will of Laura 
A. Girdwood, against George Girdwood and others, for a construction 
of the will, heard by Moore, J., at March Term, 1905, of BUNCOMBE. 
From the judgment rendered, certain of the defendants, to wit, Mrs. 
Salena M. Roberts and E. S. Clayton and wife, Bethel Clayton, ap- 
pealed. 

P. A. Xondley and iVe~*rick & Bamard for plaintiffs. 
Xerrimon & iWerrimon for defendants. 

BROWK, J. Mrs. Laura A. Qirdwood died during 1904, leaving a 
last will and testament executed by her as a holograph will and dated 
26 December, 1903. The correc.trLess of the judgment appealed from 
depends upon the efficacy of a yertain clause in said will as a testa- 
mentary disposition of the property named in it, which clause is as 
follows : 

"I wish to record the wishes of my darling husband as expressed 
to me in  his last illness. H e  felt that he had left me well provided 
for, and was so thankful to think so, and wanted me to have exclusive 

use of all property and everything so long as I live. At my 
(474) death he wished the two laundry properties to be sold, or 

disposed of to the best advantage, and the proceeds of the sale 
to be equally divided between his sister (if living) and his brothers, 
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who are living. H e  wished me to do just as I pleased with my home 
place, and personal property, and I hereby express my wishes?' 

The testatrix then proceeded to dispose of her said home place and to 
give sundry legacies, but left undisposed of a lot in the city of Ashe- 
ville Qn Bailey Street, which descended to her sister, Bethel Clayton, 
as her heir, and a lot on Penland Street, and also left undisposed of 
personal property and money. The testatrix, besides other dispositions, 
made provision for her mother, Mrs. Salena Roberts, and her sister, 
Mrs. Bethel Clayton. 

The only question presented on this appeal relates to the legal effect 
of the language above quoted employed by the testatrix in what is 
undeniably a testamentary document. 

Are these words testamentary in character, or merely a recital of 
an  oceurre'nce which had taken place between her and her husband? 
After carefully considering the entire will, in  the light of the authori- 
ties, we have concluded that it was the intention of the testatrix in  
employing these words that they should have a testamentary effect, 
and that the language employed by her is of such legal efficacy that 
the law can give force to i t  and execute her intention. 

I t  cannot be doubted that the testatrix thought she was making her 
will. The paper is testamentary in form and has been duly admitted 
to probate. The conclusions of her act and its solemnity and impor- 
tance are disclosed in the closing words used by the testatrix, to wit, 
"Written when I am well as I ever am, and my mind as clear." I n  
this document she disposes of a great deal of her property and makes 
devises and bequests of real and personal property to these appellants 
and many others besides. Why should she have incorporated these 
words expressing her husband's wishes in  her own will, unless 
she intended to give effect to them? They related to a most im- (475) 
portant and valuable part of the estate her husband had given 
to her at  his death. T o  have recited his wishes, that these particular 
properties should go to her husband's own near relatives, and then 
to deliberately withhold the necessary purpose and intent to effectuate 
his wishes, is not at all consistent with the evident love and affection 
the testatrix felt for her husband's memory. The closing words of the 
will indicate that the testatrix was conscious that she was executing 
an instrument which might be contested, and that the language em- 
ployed in  i t  would be closely scrutinized. 

The words she used point out unmistakably the particular property 
she intended to devise, and also indicate unerringly the persons to 
whom such property shall go. I n  reciting her husband's wishes, she 
evidently intended then to carry them out and to indicate that they 
were in  accord with her own. She made no subsequent disposition 
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of these properties to other persons and did not again refer to them 
in her will. I t  is almost inconceivable that she intended to die in- 
testate as to them. 

I t  is not only a oardinal principle in the construction of wills to give 
full effect to the intent of the testator, but also to so construe the 
instrument as to give force and effect to every part of it, if possible. 
No part of such an instrument will be discarded unless in conflict 
with some other part, and then that part will be enforced which ex- 
presses the'intention of the testator. This is done, ut res nzagis valeat 
quam pereat; for the law to do otherwise would be to defeat the very 
thing which it undertook to enforce. 

There is nothing in the entire will inconsistent with the purpose to 
give the laundry properties in accordance with her husband's wishes. 
To refuse to give them effect wouId be at variance with' her pIain 
intent. No particular form of expression is necessary to constitute 

a legal disposition of property. Underhill on Wills, sections 37- 
(476) 43; Schonler, sections 262, 263; Alston, v. Davis, 118 N. C., 

202. Although apt legal words are not used and the language 
is inartificial, the cowts will give effect to i t  where the intent is as 
apparent as that of the testatrix in this will. Form will be discarded, 
and has been, so that an iristrurnent in  form a deed has been held to 
be a will. Hefiry v. Ballard, 4 N .  C., 397; 171 re Belcher, 66 N.  C., 
51, 54. We think the court below properly interpreted the will, and 
the judgment is 

Affirmed. 

Cited: In  re Edzuar&, 172 N .  C., 371; I n  re Deyton, 177 N .  C., 507. 

WHITAKER v. JENKINS. 

(Filed 23 May, 1905.) 

Ejectment-Answer-Temts in Common-Adverse Possession-Pro- 
vision of Maintenance-Examinatioa of Defefidant-Demurrer. 

1. In actions of ejectment it is generally sufficient for the defendant to make 
a simple denial and introduce evidence of his possession in support of his 
denial, and it is not necessary to plead the statute specially. 

2. If one tenant in common have the sole possession for twenty years without 
any acknowledgment on his part of title in his cotenant, and without any 
demand or claim on the part of such cotenant to rents, profits, or posses- 
sion, he being under no disability during the time, the law raises the pre- 
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WHITAKER 2). JEXKINS. 

sumption that such sole possession is rightful, and the tenant who has 
been out of possession is barred of recovery. 

3. An answer by a tenant in common which avers that his cotenants aban- 
doned the land to him, and he thereupon took sole and exclusive posses- 
sion, and that he has held the possession openly, notoriously, and adversely 
ever since, is sufficient to imply that he held the land under a claim of 
ownership. 

1. A devise to the wife of certain land during her life, or until her three sons 
should become of full age, at which time the lands should belong to them, 
the wife to have her maintenance out of the land, i f  she survived that 
event, gives no interest or estate in the land to the wife after the sons 
alrived at full age, and does not affect the right of the sons or any one 
of them to the possession. 

5. The examination of the defendant, taken pursuant to sections 580-1 of The 
Code, and filed in the record, cannot be taken as a part of the answer for 
the purpose of passing ulJon a demurrer. 

6. Where an answer is so framed as to raise an important issue of fact, and 
it discloses a substantial ground of defense, a motion to strike it out as 
sham was properly overruled, though it may be that the answer is false. 

ACTION by Jesse I;. Whitaker and others against Russell Jen- (477) 
kins and others, heard by Shazu, J., at December Term, 1904, 
of BL-XCOMBE. From a judgment overruling a demurrer to the answer' 
of the defendant, Russell Jenkins, the plaintiffs appealed. 

This is a p~oceeding for partition. Josiah Jenkins, who owned 
the land, devised it as follows: ('1 will and devise to my wife, Martha, 
all the land which I now own, with the full benefit of all the buildings 
and farm as her own right and property during her life or until her 
three Lons, Thomas Erwin, Joshua, and Russell, shall come to the full 
age of 21  years, at which time all the land to belong to , them; but if 
my wife should live longer than the time of their goming to age, she 
is to have her maintenance of the land." 

The three sons arrived at full age, and their mother, who survived 
them, died in  May, 1900. Thomas and Joshua died intestate and with- 
out children, leaving as their heirs a brother and a sister, who are 
defendants in the proceeding. By an order in  the cause some of the 
defendants were made plaintiffs. The defendant Russell Jen- 
kins denies the tenancy in common, and pleads sole se iz in .  (478) 
Plaintiff demurred. The first question raised is as to the suffi- 
ciency of the' plea. I n  his answer he avers that after he and his 
brothers were of age ('he took actual and sole se i z i n  and possession of 
the land and has been in open, notorious, and adverse possession of the 
same without any demand or claim of any other claimant to rents, 
profits, or possession for more than twenty years." H e  alleges that 
his two brothers, being unwilling to assume the burden of supporting 
their mother, abandoned the land more than twenty years before this 
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proceeding mas commenced and left him in the sole and exclusive pos- 
session thereof. I t  is further alleged that "he is and has been for more 
than twenty years in the sole and exclusive use and possession of the 
land under known and visible lines and boundaries, without demand or 
claim of the alleged tenants in common or those under whom they 
claim, or any of them, and adversely to all persons," and that neither 
the petitioners nor those under whom they claim have been seized 
or possesssed of the premises within twenty years before the commence- 
ment of this proceeding. H e  avers that he has supported and main- 
tained his mother from the time the title vested in  the three sons of 
Josiah Jenkins. The court overruled the demurrer, and the plaintiffs 
appealed. 

F. TV. T h o m a s  for plainiif fs.  
T u c k e r  & M u r p h y  for defendants.  

WALKER, J., after stating the facts: I n  actions to recover land, 
wherein the plaintiff alleges title and right to the possession, i t  is gen- 

+erally sufficient for the defendant to make a simple denial and intro- 
duce evidence of his possession for twenty years, or, of his possession 
under color for seven years, in  support of his denial. I t  is not neces- 
sary to plead the statute specially. Farm'or v. Houston,  95 N. C., 578; 
Mfg. Go. v. Brooks,  106 N.  C., 107 ;  Cheatham v .  Y o u n g ,  113 N .  C., 

161. Whether this familiar principle applies to an action be- 
(479) tween tenants in common, we need not stop to inquire, as we 

nre convinced that the right of the plaintiffs to partition is fully 
denied rind the defendant's sole skiz in  arising out of his adverse and 
exclusiie possession for twenty years is well pleaded. I n  Covimgton 
7%. S f e w a ~ f ,  77 N. C., 148, the Court by B y w u m ,  J., thus describes 
the lried of possession by one tenant of the common property which 
will toll the entry of his cotenant and bar his recovery in  ejectment: 
"The possession of one tenant in  common is the possession in  law of 
all ;  but if one have the sole possession for twenty years without any 
acknowledgment on his part of title in  his cotenant, and without any 
demand or claim on the part of such cotenant to rents, profits, or 
possession, he being under no disability during the time, the law in such 
cases raises a presumption that such sole possession is rightful, and 
will protect it. I n  such cases, where the tenant who has been out of 
possessicn brings ejectment, i t  has been held that his entry is tolled 
and that he cannot recover." 

The averments of the answer of the defendant are as full and explicit 
as is the statement of the doctrine in  the case just cited. We had 
occasion to discuss the question as to the nature of the possession of 
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one tenant in common, which the law requires to bar the right of his 
cotenant. in Bullin v. Hancock, ante, 198. I t  was suggested that the 
defendant does not allege that, while in the possession of the land, he 
claimed it as his own, nor does he in so many words, but we think 
it is substantially alleged. H e  avers that his two brothers abandoned 
the land to him and he thereupon took sole and exclusive possession, 
and that he has held the possession openly, notoriously, and adversely 
ever since. This would seem to be sufficient to imply, at least, that he 
had held the land under a claim of ownership. 

But  the plaintiff contends that if the defendant's alleged sole seizin 
is properly pleaded, it appears on the face of his answer that it is 
based solely upon his possession of the land, and that there 
could be no adverse possession as to the plaintiffs until the death (480) 
of Josiah Jenkins' widow in 1900, because she acquired a life 
estate by the terms of the devise. We cannot assent to the correctness 
of this proposition. The provision is that the land shall belong to 
her during her life or until the sons be of full age, at  which time it shall 
belong to them, his wifs to have her maintenance out of the land if 
she survived that event. The intention of the devisor is most clearly 

or even an interest in  the land, when he had expressly said that i t  
should belong to his sons, and that she should only have a maintenance. 
I t  would be straining the words of the devise to give them any such 
meaning. Besides, we think language similar to that used in this will, 
though not so clear in  expressing the intention of the devisor, has been 
construed by this Court as giving no interest or estate in the land 
to the person for whose support provision is made. There has ap- 
parently been some difference in the cases with respect to the nature 
of the provision for maintenance, whether i t  constitutes a charge upon 
the land, so that the latter can be subjected to sale for its payment, or 
whether it creates merely a charge upon the rents and profits. I n  this 
respect we think the cases can be reconciled, but i t  is not necessary 
that i t  should be done at this time, as in neither view would the widow 
acquire any interest or estate in  the land. The sons would have the 
title and the right of possession-and certainly so long as the duty to 
maintain her was performed. I n  Gray 2). West, 93 N.  C., 442, the 
provis i~n was: "Arey Gray is to have her support out of the land," 
and it mas held that it only gave her a right to be supported out of 
the rents and profits, and that she had no interest in  the land and no 
l&n thereon. To the same effect are Misenheimer v. Sifford, 94 N.  C., 
592; Wall v. Wall, 126 N. C., 405; Helms v. Helms, 135 N. C., 164. 
See, also, McYeeZy v. McXeely, 82 N .  C., 183. The provision 
for maintenance did not operate as a condition precedent to the (481) 
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vesting of the estate, nor even as a condition subsequent. I t  was 
a t  most only a charge i11 favor of the beneficiary (Ti l ley  v. King, ~ U V  
N. C., 461)) and could not affect the right of the sons or any one of 
them to the possession. Consequently, the possession of the defendant 
Russell Jenkins had the legal effect of barring the rights of his cote- 
n a n t ~ ,  provided i t  was of the character and continued the length of 
time required by law for that purpose. Whether the defendant has 
i n  fact held possession of the land adversely and continuously for 
twenty years is a question to be decided by the jury upon the proof and 
under proper instructions from the court. We only decide now that 
the answer, taken as a whole and withoul special reference to any par- 
ticular one of its averments, is sufficient to raise an issue as to the 
defendant's sole seizin. 

The defendant further contended that the examination of the de- 
fendant, taken pursuant to sections 580-1 of The Code and filed in the 
record, should be taken as part of the answer for the purpose of pass- 
ing upon the demurrer. We cannot think so. The examination is not 
intended by the law to be a part of the pleading, but is in  its very 
nature simply evidence which can be used by the plaintiff in support 
of his allegations and which may be rebutted by the defendant. A 
demurrer is directed against the pleading itself and admits the truth 
of its averments for the purpose of testing its sufficiency, and it is per- 
fectly clear to us that it will not lie to evidence, taken upon an ex- 
amination of a defendant under sections 580-1 of The Code, as i t  
cannot be considered as a part of his answer. The plaintiff moved to 

. strike out the answer as sham. His  motion was overruled, and he ex- 
cepted and appealed, but did not perfect his appeal. This exception 
of the plaintiff is not noticed in  his assignment of errors in  this case. 
Assuming that i t  is before us, we do not think it should be sustained, 
and for the reasons, among others, we have already given in  passing 

'upon the demurrer. As substantially said by this Gourt in Buie 
(482) v. Brown, 104 N. C., at p. 337, when discussing a similar motion 

for judgment, i t  may be that the answer is false, but, treating 
i t  as a pleading, it is so framed as to raise an important issue of fact 
and it discloses a substantial ground of defense. 

We find no error i n  the rulings of the court below. 
No error. 

Ciited: Dobbins v. Dobbiw, 141 3. C., 218; Rhea v. Craig, ib., 611; 
Mott v. Land Co., 146 N.  C., 526; Lumb'er Co. v. Lumber Co., 153 
N.  C., 51; McKeel v. Hollomam, 163 3. C., 137; Lumber Co. v. Cedar 
Works, 168 N.  C., 350. 
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CRESSLER V. ASHEVILLE. 

(Filed 23 May, 1905.) 

Appeal-Case o n  Appeal-Practice-Record Proper-Stenographer's 
Notes-Transcript 0% Appeal-Certiorari. 

1. Where there is no "case agreed" on appeal and none "settled" by the judge, 
and no error upon the face of the record proper, the judgment must be 
affirmed. 

2. -4 "case on appeal" can be dispensed with only when the errors are  pre- 
sented by the record proper. Errors occurring during the trial can be 
presented only by a case on appeal. 

3. When h e r e  is a defect of jurisdiction, or the complaint fails to state a 
cause of action, that is a defect upon the face of the record proper of 
which the court will take notice. 

4. Chapter 58, Laws 1903, authorizing an official stenographer for Buncombe 
County, and providing that the stenographic notes shall be typewritten 
and filed with the clerk of said court, and "shall become a part of the 
records of the court," does not make them a part of the "record proper" 
on appeal, nor a part of the "case on appeal." 

5. The "transcript or record on appeal" consists of the "record proper," i.e., 
summons, pleadings, and judgment, and the "case on appeal," which is the 
exceptions taken, and such of the evidence, charge, prayers, and other 
matters occurring a t  the trial as  are necessary to  present the matters 
excepted to, for review. 

6. When the appellant makes out his "case on appeal" he should set out only 
so much of the evidence as is  necessary to  point his exceptions to evidence 
or to the charge given or prayers refused. 

all  the evidence that the appellant deems material should be sent up, but 
immaterial matters should be omitted. 

8. While the stenographer's notes will have great weight with the judge, they 
are  not conclusive of what the evidence was, or a s  t o  what exceptions 
were taken, or as  to what rulings were made, and if counsel disagree, the 
judge must settle the case a s  provided by section 500 of The Code. 

9. The appellant should not "dump" the stenographic notes into the "case on 
appeal," but should prepare a concise statement of the evidence in a 
narrative form. 

10. The mistake of counsel for appellant in sending up a certified copy of the 
stenographer's notes, instead of settling the case on appeal as  required 
by statute, does not entitle the appellant to a certiorari. 

ACTION by J a n e  H. Cressler and her  husband against t h e  (483) 
c i ty  of Asheville, heard  by Justice, J., a n d  a jury, a t  September 
Term,  1904, of BUXCOMBE. F r o m  a judgment  f o r  t h e  plaintiff, t h e  
defendant  appealed. 
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L o c h  Craige for p la in t i t .  
Uailidson, Bourne LC. 7'arIi.e~ f o r  d ~ f e n d a n t .  

CLAEK, C. J. There is no "case agreed" 'cn appeal and none "settled" 
by the judge, and there being no error upon the face of the record 

' 

proper, the judgment must be affirmed. See numerous cases cited in 
Clark's Code (3  Ed.), p. 769. Errors occurring during the trial can be 
presented only by a ('case on appeal.'' I t  is only when the errors are 

presented by the record proper, as in  an appeal from a judgment 
(484) upon a demurrer, or upon a case agreed, or judgment granting 

or refusing an injunction to the hearing heard upon the affi- 
davits, that a case on appeal can be dispensed with. Ibid.,, p. 770. 
When there is a defect of jurisdiction, or the complaint fails to state 
a cause of action, that is a defect upon the face of the record proper 
of which the court will take notice. Cwmmings v. Hof fman,  113, N.  C., 
267; Appomat tox  v. Buffaloe, 121 N .  C., 37. 

By chapter 58, Laws 1903, an official stenographer was authorized 
for Buncombe County, and a clause in section 4 of said act provides 
that "such stenographic notes shall be typewritten and filed with the 
clerk of said court and shall become a part of the records of the court." 
But that did not make them a part of ;he "record proper" on appeal, 
which w e  the summons, pleadings, and judgment; still less did it make 
such notes a part of the "case on appeal,'' which is a statement of the 
exceptions taken on the trial and so much only of the evidence, or 
charge, or other happenings during the trial as is necessary to present 
intelligibly the exceptions. This Court has both by decisions and an 
express rule (No. 22) endeavored always to avoid the unnecessary ex- 
pense and oppression of copying into a transcript and printing super- 
fluous matter that can throw no possible light upon the exceptions 
taksn. Clark's Code (3  Ed.), and cases cited on p. 918. 

The entries of continuances and other docket entries, interlocutory 
judgments in the cause and incidental matters, as judgments nisi 
against witnesses, and many other matters, are "a part of the records 
of the court" in  a case, but are not part of the "record on appeal," 
unless there is some exception presenting i t  for review. "The evidence 
forms no part of the record." S. v. Godwin,  27 N .  C., 401. Prayers 
for special instruction are no part of the record on appeal. 24 8. and 
E .  Enc. (2  Ed.), 165. Though the charge of the court, when i n  writipg 
(Code, section 414)) and prayers for instructions (Code, section 415), 

must be filed and become a "part of the record of the action" 
(485) just as these stenographer's notes, they are not a part of the 

"record proper," nor do they become a part of the transcript or 
record on appeal, except such parts as some exception may require being 

348 



I 

I N. 0.: SPRING TERM, 1905 

put into the "case on appeal" by counsel, if they agree, and if not, then 
by the judge when he "settles" the case on appeal. 

The "transcript or record on appeal" consists of the "record proper," 
i. e., summons, pleading, and judgment and the "case on appeal," which 
last is the exceptions taken and such of the evidence, charge, prayers, 
and other matters excepted to, for review. When the appellant makes 
out his "care on appeal," he should set out only only so much of the evi- 
dence as is necessary to point his exceptions to evidence, or to point his 
exceptions to the charge given or prayers refused. The appellee can ac- 
cept the appellant's "case," or, if he adds or rejects anything, the judge 
'(settles" the case on appeal. 

When there is a nonsuitagranted or refused, or a demurrer to the 
evidence, all the evidence that the appellant deems material should be 
dent up, but even then immaterial matters, especially evidence as to 
character and like matters, should be omitted, and indeed all except 
the evidence claimed to be material. While the stenographer's notes 
are filed under the statute, the section 550 of The Code, just as in  all 
other cases. The appellant will prepare "a concise statement of the 
case," presenting such matters as were exceptied to. I f  there was a 
nonsuit refused or taken and the parties cannot agree upon the evidence, 
the judge must settle it. The stenographic notes will be of great weight 
with thc judge, but are not conclusive if he has reason to believe there 
was error or mistake. The stenographer cannot take the place of the 
judge, who is alone authorized and empowered by the Constitution to 
try the cause, and who alone (if counsel disagree) can settle for this 
Court vha t  occurred during the trial. 

Here, the appellant, under an erroneous opinion as to the (486) 
function of the stenographer's notes, served no "case on appeal" 
cn the other side, but sent up a certified copy of such notes as were 
conclusire both of what the evidence was and as to what exceptions 
were taken, and as to what rulings were made. This gave neither the 
appellee nor the judge any opportunity to scrutinize their correctness. 
Of course, if such notes were conclusive as to the evidence, they should 
be equally so as to what exceptions were taken and rulings made, and 
all other matters occurring in the progress of the trial. This would 
simply depose the judge and place the stenographer i n  his place for all 
the purposes of an appeal. All the care taken to secure men of high 
inbegrity and impartiality to discharge the functions of the important 
office of judge of the Superior Court, and the retention of the rotating 
system to prevent unintentional bias by his knowing too intimately 
~ a r t i e s  and causes, become of secondary importance if a stenographer 
appointed by the clerk of the court, and not the judge elected by the 
people of the State, is to decide what were the exceptions, rulings, evi- 
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dence, and other incidents of a trial. Now, as always, these matters 
must bc settled by the judge, when counsel disagree. The stenogra- 
pher's notes will be a valuable aid to refresh his memory. But the 
stenogmpher does not displace the judge in any of his functions. 

Now [hat stenographers are comjng into more general use, it is time- 
ly that this Court should again repeat what i t  has heretofore said 
( D u ? h a m  v. R. R., 108 N. C., 399;  ~ V i n i n g  Co. v. SmeZt<.ng Co., 119 
N .  C. 415; Hancock 7; .  R. R., 124 N. C., 228), that such notes should not 
be "dumped" into the "case on appeal." Whether a part or all the 
evidence is  to come up, it should not be sent up in  the form of question 
and anewer (except whei on some point it is material), but the appellant 
should prepare, as the statute requires, "a concise statement." The evi- 

dence should be stated in a narrative form. I f  the evidence as 
(487) stated by the appellant does not suit the appellee, he can amend 

it, and the judge can then settle ii, giving, of course, in  the parts 
necessary to point an exception, as nearly the literal words as possible, 
as he may recall them, refreshed by the aid of the stenographio notes. I n  
every trial, of any length, a very large part of the evidence is incidental 
and throws no possible light upon the matters to be reviewed, and 
should not be sent up in  the "case on appeal." 

The increasing disposition, which is fostered by the use of stenogra- 
phers, to "dump" into the "case on appeal" all the evidence, however 
useless. in  reviewing the exce~tions taken. is an abuse which must be u 

guarded against by the courts and by counsel, to prevent the growing 
and needless expense of appeals, which must work hardship and op- 
pression to many suitors. See Rule 22, 128 N. C., 640, and the de- 
cisions under that rule, Clark's Code (3 Ed.), p. 918. 

The appellant, by sending up the stenographer's notes, instead of 
settling a "case on appeal" in the mode required by the statute (Code, 
section 650)) has failed to prssent his intended ground for review, 
i.e., that the judge refused to nonsuit the plaintiff upon the evidence, 
and an exception to the evidence. This misconception of counsel as to 
the requirements of the law in making up the "case on appeal" does not 
entitle the appellant to a ctrtiorari,  as we have already held. Barber 
7%.  J U S ~ ~ C P ,  ante, 20. The motion for certiorari must, therefore, be 
denied. We mill say, however, having carefully looked' through the 
record, we find no ground either for a motion to  nonsuit or for the 
exception to evidence, had they been properly presented. 

Affirmed. 

Ci ted:  B u c k e n  v. R. R., 157 N. C., 444; Brazi l le  v. Bary tes  Co., ib., 
460;  O v e r m a n  1;. Lanier ,  157 N.  C., 551; S k i p p e r  v. Lumber  Co., 158 
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N. C., 323; Brewer v. Mfg. Co., 1 6 1  N.  C., 213; Bank v. Fries, 1662 
N. C., 516;  S. v. Shemwell, 180  N. C., 722 ; 8. v. Hamis 1 8 1  N.  C., 613 ; 
Rogers v. Asheville, 182  N.  C., 597. 

WRIGHT v. IKSURASCE COMPANY, 

(Filed 25 May, 1905.) 

Pleading-P~ayeper for Relief-Complaint-Xu,@ciency-Waiver of 
Defects. 

1. The ccmmon-lam rule that  every pleading shall be construed against the 
pleader is modified by the present Code system (section 260), which re- 
quires that all pleadings shall be liberally construed with a view of sub- 
stantial justice between the parties. 

2. Uncler the present system of pleading and practice, any relief may be 
granted which is consistent with the case made by the complaint and 
embraced within the issue, although other and different relief may be 
sought by the pleader and demanded in the prayer for judgment. (Code, 
sec. 425.) 

3. Under section 276 of The Code, all defects in the pleadings and proceedings 
which do not affect the substantial rights of the adverse party shall be 
disregarded in every stage of the action. 

4. I n  an action on a fire policy, where the complaint alleged that  the insurance 
was written on tobacco and that defendant agreed to transfer the insur- 
ance from the tobacco to certain machinery, and that  the tobacco and the 
machinery were totally destroyed by fire during the life of the policy: 
Held, that the plaintiff, having failed to show any transfer of the in- 
surance from the tobacco to'the machinery, can recover for the loss of 
the tobacco, although the complaint seems to have been drawn for the 
purpose of recovering the loss of the machinery. 

5 .  I n  an action on a fire policy, the failure to allege the value of the property 
insured a t  the time of the fire, even if an essential allegation, is such a 
defect as  can be cured by amendment, and is waived by answer. 

BROWN, J., dissents. 

ACTION by R. H. W r i g h t  against Teutonia Insurance  Company, heard  
by  Peebles, J., a n d  a jury, a t  J a n u a r y  Term, 1905, of DURHAM. 

T h i s  action u7as brought  t o  recover2 t h e  amount  of a policy (489) 
of insurance issued b y  t h e  defendant  t o  Gorman-Wright  Com- 
pany,  "on leaf a n d  sc rap  tobacco a n d  tobacco stems, the i r  own o r  held 
by  t h e m  i n  t rus t  o r  on  condition, o r  sold but  not delivered," to  a n  
amount  not exceeding $1,500. T h e  plaintiff alleged the  insurance of 
t h e  tobacco by  t h e  policy and  t h a t  t h e  defendant h a d  agreed t o  t ransfer  
t h e  insurance  from-the tobacco to cer tain machinery in t h e  same build- 
ing, the  property of J. N. a n d  P. H. Gorman, a n d  worth $4,000. H e  
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furthsr alleged that the tobacco and the machinery were totally de- 
stroyed hy fire in July, 1903, during the life of the policy; "that proof 
of loss was promptly made out and submitted to the defendant for the 
payment of said policy of $1,500, which policy, as plaintiff is advised 
by counsel, on account of said transfer, covered said machinery in s a u  
prizehonse"; that defendant denied its liability on the policy and re- 
fused to adjust the loss and pay the amount thereof; that the policy 
was assigned to the plaintiff in November, 1903, after the loss occurred, 
and ha is entitled to recover the amount thereof; and "that the de- 
fendant is justly indebted to the plaintiff in the sum of $1,500, 75 per 
cent of ihe value of said machinery being in excess of this sum." The 
plaintiif then damands judgment for $1,500 and interest, and for such 
other mid further relief as he may be entitled to have in the premises. 

T ~ Q  defendant filed an answx in which it admitted the issuing of 
the policy and the destruction by fire of the prizery, but alleged a want 
of knowledge or informatiofi as to whether or not there was a total loss 
of the property contained therein. I t  denied the transfer of the in- 
surance from the tobacco to the machinery, and also denied the transfer 
of the amount due on the policy to the plaintiff. 

The plaintiff tendered the following issues: (1) I s  plaintiff the ae- 
signee of the interest of the assured, Gorman-Wright Company? ( 2 )  
What was the value of the tobacco destroyed by fire? ( 3 )  What was 
the value of the machinery destro~ed by fire? The defendant tendered 
issues confined to the transfer of the policy to the machinery, and the 

amount, if any, the plaintiff is entitled to recover for the loss 
(490) of the machinery. His  Honor stated that he would not settle 

the issues at the beginning sf the trial, but would hear the 
evidence and at its conclusion would frame such issues as he thought 
necessnrg. There mas much evidence as to the transfer of the insurance 
to the machinery, and the proof of loss of tobacco and machinery (the 
value of each being shown by the proof, and the schedule annexed 
thereto) was put in evidence. The evidence tended to show that the 
tobacco stems (worth $100) belonged to the Qorman-Wright Company 
and the .-trips (worth $1,600), were held "in trust" by ;hem for other 
partios. At the close of the testimony the court nonsuited the plaintiff, 
and he appealed. 

Manning & Poushee for  plaintiff. 
Winston & Bryafit and Busbee & Busbee for defendant .  

WALKER, J., after stating the case: I t  must be conceded that if in 
any view of the testimony, considered in the most favorable light for 
him, ihe plaintiff was entitled to recover, there was error in the ruling 
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of thk court. Counsel in  their arguments and briefs discussed prin- 
cipally the question whether, if the plaintiff had failed to show a trans- 
fer of the insurance from the tobacc3 to the machinery, there were 
sufficient allegations in fhe complaint to entitle him to recover for 

1 the loss,of the tobacco or any part of it. I t  may be granted that the 
plaintiff failed to show any transfer of the insurance from the tobacco 

1 to the niachinery, and yet, this being so, the insul-ance, of coursr, re- 
mained upon the tobacco, and he is entitled to recover for any loss 
sustained by its destruction to the amount of the policy and to the ex- 
tent that he has acquired his alleged assignor's right or interest. I t  
is very true that the complaint seems to have been drawn by the pleader 
for the purpose of recovering for the loss of the machinery; but this 
fact does not defeat the plaintiff's right to recover for the loss 
of the tobacco if the allegations of the complaint are otherwise (491) 
sufficient for that purpose. 

Tho common-law rule that every pleading shall be construed against 
the pleader is modified by the present Code system, which requires 
that all pleadings shall be liberally construed with a view of substantial 
justice between the parties. Code, section 260. I f  the complaint is 
merely dofective in form, but a cause of action is stated ,in substance 
or by rwsonable intendment, the defendant waives the defect by answer- 
ing to the merits, and it is cured by verdict and sometimes by averments 
i n  the answer. When the defect is organic and vital, so that it cannot . 
be cured by amendment, it is not waived by pleading over or by ver- 
dict, and it can be taken advantage of even i n  this Court. Hccrrisofi 
v. Garrett, 132 N .  C., 172. Even where a material allegation is 
omitted, it is a defective statement of a cause of action merely and not 
a statement of a defective cause of action. Johnso~a v .  Pi~bch, 93 N.  C., 
205; Garrett v. Trotter, 6 5  N. C., 430; Bank v. Cocke, 127 N.  C., 467. 

I n  thi: case at bar the plaintiff alleges the issuing of the policy and 
the loss of the property insured. ,Upon these averments he might re- 
cover (if otherwise entitled) the value of the property destroyed by 
fire, not exceeding the amount of the policy. The only allegation 
omitted is the one as to the value of the property insured at  the time of 
the firn. But eTen if this allegation is essential to the statement of a 
complete and perfect cause of action, its omission is but a defect which 
can be cured by amendment apd is waived by answer, as much so as 
the omishion to allege the determination of the former action in a suit 
for false arrest, which was the defect in Johnsow v. Finch, supra. The 
mere fact that the plaintiff sought to recover for the loss of the ma- 
chinery does not prevent the application of that principle to this case. 
I n  Stokes v. Taylor, 104 N. C.: 394, i t  was held that where a 
plaintiff sues upon a special contract and fails in his proof, (492) 
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he may nevertheless recover upon a quantum meruit, if sufficient 
facts are alleged upon which to base such a recovery, and this can be 
done wiihout amendment. Jones 2'. Mial, 82 N .  C., 252. Under the 
present system of pleading and practice, any relief 'may be granted 
which is  consistent with the case made by the complaint and embraced 
within the issue, although other and different relief may be sought by 
the pleader and demanded in  the prayer for judgment. Clark's Code, 
section 425, and notes. Any and all defects in the pleadings and pro- 
ceedings which do not affect the substantial rights of the adverse party 
shall be disregarded in every stage of the action, and no judgment shall 
be reversed or affected by reason of the same. Clark's Code, section 
276, and notes. The plaintiff cannot, of course, sue upon one contract 
and prove another and essentially different contract. This is more 
than s mere variance; i t  is a failure of proof. But if he sues for 
sn~cific relief. to which he is not entitlrxi, upon facts which show him , . 
entitled to  other and different relief, he may be adjudged to hme that 
relief to which he is in law entitled. 

We do not understand it to be seriously questioned that, if there are 
sufficient allegations, the plaintiff can recover for the loss of the to- 
bacco, although he evidently sued fcr the loss of the machiim-y. Bnt it 
is insisted that he has not made sufficient allegations for that purpose, 
as the value of the tobacco at  the time of the fire is not stated. i n  J^ones 

- v. Ins. Co., 55 Mo., 342, where the plaintiff sued on a policy and failed 
t:, state the value of the property destroyed, the Court held that aver- 
ments substantially 'like those in this case were sufficient as to the 
value of the property. "These averments of value and loss," says the 
Court, ''would seem to be sufficient after verdict. That the property 
insured was cotally destroyed by fire would seem to be a distinct aver- 
ment of loss to the value of the property. That an insurance was 
given on this property to the amount of $1,200 would strongly imply 

ihat, in the estimation of the.underwriters, i t  was at least worth 
(493) as much as that or more." To the same effect i g  Lane v. Ins. 

. Co., 12 Mo., 44, in  which the Court also says that the defendant 
should have taken advantage of the alleged defect by special demurrer, 
which we know was always directed against the form of the declaration, 
as framed in  violation of some rule of pleading, and not against the 
substance of the declaration, as disclofiing a case insufficient on the 
merits. Stephen on Pleading (9 Am. Ed.), pp. 44, 140; Ins. Co., v. 
Sei tz ,  1 Watts and Serg., 273; Ilzs. Co., v. Cornick, 24 Ill., 463. Dis- 
cussing a similm question in Wright v. Williams, 20 Hun., at p. 326, 
the Conrt says: '(Suffice i t  at  present to say that an actual total loss 
is averred and that a cause of action for some amount is fairly de- 
ducible from the complaint as thus framed." See, also, May on In- 
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surance (4 Ed.), section 590. The rules of pleading may require that 
an allegation of the value of the property at  the time of the fire should 
have been made, and also that the plaintiff should have inserted two 
counts or causes of action in his complaint: one for the loss of the 
tobacco znd the other for the machinery: hut these are mere defects " ,  

of form, which should have been pointed out by motion to make the 
pleading more definite and certain, or by demurrer, as may have been 
proper. The defe~idant preferred to answer, and the plaintilT there- 
upon tendered issues, not only as to the machinery, but & to the tobac- 
co. I t  was announced hy the court thst  the issues would be settled 
at the close of the testimony. There certainly was nothing in the evi- 
dence adduced by the plaintiff that affected his right to the issue as 
to the tobacco, but, on the contrary, there was direct proof of the in- 
surance of the tobacco and its loss by fire and of its value, and there 
was no obiection to this evidence by the defendant. His Honor could 
'have ordered the complaint to be made more definite and certain if 
"the p~ecise nature of the charge was not apparent'' (Code, section 
261), so that the allegations might in all respects correspond with the 
proof, but he erred in summarily dismissingthe action ivithout 
submitting issues to the jury and trying the case upon its real (494) 
merits, specially where there was a sufficient allegation in the 
complaint of the right to recover for the loss of the tobacco, although 
imperfectly made. M c l i k n o n  v.  McIntosh, 98 N.  C., 89. The inser- 
tion of the claim for the machinery, which proved to be unfounded and ", 
which could not be made to answer a useful purpose, will be disre- 
garded and not allowed to vitiate the preceding good averment as to 
the tobacco, from which the 'insurance is alleged to have been trans- 
ferred. Utile per inutile non vitiatur. If the transfer was invalid, 
the inswance still rested on the tobacco,' and this appears reasonably 
and by tbc clearest intendment from the pleadings. The defendant 
was aware of it, as it admitted the original insurance of the tobacco 
and denied the validity of the transfer. I t  followed necessarily that 
the tobacco was insured. How, then, could the defendant have beeu 

surprised or misled? The plaintiff on his present complaint can re- 
cover "such damages as by law he may be entitled to, unlcss he chooses 
to ask for and is allowed an amendment,." Jones a. Mial, supra. The 
rights of the insured, under a policy of this kind, have not been dis- 
cussed, as they are fully considered and decided in Lockhart v.  C o o p , ,  
87 N .  C., 149, and as the argument of counsel  as mainly addressed 
to the other question. - 

New trial. 
CLARK, C. J., concurring: The complaint alleges that the policy of 

insurance issued by the defendant was for $1,500 insurance on tobacco; 
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that thr: tobacco was destroyed during the life of the policy, by fire; 
that the plaintiff had theretofore requested defendant's agent to trans- 
fer the insurance from the tobacco to the machinery; that said agent - ,  - 
h ~ d  authority to make such transfer and had frequently made similar 

transfers. There is no averment that the transfer of the insur- 
(495) ance to the machinery was in fact made, though the complaint 

does allege that "plaintiff is advised by counsel that the policy, 
'on account of such transfer,' covered said machinery." This is evi- 
dently merely an allegation that the legal effect of such request to thc 
agent, ete., was to transfer the policy to the machinery; and, further, 
the complaint asks judgment for the recovery of $1,500 upon the value 
of the machinery. The answer denies any transfer of ths insurance to 
the machinery, and on the trial there was no proof of such transfer, 
and the policy itself, being put in evidence, showed that in fact no 
transfe:. had been made. 

Thus there was neither allegation nor proof of a transfer of the 
insurance to the machinery; there was allegation that th.e insurance 
was upon the tobacco and proof by the policy itself that it had not 
been transferred, supporting the averment of the answer to the same 
effect. The indirect statement that by "such transfer" the policy 
covered the machinery is the asskrtion of a legal inference merely, and 
is not supported by any allegation of fact in  the complaint. I t  is 
true that the complaint asks for judgment for $1,500 upon the ma- 
chinery, but the demand for judgment is immaterial. The court will 
grant any relief which is "authorized by the facts alleged and proven," 
whether such relief is demanded in the prayer for judgment or not, 
and even when an entirely different relief is prayed for. Clark's Code 
( 3  Ed.), pp. 200, 201, and numerous cases there cited. 

The distinguishing feature'of the reformed procedure is that cases 
shall ba tried upon their merits, disregarding technicalities and over- 
refinements. The Code, 260, provides that "pleadings shall be liberally 
construed with a view to substantial justice between the parties," and 
section 269 provides, "no variance between the allegation a pleading 
and the woof shall be deemed material unless it has actually misled 
the adverse party to his prejudice in  maintaining his action upon the 

merits." This section further provides that the adverse party 
(496) ~nusb allege that he was misled, and must prove that fact "to 

the satisfaction of the court." and wherein h e  was misled. and 
the only penalty and remedy prescribed is an amendment upou such 
terms as the court may deem just. There is no penalty allowed of dis- 
missal of the action or loss of substantial rights by either party. The 
sole object is that the case shall be tried and decided upon its merits. 
Here the delendant did not allage that he was misled, and the judge 
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did not find that this was shown to his satisfaction. Had he done so, 
justice and the statute prescribe as the sole remedy an amendment 
upon such terms as the court might deem just. The court could not 
visit upon the plaintiff, as a penalty for inadvertence in  pleading, or 
a mistaken allegation of fact (if made), a dismissal of the action. I n  
fact, i t  is clear that the defendant was not "misled" to his prejudice 
"in maintaining his action upon the merits." His own averment of 
no transfer was proven, and the plaintiff having alleged and shown 
the insurance upon the tobacco and its loss, was entitled to recover its 
value, not to exceed the amount of the policy. There was no need to 
&er the vaiue of the tobacco lost. That was a matter to be determined, 
not to exceed the contract for indemnity, $1,500. If the defendant 
wished rhe amount more definitely stated, he could have asked for an 
order to require the plaintiff to make his pleading more definite upon 
that'point. See numerous cases Clark's Code (3  Ed.), pp. 290-293, and 
pp. 275-278. 

There was no need to amend the complaint, for the insurance upon 
the tobacco and the loss of the tobacco were alleged and proven. There 
was no direct allegation of a transfer of the policy of insurance as a 
fact and no proof of it, but a denial of such tran;fer and proof that the 
insurance had not been transferred. There mas no need to amend the 
prayer for judgment, for its support was immaterial. Averment of the 
total loss of the tobacco entitled plaintiff to show its value. 

I n  granting judgment of nonsuit there was error. 
BROWN, J., dissenting: The .question presented is as to (497) 

whether there v a s  a material variance between the allegations 
and proof, which prevented a recovery upon the proof offered in the 
absence of an  amendment to the complaint, which was not asked. I 
h m e  examined the case ~vi th  care, impressed with the conviction that 
the merits are with the plaintiff. Nevertheless, I am impelled to con- 
clude that there was such a variance as prevented a recovery upon the 
complaint in  its present form. The allegations of the complaint are: 
That on 15 January, 1903, W. L. Brown was agent of the defendant 
company in Greenville, N. C.; that on the date mentioned the defend- 
ant, through said agent, issued its policy to the Gorman-Wright Com- 
pany, insuring certain tobacco contained in  a building in Greenville, 
occupied as a tobacco prizery; that the lot on which the prizery was 
situated and the machinery in the prizery was owned by J .  N. and 
P. H. Gorman; that J. N. Gorman was th3 secretary and general 
manager of the Gorman-White Company; that on 9 April, 1903, J .  N. 
Gorman notified said agent to transfer said policy from the tobacco to 
the ma~hinery  in  said prizery, which machinery belonged to the part- 
nership of J. N.  and P. H. Gorman; that said machinery was worth 
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$4,000; that said agent was authorized to make said transfer, and that 
J. N. Gorman had frequently had similar transfers made by said agent; 
that in July, 1903, the said prizery, tobacco, and machinery were de- 
stroyed by fire; that proof of loss was filed with the defendant for the 
payment of said policy of $1,500, which policy, on account of said 
transfer, covered said machinery; that on 25 November, 1903, the Gor- 
Man-Wright Company and J. N. and P. H. Gorman transferred all 
their interest in said policy to the plaintiff; that the defendant is 
indcbted to the plaintiff in the sum of $1,500, being 75 per cent of the 

'value of said machinery in excess of this sum. Section 8 of the com- 
plaint is in these words: "That proof of loss was promptly made out 

and submitted to the defendant company for the payment of 
(498) said policy of $1,500, which policy, as plaintiff i s  advised by 

counsel, on account of said transfer, covered said machinery in 
said prizehouse, but defendant failed and refused to pay said p d h y  
or to adjust the loss thereon, claiming that i t  was not liable in any 
amount therefor." Section 10 is as follows: "That the defendant is 
justly indebted to the plaintiff in the sum of $1,500, 75 per cent of 
the value of said machinery being in excess of this sum." 

Nowhere in  the complaint is the value of the tobacco stated or any 
allegation made of damage sustained by the plaintiff on account of its 
loss. The only allegation whatever of any loss is on account of the 
machinery. I t  was admitted upon argument and i t  is virtually ad- 
mitted in  plaintiff's brief that the   roof failed to show that the policy 
had ever been transferred from tho tobacco to the machinery. The 
plaintiff now contends that, notwithstanding that defect i n  the proof, 
he is entitled to recover for the loss of the tobacco which was covered 
by the policy. This is not a case where the policy covers all the prop- 
erty destrcyed. I t  did not cover the tobacco and machinery both. It 
covered one only, and the plaintiff thought i t  was the machinery and 
not the tobacco. So  the complaint is framed with the idea and pur- 
pose to exclude the tobacco and include the machinery within the pro- 
tection of the policy. Having failed to show that the policy covered 
the machinery, how can plaintiff recover for loss of the tobacco upon 
a compltlint which completely negatives the idea that the tobacco was 
insured by the policy at  the time 6f the fire? The doctrine of aider 
in plenrling cannot apply here. The denials in the answer raise issues 
as to the transfer of the policy from the tobacco to the machinery, 
aud as to the assignment to plaintiff. The fact that the >answer 
deqies the transfer of the policy from the tobacco to the machinery 
will not permit the plaintiff to recover fo r  the tobacco. I t  is a simple 

denial and not a statement of the facts. Even if it recited the 
(499) facts, the plaintiff will not be allowed to abandon the averments 
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in  the complaint and recover upon a c3llateral statement of facts set 
out in  the answer. Grant  2'. Burgziyn,  88  N. C., 95. The proper 
course was to ask leave to amend. B a n d  2.. B a n k ,  77 K. C., 152 ; Fl'illis 
v. Branch,  94 N .  C., 142. I n  this latter case it is said: "A variance 
arises when the proofs do not  stain the cause of action alleged in 
the complaint. I f  it is immaterial, it w ~ l l  be disregarded; if materid 
and misleading; the court may in  its discretion allow an amendment." 
Issues arise on the pleadings. They do not arise cn the proofs. There- 
fore, the rule that allegata et probata must corvespond obtains under 
The Code the same as under the old system. The olily difference is 
that a uew rule has been introduced for determining what a variance 
is and its consequences. Pomeroy on Remedies, section 553. An im- 
material variance is one which is so slight and unimportant that the 
adverse party could not reasonably be misled by it. The court may. 
then, order an amendment or disregard the mu-iance and proceed mith- 
out amendment. When the variance is substantial, such that the acl- 
verse party may have been misled by the averments, if the proof bears 
some apparent relation to the averments, an amendment may be a1- - 
lowed. Carpenter v. HufsteZZer, 87 N .  C., 278. But the amendment 
is essential, for proof without allegation is as ineffective as allegation 
without proof. M c L a u r i n  v. C r o d y ,  90 N. C., 50; N c R e e  v. Linc- 
herger, 69 N. C., 217. I n  Shel ton 9. Davis, 69 AT. C., 324, Chief Justice 
Pearson said: "The idea of giving the plaintiff judgment upon a state 
of facts not alleged in the complaint and entirely inconsistent with it. 
whatever may be said in regard to the progress of the age and the ' 
liberal and enlarged views of C. C. Y., is a proposition which no mem- 
ber of this Court can for a moment entertain." I n  this cxse the com- 
plaint practically avers that the machinery was insured and the to- 
bacco wap not. The proof shows that the tobacco wns iusurrd and tho 
machinery was not. The suit is brought to recover for the machinery. 

The statement of the matter is sufficient to satisfy me that the 
court below committed no error. ( 5 0 0 )  

Cited.  Al ley v. Howell,  141 N. C., 115; Dacis v. Wal l ,  142 N .  C., 
451; B o n e y  v. R. R., 151 N. C., 121. 
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AREY v. COMMISSIONERS. 

(Filed 25 May, 1905.) 

Under chapter 247. sections 60 and 63, Laws 1903, imposing a tax on distillers 
and on rectifiers, a distiller who rectified the product of his own distillery 
is subject to the tax on rectifiers; the two businesses seem to have been 
regarded by the Legislathre as separate, and there is nothing in the Con- 
stitution which prohibits the General Assembly from imposing the in- 
creased tax upon the distiller who also operates a rectifying plant. 

CONTROVERSY without action by D. L. Arey against the Board of 
Commmissior,ers of Rowan County, heard by Bryan, J., at Fall  Term, 
1904, of ROWAN. From a judgment for  the defendants, the plaintiff 
appealed. 

Burton Craige and W. H. Woodsom fo r  pZakt i f .  
T. C. Linn for defendants. 

BROWN, J. The controversy is submitted to determine the legality 
of a tax assessed against the plaintiff under sections 60 and 63, chapter 
247, Laws 1903. The plaintiff operates a 40-bushel distillery, and it 
is admitted he is liable to the tax of $125 assessed against him under 
section 63. H e  operates, also, a rectifying plant at  the same place 
and rectifies the product of his own distillery. Section 60 imposes a 

tax of $200 on rectifiers of liquor. The plaintiff in his brief con- 
[Sol) tends, "that the tax is unoonstitutional; that the process of 

purifying the whiskey is one and the same process in manu- 
facturing whiskey, and that the manufactur's license covers the busi- 
ness in which he is engaged," and he also contends "that rectifying or 
purifying his own whiskey is not a trade or business in  itself, such 
as tn be taxable under the Constitution." 

We are not conversant with the processes of distilling and manu- 
facturing liquor, but the General Assembly, exercising its knowledge, 
has classified rectifying as a business entirely distinct from distilling. 
I t  has taxed rectifying in the section with wholesalers and has ex- 
empted the rectifier from the wholesaler's tax. Therefore, the rectifier 
may deliver his product under section 60 to the common carrier with- 
out additional tax. 

The same privilege is given distillers in section 63, but nowhere in 
that section is the rectifier associated with the distiller. The two seem 
to have been regarded by the Legislative mind as separate and distinct 
vocatioils, although dealing in the same commodity. 
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The burden of proof is on the plaintiff to show that tho two are but 
one and the same trade or business. There are no facts set forth in 
the recurd from which we can infer it. 

Assuming that the two occupations of distilling and rectifying may 
be unite(! in one and conducted by one person, there is nothing in our 
Consticution which prohibits the General Assembly from imposing the 
increased tax upon the distiller who also operates a rectifying plant. 
Subject to ihe organic law, the power of the General Assembly to tax 
is suppreme. 

Affirmed. 

Cited: Washington v. Lumber Co., 145 N.  C., 14. 

(502) 
LEDFORD v. EMERSON. 

(Filed 25 May, 1905.) 

Parol Evidence-Collateral Writings-Rule as to Parol Evidence. 

1. In an action to recover the plaintiff's share of the proceeds of the sale of 
options, which the plaintiff alleges the clefendaut has fraudulently with- 
held from him, it is competent to permit parol evidence of the options and 
their contents, as they are collateral to the issue. 

2. The rule that parol evidence cannot be allowed as to the contents of a 
written instrument applies only in actions between parties to the writing 
and when its enforcement is the substantial cause of action. 

ACTION by J. P. Ledford against A. S. Emerson, heard by Shaw, J., 
and a jury, at  Spring Term, 1905, of CHEROKEE. From a. judgment of 
nonsuit, the plaintiff appealed. 

B m b ~ e  & Busbee, Axley & Axley, and E. B .  Norvell for plaintiff. 
D i l lad  & Bell for defendafit. 

BROWN, J. The plaintiff' nllcges that he procured options on about 
60,000 acres of land and placed the same in the hands of the defendant 
for sale; that the defendant sold the options for $10,000 cash and paid 
the plaintiff $600, and by false and fraudulent statement to the plain- 
tiff obtained from the plaintiff a receipt in full. 

The plaintiff' sues to recover $4,400, the remainder of his half of the 
$10,000. Neither the options nor their contents are in  litigation. 

On the trial  the plaintiff proposed to show by his own evidence that 
he had performed his part of the contract between himself and de- 
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(503) fendant; that he took options for about 65,000 acres of 
land, delivered the same to the defendant, and that the de- 

fendant sold them for $10,000. On objection of defendant, the court 
refused to allow the plaintiff to show this, holding that the plaintiff 
could not speak of the options without producing them and refusing 
to allov the evidence offered by the plaintiff. 

His  Honor misconceived the kind of action that was being tried, for 
from his ruling he must have thought that the options or their con- 
tents were in litigation-were the gravamen of this action-when they 
mere not. The purpose of the action is to recover the plaintiff's share 
of the proceeds of the sale of the options, which the plaintiff alleges 
the defmdant has fraudulently withheld from him. I t  v a s  competent, 
therefore, to permit parol evidence of the options and their contents. 
They were collateral .to the issue. Our Reports contain numerous pre- 
cedents. Carden v. McConnell,  116 N.  C., 575; Pollock v. TVilcos, 68  
N.  C., 50;  Reynolds v. Nugness,  24 N .  C., 265 1 Greenleaf Ev., 275- 
279. 

The rule that parol evidence cannot be allowed as to the contents of 
a written instrument applies only in  actions between parties to the 
writing, and when its enforcement is the subs~antial cause of action. 

The contention of the defendant that the plaintiff had waived or 
abandoned his right to appeal cannot be sustained. 

New trial. 

Cited:  8. c., 141 N. C., 597; 8. c., 143 N. C., 527; And?-ews v. Grimes, 
148 N.  C., 439; R a b o n  v. R. R., 149 N. C., 60; Whitehurst  v. Padgett,  
157 N .  C., 429; Hol loman v. R. R., 172 N. C., 375; M o r ~ i s o n  v. Hurt -  
ley, 178 N .  C., 620; Miles v. Walkel; 179 N.  C., 484; Hal l  c. Giessell, 
ib., 659. 

(Filed 25 May, 1905.) 

Hearsay-D~clarations and General Reputat ion as  t o  Bownda*+ies-- 
W h e n  Competent.  

1. The declarations of a person as to the location of a boundary are competent 
if the declarations were made ante Zitem nzotnm and the declarant is dead 
when they are offered, and he was disinterested when they were made. 
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2. E~idence of general reputation as to the location of a boundary is compe- 
tent if the declaration has its origin at a time comparatively remote and 
avzfe litem motnm, and attaches itself to some monument of boundary or 
natural object or is supported by evidence of occupation and acquiescence 
tending to give the land in question some definite location. 

~ ~ C T I O E  by Benjamin C. Hemphill and wife against T. C. Hemphill 
and others, heard before Justice, J., and a jury, at September Term, 
1904, of BUNCOMBE. 

This is an action of ejectment. The question at issue is the location 
of the line dividing the lands of the plaintiffs and defendants. Both of 
these tracts originally constituted one tract owned by Andrew Hemphill. 
About 1850 a par01 division of this land was made between B. C. Hemp- 
hill, on? of the plaintiffs, and John R. Hemphill, both sons of Andrew 
Hempiiill. The plaintiffs claim that the line in question, located when 
the land was divided, runs from the mouth of the branch emptying into 
Reem's Creek to the point of a+ridge, and thence in  a southeasterly 
direction on the face of the mountain across minor ridges and gullies 
to the "Jump Corner." The defendants claim that the line runs from 
the mouth of the branch to the point of the ridge, and thence in a 
northeasterly direction up the ridge to the Vance line. Between 
these two lines contended for is the triangular piece of land in (505) 
contrcwersy. 

I n  1860 John R. Hemphill executed a bond for title to a portion of 
the land to John Brigman. John Brigman died and John R. Hemp- 
hill, in  accordance with the terms of the bond for title, executed a 
deed to the heirs of John Brigman. This land was sold by J .  G. Cham- 
bers, administrator of John Brigman, to pay the intestate's debts, and 
James T-Iemphill became the purchaser. James Hemphill conveyed the 
land by deed to his children, Eliza, Jane, Brank, and Bettie Shope, 
defendants. 

Verdict and judgment for the plaintiffs, and the defendants appealed. 
Xoore  & Rolllns for plaintiffs. 
Frank  Carter, Locke Craig, and H. C.  Chedester for defendants. 
HOKE, J., after stating the facts: The rights of the parties to this 

controversy were made to depend upon the correct location of the 
divisional line between Benjamin C. and John R. Hemphill, under 
whom rhe defendants claim; and the defendants contend that the true 
location of this line runs from the "mouth of the branch to the point 
of the ridge and thence in  a northeasterly direction up the ridge to the 
Vance line." I n  order to establish this position, the defendants offered, 
first, the deed from John R.  Hemphill, now dead, to the heirs of John 
Brigman, bearing date 18 November, 1866, as a declaration of John R. 
Hemphill on the correct location of the line in dispute. 
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The defendants further proposed to prove by a mitrless, John a. 
Chamhers, that he had known the land in contrnwrsy for fifty years; 
that he knew the general reputation in that community 3s to the true 
location of this divisional line, and that according to such reputation 
the samct ran along the top of this ridge, and wae placed as the defend- 

ants claimed. On objection by the plaintiffs, this testimony was 
(506) held incompetent, and the defendants excepted. 

I t  is the law in this State that under certain restrictions both 
hearsay evidence and common reputation are admissible on questions of 
private boundary. Sasser v. Herring, 14 N.  C., 340; Shnfier v. Qaynor, 
117 N.  C., 15;  Yow v. Hamilton, 136 N.  C., 357. 

The restrictions on hearsay evidence of this character--declnratioii 
of an individual as to the location of certain lines and corners-estab- 
lished by repeated decisions, are:  That the declarations be made ante 
litem rnotam; that the declarant be dead when they are offered, and 
that he was disinterested when they were made. Betlzea v. Byrd, 95 
N.  C., 309; Caldwell v. Neely, 81 N .  C., 114. 

The declarations of John R. Hemphill in this deed to the heirs of 
John Brigman, as to the location of his own line, are heresay. They 
are incompetent for the reason that he was interested when the same 
were made, and the judge below ruled correctly in excluding them. 

On the second point: The evidence offered from the witness John 
G. Chambers, on the general reputation as to the location of the divis- 
ional line: Such evidence has been uniforwly received in this State, 
and the restriction put upon i t  by our decisions seems to be that the 
reputation, whether by parol or otherwise, should have its origin at a 
time comparatively remote, and always ante litem motam. Second, 
that it should attach itself to some monument of boundary, .or natural 
object, or be fortified and supported by evidence of occupation and 
acquiescence tending to give the land in question some fixed or definite 
location. Tate v. Southard, 8 N .  C., 45; Mendenhall v. Cassells, 20 
N. C., 43; Dobson v. Finley, 53 N.  C., 496; Shafler v, Gaynor, 117 
N .  C., 15; Westfelt v. Adam 131 N.  C., 379-384. The proposed evi- 
dence comes fully up to the requirement of these decisions. The repu- 

tation is attached to a place reasonably definite, and the wit- 
(507) ness stated that he had known the land for fifty years; knew 

the general reputation in the community as to the line in dis- 
pute, and where such line was placed by that reputation. We think 
i t  appears by fair intendment that the reputation offered had its origin 
ante litem motam and at a time sufficiently remote. 

There was error in  rejecting the proposed evidence which entitles 
the defendant to a 

New trial. 
3fi4 



N. (3.1 SPRING TERM, 1905 

Woou r'. TIXSLEY. 

Cited:  B land  v. Beasley, 140 N. C., 631, 632; L u m b e r  Co, v. Triplet t ,  
151 N .  C., 411, 412; L a m b  v. Copeland, 158 N .  C., 138; Bank v. W h i l -  
den, 159 N.  C., 281;Picks v. Woodwaird, ib., 648; Sul l i van  v. Blount ,  165 
N .  C., 10 ;  Lumber  Co. v. Lumber Co., 169 N .  C., 96;  B y r d  v. Spruce 
Co., 170 N .  C., 434; Lumber  Co. v. Hinton ,  171 N .  C., 30; Stewart  v. 

,Stephenson, 172 N .  C., 83; Bamk v. Whi lden ,  175 N.  C., 54; Xingleton 
u. Roebuck, 178 N.  C., 203. 

WOOD v. TIKSLEY. 

(Filed 25 May, 1905.) .. 
i 

Effect of Co?zmor Act on  Parol Contracts-Rights of Vendbe-Pur- 
chaser f o ~  T7alu~-Purchase Money and Betterments. 

1. Since the Connor Act (Laws 1885, ch. 147), one who goes into possession 
of land under a parol contract to convey, paying the purchase-money and 
making improvements thereon, cannot assert the right to remain in pos- 
session until he is repaid the amount expended for purchase-money and 
impr~~emen t s  as against a purchaser for value from the vendor, holding 
under a duly registered deed, though the purchaser had notice of the 
contract. (Expressions in the opinion in Kelly v. Johnson, 135 N. C., 647, 
conflicting herewith were obiter, and are corrected.) 

2.  A claim for betterments, under sectiou 473 of The Code, callnot be set up 
on the trial to resist the plaintiff's recovery, but by petition filed after a 
judgment declaring the plaintiff the owner of the land. 

3. Quere: What effect has the Connor Act upon .equities and equitable titles 
arising out of parol trusts or attaching to thie legal title by coiistruction 
or implication? 

ACTION by T.  S. Wood and another against Pearce Tinsley, heard 
by Shaw, J., and a jury, a t  August Term, 1904, of TRANSYL- 
VANIA. (508) 

This was a n  action for the recovery of land. The  plaintiffs 
alleged that they are the owners of the land described i n  the  complaint 
and that the defendant mas in the  wrongful possession thereof. The  
defendant by  way of answer alleged that  prior to 1 December, 1893, 
one W. L. Lankford was the owner in  fee of the land described in the 
complaint, and contracted in  parol to sell the land to the defendant, 
with the exception of 10 acres; that  in pursuance of said contract the 
defendant paid Lankford the sum of $75, the purchase price thereof; 
that, relying on said contract, he erected a dwelling-house, cleared 6 
acres and planted a n  orchard thereon; that  the plaintiffs had full 
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knowledge of the fact that he had purchased the land from Lankford 
and had paid him for i t  and had made improvements on it, taking the 
deed therefor. The plaintiffs by way of reply admitted that Lankford 
was the owner of the land, denied that they had any knowledge or in- 
formation in regard to the alleged contract of purchase or impro~e-  
ments, etc. The only issues submitted to the jury were as to the plain- 
tiffs' ownership and the defendant's possession. On the trial the de- 
fendant cffered to prove that he had made a verbal agreement with 
Lankford to purchase the land and had gone into the possession of the 
same in the year 1893; that he had paid the purchase money and had 
built a dwelling~house, etc., on the land. The defendant also offwed 
to prove that Pless, the mortgagec, 2nd the plaintiffs all had notice of 
said contract, etc. The plaintiffs objected to all of the evidence on the 
ground that the alleged contract of purchase was not in  writing and 
that they claimed under the mortgage executed by Lankford to ane 
Pless, which was duly registered, and that pursuant to the power in  the 
mortgage, Pless sold the land, which was bought by the plaintiffs, who 
took a deed therefor, which was duly recorded. The objection was sus- 
tained, and the defendant excepted. Under the instruction of the 

court the jury returned a verdict in  favor of the plaintiffs, and 
(509) from the judgment thereon the defendant appealed. 

George A. Shuford and Xhepherd & Xhepherd for plaint i fs .  
W.  W .  Zachary for defendant. 

CONKOR. J., after stating the facts: The sole question presented by 
the d~fendant's exception is whether, since Lams 1885, cb. 141, one 
going into possession of ?and under a par01 contract to convey, paying 
a part  or all of the purchase money and making improvements thereon, 
can resist an action for the possession by a purchaser for value from 
the vendor, until he has paid the amount cxpended for purchase money 
and improvements. Chapter 14'7 enacts that "No conveyance of land, 
nor co~rtrnct to convey, nor l a s e  for Inore than three years, shall be 
valid at law to pass any property as against creditors or purchasers 
for a valuable consideration from the donor or bargainor, but from the 
registration of such deed." This Court has consistently, and without 
the slightest variation, held that the statute placed deeds and contracts 
to convey upon the same footing, as to registration, as mortgages and 
deeds of trust had theretofore been since Laws 1829 (Code, section 
1254). Reade, J., in Robinson v. Willoughby, 70 N .  C., 358, said: 
"Prior to 1829, it was settled b$ elementary writers and by the de- 
cisions of oar own courts that an unregistered encumbrance would be 
upheld by the courts of equity against a subsequent registered encum- 

36.6 



N. C.] SPRIWG TERM, 1905 

brailce with notice of the former, and that creditors and purchasers for 
value were affected by notice of prior equities." He said that such 
was then $he law, except as to deeds of trust and mortgages, concluding: 
'(Since that statute, the decisions have been uniform that deeds in trust 
and mortgages are of no vali'dity whatever as against purchasers for 
value and creditors, unless they are registered; and that they 
take effect only from and after registration, just as if they had (510) 
been executed then and there." Blevins v. Barker, 75 N. C., 
436; Todd v. Outlaw, 7 9  N .  C., 237, and many other cases. I n  IIinton 
v. Leigh, 102 N .  C., 28, Merrirnon, J., says that no notice, "however 
clear," of a prior unregistered mortgage could pi=judice a purchaser 
for value. Quifinedy v. Quinnerly, 114 N .  C., 145. I t  is thus settled 
beyond controversy that as against purchasers for value an unrecorded 
mortgage has no validity either by way of passing title or creating a 
lien, equitable or otherwise. 

Referring to the act of 1885 in Hooker v. Nichols, 116 N.  C., 157, 
Faircloth, C. J., said: ('It will be noted that the effective words of this 
act are identical in substance with section 1254 of The Code, and we 
are driven to the conclusion that the Legislature, with full knowledge 
of the meaning and effect of said act of 1829, intended to appIy thl. 
same rule to all conveyances of land, as declared in  the late act of 1885, 
and we must give the same effect to it." Allen v. Bolen, 114 N .  C., 560. 

111 Coilins v. Dacis, 132 N .  C., 106, we held that no notice, hox-euer 
full or formal,  dl supply the want of registration. I n  Madcloz v. 
A r l ~ .  114 N. C., 985, Xhepherd, C. J., referring to the position of one 
claiming under an unregistered contract to convcy, said: "Actual notice 
of a prior unregistered contract to conTey cannot, in the absence of 
fraud, affect the rights of a subsequent purchaser for value whose deed 
is duly registered according to law." These, and other cases in our 
Reports, fully sustain the proposition that if the defendant had teken 
a written contract from Lankford to convey, and paid the entire pur- 
chase money, going into possession and putting improvements upon the 
land. and had failed to register such contract, i t  would not be valid at 
law to pass any property in the land against the plaintiff. 

I t  must follow from the statute and these decisions that if, (511) 
~ f t e r  the execution and registration of the mortgage to Pless, 
Lmkford had, in accordance with his parol contract, executed a deed 
to the defendant, it would have been of no validity as against the plain- 
tifl. I t  is difficillt to perceive how the defendant, being in possession 
under a parol contract, not enforcible against Lankford, can be in 
any better or stronger position than if he had Lankford's deed un- 
ragisterecl-or how he has any equity affecting the legal title to which 
he can cmort to prevent the plaintiff's recovery. 
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Our attention is  called to a number of decisions of this Court in 
which it is held that when one induces another to enter upon and im- 
prove l a i d  under a parol promise to convey, he will not, upon repudiat- 
ing his contract, be permitted to oust him until he has compensated 
such perdon for the enhanced value of the land, less reasonable rents 
and profits. The doctrine is first announced by this Court in Baker 
v. Carson, 21 N .  C,, 381. The right of the vendee to retain possession 
does not rest upon the idea that any equitable right to or trust at- 
taches to the legal title by virtue of the parol agreement, followed by 
possession and improvement. This right was recognized by the English 
chencellxs under t,he doctrine of part performance. Mr. Bispham 
thus illustrates the doctrine: "Hence. if a verbal contract is made 
for the ar!e of real estate, and is acted upon to the extent above in- 
dicated, neither party can then refuse to perform it on the ground 
that the provisions of the statute of frauds have not been complied 
with. If, for example, upon the faith of a parol agreement, the pur- 
chaser has gone into possession, has paid the purchase money and has 
made valnable improvements, the vendor will not be suffered to set 
up the statute of frauds as a ground for refusing to execute the con- 
tract. The case, as it is said, is taken out of the statute." Eq., 384. 
This doctrine is held and enforced in many of the States of the Union. 

but has been repudiated by this Court. Ellis v. Ellis, 16 N. C., 
(512) 341, and other cases. I n  B a h r  v. Calrson, supra, the Court 

speaking of the right to remain in possession, asserted by tho 
veudee, d ~ i d :  "This claim to relief 1s not founded upon the supposed 
existence of m y  contract of which it seeks execution, or for the breach 
of which it asks compensation or damages. I t  is an appeal to the 
court to prevent fraud." This decision was followed in Albea v. Grifin, 
22 N .  C., 9. Gaston, J., said: "If they (the vendors) repudiate the 
contract, which they have a right to do, they must not take the im- 
proved property from the plaintiff without compensation for the ad- 
diiional d u e  which these improvements have conferred upon the prop- 
erty." I ~ L  all of the cases found in  our Reports involving this equitable 
doctrine, the same principle prevails. Prior to h t o n  v. Badharn, 127 
N. C., 96, the principle was invoked by the vendee to be permitted 
to retain possession until he was compensated for his improvements. 
I n  that ease the Court held that the rendor, being in possession, is 
liable to the vendee for the value of the improvements. I n  none of 
the cases is it suggested that the vendee, under such circumstances, may 
h ~ w e  the 1-endor declared a trustee, or upon any other principle acquire 
the title, either legal or equitable, to tile land. No right in or to the 
property accrues to the vendee by virtue of the parol ccntract to con- 
vey. I f  he seek to enforce it and it be denied, he cannot show its terms, 
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or, if it be admitted and the statute be pleaded, the court will not en- 
force it. I t  may be said that as Lankford could not oust the defendant 
until he has compensated him for his improvement, the plaintiff, tak- 
ing title with notice of the inability of his grantor, stands in his shoes 
and takea subject to the burden or duty resting upon him. I t  is true 
that when one takes with notice of an equity, he takes subject to such 
equity. To permit him to take free from an equity attaching to the 
title in the hands of his grantor, with notice thereof, would be to per- 
mit him to participate in a fraud and profit thereby. There is 
another well-settled maxim-equity follows the law. As we (513) 
have seen, the law expressly declares that the contract to convey 
is void as against the paintiff, because not registered; it is difficult 
to see how any equity can attach to the plaintiff's perfect title by 
reason of a void, unregistered agreement made with his grantor. For 
the grantor in an unrecorded deed to sell and convey the same land 
to another person is a fraud, and if the second grantee has notice 
of the first deed, he participates in the fraud. Yet, in obedience to 
a well-detined and settled public policy which finds expression in clear 
and explicit language in the statute, the second grantee takes the title 
f rw from any rights or claims of the first grantor or vendor. The 
answer to the objection is ita Zex scripta est. The right to retain pos- 
sesion, as against the vendor, repudiating his par01 agreement, does 
not rest upon the statute giving compensation for betterments. As 
we have seen, it had its origin long before the passage of the act of 
1871-'72, Code, section 473. I n  Just ice v. Baxter, 93 N. C., 405, the 
defendant claimed his betterments under the statute. The plaintiff 
objected for that the contract to convey made by a husband and his 
wife, the latter being an infant, was never recorded. The plaintiff 
insisted that the defendant in tracing his title back would have dis- 
covered that the title was in feme couert and had never been divested 
by any valid conveyance or contract to convey on her part. The Court 
held that such a construction of the statute was too narrew. The basis 
upon which betterments may be claimed is the finding by the jury 
that the person in possession, or those under whom he claims, believed 
at the time of making the improvements and had reason to believe 
the title good under which he and they were holding the premises. 
Wr, do not think the defendant is in a position to claim the benefit of 
this statute. Even if he were in other respects, the exeeption does not 
present'the question. A claim for betterments under the statute cannot 
be set up on the trial to resist the plaintiff's recovery, but by petition 
filed under a judgment declaring the plaintiff the owner of the 
land. This is illustrated by what is said in Rumbough v. Young, (514) 
119 N. C., 567. 
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We have had our attention called to no case in which the defense 
or claim of the defendant was set up against a purchaser from the 
original vendor, except as hereinafter noted. However the question 
may have been decided prior to the act of 1885, 13-e are of the opinion 
that since that statute no such claim can be maintained against a - 
purchaser for value holding under a duly registered deed. Onr at- 
tention is directed to the opinion in  Kelly v. Johnson, 135 N. C., 647. 
We decided in  that case that one who had been let into possession under 
a parol agreement and had made improvements was entitled to be 
compensated, and that as the purchaser had not paid all of the pur- 
chase money to the vendor, the vendee interpleader should be paid out 
of the balance remaining due. The writer, in justice to the other 
members of the Court, assumes the responsibility for the expressions 
used in that opinion conflicting with what is here decided, &nd cor- 
rects it bv admitting the error into which he fell. The decision in 

%, 

that case is correct; the language, in  so far as it expresses the opinion 
that the purchaser was affected by the parol unrecorded agreement, 
was erroneous, and the opinion in that respect is modified. 

We carefully refrain from expressing any opinion in regard to the 
operation of the act of 1885 as affecting equities attaching to the 
legal title, as against purchasers for value, beyond what is necessary 
to the decision of this case. As we have endeavored to show, the de- 
fendant liere cannot assert against the plaintiff the right to remain 
in  possession until he is compensated for his improvements, because 
he claims under an unregistered agreement to convey, which comes 
directly within the express words of the statute. What effect the 
statute h ~ s  UPOTL equities and equitable titles arising out of parol trusts 

or attaching to the legal title by construction or implication, we 
(515) express no opinion. The question is important and interesting. 

Whether uersons entitled to such rights come within the words - 
of the statute as claiming under the "donor, bargainor, or lesssor" 
must be left for future consideration and be decided when presented. 
The purpose of the statute was to enable purchasers to rely with safety 
upon thp examination of the records, and act upon the assurance that, 
as against all persons claiming under the "donor, barguinor, or lessor," 
what dici not appear did not exist. That hardships would come to some 
in  applying the rigid statutory rule was well known and duly con- 
sidered. That every possible effort to reduce the number of such hard- 
ships to the smallest possible limit consistent with the integrity'of the 
statute and the enforcement of the policy upon which i t  was founded, 
was made. is shown by the carefully drawn provisos and safegirards. 
The change in  our registration laws was demanded by the distressing 
uncertaii~ty into which the title to land had fallen in the State. No 
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one could say for himself or advise others with any certainty or safety 
i n  regard to a title. Deeds which for years had not been seen or heard 
of beyond the family chest or drawer were brought forward and reg- 
istered, destroying "by relation" titles which were supposed to be per- 
fect and for which full value had been paid. The statme has been in  
force without amendment for twenty years. This Court has uniformly 
so construed i t  that the purpose of the Legislature has been effectuated. 
I f  the defendant has sustained an injury by the conduct of the person 
with whom he made a paroi contract, which should have been in writ- 
ing and recorded, it is to be regretted, but i t  is not the fault of the law. 
I t s  protective provisions are clear and explicit. To permit him to 
disregard i t  at  the expense of the plaintiff, who has obeyed it, would 
be to seriously impair the value of the statute and return to many of 
the evils which its enactment sought to remove. The judgment must be 

Affirmed. 
WALKER, J., concurs in resuIt. 

Cited: Piano Co, v. Xpruill, I50 N .  C., 169; Smi th  v. Puller, I52 
N. C., 14 ;  Wocd v. Lewey, 153 N. C., 403; Ballarcl v.  Boyette, 171 
N.  C., 26; B a n b  v.  Cox, ib., 81; Lynch v.  Johmon, ib., 621; Pritchard 
v. Williams, 175 N. C., 321; Hooper v.  Power Co., 180 N .  C., 651. 

NICHOLSON v. RAILROAD. 
(516) 

(Filed 25 May, 1905.) 

Fellow-servant Act-Construction of-"Operating" Railroad. 

The Fellow-serrant Act (Private Laws 1897, ch. 5 6 ) ,  giving any employee of 
a railroad "operating" in this State a cause of action for injuries suffered 
by the negligence of a fellow-servant, applies to any injury suffered by 
any employee in any department of work of ,a railroad which is being 
operated, but does not apply to an employee engaged in building a trestle 
for the extension of a railroad, at a point some miles from the track on 
which trains are being operated. 

ACTION by William Nicholson against the Transylvania Railroad 
Company, heard by Ferguson, J., and a jury, at October Term, 1904, of 
JACKSON. From a judgment for the plaintiff, the defendant appealed. 

Colemon C. Cowan for plaintif.  
George A. Shuford, W .  A. Gash, Walter E. Moorb, and Shepherd .@ 

Shepherd for defendant. 
871 
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CLARE, C. J. The evidence tended to show that the plaintiff was 
injured Ey the negligence of a fellow-servant, and the defendant asked 
the ccurt to charge that if the jury should find such to be the fact, 
and %honld further find from the evidence that the defendant, although 
a railroad corporation operating a railroad in this State, was not 
operating a railroad at the point where the plaintiff received his al- 
leged injury, nor within a nearer distance to said point than five or 
six miles, and had laid no track a t  said point nor within said distance 
from said point, but was engaged in  constructing a railroad at said 
point, a d  the plaintiff was employed at said time as a construction 

hand and was engaged in  the work of building a trestle at said 
(517) point, and while so engaged was injured by the negligence of 

said fellow-servant, then the plaintiff is not entitled to recover, 
and the jury will answer the third issue 'No.' " The refusal of this 
prayer was error. 

The "fellow-servant act," unaccountably printed in  Private Laws 
1897, chapter 56, provides (section I ) ,  "that any servant or employee 
of any railroad company operating in  this State who shall suffer in- 
jury to his person, or the personal representative of any such employee 
who shall have suffered death, in  the course of his services or employ- 
ment with said company, by the negligence, carelessness, or incom- 
petency of any other servant, employee, or agent of the company, or by 
any defect in  the machinery, ways, or appliances of the company, shall 
be entitled to maintain an action against such company," and section 
2 renders nugatory any waiver, express or implied, of the benefit of 
said act. 

The recent origin and the reason of the rule exempting the master 
from liability for the negligence of a fellow-servant were first dis- 
cussed ill this Court in Hobbs v. R. R., 107 N. c., 1, and attention 
was called to the fact that the rule had been abrogated as to railroad 
employees by statute in  many States. After the passage in  this State 
in  1897 of the above-cited statute abolishing the fellow-servant doctrine 
as to radroad employeesj the act was fully discussed and its constitu- 
tionality sustained in Hamock v. R. R., 124 N. C., 222; Coley v. R. R., 
128 Pu'. C., 534, and in the same case, on rehearing, 129 N. C., 407, and 
that ruling has been sustained in  all the cases since, and similar 
statutes in  0 t h ~  States have been held not in violation of the Four- 
teenth Amendment by several decisions of the United States Supreme 
Court. 

I n  Mott v. R. R., 131 N.  C., 237, it was sought to curtail and restrict 
the act sc that i t  should apply only to railroad employees engaged in 
operating trains; but the Court held to the contrary, and said: "The 
language of the statute is both comprehensive and explicit. I t  em- 

372 



N. C.] 

I 

SPRING TERM, 1905 

braces injuries sustained by (quoting the act) 'any servant (518) 
or employee of any railroad company . . . in the course 
of his services or employment with said company.' The plaintiff 
was a r ~  employee and was injured in the course of his service or em- 
ployment." I n  that cape the plaintiff, working in the repair shops, 
was injured by the negligence of a fellow-servant while removing a 
red-hot tire from an engine, and i t  was held that he could recovez. 

The same ruling was repeated in Xigman v. R. R., 135 N. C., 184, 
where i t  is said: "The plaintiff was injured by the negligence of a 
fellow-s~rvant while working upon and repairing a bridge of the de- 
fendant railroad. I t  is settled that the fellow-servant law, chapter 56, 
Private Laws 1897, applies to railroad employees injured in the course 
of their service or employment with such corporation, whether they 
are running trains or rendering any other service." Then, after quot- 
ing the above extract from Mott v. R. R., 131 N. C., 237, i t  is added: 
that to the same effect were "R. R. v. Pontim, I57 U. S., 209, cited 
since with approval in Tullis v. R. R., 175 U. S., 352; R. R. v. Har- 
ris, 33 Kan., 416; R. R. v. Roehb~ ,  37 Kan., 463; R. R. v. Stahkey. 
62 Fed., 363, and many other cases." To th-se we now add (from 
among many) the well-considered case of Cailahczn v. R. R, (Mo.), 60 
I;. R. A.,.249, which, reviewing the authorities to that time (it was 
filed December, 1902), holds with this Court that "a statute making a 
railroad company liable for injuries to servants through the negligence 
of fellow-servants does not violate the equality clause of the Federal 
Constitution, although it does not confine such liability to acts per- 
formed in the operation of trains, but extends it to risks similar to 
those incurred by the employees of persons or corporations engaged 
in other lines of work." 

Knowing from the history of the strenuous discussion for and against 
the passage of the act, and from its language as well, that the intention 
of the Legislature was that the doctrine of the nonliability of 
the master for injuries to an employee caused by the negligence (519) 
of a fellow-servant should be abolished as to all employees in 
railroad hervice, "whether (as we have said in Sigmafi v. R. R., supra) 
they are running trains or rendering any other service," we have no 
dispositim to do other than to affirm fully our rulings already made 
and cited above. But the act applies only to employees of a "railroad 
operating," not that such employees must be operating the trains, but . 
they must be employees, in some department of its work, of a railroad 
which is being operated. Such business is a distinct, well-known busi- 
ness, with many risks peculiar to itself, and all the employees in such 
business, whether running trains, building or repairing bridges, lay- 
ing tracks, working in the shops, or doing any other work in the 
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service r ~ f  an (.operating railroad," are classified and exempted from 
the rule which requires employees to aEsume the risk of all injuries 
which may be caused by the negligence of a fellow-servant. I t  is not 
necessary to show that the plaintiff was injured by a fellow-servant 
while operating a train, but he must "show that he was injured while 
performing a sel+vice necessary to or connected with the use and opera- 
tion of the road." R. R. v. Vincen t ,  56 Kan., 344; Stubbs  v. R. R., 
85 M6. App., 192; T h o m p s o n  v. R. R., 54 Ga., 509; R. R. v. h e y ,  73 
Ga., 504. 

Here the railroad was being "constructed," not "operated." I t  mas 
5 or 6 miles from the completed track, still farther from the track on 
which trains were being operated. Though it was in the construction 
of the extension of a railroad, the work was that of building a bridge 
,r trestlc, and the liabilities of the employer were the same as those 

: )f any one else engaged in bridge building. I t  does not matter that 
clsewl?ere the same employer was "operating" a railroad. I t  was not 
Boing so at this point. Here i t  was not a r a i l r o d  at all. I t  was con- 
structing, building, what later would become a part of an '(operating 

railroad." 
(520) It is true, an employee injured by the negligence of a feliow- 

servant m-hile building or repairing a bridge on the line of an 
operating railroad, under precisely similar circumstances, could re- 
cover of the railroad company, while here he cannot. That is because 
the statute must draw the line ~omewhere, and the Legislature has 
seen fit to restrict the repeal of the foymer law to "any servant or em- 
ployee of any railroad company operating" in this State, which means 
in the course of its "operation" of that business, in any of its depart- 
ments, but not in the course of its ('construction." 

We must read the act as i t  has been written by the law-making power, 
neither restricting nor extending its effect. For the error in refusing 
this prayer theremust be a 

New trial. 

Ci ted:  O'Neal v. R. R., 152 N. C., 405; Bai ley  v. Meadows Co., ib., 
604; Tzuiddy v. L u m b e r  Co., 154 N .  C., 239; Jackson v. Lumber Co., 
158 N.  C.: 320; Buckner  v. R. R., 164 N. C., 204; McDonald v. R. R., 
165 N. C., 625, Lloyd v. R. R., 168 N. C., 650. 
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DUCKWORTH v. JORDAN. 

(Filed 25 May, 1905.) 

Wills-Lapsed Devde-Effect-Equitable Contiersion-Becontiersion- 
Election-Infants-Husband and Wife-Desceat and Disfribution- 
Power cf Sale in Will. 

1. Under section 2142 of The Code, a devise which lapsed by the death of the 
devisee before the testator'passes under the residuary clause, where there 
is nothing in the will which shows a contrary intention. 

2. An equitable conversion is a change of property from real into personal and 
from personal into real, not actually taking place, but presumed to exist 
only by construction or intendment of equity. 

3. Before any change in the property has taken place there may be a recon- 
version, which occurs where the beneficiaries by some explicit and binding 
action direct that no actual conversion shall take place, and elect to take 
the property in its priginal form, and if the election is properly made, the 
power of sale under the will is extinguished. and the beneficiaries have 
the right to hold the land in specie, unless it be required to pay the debts 
of the testator. 

4. Where some of the beneficiaries are infants, an election cannot be made by 
or for them, except by sanction and order of the court after due inquiry, 
disclosing that it would be for the benefit of the infants that a recon- 
version should be had. 

5. For the purposes of devolution and transfer, where there has been an 
equitable conversion of the property, land is considered as money, and the 
share of the wife, who died without action concerning it, devolved on her 
husband as her sole distributee under the statute, in the absence of debts 
against her estate, and he alone is required to elect as to her share. 

ACTION by Joseph E. Duckworth, administrator with the  will (521) 
annexed of Thomas P. Jordan, against William B. Jordan and 
others, heard by Neal, J., at  April Term, 1905, of TRAKSYLVANIA. This 
was a n  action to  obtain a construction of the will of Thomas P. Jordan. 

On  28 August, 1879, Thomas P. Jordan made and published his will 
as follows : 

"First. Tha t  m y  beloved wife Nancy C. Jordan, shall provide for 
m y  body a decent burial and pay all funeral  expenses, together with 
m y  just debts, bowsoever and to whomsoever owing, out of the money 
that  may  first come into her hands as a par t  or  parcel of my  estate. 

"Second. I give and bequeath to m y  beloved wife, Nancy C. Jordan, 
all the lands whereon I now live and all the personal property that I 
may be in posscseion of, together with all moneys, notes, and accounts, 
all the crops of every description on the plantation whereon I now live, 
and all the provisions and stock on hand a t  the time of my  death, to 
.have and to hold to her  own use, the said Nancy C. Jordan, for and 
during hcr natural  life. 
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"Third. After the death of my beloved wife, Nancy C. Jordan, I 
give and bequeath unto my nephew, Thomas P. Jordan, all of the tract 
of land whereon we now live, to have and to hold to him and to his 
heirs in fee simple forever. 

'(Fourth. N y  will and desire is that all the residue of my estate, 
after the death of my beloved wife, Nancy C. Jordan, shall be 

( 5 2 2 )  sold, and the debts owing shall be collected, and to be equally 
divided and paid over to my brother, S. D. Jordan's, children, 

to each and every one of them, their executors, administrators, and as- 
signs, forever. 

"Fifth, and lastly, I do hereby constitute and appoint my brother, 
S. D. Jordan, and friend, James M. Davis, my lawful executors to all 
intents and purposes to execute this my last will and testament accord- 
ing to the true intent and meaning thereof." 

The testator died in 1896. Thomas P. Jordan, his nephew, the de- 
 gee me~ltioned i n  the third paragraph of the'will, died before the 
testator. Nancy C. Jordan, the wife of the testator, survived her 
husband and died in 1898. The executors mentioned in the will re- 
fused to qualify as such, and the plaintiff was appointed administrator 
of the teelator, with the will annexed. The children of S. D. Jordan, 
the brother of the testator mentioned in  the fourth paragraph of the 
will, living at tba date of the death of the testator, were the defendants 
William B. Jordan, Sallie B. Chumbley, wife of Robert Chumbley, 
Mary P. Parks, wife of 0. A. Parks, and J. P. Jordan and Hannah 
Patterson, wife of ----- Patterson, who subsequently died;' leaving 
her husband, and Nettie Patterson, Neta Patterson, Nellie Patterson, 
Joseph Patterson, E. M. Patterson, and W. H. Patterson, her children. 
The husband of Hannah Patterson, and all of her children, are parties 
defendant herelo. The last four named are minors and are represented 
herein by their guardian, G. W. Wilson. The husband of Hannah 
Patterson was made a defendant on the trial and adopted the answer 
of his codefendants then on file. 

,411 of the children of S. D. Jordan, the brother of the testator, ex- 
cept Hannah Patterson, conveyed their interest, in  the land devised in  
the second and third paragraphs of the will, by deed in ItfO---, to the 

defendants W. B. Duckworth and W. P. Whitmire, and the 
(523) children of Hannah Patterson who were of age joined with 

them i n  the deed. 
The plaintiff brought this action to have the "court to construe said 

will, and every part thereof, in so far as the same applies to the rights, 
powers, and duties of the plaintiff as administartor with the will an- 
nexed, and that the court give the plaintiff such instructions, directions, 
and orders as may be necessary to enable him to fully discharge his 
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rights, powers, und duties under said wili," etc. 
The defendants admit that Thomas P. Jordan made the will, that 

he is dead, and ;hat the plaintiff is his administrator as alleged; they 
also admit that Thomas P. Jordan, his nephew, died before the death 
of the testator, and that the children of S. D. Jordan are correctly 
named; that all of said children, except Hannah Patterson, conveyed 
their interests in the land contained in the lapsed devise to the nephew 
to the defendants Duckworth and Whitmire, and that all of the children 
of Hannah Patterson who are of age had joined i n  said deed. 

The defendants set up in their answer, among other things, that they 
had elected to take the said lands instead of the proceeds thereof, by 
way of reconversion thereof, to prevent the exercise of the power 
claimed by the plaintiff to sell the same. 

The court heid that the lapsed devise to the nephew did not fall into 
and was not included in the residuary clause (item 4 of the will). 
Defendants excepted and appealed. 

. ~ V e r r i m o n  & X e r r i m o n  for plairztifl. 
M o o w  & Rollim for defendants. 

HOKE. J . ,  after stating the !acts: From the foregoing statement it 
appears that the testator devised his home lands to his mife, and after 
her death to hi5 nephew, Thomas P. Jordan. Under the fourth item 
of the will i t  is directed that after the death of his wife, all the 
residde of the testator's estate shall be sold and the proceeds (524) 
equally divided among the children of S. D. Jordan; that 
Thomas P. Jordan died before the testator, and after the testator's. 
death the wife died, and no sale of the land has yet taken place; that 
all of thc childrtn of S. D. Jorden have conveyed their interest in the 
land of the testator to the defnndants W. B. Duckworth and W. P. 
Vhitmire, except Hannah Patterson, who died leaving her-surviving 
a husband and six children, four of whom are minors; that the adult 
children of Hannah Patterson, deceased, have joiced in  the convevance 
to Duckworth and Whitmire; that all of them, and also the husband 
of Hnnnah Patterson, are parties defendant-the infants being duly 
repreqented by guardian-and all answer, stating that they elect to 
take the land by way of reconversion. 

On these facts the questions presented are: 
1. Whether xhe devise in the second item of the will of Thomas P. 

Jordan, -,vhich lapsed by the death of the devisee before the testator, 
passed under the reisduayy clause to the children of S. D. Jordan. 

2. I n  case the lapsed devise does pass under the residuary clause, 
have the beneficiaries under said clause the right to hold the same as 
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land, or must i t  be sold by the plaintiff as administrator and the pro- 
ceeds distributed as directed by item 4 of the will? 

On thc first question the Court is of opinion that the property, the 
subject of the lapsed devise, passed under the residuary clause of the 
will and must be disposed of as herein directed. Section 2141 of The 
Code provides tLat the will must speak and take effect as if executed 
immediately before the testator's death, unless a contrary intention 
appears by the will. Section 2142 provides that unless a contrary in- 
tention appears by the will, such property, the subject of a lapsed 
devise, shall be included in  the residuary clause (if any) contained in 

the will. There is nothing in  this will which shows or tends to 
(525) show an intent contrary to this statute; snd in  the absence of 

any such intent in  the will the provisions of the statute must 
prevail. The case, on this point, is controlled by the decision i n  Saun-  
ders v. 8aunders ,  108 N.  C., 327. There is nothing in  H i n i o n  v. J o n m ,  
133 N. C., 399, which conflicts with the position here declared. The 
opinion in  H i n f o n  v. Jomes expressly recognizes the operative effect 
of the sections of The Code cited, where the same apply, and rests the .  
decision on the ground that a contrary intention appeared in  the will. 

On the second question: Under item 4 of the will there was for cer- 
tain purposes an equitable oonversion of the property. I n  Bispham's 
Principles of Equity, ch. 5, section 307, the author defines this to be, 
"A change of property from real into personal and from personal into 
real, not Ectualiy taking place, but presumed to exist only by construc- 
tion or intendment of equity." And, quoting a decision of Sir Thomas 
Jewell, M. R., to this effect, the author continues: "By this and other 
similar declarations the judges do not mean to assert a solemn piece 
of legal juggling without any foundation of common sense, but simply 
to lay down the practical doctrine that for certain purpxes of devolu- 
tion and transfer, and in  order that the rights of parties may be en- 
forced and preserved, i t  is sometimes necessary to regard property as 
subject to the r d e s  applicable to it in  its changed form, and not in its 
original ctate, although the change may not have actually taken place." 
The doctrine has been applied in several decisions in  this State and 
very generally in  other jurisdictions. Brothers  v. Cartwright ,  55 N.  C., 
113 ; Ben.how v. Moore, 114 N. C., 263 ; Ford v. Po?-6, 70 Wis., 19; s. c., 
5 Am. St., 117, and note at  147; B a n k  v. Rice,  143 Cal., 265; Pomeroy 
Eq., sections 1175, 1176. And i t  is equally well established that before 
any actual change in  the property has taken place there may be a re- 

conversion, which occurs, says Mr. Bispham, where the direction 
(526) to convert is countermanded by the parties entitled to the property. 

This reconversion can be effected where all the parties, bene- 
ficially interested in  the property, by some explicit and binding action, 
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direct that no actual conversion shall take place, and elect to take the 
property in  its original form. Pom. Eq., supra; Rispham, section 322 
et  seq.; Craig v. Leslie, 3 Wheat., 562; Ford v. Ford, supra, note. There 
can be no doubt that if a sale is  to be had under the provisions of the 
will, the plaintiff is entitled to execute the power of sale. Code, section 
1493; Laws 1889, ch. 461; Saulzde~s v. Saunders, supra. But if the 
election has been properly made, then the power of sale under the will 
is extinguished, and the beneficiaries and their grantees are entitled 
to hold the property as it iq. and without the expense or disadvantage 
of a sale. 

I n  devises of the kind we are no& considering, where land is directed 
to be sold and the proceeds divided, in  order to a valid election all the 
interest2 must concur and all must be bound. I f  the beneficiaries are 
all sui jl~ris, such election can be made by deed in which all join, or 
by answer e x p r d y  stating that the parties desire to hold the land as 
i t  is, or this may be done partly by deed and partly by answer (and 
there are other methods), but all must concur by some action that will 
bind them. 

I n  case some of the beneficiaries are infants, an election cannot be 
made either by or for them, except by sanction and order of the court 
after due inquiry. The four infant children of Hannah Patterson who 
are made partics defendant have made no deed, and it would not bind 
them if they had. Nor can they elect by answer, simply, even though 
duly represented by guardian. To bind them, an inquiry would have 
to be made in  the cause, and an ~ r d e r  ~ igned  by the court only when 
such inqniry disclosed that i t  would be for the benefit of the infants 
that a reconversion should be made. This might be done, if i t  were 
necessary, in the present case, and the matter so determined; 
but in  the view taken by the Court this is not necessary here, ( 527 )  
for the reason that all the interest in the property, which would 
have gone by the will to Hannah Patterson, is now vested in  her hua- 
band, who is a party defendant of record and has filed an answer, $tat- 
ing expressly that he desires and elects to hold his interest by way of 
reconversion. As heretofore stated, at  the time a sale was directed by 
the will to  be made, there was an equitable conversion of the property, 
and for the purposes of devolution and transfer this iand was con- 
sidered as money. The share of Hannah Patterson would go to her as 
personalty, and hhe having died without action concerning it, such inter- 
est devolved on her husband. Under our statute he has the right to 
ahminister on his wife's estate and is made her sole distributee, and in  
the absence of any suggestion or claim of indebtedness. the husband 
has the sole hneficial interest in the property, so far as his wife's 
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share is concerned; and while the land on its reconversion goes to him 
as i t  wa3 under the will so as to be bound perhaps by intervening liens, 
in  anothcr sense he takes the property by reason of his election as a 
new acquisition. Being the sole beneficial owner of his wife's share, 
he alone is required to make the election as to that share, and when 
made, and all concur, on reconversion h3 is the owner of that interest 
in  the land in Eis own right. 

As the case goes back for fbrther orders, we deem it proper to say 
that if there is any suggestion of debts against the wife's estate, it may 
be well to direct that the husband qualify as her administrator, as he  
has the right to do under the statbte, so that the creditors, if there be 
such, may have some one whom they can hold responsible for their 
claims, to the extent of the wife's interest. The principles here stated 
will be found approved and sustained by authority. Proctor v. Ferebee, 
36 N.. C.. 143; Benbow v. Moore, supra; Ford v. E'o~d, q r a ;  Craig v. 
Leslie, supra; Pinley v. Bent, 95 N. Y., 364; Hannah v. Lawrence, 3 
W. and S., 228; s. c., 38 Am. Dec., 755, and note; BUTT v. Slm, 1 
Whart., 252; 1 White and T. Leading C. Eq., part  2, p. 1170.. And on 

questions of similar import see Conigland v. Srndh, 79 N.  C., 
(528) 303; Davzs v. R. R., 136 N. C., 115. 

This being true, the defendants in  their answer have presented 
a case of reconversion by election, valid and binding on sll  the parties 
having a beneficial interest in tha property, and by which the power 
of sale under the mill is extinguished. 

The adult children of S. D. Jordan have conveyed their shares to 
the defendants Duckworth and Whitmire, and the husband of Han- 
nah Patterson, who alone represents that share, has in  his answer sig- 
nified his desire that a reconversion be had. 

I t  will be noted that we speak here throughout of a sale under and 
by virtue of the will, and on the idea that there are no debts outstand- 
ing against the estate of the testator requiring a sale of the realty. I f  
the plaintiffs establish debts and their right to sell the land to pay the 
same by ~ r d e r  of the court, such power might arise to them under the 
statute providing for the sale of rsalty to pay debts; but this question 
is not presented in the appeal. 

I t  is the opinion of the Court that the land, the subject of this con- 
troversy, is included in  the residuary clause; that the answer, if estab- 
lished, presents e case of reconversion which extinguishes the power of 
sale under the will, and gives the defendants the right to hold the Iand 
in s p e c i ~  unless the same be required to pay the debts of the testator. 

Reversed. 
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Cited: Battle v. Lewis, 148 N .  C., 152; P l ~ i f e r  v. Giles, 159 N .  C., 
748; Ba~f ie ld  v, Cacm; 169 N. C., 576; Broadhurst v. Xewborn, 174 
N. C., 403. 

BANK v. MOORE. , 

(Filed 26 May, 1905.) 
A d i o n  on Note-Defensss-Par01 Euidence. 

Where the defendant executed his note and received a valuable consideration 
therefor, the defense that there was an understanding and agreement at 
the time that payment should never be enforced or demanded is not open 
to him, par01 evidence being incompetent to contradict or modify the 
written contract. 

ACTION by Western Carolina Bank and W. W. Jones, receiver, against 
C. B. Moore, heard by Moore, J., and a jury, at March Term, 1905, of . 
BUNCOMBE. 

W. W. Jones, receiver of the Western Carolina Bank, having found 
. 

the note of defendant, to the amount of $600, among the assets of the * 

bank, instituted this action against defendant, alleging that the note 
sued on belonged to  the bank and was due and unpaid. The defendant 
answered and denied that the note belonged to the bank, and by way 
of further defense averred that on or about 22 February, 1897, he was 
approached by one Lewis Maddox, at  that time president of the West- 
ern Carolina Bank, who stated to him that J. E. Reed, who was the 
father-in-law of the defendant and a director of said bank, was largely 
indebted to said bank and that the bank had been criticised by the 
public and others interested in the affairs of the bank because of said 
fact-that is, because said Reed, being such debtor, was also a director 
of the bank; that he (Maddox) and Reed had agreed together that the 
defendant should formally take an assignment of the stock which said 
Reed then held in  the bank, to wit, $500 of the same, and the defend- 
ant should formally execute his note payable to Reed therefor; "that 
new stock should be formally issued to the defecdant in  place of the 
stock of said Reed, and that said note and said stock should be 
heldkby said bank, but that the same, the said note, should never (530) 
be collected or presented for payment, and that said stock, al- 
though issued to the defendant, should be considered and remain the 
property of the said J. E. Reed; that said Reed should resign as such 
director in  said bank, and that this defendant sho~ild formally become 
a director thereof i n  his place. 
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"That thereupon this defendant, believing said transaction innocent 
in  itself, and that thereby he would subserve the interest of said bank 
and of the said J. E. 'Reed, his father-in-law, he consented to make 
said note upon said terms and did then and there sign the' same and de- 
liver i t  tc said bank through the said Maddox, its president, upon the 
terms and understanding stated in the first paragraph of this further 
defense; and the said note was held by said bank and said receiver 
took the same, if he took at all, and still holds it, upon said terms above 
set forth. 

"Wherefore, this defendant demands judgment that the said note 
be delivered up for cancellation and that he go hence without day and 
recover of the plaintiff his reasonable costs in this action behalf in- 
curred." 

There was evidence that the defendant's father-in-law, J. E. Reed, 
now dead, had been a stockholder and director in  the bank and had 
borrowctl a large sum of money, which he still owed, and the manage- 
ment of the bank was being criticised by reason of the loan of so much 
money i u  one of its directors. I t  was thereupon determined, at  the 
suggestion of the president, that Reed should sell his stock to defendant, 
resign 3s director, and the defendant should become director in  his 
place. I n  pursuance of this arrangement Reed surrendered his stock 
and same was canceled and a new certificate svaa issued in  the name 
of the defendant, and the defendant executed the note sued on to J. E. 
Reed and both note and stock certificate were left with the bank. 

The defendant having thus become a stockholder, was elecwd 
(531) director instead of Reed, and qualified as such and served from 

February, 1897, to October of the same bear; then the bank 
suspended. The defendant took part as director in the bank manage- 

as ment, was present at  the meetings and received pay for his s e n '  
director. This note and stock certificate were found with the assets 
of the bank, marked as collateral to Reed's indebtedness, and had been 
reported as part of the bank bssets during tho year the defendant 
served as director. The defendant testified that all this was only a 
formai arrangement, and that i t  was understood and agreed at the 
time the note was signed by him and left with the president of the 
bank that payment of his note should never be enforced, and that the 
stock was left with the bank as the property of Reed. The president 
of the bank testified that there mas no such arrangement, but that 
Reed sold his stock to the defendant, who executed the note sued on, 
pledging the stock issued to him to secure his note, and that both note 
and stock were placed by Reed with ihe bank as collateral for Reed's 
indebtedness. 
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On issues submitted the jury rendered a verdict that the bank was ' 

the owner of the note, and that it agreed at the time the note was ex- 
ecuted that the defendant should not be liable thereon, as alleged i n  
the answer. On the rendition of the verdict the plaintiff moved for 
judgment for the amount of the note and interest, which was refused, 
and the plaintiff excepted. There was judgment for the defendant, 
and the plaintiff excepted and appealed. 

Charles E. Jones for plaintiff. 
Moore & Rollins for d~fenda~nt .  

HOKE, J .  The Court is unable to perceive anything in the allega- 
tions or testimony which shows or tends to show a valid defense to this 
demand. I t  appears from the answer and the evidence that the de- 
fendant executed the note sued on to his father-in-law, J. E. 
Reed, for his stock in the bank, and received the consideration. (532) 
By virtue of his agreement and the note the defndant became 
a stockholder in the bank, qualified and served as a director, taking 
part  'in the bank's management and receiving pay for his sei-vices. 
Duriug that time this note was reported as part of the assets of the 
bank, axid the jury have decided that same belonged to the bank. The 
only defense attempted amounts in  substance to this: That though 
the defendant executed his note and received a valuable consider'ation 
for same, there was an understanding and agreement at  the time that 
payment should never be enforced or demanded. All the authorities 
are agreed that such a defense is not open to the defendant. I11 Xeekins 
v. Newberry, 101 N. C., 18, i t  was said by Mewimofi, <J.: "It is a 
settled rule of law that when the parties to a contract reduce the same 
to writing, in  the absence of fraud or mutual mistake properly alleged, 
parol evidence cannot be heard to alter or contradict or modify it." 

And by Smith,  C. J., in  Ray  v. Bbckwell, 94 X. C., 10: "It is a 
settled rule, too firmly established i n  the law 01 evidence to need a 
reference to authority in its support, that parol evidence will not be 
heard to contradict or alter the terms of a contract put in writing, 
and all contemporary declarations and understand-ings are incompetent 
for such purpose." "The cases," said the Chief Justice, "which are 
apparently to the contrary do not contravene this r~de ,  but rest upon 
the idea that the writing does not contain the contract, but is part 
execution of it." The decisions here and elsewhere are uniformly to 
the same effect. MofJit v. Maness, 102 N.  C., 457; Nickelson v.  Reves, 

, 94 N.  (3.: 559; Bank v. Tisdale, 8 4 N .  Y., 565; Hirsch v. Oliver, 91 
Ga., 554; Homylhe v. Kimball, 91 U.  S., 291. 

The principle is so familar that citation of authority is not required, 
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BROWN v. ELECTRIC Co. 

b u t  t h e  decisions a r e  noted b y  reason of t h e  marked  s imilar i ty  of some 
of t h e m  t o  t h e  case before us. 

(533 )  T h e  j u r y  having declared b y  the i r  verdict on t h e  first issue 
t h a t  plaintiff i s  t h e  owner of t h e  note  sued on, and  there bemg 

noth ing  in t h e  fur ther  defense o r  t h e  testimony which tends to  establish 
a legi t imate defense, t h e  Cour t  i s  of opinion t h a t  t h e  plaintiff i s  en- 
tit led t o  a judgmeni; f o r  t h e  note a n d  interest, notwithstanding t h e  
verdict  u n  t h e  second issue, and  h i s  motion t o  t h a t  effect should have 
been allowed. Ward v. Phillips, 89 N.  C., 215;  Co~poraiion,  Cmnmis- 
sion v .  R. R. , ,3i7 N .  C., 1. 

Let  th i s  b e  certified, to  t h e  end t h a t  judgment be entered i n  favor  
of plaintiff f o r  the  note and  interest. 

E r r o r .  

Cited: Mudge v. Varner, 146 N. C., 150;  Basnight v. Jobbing Co., 
148 N .  C., 357;  Rivenbark v. Teachey, 150 N .  C., 292; Hilliard v. New-  
b e r ~ y ,  163 N.  C., 109; Xe7noclle t'. Wil l iams,  ib., 485 ;  Bowser v. Tarry ,  
156 N. C., 3 8 ;  &!fg. Co. v .  Mfg. go., 161 N. C., 434;  Boushall v .  Stron- 
ach, 172 N.  C., 275; P a r q u h a ~  Co. .c. Hardware Co., 174 N.  C., 377; 
X f g .  Go. v .  McCormick, 175 N. C., N.  C., 279;  iMiles v .  Walker,  179 
N.  C., 484. 

BROWN v. ELECTRIC COMPANY. 

(Filed 6 May, 1905.) 

Municipal (!orporation-Rights i n  Streets and Xidewallcs-RigMs of 
Abutt ing 0 wners-Trees on, Sidewalks-Erection of Electric Poles- 

Punit ive Damages. 

1. The right acquired by a city by condemnation of a street and sidewalk is 
confined to the public necessity and to the uses for  which property is 
taken or burdened with the easement, and for any additional burden 
placed upon the servient tenement compensation must be made. 

2.  The power of a city to confer upon the defendants a franchise to  lay their 
tracks, erect their poles, and string their wires along the streets or side- 
walks cannot affect the right of abutting owners to demand compensation 
for  any additional burden placed upon their property. 

3. An abutting owner has property in shade trees standing along the sidewalk 
which the law will protect, and they may not be removed except where 
their removal is  necessary for the use of the street as  a public highway. 

4. Authority granted by a city to the defendant electric company to remove a 
shade tree in front of plaintiff's home in order to  put up its poles and 
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wires does not Justify the act of the defendant in removing the tree, the 
city having no power to deprive the plaintiff of his property for such pur- 
pose without compensation. 

5. In an action to recover damages for cutting down a shade tree in front of 
plaintiff's home, where the evidence showed that it was not necessary to 
remove the tree, but was more convenient to place defendant's poles and 
string its wirs with the. tree out of the way, and it was cut down while 
the plaintiff was away from home and over the protest of his wife: HeEd, 
that the plaintiff was entitled to demand punitive damages. 

ACTION by B. C. Brown and wife against Asheville Electric (534) 
Company and others, heard by Justice, J., and a jury, at Septem- 
ber Term, 1904, of BUNCOMBE. From a judgment for the plaintiffs, the 
defendants appealed. 

Frank Carter and H. C. Chedester for plaintiffs. 
J .  C. Martin amd P. A. Sondley for defendants. 

CONNOR, J. F o r  the purpose of disposing of the questions upon this 
record, we may take certain propositions as settled. The land over 
which are the street and sidewalk upon which plaintiffs reside was the 
property of the grantor of the plaintiffs. By  condemnation proceedings 
duly had, the city of Asheville acquired an  easement over said land 
for the purpose of enabling i t  to open and maintain a public street 
and sidewalk for the use of the citizens of Asheville. That the fee 
to said land remained in  the owner and was granted to plaintiffs, to- 
gether with the lot, to the outer edge of the sidewalk. The tree, cut 
down by the defendants, stood upon the sidewalk on the outer edge, and 
was not a nuisance to or interference with the public use of the sidewalk. 
That the city by its charter and amendments thereto had control of the 
street and sidewalk, with all of the powers in regard to the use 
thereof and of removing obstructions therefrom necessary and (535) 
convenient to that end. That such powers included the right to 
cut down and remove this or any other tree, on the street or sidewalk, 
which, i n  the judgment of the city authorities, was a nuisance t o  or an 
ob~~truction of the public in  the use of the street and sidewalk. That 
said tree afforded shade to the premises and residence of plaintiffs, and 
its removal depreciated the value of plaintiffs' property to the extent 
of $499, as found by the jury. I n  view of his Honor's instruction to 
the jury, we must assume that the jury found, and we find ample reason 
to justify such finding, that the defondant Electric Light Company, with 
the permission of the Superintendent of Streets of the City of Asheville, 
afterwards approved by the board of aldermen, removed the tree for 
the purpose of more conveniently erecting its poles and stringing its 
electric wires along the street. His  Honor thus stated the contention on 
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the part  of the defendants: "The defendants contend that they had 
the right to cut down this tree, on account of the fact that the land 
was condemned for a street; that they had the right to cut i t  down for 
any purpose, and especially that they had the right to cut it down for 
the purpose of allowing electric light wires to pass there, which they 
say was for the benefit of the public. The court charges you that if that 
was the purpose, and the city allowed the corporations that ran the 
electric light wires and the railroad company to do so because more 
convenient to them, then it would be your duty to answer the first issue 
'Yes.' The city would not have the right, as the court views the matter, 
to cut down that tree for the purpose of appropriating that part of the 
land for the use of the defendants, unless the condemnation was for the 
purpose of the city, and they mould not have the right to go there and 
cut down the tree, unless they were going to use i t  for the purpose for 
which i t  was condemned." Before discussing the exceptions which chal- 
lenge the correctness of this and other instructions involving the same 

principle, i t  is proper to say that by an amendment to the charter 
(536) of the city made subsequent to the condemnation of the land for 

a street and sidewalk, the city authorities were g i ~ e n  power to per- 
mit the erection of telegraph, electric light poles and wires, etc., on and 
over the public streets of said city. This power, of course, in  no man- 
ner affects the rights of abutting om7ners. The Legislature could not 
have intended, because i t  had no authority, to confer such power to be 
exercised in violation of such private rights. It simply empowered 
the aldermen to grant the franchise over the streets of the city, subject, 
of course, to the rights of the citizen in respect to his private property. 
The Legislature had no power itself to empower corporations to ap- 
propriate private property without compensation, and of course could 
not authorire the city to do so. Tel. Co. v. NcKenzie, 74 Md., 36. There 
are a large number of exceptions to his Honor's charge, both in respect 
to instructions given and refused. We do not deem i t  necessary to pass 
upon all of them, because in our view of the case, assuming the facts to 
be as contended by defendants, we find no error in the record. Con- 
ceding to the city of Asheville the largest possible powers in respect to 
the opening and controlling its public streets, they must all be construed 
and exercised within the well-defined limitation that they are held and 
to be used as a public trust for the benefit of the citizens of Asheville, 
and not for the convenience, or even the necessities of private persons 
or corporations. I n  speaking of the exercise of this power, the New 
York Court says: "But we think i t  cannot, under guise of exercising 
this power, appropriate a part of the street to the exclusive, or prac- 
tically to the exclusire, use of a railroad company, so as to cut off 
abutting owners from the use of any part of the street, without making 
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compensation for the injury sustained." Reking v. R. R., 128 N. Y., 
168. 

As the question is one of much practical importance to the people 
of the State, we will endeavor to mark the line which limits the 
power of municipal and quasi-public corporations, or private cor- (537) 
porations engaged in  public service, in  interfereing with the rights 
of abutting owners upon streets and highways. This Court, has, in Tate 
v. Greensboro, 114 N .  C., 392, defined the power which the duly con- 
stituted city authorities have in opening, widening, using, and control- 
ling public streets. That this power, when exercised for the purpose 
and objects for which i t  is granted and i n  good faith, is not subject 
to the supervision of the courts, is well decided in that case. We have no 
disposition to bring that decision, or anything said therein, into question. 
We adopt what is said by Justice Burwell as stating the principle upon 
which our decision is based. "It is not to be denied that the abutting 
proprietor has rights as an individual in the street in  his front as con- 
tradistinguished from his rights therein as a member of the corporation 
or one of.the public. The trees standing in the street along the side- 
walk are, in a restricted sense, his trees. I f  they are cut or injured 
by an individual who has no authority from the city to cut or remove 
them, he may recover damages of such individual. His property in 
them is such that the law will protect i t  from the-act of such wrongdoer 
and trespasser." Where it is said, "who has no authority from the city," 
i t  is meant, no lawful authority, because, as we shall see, the city has 
no power to confer authority except in the manner and for the pur- 
pose for which it may do the act itself. Many of the decisions discussing 
the right of abutting owners upon streets and highways make a dis- 
tinction between owners holding the fee in the land and those who have 
only such rights as accrue from their location on the side of the street. 
I t  is conceded that the fee to the land upon which the sidewalk is located, 
and the abutting lot, is in the plaintiff; we shall discuss the case from 
that view. The condemnation for a street and sidewalk, therefore, gave 
to the city an easement, the limit and extent of which both in re- 
spect to the use and the time of its enjoyment, is measured by (538) 
the public necessity. "Whe're an easement only is  taken for a 
public highway, the public acquires a paramount right to use and im- 
prove the land taken for highway purposes, which includes, not only 
the right of passage, but such other incidental uses as have been im- 
memorially accustomed to be made of public highways, such as the lay- 
ing of sewers, gas and water pipes and the like." 2 Lewis Em. Dom., 
section 589; Barney v. l icokuk,  94 U. S., 324. This Court has uni- 
formly held that the right acquired by condemnation is confined to the 
public necessity and to the uses for which property is takeu or bur- 
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dened with the easement; that for any additional burden placed upon 
the servient tenement, compensation must be made. Xtory v. R. R., 
90 N.  Y., 122; White v. R. R., 113 N. C., 610; Phillips u. Tel. Co., 130 
N. C., 513; Hodges v. Tel. Co., 133 N.  C., 225. Such conflict as may 
be found in the decisions arises out of the application of the principle. 
I t  is uniformly held that an easement acquired for one purpose, either 
by grant, dedication, or condemnation, cannot be appropriated to an- 
other purpose. "It is certainly well settled that where a grant is made 
or trust created for a specific and defined purpose, the subject of the 
grant or trust cannot be used for another purpose without the consent 
of the party from whom i t  was derived, or for whose benefit i t  was 
created. We are not considering the right of the corporation to part 
with whatever interest it possessed under the dedication and trust, but 
the power of the corporation under the Legislature to deprive the owner 
of the use of a lot fronting on land so dedicated. . . . I t  cannot 
be successfully contended either that the dedication of land for a high- 
way gives to the public an unlimited use, or that the Legislature have 
the power to encroach upon the reserved rights of the owner, by ma- 
terially enlarging or changing the nature of the public easement." 

Elevated R. R. case, supra. 
(539) I n  respect to an easement acquired by condemnation the reason 

is obvious; in  assessing compensation the commissioners are re- 
stricted to such damages as are incident to the specific use for which 
the condemnation is made. While the city authorities had ample power 
to confer upon the defendants a franchise to lay their traks, erect their 
poles, and string their wires along the streets or sidewalks, if such 
franchise did not materially restrict or interfere with the public use 
for which it was held in trust, such power could not affect the right of 
abutting owners to demand compensation for any additional burden 
imposed upon their property. The fact that the defendant corporation 
was operating a public utility does not affect the question. The only 
difference being, that if the city conferred the privilege upon a private 
citizen or corporation operating a private business, and its enjoyment 
interfered with the right of an abutting owner, no right to continue 
the use of the privilege could be acquired except by grant; whereas, 
if the person or corporation is conducting a business c.oncerning the 
public-one conferring the right of emeinent domain-the right to use 
the franchise or may be acquired by condemnation and pay- 
ing the abutting owner compensation for the additional burden. The 
doctrine is well stated in Reining v. R. R., supra: "It is quite probable 
that the general interests of B and of the larger public are promoted 
by this appropriation of the streets, but it by no means follows that a 
lot-owner whose property is injured should bear the loss for the public 
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benefit. . . . The power conferred by the charter of B upon the 
common council to permit the track cf a railroad to be laid in, along, or 
across any street or public ground must be construed as subject to the 
qualification that no property rights of abutting owners are thereby 
invaded." I n  the same case, Gray, J., concurring, said: "Here the ob- 
ject was to subserve the railroad use, and the appropriation of this 
embankment is practically exclusive. The street was subjected to a 
new use, with consequences as direct, in the permanent depriva- 
tion of the abutting property-owner's, appurtenant easement, as (540) 
though the railroad was operated in front of his premises upon 
a structure physically incapable of other uses." I n  Eels v. A. T .  and 
T .  Co., 143 N.  Y., 133, Peckham, S., says: "We think neither the State 
nor its corporation can appropriate any portion of the public highway 
permanently to its own special, continuous, and exclusive use by setting 
up poles therein, although the purpose for which they are to be ap- 
plied is to string wires thereon and thus transmit messages for all the 
public at a reasonable compensation. I t  may be at  once admitted that 
the purpose is a public one, although for the private gain of a cor- 
poration, but the Constitution provides that private property shall not 
be taken for public use without compensation to the owner. Where the 
land is dedicated or taken for a public highway, the question is, What 
are the uses implied in such dedication or taking? Primarily, there 
can be no doubt that the use is for passage over the highway. The 
title to the fee of the highway generally remains in the adjoining owner, 
and he retains the ownership of the land, subject only to the public ease- 
ment." To impose any different or additional burden without com- 
pensation cannot be done by the Legislature, either directly or'by grant- 
ing the power to a city. We cannot assume that i t  was intended to do 
so. Such intent is not to be gathered from the statute. White  v. R. R., - 
supra. The question is exhaustively discussed in Story v. R. R., supra. 

There is some conflict of judicial opinion in respect to what constitutes 
an additional burden. The Supreme Court of Maryland in Tel. Co. v. 
McKenzie, 74 Md., 36 (47)) says: "And so the condemnation of private 
property for a highway subjects the land so taken merely to an easement 
in favor of the public, and does not divest the owner of the fee. Plant- 
ing telephone or telegraph posts upon a public highway in the country 
is an appropriation of private property and unlawful unless the 
right to do so is acquired by contract or condemnation." After (541) 
discussing the rights of the public in the streets, the Court pro- 
ceeds to say: "Subject to these and other like rights in the municipality 
and the public to the use of the street for street purposes, the owner of 
the fee in the bed of the street possesses the same right to demand com- 
pensation, for additional servitudes placed thereon, that the owner of 
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the bed of a highway in the country is entitled to. If then, the fee of 
the bed of the street be in the appellee, the 'planting of the pole was an 
additional servitude imposed upon her land for which she could 'claim 
compensation, and the act of the Assembly could not deprive her of it." 
I n  Broome v. T e l .  Co., 42 N .  J .  Eq., 141 (2 Am. Elec. Cases, 259)) the 
Chancellor says: "In order to justify the defendants in setting up the 
poles, i t  is necessary for them to show that they have acquired the 
right to do so, either by consent or condemnation, from the owner of 
the soil. The designation by the city or town authorities of the streets 
where the poles may be set up is not enough." The same view is held 
in T e l .  Co. v. Barnet t ,  107 Ill., 507 (1 Am. Elec. Cases, 565). That 
was an action of trespass, as the one before us. I t  appeared that in  
addition to putting the poles upon the highway, in which plaintiff 
owned the fee, the employees of the company "cut away the hedge be- 
cause it was in their way, and they also cut down two hedge trees." 
The Court said: "The position taken by the defendant is that the State 
can rightfully, as it has done, authorize the county board to permit 
defendant to construct its line of telegraph upon the highway without 
consent of the abutting landowner; that it imposes no new or additional 
burden thereon, and that when the public acquire an easement over land, 
foY a compensation fully made, the public obtain all the rlghts the 
landowner had, and the State may authorize any usage of i t  not con- 
sistent with its use as a highway." After stating the contention of the 

landowner, the Court says: "The latter position is the one best 
(542) sustained by authority and rests on sounder principles. . . . 

The principle is, neither the State nor a municipal corporation 
has any rightful authority, under the Constitution, to grant away the 
private property of the citizen, and if corporations quasi-public, in the 
exercise of the right of eminent domain with which they are clothed 
by the sovereign power of the State, seek to appropriate it so that they 
may have a benefit therefrom, every principle of justice demands that 
they should make just compensation, whether the property taken is of 
little or great value. But aside from all considerations of right and 
justice, the Constitution has so declared, and its mandate in that respect 
may not be disregarded." R. R. v. Hart ley,  67 Ill., 439; W i l b  v. E r i e  
T .  and T .  Co., 37 Minn., 347; Stowers v. T e l .  Co. (Miss.), 3 Am. Elec. 
Cases, 855; Joyce on Elec. Lam, section 321. That shade trees may not 
be removed except when necessary for the use of the street to the public 
is well settled. Lewis Em. Dom., section 132. There are some authori- 
ties to the contrary, but we think the view taken by those cited the 
sound one. We have no hesitation in holding that, assuming that the 
Board of Aldermen of the City of Asheville had met and formally 
granted to the defendants authority to remove the tree, finding that its 
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removal was necessary to put up its poles and wires either for the elec- 
tric light or street railway, upon and along the sidewalk, such action 
would not have justified the act of defendants. I t  was not within the 
power of the city to deprive the plaintiff of his property for such pur- 
pose without compensation. We find, however, no averment or evidence 
that i t  was necessary to remove the tree. I t  is suggested that i t  was 
more convenient to place the poles and string the wires with the tree 
out of the way. This falls fa r  short of the essential conditions upon 
which private property may be taken, or burdens imposed upon it. The 
right of eminent domain has been so freely conferred upon corporations, 
upon the mere suggestion that their business is in  some way con- 
nected with service to the public, that we are in danger of for- (543) 
getting that i t  is one of the most delicate and dangerous powers 
conferred by the people upon their Government. ~ n b l i c  franchises have 
been so generously and lavishly conferred and so freely used -without 
compensation, that those who wish to enjoy them forget that one of 
the chief ends for which government is created and taxes paid is the 
protection of private property-and then only with compensation. The 
record in  this case shows that a valuable right of property, affecting 
the comfort, health, and weIfare of the citizen and his family, has been 
taken upon the suggestion of a private corporation to the superintendent 
of streets, without inquiry by the board of aldermen, notice to the plain- 
tiff or any opportunity to be heard in  defense of his rights. No person 
shall be deprived of his property, except by the law of the land, or due 
process of law-which has beed defined td mean the right to be heard 
-before he or his property is condemned. This sacred right i~ bind- 
ing upon every department of the Government and all of its agencies, 
including municipal and private corporations. 

While it is held in  Tate v. Greelzsboro, 114 I?. C., 392, that the power 
to remove shade trees. where their removal is necessary for the ;se of 
the street as a public highway, may be conferred upon the street com- 
mittee, i t  would be more in  accordance with due and orderly procedure 
to do so only after due notice to the owner and a hearing before the 
legislative body of the city. The tree was cut on 21 March, 1901. This 
action was brought on 5 July, 1901. On 16 September, 1904, the board 
of aldermen adopted a resolution reciting that the action of three cor- - 
porations named, "or one or more of them, in  cutting down and remov- 
ing the tree in  front of the place then owned and occupied by B. C. 
Brown, etc., some years ago in putting a line of street railway and ap- 
purtenances upon said street in  front of said property, or replacing 
there311 certain light wires, be and is hereby ratified and confirmed, said 
tree hal-ing been so cut and removed by direction of the proper 
authorities of the said city." I t  is evident that at the time of (544) 
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the passage of this resolution the board were not certain to what 
corporation the power was given to cut the tree, or for what purpose 
i t  was conferred. It is  not suggested in  the resolution that it was 
necessary to remove the t r e e o r  that it interfered with the street 
railway or the light wires. Indeed, i t  is apparent that the board knew 
but little about the matter which they "ratified and confirmed." We 
have discussed the case upon the assumption that the tree was on the 
sidewalk. The testimony shows that while the condemnation took place 
in 1892, the land had never been used as a sidewalk. The plaintiff 
testified, without contradiction, that he had at the time the tree was 
cut lived at  the place six years, and "there had never been any side- 
walk there." The tree was removed in March, 1901, and the hole out 
of which i t  was taken "about 10 feet square," was open at the time of 
the trial. The testimony further shows that the tree was cut by the 
superintendent of the defendant companies, while Mr. Brown was away 
from home; that his wife phoned him, and he directed her to forbid 
the removal of the tree; the parties gave no heed to her request, and 
that in some way the wires connecting the phone were cut. 

We are impressed with the wisdom of the words of Judge Peckham 
in concluding his opinion in  Eels v. A. T .  and T. Co., supra. Referring 
to the argument that cases of this character should be decided with 
reference to the wants of an advancing civilization, which is doing so 
much to render life more comfortable and attractive, he says: "Let 
the defendants pay the owners for the value of the use i t  makes of the 
land outside and beyond the public easement in  the highway, and the 
necessify of the broader decision is done away with. I t  has the power 

to take the land upon making compensation, and hence the re- 
(545) fusal of the owner will not stop the proposed undertaking." 

We have carefully examined the record and the exceptions to 
his Honor's rulings. We find no error of which the defendant can com- 
plain. We are of the opinion that the allegations were sufficient to en- 
title the plaintiff to demand exemplary and punitive damages, and the 
testimony shows ample ground upon which to base the claim. I n  the 
entire transaction there was on the part of the defendants a painful 
disregard of the rights of the plaintiff. While extensive powers and 
wide discretion are given municipal authorities for the discharge of 
their duty to the public, it should always be borne in mind by those who 
serve i n  public positions that in our system of government there is no 
room or place for arbitrary power. The law which is a rule of action 
for the citizen is equally so for the official. Every man when his right 
of person or property is invaded has a right, and i t  is his duty, to de- 
mand "Quo warranto." 

No error. 
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*JONES v. WAREHOUSE CO?fPANY. 

(Filed 26 May, 1905.) 

Verdict-Neg bigewe--Master and Ser~a7d-~4ssumption of Risk- 
Questions for Jury-Dangerous Methods Adopted. 

1. This Court has no power to consider the question of setting a verdict aside 
a s  against the weight of evidence unless i t  clearly appears that there was 
no evidence to sustain the finding. 

2. Negligence is a want of ordinary care and a failure to exercise that care 
which a man of ordinary prudence would have exercised under the cir- 
cumstances. It is a failure to perform some duty imposed by law. 

3. Negligence is a mixed question of law and fact, and it is impracticable for 
the court, as  a matter of law, to say whether or not there is negligence, 
except where the facts are admitted and no reasonable. controversy can 
arise a s  to the inferences to be drawn therefrom. 

4. I n  an action by an employee to recover damages for injuries sustained in 
replacing a belt while the machine was in motion, as ordered by his 
employer, i t  is a question to be decided by the jury whether replacing the 
belt while the machine was in motion was unsafe to such an extent that 
an ideal euden t  man under similar circumstances would direct his em- 
ployee to do so. 

5. Where an employer fails to perform its duty and furnish the employee with 
safe and suitable methods of doing the work, the employee will not be 
held to assume the risk in undertaking to perform a dangerous work, 
unless the act itself is obviously so dangerous that in its careful perform- 
ance the inherent probability of injury is greater than that of safety, or 
unless i t  is  a danger ordinarily incident to the employment, or unless 
obvious, or one which the employee may discover by the exercise of ordi- 
nary care. 

6. Both the employer and employee must exercise that degree of care under 
the circumstances and in the condition in which they are found which 
the ideal prudent man would do. 

7. Where a change is made in the method of operating a machine after the 
employment has been accepted, i t  is a question for the jury to say whether 
the increased hazard is so obvious that a man of ordinary prudence under 
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like coilditioiis would know and appreciate the danger which este~ids to 
the continued employment. 

DEFENDAXT'S petition to rehear. For  former opinion, see 137 N. C., 
337. 

Lindsay Patterson, R. D. Reid, Pou & Pullei; Watson, Buxton & 
Watson, and Winston & Bryant for petitioner. 

(547) Manly & Hendren in opposition. 

CONNOR, J. I n  view of the large amount involved and the number 
of exceptions in the record presenting many interesting questions, we . 
were willing to rehear this case. I t  was ably argued by counsel upon 
full and exhaustive briefs, and we have, with the aid thereof, carefully 
reexamined the entire record. To the argument pressed upon us that 
the plaintiff was not injured in  the manner testified to by being caug$t 
in the belt of the machine and thrown against a post, we can only say, 
in  the light of the testimony and the charge of the court, the jury have 
found i n  accordance with his allegation. He  swears positively that he 
was injured in  that way. Two witnesses, Burgess and Wilson, testi- 
fied that they saw him as and immediately after he was injured. The 
credibility of the witnesses was entirely for the jury. The learned and 
careful judge who tried the case and heard the entire evidence did not 
think it his duty to set the verdict aside as being against the weight 
of the evidence. We have no power to consider the question unless i t  
clearly appearsSto us that there was no evidence to sustain the finding. 
Taking the fact to be as found by the jury in  this respect, we have this 
case: Plaintiff alleges that he was employed eight weeks before the ac- 
cident by defendant company, and that about four weeks before the ac- 
cident was put to work at a machine called the "napper." That at- 

tached to the machine was a pulley, run by the Kelt connected 
(548) with the shafting overhead. On the inner or lower side of the 

machine was a small pulley which drove a fan and was run by 
a small belt. That the belt on this small pulley would sometimes slip 
off, making it necessary to replace it. H e  was in the habit of stopping 
the machine to replace the belt. Some three or four days before the 
injury, the superintendent told him to replace the belt while the ma- 
chine was in motion. That on one occasion, the machine being stopped 
to replace the belt, Mr. Krantz, superintendent, said with some em- 
phasis, "Do not stop that machine to put the belt on." H e  walked up, 
took hold of the shifter, put the idle belt on the pulley and started the 
machine up. Plaintiff told him that it seemed dangerous to do that;  
he said, "There is no danger in it at all." Plaintiff did that way the 
next time i t  came off. Did i t  two or three times. On 2 July, at about 
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4 o'clock i n  the morning, plaintiff being at work at the machine, the 
belt came off and he undertook to put i t  on while the machine was in 
motion. As he did so, his finger was about to be caught. H e  jerked 
his hand away and the large driving belt that went overhead caught 
his arm, his sleeve, and jerked him around over the pulley and hurled 
him against the post. Struck the smaller part  of his back. That he 
was putting the small belt on i n  that way by the command of the superin- 
tendent. That, if he had stopped the machine to put on the belt as he 
had been accustomed to do before the superintendent instructed him 
otherwise, there would have been no danger whatever. H e  says that 
he could see the pulley and understand the location and operation there- 
of. H e  further says that it was perfectly plain to him that if he caught 
his hand under that belt he would be hurt, and that he was always care- 
ful  to keep his sleeve from going under it, because he could see that it 
was dangerous-knew that i t  was dangerous. There was other testimony 
on behalf of the plaintiff of the same character. There lyas a great 
deal of testimony directed to the controrersy in regard to the alle- (549) 
gation of the d~fendant  that plaintiff was injured by falling 
from a rock. I n  the light of the finding by the jury, this becomes im- 

. - 
material. 

I t  is conceded by the plaintiff and was so stated by his Honor that 
the machine which was being operated was standard in  make and quality 
and had no defect. We attach no importance to the suggestion that the 
small pulley should have been grooved. The controversy was narrowed 
down to the single question whether the defendant had imposed upon the 
plaintiff the duty of operating the machine in a dangerous manner, and 
if so. whether he had assumed the risk incident to such danger or was 

u 

guilty of contributory negligence. The question is thus stated by de- 
fendant's counsel: "If plaintiff was injured by the belt accident, does 
his own testimony show that the injury was caused by his own negli- 
gence and not by any negligence of the defendant, or that it was caused 
by the danger incident to his employment? Of course, he had knowl- 
edge of such danger, and of which he assumed the risk. All other ques- 
tions are incident and subordinate to this." His  Honor instructed the 
jury as follows: "The act upon which the plaintiff relies, and which 
he alleges was negligence, is that the defendant, through its officers, 
reauired him to do certain work in  a manner which mas not reasonablv 
safe, and that in consequence thereof, while endeavoring to follow the 
requirements of the defendant, he was caught by a belt and injured. 
I t  therefore becomes material to inquire what is negligence. Negligence 
is a want of ordinary care, a failure to exercise that care which a man 
of ordinary prudence would have exercised under the circumstances. 
I t  is a failure to perform some duty imposed by law. The law imposes 
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upon the master the duty of using ordinary care to provide for the 
servant reasonably sound and safe appliances and machinery, and a 

reasonably safe place and method to do his work, and on entering 
(550) into employment the servant has a right to assume that these 

duties have been performed, and may, without blame, act upon 
this assumption until some defect becomes so apparent that it may be 
discovered by the exercise of ordinary care. The master is  not required 
to furnish the best machinery and appliances, nor is he required to 
provide the safest place or methods, but such as are reasonably safe. 
The law also requires the servant to exercise ordinary care for his own 
safety. I t  is also a part  of the contract of employment that the servant 
assumes the ordinary risk of his employment and also the risk incident 
to dangerous work or dangerous methods of work, if they are obvious." 
H e  properly instructed the jury in  regard to the burden of proof and 
proximate cause. Upon the third issue, his Honor instructed the jury 
as follows : "The burden upon this issue is upon the defendant to satisfy 
you by the greater weight of the evidence that the plaintiff assumed 
the risk of his injury. I t  becomes material, then, to inquire what is 
meant by assumption of risk. I t  is a doctrine that grows out of the 
relationship of master and servant and is based upon the contract be- 
tween them. S s  I have before stated, the law imposes certain duties 
upon the master and certain duties upon the servant, and in  addition 
to those mentioned i t  becomes a part of the contract of employment 
that the servant will assume the risk of those dangers and injuries ordi- 
narily incident to the employment, and also those dangers not ordinarily 
incident to the employment, but which are obvious or which could be 
discovered by the exercise of ordinary care. I f  the risk is not ordinarily 
incident to the employment or is not obvious or could not be discovered 
by the exercise of ordinary care, i t  is not one of those risks which 
enter into the contract and which the servant assumes. I n  passing 
upon the nature of the risk you would consider the intelligence of the 
,plaintiff, his opportunties to discover the risk, the information he had 

as to the danger, and all the circumstances. (The court here 
(551) fully stated the contentions of the plaintiff and the defendant 

upon this issue.) 
"If you find from the evidence that the plaintiff had worked at this 

napper machine for four weeks, and that the danger of being injured 
if he was caught in  the driving belt and pulley attached to it was open 
and obvious to him, and that after such knowledge he continued to work 
at said machine, you will answer the third issue 'Yes.' 

"If you find from the evidence that the plaintiff knew of the danger 
of attempting to replace the belt on the pulley while the machine was in 
operation and appreciated the danger and continued to work at said 
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machine an4 attempted to replace the belt when it slipped off of the 
pulley, then the plaintiff assumed the risk, and you would answer the 
third issue 'Yes.' 

"Assumption of risk does not mean that in all cases where the defend- 
ant has knowledge of the defects of dangerous machinery and goes on 
with the work, that he assumes the risk, but the law is that where the 
defendant fails to perform its duty and furnish the plaintiff with safe 
and suitable methods of doing the work, the plaintiff will not be held 
to assume the risk in undertaking to perform a dangerous work, unless 
the act itself is obviously so dangerous that in its careful performance 
the inherent probability of the injury is greater than those of safety, 
or unless it is a danger ordinarily incident to the employment, or unless 
obvious, or one which the servant may discover by the exercise of ordi- 
nary care." 

There were a number of special requests on behalf of the defendant, 
all based upon the theory that if certain facts were found, his Honor 
should instruct the jury, as a matter of law, that plaintiff could not 
recover either by reason of the failure to show any negligence on part of 
the defendant or assumption of risk on his part. We are of the opinion 
that his Honor properly presented to the jury the principles by 
which ,they were to be guided in arriving at a correct verdict. (552) 
His Honor properly said to the jury, after stating to them the . 
duty which defendant owed the plaintiff: "Negligence is a want of 
ordinary care and failure to exercise that care which a man of ordinary 
prudence would have exercised under the circumstancm. I t  is a failure 
to perform some duty imposed by law." This definition is in strict 
accordance with the best approved formula found in the text-books and 
adopted by the courts. 

The answer to the allegation that there was such negligence is to 
be arrived at, first, by finding the facts, and, secondly, by drawing such 
inferences therefrom as are reasonable and natural. This is so where 
there is any controversy, and is peculiarly a matter for the jury. This 
Court has long since abandoned the theory that negligence is a question 
of law; and adopted the only rational and workable theory, that i t  is a 
mixed question of law and fact. I t  is impracticable, if not impossible, 
for the court, as a matter of law, to say whether or not there is negligence 
except where the facts are admitted and no reasonable controversy can 
arise in regard to the inferences to be drawn therefrom. We have so 
frequently repeated this proposition that it is unnecessary to cite au- . 
thority. We think that his Honor correctly instructed the jury .in this 
respect. To replace the belt while the machine is standing still is un- 
doubtedly safe. To replace i t  while it is in motion is to some extent un- 
safe. Whether to such an extent that an ideal prudent man under 
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simihr circumstances would direct his employee to do so, is peculiarly 
a question to be decided by the jury. We also think that his Honor 
correctly instructed the jury upon the third issue, as he properly said 
to them if they found that the danger was open and obvious and known 
to him, that he appreciated the danger and continued to work at the 
machine and replace the belt, when i t  slipped off the pulley while in 
motion, they mould answer the third issue "Yes." This we think in  

strict accord with the definition of assumption of risk. He  fur- 
(553) ther said to the jury that where "the defendant failed to per- 

form its duty and furnish the plaintiff with safe and suitable 
methods of doing thk work, plaintiff wifl not be held to assume the risk 
in  undertaking to perform a dangerous work, unless the act itself is 
so obviously dangerous that in its careful performance the inherent 
probability of the injury is greater than those of safety." 

As we said in  Marks v. Cotton Mills, ante, 401, the same measure 
of duty is imposed upon the plaintiff as upon the defendant. Both must 
exercise that degree of care under the circumstances and in the condition 
in which they are found which the ideal prudent man would do. I f  
the defendant fails to do so in  the light of the standard which the la- - 
sets to define his duty, and such failure is the proximate cause of the 
injury, he is liable to an action; on the other hand, if the plaintiff fails 
to exercise the same degree of care under the same circumstances and 
with the same light befire him, and his failure is the proximate cause 
of his injury, the law attributes the injury to such failure, and he cannot 
recover. The standard of duty i n  each case is ordinary care, that is, 
such care as a man of ordinary prudence, under similar circumstances, 
would exercise. This we understand to be the conclusion to which, after 
long and anxious thought, the courts have come in administering the 
law in such cases. There was undoubtedly testimony in this case which 
would have fully justified the jury i n  answering the issues in favor of 
the defendant. They have, however, accepted the view of the plaintiff's 
testimony and under the instruction of a very learned and careful judge 
have found a verdict which we cannot disturb. What the rights may have 
been, if at  the time of entering upon the service the method of replacing 
the belt had been known to him and the service accepted with full 
knowledge thereof, we are not called upon to say. As we said in M w k s  

v. Cotton, Xil ls ,  supra, it is not to be required that employees in 
(554) operating dangerous machinery shall immediately surrender their 

employment upon a change being made in the method of operat- 
ing or.cleaning machinery adopted after the employment has been ac- 
cepted. Such changes must be made after reasonable notice to the em- 
ployees, and with an opportunity on their part to fully understand them 
and appreciate the danger incident thereto. I t  is always a question 
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for the jury whether in  such cases the increased hazard is so obvious 
that a man of ordinary prudence, under like conditions, would know and 
appreciate the danger which extends to the continued employment. We 
have also examined the other exceptions in regard to the expert evidence, 
and while, as conceded by plaintiff's counsel, the questions are not so 
accurately framed as might be desired, we do not think that the form 
in which they are put mas calculated to mislead the jury to the preju- 
dice of the defendant. Upon a full reexamination of the entire case, 
we find no such error as to justify a reversal of our former deoision. 
As stated by counsel, the case is a singular one i n  many aspects. The 
plaintiff was seriously and permanently injured-it may be, in the man- 
ned contended by defendants The jury have found otherwise, and 
that, so fa r  as the duty and power of this Court are concerned, must be 
assumed to be correct. 

Let the petition be dismissed. 
Petition dismissed. 

Cited: Chesson v. Walker, 146 N .  C., 513; Hamilton v. Lumber Co., 
156 N. C., 523; Pigford v. R. R., 160 N. C., 100. 

AMMONS v. RAILROAD. 
(555) 

(Filed 26 May, 1905.) 

R a i l r o a d s - e g a o  Requiring Purchase of Tickets-ExpuZsion 
When No Tickets on Sale. 

1. A regulation of a carrier is reasonable which requires, passengers to procure 
tickets before entering the car, and where this requirement is duly made 
known and reasonable opportunities are afforded for complying with it, 
it may be enforced either by expulsion from the train or by requiring the 
payment of a higher rate than the ticket fare. 

2. If,  without having afforded a reasonable opportunity to the passenger to 
provide himself with a ticket, the carrier should eject him upon his 
refusal to pay the additional charge for carriage without a ticket, when 
he is ready and offers to pay his fare at the ticket rate, his expulsion will 
be illegal, and he may recover damage for the trespass, and his right of 
recovery cannot be made to depend upon the conductor's knowledge or 
ignorance of the fact that the agent had no tickets for sale. 

ACTION by W. R. Ammons against the Southern Railway Company, 
heard by Long, J., and a jury, a t  August Term, 1904, of SWAIN. From 
a judgment of nonsuit, the plaintiff appealed. 
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The plaintiff alleges that he was unlawfully ejected from one of the 
defendant's trains and sues to recover damages for the wrong thus com- 
mitted. At the close of the testimony and after the plaintiff had re- 
quested certain instructions to be given to the jury, the court held that 
he could not recover in the action. The plaintiff thereupon submitted 
to a nonsuit and appealed. I t  is necessary to state only the substance 
of this testimony, which is as follows: On 20 June the plaintiff went 
to Almond, a station on defendant's line, to buy a ticket to Noland, 
which is 9 miles away. The defendant's agent told him he was out of 

tickets, but to get on the train and he would tell the conductor 
(556) not to charge extra fare. The agent said the ticket rate was 41 

cents. The extra or train rate was 65 cents. The agent said the 
plaintiff would have to pay only 41 cents. He boarded the train and the 
conductor asked him for his ticket. The plaintiff told him what the 
agent had said to him, and the conductor demanded 75 cents and said 
that the agent did have tickets. He then told the plaintiff to pay 75 
cents or get off. He  pulled the bell cord, when the plaintiff said, "If 
you put me off, I will sue the company," and the conductor replied, "It 
would not make a durn bit of difference to me if you did.'' When the 
conductor called for the fare, the plaintiff offered him 50 cents, and 
added that he did not mind a rebate, but did not want to pay 75 cents. 
The conductor refused to take the 50 cents and put the plaintiff off the 
train 400 yards from the station. I t  is a rule of the company to re- 
quire the payment of 25 cents extra when a passenger has no ticket. 
There was evidence as to the damages, not necessary to be stated. 

A. J .  Franklin and F. C. Fisher for plaintiff. 
Moore & Rollins and A. B. Adrews ,  Jr., for defendant. 

WALKER, J., after.stating the case: Assuming the plaintiff's testimony 
to be true, and giving him the benefit of all reasonable inferences there- 
from-and this is the way it should be considered-we think the judge 
erred in his intimation of opinion against the plaintiff's right to recover. 
The law of the case, at least in the present development of the latter 
and in the aspect of i t  now presented, seems to be well settled, and is 
thus stated by a learned and accurate text-writer: "It is undoubtedly 
competent for a railroad company, as a means of protection against 
imposition and to facilitate the transaction of its business, to require 
passengers to procure tickets before entering the car, and where this 
requirement is duly meade known and reasonable opportunities are 
afforded for complying with it, it may be enforced either by expul- 

sion from the train regardless of a tender of the fare in 
(557) money, or by requiring the payment of a larger fare upon the 
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train than that for which the ticket might have been procured. A 
regulation or by-law of the carrier is not unreasonable which provides 
that when such tickets are not procured before the commencement of 
the journey, and the carrier is therefore put to the inconvenience of 
collecting from the passenger his fare during its progress, the price of 
the carriage shall be more than would have been charged for the ticket, 
and that upon the refusal of the passenger to pay the higher fare, not 
extortionate in amount, he shall be ejected. And if adopted in good 
faith and with a view to facilitate the business of the carrier, there can 
be certainly nothing unreasonable or unjust in such rule, especially in 
the case of railway carriers. But as a condition precedent-to the ex- 
istence of this right of expulsion for the refusal to procure a ticket or 
to pay the higher fare, an opportunity, at least reasonable and such as 
the statute requires where a statute exists, must have been afforded by 
the carrier to the passenger, not himself in fault, to provide himself 
with the required ticket. - If, therefore, no office be kept or opened at 
the proper time, nor adequate facilities be provided for the purpose of 
supplying passengers with them, or if the office provided for the pur- 
pose be closed before the time fixed by law or by a rule of the carrier, 
and for either reason the passenger has been unable to obtain a ticket, 
the higher rate cannot be lawfully demanded. And if, without having 
afforded such proper facilities to the passenger, the carrier should 
exact from him the additional charge for carriage without a ticket, the 
former may sue for and recover the amount so paid above the established 
rate when a ticket is purchased, and if, upon his refusal to pay it, he 
be ejected, when he is ready and offers to pay his fare at such established 
rate, his expulsion will be illegal, and hi may recover damages for the 
trespass." Hutchison on Carriers (2  Ed.), section 570 et seq.; 
5 A. E. 72 Ed.), 595, and note 4. 

I n  his work on Carriers, at section 269, Fetter thus states the 
( 5 5 8 )  

doctrine: "By the overwhelming weight of authority, the furnishing 
of proper facilities to enable a passenger to purchase a ticket is a pre- 
requisite to the right to demand a train fare at a higher rate than the 
ticket fare; and, if such facilities are not furnished, a passenger who 
without fault on his part boards the train without such a ticket will, 
on tender of the ticket fare, be entitled to all the rights and privileges 
that a ticket would afford him. If he is rightfully on the train without 
a ticket, i t  is his right to complete his journey by paying the ticket rate 
for his fare. So, it has been held that the fact that the company agrees 
to refund the excess of train fare on presentation of the conductor's 
receipt or check at a regular station does not authorize the higher train 
charge, if no reasonable opportunity is given the passenger to purchase 
a ticket in the first instance. I t  cannot be justly said that it is reason- 
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able to require the passenger to pay more than a regular rate on the 
train, even though a process is created by which he may at  some future 
time get back the excess, unless the passenger has first had an op- 
portunity to purchase a ticket at the station from which he starts." 

These principles are well sustained by the authorities cited in their 
support and are in themselves most just and reasonable. They apply 
with peculiar force to the facts of this case. 

The plaintiff's right of recovery cannot be made to depend upon the 
conductor's knowledge or ignorance of the fact that the agent had no 
tickets for sale to intended passengers. If he did not know it, and re- 
fused to accept and act upon the plaintiff's statement, no fault can be 
imputed to the plaintiff and the defendant cannot escape liability, as 
the cause of action rests upon the fact that there. was no opportunity 
afforded to purchase a ticket, and the plaintiff is not responsible and 

cannot be made to suffer for the conductor's ignorance of ex- 
(559) isting conditions. The defendant's station agent could easily 

have informed the conductor that his tickets had been exhausted, 
and actually promised the plaintiff to do so, so that in this case there 
was no excuse for a want of knowledge of the facts. I t  is sufficient 
to declare, in the light of the authorities and with the plaintiff's testi- 
monv before us. that he was entitled to have the case submitted to the 
jury under proper instructions from the court. Having so decided, we 
need not discuss the question of damages. The subject, though, has re- 
cently been considered by this Court in the following cases: Holrhes 
v. R. R., 94 N. C., 318; Rose v. R. R., 106 N. C., 168; Tomlinxom v. 
R. R., 107 N. C., 327; Allen v. R. R., 119 N. C., 710; Remington v. 
Kirby, 120 N. C., 320. 

There was error in the ruling of the court that the plaintiff upon his 
own showing was not entitled to recover. 

Reversed. 

Cited: 8. c., 140 N. C., 196; Harvey v. R. R., 153 N. C., 572, 578; 
Herbst v. Power Co., 161 N.  C., 459; Edwards v. R. R., 162 N. C., 282; 
Lankford v. R. R., 165 N.  C., 654; HoZmes v. R.  R., 18'1 N. C., 499. 
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STATE v. SCHENCK. 
(560) 

(Filed 28 February, 1905.) 

Bai l  Bond-Sureties-Rights of-Liability of. 

1. Under section 1230 of The Code, a surety on a bail bond can, at  any time 
before execution awarded against him, surrender to the court or to the 
sheriff his principal, in discharge of himself. 

2. The condition of a bail bond is not performed by the appearance, conviction, 
and sentence of the defendant. The conviction does not, by virtue of its 
own force, put the defendant in the custody of the court or of the sheriff, 
but to exonerate the surety the defendant must submit to such punishment 
as shall be adjudged. 

3. A bail bond, conditioned for the defendant's appearance at  the next term of 
court to answer the State on a criminal charge, and "not to depart the 
same without leave first had and obtained," binds the sureties for the 
continued appearance of their principal from day to day during the term 
and at all stages of the proceeding until he is finally discharged by the 
court either for the term or without day, and he must answer its calls at 
all times and submit to its judgment. 

THIS was a motion by T. C. Howard and another, sureties on the 
bail bond of defendant, t o  set aside a judgment absolute, entered a t  
April Term, 1904, against them, heard by Councill ,  J., a t  November 
Term, 1904, of CRAVEN. 

The defendant Schenck was tried before a justice of the peace for 
unlawfully selling liquor, a misdemeanor by statute. He  was required 
to give bail for his appearance a t  the next term of the court held in  
October, 1903, and the appellants, Williams and Howard, became sure- 
ties on his bond, which was conditioned for Schenck's appearance a t  
the said term of court "to answer the State on a charge of selling liquor 
on Sunday, and selling liquor without license, and not to depart the 
same without leave first had and obtained." Schenck appeared, was 
tried and convicted. The court adjudg:d that he pay a fine of 
$100 and the costs. H e  thereupon excepted and appealed and was (561) 
required to give an undertaking in the sum of $35 for the costs 
of appeal, an undertaking in  the sum of $150 to stay the execution of 
the judgment, and one in  the sum of $100 for his appearance at  the next 
term of the court. H e  failed to give any of these undertakings or to 
pay the fine and costs, and having been called and failing to appear, a 
judgment nisi was entered against him and his sureties for $100, the 
penalty of his bond. A scire facias issued on this judgment and was duly 
served, and at  April Term, 1904, the judgment was made absolute. The 
appellants moved to set aside the judgment; the motion was overruled, 
and they appealed. 
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Robert D. Gilmer, Attorlzey-General, for State. 
R. A. Numa for sureties. 

WALKER, J., after stating the case: The ground upon which appel- 
lants seek to vacate the judgment is that when Schenck appeared and 
was convicted and sentenced, the condition of the bond was fully per- 
formed and the appellants, his sureties, were exonerated, as by reason 
of the conviction, they lost control of him and, thereafter, he was in the 
custody of the law. We cannot think this is the true construction of 
the bond, and it is certainly contrary to the uniform practice of the 
courts in this State in such cases. At common law, when bail was 
given, and the principal relieved from the custody of the law, he was 
regarded, not as freed entirely, but as transferred to the friendly custody 
of his bail. They had a dominion over him, and it was their right, at 
any time, to arrest and deliver him again to the custody of the law, in 
discharge of their obligation. They were sometinzes said to be his 
jailers and to have him always upon the string, which they may pull 

when they please, in order to surrender him in their own dis- 
(562) charge. Cain v. State, 55 Ala., 170; 1 Chi-cty Cr. Law, 104. If 

they would fully discharge their obligation as his bail, they 
should as effectually secure their principal's appearance and put him 
as much under the power of the court as if he were in the custody of 
the proper officer, and they do not answer the end of the law unless 
this is done. The principle thus stated is of ancient origin and has been 
recognized as controlling in determining the liability of bail. 1 Bacon 
Abr., "Bail," L. S. v. Stout, 6 Halstead, 124. The extent of their duty 
and obligation, therefore, is to see to i t  that the principal, at all times 
during the term of the court to which he is bound to appear, is present 
to answer the call of the court and to do what the law may require 
of him. If they fail in this respect they have not kept him under the 
power of the court as if he had been in the custody of its proper officer. 
I t  must not be inferred that the surety is thereby required to do some- 
thing not stipulated in his bond, for the obligation thus imposed is 
nothing more than what the law reasonably considers to be within the 
condition of his undertaking. I t  is said by the highest authority that 
a recognizance (or bail bond) in general binds to three things: (1) 
to appear and answer either to a specified charge or to such matters 
as may be objected; (2) to stand and abide the judgment of the court; 
and ( 3 )  not to depart without leave of the court; and that each of these 
particulars are distinct and independent. This was said, too, with refer- 
ence to a bail bond worded precisely like the one in this case. I t  was 
contended by counsel in that case, which we will presently cite, that 
the stipulation not to depart the court without leave was an unusual 
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one and of no binding force whatever, and in answering this conten- 
tion the Court said: "That a stipulation of this kind was valid and 
obligatory at common law is not to be doubted. I t  was so declared 
more than thirty years ago by this Court after full consideration." 
S. v. Hancock, 54 N. J. Law, 393. That was a well considered case 
and seems to be a conclusive authority against the appellant upon (563) 
the main question presented in the rbcord. See; also, S. I ) .  Stout, 
supra. The doctrine has been thus stated and illustrated: "A recogni- 
zance binds the principal not only to appear, but to abide the judgment 
of the court, and not depart thence without its leave, and if the prin- 
cipal be ordered to execute a new bond, either to keep the peace for a 
specified period or for his appearance at a subsequent term or before 
another court, and he depart without complying with the order, i t  is 
a breach of the recognizance." 3 Am. and Eng. Eno. (2 Ed.), 715; 
8. v. Thompson, 62 Ind., 367. This construction of a recognizance or 
bail is sustained by analogy in X. v. Smith, 66 N.  C., 620. I n  that 
case the defendant gave a bond with a surety for his appearance at the 
next term of the court. His case was continued and he was ordered to 
give bond for his appearance at a subsequent term, which he failed to 
do, but departed without leave of the court. He  was called, and, having 
failed to answer, his forfeiture was duly entered. I n  answer to the 
scire facias issued, the surety insisted that the defendant could not be 
called and a forfeiture entered after the continuance of the case. This 
Court held that under the recognizance he could not depart without 
leave of the court, though not so expressly stated therein, and that he 
was required to answer at any time during the term when called, "it 
being the universal practice near the close of the court to look over the 
docket and call such defendants as have departed without leave of the 
oourt." And this, we now say, is a most reasonable practice. X. v. 
Morgan, 136 N. C., 593. I t  works no harm Ito the sureties, nor does it 
increase the risk they assume nor in any way add to their obligation. 
I t  is fairly within the scope of their undertaking, as they have expressly 
agreed that their principal shall not depart without leave, and i t  ap- 
pears to us that there is no valid reason for holding otherwise. The 
sureties can surrender their principal to the court or to any law- 
ful officer appointed to rsceive him, and this can be done, it is (564) 
said in the statute, at any time before execution against them. 
Code, section 1230; X. v. Lingerfelt, 109 N .  C., 775. The conviction 
does not, by virtue of its own force, put the defendant in the custody 
of the court or of the sheriff. This is done, in our practice at least, by 
an order from the court, given of its own motion or on application of 
the solicitor, and the court, when i t  passes judgment upon a defendant 
and he appeals, can direct that he be not taken into custody immediately, 
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but be permitted to find security for the costs of his appeal and for his 
appearance at  the next term, and if he fails afterwards to appear, when 
called during the term, and perfect his appeal and give the necessary 
security for his appearance, or in default thereof to surrender himself 
i n  execution of the judgment, he may be called and his forfeiture en- 
tered. Judge Story says for the Court i n  E x  Parte Milburn, 9 Pet., 
704:  "A recognizance of bail in a criminal case is taken to secure the 
attendance of-the ~ a r t v  accused to answer the indictment. and to sub- 

L " 
mit to a trial  and the judgment of the court thereon. I t  is not designed 
as a satisfaction for the offense, when i t  is forfeited and paid, but as a 
means of compelling the party to submit to the trial and punishment 
which the law ordains for his offense." I n  People 2). Stager, 10 Wend., 
431, we find an instructive discussion of the matter by Savage, C. J., 
the substance of which, being briefly stated, is that a person bound by a 
recognizance is not at liberty to depart after once making his appearance 
i n  court, but he must remain until discharged, and not quit the court, 
without leave, at any stage of the trial, the object being not only to cause 
the accused to appear and answer the charge, but to submit to such 
punishment, if any, as shall be adjudged. 

But there is another sufficient reason why the appellants should be 
held bound by the recognizance'or bail bond and to be now liable for 

the penalty thereof. A11 the proceedings of the court are in 
(565)  fieri until the expiration of the term, and during the term the 

record remains completely under the control of the court. I t  
may strike out its judgment and enter a different one. I n  other words, 
the court has the whole term during which to consider its action and 
modify or reverse it. The principle is supported by abundant authority. 
Permy v. Smith,  61 N .  C., 36;  Halyburton v. Carson, 80 N .  C., 16;  
Turrentine v. R. R., 92 N.  C., 642. This being so, why could not the 
court strike out the verdict and judgment and award a new trial, and 
then continue the cause to the next term? I n  which case the sureties 
would remain liable ( 8 .  v. Smith,  supra). And if i t  could do this, why 
did it not also have the power to direct that the defendant should not be 
taken into custody until it could come to a final determination in  the 
matter, or, as in  this case, suspend execution of the judgment for a 
proper reason? The conviction and sentencewere not final and irrevo- 
cable until the end of the term, which was after the default of the de- 
fendant and the entry of the forfeiture. I f  the court could set aside 
the judgment, i t  could a fortiori postpone its enforcement. 

We conclude that the recognizance binds the sureties for the con- 
tinued appearance of their principal, from day to day, during the term 
and at all stages of the proceeding, until he is  finally discharged by the 
court, either for the term or without day. H e  must answer its call a t  
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all times and submit to its judgment. I n  no other way can the criminal 
law of the State be well administered. 

No error. 

Cited: S. v. White, 164 N. C., 410; S. v. Eure, 172 N. C., 875; Pickle- 
simer v. Glazener, 173 N. C., 639. 

STATE v. TURNAGE. 

(Filed 28 February, 1905.) 

Homicide-Manslaughter-Evidence-Question for Jury. 

1. Involuntary manslaughter is where death results unintentionally so far as 
the defendant is concerned, from an unlawful act on his part not amount- 
ing to a felony, or from a lawful act negligently done. 

2. If death ensues from the unjustifiable and reckless use of a gun, it is man- 
slaughter, whether the gun was intentionally discharged by the prisoner 
or not. 

3. Where the evidence is conflicting, or where the facts testified to are such 
that reasonable minds may draw different inferences therefrom, the case 
should be submitted to the jury, with appropriate instructions as to the 
law, together with the contentions of both sides arising on the evidence. 

4. If there is any view of the evidence, construed most favorably to the 
prisoner, by which innocence may be inferred, such view should be pre- 
sented to the jury, who are the constitutional judges not only of the truth 
Of the testimony, but of the conclusions of fact resulting therefrom. 

INDICTMENT against Juhn  Turnage, heard by Cou~cilZ, J., and a 
jury, at  September Term, 1904, of GREENE. From a verdict of guilty 
of manslaughter and judgment thereon, prisoner appealed. 

Robert D. Gilmer, Attorney-General for State. 
No courwel for prisoner. 

BROWN, J. The prisoner was tried at  September Term, 1904, of 
GBEENE, upon a bill of indictment charging him with the murder of 
James Hunt.  H e  was convicted of manslaughter, and appeals to this 
Court. We set out only so much of the.evidence as is necessary 
to an understanding of the case. The evidence on the part of (567) 
the State tends to show that on the day of the homicide the 
prisoner, then about 27 years of age, the deceased, Blaney Turnage, 19 
years of age, Dan Moore and Sam Moore, were in  the yard of Mrs. 
Turnage. The boys had been working in  tobacco, and when i t  began 
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raining, sought shelter in  a gin-house. After the rain was over they 
went to Mrs. Turnage's yard, near the house, for the purpose of getting 
some peaches. Dan Moore and Blaney Turnage were up in the tree 
gathering peaches, eating some and dropping others down to the boys 
below. The boys up the tree were "chunking peaches down at the 
others, and John Turnage, the prisoner, threw a brickbat up the tree 
at Blaney Turnage, who was in the tree." The boys then left the tree 
and went into Mrs. Turnage's back yard. 

There was evidence on the part of the State tending to prove that 
the prisoner went around the house and Blaney Turnage, his brother, 
followed him with an axe. The prisoner went in the house and came 
out with a gun in his hands, with the muzzle in the direction of the 
deceased, and his companions, James Hunt and others. Dan Moore, a 
State's witness, testified that he could not say ('how high the gun was 
up, or whether to the prisoner's shoulder or not; that he heard the gun 
fire when the prisoner was 12 feet from the deceased. James Hunt was 
hit, shot in the front of the stomach, and killed." 

The prisoner, after testif,$ng to the occurrences at the peach tree, 
stated in substance that he and Blaney Turnage were playing, that 
Blaney followed him with an axe, and that they were talking and laugh- 
ing. "I went in the house and got the gun and took i t  out with me. 
I t  was an old gun. I went out the front door with the gun in my 
hand; as I stepped out of the door and got clear off the porch it fired, 

and as it fired I looked and saw the others coming around the 
(568) house. The crowd were following me-Blaney in the rear. When 

I got the gun I did not know i t  was loaded-had no knowledge 
of it, After shooting, I learned that the gun had been loaded; did not 
intentionally point the gun at any one. The deceased told me I did 
not intend to shoot him or any one." The prisoner further stated on 
cross-examination that "the gun fired before I saw the boys. I did not 
notice whether the gun was cocked or not. I t  had been on the Eack a 
long time and I did not know it was or had been loaded. I got the gun 
to frolic with Blaney. I f  I had had an idea it was loaded, I would not 
have taken it from the rack. I carried the gun in my right hand, swing- 
ing by my side. I did not cock the gun. My hand held the gun in 
front of the hammer.'' 

Among other things, Blaney Turnage testified for the prisoner that 
"the gun was not kept loaded usually. Ben Danner told me he loaded 
the gun that morning." 

We will notice only one exception of the prisoner, as in  our opinion 
the court below erred, and a new trial must be had. 

Among other instructions, the court charged the jury that upon all 



N. C.1 SPRING TERM, 1906 

the evidence in the case, if believed beyond a reasonable doubt, the 
prisoner was guilty of manslaughter at least. 

We do not controvert any of the legal propositions contended for by 
the State as to what acts will constitute manslaughter, when death en- 
sues from the reckless use of a deadly weapon, such as a pistol or gun. 
Pointing a gun at another under such circumstances as would not ex- 
cuse its intentional discharge constitutes, in this and many other States, 
a statutory misdemeanor, and an accidental killing occasioned by i t  is 
manslaughter. I n  this State i t  is immaterial whether the gun is loaded 
or not. Laws 1889, ch. 527. At common law, one who leveled a loaded 
gun at another without intention of discharging it, and the gun goes 
off accidentally and kills another, is guilty of manslaughter. 
Regina v. Weston, 14 Cox C. C., 346. Involuntary manslaughter (569) 
has been defined to be. "Where death results unintentionallv. ", 
so far  as the defendant is concerned, from an unlawful act on his part 
not amounting to a felony, or from a lawful act negligently done." 
1 Wharton Cr. Law, section 305 (10 Ed.) ; Barnes v. Xtate, 134 Ala., 36. 

Applying these general principles of the law of homicide to the evi- 
dence in. this case, we are of the opinion that the judge erred in his 
instruction that in any view of i t  the prisoner was guilty of man- 
daughter. We do not mean to intimate that there was not sufficient 
evidence to go to the jury, but we think the guilt or innocence of the 
prisoner should have been submitted to the jury upon all the evidence, 
with full and appropriate instructions as to what constitutes man- 
slaughter, as the State asked for no other verdict, and presenting to 
the jury the contentions of the State and prisoner arising upon the 
evidence. Nor do we mean to intimate that in order to constitute man- 
slaughter the gun must have been intentionally discharged by the pris- 
oner. Any unjustifiable and reckless use of i t  which jeopardizes the 
safety of another is unlawful, and if death ensues therefrom, i t  is man- 
slaughter. But where the evidence is conflicting, or where the facts 
testified to are such that reasonable minds may draw different infer- 
ences therefrom, i t  is settled law in this State that the case should be 
submitted to the jury, untrammeled by such an instruction as the one 
excepted to by the prisoner in this case. 

The painstaking judge who tried the case in the court below seems 
to have overlooked the prisoner's evidence in some particulars. The 
prisoner denies that he fired the gun; states that he had it in his hand 
hanging down by his side, and as he was coming out of the house i t  
went off accidentally; that at the time it went off he had his hand in 
front of the hammer, holding the gun; that he did not know it was load- 
ed and that he did not intentionally point it at any one; that the 
gun fired before he saw the boys, and that he and his brother (570) 
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Blaney had been playing, and he got the gun to continue the 
frolic. Blaney Turnage testified that the gun was usually kept unloaded, 
and that Danner told him he loaded it that morning. The State's wit- 
ness, Dan Moore, testified that he could not say how high the muzzle 
of the gun was up or whether the prisoner had i t  to his shoulder or not. 

I t  is useless to discuss the evidence a t  any length. I t  is apparent to 
us that two different inferences may be drawn from it. Robinson v. 
State, 70 Tenn., 239. I n  considering i t  in  the light of the instruction 
given, that construction should be put upon i t  which is most favorable to 
the prisoner, and if there is any view of i t  by which innocence may be 
inferred, such view should be presented to the jury. 

We quote with approval the wise words of Justice Connor in  granting 
a new trial in S. v. Daniels, 134 N .  C., 678, for a similar error com- 
mited by the writer of this opinion when on the Superior Court bench: 
"The prisoner, however guilty, is entitled to be tried by 'the ancient 
mode of trial by jury,' in which the court decides all questions of law 
and the jury all questions of fact." "the jury are the honstitutional judges 
not only of the truth of the testimony, but of the conclusions of fact 
resulting therefrom." Henderson,, J., in  Bank v. Pugh, 8 N. C., 198, 
quoted i n  the above case. 

For  the error pointed out there must be a 
New trial. 

Cited: S. c. Stitt, 146 N. C., 646; S. v. Lime&&, ib., 651; S. 2.. 

Tvollinger, 162 N. C., 621; S. v. Crisp, 170 N.  C., 792; S. v. McIver, 
175 N .  C., 776; 8. v. Coble, 177 N .  C., 591; S. v. Gray, 180 N. C., 700. 

(571) 
STATE v. YOUNG. 

(Filed 21 March, 1905.) 

Ju~"ors-Qwllifications-Pseeholders-Sentence-~alidity of 
Punishment. 

1. An exception that the verdict is contrary to the weight of the evidence is a 
matter for the trial judge, and is not reviewable. 

2. A tales juror ~ ~ h o  held a license under sections 3390-3392 of The Code 
(Laws 1893, ch. 287, see. 2 )  to lay off an oyster and clam bed in the 
waters of the State, mas properly rejected as not being a freeholder. 

3. A sentence of a defendant convicted of a misdemeanor to thirty days im- 
prisonment, and that he be assigned to the commissioners to be "worked 
on the public roads of the county" during said term, is valid under Laws 
1887, ch. 356, and Article XI, section 1, of the Constitution. 
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INDICTMEPTT against Paul W. Young heard by Moore, J., and a jury, 
at September Term, 1904, of NEW HANOVEE. From a verdict of guilty 
and judgment thereon, the defendant appealed. 

Robert D. GiZmer, Attorney-General for Xtde.  
Herbert McCZammy for defendant. 

CLARK, C. J. The defendant, convicted of assault and battery, as- 
signs as error: 

1. That the verdict was contrary to the weight of the evidence. This 
was a matter for the judge below, and is not reviewable. McCord V .  

R. R., 134 N. C., 59; 8. v. Eiger, 115 N. C., 751. 
2. That the State was improperly permitted to challenge one E. H. 

Freeman, talss juror, upon the ground that he was not a freeholder. 
The clerk of the Superior Court had issued to him a license under The 
Code, 3390-3392, Laws 1893, ch. 287, section 2, to lay off an 
oyster and clam bed in the waters of the State. This was not (572) 
an interest in land, but only a license to cultivate oysters with- 
in certain limits and upon prescribed conditions. S. v. Spemcer, 114 N. C., 
777. The land being covered by navigable water, is not subject to 
grant under the general law of the State. Code, section 2751. The 
above cited statutes style such authority issued by the clerk merely "a 
license," and the policy of the State in reference to the oyster privileges 
may be changed at pleasure. Rea v. Hamptom, 101 1. C., 51; S. V. 
Comor,  107 N. C., 931; Hess v. Muir, 65 Md., 586; McCready v. Va., 
94 U. S., 391. Freeman possessed only a license, not an interest in land, 
and, not being a freeholder, was properly rejected as a tales juror. Code, 
section 1'733. 

3. The third and last exception is that the judge, having sentenced 
the defendant to thirty days' imprisonment in the county jail, directed 
that he be "assigned to the commisisoners of the county to be worked 
on the public roads of said county according to law, during the term 
of his imprisonment." This is in pursuance of the terms of the statute, 
Laws 1887, ch. 355, section 1, which authorizes the court to sentence 
direct "to imprisonment and hard labor on the public roads for such 
terms as are now prescribed by law for their punishment in the county 
jails . . . all persons convicted of offenses the punishment where- 
of would otherwise be wholly or in part imprisonment in the county 
jail." Prior thereto, section 3448 of The Code conferred on the county 
commiesioners of each county the power to provide rules and regulations 
for the working upon the public road of any person sentenced to jail 
%pan conviction of any crime or misdemeanor." I n  S. v. Norwood, 
93 N. C., 578, and S. v. Johnson, 94 N. C., 863, the Court having held 
that the statute gave the discretion to the county commissioners to wdrk 
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upon the public roads, and that the judge had no power to direct the 
defendant to be so worked, the next General Assembly, 1887, 

(573) chapter 355, gave the judge the authority to make such order, 
thus declaring the public policy of the State. Soon thereafter, 

in  S. v. Weathers, 98 N .  C., 685, upon conviction for an affray and 
mutual assault, the court pronounced judgment that "the convicted de- 
fendants be put to work on the public roads by the county commis- 
sioners," and the judgment was affirmed. This Court said, speaking 
through Smith, C. J., at p. 688: "The form of the sentence is fully 
warranted in the recent act regulating the working of convicts on the 
public roads (Laws 1887, ch. 355), which directly warrants the judg- 
ments, and places convicts sentenced to imprisonment and hard labor 
on the public roads under the control of the county authorities, investing 
them with power 'to enact all useful rules and regulations for the 
successful working of all convicts upon said public roads.' " Thus sec- 
tion 3448 of The Code and the act of 1887 were declared constitutional. 

To the same effect is S. v. Pearson, 100 N.  C., 414, which was an in- 
dictment for an affray. I n  S. v. Hicks, 101 N. C., 747, this Court held 
that "a defendant convicted of unlawful liquor selling may be, by virtue 
of chapter 355, Laws 1887, punished by imprisonment at hard labor on 
the public roads." 

This Court declared in Myers v. Stafford, I14 N. C., 234, that bastardy 
having become a "petty misdemeanor," a defendant convicted of that 
offense "may under the authority of section 3448 be put to work on the 
public road until the fine and costs are paid." 

S. v. Haynie, 118 N .  C., 1265, was an indictment for an assault with 
a deadly weapon. This Court again said at p. 1270, "the permission 
to work the defendant on the public roads was authorized by Laws 
1887, chapter 355," citing S. v. Hicks and S. v. Weathers, supra. 

To the same effect is S. v. YandZe, 119 N. C., 874, which was a con- 
viction for an assault and battery with a deadly weapon, and 

(574) this Court held that one legally convicted of any crime or mis- 
demeanor may be, under the authority of section 3448, sentenced 

to work upon the public roads. This was cited and approved. Herring 
v. Dixon, 122 N. C., at p. 425. 

And again in 8. w. Smith, 126 N. C., 1057, a sentence to work the 
public roads on conviction of retailing spirituous liquors without license 
was declared valid. See, also, S. v. Hamby, ib., 1066, at p. 1069. I n  
the latter case the defendant was convicted of carrying a concealed 
weapon, and this Court declared that "the legality of working persons 
on the public roads has been often held." 

The Constitution, Art. XI, section 1, specifies among the punishments 
authorized, "imprisonment with or without hard labor," and adds: 
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"The foregoing provision for imprisonment with hard labor shall be 
construed to authorize the employment of such convict labor on public 
works or highways and other labor for public benefit." Under this 
authority for many years by repeated legislative enactments (beginning, 
indeed, in  1866, prior to the Constitution) to be found referred to in  
the headlines in  section 3448 of The Code, and by the uniform and re- 
peated decisions of this Court, "work upon the public roads" has been 
enacted and sustained. 

This public policy was probably based upon the threefold considera- 
tion that prisoners would be healthier working in  the open air than when 
con5ned in  filthy and often overcrowded jails; that the taxpayers should 
not be burdened with sustaining them in idleness when they could earn 
their keep i n  some useful work for the public benefit; and that the fear 
of being seen by neighbors on the public roads might have a more de- 
terrent effect than being hidden from sight and public observation be- 
hind the walls of a jail. 

The argument was pressed on us that a justice of the peace might 
improperly exercise such power ; but the defendant has protection 
by the right of appeal to the Superior Court i n  all cases. I t  (575) 
was also argued to us that the regulations under which prisoners 
worked on the road may be abused and be oppressive. But the officers 
are responsible for such misconduct, both civilly and criminally, and 
abuse is more liable to occur when prisoners are immured in  jail than 
when working under the public eye. I n  both cases the humanity of the 
law requires that the regulations must be reasonable. The General 
Assembly under the authority of the Constitution having adopted work 
on the public road as a part of the punishment for misdemeanors and 
crimes, the courts have no power to declare such sentence void. 

No  error. 

Cited: 8. v. Morgan, 141 N. C1, 728. 

STATE v. BURTON. 

(Filed 21 March, 1905.) 

Indictments-Provisos-Vinous Liquors-Time a8 Essence of Offense 
-Objection to Tienue-Bow Taken. 

1. An indictment charging the defendant with violating an act forbidding the 
sale or manufacture of vinous liquors in a certain county, section one 
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thereof concluding with a proviso that the act shall not apply to wine or 
cider manufactured from fruit raised on the lands of the person manu- 
facturing same, need not aver that the liquors sold mere not manufactured 
from fruit raised on the lands of the defendant, and a motion to quash, 
for that no such averment was made, was properly denied. 

2. There are two kinds of proviso&the one, in the nature of an exception, 
which withdraws the case provided for from the operation of the act; 
the other, adding a qualification whereby a case is brought within that 
operation. When the proviso is of the first Bind, it is not necessary in 
an indictment to negative the proviso; it is left to the defendant to show 
that fact by way of defense. But, in a proviso of the latter description, 
the indictment must bring the case within the proviso. 

3. In an indictment for selling l i~uor  without license, a demurrer to the evi- 
dence on the ground that it was not shown upon what day in August pre- 
ceding the sale mas made was properly overruled, as time was not of the 
essence of the offense. 

4. Under section 1194 of The Code, an objection to venue must be taken by 
plea in abatement, and a demurrer to the evidence on this ground was 
properly overruled. 

INDICTMENT against Joel Burton, heard by Justice, J., and a jury, 
:t+ January Term, 1905, of DUPLIX. From a verdict of guilty and judg- 
ment thereon, the defendant appealed. 

Robert D. Gilmer, Attorney-General for the State. 
Kerr & Gavilt for defendant. 

CONNOR, J. The defendant was charged with violating chapter 347, 
Laws 1901, forbidding the sale or man~ifactnre of spirituous, vinous, or 
malt liquors i n  Duplin County. Section 1 of the act concludes: "Pro- 
vided, that this act shall not be so construed as to apply to wine or 
cider manufactured from grapes, berries, or fruit  raised on the lands 
of the person so nlanufacturing the same." The bill of indictment 
charged the sale of vinous liquors. I t  contained no averment that the 
liquors sold were not manufactured from grapes raised on the lands of 
the defendant. 

Defendant made a motion to quash, for that no such averment was 
made. Motion denied; defendant excepted. His  Honor properly denied 
the motion. The principle is well stated by Hendemo~z, C. J,, in  S. v. 
Norman, 13 N.  C., 222: "We find in  the acts of our Legislature two 
kinds of provisos-the one i n  the nature of an exception, which with- 
draws the case provided for from the operation of the act; the other 
adding a qualification whereby a case is brought within that operation. 
When the proviso is of the first kind, i t  is not necessary in  an indictment 

or other charge founded upon the act to negative the proviso; i t  
(577) is left to the defendant to show that fact by way of defense. 
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But in a proviso of the latter description, the indict,me~t must bring 
the case within the proviso." I n  N o m a d s  case the act defining 
and fixing the punishment for bigamy contained in the same section 
the proviso. Ashe, J., in S. v. Heatom, 81 N. C., 542, says: "It is a 
well-established principle that if there be an exception contained in 
a clause of the act which creates the offense, the indictment must show 
negatively that the subject of the indictment does not come within the 
exception; but when the exception or proviso is in a subsequent clause of 
the statute, as in this case, i t  is a matter of defense for the defendant 
and need not be negatived in the pleading." The defendant presses 
upon our attention the language of Davis, J., in S. v. Hazell, 100 N. C., 
471. I t  is only suggested therein that the indictment should contaiu . - 

the negative averment. The language of the statute under which the 
indictment was drawn was different from that under consideration-in 
any event, the case does not decide the point. The defendant miscon- 
strues the words, "same clause," used in many of the opinions, by giv- 
ing to i t  the same signification as same section. The line separating 
the two classes of cases is not made dependent upon the mere location 
of the excepting language, but is dependent upon its office in describing 
the offense. This is illustrated in 8. v. Holder, 133 N. C., 713. The 
indictment did not negative the fact that defendant had a license. This 
was a fatal defect, because the statute defines the offense to be "retailing 
without license." As in S. v. Krider, 78 N. C., 481, an indictment 
charging the larceny of fish was held defective for that i t  did not charge 
that thev had been reclaimed and were valuable for food, etc.-these 
words being an essential part of the statutory description of the offense. 
The principle is applied in 8. v. Liles, 78 N. C., 496. 

A large number of cases are to be found in our Reports sustaining 
the ruling of his Honor. The defendant pleaded not guilty. 
The State introduced one Lanier, who testified that he purchased (578) 
wine from defendant several times during 1904--some time in 
August-paid for it, etc. The defendant demurred to the evidence. The 
court overruled the demurrer, and defendant excepted. The coufi 
charged the jury that it developed upon the State to satisfy them be- 
yond a reasonable doubt that defendant sold witness vinous liquors 
within two years before the finding of the bill, for gain, in Duplin 
County. Defendant excepted. Verdict of guilty. From a judgment 
upon the verdict, defendant appealed. 

The grounds of the demurrer are: (1) That i t  was not shown upon 
what day in August the sale was made. There is no merit in the point. 
Time is not of the essence of the offense. 8. v. Jones, 80 N.  C., 415. ' 
(2) That it did not appear that the sale was in Duplin County. Code, 
section 1194, expressly provides that this objection must be taken by 
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plea i n  abatement. S. v. Holder, 133 N. C., 709. The authorities are 
uniform and fully sustain his Honor's ruling. The objection that there 
was no evidence that the offense was committed in  the State cannot be 
sustained on the demurrer to the evidence, or the request to charge that 
the burden was on the State. I t  is open to the defendant to show it, if he 
can, upon the plea of not guilty. S. v. Mitchell, 83 N.  C., 674. The 
court expressly left the question to the jury whether the defendant sold 
'binous liquors." 8. v. Scott, 116 N.  C., 1012. We have examined the 
record and defendant's brief and find 

No error. 

Cited: S. v. Blackley, post, 622; S. v. Cormor, 142 N. C., 702; 8. v. 
Long, 143 N. C., 673, 674; S. v. Xmith, 157 N. C., 585; S. v. Moore, 166 
N. C., 287; S. v. Hicks, 179 N .  C., 734; S. v. H e l m ,  181 N .  C., 572, 573. 

(579) 
STATE v. SHEPPARD. 

(Filed 21 March, 1905.) 

Licenses-Putting U p  Lightning Rods-Carrying. on Business- 
Xurplusage in Indictment. 

I 

1. Where, on an indictment for carrying on the business of putting up light- 
ning rods without license, as required by section 47 of Revenue Act of 
1903, ch. 247, the evidence tended to show that the defendant, after 
the rods were sold by another, delivered them and put them up, an 
instruction that defendant would be guilty if he had more rods in his 
possession than were necessary to rod the house in question was erroneous. 

2. The possession of more rods than were necessary to rod a particular house 
is not of itself a violation of the statute, though it may have been a 
circumstance to be considered, tending to show that defendant was carry- 
ing on the business. 

3. The statute does not require a license for a single act of putting up light- 
ning rods, but for "carrying on the business" of putting up rods. 

4. An averment that defendant "sold" lightning rods is surplusage in an 
indictment for violation of the statute, which requires a license for carry- 
ing on the business of putting up rods. 

INDICTMENT against A. J. Sheppard, heard by Ferguson, J., and a 
jury, at  September Term, 1904, of WAYNE. 

The defendant was indicted for selling and unlawfully putting up 
lightning-rods without having obtained a license as required by Laws . 
1903, ch. 247, section 47. 
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The sheriff testified that the defendant had not obtained a license 
to put up or sell lightning-rods in the county of Wayne; that the de- 
fendant was requested to do so, but said he was "not under the law," 
and that his manager was located at some point in  this State. 

W. 5. Casey testified that he did not purchase any rods from the de- 
fendant; that he carried them to his house and put them up, 
and the men worked under his direction; that the defendant had (580) 
the agreement which showed with whom the trade was made; that 
he brought the agreement, which was in writing, when he brought the 
rods ; that the rods were in a long box and he had more than enough to 
put on his house. The witness had a guarantee from Cole Bros.; the 
defendant said that they did business in  Indiana. 

The defendant testified that he was the agent for Cole Bros. in put- 
ting up rods; the main office was in St. Louis, Mo., and the factory in  
Indiana. The contract was introduced, for sale of rods betweep J. L. 
Harris, agent for Cole Bros., and Casey; his orders from the manage- 
ment were not to pay taxes; they take orders for future delivery, which 
are sent by H. T. Day to Cole Bros. for shipment, and on arrival they 
take them out of the depot and place them for persons giving the 
orders. The witness solicited J. C. Winn to put up the rods-put up 
old ones for him. The witness did not sell or put up for Winn. 

His  Honor instructed the jury in  part as follows: "That if from the 
evidence you believe that the defendant had more rods in  his possession 
than were necessary to rod and complete the work on Casey's house, then 
i t  will be your duty to bring in  a verdict of guilty." The defendant ex- 
cepted and from a judgment on the verdict appealed. 

Robert D. Gilmer, Attorney-General for the State. 
Gilliam & Gilliarn and D o ~ t c h  & Barham for defendant. 

CONNOR, J., after stating the case: The defendant is indicted for 
selling and putting up lightning-rods without 'first having obtained a 
license, as required by section 47 of the Revenue Act, chapter 247, 
Laws 1903, which is in  the following words: "On every person or com- 
pany who puts up lightning-rods, $25 annually for each county 
i n  which he carries on business or sells lightning-rods." It is d e  (581) 
dared by the Revenue Act that the tax shall be "imposed for the 
privilege of carrying on the business or doing the act named.'' The 
evidence tends to show that after Cole Bros. had, pursuant to a written 
contract made with Casey through another person as their agent, sold 
to him certain lightning-rods, the defendant delivered them aud super- 
intended the hands in  putting them up. This of itself falls far short 
of showing that the defendant carried on the business of putting up rods, 
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being the business for the carrying on of which the license is required 
by the statute. While i t  i s  true that i n  construing revenue laws re- 
quiring a license for carrying on certain trades or practicing professions, 
evidence of one or more acts is competent to be considered by the jury, 
they are not per se conclusive evidence to sustain the charge. I t  is true 
that the defendant says he is agent for Cole Bros., under the management 
of H. T. Day i n  putting up rods. It may be that, i n  the light of the 
entire evidence, the jury may under proper instructions have found 
that he was "carrying on the business." The only test, so fa r  as the 
record shows, which his Honor applied was whether he had more rods 
in  his possessioa than were necessary to rod Casey's house; if so, he was 
guilty. This fact, if found by the jury, may have been a circumstance 
to be considered, tending to show that he was carrying on the business. 
I t  was not of itself any violation of the statute to have more rods than 
were necessary to rod the particular house. 

The contract made with Casey by Cole Bros. was to deliver "sufficient 
5-8 . . . rods." The fact that they sent more than were necessary 
for that purpose could not make the defendant guilty. 

I t  may be that the entire charge is not set out and that the judge ex- 
plained the law fully to the jury. However this may be, the portion 

sent up is, we think, erroneous. 
(582)  The language of the statute is f a r  from clear, but we think 

i t  sufficiently appears, when read in  the light of the other sec- 
tions, that it was not intended to require a license for a single act of 
putting up lightning-rods, but for carrying on the business of putting 
up rods. This clearly appeared from the special verdict in 8. u. Gorham, 
115 N. C., 721. The Court, by McRae, J., says that the defendant was 
an "itinerant putting up lightning-rods." S. v. Bobersom, 136 N. C. ,  
587. The averment that he sold lightning-rods is surplusage. I t  would 
be safer for the solicitor to follow the language of the statute, which re- 
quires a license for c a r r ~ i n g  on the business of putting up rods, 

We do not deem i t  necessary to discuss the other questions raised by 
counsel. For  the error pointed out there must be a 

New Trial. 

Cited: S. v. Meachum, post, 749. 
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STATE v. GODWIN. 

(Filed 21 March, 1905.) 

Landlord and Tenant-Indictmen&Verdict-Insensible or Repugnand 
-Duty of Court. 

1. I n  an indictment under section 1761 of The Code, which makes it  unlawful 
for  a tenant to injure any tenement house of his landlord, the burden of 
proof is upon the State to establish, first, that the relation of landlord 
and tenant existed, and second, that during the tenant's term or after its 
expiration he did wilfully and unlawfully injure the tenement house. 

2. Where, on the trial of an indictment under section 1761 of The Code, the 
evidence tended to prove that  the defendant entered the house as A's 
tenant, he cannot be heard to  say i t  was not A's property. 

3. Where the jury, in response to the question of the clerk, "if they had 
agreed," said, "Yes; guilty, but innocently," and the court declined de- 
fendant's request to have this response entered on the record as  the 
verdict, and told the jury to  retire and consider the evidence and return 
a verdict of "guilty or not guilty" as  they should find from the evidence 
and the law given them by the court, and the jury retired and after con- 
sultation returned a verdict of "Guilty" : Held, that defendant's motion 
for  his discharge on the ground that the first response was the true 
verdict and equivalent to a verdict of not guilty was properly denied. 

4. Before a verdict returned into open court by a jury is complete i t  must be 
accepted by the court for record, and it is the duty of the judge t o  look 
after the form and substance of a verdict, so as  to  prevent a doubtful or 
insufficient finding from passing into the records. 

5. When a jury returns an informal, insensible, or a repugnant verdict, or one 
that  is not responsive to  the issues submitted, they may be directed by 
the court to retire and reconsider the matter and bring in a verdict in 
proper form; but it  is incumbent upon the judge not even to suggest the 
alteration of a verdict in substance. 

INDICTMENT against E l i j a h  Godwin, heard by Ferguson, J., (583) 
a n d  a jury, F e b r u a r y  Term, 1904, of LENOIR. 

T h e  defendant  was t r i ed  upon  a bill of indictment charging h i m  wi th  
a violation of section 1761 of T h e  Code, which makes it unlawful  f o r  a 
t enan t  t o  destroy, deface, injure,  o r  damage  a n y  tenement-house of h i s  
landlord. H e  was  convicted, a n d  appealed f r o m  t h e  judgment pro- 
nounced. 

Robert D. Qilmw, Attorney-General for the State. 
N .  J .  Rouse and W .  D. Pollock: for defendant. 

BROWN, J. There  was evidence tending to show t h a t  one Alexander 
T i lghman was  t h e  owner of t h e  l and  a n d  h a d  sold t h e  t imber  to. Charles 
Ri ley  & Go., with t h e  priviIege of building tramroads, sawmills, etc., 
necessary a n d  incidental to  cutting, hauling, and  manufac tur ing  
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(584) lumber, and that Riley ck Co., through Hines Bros., contracted 
with J .  H. Hines to cut, saw, and remove said timber; that said 

IIines with the permission of slid Tilghman, went on the land and lo- 
cated the mill and constructed buildings for the purpose of said work, 
and among others, the building described in the indictment, which was 
used as a dwelling for the employees while operating the mill-being 
constructed out of the lumber sawed at the mill; that the mill and 
property were sold at a mortgage sale to one Seth West, but not the 
land. There was evidence tending to prove that defendant rented the 
house from Tilghman and entered as his tenant. There was also con- 
troverting evidence tending to prove that the defendant entered as tenant 
of West. There was evidence tending to prove that defendant removed 
two windows which fastened into the house, without the permission of 
Tilghman, but with the permission of West, and that such removal was 
an injury to the house. 

1. The defendant requested the court to charge that according to the 
evidence the house did not belong to Tilghman, and that the jury should 
return a verdict of not guilty. Refused, and defendant excepted. 

The court instructed the jury that if they should be fully satisfied 
from the evidence that Tilghman was the owner of the land and that 
the defendant entered into the house as the tenant of Tilghman, and 

' 
wil l~-~ l ly ,  without any bona fide claim of right, removed the windows, 
and such removal injured the house, they would return a verdict of 
"guilty." (To this charge defendant excepted.) The court further 
charged the jury that if they should find from the evidence that the 
defendant entered as the tenant of West, and at the time he removed 
the windows he believed in good faith he had a right to do so, they 
would return a verdict of "not guilty." 

We see no error in  the refusal of the judge to give the instruction 
asked, nor do we see any error i n  the instruction given and ex- 

(585) cepted to. The title to the land was not in  controversy and 
could not have well been put in  issue upon the trial of an  in- 

dictment under the statute, section 1761 of The Code. 
I n  order to convict the defendant, the burden of proof was upon the 

State to establish, first, that the relation of landlord and tenant existed 
between Tilghman and the defendant, and, second, that during his term 
or after its expiration, the defendant did willfully and unlawfully injure 
or damage the tenement-house. There was evidence tending to prove 
that the ,defendant entered into the house as the tenant and lessee of 
Tilghman. The question of the title to the house was, therefore, not 
involved. I f  the defendant entered as Tilghman's tenant, he cannot 
be heard to say i t  was not Tilghman's property. This is elementary. 

2. The jury returned, and in response to the question of the clerk, "if 
420 
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they had agreed," said, "Yes; guilty, but innocently." The defendant 
asked to have this response entered on the record as the verdict of the 
jury; this the court declined and told the jury to retire and consider 
the evidence and return a verdict of "guilty" or "not guilty," as they 
should find from the evidence and the law given them by the court, and 
the defendant excepted. The jury retired and after further consultation 

. returned a verdict of "guilty." The defendant moved for his discharge 
on the ground that the first response was the true verdict and equivalent 
to a verdict of not guilty. This was denied, and the defendant excepted. 

Before a verdict returned into open court by a jury is complete, it 
must be accepted by the court for record. I t  is the duty of the judge 
to look after the form and substance of a verdict so as to prevent a 
doubtful or insufficient finding from passing into the records of the court. 
For that purpose the court can, at any time while the jury are 
before it or under its control, see that the jury amend their ver- (586) 
diet in form so as to meet the requirements of the law. When 
a jury returns an informal, insensible, or a repugnant verdict, or one 
that is not responsive to the issues submitted, they may be directed by 
the court to retire and reconsider the matter and bring in a proper 
verdict, i.e., one in proper form. But it is especially incumbent upon 
the judge not even to suggest the alteration of a verdict in substance, 
and in such matters he should act with great caution. I n  our own 
State these views are supported by the great names of Taylor and 
Henderson in S. v. Arrifigton, 7 N. C., 573. Later cases, S. v. Bishop, 
73 N. C., 44, and Willoughby v. Treadgill, 72 N. C., 438. This is the 
view taken by nearly all the courts in the Union. See Grunt v. State, 
23 L. R. A., 725. The note to this case is very full and quotes from 
nearly all the courts of last resort in this country. See, also, Abbott's 
Trial Brief, Cr. (2 Ed.), 729. A verdict which must be "interpreted" 
-one which requires a course of reasoning to demonstrate its meaning- 
ought not to be accepted. Verdicts should be able to speak for them- 
selves. I n  criminal cases, such as this, the jury discharge their duty 
best by responding in the time-honored formula "guilty" or "not guilty," 
and no more. We have no hesitation in holding that the verdict which 
the court refused to accept was insensible and of very doubtful import, 
if not repugnant; and that his Honor used most discreet and impartial 
language in directing the jury as to their duty. 

No error. 

Cited: Cox v. R. R., 149 N. C., 88; 8. v. McIi'ay, 150 N. C., 816; 
S.  v. Parker, 152 N. C., 791; S. v. Lumber C., 153 N .  C., 613; 5. v. 
Rngley, 158 N. C., 610; S. v. Epeccr, 164 N.  C., 455; S. v. Lemons, 182 
N.  C., 831. 
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STATE v. TEACHEY. 

(Filed 21 March, 1905.) 

Homicide-Challenge to Array-County Commissioners-Revision of 
J u r y  Lists-Challenge to Juror-Dying Declarations--Refreshing 
Recollection-Premeditatio.n and Deliberation-Evidence. 

1. Where a t  August Term, 1904, the prisoner's challenge to the array was sus- 
tained because of irregularities in revising the jury lists in 1903, and in 
consequence of such ruling the commissioners revised the jury lists anew 
in September, 1904, destroying all the old scrolls remaining in the boxes 
and made an entirely new jury list for the county, composed of all citi- 
zens of good moral character and otherwise qualified a s  jurors, and placed 
their names in box No. 1, and at their meeting in October, 1904, the 
eighteen jurors required for the second week of the October Term were 
regularly drawn: Held, that the prisoner's challenge to the array of said 
regular jurors, on the ground that the commissioners destroyed all the 
old scrolls remaining in the boxes which contained the names of the per- 
sons eligible as jurors, was properly overruled. 

2. While i t  is the duty of the county commissioners to draw the jury and 
revise the jury lists at  the.time and place the law directs, yet if these 
things are not so done, but are properly done at  another time and place, 
they will be treated as irregularities, not vitiating their action, for these 
provisions of the statute are directory and not mandatory. 

3. An exception relating to a challenge to a juror is without merit where the 
juror was stood aside for cause or the prisoner did not exhaust his per- 
emptory challenges. 

4. In  an indictment for homicide, declarations of the deceased that the prisoner 
shot him, and detailing the particulars of the shooting, are competent as 
dying declarations, where the statements show that deceased knew he 
was 6n extremis and in the shadow of death. 

5. Where the homicide was committed at  the house of a woman whom the 
prisoner visited, a declaration by the prisoner that he would kill any man 
who came around "his woman's house" was competent as tending to show 
motive and malice. 

6. In an indictment for homicide, a witness may refresh his recollection as 
to dying declarations.of the deceased from an affidavit made by deceased 
in the presence of witness, the court telling the jury that the affidavit 
was not in any sense evidence to be considered by them. 

7. Since the act of 1893, dividing murder into two degrees, if the killing is 
admitted or established beyond a reasonable doubt, the prisoner must 
justify i t  or excuse it, or he is guilty of murder in the second degree. 

8. In order to convict of murder in the first degree, the burden is upon the 
State not only to establish the killing beyond a reasonable doubt, but 
likewise to prove that i t  was done premeditatedly and deliberately, or by 
lying in wait, poison, or starvation. 

9. Where the prisoner was convicted of murder in the first degree, the failure 
of the court to charge the jury on the question of manslaughter was not 
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prejudicial to him, and besides, in this case, there was no element of 
manslaughter. 

10. An instruction that if "the prisoner weighed the purpose of killing long 
enough to form a fixed design to kill, and at a subsequent time, no matter 
how soon or how remote, put it into execution and killed the deceased in 
pursuance of such fixed design, then there was sufficient premeditation 
and deliberation to warrant finding him guilty of murder in the first 
degree" was proper. 

INDICTA~EKT against Dan Teachey, heard by Moore, J., and a (588) 
jury, at  October Term, 1904, of DUPLIN. 

The prisoner, Dan Teachey, was tried a t  August Term, 1903, for 
the murder of one Rivenbark in  the county of Duplin. The grand jury 
which indicted him was drawn prior to a revision of the jury boxes on 
the first Monday in  June, 1903. H e  mas tried and convicted uf murder 
i n  the first degree at  August Term, 1903, and appealed to the Supreme 
Court. A new trial was ordered for error in reception of evidence. At 
August Term, 1904, the cause came on to be heard again. So fa r  as 
the 'ecord disdoses, no plea in  abatement was filed or motion 
made to quash the bill for irregularity in  selecting the grand (589) 
jury or other cause. 

At  said term the prisoner challenged the array of jurors for irregu- 
larities in  revising the jury lists and boxes, which motion was sustained. 

At  October Term, 1904, the cause was tried, commencing second week, 
7 November, before Moore, J., and a jury. The prisoner was convicted 
of murder in  the first degree, and from the judgment pronounced ap- 
pealed to this Court. 

Robert L). Gilmer, Attorney-General, and Stevens, Beasley & Weeks 
for the State. 

James 0 ,  Carr and & Gavin for prisoner. 

BROWN, J. The prisoner again challenged the array of regular 
jurors summoned for the second week, as well as the array of special 
veniremen. From a very full and complete finding of facts upon the 
hearing of such challenge we condense the following: At August Term, 
1904, the challenge to the array was sustained because of irregularities 
i n  the revision of the jury boxes prior to the drawing of the jurors a t  
the June (1903) meeting of the commissioners of the county. I n  con- 
sequence of such ruling of the court, the commissioners revised the jury 
lists anew on the first Monday in  September, 1904. All names in  boxes 
1 and 2 were revised and destroyed. The board then caused to be laid 
before them the tax lists for 1903 and from those lists selected the names 
of such persons as had paid taxes and were of good moral character 
and sufficient intellimnce, and, also, they selected such other citizens of 
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the county as did not appear on the tax lists, but who were legally 
eligible and qualified to serve as jurors. The names thus selected were 
declared to be the jury list for the county and were placed by the 
commissioners in box No. 1. At the time of the destruction of the 

scrolls mentioned there were in  the boxes the names uf persons 
(590) eligible for jury duty. 

The effect of this revision, of course, was to provide an entirely 
new list for the county composed of all the citizens of the county of 
good moral character and otherwise qualified as jurors. On the first 
Monday i n  October, 1904, the 36 regular jurors required for the first 
week and the 18 jurors required for the second week of October Term 
were drawn in  the manner required by law. ' I n  drawing these jurors 
for the first week the names of those who had served within two years 
were rejected and placed in  box No. 2, but no names whatever were 
rejected in  drawing the 18 jurors for the second week. The court over- 
ruled the challenge to the array, and the prisoner excepted. I n  such 
ruling we find no error. 

I n  reviewing the action of his Honor, i t  is useless to discuss or pass 
upon the legality of the act of the commissioners at their October session 
when drawing the jurors for the October Term. Whether they had the 
right, after a name is drawn out of box No. 1 in due course by the small 
boy, to return i t  to box No. 2, instead of placing the name on the list 
of jurors to be summoned for the court, is immaterial in this case. 
The fact is found that no name was rejected in  drawing the jurors 
for the second week and that the prisoner's trial began on Monday of 
that week. The bill of indictment was returned several terms before 
by a grand jury drawn in  1903. So the prisoner has not been prejudiced 
thereby so far  as we are able to see. 

The action of the board in  revising the jury list anew at September 
Term, 1904, seems to have been rendered necessary, or at  least advisable, 
by reason of the ruling of the court in this case at  August term pre- 
ceding, upon the prisoner's challenge to the entire panel of jurors, which 
challenge was sustained and the panel set aside for errors which his 

Honor thought vitiated the action of the commisisoners at their 
(591) meeting in June, 1903, in revising the jury list for the county. 

The particular act complained of is that at  September Term, 
1904, the board destroyed all the old scrolls remaining in  the boxes, 
and made an  entirely new jury list and placed the names in  box No. 1. 
The facts found by the court below show plainly that not only was there 
no wrongful purpose or intent, but that the commissioners acted with 
great care and in  a manner indicating a conscientious discharge of their 
duty. We do not hold that this action of the board was illegal or ir- 
regular, but at  most i t  could be no more than the latter. That would 
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not vitiate the list of jurors drawn from the box, and constituted no 
ground for challenge to the array. The statute is considered directory 
so fa r  as i t  relates to the action of the commissioners as to the time and 
place of drawing the jury and as to revising the jury lists. ,It is the 
duty of the commissioners to do these things at  the time and place the 
law directs. But if not so done, but are properly done a t  another time 
and place, they will be treated as irregularities. This is necessary to 
prevent delay i n  the administration of justice. Moore v. Guano Co., 
130 N. C., 229. 

Nor  do we think that the prisoner can reasonably complain of the act 
of the commissioners in destroying all the old scrolls i n  the boxes. H e  
had challenged the panel at ~ u g u s t  Term, 1904, drawn from those boxes, 
upon grounds tending to vitiate the contents of the boxes and the action 
of the commisisoners at  June Term, 1903, i n  revising them. This 
challenge of the prisoner was sustained. The action of the board at  
September Term, 1904, was eminently proper in  view of the ruling of 
the court. 

I n  recurring to the statutes regulating the revising of jury lists of 
the county and the drawing of jurors, Justiee Conn.or, in  S. v. Alfred 
Daniels, 134 N. C., 645, says: "It has been held from the earliest period 
of our judicial history that the provisions of these statutes 
are directory and not mandatory." I n  this case and in the pre- (592) 
ceding one of Moore v. Guano Co., the cases are all cited and 
discussed, which bear at  all on this subject. We therefore forbear any 
further discussion of them. Exception No. 3, relating to challenge to 
an individual juror, is without merit, as the juror was stood aside for 
cause. Besides, the prisoner 1 did not exhaust his peremptory challenges. 

We proceed now to notice such of the prisoner's numerous exceptions 
noted during the trial and appearing in  the voluminous record as we 
deem proper. 

The evidence on the part of the State tends to show that the homicide 
occurred on Wednesday night, 4 March, 1903, between 8 and 9 o'clock, 
at  the house of Gilbert Johnson and Easter Williams, i n  Duplin 
County, which house was situated a little more than three miles from 
the home of Robert Teachey, with whom his son, the prisoner, resided. 
There were present i n  the house when the homicide occurred Gilbert 
Johnson, Annie Johnson, Easter Williams and the four illegitimate 
children of Easter Williams. The evidence relied on by the State tends 
to show that the deceased left home a short time after dark and went 
to the house of Easter Williams for the purpose of securing her ser- 
vices i n  working his strawberries; that he remained in  the house a short 
time, and after securing her promise to come on the following Monday, 
turned to leave the house, and after getting out of the door the prisoner 
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approached him from behind the house or from the corner, making 
threats and using profane language, and shot the deceased. After the 
shooting the deceased went in the direction of the home of J. E. Dixon, 
who lived about 180 yards from Easter Williams. Before reaching 
Dixon's house, the deceased fell, and in  andwer to his cries, Dixon came 
and found him in  great pain, lying on his back in the middle of the road. 
To this witness the deceased said, "I am shot and shot to die," adding, 
"Dan Teachey is  the man who shot me; I saw him and caught his 

voice." The deceased was then taken to his father's house, and 
(593) died from the effects of his wonnds between 5 and 6 o'clock P. M., 

on Friday following. There was also evidence tending to show 
the existence of illicit relations between Easter Williams and the pris- 
oner, and that he was the father of Easter's youngest child. It also 
appears in the evidence that some time before the homicide the prisoner 
said he believed that Bob Rivenbark, the deceased, was going to Easter's 
house, and if he caught him there he would kill him, and that three 
weeks before the shooting the prisoner said: "I have two good guns and 
am going to buy another one," adding that "he would kill any man he 
caught at  his woman's house." I n  his defense the prisoner relied upon 
an  alibi and offered evidence of a number of witnesses tending to prove 
the alibi. 

There are in  this record a large number of exceptions by the prisoner 
to the testimony. We have examined each exception with that care 
which the importance of the case demands. We are unable to discover 
any merit whatever in any of them, and therefore we do not deem i t  
necessary to discuss the exceptions to the evidence seriatim. As an 
example, we cite the exceptionto a certain part of the testimony of Ann 
Johnson, wherein she testified that the prisoner was in the back yard 
and asked, "How is Rivenbark?" and upon receiving a reply, the pris- 
oner said, "Well, I must leave this place." "The prisoner was standing 
on the side not fa r  from the oak tree the next morning. The 
spoke to Lizzie Williams while standing in the yard. I did not see 
him give her anything." As the ground of the objection is not stated, 
we have been unable to discover any possible reason for it. The declara- 
tions of the prisoner, several of which were offered in  evidence by the 
State and by different witnesses, are plainly competent as evi- 
dence tending to prove the commission of the crime. These declarations - 

were made under circumstances clearly indicating that they were 
(594) voluntary, and not made under duress or other improper influence. 

The prisoner further objects, i n  his seventh exception, to the 
testimony of Ann Johnson in  regard to a conversation with Max Myers. 
The record shows that she testified that "Max Myers was the first person 
who spoke to me about this occurrence." I t  is true, the prisoner was 
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not present, but the conversation, whatever it may have been, was not 
given in evidence. The fact that there was such a conversation is 
immaterial and harmless. 

Exceptions 4, 5, 9, 10, 12, and 13 were made to the statements of 
wveral witnesses in  regard to the dying declarations of the deceased. 
On the night he was shot, the deceased said to J. E. Dixon and one 
Booth, witnesses for the State, that "he was shot and wanted to tell us 
both, while he was in his right,mind, who shot him." The deceased 
then said, "I am shot and shot to die. Dan Teachey is the man who 
shot me. I saw him and caught his voice." He said he came out of 
Easter Williams' house, and when he got a step or two from it, the 
prisoner came up from behind the house and said to him, "Bob, what 
in the devil business have you got here to-night 2" He said he was going 
backwards from the prisoner and the prisoner shot him. 

J. S. Rivenbark, a witness for the State, testified to being present 
when the declaration. was made by the deceased to Dixon and Booth, 
and that the deceased further said, "I walked out of the house and the 
prisoner walked round the house cursing; he said 'By God, these women 
can get their living without work,' and jerked out his pistol and shot 
me; that the prisoner followed him and kicked him three or four times, 
knocked Easter Williams down, and then ran." This witness further 
testifies that on this occasion the deceased called his mother, put his 
arms around her and said, "I'm gone. I am going to die. Dan Teachey 
shot me to death." 

The deceased also stated to J. D. Teachey, about 2 o'clock the same 
night he was shot, that the prisoner approached him from behind 
the house, making threats; and he stepped backwards and the (595) 
prisoner shot him and struck and kicked him; that he heard the 
prisoner's voice and saw his face. The deceased made a statement in 
writing which he swore to, but as this statement was not admitted as 
evidence i t  is unnecessary to notice it. 

Every condition necessary to make the dying declarations of the de- 
ceased competent was shown to exist in this case. The deceased was 
shot on Wednesday night and died on Friday night following. The 
statements ,show conclusively that he knew he was in extremis and 
in the shadow of death. He told the physician that he was going to 
die, and made the same statement to his mother. The declarations 
under such circumstances were not only competent, but they were plain, 
unequivocal, and of no uncertain meaning. The ruling of the court in 
admitting them is sustained by the uniform decisions of this Court. 
S. v. Dixom, 131 N. C., 808; 8. v. Boggan, 133 N. C.,761. Although 
a large part of the exceptions in the record do not point out that portion 
of the testimony which is obnoxious, as required under the ruling in 
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S. v. Ledford, 133 N. C., 714, yet in the interest of human life we have 
examined all the testimony with great care, and we are unable to see 
wherein the prisoner has just ground of exception to any ruling of his 
Honor disclosed in the record. 

Exception is taken to the testimony of Max Myers and a number 
of other witnesses offered by the State as corroborative evidence only. 
The record shows that his Honor carefully explained, at the time of 
the introduction of the evidence, the purpose for which i t  waa offered, 
and fully complied with the recent rule of this Court upon that subject. 
I n  addition, he called the attention of the jury in his charge to cor- 

roborative evidence in general, and impressed upon them their 
(596) duty to give it only that effect and weight which its character 

deserved. 
The testimony of McClung was competent as tending to show motive 

and malice. I t  was a declaration of the prisoner tending to show a 
premeditated and deliberate purpose to "kill any man who came around 
his woman's house," and it appears from the testimony that the homi- 
cide was committed at  the house of the woman whom the prisoner 
visited. 

The charge of his Honor is very full and clear, and in it all the 
rights of the prisoner seem to have been most carefully guarded, and 
the testimony and contentions in his behalf presented to the jury along 
with the State's with eminent fairness and ability. We do not deem 
i t  necessary to comment at length upon all of the exceptions to the 
charge. 

  he prisoner excepts because the court referred to the affidavit of 
the deceased, made before J. D. Teachey, a justice of the peace. This 
paper was permitted to be used by one or two of the witnesses, present 
at the time i t  was taken, for the purpose of refreshing their memory. 
His Honor was careful to call the attention of the jury to the fact that 
this paper was not in any sense evidence to be considered by them; that 
the law does not authorize the taking of an affidavit or deposition of a 
person mortally wounded, but the law does permit the dying declarations 
of the person who has been slain by another to be given in evidence 
before the iurv. He told them further that the fact that the deceased " " 
swore to this paper is of no importance; that the only evidence the jury 
should consider of these dying declarations is the evidence of the wit- 
nesses who testified to them and that they were made in their presence, 
and that the only use which could be made of this paper is the use 
made of it by the witnesses Graham and Teachey, who were permitted 
to refer to i t  for the purpose of refreshing their recollection, as the 
affidavit was made in their presence and taken by them. I t  has been 
expressly decided in a number of cases that a witness may re- 
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fresh his recollection as to dying declarations of the deceased (597) 
from memoranda. 8. v. Whi tson ,  111 N.  C., 695; S. v. Fin ley ,  
118 N. C., 1161; 8. v. Craifie, 120 N. C., 601. 

The court further instructed the jury that "If you are satisfied be- 
yond a reasonable doubt from the evidence in this case that the pris- 
oner, Dan Teachey, shot W. Robert Rivenbark, with a gun or pistol, 
on 4 March, 1903, and that Rivenbark died from the wound thus in- 
flicted on 6 March, 1903, then the prisoner is guilty of murder in the 
second degree at least." I t  is the settled law in this State that, when the 
killing is admitted or established beyond a reasonable doubt to have 
been done by the prisoner, the burden is upon the prisoner to either 
justify or excuse the killing. If he fails to do so, he is guilty of murder. 
The act of 1893 has introduced a new element into the crime of murder 
and divided it into two degrees. Since the passage of that act, if the 
killing is admitted or established beyond a reasonable doubt, the pris- 
oner must justify i t  or excuse it, or he is guilty of murder in the sec- 
ond degree. I n  order to convict of murder in the first degree, the bur- 
den is still upon the State not only to establish the killing beyond a 
reasonable doubt, but likewise to prove that it was done premeditatedly 
and deliberately, or by lying in wait, poison, or starvation. I n  this 
case the prisoner denied the killing and undertook to establish an 
alibi. Therefore, the burden was upon the State to prove the killing 
beyond a reasonable doubt, and, to justify a verdict of murder in the 
first degree, to prove prerned;tation and iteliberation as  ell. The 
charge of the court below was entirely correct and in lihe with all the 
authorities. 

The prisoner excepts because the court failed to present to the jury 
in this connection a view of manslaughter. The prisoner was convicted 
of murder in  the first degree, and we do not see how it was prejudicial 
to him because his Honor failed to charge the jury on the question 
of manslaughter. S. v. n/lunn, 134 N. C., 680; 8. v. Lipscomb,  (598) 
ibid., 689. I n  this case there is no element of manslaughter. The 
testimony of Gilbert Johnson and Ann Johnson, State's witnesses, 
pointed out to us by the prisoner's counsel as supporting a view of man- 
slaughter, fails entirely to justify any such charge. 

The refusal to give certain special instructions asked by the prisoner 
constitutes exceptions 13, 14, 15, 16, 17, 18, and 19. We do not think 
there was any evidence to sustain them, and they were properly refused. 

I n  regard to the exseptions relatin; to lying in wait, an examination 
of his Honor's charge shows that he expressly told the jury that there 
was no evidence in the case sufficient to justify the jury in finding that 
the prisoner was lying in wait. 
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The court charged the jury: "If you are satisfied beyond a reasonable 
doubt that the prisoner killed the deceased, and that the killing was 
willful, deliberate, and premeditated, you should convict the prisoner 
of murder in the first degree. If you are satisfied beyond a reasonable 
doubt that the prisoner weighed the purpose of killing long enough to 
form a fixed design to kill, and at a subsequent time, no matter how 
soon or how remote, put i t  into execution, and killed the deceased in 
pursuance of such fixed design to kill, then there was sufficient pre- 
meditation and deliberation to warrant you in finding the prisoner guilty 
of murder in the first degree." We are unable to see any error in this 
instruction. When the pursuance or design to kill is formed with de- 
liberation and premeditation, i t  is not necessary that such purpose or 
design be formed any definite length of time before the killing. S. v. 
Spivey, 132 N .  C., 989. 

There is in the record abundant evidence to justify the finding of 
the jury that the homicide was committed by the prisoner in the pur- 

suance of a fixed design deliberately formed beforehand, and 
(599) under circumstances attended with heartless brutality. The evi- 

dence offered by the prisoner was not intended to show palliation, 
extenuation, or excuse. I t  was introduced for the sole purpose of es- 
tablishing an alibi, and it seems to have had little weight with the 
jury. The prisoner has been tried twice for this crime, and on both 
trials the jury have pronounced him guilty of the willful and deliberate 
murder of Rivenbark. A minute examination of the entire record on 
the second trisil shows that the prisoner was fairly and impartially 
tried, and that no error was committed of which the prisoner had just 
ground to complain. There is 

No error. 

Cited: S. v. Daniel, 139 N.  C., 553; S. v. Bohamon, 142 N .  C., 697, 
8 ;  Hodgin v. R. R., 143 N. C., 95; S. v. Jones, 145 N .  C., 470; S. v. 
McDoweZZ, ib., 566; S. v. Banner, 149 N.  C., 521; S. v. Robersom, 150 
N.  C., 839, 842; S. v. Logan, 161 N. C., 236; S. v. Tate, ib., 282; 8. v. 
English, 164 N .  C., 507; S. v. McRenzizie, 166 N .  C., 294; S. v. Cameron, 
ib., 383; S. v. Mcrrick, 171 N. C., 798; S. v. Walker, 173 N .  C.i 782; 
8. v. Aldermum, 182 N. C., 920. 
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STATE v. EXUM. 

(Filed 21 March, 1905.) 

Homicide-Threats-Examination of Witnesses-Statements While 
Under Arrest-Evidence of Character and Habits of Deceased--When 
Competent-Hypnotism-Impeachiag and Corroborating Evidence- 
Cornmeruts of Counsel-Deliberation and Premeditation-Manslaugter 
--Charge. 

1. I n  a n  indictment for homicide which occurred in September, evidence of 
threats made by the prisoner the same year, showing deep-seated ani- 
mosity against the deceased, or of threats t o  take his life, is competent. 

2. Where evidence of threats against the deceased was so involved that  i t  
would be meaningless unless the entire statement, which also showed 
threats against other persons, was given, i t  was not error t o  admit such 
statement, where the court instructed the jury that i t  was competent only 
a s  to the deceased and incompetent as  to the other persons. 

3. A witness gave his evidence without being sworn, and this being discovered, 
he was sworn and restated his testimony. It is no ground for a new 
trial, where the court told the jury that "they must disregard each and 

a every statement made by the witness before he was sworn, and must not 
consider anything which the witness had then said a s  evidence in the 
case." 

4. An exception to a statement pertinent to the inquiry made by the prisoner 
t o  a deputy sheriff when that  officer had him in custody, for the reason 
that  he was a t  the time in custody, is without merit. 

5. On a trial for homicide, neither the character and habits of the deceased, 
nor even his disposition towards the prisoner, is  relevant to  the issue, 
except (1) when there is evidence tending to show that  the killing may 
have been done in self-defense; or (2 )  where the evidence is wholly cir- 
cumstantial and the character of the transaction is in  doubt. 

6.  Where the ruling of the court in  rejecting the evidence of a witness was 
correct a t  the time the evidence was offered and as  the facts then ap- 
peared, its rejection was not error, though a t  a later stage of the trial i t  
became competent; and if the prisoner desired the benefit of this evidence 
he  should have offered i t  after the development of the trial had made it 
competent. 

7. Where the prisoner testified that  he had hypnotized his wife, and his evi- 
dence tended to show that he had influence over her to a greater extent 
than usually arises from the relationship between them, i t  was not error 
to  permit the State to ask the wife on cross-examination if she had not 
been hypnotized by her husband, as  affecting her credibility. 

8. Where the wife testified as  an eye-witness t o  the homicide, contradictory 
of the State's testimony, and tending to support her husband's claim that  
the killing was in self-defense, her declaration, "Oh, little did I think I 
would have married a murderer in  my own family," was competent a s  
impeaching evidence. 

9. An affidavit made by a witness i n  the presence of the prisoner's wife, who 
said it was correct, is admissible, not as  substantive evidence, but for the 
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purpose of corroborating the witness and contradicting the wife, who had 
testified for her husband. 

10. Whenever the credit of a witness is impeached, whether by proof of 
general bad character or by contradictory statements by himself, or by 
cross-examination tending to impeach his veracity or memory, or a t  times 
by his very position in reference t o  the cause and its parties, i t  may be 
restored or strengthened by any proper evidence tending to restore confi- 
dence in his veracity and in the truthfulness of his testimony, whether 
such evidence appears in a verbal or written statement, verified or not, 
or, whether the previous statements were made ante litern r n o t m  or pend- 
ing the controversy. 

11. A letter of the prisoner, concerning the deceased, which tended to show ill- 
will against the deceased, is  competent for that  purpose. 

12. Comments of counsel in the argument to  a jury a r e  under the supervision 
of the trial judge, and this Court will not interfere with the exercise of 
his discretion unless it plainly appears that  he  has been too vigorous or 
too lax in  the exercise of it, to  the detriment of the parties. 

13. I n  an indictment for  homicide, evidence that the prisoner had strong 
enmity towards the deceased and had several times threatened t o  kill 
him, and when they were in the same room the prisoner withdrew, but 
on hearing an op~robrious epithet immediately returned, and, after asking 
whom the deceased meant, seized his pistol and advanced on the deceased, 
who was unarmed, in a reclining attitude, and as  the deceased was en- 
deavoring to escape, shot him, and as  his victim fell helpless before him 
he fires another shot, causing instant death, pushing aside the interposing 
arm of his wife, the mother of the deceased: Held, that the evidence was 
sufficient to warrant a verdict of murder in  the first degree. 

14. I n  a n  indictment for homicide, where the evidence shows that just a s  the 
prisoner was withdrawing from the scene of the killing he was met by 
the brother of the deceased, drew his pistol on the brother and made him 
stand off, so that he could withdraw without hindrance, an instruction 
to the jury that "in determining the question of premeditation and de- 
liberation it  is competent for the jury to take into their consideration the 
conduct of the prisoner before and after, a s  well as a t  the time of the 
homicide, and all of the circumstances connected with the homicide," is 
not erroneous. 

15. Where the judge in his charge to  the jury gives a full explanation of both 
the statutory terms "deliberate" and "premeditate" in words which ex- 
press both ideas and excludes all  idea of a killing from passim suddenly 
aroused, and directs the jury, before they can convict of the higher crime, 
that  the killing must be from a fixed determination, previously formed, 
after weighing the matter, i t  is correct, though the judge did not define 
each term separately. 

16. T"he following instruction on the questim of manslaughter is correct: 
"If you should find from the evidence that  the prisoner willingly engaged 
in the fight with the deceased, and that the deceased threw his hand to 
his hip pocket and advanced upon the prisoner in a threatening manner, 
and that  the prisoner, being willing to  fight, seized a pistol and shot the 
deceased, and the deceased died from the wound, the prisoner would be 
guilty of manslaughter, provided that  you should find from the evidence 
that the appearance and manner of the deceased were such a s  to cause 
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the prisoner to believe that the deceased was armed with a deadly weapon, 
and that the prisoner did believe he was thus armed and was about to 
harm him with it." 

17. The charge to a jury must be considered as a whole in the same connected 
way in which it was given, and upon the presumption that the jury did 
not overlook any portion of it. If,  when so construed, it presents the law 
fairly and correctly, it will afford no ground for reversing the judgment, 
though some of the expressions, when standing alone, might be regarded 
as erroneous. 

INDICTMENT against William Exum, heard by Moore, J., and (602) 
k jury, at September Term, 1904, of LENOIR, for the murder of 
Guy Walston. 

The evidence on the part of the State tends to show that the homi- 
cide occurred on Saturday, 3 September, 1904, at the house of Runie 
Walston in Lenoir County. Mrs. Exum (formerly Mrs. Walston), the 
mother of the deceased and of Runie Walston, and wife of the prisoner, 
was on a visit, with her heusband, at the home of her son, Runie, whose 
wife was confined in bed by fever. They arrived on Tuesday before the 
homicide occurred on Saturday next. Guy, the deceased, who had been 
working in Greene County, about 20 miles away, came on Saturday. 

The following named persons witnessed the shooting: Mrs. 
Mary A. Walston, wife of Runie; Mrs. Exum, wife of the prisoner, (603) 
and Miss Zenobia Jones. After dinner the prisoner went into 
the room of Mrs. Walston. Miss Jones was there when the prisoner 
entered. Guy came in and sat down by the bedside of Mrs. Walston, 
near an open window, with his head on a pillow and his feet on a sew- 
ing machine, and was fanning Mrs. Walston. The prisoner retired 
when Guy came in, going to an adjoining room. Mrs. Exum came in 
and sat down at the foot of the bed, and she and Guy commenced talk- 
ing. She was telling him about Exum going down the country next 
week to look for a place to live another year, and Guy asked his mother 
if she was going with Exum, and she said, "Yes, I reckon I will." Guy 
then made use of an opprobrious epithet about Exum. Exum then 
pushed the ell door open and came into the room and asked Guy whom 
he was talking about, and Guy laughed and said "You." Exum then 
reached up on the bookcase and got his pistol and came towards him 
with pistol pointed at him. When he got to the east corner of the fire- 
place, Mrs. Exum pushed him back in the corner next to the bureau, 
and tried to take the pistol away from him. Guy then jumped up and 
ran,for the door. Just as he passed and was midway of the fireplace, 
Exum whirled and shot him in the left shoulder. Guy turned, fell 
forward and put his arms around his mother's waist and swung around 
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on the hearth. As he fell forward, Exum put his pistol to his head and 
&red the second shot into his brain, causing his instant death. 

The physician stated that the first shot entered the left arm just 
below the shoulder, and from behind passed through the blade, broke 
the third rib and embedded itself in the spinal column, third dorsal, 
fracturing the third dorsal vertebra; that the effect would cause paraly- 
sis from the fracture down, and the person who fired did so from behind, 

not directly, but at  an angle. 
(604) The prisoner offered evidence to show that he and his wife 

had gane to the house of Runie Walston from their home in 
Greene County, having been sent for, that his wife might assist in  
nursing Mrs. Runie Walston, who was sick in bed, from fever. R e  
testified that he was in the room where Mrs. Walson was i n  bed, and 
Guy came in, and witness withdrew to an adjoining room. Mrs. Exum 
and Guy (the deceased) commenced talking, and in their conversatiop 
Guy made use of an offensive remark about witness. When he regntered 
the room and asked him whom he was talking about, he said, "You, 
Will," and I said, "Guy, I wish you would please quit talking about me 
and calling me names, as you just now called me," and he said, "I will 
quit when I get ready, and fix you besides." He then threw his hand 
to his hip pocket, his left hand was on the window-sill in  front of 
which he was lying, and raised up. At this juncture Miss Jones went 
out. "I reached then and took my pistol off the bookcase. Guy had 
advanced some then, and I said, 'Stop, Guy, stop; don't come on me,' 
and he said, 'I will stop when I fix you.' My wife was running towards 
me then, and she said, 'Don't shoot in here; it will scare Alice.' I said, 
(Well, he is going to kill me.' Then I presented my pistol to shoot him 
in the right arm, and just as I presented my pistol to fire, he turned 
his left side to me and I fired. My wife jumped between us. Guy 
threw his left hand on her shoulder and was looking over her right 
shoulder into my face. Then I felt something striking me in  my left 
side (about here) and 1 threw my pistol over her head. She said, 
'Don't shoot any more,' and I said, 'He will kill me,' and I fired." The 
prisoner was convicted of murder in the first degree, and from the sen- 
tence'pronounced on the verdict appealed. 

Robert D. Gilrner, Attorney-Gerzeral for the State. 
N .  J. Rouse, Loft& & Varser, and Aycock & Daniieb for prisoner. 

(605) HOKE, J., after stating the case: We have given this record 
and the exceptions noted in the case on appeal the close scrutiny 

and careful consideration which the supreme importance of the issue 
demands, and can find no error to the prejudice of the prisoner or his 
cause. 
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The first twelve exceptions, and exceptions 16 and 17, are to the 
admission of evidence showing previous threats on the part of the pris- 
oner against the deceased. These threats were in July previous, and 
some as fa r  back 8s J a n ~ ~ a r y  or February, 1904. They tend to show 
deep-seated animosity against the deceased, some of them amounting 
to direct threats to take his life, and are undoubtedly competent. 8. v. 
Hunt, 128 N. C., 584, 587; S. v. Noore, 104 N .  C., 743. 

We suppose the real objection insisted on here is to the threat testified 
to by Runie Walston (page 18 of the record), in the following language : 
'"He (the prisoner) said that not only Cousin Sam, but Guy had told 
on him things that were wrong, and that a man by the name of John 
Shackleford liked to have got him into trouble, and if the report about 
Cousin Sam be true, he was going to kill him, and while he was up 
there he was going to get the other two." I t  would not be cdmpetent 
as a separate proposition to show threats against other persons than 
the deceased; but this statement as to the others is so involved in the 
threat against the deceased that i t  was necessary to give the encire state- 
ment to make the jury properly apprehend its significance as against 
the deceased. "He was going to get the other two," standing by itself, 
would be meaningless, and by giving the entire statement, it became 
perfectly plain. His  Honor was careful to tell the jury that this con-. 
versation was only competent, and should only be considered as evidence, 
i n  so fa r  as it related to Guy Walston, and any statement in reference 
to Shackleford and others was incompetent. Only that referring to the 
deceased is competent. So qualified and explained, there was no error 
in permitting the statement to go to the jury. S. v. Crame, 110 
N. C., 530. (530) 

Exceptions 13, 14, and 15:  I n  swearing the witnesses, Mrs. 
Walston and Miss Jones were not present, and when called they gave 
their evidence without having been sworn. The inadvertence was dis- 
covered, and they were then properly sworn and restated their testimony 
to the jury. I n  this connection the judge told the jury "they must dis- 
regard each and every statement made by these witnesses before they 
were sworn, and must not consider anything which these witnesses had 
then said as evidence in  the case." The judge pursued the only course 
proper and perhaps permissible under the circumstances, and the de- 
cisions are against the prisoner. A case very similar in  our own Court 
is  S. v. Morris, 84 N .  C., 756. I n  that case Ruflin, J., said : ('We cannot 
see that the judge below could have proceeded, under the circum- 
stances, otherwise than he did. I f  he had made a mistake, i t  mould 
have raised a serious question as to whether the prisoner, having once 
been in jeopardy, could again be put upon his trial. . . . I t  is im- 
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possible for the law to foresee and provide for all the contmgencies 
that may arise unexpectedly in  the course of trial on the circuits, and 
something must be left to the discretion and sound judgment of the 
judge; and this Court will not undertake to review the exercise of that 
discretion. I t  is true that if it should appear that this discretion had 
been so exercised that the prisoner had been deprived of a fair trial, 
this Court, as said by the late Chief Justice i n  S.  v. Tilghman, 33 N.  C., 
513, would assert the right to grant a new trial. But we cannot per- 
ceive that this prisoner's rights were in  any way impaired by the action 
of his Honor in the premises." d similar decision has been made in  
148 Pa., 639, 640. 

Exceptions 18 to 22 are to statements pertinent to the inquiry, made 
by the prisoner to Tom Albridge, the deputy sheriff, when that officer 

had him i n  custody, for the reason that he was at  that time in 
(607) custody. These exceptions are without merit, and have been 

frequently decided contrary to the prisoner's position. S. v. 
Daniels, 134 N.  C., 641; S. v. DeGraf-, 113 N. C., 688; S. v. Conly, 
130 N. C., 683. 

Exceptions* 23, 24, and 25 (p. 63 of the record) are in response to 
questions asked by counsel for the prisoner of Mrs. Exum, wife of the 

.prisoner, the first witness who testified for the defense. The questions 
are as follows : 

"At the time Guy and Exum lived with you, do you know whether 
i t  was Guy's habit to carry a pistol? " Objection by the State; objection 
sustained. Prisoner excepted. 

"Do you know whether the deceased had the habit of carrying con- 
cealed weapons, and if so, whether the prisoner knew of the habit?" . 

Objection by State sustained. Prisoner excepted. 
"State whether or not your son, Guy, became angry because of your 

marriage to Mr. Exum." Objection by State sustained, and prisoner 
excepted. 

I t  is ordinarily true that on trial for homicide, neither the character 
and habits of the deceased nor even his disposition towards the prisoner 
is relevant to the issue. This is the general rule, and has been declared 
in  this State by repeated decisions of our highest Court. S. v. Barfield, 
30 N. C., 344; S. v. Hogue, 51 N.  C., 381; S. v. Chavis, 80 N. C., 353; 
S. v. Crain~ ,  120 N. C., 601; S. v. Bird, 121 N. C., 684. And there are 
certain exceptions to this rule, equally hell  supported by authority. S. 
v. Gooch, 94 N.  C., 987; S. v. Turpin, 77 7.  C., 473. 

I n  S. v. Turpin the exceptions are thus stated: "Such evidence is 
admissible when there is evidence tending to show that the killing may 
have been done on a principle of self-defense. (2) Where the evidence 
is wholly circumstantial and- the character of the transaction is in 
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doubt." I f  this evidence had been offered at  a later stage of (608) 
the trial after the prisoner had testified, his evidence tending 
to show a killing in his necessary self-defense, i ts  rejection would 
have been reversible error; but at  the time the ruling of the court was 
made there was nothing to bring the proposed evidence within either 
of the above stated exceptions. Mrs. Exum was the first witness for 
the defense, and while her evidence was to some extent contradictory 
to the State's witnesses, who testified to the occurrence, and while it 
tended in  several particulars to support the testimony of her husband 
afterwards received, yet, standing alone, her testimony was very fa r  
from making out a state of facts showing that the killing was from a 
principle of necessary self-preservation. Until her husband testified 
and gave significame to certain of her statements, supporting his claim 
to self-defense, her account was not necessarily inconsistent with the 
claim of the State. The proposed evidence, then, comes under neither 
of the exceptions; not under the second, for there were four eye-witnesses 
to the transaction, and not under the first, as the evidence did not at  
that time tend to show a killing in the necessary self-defen~e of the pris- 
oner. The evidence of Mrs. Exum is not set out here because of its 
length and because not necessary to explain the principle on which our 
decision rests; but all of i t  has been carefully read and considered. 

We must not be understood as holding that if the ruling of the court 
beltow had been erroneous in  rejecting this evidence that the error would 
have been cured by admitting the same testimony from the prisoner 
himself, and from other witnesses at  a later stage of the trial, which 
was done. The authorities cited by the prisoner's counsel are apt to 
show that this would not be h e .  S. v. Rollim, 113 N. C., 722. We 
rest our decision here on the ground that at the time the evidence was 
offered and as the f.acts then appeared, the ruling of the court was cor- 
rect, and if the prisoner desired the benefit of the evidence from 
this witness, he should have offered it after the development of (609) 
the trial had made it competent. S. v. Cherry, 63 N. C., 493. 

The next four exceptions, 26, 27, 28, and 29, are insisted on because 
the court permitted the State to ask the witness (Mrs. Exum) if she 
had not been hypnotized by her husband ; to which the witness answered, 
"Yes, three times." While this subject of hypnotism has received to 
some extent "judicial recognition," in the language of one of the briefs, 
the source of its power and the extent of its influence are, in the main, 
unknown, and we must hesitate to enter on such a field in  the search for 
error. 

The prisoner testified to the effect that he had hypnotized his wife 
on three occasions, and, as explained by him, i t  tended to show that he  
had influence over her to a greater extent than usually arises from the 
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relationship between them. If this be correct, the evidence is compe- 
tent as affecting her credibility, and, if not, then we are unable to per- 
ceive how the prisoner's case was prejudiced by its admission. 

The next two exceptions were on the evidence of J. H. Newsome, who 
was permitted to testify to certain declarations of Mrs. Exum, wife of 
the prisoner. This witness said that Mrs. Exum on the day of the 
homicide gave him her account of the occurrence, and as stated by him 
contradicting to some extent her testimony on the trial, and in this con- 
nection that Mrs. Exum had said in the witness's presence, "Oh, little 
did I think that I would have married a murderer in my own family." 
While Mrs. Exum's testimony, standing alone, did not tend to show a 
killing in self-defense until after her husband had testified, stating such 
claim on his part, there were several features of her testimony which 
were contrary to the State's version, and when taken in connection with 
his testimony tended to support his claim; and such was the impression 
she evidently intended to make on the jury. To our minds, his declara- 
tion was permissible as impeaching evidence. The court admitted it 

for that purpose only, and so told the jury at the time i t  was re- 
(610) ceived and again in his charge. This exception was strongly 

pressed on our attention, and the prisoner's first criticism on the 
testimony is that all the woman intended by this expression was to say 
that there had been a homicide, without meaning to say that it was 
criminal. If this be a correct interpretation, then the statement would 
be harmless, and in any event the objection would be to its force and 'not 
to its competency. 

I t  is further urged, however, that this is not a statement of fact, but 
a conclusion of inference on the part of the witness, and we are referred 
to S. v. Rollim, 113 N.  C., 722, and S. v. Teachey, 134 N. C., 656. I n  
this last case the prosecution, in an indictment against a son, sought to 
introduce a declaration of the father that, if the shooting was done at 
9 o'clock at night, he would have to give up the case, as he could not 
account for his son after 7 o'clock. This decision was on the ground 
that there was nothing in the father's testimony which the declaration 
tended to contradict, and i t  was properly ruled out because, under the 
claim of contradiction, the effect of the evidence would be to admit 
against the son a declaration of the father that the son was likely 
guilty. I n  S. v. Rollim, on an indictment for murder, a witness, Mary 
Brandon, who had testified as to hearing a crowd near her home using 
threatening language towards each other, was asked by the defendant, 
"What did you say to those that came to your door?"-the stated pur- 
pose being to obtain an answer that they were killing a man out there. 
I t  was in the night, and the woman had seen nothing of the occurrence, 
and on objection the question was held incompetent, as i t  was sought 
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to put before the jury, as substantive evidence, a statement of the wit- 
ness that was at most onIy an inference or surmise on her part. The 
Court in the opinion said: "The question was properly ruled out. It 
could not serve to corroborate the witness as to what she saw, which 
would have been competent, but only to show her belief or sur- 
mise at  the time of the nature of the occurrence." The ruling (611) 
here in our opinion does not conflict with either of these de- 
cisions: not with S. v. il'eachey, for the witness had given testimony as 
an eye-witness to the occurrence of which she was speaking, contradic- 
tory of the State's testimony and tending to support her husband's 
claim that the killing was in his necessary self-defense. Her declara- 
tion was, therefore, directly contradictory to her testimony. Nor in X. v. 
Rollins, because the declaration was not any surmise or inference as to 
what the witness had not seen, but she was giving an impression as to 
an occurrence she had seen, and it was properly received as impeaching 
testimony. Handy v. Ca-fining, 166 Mass., 107. 

Exception 32 relates to the introduction of a deposition of Mrs. Alice 
Walston. This is termed a deposition, but it was in fact an affidavit 
of Mrs. Walston, wife of Runie, taken and sworn to before a justice 
of the peace on the morning following the homicide. The justice, in 
his direct examination, testified in regard to this paper, that "Mrs. 
Exum, wife of the prisoner, was present, and as Mrs. Walston would 
make a statement, he asked Mrs. Exum if that was about the way i t  
occurred, and she said it was. Mrs. Exum corroborated the statements 
of Mrs. Runie Walston and said they were correat." The justice was 
asked the following questions : 

"Did you read the statements to Mrs. Exum?" "I read them to Mrs. 
Walston, and Mrs. Exum was present." 

'What did she say?" "I asked her if that was the correct statement 
as she saw it, and she nodded her head, as much as to say it was." 

The court on this statement admitted the deposition, telling the jury 
that it was admitted only for the purpose of corroboraing Mrs. Walston 
and contradicting Mrs. Exwn, and in no sense as substantive evidence. 
Later in the trial, and in the charge, the court restricted the 
affidavit to corroboration of Mrs. Walston, and told the jury (612) 
they would not consider it at all as contradicting Mrs. Exum; 
but they could consider what Mrs. Exum said about i t  in so far as that 
tended to contradict her, and give it such weight for that purpose as 
they thought it should receive. The courts of this country are not in 
accord as to the admission of this character of evidence-previous con- 
sistent statements to corroborate a witness who testified at a trial. Some 
of them reject such ,evidence altogether as unsound in principle and 
dangerous in practice. Some of those that admit the evidence have 
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placed restrictions upon it, which we think go rather to its force than 
its competency; and the decisions of our own State have gone some 
further, perhaps, than the others i n  its admission. All the courts ad- 
mitting such evidence are agreed that it is only competent as affecting 
the credibility of the witness, and is never used as substantive or inde- 
pendent supporting testimony; and, further, that i t  is never admitted 
until the witness has been i n  some way impeached. And i t  is held 
here by repeated and well-supported adjudications that whenever a wit- 
ness has given evidence in  a trial and his credibility is impugned, 
whether by proof of general bad character or by contradictory state- 
ments by himself, or by cross-examination tending to impeach the 
veracity or memory of the witness, or at  times by his very position in  
reference to the cause and its parties-"In whatever way the credit of 
the witness may be impeached," said Smith, C. J., in  Jones v. Jones, 
80 N. C., 246, "it may be restored or strengthened by this or any other 
proper evidence tending to restore confidence in his veracity and in the 
truthfulness of his testimony." S. v. Craine, 120 N. C., 601; S. v. 
Whitfield, 92 N. C.. 831. And i t  makecs no difference. in this State at  , - 
least, whether such evidence appears in a verbal or written statement, 
nor whether verified or not. S. v. Crahe, supra. Nor does it signify 

whether the previous statements are near or more remote from 
(613) the occurrence, nor ante litem rnotam or pending the controversy. 

Jones v. Jones, supra. Such circumstances only go to its force, 
and not to its relevancy. 

We think the decisons of our own Court on this question can be sup- 
ported by the better reason; but, however this may be, it has become 
the established rule for the trial of causes here, and we have now neither 
the right nor the disposition to disturb or question it .  The law of this 
State and some of the reasons sustaining it are well stated by the Chief 
Justice in Jones v. Jones, supra: "The admissibility of previous cor- 
responding accounts of the same transaction to confirm the testimony 
of an assailed witness, delivered on the trial, rests upon the obvious 
principle that as conflicting statements impair, so uniform and con- 
sistent statements sustain and strengthen his credit before the jury. 
The limitation on the rule contended for in  the argument of defendant's 
counsel, which confines the evidence to such declarations as were made 
before the witness came under any bias or influence calculated to 
warp his testimony, is not supported in  the numerous adjudications of 
this Court, nor, in  our opinion, by sound reason. The relationship of 
the witness to the cause or to the party for whom he testifies is one 
among many sources of discredit this kind of evidence is intended to 
remcve, and its application to the case supposed is  a striking illustration 
of the usefulness and value of the rule. But its conipetency is not re- 
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stricted to such cases. The evidence is admitted to repel' any imputa- 
tions upon the credibility of the witness, whether they spring out of 
such relationship or arise from proof of general bad character, or of 
different versions of the fact given by himself, or result from the man- 
ner i n  which the cross-examination is conducted. I n  whatever way 
the credit of the witness may be impaired, it may be restored or 
strengthened by this or any other proper evidence tknding to insure con- 
fidence in his veracity and in the truthfulness of his testimony. 
Again, the accuracy of rnemory is supported by proof that at (614) 
or near the time when the facts deposed to have transpired, and 
were fresh in  the mind of the witness, he gave the same version of them 
that he testified to on the trial. Suppose they had been written down 
and not since seen by the witness-would not the production of the 
written memorandum greatly confirm one's confidence in  the integrity 
of his testimony to the same facts before the jury? It must be observed, 
however, that this evidence is not received in proof of the facts them- 
selves, but to sustain the credibility of the witness in  what he swears on 
the trial. These principles are settled in  numerous cases, among which 
we will only cite the following: S. v. George, 30 N .  C., 324; Hoke v. 
Fleming, 32 N .  C., 263; 8. v. Dove, ib., 469; March v. Harrell, 46 N .  C., 
329; 8. v. Laxton, 78 N. C., 564;  S. v. Pawish, 79 N. C., 610." 

The evidence was also competent for the purpose of contradicting 
Mrs. Exum, as she was present when the affidavit was made and said 
the statements in it were correct. The paper derived no force for the 
purpose it was here used beeause i t  was signed and sworn to by Mrs. 
Walston. Mrs. Exum said i t  was correct, and that made i t  her declara- 
tion also, if the jury believed the evidence. The court afterwards with- 
drew it from the jury as evidence for this last purpose. But this was 
in  the prisoner's favor and gives him na ground for complaint. 

Exception 33, to the admission of a letter of the prisoner concerning 
the deceased, is without merit. The letter tended to show ill-will against 
the deceased, and was competent for the purpose. And the same may 
be said of the exception advanced to the argument of the solicitor. I n  
the part  of the speech a t  all objectionable, the solicitor mas promptly 
checked by the court, and the portion remaining. was not improper. 
I n  S. v. C?i.ai.ne, s u p ~ a ,  the Court said: "Comments of counsel in the 
argument to a jury are under the supervision of the trial judge, and 
this Court will not interfere with the exercise of his discretion 
unless i t  plainly appears that he has been too vigorous or too lax (615) 
in  exercising it, to the detriment of the parties." 

The remaining objections are to the charge to the court, and none of 
them can be sustained. It is urged that on the entire testimony there is 
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no sufficient evidence of premeditation to warrant a verdict of murder 
in  the first degree. 

u 

Here is testimony tending to show that the prisoner had strong en- 
mity towards the deceased and had several times made threats against 
him-in some of them expressing an intention to take his life. When 
they are together in the same room, the prisoner temporarily withdraws, 
but, on hearing an opprobrious epithet, immediately returns, and after 
asking whom the deceased meant, seizes his pistol, advances on an un- 
armed man in a reclining attitude, and, as the deceased was endeavor- 
ing to escape, he fires a shot which lodges in his backbone, paralyzing 
his lower limbs, and, as his victim falls helpless before him, he fires 
another bullet into his brain, causing instant death-pushing aside the 
interposing arm of his wife, the mother of the deceased, to make his aim 
more certain and deadly. A mere statement of the testimony is in itself 
a sufficient answer to the exception, and citation of authority is not 
required. 

Again, it is alleged for error that the court, in charging the jury on 
murder in the first degree, said: "In determining the question of pre- 
meditation and deliberation, i t  is competent for the jury to take into 
their consideration the conduct of the prisoner before and after, as 
well as at the time of, the homicide, and all the circumstances connected 
with the homicide,'' and counsel cite in support of this position the 
case of S. v. Foster, 130 N. C., 675. I n  that case, on indictment for 
murder in the first degree, the prisoner had admitted his guilt of mur- 
der in the second degree, and the debated.question was on his guilt or 

innocence of the higher offense. There was evidence showing 
(616) the flight of the prisoner after the homicide, and the court in 

submitting the evidence to the jury said that his flight was a 
circumstance to be considered by the jury in determining whether the 
killing was premeditated murder. The Supreme Court awarded a new 
trialsand in the opinion held that, on the facts of that case, flight was 
not a circumstance to be especially called to the jury's attention; and 
in this connection the Court said: ' V e  are entirely unable to see why 
the attention of the jury should be especially called to the prisoner's 
fiight, in the charge of the court, and'told that this was a circumstance 
they must consider in connection with the other evidence in  making up 
their verdict. We entirely fail to see how it shows or tended to prove 
deliberation and premeditation on the part of the prisoner, and that 
was the only matter the jury had to consider, as it had been admitted 
that the prisoner was guilty of murder in  the second degree." I t  will 
be noted that in the charge of the court below in Fostey's case the judge 
was adverting to the evidence on the question, and directed the jury 
in express terms to consider the flight as a circumstance on premeditated 
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murder when there was an admitted offense of .lower grade, but suffi- 
cient to account for it. The case is not authority for sustaining the 
exception. I n  the case now before us the judge was defining the term 
('premeditation," and only referred to the evidence in a general way. 
He was not presenting the testimony to the jury. 

There was conduct of the prisoner immediately after and part of the 
occurrence pertinent for consideration, to wit: just as the prisoner was 
withdrawing from the scene, he was met by the brother of the deceased, 
drew a pistol on the brother and made him stand off, so that he could 
withdraw without let or hindrance-the act of a deliberate, determined 
man; and so far as we can discover this was the only evidence of sub- 
sequent conduct on the part of the prisoner at all relevant to this feature 
of the inquiry. We can discover no evidence of flight. The 
prisoner spoke to the officer about horn he intended to escape, (617) 
but no conduct of his could receive any such construction. But 
if there had been, it is fair to refer the remark to the court, made in 
this general way, to the testimony that was relevant, and we have no 
doubt the jury so understood it. Even in trials for homicide, error 
must be shown. Thompson on Trials, section 118. 

Again, it is contended that the charge is erroneous because, while 
explaining to the jury the word "premeditated," the court did not ex- 
plain the term "deliberate," both words being used in the statute d e  
fining the crime of murder in the first degree. But to our minds the 
charge is not open to any such objection. The judge told the jury among 
other things on the subject: "The word 'premeditate' means to think 
beforehand, as when a man thinks about the commission of an act and 
concludes and determines in his mind to commit the act. He has thus 
premeditated the commission of the act. The law does not lay down 
any rule as to the time which must elapse between the moment when a 
person premeditates or comes to a determination in his own mind to 
kill another person, and the moment when he does the killing, as a test 
I t  is not a question of time. I t  is merely a question of whether the ac- 
owed formed in his own mind' the determination to kill the deceased 
and then at some subsequent time, either immediate or remote, does 
carry his previously formed determination into .effect by killing the 
deceased. I f  there be an intent to kill and a stimultaneous killing, then 
there is no premeditation. If the prisoner weighed the purpose of kill- 
ing long enough to form a fixed design to kill, and at a subsequent time, 
no matter how soon or how remote, put i t  into execution, there was 
sufficient premeditation to warrant the jury in finding murder in the 
first degree.'' 

The two terms, "deliberate" and "premeditate," while frequently used 
in this connection as interchangeable, because perhaps the facts do not 
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always require that they should be spoken of separately, have not ex- 
actly the same meaning. "Premeditate" involves the idea of 

(618) prior consideration, while "deliberation" rather indicates reflec- 
tion, a weighing of the consequences of the act in more or less 

calmness. But if the charge of the judge is in words which express 
both ideas and which fully explain them to the jury, i t  is correct, though 
the judge may not define each term separately. S. v. Lamg, 84 Ala., 1. 

I n  the charge before us the judge gives a full explanation of both 
the statutory words, defining the crime. He  excludes all idea of a kill- 
ing from passion suddenly aroused, and directs the jury, before they 
can convict of the higher crime, that the killing must be from a fixed 
determination previously formed after weighing the matter. I t  comes 
fully up to the requirements of the law on the question and is well sup- 
ported by authority. S. v. Hunt, 134 N. C., 684; S. v. Spivey, 132 N .  C., 
989. 

There is another exception taken, that the judge below did not define 
the crime of manslaughter, and gave an erroneous charge concerning it. 
The judge did not give any abstract definition of manslaughter, but 
he did better: he defined manslaughter as applied to the facts in the 
case before him, and he defined i t  correctly. S. v. Martin, 24 N .  C., 101. 
I t  is there said: "The court is not bound to lay down to the jury an 
abstract proposition, but only to state the law as applicable to the evi- 
dence introduced." 

The court charged the jury on the question of manslaughter: "If 
you find from the evidence that the prisoner willingly engaged in a 
fight with the deceased, and that the deceased threw his hand to his hip 
pocket and advanced upon the prisoner in a threatening manner, and 
that the prisoner, being willing to fight, seized a pistol and shot the 
deceased, and the deceased died from the wound (then inflicted by the 
prisoner), the prisoner would be guilty of manslaughter, provided that 

you should find from the evidence that the appearance and man- 
(619) ner of the deceased were such as to cause the prisoner to believe 
\ ,  

that the deceased was armed with a deadly weapon, and that the 
prisoner did believe he was armed with a deadly weapon and was about 
to harm him with it." The charge is supported by abundant authority. 
8. v. Kennedy, 91 N.  C., 5 7 2 ;  S. v. Brittain, 89 N.  C., 481. 

The remaining exceptions to the charge are without merit. They are 
formulated by making excerpts from different portions of the charge, 
and, so presented and separated from the context, some of them might 
be the subject of criticism. But this is not the correct way to interpret 
a charge. -l'It is to be considered as a whole in the same connected h a y  
in which i t  was given, and upon the presumption that the jury did 
riot overlook any portion of it. If, when so construed, i t  presents the 
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law fairly and correctly to the jury, i t  will afford no ground for re- 
versing the judgment, though some of the expressions, when standing 
alone, might be regarded as erroneous." 2 Thompson on Trials, section 
2407. 

The charge of the court, taken as a whole, is full, clear, and com- 
prehensive. The prisoner has had a fair and impartial trial, and we 
find no error in the record. , 

No error. 

Cited: S. 11. Daniel, 139 N .  C., 553; 8. v. Homer ,  ib., 606; Gilliland 
v. Board of Education, 141 N .  C., 486; S. v.  Worley, ib., 767; S. v.  
Bohanon, 142 N. C., 699; S .  v. Banks, 143 N.  C., 658; S. v. Jones, 145 
N.  C., 470; S. v. Stratford, 149 N.  C., 484; S. v .  Banner, ib., 525; S. v. 
Dunlop, ib., 551; S .  v. Lame ,  ib., 556; X.  v. Roberson, 150 N.  C., 839, 
842 ; S. v.  Howler, 151 N .  C., 733; S. v.  Cox, 153 N.  C., 643; Kornegay 
o. R. R., 154 N. C., 393; 8. +. Lewis, ib., 634; S. v .  Boyntom, 155 N.  C., 
466; S. v.  Price, 158 N. C., 647, 650; S. v. Burns, ib., 633; A m a n  v.  
Lumber Co., 160 N.  C., 374; S. v. Tate,  161 N. C., 285; 8. v. Drakeford, 
162 N .  C., 671; 8. v.  Armfield, ib., 29; S.  v.  BTnclcweTl, ib., 682; X .  v .  
Vann ,  ib., 541; Bird v. Lumber Co., 163 N .  C., 167; Bowman v. Blank- . 
enship, 165 N .  C., 521; 8. v. Lagce, 166 N .  C., 412; S. v. Robertson, 
ib., 361, 365; S. v.  McKee, ib., 298; S. v.  Cameron, ib., 383; S. v. Ray,  
ib., 435; McNiell v .  R. R., 167 N .  C., 395; Padgett v .  McKoy,  ib., 507; 
8. v.  Pollard, 168 N .  C., 122, 128; X. v.  K e m e d y ,  169 N .  C., 295; 
Montgomery v. R. R., ib., 249; X. v .  Cooper, 170 N .  C., 721; Deligny v.  
Furniture Co., ib., 203; Kistler v.  R. R., 171 N.  C., 579; S. v. Merrick, 
172 N. C., 874; Leggett v .  R. R., 173 N .  C., 609; Carter v.  Leaksville, 
174 N. C., 562; Taylor v.  Powers, ib., 588; S. v.  Davis, 175 N. C., 727; 
Lumber Co. v. Lumber Go., 176 N .  C., 503 ; S. v.  Wilson, ib., 754; H a r k  
v. Harris, 178 N .  C., 11;  In re H i n t o a  180 N.  C., 214; Haggard v. 
B4itchel1, ib., 258; S. v.  Chambers, ib., 708; S. v.  Robinson, 181 N.  C., 
519; Whi te  v. Hines, 182 N .  C., 289; I n  re Ross, ib., 483; S. v .  Jones, 
ib., 787; 8. v. Jenkins, ib 820. 

STATE v. BLACKLEY. 
(620) 

I (Filed 28 March, 1905.) 

I Embezzlement-Place of O f  ewe-Matter of Defense-Demurrer to 
Evideme-Indictment-Demand-Cowtimawce. 

1. In an indictment for embezzlement, where there was evidence that the 
defendant entered into a contract in Georgia with M., by which he agreed 
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to take a carload of mules to  Raleigh, N. C. ,  and sell them for &I., and 
after deducting all expenses from gross receipts he was to receive one-half 
of the net profits as his compensation; that he brought several carloads 
of mules to Raleigh and sold them as agent of M., and a t  the termination 
of the business he was short in his returns: Held, a demurrer to the evi- 
dence was properly overruled. 

2. The defendant cannot raise by demurrer to  the State's evidence the objec- 
tion that  the crime, if proved, was not committed in this State, but this 
is a matter of defense to  be affirmatively shown by defendant. 

3. While an indictment for embezzlement must charge that the defendant was 
not an apprentice, nor under the age of sixteen years, yet i t  is not a n  act 
constituting a part of the transaction which the State is called on to 
prove, but is a status peculiarly within the knowledge of the defendant, 
and is a defense to be shown by him. 

4. The statute (Code, see. 1014) does not make a demand necessary to support 
a prosecution for embezzlement. 

6. An exception for refusal of a continuance is a matter that lies in the dis- 
cretion of the trial judge, and is  not reviewable on appeal unless. pos- 
sibly, when there has been a gross abuse of the discretion. 

6. I n  order to convict the defendant of embezzlement four distinct proposi- 
tions of fact must be established: (1) that the defendant was the agent 

. of the prosecutor, and (2)  by the terms of his employment had received 
property of his principal; (3)  that  he received it  in  the course of his 
employment, and, (4)  knowing it  y a s  not his own, converted it t o  his 
own use. 

(621) INDICTMENT against J. C. Blackley, heard  by  Fe~guson~, J., 
a n d  a jury, a t  September Term, 1904, of WAKE. F r o m  a verdict 

of gui l ty  a n d  judgment thereon, t h e  defendant appealed. 

Robert D. Gilmer, Atto~ney-General for the State. 
J .  C. L. Harris, S. 0. Ryan, and P. S. Spruill for defendant. 

CLARK, C. J. T h e  defendant was convicted of embezzlement. There  
w a s  evidence t h a t  t h e  defendant entered into a contract i n  Georgia 
with one McAdow by which h e  agreed t o  t a k e  a car-load of  mules t o  
Raleigh,  N o r t h  Carolina, a n d  sell t h e m  f o r  McAdow, a n d  af ter  d e  
duct ing all expenses f r o m  gross receipts, t h e  defendant was  t o  receive 
one-half of net  profit a s  h i s  compensation; t h a t  the  defendant  brought 
several car-loads of mules a n d  horses t o  Raleigh .and sold them as 
agen t  of t h e  prosecutor (McAdow) and  a t  the  terminat ion of t h e  
business h e  was "short" i n  h i s  re tu rns  $4,212.55. 

T h e  defendant introduced n o  evidence, bu t  asked t h e  cour t  t o  in- 
s t ruc t  t h e  jury that upon  t h e  whole evidence t h e y  ~ h o u l d  re tu rn  a 
verdict of not  guilty. T h e  defendant  contends t h a t  n i n e  points o r  
defenses a r e  raised by  his demurre r  t o  t h e  evidence: 

(1) F o r  t h a t  t h e  contract appeared t o  have  been made  i n  Atlanta, 
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Ga., and therefore the defendant cannolt be convicted of embezzlement 
under that contract in the courts of North Carolina. 

The evidence tends to show an embezzlement in Raleigh, N. C., 
since the conversion into money took place here, and the sum thus 
realized for prosecutor has not been paid over to him. Besides, if 
the crime charged, if proved, was not committed ir* this State, that 
is a maltter of defense to be affirmatively shown by defendant (8. v. 
Mitchell, 83 N. C., 674; S. v. Buchaman, 130 N.  C., 660; 8. v.  
Burton, ante, 575), and could not be raised by a demurrer to the (622) 
State's evidence. 

(2)  For that there was a fatal variance between the allegation of 
the bill of indictment and the proof offered, in that the bill alleged 
that the defendant was not an apprentice nor under the age of 16 
years, and in the testimony offered (all of which is sent up) there 
is to be found no word of proof as to either of the material averments. 

I t  is not correct to say there was no evidence that the defendant 
was above the age of 16. There was no oral e.vidence on the point, 
but the defendant was in court and the jury had a right to use their 
eyes and draw their own inference that he was not shielded from 
,responsibility by being a ohild, especially as there was no prayer to 
instruct the jury that he was not shown to be over 16, upon which 
the judge would have allowed evidence to be introduced upon the 
point to avoid a defect of justice. X vl. Holder, 133 N. C., 712; 8. vi. 
Williams, 129 N. 0., 582. While the indictment must charge that 
the defendant was not an apprentice, nor under the age of 16 years. 
(8. v. Lanier, 88 N. C., 658), yet it is not an act constituting a part 
of the transaction which the State is called on to prove. I t  is a 
etatug, peculiarly within the knowledge of the defendant (like non- 
marriage in indictments for fornication and adultery), which though 
charged in the bill, if denied, is a defense to be shown by defendant. 
8. v. McDufie, 107 N.  C., 888; S. v. Peoples, 108' N.  C., 769; 8. v. 
Cutshall, 109 N. C., 769. When the status of defendant, as being 
under a given age or married, by the terms of the statute would with- 
draw the defendant from responsibility, while the indictment must 
~egative such status, the status is a defense in the nature of a con- 
fession and avoidance which must be shown by the defendant. 8. v. 
McDufie, supra. The State is not called upon to prove neg- 
ative averments of this nature. Cook v. Guirkin, 119 N.  C., 17. (623) 

On indictment for retailing without license, though the in- 
dictment should aver selling "without license," the burden is on the 
defendant to show that he had license, because (like the above allega- 
tions, "not being an 'apprentice nor under 16 years of age") it is a 
matter peculiarly within the defendant's knowledge and susceptible 
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of ready proof by him. S. v. Emery, 98 N. C., 668 ; 8. v. Smith, 117 
N. O., 809; S. v. ITolmes, 120 N. C., 576. I n  like manner, upon an 
indictment for entering land without license, the negative averment 
bust be made in the bill but the burden is upon the defendant to 
bhow that he had license. X. v. GZene, 118 N .  C., 1194. 

I n  Ohio, wher9 on a charge for embezzlement upon a statute con- 
taining a similar exception, the judge was asked to charge that there 
being no evidence %hat the defendant was under 18 years, the jury 
should acquit, his refusal to so charge was held no error. The neg- 
ative averment of such matter peculiarly within the knowledge of 
the defendant puts on the defendant the burden of proof to withdraw 
himself from liability for acts which, when proyen, in themselves con- 
stitute a criminal offense, unles~s excused by the status of defendant. 
Gm'ZZo v. State, 2 Ohio S. and C. P. Dec., 208; 9 Ohio C. C., 394; 
18 Century Dig., 732. 

The evidence showed that the defendant came into possession of 
property by virtue of contract, and was the agent, not the apprentice, 
of the owner thereof. 

(3)  For that there was no mfficient evidence that the funds were 
ever embezzled at all, i t  appearing that the defendant at no time ever 
/rendered a false account of his dealings, or made denial of his obli- 
gation to the prosecutor. 

(4) For that the ownership of the property alleged to have been 
embezzled was, as appears from the evidence, partially in the de- 
/fendant, and hence he could not be convicted of embezzling that of 

which he was a part owner. 
(624) There was evidence as to the embezzlement and the sole owner- 

ship of the funds embezzled, which was properly submitted to 
the jury. 

(5) For that the defendant had the right,, as appears from the evi- 
dence, to mix the funds received for and on account of his principal 
with his own funds, and he could not, therefore, be convicted of em- 
bezzlement, for the reason that the money received must be regarded, 
for that time at least, as his own property and not that of his principal. 

The court instructed the jury (as prayed) that if this was :me, to 
find the defendant not guilty, and properly added, "But if the jury 
shall be satided from the evidence that Blackley was to sell the 
horses and mules for MeAdow and pay the expenses, and then pay to 
McAdow the cost price of the horses and mules before any division 
of ~rofits, he had no right to mix the cost price of the horses and 
mules with his own money." The jury found the latter state of facts 
to be the truth. 

(6) For that, as is shown by the record, it appears that even if Mc- 
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Adow and Simpson were not partners at the time of consignment of 
the .mules, yet the money derived from the sale of the mules, and 
which the defendant is  charged to have embezzled, was to be used in  
the payment of a bill payable in  a bank, which bill payable had been 
signed by both McAdow and Simpson, and hence was joint property. 

(7) For  that the contract between Blackley and McAdow con- 
stituted a coparnership between them, and one partner may not em- 
bezzle the partnership funds. 

The following, were the instructions asked on these points by the 
defendant, and both instructions were given as asked: (a )  "If the 
jury shall find from the evidence in  this case that the defendant was 
a partner of McAdow under the definition of partnership given by 
the court, then they will return a verdict of not guilty. One partner 
cannot commit embezzlement of the partnership funds that come 
into his hands because of the joint interest or ownership therein"; (625) 
and ( b )  "The property alleged to have been embezzled must 
have been at the moment of its conversion the property of McAdow. 
I f  i t  was the property of Meadow & Simpson, the defendant oannot 
be convicted." 

(8) For that there was no evidence that there was any embezzle- 
ment i n  the State of North Carolina, even if embezzlement had been 
actually proven. 

(9) For that i t  appears that prior to instituting this prosecution 
against the defendant there was no demand made upon him by the 
prosecutors. 

The eighth exception is discuesed already under the first exception. 
As to the last our statute does not make a demand necessary 
to support a prosecution for embezzlement. "Unless the statute re- 
quires it, a demand is not necessary." 10 A. and E. Enc. (2  Ed.), 
995, and cases cited i n  note 5. Besides, when the witness met the 
defendant in  Louisville, Ky., the latter, before arrest was even sug- 
gested, threw up his hands and stated voluntarily that the money was 
"all gone," and said he supposed the witness had come to take him 
back to North Carolina. These are the only exceptions in  the brief, 
and presumably cover all grounds relied on (S. v. Register, 133 
N. C., 751), and, indeed, the other exceptions naturally fall under 
one of the nine heads set out in  the brief, save the exception for re- 
fusal of a continuance, which matter lies in  the discretion of the trial 
judge and is not reviewable on appeal, unless, possibly, when there 
has been a gross abuse of the discretion, which was not the case here. 
S. v. Scott, 80 N .  C., 365; S. v. Lindsay, 78 N. C'., 500. 

I n  order to convict the defendant of embezzlement four distinct 
propositions of fact must be established: "First, that the accused mas 
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the agent of the person or corporation alleged, and that by the terms 
of his employment he was charged with receiving the money. or 

property of his principal; second, that he did, in fact, receive 
(626) such money; third, that he received it in the course of his em- 

ployment; further, that he, knowing it was not his own, con- 
verted i t  to his own use or to the use of some third person, not the 
true owner." Underhill Cr. Ev., see. 281; Rapalje Larceny and Kin- 
dred Offenses, see. 389, par. b; 3 Rice Ev. (Cr.), see. 459; S. v. Mc- 
Donald, 133 N.  C., 680. There was evidence tending to prove all 
four of these distinct propositions of fact in  the case at bar;  that 
the defendant was the agent of the prosecutor, and by the terms of 
his employment had received property of his principal; that he re- 
ceived i t  in the course of his employment and, knowing it mas not 
his own, conve.rted it to his own use. 

I n  McDonald's case, supra, this Court held that the intent to defraud 
is a question of fact for the jury. I n  the case under consideration 
an instruction as to intent was submitted by his Honor in the words 
of the defendant's fourth prayer, and this instruction was repeated in 
the charge of the jury. 

After the fullest investigation we find - 
No error. 

Cited: S. v. Summers, 141 N .  C., 843; S. v. Conner, 142 K, C., 708; 
S. v. Long, 143 N .  C., 674; S.  v. Hicks, ib., 694; X'. v .  Smith, 157 
N.  C., 583; S .  v. English, 164 N .  C., 506; S. v. Xooro, 166 N. C., 286; 
S. v. Gulledge, 173 Pu'. C., 747; S. v.  Falkner, 182 N.  C., 800. 

(627) 
STATE v. TYSON. 

(Filed 4 April, 1905.) 

Former Jeopardy-Mistrial-Drunken Juror-Duty of Court. 

1. Where a prisoner was placed on trial for a capital felony under the same 
bill of indictment at a former term, and the trial judge, pending the 
argument, discharged the jury and ordered a mistrial on account of the 
drunken condition of a juror which incapacitated him for further service, 
a plea of former jeopardy was properly overruled. 

2. In all cases the trial judge may, in his discretion, discharge a jury and 
order a mistrial when necessary to attain the ends of justice; but in 
capital cases it is his duty to find the facts fully and place them upon 
record, so that upon a plea of former jeopardy his action may be reviewed. 
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INDICTMENT against Rufus Tyson, alias Morrison, for the murder 
of  alter Combs, heard by Peebles, J., and a jury, at November Term, 
1904, of SCOTLAND. 

Robert D. Gilmer, Attorney-General, for the State. 
No  counsel for prisoner. 

BROWN, J. Only one exception is presented in the record and that 
arises upon the refusal of the court to sustain the plea of former 
jeopardy and discharge the prisoner. I t  appears that the prisoner 
was placed on trial under the same bill of indictment at the April 
term before Judge Bryan, who discharged the jury, after four and a 
half days, on account of the drunken condition of a juror, which in- 
oapaciated him from further service. From the findings of the court, 
we gather that after the evidence was closed and pending argument 
it was discovered that one of the jurors, one Covington, had, 
without permission, authority, or knowledge of the court or its (628) 
officers, gone to his home and procured a quantity of liquor and 
was in a grossly intoxicated condition on Friday nigbt; that he had 
been drinking secretly all during the trial; that on Saturday morning, 
the last day of the term, the juror was in a very nervous and besotted 
wndition and unfit for duty, and that unavailing efforts were made 
to render him fit. Whereupon the court discharged the jury and made 
a mistrial, after making a full and complete finding of facts, as ap- 
pears of record. 

It is well settled and admits of no controversy that in all cases, 
capital included, the court may discharge a jury and order a mistrial 
when i t  is necessary to attain the ends of justice. I t  is a matter 
resting in the sound discretion of .the trial judge; but in capital cases 
he is required to find the facts fully and place them upon record, so 
that upon a plea of former jeopardy as in this case, the action of the 
court may be reviewed. I t  is, then, the duty of this Court to say 
whether the findings of fact made by Judge Bryan and appearing in 
the record, warranted him in making a mistrial in this case. 

We have no hesitation in declaring they fully justify his action and 
that his Honor, Judge Peebles, properly overruled the prisoner's plea 
of former jeopardy. We adhere to the maxim of the common law, 
as incorporated in the Federal Constitution, that no person shall be 
twice put in jeopardy of life or limb for the same offense. I t  has 
been adopted and acted upon in this country from the foundation of 
the Government to the present time. 8. v. Garrigues, 2 N. C., 241, 
in 1795; S. v. Jefferson, 66 N .  C., 309; 8. v. XcGimsey, 80 N. C., 
379; and S. v. Honeycutt, 74 N.  C., 391. 
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Where a jury has been empnneled and chargeJ in a a:pital .felony 
and the prisoner's life put in jeopardy, the court has no power to dis- 

charge the jury and hold the prisoner for a second trial, except 
(629) in  cases of absolute necessity. 8. v. ~IicGimsey, supra. Where 

such absolute necessity appears from the findings of the court, 
and in consequence thereof the jury has been discharged, then in 
legal contemplation there has been no trial. The fact that the in- 
capacity and illness of the juror is brought about by his own gross mis- 
conduct makes no difference so far  as the interests of justice are con- 
cerned. The result is the same. 

I f  we adopted the contention of the prisoner in this case, it mould 
be within the power of a drunken juror to entirely defeat the ends of 
justice if he could get liquor enough to continue his intoxication. The 
court is in  no way responsible through its officers, so far  as we can see, 
for the deplorable condition of the juror. There is nothing else his 
Honor could do except dedare the facts and discharge the jury. From 
these facts the law adjudges there has been no trial. X .  v. Xcruggs, 
115 N. C., 806; S. v. Washifigtolt, 89 N.  C., 535, and 90 N. C., 664; 
S. b. Jenkins, 116 N.  C., 972. 

No error. 

Cited: S. v. G b h ~ i e ,  145 N .  C., 495; S. v. Dry, 152 N. C., 815; 
S. v. Upton, 170 N.  C., 770; S. v. Cain, 175 N .  C., 830. 

(630) 
STA4TE v. BARREI'T. 

I (Filed 11 April, 1905.) 

Sp4rituous Liquors-Possesdon of Liquors-Prima Pacie Evidence of 
Unlawful Sale-Bules of Evidmce-Statutes-Conxtitutio~ality. 

1. Chapter 434, Laws 1903, making it unlawful for any person except licensed 
dealers to sell or keep for sale within Union County any spirituous 
liquors, and providing that if any person "shall Beep in his possession 
liquor to the quantity of more than one quart within said county, it shall 
be primcx fucie evidence of his keeping it for sale," is not unconstitutional 
as an invasion by the legislative of the judicial department of the govern- 
ment, nor as depriving the defendant of the presumption of innocence. 

2. The Legislature has the power to change the rules of evidence and to declare 
that certain facts or conditions when shown shall constitute prima facie 
evidence of guilt; such power to be exercised within the limitations of 
the Constitution. , 

3. A statute is not void because it arbitrarily makes an act lawful in itself 
pvima facie evidence of a guilty intent. 
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4. In an indictment for keeping liquor with intent to sell, the keeping is an 
essential fact to be proved and necessarily relevant, and the Legislature, 
in giving an additional intensity to the proof of a fact which is relevant, 
as tending to prove the fact in issue, is acting within its power, and the 
courts cannot undertake to fix the limit in  respect to the quantity pre- 
scribed as the basis of the presumption. 

5. The Legislature has the power to pass statutes of local application regu- 
lating the liquor traffic and to prescribe rules of evidence applicable to 
charges for their violation. 

6. A statute making the keeping of more than a quart of liquor in a certain 
county prima facie evidence of keeping it with intent to sell, does not vio- 
late Article XIV, section l, U. S. Constitution, which prohibits any State 
from making or enforcing any law which denies to any person within its 
jurisdiction equal protection of the law. 

B~owm, J., dissenting. 
D 

INDICTMENT against Sampson Barreti, heard by Justice, J., (631) 
and a jury, at November Term, 1904, of UNION. 

Defendant was charged with unlawfully and willfully keeping for 
sale, etc., spirituous liquors contrary to the form of the statute, etc. 
Upon a plea of not guilty the State introduced one J. A. Williams, 
who testified that on the night in auestion witness and Mr. Bivens 
went u p  the road to see if tvhey couid head the defendant off. That 
about a mile or two from town they met him. He  had two five-gallon 
kegs of corn whiskey, a one-half gallon jug, and one pint in a bottle, 
a little over a mile from town; he went on the public road in a top 
buggy. Whiskey was covered over with a lap robe. Said he got i t  
up in  the country from a colored man, whom he did not know. Said 
it did not belong to him, it belonged to some other people; that he 
would tell who i t  belonged to when i t  was necessary to do so; that 
he would prove it up. There was other testimony of the same character. 
It was admitted that the defendant had no license to sell liquor. H e  
introduced no testimony. Defendant requested the court in writing 
to charge the jury, "that upon the whole evidence you cannot find the 
defendant guilty; the verdict should be not guilty." This was refused. 
Defendant excepted. 

The court charged the jury, among other things, as follows: "That 
under the rules of evidence in  all cases where defendant is charged 
iwith crime, i t  is the duty of the State to satisfy the jury beyond a 
reasonable doubt of the defendant's guilt. The statute under which 
the defendant is indicted provides that if any person other than 
licensed retail dealers under State laws shall keep in  his possession 
liquors to the quantity of more than one quart within said county, it 
shall be prima facie evidence of his keeping i t  for sale, within the 
mkaning of this act. The State insists i t  has shown to you that the 
defendant had more than one quart of liquor in  his possession in said 
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1632) county of Union. The State insists that makes a prima . , 
facie case of guilt against the defendant, and that therefore, 

it has shown to you under the rules of evidence prescribed by this 
,statute that the defendant is guilty. The law is that it is presumed, 
or rather i t  is a prima facie case-that is, a case upon the first im- 
pression made out, nothing else appearing-th~t the defendant had 
i t  for sale, if he is shown to have kept more than one quart of liquor 
in his possession within the county at one time. That is what the 
State insists upon. I t  insists that i t  has shown you that the defendant 
had the liquor, and that this statute is applicable, and that it is your 
duty to find him guilty. The defendant contends that at the time the 
prosecuting witness met him, he had stated that the liquor was not 
his; that he gave no account of it,further than to say that it belonged 
to some other parties. The State does not rely upon his confession 
for a conviction in this case, but upon the fact that the liquor was 
found in his possession, and upon the statute. Taking this and apply- 
ing this rule of evidence, if you find beyond a reasonable doubt that 
he had the liquor and kept it for sale, you will return a verdict of 
guilty; if the State has not satisfied you upon all of the testimony, 
you will return a verdict of not guilty." To this charge the defendant 
excepted. A verdict of guilty; motion for new trial; motion denied. 
~udgment, and appeal by the defendant. 

Robert D. Gilmer, Attorney-Gemeral, for the Btate. 
Redwirw & Stack for defendwt. 

CONNOR, J., after stating the facts: The defkndant is indicted for 
violating the provisions of chapter 834, Laws 1903, which provides 
that it shall be unlawful for any person, etc., other than licensed retail 
dealers, to sell, exchange, barter, or dispose of for gain, or to keep 
for sale, within the county of Union, any spirituous, vinous, malt, 
and intoxicating liquors, etc. That if any person other than licensed 

retail dealers, under State laws, shall keep in his possession 
(633)  liquors to the quantity of more than one quart within this 

county, it shall be prima facie evidence of his keeping it for 
sale, within the meaning of this act. 

The defendant contends thak the section of the statute under which 
he was convicted is unconstitutional and void, for that: (1) I t  is an 
invasion by the legislative of the judicial department of the Govern- 
ment. (2) That it deprives the defendant of the presumption of 
innocence and puts upon him the burden of showing that he is not guilty. 

There can be no serious doubt of the power of the Legidature to 
change the rules of evidence and to prescribe different rules in differ- 
ent classes of cases, subject to well-defined limitakions. 
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((Laws which prescribe the evidential force of certain facts by en- 
acting that upon proof of such facts a given presumption shall &rise, 
or which determine what facts shall constitute a prima facie case 
against the accused, casting the burden of proof upon him of dis- 
proving or rebutting the presumption, are not generally regarded as 
unoonstitutional, even though they may destroy the presumpltion of 
innocence. An accused person has no vested right in this or any 
other presumption or law of evidence or procedure that the law-mak- 
ing power cannot, within constitutional limits, deprive him of. The 
existing rules of evidence may be changed at anf time by legislative 
enactment. But the legislative power must be exercised within con- 
stitutional limitations so that no constitutional right or privilege of 
the accused is destroyed. He cannot be deprived of a fair and im- 
partial trial by a jury of his peers according to the law of the land.'' 
MclLain Crim. Law, sec. 16;  Corn. v. Smith, 166 Mass., 370; S. v. 
Cunningham, 25 Conn., 195. Discussing a statute in some respects 
similar to ours, the Supreme Court of Massachusetts, in Corn. v. 
Wil l iams,  6 Grlay (72 Mass.), 1, says: "Nor does it appear that the 
establishment of this new rule of evidence is in any degree the 
result of judicial, instead of legislative action; or that it does (634) 
in any way infringe upon the indisputable right of the accused 
to have his guilt or innocence ascertained and the charge made against 
him passed upon by a jury. The statute only prescribes, to a certain 
extent and under particular circumstances, what legal effect shall be 
given to a particular species of evidence, if it stands cntirely alone 
and is left whollv unexdained. This neither conclusively determines 
the guilt or innocence of the party who is accused, nor withdraws from 
the jury the right and duty of passing upon and determining the 
issue to be tried. The burden of proof remains continually upon the 
Government to establish the accusation which it makes. . . . The 
only purpose and effect of the particular clause of the statute objected 
to are to give a certain degree of artificial force to a designated fact 
until such explanations are afforded as to show that it is at least 
doubtful whether the proposed statutory effect ought to be attributed 
to i t ;  but the fact itself is still to be shown and established by proof. 
sufficient to convince and satisfy the minds of the jurors. . . . 
Making out a prima facie case does not change the burden of proof. 
. . . But if the Government, in proving the delivery of any quantity 
of spirituous liquor, in support of a prosecution for an alleged viola- 
tion of the law, prove also, as it must almost necessarily do, as a part 
of the transaction, the circumstances attending it, then those cir&rn- . . - ,  

stances immediately become evidence in the case, to be weighed and 
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considered by the jury; and although the naked delivery would be 
prima facie evidence *of the sale, and so, indirectly, of the guilt of the 
aaused, yet this proof being accompanied by evidence of the manner 
in which the delivery occurred, and of the surrounding circumstances, 
he is not to be convicted unless upon just consideration of all t$ facts 
thus disclosed and placed before the jury they are satisfied beyond a 
reasonable doubt of his guilt." Board of Excke  v.  Merchant, 103 

N. Y., 143; People v. Cannon, 139 N. Y., 32; Voght v. Xtatr, 
(635) 124 Ind., 358; Lincoln v. Smith,  27 Tit. 328; Saato 21. State, 2 

Iowa, 165; Black on Intox. Liq., 60. The Legislature of this 
and, we presume, every other State has frequently changed the rules 
of evidence and declared that certain facts or conditions, when shown, 
shall constitute prima facie evidence of guilt. The power to do so has 
always been susitained. By section 983 of The Code it i s  made a 
"high misdemeanor," punishable by imprisonment in the penitentiary 
not less than five years, to sell liquor "found to contain any foreign 
properties or ingredients poisonous to the human system." I f  such 
liquors are found, upon analysis of "some known competent chemist," 
to contain any poisonous matter, "it shall be prima facie evidence 
against the party making the sale." By section 1005, prohibiting the 
carrying of concealed weapons off one's own premises, it is declared 
tha~t if any person shall have about his person any such weapon, such 
possession shall be prima facie evidence of concealment. The con- 
struction of this statute has been frequently before this Court, but 
the power of the Legislature has not in any case been questioned to 
prescribe the rule of evidence, although the effect of it has been fre- 
quently decided, as in  8. v. Gilbert, 87 N .  C., 527, wherein Ruf in ,  J., 
says: "The statute declares that the having of a deadly weapon upon 
one's person shall be prima facie evidence of its concealment, and this 
of itself seems necessarily to imply that i t  may be done under such 
circumstances as will not amount to an offense." I n  this and other 
cases this Court has held that upon all of the facts brought out by 
the State the presumption was rebutted and the defendant acquitted. 
By section 1077 it is made a misdemeanor for any dealer to sell, etc., 
liquor to any minor, etc., knowing the said person to be a minor- 
"Providad, that said sale or giving away shall be prima facie evidence 
of such knowledge." Section 1089, declaring it to be a misdemeanor 

to sell mortgaged property, makes the failure of the sheriff, 
(636) etc., to find the property prima facie evidence of a sale ~ i t h  

intent to hinder, defeat, etc., the rights of the mortgagee. Sec- 
tion 1109 makes it a misdemeanor to secrete or harbor any se,lrnm 
u~ho has deserted-knowing of such desertion-declaring that the con- 
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STATE 2). BARRETT. 

cealment shall be deemed prima facie evidence of knowledge. These 
and other statutes not necessary to cite show the course of legislation 
i n  this State on this subiect. The author of the latest work on the 
law of evidence, in  discussing t8he subject, says: "A rule of presump- 
tion is simply a rule changing the burden of proof, i. e., declaring that 
the main fact mill be inferred or assumed from some other fact until 
evidence to the contrary is introduced. There is not the least doubt, 
on principle, that the Legislature has the entire control over such 
rules as i t  has over all other rules of procedure in  general and evi- 
dence in particular, subject only to the limitations of evidence ex- 
pressly enshrined in  the Constitution. . . . Yet this elementary 
t ruth  has been repeatedly questioned, and bourts have repeatedly 
vouchsal'ed an unmerited attention to the question, chiefly t h r ~ u g h  
a hesitation i n  appreciating the true nature of a presumption and a 
tendency to associate in some indefinite manner the notion of con- 

' 

clusively shutting out all evidence and thalt of merely shifting the duty 
of producing it. Fortunately, sound principle has almost everywhere 
prevailed, though at an unnecessary expense of argument and hesi- 
tation." Wigmore on Evidence, 1354. 

"With what intent a person ke,eps intoxicating liquors is always 
a question of fact for the jury, to be determined upon a vie-rv of all 
the evidence. And in  disposing of that question they are required by 
the statute to consider the keeping of the articles, in'the manner speci- 
fied in  the statute, as presumptive evidence of an unlawful intent. But 
that evidence may be rebutted and controlled by the circumstances, as 
would be the case in  the instances of the sexton and carman, alluded 
to, as well as by other evidence in  the case, whether shown by 
the accused in his defense or by the State in connection with (637) 
the evidence proving the possession. With such evidence, the 
jury may also take into consideration the presumption of the inno- 
cence of the accused." S. v. Cunningham, supra. The defendant says 
that, conceding this to be true, the statute is  void for that i t  arbitrarily 
makes an act lawful i n  itself p ~ i m u  facie evidence of a guilty intent. 
This criticism would apply to almost every case in which an act is 
made prima facie evidence of guilt. As illustrating this-carrying a 
5veapon off one's premises is entirely lawful and the right to do so, 
i t  has been said, is secured by the Constitution. Const., Art. I, sec. 24. 
It has been expressly held that the act in this respect is constitutional. 
I n  8. v. Cunninghum, supra, the Court says: "It has been said that 
the keeping of spirituous liquorls is a lawful act, and being such, the 
Legislature has no constitutional power to make it evidence of an un- 
lawful act. Many acts at  common law are lawful, and yet the per- 
formance of them is prohibited by the Legislature, in the legitimate 
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exercise of their sovereign power. Even the sale of sucb liquors is 
not by the common law unlawful. I t  is only made so by statute. And 
if the Legislature can constitutionally prohibit such sale, we see not 
why shey may not properly prescribe what acts shall be considered as 
evidence of an intent to make the sale." The slightest reflection will 
show that if this objection to the statute could be sustained, the power 
of the Legislature would be practically denied. 

The defendant next calls into question the validity of the statute b e  
cause he says the fact made prima facie evidence of the guilty intent 
has no relation to the criminal act and does not tend to prove it. First, 
because the possession of liquor does not tend to show an intent to sell 
it, and, second, the possession of a quantity more than one quart is 
entirely consistent with such possession for personal or domestic use. 
I t  must be conceded that some of the courts have placed this limita- 

tion upon the legislative power. Peckham, J., in People v. 
(638) Cannon, supra, says: "The limitations are that the fact upon 

which the presumption is to rest must have some fair relation 
to or natural connectioil with the main fact. The inference of the 
existence of the main fact, because of the existence of the fact actually 
proved, must not be merely and pprely arbitrary or wholly unreason- 
able, unnatural, or extraordinary, and the accused must have in  each 
case a fa i r  opporl;unity to make his defense, and to submit the whole1 
case to the jury to be decided by it after i t  has weighed all the evi- 
dence, and given such weight to the presumption as to i t  shall seem 
proper." S. v. Beszuick, 13 R. I., 211. This case has been criticised 
in  the following language: "The opinion discloses confused notions 
as to the nature of presumptions and burdens of proof." 

"It has oocasionally been suggested that these legislative rules of pre- 
sumption, or any legislative rules of evidence, must be tested by the 
standard of rationality, and are invalid if they fall short of it. But 
this cannot be conceded. I f  the Legislature can make a rule of evi- 
dence a t  all, i t  cannot be controlled by a judicial standard of ration- 
ality, any more than its economic fallacies can be invalidated by the 
judicial conceptioas of economic truth. Apart from the Constitution, 
the Legislature is not obliged to obey either the axioms of rational 
evidence or the axioms of economic science. All that the Legislature 
does i n  such an event is either to render admissible a fact which was 
before inadmissible, or to place the burden of producing evidence on 
the opposite party. When this has been done, the jury is  free to de- 
cide; or, so far  as i t  is not, this is because the party has voluntarily 
failed to adduce contrary evidence. There is here nothing conclusive, 
nothing prohibitive. So long as the party may exercise his freedom 
to introduce evidence, and the jurors may exercise their freedom to 
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weigh it rationally, no amount of irrational legislation can (639) 
change the result." Wigmore on Evidence, sec. 1354. 

We think that a full recognition of the limitation does not in- 
validate the statute under, discussion. Certainly, the Legislature has 
the power to prohibit the keeping of liquor with intent to sell. Black 
on Intox. Liq., 387. I t  is equally clear that, without any stctutory 
rule of evidence, the keeping is an essential fact to be proved and neces- 
sarily relevant. The quantity, place, circumstances, etc., in aild under 
which it is kept are to be considered by the jury in  passing upon the 
intent. Black on Intox. Liq., 525. This, for the manifest reason that 
they have a relation to the offense charged, to wit, the keeping with 
intent to sell. Therefore, when the Legislature gives an additional 
intensity to the proof of the fact which is, vithout any s t a t ~ t e ,  relevant 
as tending to prove the fact in issue, we are unable to see Plow it can 
be said that i t  exceeds its constitutional limitation in  this respect. The 
defendant, however, contends that the quantity named, to wit, "more 
than a quart," has no relation to and does not tend to prove the offense. 
The power being conceded, it is difficult to conceive how the court could 
undertake to fix the limit in respect to the quantity prescrihd, as the 
basis of the presumption. I t  will be observed that it is not the keeping 
of a quart, or any fixed quantity beyond a quart, which is made a 
prima facie case, but "more than a quart." Of course, the prima facie 
case would be stronger or weaker according to the quantity kept in ex- 
cess of a quart. We would find i t  exceedingly difficult to  prescribe any ' 

limit to the power of the Legislature in  this respect. We must ever 
keep in  mind the fundamental principle that courts must not call into 
question the validity of statutes because they may not think them wise 
or wholesome. To do so would be to introduce untold confusion and 
uncertainty into our jurisprudence. It has keen so frequently and 
forcibly said that within the sphere of i ts  power the Legislature is 
supreme, that it does not need the citation of authority or extended 
reasoning to sustain it. As enforcing this truth, we quote: "Whether 
the Legislature acted wisely or not  is a question with which we 
have nothing to do. The power being admitted, its abuse can- (640) 
not affect i t ;  that must be for the legislative consideration. I t  
is sufficient that the judiciary claim to sit in  judgment upon the consti- 
tutional power of the Legislature to act in  a given case. It would be 
rank usurpation for us to  inquire into the wisdom or propriety of the 
act." N d ,  @. J., in Taylor v. Comrs., 55 N, C., 141. "It will not 
throw much light on a question like this to put extreme cases of abuse 
of the power to test the existence of the power itself." Shaw, C. J., in  
Norwood v. Commrs., 13 Pick., 60. "There is no shadow of reason 
for supposing that the mere abuse of power was meant to be corrected 
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by the judiciary." Black, C. J., in Sharpless v. Mayor, 21 Pa.  St., 147. 
See, also, Iredell, J., in Calder v. Bull, 3 Dal., 386. I n  Cunningham's 
case, supra, the act provided that the finding of spirituous liquors in  
possession of a person, except in  his dwelling-house, should constitute 
p i m a  facie evidence that it was kept for sale. I n  Com. v. Williams, 
72 Mass., 1, the statute provided that the delivery of liquor in any 
other place than a dwelling-house should constitute prima facie evi- 
dence of guilt. I n  Cannon's case, supra, the act made the possession 
of a junk seller of second-hand bottles and kegs presumptive evidence 
of the unlawful use. I n  Banto v. Xtate, 2 Iowa, 165, the statute made 
the keeping of liquor in  any other place than the dwelling or its de- 
pendencies prima facie evidence of keeping liquor with intent to sell. 
These acts were all sustained. See, also, Lincoln v. Smith,  supra; 
Am.  Fur. Co., v. U.  S., 2 Peters, 358. Notwithstanding the decision 
in  Beswick's case, supria, we find the Supreme Court of Rhode Island 

at the same term, in  S .  v. Mellor, 13 R. L., 666, holding that a 
(641) statute providing that evidence of the sale or keeping of intoxi- 

cating liquors for sale shall be evidence that the sale or keeping 
is illegal, was valid-the Court saying: "This inference or presump- 
tion, without the aid of the statute, would not be available as legal 
evidence, but we think that i t  was in the power of the General As- 
sembly to make i t  so, and when i t  once becomes evidence, it is for the 
jury, not the court, to say whether or not i t  is sufficient to prove the 
fact, for the proof of which i t  is adduced." We know of no rule based 
upon sufficiently general observation or experience which would enable 
this Court to say, as matter of law, that the keeping of more than a 
quart of liquor in one's possession has no relation to an intent to sell. 
I t  will be observed that this is a local statute applying only to the 
county of Union. Upon what basis the Legislature adopted the stand- 
ard we are not informed. There is no evidence before us how much 
liquor is  usually kept for private or domestic use by citizens of that 
county. The evidence in this case is the extent of our information. 
Certainly, there is nothing here to bring us to the conclusion that the 
standard fixed is slo unreasonable and arbitrary as to have no relation 
to the offense charged. An examination of a large number of cases 
from those States which have enacted repressive legislation in  regard 
to the liquor traffic shows that i t  has been found necessary to incor- 
porate this and similar provisions i n  their statutes, and the courts of 
such States have, with the exception of the one case in Rhode Island, 
uniformly sustained them. That Court has sustained statutes similar 
to the one before us. I f  we should say that the keeping of "more than 
a auart" has no relation to the offense, what standard shall we set? 
Upon what more rational basis could we fix the limit-at a gallon or 
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any other quantity? I t  is not our province or duty to supervise the 
legislative mind in this regard. To .the suggestion that this law may 
be abused in its execution and the personal and property rights of the 
citizen invaded, it is sufficient to say that human wisdom has 
never yet dovised any system of legislation or jurisprudence to (643) 
which the same objection may not be urged I t  vould be diffi- 
cult to find any principle of the common law or any statutory law 
which does not contain, within itself, the germ from which an op- 
pressive administration may not develop. After all that can be said 
and done, the safety of the citizen is dependent upon the observance 
and enforcement of his constitutional rights, as.interpreted and en- 
forced by officers of his own selection. As was said by a great jurist 
and statesman. whose life was devoted to the defense of constitutional 
liberty, "There is nothing more easy than to imagine a thousand tyran- 
nical things which the Legislature may do if its members forget all 
their duties, disregard utterly the obligations they owe to  their con- 
stituents, and recklessly determine to trample upon right and justice." 
Black, J., in Sharpless v. Mayor, supra. While we are to keep a watch- 
ful eye, clear mind, and firm hand upon every threatened invasion of 
%he constitutional guarantees of' the citizen, we are to accord to the 
several departments of the Government, and those who may administer 
them, the same jealous regard in  that respect which we ourselves 
exercise. 

As indicating that the General Assembly, in  its desire to suppress 
the liquor traffic in  the county of Union, in response (as we must as- 
sume) to the wishes of the citizens of that county, we note that it has 
carefully guarded the sanctity of the dwelling by requiring any person, 
applying for a warrant to search suspected premises, to file an affidavit 
setting forth that the affiant has reason to believe that the owner of 
such premises is  keeping for sale liquors as prohibited by this act, 
which reasons shall be set forth in  the affidavit, and if the justice of 
the peace . . . shall deem such reasons sufficient, he shall issue 
his warrant . . . I t  will thus be seen that no citizen may be d i e  
turbed in  his premises, under this statute, until a judicial officer shall 
determine upon sworn evidence that sufficient reason exists the re  
for. While the statute may be open to criticism in  respect to (643) 
its rigid provisions, such criticism must be addressed to the leg- 
islative department of the Government, which represents and gives. 
expression to "the State's collected will," rather than to us, who are 
confined to the question of its validity measured by the Constitution 
of the State. 

The defendant next suggests that the statute violates the Constitu- 
tion i n  that it presclribes a rule of evidence applicable only to the 
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citizens of Union County, and not to other counties in  the State. The 
force of this contention depends upon the power of the Legislature to 
declare that the keeping of spirituous liquors with intent to sell in 
Union County is a misdemeanor, or, in other words, to pass statutes 
of local application upon the subject. This power has been so long 
recognized by the Court and exercised by the Legislature that we do 
not deem i t  necessary to examine the foundations upon which it rests. 
I n  S. v. Muse, 20 N. C., 463, Rufln, C. ,T., says: "There can be no 
doubt that the Legislature hath power, and that there is an obligation 
in  sound morals and true policy on that body, to protect the decency 
of Divine worship by prohibiting any actual interruption of those en- 
gaged in  worship or any practices at  or near the place, in which the 
Legislature may see a tendency to produce such interruptions." The 
act referred to prohibited the sale of spirituous liquors near a church. 
This Court, in S. v. Joyner, 8 1  N .  C., 537, says: "Nor is the com- 
petency of the Legislature to pass local acts such as the present now 
open to question.' The power has been so long and so often exercised 
and recognized in cases coming before this and other courte that its 
existence must be considered as settled." S. v. Btovnll, 103 N .  C., 416; 
Black on Intoxicating Liquor, sec. 40.0 The power to pass the law of 
local application being conceded, we are unable to perceive any reason 
why the Legislature may not prescribe rules of evidence, within the 

limitations fixed, applicable to charges for its violations; nor are 
(644) we cited to any authorities to the contrary. 

The defendant suggests that the statute violates Article XIV, 
section 1, of the Federal Constitution, which prohjbits any State from 
making or enforcing any law which denies to any person within its 
jurisdiction equal protection of the law. The question viewed from 
this standpoint has been so thoroughly and ably discussed and settled 
by the Supreme Court of the United States in Mugler v. Kansas, 123 
U.  S., 623, that we do not deem i t  necessary to do more thaa refer 
to that case. 

I t  i s  seriously insisted, however, that to sustain this act would be 
to overrule S. v. Divine, 98 N.  C., 778. We have carefully examined 
the opinion of the Chief Justice in that case, and find nothing in the 
question decided which oonfliots with the conclusion at which we have 
arrived. The defendant was indicted under a statute containing very 
peculiar provisions, the only one of which i t  is necessary to be con- 
sidered here is that declaring that when any live stock should be 
killed or injured by any car or engine running on a railroad in cer- 
tain enumerated counti& such injury . . . should be a misde- - - 
meanor; that the president, superintendent, engineer, or conductor 
may be indicted therefor. It was further provided that when any 
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stock was killed or injured in such counties, it would be prima 
f w i e  evidence of negligence. The defendant (superintendent of the 
road) was indicted under the statute. The jury found that the de- 
fendant was not upon the train or engine when the stock was injured, 
and in no way connected therewith. The eminent counsel for the de- 
fendant insisted, among other manifest reasons, that the statute was 
invalid for that i t  rendered the act criminal in one locality which was 
not so in another, and raised out of an act done by one employee a 
presumption of guilt against another employee who did not in any 
way participate in it. This Court sustained the objection. The dis- 
tinction between the statute then under consideration and the 
one before ua is manifest. The act which mas madc the p&ma (645) 
facie eviderke of guilt in our case can be committed only by the 
person accused. The "keeping" made prima facie evidence must be 
the personal act of the defendant. 

We have given to the questions discussed by the defendant's able 
and zealous counsel more than usual consideration. His Honor care- 
fully guarded the right of the defendant to be tried by a jury of his 
county and convicted only when they were satisfied beyond a reason- 
able doubt upon the whole of the evidence that he kept liquor for sale, 
expressly stating to the jury that if the State had not thus satisfied 
them upon all the testimony, they should return a verdict of not guilty. 
I t  would seem that in the light of the testimony no other conclusion 
could have been reached. 

No error. 
WALKER, J., concurring in result : Having with him so large a quan- 

tity of liquor in packages of different size and covered over with a lap 
robe was sufficient of itself to constitute prima facie evidence of the 
defendant's guilty possession. When proof of a certain fact is made 
prima facie evidence of the main fact to be established, the law does 
not mean that there is any presumption of guilt thereby created, but 
there is sufficient evidence to go to the jury and upon which they may 
convict if there is no countervailing testimony. I t  does not shift the 
burden of proof, but the State is still required to prove its case beyond 
a reasonable doubt. Wig. Ev., see. 2494 (2) ; Womble v. Grocery Co., 
135 N.  C., 474. The case was submitted to the jury in this view of 
the  law, and I am unable to see how any substantial error was com- 
mitted by the court when the jury were permitted to consider all of 
the evidence. The mere fact that reference was made to the statute 
did not prejudice the defendant, when his possession, under the cir- 
cumstances clearly shown by the evidence and not disputed, was 
sufficient to carry the case to the jury. He had the full benefit 
of the doctrine of reasonable doubt upon the whole evidence, (646) 
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which was submitted to the jury, and the case was fairly and correctly 
tried. 

BROWN, J., dissenting: I dissent from so much of the opinion of 
the Court as undertakes to sustain the constitutionality of section 3, 
chapter 434, Laws 1903, relating to the citizens of Union County, to 
wit: "That if any person, other than licensed retail dealers under 
said laws, shall keep in his possession liquors to the quantity of more 
than a quart within said county, it shall be prima facie evidence of his 
keeping i t  for sale within the meaning of this act." 

The provisions of this act make it an indictable offense to keep liquor 
in one's possession with intent to sell it, and at the same time prohibits 
the sale of intoxicating liquors within the county of Union.. Irrespect- 
ive of the provisions of the act, I am of the opinion that there was 
sufficient testimony to be submitted to the jury that the defendant did 
have in his possession liquor with intent to sell it. But inasmuch as 
his Honor in charging the jury gave force and effect to the prima facie 
case contemplated by the statute, I think a new trial should be granted, 
because i t  is impossible for us to determine upon what view of the evi- 
dence the jury rendered their verdict. I am of opinion that the Legis- 
lature has no power to declare that the mere possession of more than 
a quart of liquor shall be prima facie evidence that the possessor in- 
tends to sell it, and thereby subject himself to the penalties and pains 
of a criminal prosecution. The Legislature has not seen fit, even if it 
had the power to do so, to prohibit the use and possession of intoxicat- 
ing liquors within Union County. I t  has only prohibited the keeping 
in possession of intoxicating liquors with intent to sell. The possession 

and use of intoxicating liquors are lawful acts which any citizen 
(647) of that county may do with impunity. The Legislature has very 

extensive powers in respect to fixing, changing, or modifying 
the rules of evidence to be applied by the courts, but the exercise of 
this power in relation to criminal pcoceedings is subject to very im- 
portant limitations prescribed by the organic law of the country, which 
Legislatures, courts and all others in authority must respect. Among 
other limitations, the Legislature cannot deprive any citizen of Union 
County of that equal protection of the laws of the land which is 
guaranteed by the Fourteenth Amendment of the Constitution of the 
United States, nor can i t  deprive such citizen of the protection of that 
fundamental principle which declares him to be innocent until he is 
proven guilty to the full satisfaction of a jury of his peers. This pre- 
sumption of innocence is thrown around the accused and he is entitled 
to i t  at every stage of the legal proceedings instituted against him. I n  
prosecutions under the liquor laws there have been many legislative 
provisions in the different States tending to facilitate the conviction 
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of offenders by admitting presumptive or indirect proof of certain 
facts, and generally these acts have been so framed as to meet with no 
valid constitutional objection; but there is one underlying principle 
which has been observed i n  the preparation of all such acts except the 
one now under consideration. "In criminal cases the limitation has 
bken imposed that the acts declared prima facie evidence of the crime 
must have some relation to the criminal act and tend to prove the 
crime." Jones on Evidence, vol. 1, see. 194, and cases cited. 

One of the most sacred rights which guard the liberty of the citizen 
in  this and all other States of this Union is the presumption of inno- 
cence which the law throws around him. While the Legislature may 
make certain acts of the individual and certain facts connected with 
him prima facie evidence of guilt, yet it is everywhere conceded that 
the act is  obnoxious to the organic law unless the facts have 
some tendency to prove guilt. I n  other words, the Legislature (648) 
cannot by its arbitrary will give to a perfectly lawful and inno- 
cent act an unlawful and criminal effect, or draw from acts warranted 
by law, and which every one may rightfully do, an unlawful, im- 
proper, and criminal intent. By this act the Legislature has with- 
drawn from the citizens of Union County the equal protection of the 
law which is given to the other citizens of the State. I n  no other 
county i n  North Carolina is the citizen so situated that he may per- 
form a perfectly lawful act and enjoy a legal right and at  the same 
time, by the mere force of an arbitrary statute, have inferred from it 
a wrongful and criminal intent. The question as to what is a denial 
of the equal protection of the law is one which has been before the 
Supreme Court of the United States i n  a great many cases. The de- 
cisions of the highest courts of the States will show that i t  is one not 
easily determined. No rule can be formulated that will cover every 
case, but i t  has been generally said that no person or class of persons 

. shall be denied the same protection of the laws which is enjoyed by 
other persons or other classes in  the same jurisdiction and in  like 
circumstances. iVbsouri v. Lewis, 101 U.  S., 31. Justice Field says, 
i n  Barbier v. Connolly, 113 U. S., 27, that "the Fourteenth Amend- 
ment means that equal protection and security shall be given to all 
persons under like circumstances i n  the enjoyment of their personal 
and civil rights." "Due process of law and the equal protection of the 
laws are secured, if the laws operate on all alike and do not subject 
individuals to an arbitrary exercise of the powers of government." 
Duncan v. Missouri, 152 U. S., 377. No  duty rests more imperatively 
upon the courts than the enforcement of these fundamental provisions 
intended to secure with equality the rights which are the foundation 
of all free government. I t  doubtless conduces greatly to the peace, 
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happiness, and morality of a community to prohibit the illicit sale of 
intoxicating liquors, but in  doing so i t  is of equal, if not greater, im- 
portance that the fundamental rights of the citizen under our organic 

law should not be ruthlessly destroyed. "The State has un- 
(649) doubtedly the power by proper legislation to protect the public 

morals, the public health, and the public safety; but if by their 
necessary operation its regulations looking to either of these ends 
amount to a denial to persons within its jurisdiction of the equal pro- 
tection of the laws, they must be deemed unconstitutional and void." 
Connolly v. Sewer P i p e  Co., 184 U. S., 558. 

I do not question the right of the Legislature to make the possession 
of intoxicating liquors with intent to sell an indictable offense, any 
more than I question its right to prohibit the sale of it entirely within 
the entire State or any county or township i n  i t ;  but I do deny its 
right in  the prosecution of crime under such laws to take away from 
the citizen the fundamental rights which are thrown around him to 
protect him from the penalties i n d  pains of a criminal prohecution. 

I t  will be seen bv an examination of the cases. I think, that there 
is absolutely no authority against the position I have taken, although 
innumerable cases can be found i n  which the Legislature has made the 
possession of intoxicating liquors in, certain cases and under certaim 
ciircumstances prima facie evidence of an intent to sell. But I do not 
think my brethern can find any statute where the mere fact of the pos- 
session of three pints of intoxicating liquors under any and all circum- 
stances has ever been made prima facie evidence of a criminal intent 
to sell, or n-here any such statute has ever been upheld by any court 
in this country. I refer to a number of cases: 8. v. Cunningham, 25 
Conn., 195; 8. v. Morgan, 40 Conn., 44; Commonwealth v. Wallace, 
7 Gray (Xass.), 222; Black on Intoxicating Liquors, sec. 60. I n  most 
of these cases the statutes, under consideration relate to certain houses 
wherein liquor is found. Some of them provide that where liquor is 

delivered in  certain quantities such delivery shall be sufficient 
( 6 5 0 )  evidence of sale. S. v .  Hur ley ,  54 Me., 562. Other statutes pro- 

vide that where persons are seen drinking intoxicating liquors 
on certain premises i t  shall be prima facie evidence that i t  was sold by 
the occupant of such premises with intent to be drunk thereon. Statutes 
have been upheld which provided that proof of the finding of liquor 
in the possession of the accused under certain circumstances specified 
in the act shall be received and acted upon by the court as presumptive 
evidence that such liquor was kept or held for sale contrary to law. 
Again, the notorious character of certain premises, when proven, has 
been held to be prima facie evidence of certain facts. The statutes are 
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too numerous to set out or comment upon at length. Suffice i t  to say 
that all of them contain specific circumstances or relate to certain 
premises, and none of them provide that the Mere fact of the posses- 
sion of a quantity of liquor exceeding a quart, without any exception 
whatever, shall be prima facie evidence of crime. 

I n  Com. v. Merchant, 103 N. Y., 148, Judge Earle says: "It mould 
not be possible to uphold a law which made an act prima facie evi- 
dence of crime which had no relation to a criminal act and no tendency 
whatever by itself to prove a criminal act." . . . But such is not 
the effect of declaring any circumstance or any evidence, however slight, 
prima facie evidence of a fact to be established, leaving the adverse 
party at liberty to rebut it. Here the act which is made prima facie 
evidence of an illegal sale takes place upon the premises of the person 
charged; i t  has some relation to and furnishes some evidence of an 
illegal sale, and occurs in a place where liquors are authorized to be 
kept and sold." Judge Peckham, now of the Supreme Court of the 
United States, in People v. Cannon, 139 N. Y., 43, says: "It cannot 
be disputed that the courts of this and other States are committed to 
the general principle that even in criminal prosecutions the Legisla- 
ture may, with certain limitations, enact that where certain facts have 
been proved they shall be prima facie evidence of the existence 
of the main fact in question. The limitations are that the fact (651) 
upon which the presumption is to rest must have some fair rela- 
tion to or natural connection with the main fact. The inference of 
the existence of the main fact, because of the existence of the fact 
actually proved, must not be merely and purely arbitrary." In S. v. 
Shank, 74 Iowa, 652, it is said: "The defendant being authorized to 
keep liquors for lawful purposes, no presumption arises against him 
that they are kept for unlawful purposes. The law will presume, in  
the absence of proof to the contrary, that the defendant kept them 
for lawful purposes, for men are presumed to act in  obedience to the 
law where their acts are not shown to be unlawful." The Supreme 
Court of Indiana says: "We should unhesitatingly declare a statute. 
void which attempts to enact that a person should be convicted of an 
offense upon proof of facts which might be consistent with innocence, 
yet i t  has often been held that the Legislature in defining a crime may 
also enact that proof of facts which are universally recognized as in- 
dicating guilt shall be sufficient prima facie evidence of the commis- 
sion of the offense defined by statute." Tioght v. State, 124 Ind., 361. 
I n  People v. Lyon, 27 Hun. (N. Y.), 180, Judge Lamed says: "In 
the present case the defendant is charged with having sold liquor with 
intent that it should be drunk on the premises. I t  is right to have the 
question tried by jury. That means that the jury are to determine 
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'from their own judgment upon the facts legally given in evidence 
whether or not the defendant is guilty. I f  the Legislature can declare 
that a certain fact is prima facie evidence of the defendant's guilt, such 
a declaration means >hat the jury must convict unless the defendant 
explains away this evidence." I n  giving a number of pertinent illus- 
trations, the learned judge says: "If the Legislature can legally en- 
act such a clause, they might enact that if a dead body were found i n  

any house, that should be prima facie evidence that the occu- 
(652) pant of the house had murdered the deceased, because the legis- 

lative enactment is purely arbitrary and need have no regard 
to the connection or want of connectiop between the evidence and the 
conclusion which is to be proved." 

I n  S. v. Beswick, 13 R. I., 218, the Court says: '(It will be observed 
that the statute makes proof of the facts mentioned in it not only evi- 
dence against the accused, but prima facie evidence of his guilt, so 
that upon proof of that i t  is the duty of the jury to convict unless the 
presumption is rebutted by other evidence. . . . We have carefully 
considered the question, and have come to the conclusion that the 
statute is not constitutional. It virtually strips the accused of the 
protection of the common-law maxim that every person is to be pre- 
sumed innocent until he is proved guilty, which is recognized in  the 
Constitution as a fundamental principle of jurisprudence. . . . 
Certainly, the accused does not have the judgment of a jury if the 
jury is compelled by an artificial rule to convict him upon proof of 
a fact which is consistent with his innocence. . . . Suppose the 
General Assembly were to enact that if any person was generally 
reputed to be guilty of murder i t  should be prima facie evidence of 
his guilt. Could i t  be said that his life or liberty had been taken from 
him by the judgment of his peers? . . . Indeed, to hold ,that a 
Legislature can create artificial presumptions of guilt from facts which 
are consistent with innocence is to hold that i t  has the power to take 
away from the judicial trial' the very element which makes it judicial. 
. . . I t  is true, the accused has the right of defense, and if he can - 
adduce satisfactory evidence he may rebut the statutory presumption, 
but the production of such evidence is not always easy, even with the 
right to testify i n  his own behalf." I n  S. v. Beach, 43 N.  E. (Ind.), 

951, i t  is said: "A law which makes an act prima facie evi- 
(653) dence of crime, which has no tendency whatever to establish a 

criminal act, is unconstitutional and void." 
The right of which the Legidature deprives the citizens ol  Union 

County is probably the most sacred and valuable of all the rights 
guaranteed to the citizens of this country in  our National and State 
constitutions. The words "due process of la1v7' and "equal protection 
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of the laws," as used in the Fourteenth Amendment, mean practically 
one and the same thing. The words, "the law of the land," were bor- 
romed frcm 34agna Cl~ar ta  and have a recngnized significance. Judge 
Cooley, in  his work on Constitutional Limitations, see. 355, cites with 
approval a definition by Judge Edwards, in  Westervelt e. Gregg, 12 
N .  Y., 202 : "Due process of law undoubtedly means i n  the due course 
of legal proceedings, according to those rules and forms which have 
been established for the protection of private rights." The effect in 
criminal prosecutions is to secure to the accused a judicial trial ac- 
cording to the general principles of the common law, and not in  viola- 
tion of those fundamental rules which have been established by the 
common law of the protection of the citizen. Among these rules there 
is none which is more fundamental than the rule that every person 
shall be presumed innocent until he is  proven guilty. "This rule," 
said Judge Belden, in Yeople v. Toinbee, 2 Parker Cr. R., 490, "will 
be found incorporated into many of our State constitutions, and is one 
of those rules which in  our constitutions are compressed into the brief 
but significant phrase, 'due process of law.' " I n  8. v. Divine, 98 
N .  C., 783, Chief Justice Smith quotes with approval from Judge 
Cooley's Constitutional Limitations, 309 : "The mode of investigat- 
ing the fects, however, is the same in all, and this is through a trial 
by jury, surrounded by certain safeguards which are a well-understood 
part of the system and which the Government cannot dispense with." 
"Meaning, as we understand," says Judge Smith,  "that the charge 
must go before the jury and the guilt of the accused proved to them, 
with the presumption of innocence until this is done." I n  
Cummings v. Missouri, 4 Wall., 328, Mr. Justice Field says: (654) 
"The clauses i n  question subvert the presumption of innocence 
and alter the rule of evidence which heretofore under the universally 
recognized principles of the common law have been supposed to be 
fundamental and unchangeabIe." I n  Wynehamer v. People, 13 N. Y., 
446, the Court says that "the Legislature cannot subvert that funda- 
mental rule of justice which holds that every one shall be presumed 
innocent until he is proved guilty." I n  San Mateo v. R. R., 8 A and . 
E. R. R. Cases, 10, the Supreme Court of the United States says: 
"Whatever the State may do, i t  cannot deprive any one within its juris- 
diction of the equal protection of the laws; and by equal protection is 
meant equal security under them by every one on similar terms in his 
life, liberty, and in the pursuit of happiness." , 

Subjecting the statute under consideration to the test as laid down 
by these authorities, the conclusion to my mind is irresistible that it 
is obnoxious to our organic law, both Federal and State. What is the 
fact to be proven which constitutes the gravamen of the offense? I t  
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is certainly not the mere possession of more than one quart of liquor. 
That is a perfectly lawful act, not only in Union County, but in 
every other county in  North Carolina. I t  is the intent to sell which 
constitutes the crime. Does the possession of three pints of liquor 
under any and all circumstances tend to prove that the possessor i'n- 
tends to sell i t ?  I f  it does, the act is constitutional. I f  it does not, 
i t  is violative of the organic law of the land, if the authorities I have 
quoted are worth anything. What is there in  the mere possession of 
three pints of liquor which would tend in the least degree to indicate 
that the owner of i t  kept i t  for sale or ever intended to sell i t ?  There 
are five thousand individuals in this country who purchase liquor for 

their own consumption to one who purchases it for sale. To 
(655) give the act the effect contended for, i t  must be construed with 

reference to the purpose of the one, without having any regard 
whatever to the purpose of the five thousand. The act must not be 
tested by the evidence in  this case. Independent of the act, I am will- 
ing to admit that the evidence was amply sufficient to support a con- 
viction. But the act i n  question is purely arbitrary, and i t  has been 
given that effect. I t  does not, as the cases I have referred to, give 
any specified circumstances under which the presumption shall arise. 
I t  applies to the possession of three pints of wine with as much force 
as to the possession of three barrels of whiskey. A lady who places on 
her dinner table for the entertainment of her guests three pints of claret 
is as much a prima facie criminal as the peddler who hauls around in 
his covered wagon a barrel of ('untaxed corn" with his pint pot tied to 
the spigot. The latter might justly and legally constitute a prima facie 
case of "intent to sell," but it would be impossible to infer such an intent 
from the former. The possession of three pints of liquor in ninety-nine 
cases out of a hundred is far more indicative of an intent to drink than 
of an intent to sell. Yet the statute makes no distinction. I t  ('feeds all 
out of the same spoon," and invests all persons with equal criminality 
in  the eyes of the law, regardless of circumstances or surroundings, 
reason or logic. The individual i n  Union County who dares to have in  
his residence three pints of scuppernong wine, prescribed as a tonic for 
his ailing wife, is in danger of having his liberty taken from him, and 
sent to break rock upon the county roads by virtue of a few little words 
in  this statute. I t  will not do to say that no jury would convict a man 
under such circumstances. H e  is placed on the defensive. The shield 
and panoply of innocence is stripped from him, and he is at  the mercy of 
twelve men. Fanaticism has done worse things than convicting a man 
under such circumstances, however unjustifiable we think it may be. 
This protection is given to the citizen, not to prevent his conviction alone 
when charged with crime, but it is given him to protect him from 
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unjust, improper, mortifying, and expensive criminal proseex- ( 6 5 6 )  
tions, and it is the most valuable and priceless possession the indi- 
vidual has. The citizens of Union County are as much entitled to i t  as 
any other citizens of North Carolina or the United States. 

The Court does not undertake to explain how the possession of more 
than a quart of .liquor can possibly be significant of a purpose to sell, 
and I am at a loss to know. The mere possession of three pints of liquor 
is no more indicative of the owner's purpose and intent in relation to it 
than is the possession of three pints of floul; meal, or anything else. Men 
sell liquor, i t  is true, and so they do other things; but inasmuch as 'the 
vast majority are buyers of such articles and not sellers, I fail to see 
how mere possession of so small a quantity indicates an intent to sell as 
strongly as i t  does a purpose to consume. 

Unless the Court can show that the possession of such a quantity of 
liquor indicates a.purpose to sell, it must hold that the Legislature can 
by arbitrary enactment make a perfectly innocent and lawful act 
evidence of a criminal intent, although such act has no tendency to prove 
guilt. And such is really the effect of the decision in  this case. 

I have cited from the opinions in  a few of the leading precedents 
referred to i n  the judgment of the Court, and the citations sustain fully 
my contention. All the statutes referred to in  the opinion of the Court 
or in the cases cited therein make certain acts, which tend to prove guilt, 
prima facie evidence of it. None of them undertake to make a purely 
lawful act, from which no unlawful intent and purpose can be reasonably 
inferred, evidence of crime. But all the cases, without an exception, 
so fa r  as I can discover, declare that cannot be lawfulljr done. Space will 
not permit me to comment on all these statutes, but I will cite our own 
statute against carrying concealed weapons as an illustration. The 
statute makes the possession of the weapons named in  i t  (pistols, 
bowie-knives, etc.), off one's premises, prima facie evidence of ( 6 5 7 )  
concealment. That act is plainly constitutional. Why? Because 
the weapons named i n  the act may be and commonly are carried 
i n  the pocket and concealed from 1-iew. When the weapon is seen 
i n  the hand of the owner off his premises, it is a fact tending 
to prove that he took i t  from his pocket and thereby had it con- 
cealed on his person. If I had space I could point out the true sig- 
nificance of every act of the Legislature mentioned by the Court, and 
easily show that the facts declared to be prima facie evidence of crime 
have some tendency to prove it, while the fact stated in the act under 
consideration has no such tendency. 

The General Assembly, in  my opinion, has just as much right to de- 
clare that in all indictments in  Union County for having liquor in  
possessiori ~v i th  intent to sell, the defendant shall bc presumed to be guilty 
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and shall be required to establish his innocence, as it had to enact the 
statute in question, wherein, by mere arbitrary words, a perfectly lawful 
and innocent act is declared to be pr ima  facie evidence of a guilty intent. 
There are some things the General Assembly cannot do. I t  may declare 
that hereafter "black shall be white," but i t  cannot make i t  so. S c r  
can it lawfully, by the exercise of its arbitrary will, turn innocence inio 
p7-ima facie guilt. I t  has just as much right to declare that the pas- 
session of a gun shall be pr ima  facie evidence of an intent to kill. 

The Court declares that X u g l e r  v. Kansas,  123 U. S., 623, is a plain 
authority that the act under consideration does not violate the Four- 
teenth Amendment to the Federal Constitution. With the utmost res~ec t  
for the opinion of my brethern, I am constrained to say that the case has 
no bearing whatever on the question at issue in this appeal. I n  -Vugle 
v. Kamsas i t  is decided: (1) That the State of Kansas had the right to 
prohibit the manufacture and sale of intoxicating liquors within the 

State. (2)  That Mugler could not recover the value of his brew- 
(658) ery. (3) That in  prosecutions under the Kansas act it is not 

necessary for the State to affirmatively prove that the defendant 
did not have a permit to sell intoxicating liquors. I do not controvert 
anything decided in that case. The third proposition has always been 
the law i n  North Carolina in  indictments for selling intoxicating liquors 
without license. The ~ossession of the license is a matter of -defense. 
The utter lack of pertinency of the ~ l l u g l e r  case to the one at bar can 
be seen from the following quotation: "It is only a declaration that 
when the State has proven that the place is kept for the manufacture of 
intoxicating liquors (such manufacture or sale being u n l a ~ ~ f u l  except for 
specified purposes, and then only under a permit), the prosecution need 
not prove a negative, viz., that the defendant has not the required license. 
I f  the defendant has such permit, he can easily produce it and thus over- 
throw the prima facie case established by the State." How very different 
is the act we are considering. Under i t  the State can prove the possession 
of three pints of wine in a citizen's private dining-room, who is 
not engaged in any business connected with intoxicating liquors, rest 
its prosecution upon the pr ima  facie case thus made out under the 
statute, whereby a lawful and innocent act is arbitrarily converted 
into evidence of a criminal intent. I f  the jury should from prej- 
udice or fanaticism refuse to believe the defendant's explanation, he 
is helpless. Why? Because the statute has robbed him of the great- 
est protection the citizen has against unwarrantcd prosecution, viz., 
the presumption of innocence thrown around him by {the funda- 
mental l e m .  The Court would have done well to quote some of the 
forcible utterances of J u d g e  Ha8rlan in the H u g l e r  case. H e  says: "It 
does not at all follow that every statute enacted ostensibly for the pro- 
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motion of these ends is to be accepted as a legitimate exertion of the 
police powers of the State. There are, of necessity, limits beyond which 
legislation cannot rightfully go.?' And again : "Undoubtedly, 
the State, when providing by legislation for the protection of (659) 
the public health, the public morals, or the public safety, is subject 
to the paramount authority of the Constitution of the United States, and 
may not violate rights secured or guaranteed by that instrument." 

I n  conclusion, I will say that I sympathize deeply with a11 legislative 
efforts to extirpate illicit traffic in intoxicating liquors, and will be 
found sustaining all such laws when within the legislative power. But 
I cannot conscientiously assist in  laying the judicial axe to the most 
valuable and sacred of all the fundamental rights of civil liberty, viz., 
the legal right to be adjudged by the court innocent unless the State has 
offered evidence teading to prove the commission of a crime. The citi- 
zens of Union County are as much entitled to the protection of this or- 
ganic law, in  the prosecution of any and all offenses, as are the other 
citizens of the State, and, when i t  is denied to them, as it is by this 
statute, they are denied the equal protection of the "law of the land," 
and are at  the mercy of capricious and uncertain jurors. 

For  the reasons I have attempted to give, I think there should be a new 
trial, and the court below directed to submit the case to the jury upon 
the evidence without reference to any prima facie case under the statute. 

Cited: 8. v. McGinnis, Post 731; Daniels 2). Homer, 139 N. C., 243; 
Furr v. Johnson, 140 N .  C., 162; In re Applicants, 143 N .  C., 23; Stone 
v. R. R., 144 N. C., 226; Overcash v. Electric Co., ib., 578, 584; S. v. 
Dowdy, 145 N. C., 439; S. v. Williams, 146 N.  C., 626; Burns v. Tom- 
Zinson, 147 N .  C., 635; S. v.  McDondd, 152 N. C., 805; S. v. Watkins, 
164 N.  C., 427, 429; S. v. Wilkerson, ib., 431, 436, 411; X. v. Russell, ib., 
485, 486; Drainage Comrs. v. Jfitchell, 170 N. C., 325 ; S. 11. Randall, ib., 
757; Power Co. v. Power Co., 175 N.  C., 679; S. v. Bean, ib., 749, 752; 
S.  v. Price, ib., 808; S. v. Baldwin, 178 N .  C., 697; Tatham v .  111fg. Co., 
180 N.  C., 630; 8. v. Helms, 181 N. C., 569. 
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STATE v. HAYES. 

(Filed 25 April, 1905.) 

Rape-Collateral Writing-Cross-examination -4s to Contents of Letter. 

In an inclictmellt for rape, the prisoner had a right to cross-examine the 
prosecutrix as to the contents of a letter by her to him after the 
alleged rape, for the purpose of showing that the sexual relations Between 
them were voluntary on her part; the prisoner was not required to offer 
the letter itself as evidence (although at the time in the hands of his 
counsel), it being collateral to the matter at issue. 

INDICTMENT for rape against C. E .  Hayes, tried by Ward, J., and a 
jury, at November Term, 1904, of ROBESON. The prisoner was convicted 
of the crime of rape upon the person of one Mary Inman, and from the 
sentence of death pronounced by the court, appealed. 

Robert D. Gilmer, Attorney-General for  the State: 
John D. Shaw, Jr., and R. E. Lei  for prisoner. 

BROWN, J. The prosecutrix, Mary Inman, was examined as a witness 
for the State and said in substance that the alleged assault occurred at 
her mother's house on Thursday, 30 June, 1904; that at the time 
the prisoner came to her mother's home and saw the prosecutrix in 
the parlor; that he shut the door and locked i t ;  and after giving all the 
details, prosecutrix states that the prisoner forced her, while standing up, 
to have sexuaI intercourse with him. On cross-examination she stated 
that she made no outcry because she was afraid the prisoner would kill 
her, as he was armed with a pistol and threatened to use it. The prose- 

cutrix further testified that she went to church on Sunday night; 
(661) that she saw the prisoner, and he handed her a note. She states 

that she did not read the note, but stuck it in her belt and 
kept it there during the service, then put i t  in her bureau drawer; after- 
tvards tried to read i t ;  could not do it, and tore i t  up ;  that she got 
another note from prisoner on Monday morning, and wrote him a letter 
on Tuesday. She further states that she told the prisoner in this note, 
which she wrote him on Tuesday morning, that "if I would deliver my- 
self up to him for five minutes he had promised to let me alone." "I 
told him in  the note that I trusted him and expected him to keep his 
promise." Prosecutrix admits that she ate a watermelon with the pris- 
oner on Monday afternoon. She testified on cross-examination that 
while eating the watermellon, prisoner asked her to have intercourse 
with him again. "I said I would have to ask my mother, and he pro- 
posed that we ask her together." Prosecutrix further says that on Mon- 



N. C.] S P R I N G  TERM, 1905 

day night she went out to the kitchen and had sexual intercourse with 
the prisoner, and that her mother knew that she was in the kitchen with 
him. She also states that she had intercourse again with the prisoner 
on Wednesday night, and that her mother knew she was in  the kitchen 
with him on that night. The prosecutrix claims, however, that these 
several act? of intercourse succeeding the first were brought about by 
fear of the prisoner and by threats, intimidation, and force on his part. 
Upon cross-examination prisoner's counsel asked the witness the follow- 
ing question: "Did you not, in  your letter of Tuesday, say to Hayes 
that you could not see him again?" State objected. The objection was 
sustained, and prisoner excepted. I t  is stated in the case that this letter 
of Tuesday, which the prosecutrix wrote the prisoner, was then in  court 
and in  the hands of the prisoner's counsel a t  the time the question was 
asked. The prisoner's counsel was doubtless attempting to bring out the 
whole of the contents of the letter. 

I n  refusing to admit this testimony, we think his Honor com- 
mitted error. The prisoner had a right to cross-examine the prose- ( 6 6 2 )  
cutrix as to the contents of this letter. The letter was purely 
collateral to the matter a t  issue before the court, and it did not require 
that the letter should be introduced as the only legal evidence of its 
contents. Inasmuch as it was written by the prosecutrix herself, it was 
competent to draw out of her personally all the contents of that letter 
for the purpose of showing that the sexual relations between her and the 
prisoner were voluntary on her part and were not brought about by fear 
and the overpowering intimidation of the prisoner. The prisoner would 
not be required to offer the letter itself as evidence, if he could elicit the 
facts therein from the State's witness. We can easily see that i t  would 
be a perfectly legitimate and very effective method of getting before the 
jury the facts alleged to have been contained in  the letter of prosecutrix 
by drawing them out of the prosecutrix herself on cross-examination. L'. 
v. Ferguson, 101 N. C., 841. 

Upon a careful consideration of all the testimony in this case, while 
i t  may be possibly sufficient to be submitted to the jury, we cannot re- 
f ra in  from expressing the hope that upon another trial, inasmuch as the 
prisoner's life is at stake, the State will be able to strengthen the case 
made out on the first trial, if a verdict of guilty of a capital felony 
should be insisted upon by the solicitor. 

I n  this connection we will call attention to the language of Sir 
Matthew Hale, 1 Pleas of the Crown, 633: "It is true, rape is a most 
detestable crime, and therefore ought severely and impartially to be 
punished with death; but i t  must be remembered tha t - i t  is an accusa- 
tion easy to be made, hard to be proved, but harder to be defended by 
the party accused, though ever so innocent." He  then gives account of 
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two tr ia ls  f o r  r a p e  which took place before h i m  a t  t h e  Suffolk Assizes, 
a n d  says:  "I only mention these instances t h a t  we  m a y  be  the  more  
cautious upon  t r ia ls  of offenses of th i s  nature,  wherein t h e  court and  

j u r y  m a y  wi th  so much ease be imposed upon  without great  care  
(663) a n d  vigilance, t h e  heinousness of t h e  offense m a n y  times t rans-  

por t ing  t h e  judge and  j u r y  w i t h  so much  indignat ion tha t  they 
a r e  overhastily carr ied o n  to t h e  conviction of t h e  person accused thereof 
b y  t h e  confident testimony of sometimes false  a n d  malicious witnesses." 

N e w  trial.  

STATE v. HOUGH, 

(Filed 2 May, 1905.) 

Homicide-Self-defense-Assaults With alzd Without Pelonious 
Intent-Rights of Perso% Assaulted. 

1. A charge that  if the j;ry believed the evidence of the defendant he would 
a t  least be guilty of manslaughter, excludes any idea of self-defense and 
was rroneous, if, taking the defendant's testimony in its most favorable 
aspect, an inference of self-defense might have been reasonably drawn 
therefrom by the jury. 

2. The fact that the defendant procured a pistol on the morning of the homi- 
cide is  not conclusive evidence of a n  intent to unlawfully use it  if a n  
emergency arose, where it  appears that  the deceased had threatened to 
kill the defendant and there was a great disparity in the size and strength 
of the two men. 

3. If  a n  assault be committed under such circumstances as  to naturally induce 
the defendant to believe that the deceased mas capable of doing him great 
bodily harm, and intended to do it, then the law will excuse the killing, 
because any man who is not himself legally in fault has the right to save 
his own life, or to prevent enormous bodily harm to himself. 

4. There is  a distinction between an assault with felonious intent and assault 
without felonious intent; in the former a person attacked is under no 
obligation to fly, but may stand his ground and kill his adversary, if need 
be; in the latter, he may not stand his ground and kill his adversary, if 
there is  any way of escape open to him. 

(664)  INDICTMENT against W. L. H o u g h  f o r  t h e  murder  of one Georgc 
Hartsel l ,  heard by W. R. Allen, J., and  a jury, a t  October Term, 

1904, of CABARRUS. T h e  prisoner was  convicted of manslaughter,  and 
f r o m  t h e  judgment of t h e  court he  appealed. 

Robert D. Gilmer, Attorney-General, for the State. 
Montgomery & Crowell for prisoner. 

476 



N.  C.] S P R I N G  TERM, 1905 

BROWN, J. His Honor charged the jury that if they believed the 
evidence of the defendant he would at  least be guilty of manslaughter, 
to which the defendant excepted. I t  follows, therefore, from the charge 
of his Honor, that any idea of self-defense was excluded, and if, tak- 
ing the defendant's testimony in  its most favorable aspect, an inference 
of self-defense might have been reasonably drawn by the jury from 
the testimony of the defendant, then there was error i n  the charge of 
the court. 

The defendant's wife testified that the deceased made an improper 
proposal to her in  the field where she was at work; that he was her 
stepfather; that she declined, and the deceased went off and in  a short 
while returned and renewed the proposition, and said: "If you don't 
consent, tell your husband I am going to kill him"; that she told her 
husband of ,this conversation. The defendant then testified i n  his own 
behalf, as follows: "My wife told me that night what the deceased 
had said. I went next morning and borrowed a pistol. That evening 
I was a t  work i n  my field when deceased came to me and wanted to 
exchange his horse for mine to work to the reaper. I told him 1 wanted 
a settlement. H e  went off ahd returned late in  the evening and asked 
where Mary, my wife, was. I told him I did not know, and 'you are 
the cause of her being gone.' H e  started towards me, rolling up his 
sleeves. I told him to stand off; he kept advancing, and I shot, and 
gave back four cotton rows. H e  kept advancing, and I shot four 
times as I retreated. H e  got near enough to grab at  me. The  (665) 
last time I shot he stopped. I was twenty-five steps from my 
house. When I began to  shoot he was about seven cotton rows from 
me. At  the time I shot him he was approaching me rolling up hi$ 
sleeves. I saw no weapon. I saw him go to the house from the field 
and come back through the field to me, and I thought he had gone to 
his house and got something. H e  looked mad and showed fight. I 
knew he was a very strong, large, muscular man, weighing agout two 
hundred pounds. I weigh one hundred and twenty-two pounds. The 
land I lived on and worked belonged to the deceased. I did not have 
the pistol when he came to the field the first time. The wounds were 
the cause of his death." Thomas Bost testified as to the dying declara- 
tions of the deceased, as follows: "Hartsell said he was going to die, 
Said he was willing to suffer the punishment. That he would not hurt 
a hair on Hough's head. Said he thought Hough justifiable in what 
he did." There was also evidence tending to prove that the general 
character of the deceased was bad for violence, and that the defendam 
knew i t ;  that he was a large and powerful man physically, very mus. 
cular, and weighing about two hundred pounds, and that the defendant 
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was a very small, weakly man, weighing one hundred and twenty-two 
pounds, and of excellent character. 

I t  is contended by the State that the fact that the defendant procured 
a pistol on the morning 3f the homicide is to be taken as conclusive evi- 
dence of an intent on the part of the defendant to unlawfully use the 
pistol if an emergency arose, and that he was in  fault in entering into 
the combat with a deadly weapon. This would probably be a legit- 
imate argument, but for the fact that the testimony discloses that the 
deceased threatened to kill the defendant; that he told the defendant's 
wife to tell him so, a] d in view of the fact that there mas a great dis- 

parity in  the s \ ze and strength of the two men, it does not fol- 
(666) low necessarily that the defendant's purpose was to do more than 

defend himself. The defendant's testimony, if believed by the 
jury to be true, establishes the following facts: That the defendant 
was at  his own home attending to his business; that the deceased came 
to the defendant's. house; that he was a very powerful, violent, and 
dangerous man; that he had threatened to kill the defendan , and tolJ 
t.he defendant's wife to tell him so; that a t  the time of the shooting - 
he was advancing on the defendant in a striking attitude; the defen- 
dant orders him to stop. I t  is a fair inference to suppose that the de- 
rendant thought the deceased was advancing upon him for the purpose 
of carrying into execution the threat he had made. The defendant 
retreats and gives back, although he is on his own premises. This pow- 
erful and dangerous man continues to advance, rolling up his sleeves: 
one shot does not stop him; he did not stop until the fourth and fatal 
shot. 

I t  is undoubtedly true that if two engage in a fight upon a sudden 
quarrel, one being unarmed and the other armed, and one kills the other 
with a deadly weapon, i t  is at  least manslaughter. 8. v. Curry, 46 
N. C., 280. But if the defendant's evidence is to be believed, this was 
not a fight upon a sudden quarrel. H e  had a right to suppose that the 
deceased was advancing on him for the purpose of carrying into execu- 
tion his previous threats; and if under such circumstances the jury 
should find that the defendant had reasonable ground to believe that 
the deceased intended to do him great bodily harm, then he had a right 
to defend himself; and if the jury should find that the use of a deadly 
weapon under such circumstances, considering the enormous Ffference 
in the size and strength of the two men, was necessary in order to make 
his defense effectual, then the defendant would not be guilty. If the 
assault was committed under such circumstances as would naturally 
induce the defendant to believe that the deceased was capable of doing 
him great bodily harm and intended to do it, then the law would 
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excuse the killing because any man who is not himself legally in (667) 
fault has the right to save his own life or to prevent enormous 
bodily harm to himself. 8. v. Lipscomb, 134 N. C., 692. The general 
rule is that "one may oppose another attempting the perpetration of 

. a felony, if need be, to the taking of the felon's life, as in the cttse of 
a person attacked by another, intending to kill him, who thereupon 
kills his assailant, he is justified." 2 Bishop's Criminal Law, sec. 332. 
There is a distinction made by the text-writers on criminal law, which 
seems to be reasonable and supported by authority, between assaults 
with felonious intent and assaults without felonious intent. "Ip the 
latter, the person assaulted may not stand his ground and kill his abver- 
sary if there is any way of escape open to him, though he is allowed to 
repel force by force and give blow for blow. I n  the former class, where 
the attack is made with murderous intent, the person attacked is under 
no obligation to fly, but may stand his ground and kill his adversary, if 
need be." 2 Bishop's Criminal Law, sec. 6333, and cases cited. It is said 
i n  1 Easi Pleas of the Crown, 271 : "A man may repel force by force in 
defense of his person, habitation, or property against one who mani- 
festly intends or endeavors by violence to commit a felony, such as 
murder, rape, burglary, robbery, and the like, upon either. I n  these 
cases he is not obliged to retreat, but may pursue his adversary until 
he has secured himself from all danger, and if he kill him in so doing 
i t  is called justifiable self-defense." The American doctrine is to the 
same effect. See S. v. Dixon, 75 N. C., 275. 

I t  i s  true. there is no evidence that the deceased was armed with a 
deadly weapon-at least, none was exhibited-but the evidence does 
show that the deceased had sent word to the defendant that he in- 
tended to kill him, and the defendant had a right to suppose that the 
deceased was endemoring to carry out his threat and was prepared 
to do it. Then, again, the evidence shows there was an enor- 
mous disparity in the relative strength and power of the defen- (668) 
dant and deceased, the one being a weakly, delicate man of very 
small stature; the other, in  comparison, being a giant of violent na- 
ture, and evidently capable of either killing the defendant or doing 
him great bodily harm without the aid of a weapon. The defendant 
was on his own premises, engaged in his peaceful pursuits, at  the 
time the deceased advanced on him in a manner giving unmistakable 
evidence of his purpose to do the defendant bodily harm. How was 
the defendant expected to receive him? I n  the oft-quoted language 
of Judge Pearson in 8. v. Floyd, 51 N. C., 392, "One cannot be ex- 
pected to encounter a lion as he would a lamb," and the measure of 
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force which the defendant was permitted to use under such circum- 
stances ought not to be weighed in "golden scales." 

We think the case should have been submitted to the jury with 
appropriate instructions by the court. 

New trial. 

Cited: S .  v. Elevim, post, 670; S.  v. Hill, 141 N. C., 771; S. v. 
Lilliston, ib., 862, 871; 8. v. Kimbrell, 151 N. C., 710; S. v. Rowe, 
155 N. C., 447; 8. v. Dove, 156 N. C., 658; 8. v. Lucas, 164 N. C., 
474;, S. v. Johnson, 166 N.  C., 396; S. v.  Ray ,  ib., 431; S. v. Heavener, 
168 N. C., 162. 

I STATE v. BLEVINS. 

(Filed 16 May, 1905.) 

Homicide-Self-defense-Felonious Assaults-Necessity for Killing- 
Question for Jury-Duty of Ret~eat ing  

1. Where a man is without fault and an assault with intent to kill is made 
upon him, he is not required to retreat, but may stand his ground, and 
if he kill his assailant, and it is necessary to do so to save his own life 
or protect his person from great bodily harm, it is excusable homicide. 

2. T'he necessity, real or apparent, for billing one's assailant to protect one's 
self is a question to be determined by the jury on the facts as they reason- 
ably appeared to the one assailed. 

3. In ordinary assaults (not felonious), even with a deadly weapon, a man 
assailed is required to withdraw if he can do so, and to retreat as far as 
consistent with his own safety, before killing his assailant in self-defense. 

(669) INDICTMENT against Flem Blevins for murder of J. J. Buch- 
anan, heard by NcNeilZ, J., and a jury, at February Term, 1905, 

of MITCHELL. The jury found the prisoner guilty of manslaughter, 
and he c~xcepted and appealed from the judgment pronouncel. 

Robert D. GiZmer, Attorn"ey-General, for the State. 
S. J .  Ervin  and W.  C. iVewland for defendant. 

HOKE, J. There was evidence of the State tending to show that the 
prisoner mas guilty of murder. The prisoner testified in his own be- 
half that he was, on his way to town and came up to Jason Harrell's 
house,'ivhere a lot of men were assembled. One Waits Harrell and his 
son, George, were in a fuss, and witness interferred to try and keep it 
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down. George had threatened to kill his father, and each had a gun. 
Some of the men had hold of George, and witness took hold of Waits 
Harrell's gun and wrenched i t  out of his hand and was going off with 
it. As the prisoner walked away with the gun, he saw the deceased 
cutting at Jason Harrell; had given him a severe wound and was rak- 
ing at him with a knife, when the prisoner called to the deceased to 
"stop that"; was walking towards them, called two or 'three times and 
said, "Don't do that," "Put that up," when the deceased turned and 
came at witness "full dive with a knife." The witness "kinder backed 
to the right," said "Take care, take care," and as he  was coming on, 
the witness pointed the gun and fired and killed him. H e  was coming 
on in a ~tooping position with his left hand extended and right hand 
raised. The witness shot him because witness thought he was going 
to kill him with that knife. The witness had nothing against him. 
The deceased chme on the witness very brisk, and the witness never 
retreated very tar-didn't have time to. At the time the witness 
said 'Won't do that," the deceased was raking at Jason Harrell (670) 
with his knife. H e  fell near the end of the gun. The deceased 
was runrring on the witness "full dash," when the witness shot. He  
never pcinted thc gun at the deceased till he started at the witness. 

I n  apt time the prisoner requested the court to give the jury the 
follow in^ instruction: "4. I f  the deceased attacked the prisoner with 
a deadly weapon, to wit, a knife, intending to kill him, then the pris- 
oner was not required to retreat, but had the right to stand his ground 
and repel force with force, and to kill the deceased if necessary to de- 
fend himself from death or great bodily harm . . ." The court de- 
clined to give this instruction, and the prisoner excepted. 

To another prayer, in substance, that if the deceased assaulted the 
prisoner with a knife and with intent to kill under the circumstances 
as stated by him, and i t  was necessary for the prisoner to kill the de- 
ceased to save his own life or protect his person from great bodily 
harm, such killing would be excusable on the ground of self-defense, 
the court added, "if the prisoner was unable to retreat with safety." 

I t  has been established in this State by several well-considered de- 
cisions that where a man is without fault, and a murderous assault is 
made upon him-an assault with intent to kill-he is not required to 
retreat, but may stand his ground, and if he ki!l his assailant and it 
is necewary to do so in order to save his own life or protect his person 
from great bodily harm, it is excusable homicide, and will be so held 
(8. v. Harris, 46 N. C., 190; S. v. Dixon, 75 N. C., 275; 8. v. Hough, 
ante, 663) ; this necessity, real or apparent, to be determined by the 
jury on the facts as they reasonably appeared to him. 

True, as said in one or two of the decisions, this is a doctrine of 
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rare and dangerous application. To have the benefit of it, the ?is- 
saulted party must show that he is free from blame in  the matter; that 

the assault upon him was with felonious purpose, and that he 
(671) took life only when i t  was necespary to protect himself. I t  is 

otherwise in ordinary assaults, even with deadly weapons. I n  
such case a man is required to withdraw if he can do so, and to retreat 
as far as consistent with his own safety. S. v. Kennedy ,  91 N.  C., 572. 
I n  either case, he can only kill from necessity. But, in the cne, he can 
have that necessity determined in  view of the fact that he has a right 
to stand 4is ground; in  the other, he must show as one featare of the 
necessitp that hc has retreated to the wall. 

Without intending i n  any way to pass on the probative force of the 
testimony, there was evidence on the psrt  of the prisoner tending to 
show that he was without fault, and that the deceased made an assault 
upon him with intent to kill, and with present power to carry out his 
felonious purpose. If this is true, the prisoner had a right to stand in 
his defense, and to have that phase of his testimony submitted to the 
jury, without requiring him to show that he endeavored to retreat. I n  
so modifying one of the prisoner's prayers for instructions and in re- 
fusing the other, there was error committed, which entitles the prisoner 
to a new trial, and i t  is so ordered. 

New trial. 

Cited:  S. v. Lillisto.n, 141 N.  C., 862; S. v. Kimbrel l ,  151 N. C., 
710; 8. v. C O X ,  153 N.  C., 642; S. v. Rowe,  155 N.  C., 447; S. v. Dove, 
156 N. C., 658; S. v. h c a s ,  164 N. C., 473; S. v. Gaddy,  166 N .  C., 
346; S. e. Robertson, ib., 362; S. v. Johnson,  ib., 396; 8. v. R a y ,  ib., 
430; S. v. H a n d ,  170 N. C., 706. 

(672) 
STATE v. DUNN. 

(Filed 16 May, 1905.) 

Embe,-dement-Bankers-Misuse of Funds-Fraudulent Intent- 
Quest ion for J u r y .  

1. Under section 1017 of The Code two offenses are created which apply to 
certain officers of benevolent or religious institutions. One offense is the 
lending their moneys without consent; the other is the failure to account 
for such moneys. 

. 2 .  If the money of a society, of which defendant was treasurer, was deposited 
in his private bank as a general deposit, and put in general use and circu- 
lation as other bank deposits with the consent of the society, the defendant 
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was not guilty of any offense, though he became insolvent aud could not 
settle on demand. 

3. But if the defendant used the money of the society in his banking business 
without its knowledge and consent, and appropriated it to his own use 
with fraudulent intent, neither the fact that he became insolvent and 
suspended his banking business, nor that he afterwards had an agreement 
with the society as to the time when he was to pay the indebtedness, 
would be any defense to the charge of embezzlement under section 1014 
of The Code. 

4. In indictments for embezzlement, the fraudulent intent of the defendant 
in using the money is an essential element of the crime, and is peculiarly 
a question for the jury. 

INDICTMENT for embezzlement against Charles F. Dunn, heard by 
Moore, J., and a jury, at  November Term, 1904, of LENOIR. The bill 
was drawn under section 1014 of The Code. The defendant was con- 
victed, and appealed. 

Robert D. Gilmer, Atto~ney-General, and Land & Cowper for the State. 
N o  counsel for defendant. 6 

BROWN, J. The defendant was formerly indicted under section 
1017 of The Code, and on appeal to this Court i t  was held that the 
character of the society was not the kind described in  sec- 
tion 1017. Under that section two offenses are created, which (673) 
apply only to certain officers of benevolent or religious insti- 
tutions. One offense is the failure to account for such moneys. What 
is said in  the opinion of the Court relates to the indictment under that 
section (134 N. C., 664). After that opinion was handed down, the 
solicitor indicted the defendant for the offense of embezzlement under 
section 1014. 

The objections of the defendant to this last bill of indictment are 
untenable and were all properly overruled. 

The testimony of the defendant himself tended to prove, if believed 
to be true, that he conducted a small private banking institution in the . 

town of Kinston, which was patronized to some extent by people of his 
race; that the money belonging to the unincorporated society of which 
he was ireasurer was deposited in  the defendant's bank; and put in 
circulation and used i n  the general business of the bank, as other gen- 
eral cleposits are used; that this was done by consent of and with the 
knowledge and approval of the society and its members. There was 
evidence by the State tending to contradict this. 

His  Honor 'instructed the jury that if they "shall find that the Love 
and Union Society No. 1, consented that the defendant should keep the 
moneys of the society i n  his private banking institution, together with 
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the other moneys of the bank, it was not a conversion for the defendant 
to use the same, but that the conversion took place upon his failure to 
pay or settle on demand, and that notwithstanding the fact that the 
defendant mav have used the fund in  his bank with the consent of the 
society, that a failure to pay or settle on demand would be an unlawful 

conversion, and if done with a dishonest, corrupt, or fraudulent 
(674) intent, the defendant would be guilty of embezzlement.'' 

I n  this instruction there is error. The judge should have in- 
structed the jury that if the money was deposited in the defendant's 
private hank-as-a general deposit, and put in general use and circula- 
tion :IS other deuosits, and this was done by the consent and with the 
approval of the society or of its controlling officers, the defendant 
.vould not be guilty of any offense. But if the defendant used the 
money of the society in  his banking business without its knowledge and 
consent, and approiriated it to his-own use with fraudulent intent, the 
fact that he became insolvent and suspended his banking business 
would be no defense to the charge in this bill of indictment. Nor 
would the fact that he afterwards had "an agreement with the com- 
mittee of the society" as to the time when he was to pay the indebted- 
ness, relieve the defendant from the consequences of a criminal act. 

We think the court below should have given prayer No. 1 or prayer 
No. 14. Both relate to the same thing, to wit, the fraudulent intent 

u z  

of the defendant in using the money. I n  indictments for embezzle- - 
rnent, that is peculiarly a question for the jury and is an essential 
element of that crime. S. v. McDonald, 133 N .  C., 680. 

We have not been favored with either argument or brief on the 
part of the defendant, but as the case is to be tried for the third time, 
we have endeavored to uoint out all the errors which we have been 
able to discover in this record. 

New trial. 

( 6 7 5 )  
STATE v. GARLAND. 

(Filed 16 May, 1905.) 

H'lmicide-Manslaughter-Self-defen,se-Yrovoking Bight. 

1. Where a man provokes a fight by unlawfully assaulting another, and in 
the progress of the fight kills his adversary, he will be guilty of man- 
slaughter at least, though at the precise time of the homicide it was 
necessary for the original assailant to kill in order to save his own life. 
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2. In case of a mutual combat, in order to excuse the killing on the plea of 
self-defense, it is necessary for the accused to show that he quitted the 
combat before the mortal wound was given, and retreated as far as he 
could with safety, and then, urged by mere necessity, killed his adversary 
to save his own life. 

CONNOR and WALKER, JJ., dissent. 

INDICTMENT against Elisha Garland for murder, heard by Neal, J., 
and a jury, at August Term, 1904, of MCDOWELL. The evidence con- 
sidered necessary to a proper underslanding of the decision k as 
follows : 

Alfred Williams, for  the State, testified that "Just before deceased 
came in  prisoner was drinking, cursing, and talking. I was in there 
when deceased came in. When he came in  he walked up to the stove 
and turned his back to it. Prisoner told Calicutt, the deceased, to 
put some coal in the stove. Deceased said, 'I am not working here.' 
Prisoner told him again about the stove and fire. Deceased said he 
had ilo ~i l thor i ty  there. Prisoner said, 'Damn you, you will do it, too.' 
Calicutt turned around. Prisoner caught him in the collar, shoved 
him back, and shot him between the eyes. When prisoner had de- 
ceased by  the collar one of the men said, 'Don't do that, Leish; quit.' 
Calicutt never said anything but what I have told. When the shot 
was fired, deceased fell. Prisoner dropped his pistol, picked i t  up, 
o ~ e n e d  the door with both hands and went out. Calicutt went 
out on the platform. Nothing was said except what I have (676) 
told.'' 

As to dying declarations of deceased, James Calicutt testified: "De- 
ceased was my son. H e  lived eight days after he was shot between 
the eyes. He  was conscious all the time. He told me when he came 
home that he was shot. H e  said every day he was going to die; asked 
me and his mother to pray for him. He  said he had been to the 
festival; started home; went down to the railroad bridge with some 
others who were going to a wake at Morehead City (in this county). 
H e  got to the bridge and said he would not go further; went into the 
depot to see what time i t  was, and some one, he did not know who, 
asked him to make a fire in the stove. H e  told the man, 'I don't work 
here.' The man said, 'You've got to make it, for I am cold.' This 
fellow said, 'Maybe you are not going to do it.' Deceased said, 'No, 
for I don't work here.' The man said, 'God damn you, I'll see if f 
can make you do it,' grabbed me (deceased) in the collar and shot me.' 
Deceased said he fell behind the door." 

The prisoner, Elisha Garland, testified in  his own behalf: "I laid 
down and dozed off to sleep. When deceased came in the door slam- 
med and woke me. That was the time Ive Calicutt, deceased, came 
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in. I had not seen him before. Did not know him. I was lying 
where the partition between the seats was torn out, on my left side, 
asleep. Door slammed and I woke. I raised my head and laid down 
again. Cold chill ran over me. I looked and saw the darkey stand- 
ing up near the stove with his back to it. I said, 'Partner, wake that 
man and tell him to put some coal in  the stove.' H e  said, I have 
nothing to do with waking him.' I said, 'Can't you wake him and 
tell him to make a fire i n  the stove?' H e  turned his head to the left 
and paid, 'Who are you-a witchell County son of a bitch?' I said, 
'Don't yon say that any more,' I jumped up and said, 'You have got 

that to take back.' H e  said, 'I don't say a damn thing to take 
(677) back.' I said, 'There have been men who said things and took 

back.' He  said, 'You damn liar, you son of a bitch, I will shoot 
your heed off.' Threw his right hand to his right hip, threw himself 
to the right and turned on his heel. I drew a revolver and fired. I 
fired when he threw himself around. His face was straight towards 
me. I dropped my pistol when I went to open the door, picked i t  up 
and went out the door and left. H e  was standing up on the south side 
and I walked up to him on the north side. I walked up from where I 
was lying a t  the stove, ten or twelve feet to where he was, and the 
shot was fired in  two minutes." 

On cross-examination prisoner testified: "I saw no firearms on the 
deceased. No gun or knife, no rock or stick. H e  never moved one 
step towards me. Saw no stick. Made no attempt to strike me. The 
Governor offered a reward for me. I was found in  Mitchell County. 
I never heard Hollifield say, 'Stop, Leish; don't do that.' I came 
over here to work. Did not bring my trunk or any clothes except 
what I wore. When I told him he had to take that back, then i t  was 
I walked up to where he was, a t  the side of the stove. 1 was indicted 
for marrying a woman through a joke. I have been in the U. 5. 
Army; joined in  1902. I gave in  my age as 18. I was not sworn as 
to my age. I was in the army fourteen months. The mock marriage 
took place in  the woods. I was drunk once six or eight years ago." 

The court among other things instructed the jury, after reciting all the 
evidence, that if they believed the prisoner's evidence and that of his wit- 
nesses to be true, he would a t  least be guilty of manslaughter. To the 
foregoing charge the prisoner in  apt time excepted and assigned the same 
as error. This was the only exception as to the charge given. 

The jury rendered a verdict of guilty of manslaughter, and 
(678) from the judgment thereon the prisoner appealed. 

Robert  D. Gilmer, Attorney-General,  for the State. 
A. C. A v e r y  and P. J.  Sinclair  f o r  prisoner. 
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HOKE, J., after stating the case : I t  is the law of this State that where 
a man provokes a fight by unlawfully assaulting another and in  the pro- 
gress of the fight kills his adversary, he will be guilty of manslaughter at  
least, though at the precise time of the homicide it was necessary for 
the original assailant to kill in order to save his own life. This is ordi- 
narily true where a man unlawfully and willingly enters into a mutual 
combat with another and kills his adversary. I n  either case, i n  order to 
excuse the killing on the plea of self-defense, i t  is necessary for the ac- 
cused to show that he '(quitted the combat before the mortal wound was 
given, and retreated or fled as far  as he could with safety, and then, urged 
by mere necessity, Idled his adversary for the preservation of his own 
life." Foster's Crown Law, p. 216. 

The same author says on page 277: "He, therefore, who,-in case of a 
mutual conflict, would excuse himself on the plea of self-defense, must 
show that before the mortal stroke was given he had declined any further 
combat and retreated 'as far  as he could with safety, and also that he 
killed his adversary through mere necessity and to avoid immediate 
death. I f  he faileth i n  either of these circumstances he will incur the 
penalty of manslaughter." To the same effect is Lord Bale, who lays 
i t  down, "That if A assaults B first, and upon that assault B reas- 
saults A: and that so fiercely that A cannat retreat to the wall or 
other now ultra without danger of his life, and tben kills B, this shall 
not be interpreted to be se defendendo, but to be murder or simple 
homicide (manslaughter), according to the circumstances of the case; 
for, otherwise, we should have all the cases of murder or manslaughter, 
by way of interpretation, turned into se defendendo." 

This principle was approved and applied in  this State in  S. v. 
Brittain, 89 N .  C., 481. ' There i t  was held that when a prisoner 
makes an assault upon A and is reassaulted so fiercely that he cannot 
retreat without danger of his life, and the prisoner kills A, the 
killing cannot be justified on the ground of self-defense. The. (679) 
first assailant does the first wrong and brings, upon himself the 
necessity of slaying, and is therefore not entitled to the favorable 

, 

interposition of the law. Applying this dictrine to the facts of this 
case, the Court is of opinion that no error has been committed. 

According to the prisoner's own version of the occurrence, he was 
asleep in  the waiting-room of the station and was waked up by the 
slamming of a door; feeling chilled, he said to tho deceased: "Partner, 
wake that man up and tell him to put some coal in  the stove," and the 
deceased replied: "I have nothing to do with waking him up." The 
prisoner replied, "Can't you wake him up and tell him to put some fire 
in  the stove?" The deceased then used most insulting language to- 
wards the prisoner, and the prisoner jumped up and said, "You have 
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got to take that back," and advanced towards the deceased ten o r '  
twelve feet, when the deceased made a motion as if to draw a pistol, 
and the prisoner fired and killed him. On cross-examination the pris- 
oner said, "I saw no firearms on the deceased, no gun, no knife, no 
rock or stick. He  never moved one step towards me, and made no 
attempt to strike me. . . . 7, 

A fair  and correct interpretation of this testimcny puts the prisoner 
in the wrong s t  the commencement of the difficulty. Although he may 
hare been grievously insulted, yet, in  going up to the deceased, having 
advanced ten or twelve steps and saying, "Yon've got to take that 
back," the prisoner unlawfully brought on the affray, and under the 
authorities cited the position of self-defense is not open to him, unless 
he can show that he quitted the combat before the mortal blow was 
given. I n  telling the jury that on the prisoner's own statement, if 
believed, he was guilty of manslaughter, there was no error, and i t  
is so adjudged. 

No error. 

(680) CONNOE, J., dissenting: The rule of Jaw is daily ainounced 
and enforced by this Court that when the defendant demurs to 

plaintiff's evidence and demands judgment, he thereby admits the truth 
of the evidence and every reasonable inference to be drawn therefrom 
most favorable to the plaintiff. "In passing on and deciding the ques- 
tion presented by the demurrer, the court must consider not only all 
the facts which the evidence tends to establish, but, also, such fair and 
reasonable inferences of fact as the jury, if trying the cause, might 
have lawfully drawn from such evidence." 6 Enc. PI. and Pr., 442. 
The State having shown the killing with dekdly weapon, and there be- 
ing nothing in  the evidence tending to show self-defense, the defen- 
dant assumed the position of actor. He  took upon himself the burden 
of showing that he acted in defense of his own person. His  Honor's 
instruction to the jury in respect to the legal effect of defendant's 
testimoAy places the solicitor in  the attitude of demurring. Con- 
sidered from this point of view and for the purpose of disposing of 
the exception, the principle invoked and applied in  both civil and 
criminal cases applies. The general principle i n  regard to the law 
announced by the court, with some limitations not necessary to be 
noted for the purpose of this opinion, is conceded. This concession 
presents the question whether the facts testified to by the prisoner 
establ'ish. as a matter of law, an assault by him. The latest definition 
of an assault, made by this Court, is to be found in  a well-considered 
opinion i n  8. v. Daniel, 136 N. C., 571, wherein it is said: "An as- 
sault is an intentional offer or attempt by violence to do an injury to 
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STATE v. GARLAND. 

the person of another. There must be an offer or attempt. Mere 
words, however insulting or abusive, will not constitute an assault. 
Nor will a mere threat or violence menaced, as distinguished from 
violence begun to be executed. . . . I f ,  therefore, the defendant 
had threatened the prosecutor with violence, and the threat had been 
accompanied by any show of force, such as drawing a sword or 
knife, or if he had advanced towards prosecutor in  a menac- (681) 
ing attitude, even without any weapon, and had been stopped 
before he delivered a blow, and the prosecutbr had been put in  fear 
and compelled to leave the place where he had the lawful right to be, 
the assault would have been complete, although he was not at  that 
time i n  striking distance.'' 

I n  S. v. Crow, 23 N.  C., 375, the court charged the jury, "That if 
the conduct of the defendant was such as would induce a man of ordi- 
nary firmness to suppose that he was about to be stricken and to strike 
in self-dcfensa, the defendant would by such conduct be guilty of an 
assault." Daniel, J., said: ('We admit such conduct would be strong 
evidence tending to prove . . . that his adversary fimt attempted 
or offered to strike him;  but it is not conclusive evidence of the fact;  
for if i t  can be collected, notwithstanding appearances to the contrary, 
that there was not a purpose to do an injury, there is no assault. The 
law makes allowance to some extent for the aljgry pasbions and in- 
firmities of men." The jury must judge of the circumstances. As was 
said by Judge Gaston, in  S. v. Davis, ibid., 127, "It is difficult i n  prac- 
tice to draw the precise line which separates violence menaced from 
violence begun to be executed." I t  is for this reason that when there 
is a reasonable doubt as to the purpose of the defendant, his conduct 
being open to explanation, the question should be submitted to the 
jury. In S. ,I;. Mooney, 61 N. C., 434, a new trial was ordered be- 
cause the judge told the jury "that in any view of the case the de- 
fendant was guilty." The testimony tending to show an assault was 
very m ~ ~ c h  stronger than here. The Court said: "After a careful 
consideration of the testimony we are obliged to say that in  no view 
of the case is the defendant pil ty." This is a striking illustration 
of the wisdom of the law, which submits to the jury not only the de- 
cision of the facts, but the inferences to be drawn therefrom. 
S. v. Millsapps, 82 N.  C., 549. The defendant was asleep in  (682) 
the public depot a t  night on 4 February. H e  was awakened by 
deceased coming i n ;  he felt cold and asked deceased to wake up the 
man in  charge of the depot and tell him to put some coal in  stove. 
Deceased refused, saying that he had nothing to do with the man. 
Defendant said: "Can't you wake him up and tell him to make a 
fire in the stove?" There was certainly nothing offensive i n  this 
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language. Deceased retorted, applying to defendant most insulting and 
opprobrious language. Defendant "jumped up" and said : "You have 
got that to take back." Deceased said: "I don't say a damn thing 
to take back"-to which defendant said: "There has been men who 
said things and took back." I t  is not clear whether at this time de- 
fendant had walked towards deceased. As he narrates the occurrence, 
he says: 'CHe said: 'You are a damn liar, etc. I will shoot your 
head off.' Threw his right hand to his hip and threw himself to the 
right and turned on his'heel. I drew a revolver and fired. I fired 
when he threw himself around. He was standing on south side of 
stove, and I walked up to him on north side." There is not in the 
defendant's testimony any suggestion that he had made any threat or 
that as he walked towards deceased his attitude or manner was menac- 
ing-that his hand was raised or that his pistol was drawn. The 
inference is that it was not. He says: "I drew revolver and fired." 
I do not say that there was no evidence of an assault; I simply insist 
that the evidence should have been submitted to the jury under proper 
instructions as to what constituted an assault. I n  the trial of cases 
involving allegations of negligence, it is only when the facts are ad- 
mitted and but one inference can be drawn from them, that the court 
may say, as a matter of law, that the allegation is or is not established; 
if from the admitted facts two "minds may reasonably differ as to the 
inferences to be drawn, the question must be submitted to the jury- 
certainly when the citizen is charged with crime and his conduct ;s 

capable of more than one construction. "It is neither charity 
(683) nor common sense nor law to infer the worst intent which the 

facts will admit of. . . . The guilt of a person is not to be 
inferred because the facts are consistent with his guilt, but they must 
be inconsistent with his innocence." Ashe, J., in S. v. Massey, 86 
N. C., 661. 

Therefore, unless it can be said, as a matter of law, that the con- 
duct of defendant constituted an assault, the question should have been 
submitted to the jury-because, as was wisely said by Henderson, J., 
in Bank v. Pugh, 8 N. C., 198, "The jury are the constitutional judges 
not only of the truth of testimony, but of the conclusions of fact re- 
sulting therefrom." I t  is for the same reason that this Court has re- 
peatedly held that i t  is error to charge the jury that if they believe 
the evidence they should convict the defendant. S. v. Barrett, 123 
N. C., 753; Sossamon v. Cruse, 133 N. C., 470; 8. v. Green, 134 N. C.,. 
658. A man is grossly insulted-he demands a retraction; this he has 
a right to do-a duty to himself to do. He walks toward the person 
using the language, making no threat, using no violence, no demonstra- 
tion of force. I s  i t  possible that thereby he becomes, as a matter of 
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law to be declared by the court, an outlaw-that his God-given right 
of self-defense is thereby forfeited? I f  this be the law, and the de- 
ceased had drawn and presented his pistol after his tcreat to kill the 
defendant, buf one of three courses was ieft him; to be shot in his 
track, turn his back and flee, thereby increasing his danger, or defend 
himself hy taking the life of his assailant and submitting to a judg- 
mknt branding him as a felon-and subjecting him to an infamous 
punishment. I cannot think that this is the law. I have not so learned 
i t  from zhe Elders. I t  may be said the case put is extreme. Without 
conceding it to be so, I think i t  fairly illustrates the principle laid 
down by the Court. If his Honor was in error in saying that upon 
his own testimony the defendant mas b i l t y  of an assault, a d  
was thereby deprived of the right to defend himself, there should (684) 
be a new trial because the jury were not permitted to inquire 
whether at the time he shot the deceaseda the prisoner had reasonable 
ground to apprehend and did apprehend that he was in danger of 
death or great bodily harm. The defendant requested his Honor to 
instruct the jury: "If the defendant has satisfied you from the evi- 
dence that when he arose from his seat and approached toward the 

L - 
deceased, saying, 'Don't say that again,' 'You havedgot to take that 
back,' only meant to remonstrate with him and not to fight or injure 
him and that he did not offer to strike deceased, nor make any further 
demonstration of force, and that thereupon deceased, suddenly turning 
half round, threw his right hand on his right hip pocket as if to draw 
a pistol, cursing defendant and threatening to shoot him, caused the 
defendant to believe, and was sufficient to cause him to reasonably ap- 
prehend that he was about to lose his life or suffer great bodily harm, 
and thereupon he suddenly fired the fatal shot, then it would be ex- 
cusable homicide, and you would answer the ksue in favor of the 1 

defendant." 
This was refused. I think the instruction should have been given. 

I t  involved the inquiry whether the defendant had made an assault 
upon the deceased. If they had found the hypothesis involved in the 
instruction in that respect to be true, there can be no doubt of the cor- 
rects~ess of the concluding portion of the instruction. Other instructions 
varj ing the form, but presenting the same question to the jury, were 
as17 and refused. 

The opinion concludes with the statement: "A fair and correct 
interpretation of this testimony puts the prisoner in the wrong at the 
commencement of the difficulty. Although he may have been griev- 
ously insulted, yet in going up to the deceased, having advanced 
ten or twelve steps, and saying: 'You've got that to take back,' the 
prisoner unlawfully brought on the affray, and, under the authori- 
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(685) ties cited, the position of self-defense is not open to him unless 
he can show that he quitted the combat before the mortal blow 

was given." I *respectfully but strongly dissent from so much of this 
proposition as assumes thai the testimony puts the prisoner in the 
wrong a t  the commencemelit of the difficulty. I assume that i t  is 
meant that he committed an act which was illegal-that is, that he 
made an assault upon deceased. I f  the prisoner had stopped at the 
stove and the matter had ended as he reached that point, could i t  be 
said that, as a matter of law, an assault had been committed? I t  is 
not clear that the court should not, in that event, have held that as 
a matter of law no assault was committed. However that may be, I 
entertaik no doubt that the defendant would have been entitled to a 
trial by jury. By the ruling of the judge the defendant was not per- 
mitted to have his plea of self-defense considered by the jury. I t  
may be said that ample evidence was introduced by the State to estab- 
lish the defendant's guilt. That may be true. The defendant may 
be guilty; if so, i t  was the province of the jury and not the court to 
find the fact. No matter how guilty he may be, he is none the less 
entitled to a trial according to the law of the land. I f  he has been 
adjudged guilty otherwise, not only is a wrong done him, but a pre- 
cedent is set which may be used to adjudge other men-innocent &en 
-guilty. Crime must be punished, but the safeguards which the 
wisdom of the ages has established must not be removed or weakened. 
I find in  the language of Mr. Justice Rodman in S. v. Matthews, 78 
N. C., 537, the rule which should govern judges in the trial of crim- 
inal cases. H e  says: "We think he is required in  the interest of 
human life and liberty to state clearly and distinctly the particular 
issues arising on the evidence, and on which the jury are to pass, and 
to instruct them as to the law applicable to every state of the facts 
which upon the evidence they may reasonably find to be the true one. 
To do otherwise is to fail to 'declare and explain the law arising on 

the evidence,' as by the act of &srmbly he is required to do.:' 
(686) I think the defendant is entitled to a new trial. 

WALKER, J., concurs in the dissenting opinion. 

Cited. 5. v. Simmons, 143 N.  C., 617; S .  v. Godwin, 145 N. C., 
463 ; 5. v. Cox, 153 N.  C., 643 ; S .  v. Baldwin, 155 N.  C., 496 ; 8. v.  

' Dove, 156 N. C., 657; S .  v. Robertson, 166 N .  C., 363, 364; 8. v. Ray, 
ib., 431; X .  v. Pollard, 168 N. C., 119; 8. v. Kenmedy, 169 N. C., 329; 
S .  v. Crisp, 170 N.  C., 792; S. 21. Evans, 177 N.  C., 569; S. v. Coble, 
ib., 592. 



N. 0.1 SPRING TERM, 1905 

STATE v. STINEB. 

STATE v. STINES. 

(Filed 23 May, 1905.) 

Rape-Eviderwe-Outcry 

In an indictment for rape it is competent for the prosecut~ix to testify that 
immediately after the alleged assault she stated to her husband and two 
other persons what had occurred. 

INDICTMENT against Charlie Stines for rape, heard by Moore, J., 
and a jury, at February Term, 1905, of MADISON. From a verdict of 
guilty and judgment thereon, the prisoner appealed. 

Robert D. Gilmer, Attorney-General, for the State. 
N o  counsel for pl-isomr. 

BROWN, J. The prosecutrix, Sarah Collins, lived about one and 
three-quarters of a mile from Hot Springs. On Sunday, 18 December, 
she was at home alone. She testified that the prisoner came to her 
house, entered, after pushing the door open. He had a knife in his 
hand, and the prosecutrix seized an axe, which the prisoner took from 
her. He  then threw the prosecutrix on the floor and had carnal 
knowledge of her by force. She resisted and made outcry, and in the 
struggle sbratched the prisoner's face, causing it to  bleed. When an 
opportunity presented she fled from the house and was followed 
by the prisoner, who again overpowered her and accomplished (687) 
his purpose a second time. When her husband returned she 
informed him that "she had been mistreated," and to two persons who 
came to the door and whom she did not know, she made a similar 
statement. Other testimony was introduced by the State as well as 
by the prisoner, which it is needless to set out. 

The only exceptions presented by the record are to the ruling of 
the court in permitting Sarah Collins to testify that immediately 
after the alleged assault she stated to her husband and two others what 
had occurred. There is no merit in either exception. I t  was not only 
competent to offer such evidence, but incumbent on the State, if it 
could do so, to show that prosecutrix made "outcry" shortly after the 
occurrence. Had prosecutrix failed to do so and kept the facts con- 
cealed it would have been a suspicious circumstance against her and 
tend to impeach the credibility of her statement. The charge is not 
sent up, as there appears to have been no exception taken to it. We 
have examined the record with the close scrutiny we give to capital 
feIonies, and the law must take its course, as we fail to find any error 
committed. 

No error. 
493 
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(Filed 23 May, 1905.) 

Homicide-Ecidence as t o  Other  Crimes-Circun~stajatial EuJclenr-e- 
Footprints-~Wotive-Practice. 

1. The rule that evidence as to one offense is not admissible against a defend- 
ant to prove that he is also guilty of another and distinct crime, is subject 
to well-defined exceptions, to wit: it is admissible to produce evidence of 
a distinct crime to prove scier~ter, to make out res gestce, or to exhibit a 
chain of circumstantial evidence of guilt in respect to the act charged. 

2. No particular formula or set of words is required in regard to the force of 
circumstantial evidence, and it is sufficient if the judge charges the jury 
in substance that the law presumes the defendant to be innocent, and that 
the burden is upon the State to show his guilt, and that upon all the 
testimony they must be fully satisfied of his guilt. 

3. I t  is not necessary that footprints should be identified in any particular 
manner, nor in an instruction to the jury thereon is there any fixed phrase 
of the law applicable to all cases. 

4. The existence of a motive may be evidence to show the degree of the offense 
or to establish the identity of the defendant as the slayer, but motive is 
not an essential element of 'murder in the first degree, nor is it indis- 
pensable to a conviction, even though the evidence is circumstantial. 

5. In an indictment for murder, where the State relies upon a motive, such 
as robbery, it is not necessary to prove that the prisoner a t  the time of 
the killing knew the fact from which the alleged motive may be inferred. 

6. In a criminal action the court is not required to select a single fact from 
the mass of the testimony, and charge the jury that the proof as to that 
must exclude every reasonable hypothesis except the defendant's guilt. 

INDICPAIENT against Will Adams for murder, heard by N'oore, J., 
and a jury, a t  J anua ry  Term, 1905, of WAKE. 

(689) This case was before us a t  a former term, when we ordered 
a new tr ial  for the reason stated i n  the opinion of the Court. 

136 N. C., 617. The defendant was indicted i n  the court below for 
the murder of Mary Bridgers on Friday, 22 January,  1904. The testi- 
mony tended to  show that  Robert Bridgers and his wife ( the deceased) 
and their three children lived in  a house off the public road and about 
a mile and a half from the defendant's home. The defendant had 
passed Rridgers' house and inquired of h im how much money he  had 
made. Bridgers told him he made $300. Defendant afterwards asked 
Bridgers to change ten cents, which Bridgers refused to do, saying 
tha t  he did not keep money, but that  his wife kept his money. De- 
fendant was at Bridgers' house the day before the homicide was com- 
mitted, and asked Mary Bridgers when her husband was going to 
town and when he would come back. She  told hini her husband would 
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go the next morning and return about sunset. He then asked where 
her husband was at that time, and she replied: "Yonder he comes 
with his gun on his shoulder. He has been hunting." Defendant was 
then standing in the yard, and as Bridgers approached him he left hur- 
riedly without speaking to Bridgers, though he was in speaking distance. 
Early Friday morning the defendant was seen going in the direction 
of the Bridgers house. He did not arrive at the Massey home, where 
he worked, until 9 or 10 o'clock in the forenoon, and remained there 
only until noon, when he left and went in the direction of the Bridgers 
place. At 1 o'clock he was seen at the latter place standing at the 
corner of the house. About sunset of the same day he was seen corn- 
ing out of the woods or old field between the Bridgers house and the 
public road. He was running at the time and his behavior was un- 
usual. Crossing the road, he ('squatted down" behind a holly bush, 
as if trying to conceal himself. One of the witnesses who saw him 
spoke to him and asked him what he was doing there, and he made 
no reply. The witness remarked to his son, who was in the 
buggy with him: "That negro has done something mean; he (690) 
is scared to death; i t  may be one of the negroes who broke out 
of jail." His son replied: "No, i t  is Will Adams." They left him 
there, and he was next seen at his own house about 1 o'clock in the 
night, when the officer went to arrest him. His conduct at that time 
was peculiar. H e  refused to answer when he mas called, and, when 
the officer attempted to arrest, him, he resisted and struck at the 
officer mit'li a stick and threatened to kill him. He did not submit 
until the officer threatened to shoot him with his gun. The officer ' 

examined his clothing and found that his trousers and shoes and socks 
were wet. Tracks were found by the holly bush and from the holly 
bush along a hedgerow and thence on to the creek, and tracks were 
also found at the creek, indicating that some one had forded it at the 
place where i t  was crossed, and from the creek to the defendant's house. 
Tracks corresponding with those mentioned were found at Bridgers' 
house and from the house to the place where Mary Bridgers' body 
was found, about 100 yards away, and from that place back to the 
house. Track3 were also found from the holly bush to a path at a 
point about 100 yards from the body. There was much evidence tend- 
ing to show that all of these were tracks of the defendant. Robert 
Bridgers left his house early Friday morning for Raleigh, and re- 
turned at sunset the same day. As he approached the house, he called 
his wife: but received no answer. He then went to the house and 
found two of his children badly wounded and in a dying condition. He 
rode rapidly on his mule to the house of a neighbor and the two returned 
to Bridgers' house. Bridgers examined his bureau and found that his 
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money. $6 in all, had been taken. He went to the back door of the 
house;'and, seeidg tracks, he followed them to the place, about 100 
yards from the house in the cotton patch, where he found his wife's 

dead body. Her head had been crushed, and the coroner, who 
(691) is a physician, testified that i t  was done with a blunt instru- 

ment like the eye of an ax, and there was evidence tending to ' 

show that blood was found on the axe at the woodpile, a few steps from 
the house. There were two tracks from Bridgers' house to the place 
where the body was found; one the track of a man, and the other the 
track of a woman, and the track of a man returning to the house. 
The tracks from the house to the place where the body was found 
indicated by their appearance that the man and the woman were 
running when they were made. The defendant was searched by the 
officer who arrested him and two half-dollar pieces and four coppers 
were found in his pockets. One of the silver coins was a very bright 
piece and apparently had never been used; the other was older and 
darker. They were identified by Bridgers as two of the pieces taken 
from his bureau drawer. The defendant's statement, when asked by 
the examining magistrate as t'o his whereabouts on Friday, was con- 
tradicted by the witnesses acquainted with the facts. 

The defendant objected to all evidence relating to the finding of 
the children by Bridgers in his house when he returned from Raleigh 
and to their condition, as not being pertinent .to the issue, and, upon 
its being admitted he excepted. The defendant asked that the follow- 
ing instructions be given to the c r y :  

1. When circumstantial evidence is relied upon to convict, it must 
be clear, convincing, and conclusive in its connection and combination, 
and must exclude all rational doubt as to the defendant's guilt. And, 
therefore, if the evidence as to the footprints in this case is not clear, 
satisfactory, convincing, and conclusive to the minds of the jury- 
in other words, if such evidence does-not point with moral certainty 
to the guilt of the defendant and to that of no other person-then the 

jury should acquit the defendant, unless the whole evidence in 
(692) the case, after leaving out of consideration the evidence bear- 

ing upon the footprints, is sufficient to satisfy fully the minds 
of the jury as to the guilt of the defendant. 

2. I t  is essential that the correspondence between the tracks and 
the feet or shoes of the defendant, have a decisive bearing, should 
be proved by actual comparison, as by bringing the two into juxto- 
position and placing the shoe into the impression, or by actual meas- 
urement of the two and a comparison of the measurements. 

3. The footprints are insufficient to establish guilt if they are not 
distinguished from ordinary footprints by any peculiar marks, and 
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the correspondence between them and the tracks of the defendant is 
merely in superficial shape, outline, and dimensions. 

4. -1f the State  has satisfied t h i  jury from the evidence beyond a 
reasonable doubt that Mary Bridgers was killed, and also from the 
evidence of footprints that the defendant, Will Adams, was in such 
3 situation as made it possible for him to have committed the act, 
then i t  is incumbent on the State to show, if possible, that Will Adams 
had a motive for so doing, for where the State relies on circumstantial 
evidonce to convict, the motive becomes not only material, but con- 
trolling, and in such cases the facts from which it may be inferred 
must be proved. I t  cannot be imagined any more than any other ci.r- 
cumstance in the case, and the burden is on the State to show to the 
jury beyond a reasonable doubt that the defendant had a motive for 
the commissiom of the act. 

5. The court instructs the jury that the proof of the facts from 
which motive is to be inferred must be clear, satisfactory, convincing, 
and conclusive, and exclude any other reasonable hypothesis than that 
of the defendant's guilt. And further, that such facts must be proved 
to have been known to the defendant at the time of the homicide. 
Therefore, since the State relies upon robbery as the motive 
in this case, the court instructs you that the burden is on the (693) 
State to satisfy the minds of the jury beyond a reasonable doubt, 
not only that Robert Bridge13 the husband of the deceased, had 
money in the house in which he lived, but that the defendant killed 
Mary Bridgers in furtherance of an attempt to take such money. 

The court refused to give these instructions, and the defendant ex- 
cepted. The court gave other special instructions asked by the de- 
fendant and charged the jury generally in regard to the facts and the 
law. There was no exception to the general charge. There was 
verdict of guilty of murder in the first degree. Judgment was pro- 
nounced thereon, and the prisoner excepted and appealed. 

Robert D. Gilrner, Attorfiey-General, for the State. 
W .  B. Snow a?~d E. M. Shaffer for phoner .  

WALKER, J.: after stating the facts: The defendant objected to the 
testimony of Robert Bridgers as to the condition of his children when 
he found them on his return home, upon the ground that i t  was not 
pertinent to the issue, and his counsel argued before us that if it 
was pertinent for any purpose it should have been restricted by the 
court in its charge to that purpose. There is no error committed in re- 
gard to this testimony. True it is that evidence as to one offense is 
not admissible against a defendant to prove that he is also guilty of 
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another and distinct crime, the two having no relation to or connec- 
tion with each other. But there are well-defined exceptions to this 
rule. Proof of another offense is competent to show identity, intent, 
or scienter, and for other purposes. I n  8. v. Murphy, 84 N.  C., 744, 
che Court held that "it is important not to confound the principles 
upon which the two classes of cases rest. On the one hand it is ad- 
missible to produce evidence of a distinct crime to prove scienter, or 

to make out res gestae, or to exhibit a chain of circumstantial 
(694) evidence of guilt in respect to the act charged," and, on the 

other, the evidence should be limited to these exceptions, and 
should be excluded when it does not legitimately fall within their 
scope. Whal-ton Cr. Law ( 7  Ed.), sect. 650 and 631. And so, in 
S. v. Thompson, 97 N.  C., 498, this Court, discussing an objection 
similar to the one now made, said: "The circumstances strongly 
pointed to a single agency, and with the ownership of the rope with 
which the kindling materials were bound, to the defendant as the 
guilty author of both of the firings. The facts proved are parts of 
one continuing transaction, and are but the development of the con- 
duct of the person by whom the successive acts were done,"' citing 
Wharton Cr. Law, sac. 649. While the last case cited is closely analng- 
ous to this one, the case of X. v. Mace, 118 N. C., 1244, is perhaps 
more like it. There, the defendant was indicted for murder, and this 
Court held it competent to show an assault upon a witness, i t  being 
connected with the offense charged and material evidence upon several 
grounds as tending to show, among other things, that the act was 
done to prevent a discovery of the defendant's crime, so that he could 
escape its probable consequences, and also to show that the homicide 
he was charged to have committed was willful, intended, and not 
merely accidental, deliberate, and premeditated. "Crimes," says Under- 
hill, "leading up to or connected with the homicide, so that they form 
parts of one transaction, may be proved as parts of the res gestw to 
illustrate the conduct and disposition of the accused about the time 
of the homicide." Underhill Crim. Ev., sec. 321. He  then says in 
the sami. section: "It may be shown that i n  the same affray, or im- 
mediately before or after, the accused killed or attempted to kill an- 
other person than the one for whose homicide he is on trial," if the 
homicides are connected with each other and were committed at or 
about the same time and place. S. v. Graham, 121 N.  C., 623; S. v. 
Jeffries, 117 N.  C., 727. We think the condition of the children was 

an essential part of the transaction and an important link in 
(695) the chain of circumstances tending to prove the g r - l t  of the 

defendant. As his Honor said below, this cannot be separated 
from the other facts, and we say the story of this horrible tragedy 
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cannot be told without it. There is no error in the ruling of the court, 
and this exception is not sustained. People v. Molineux, 168 N. Y., 
264, is not in point. There, the homicides, if there were two commit- 
ted, were separated by long intervals of time, occurred in widely sepa- 
rated place& and were induced manifestly by different motives, and 
they were not in any way connected with each other, so far as ap- 
peared. The other cases cited by the defendant's counsel are equally 
inapplicable. They come within the rule, and not within the exception. 

Nor did the court err in refusing to give tEe first prayer for in- 
struction. There is no-  articular formula bv which the court must 
charge the jury upon the intensity of proof. "No set of words is re- 
quired by the law in regard to the force of circumstantial evidence. 
All that the law requires is that the jury shall be clearly instructed, 
that unless after due consideration of the evidence they are 'fully 
satisfied' or 'entirely convinced' or 'satisfied beyond a reasonable doubt' 

I of the guilt of the defendant, it is their duty to acquit, and every 

1 attempt on the part of the courts to lay down a 'formula7 for the in- 
struction of the jury, by which to 'gauge' the degrees of conviction, 

1 has resulted in no good." We reproduce these words from the opinion 
/ delivered by Fearson, C. J., in S. a. Parker, 61 N. C., 473, as they 

1 present in a clear and forcible manner the true principle of law upon 
i the subiect. The expressions we sometimes find in the books as to the 

A 

degree of proof required for a conviction are not formulas prescribed 
by the law, but mere illustrations. S. v. Sears, 61 N. C., 146; S. v. 
Knox, ibid, 312; S. v. Norwood, 74 N. C., 247. The law requires 
only that the jury shall be fully satisfied of the truth of the 
charge, due regard being had to the presumption of innocence (696) 
and to the consequent rule as to the burden of proof. S. u. Krwx, 
supra. The presiding judge may select, from the various phrases 
which have been used, any one that he may think will correctly in- 
form the jury of the doctrine of reasonable doubt, or he may use his 
own form of expression for that purpose-provided, always, the jury 
are made to understand that they must be fully satisfied of the guilt 
of the defendant before they can convict him. I n  S. a. Gee, 92 N. C., 
761, where the court below had refused to charge according to ono 
of these supposed formulas, and told the jury that it was not a rule 
of law, but only an illustration, and intended to impress upon the 
jury the idea that they should be convinced beyond a reasonable doubt 
of the defendant's guilt, the Court, by Smith J., said: " We do not 
see in the charge, or in the manner of submitting the case to the jury, 
any error of which the defendant has a right to complain." I f  the 
judge charges the jury in substance that the law presumes the de- 
fendant to be innocent, and the burden is upon the State to show his 

499 



I N  T H E  SUPREME COURT [I38 

guilt, and that upon all of the testimony they must be fully satisfied 
of his guilt, he has done all that the law requires of him, the manner 
in which i t  shall be done being left to his sound discretion, to be ex- 
ercised in view of the facts and circumstances of the particular case. 

The second and third prayers were properly refused. We are not 
aware of any principle of law which requires that footprints should 
be identified in  the manner described. Expressions of the kind used 
i n  the prayers may ~ e r h a p s  be found in  the books, and, if so, they 
were intended merely as illustrations to make the law clear to the 
jury in  some peculiar state of the facts, and not as containing in  them- 
selves any fixed phrase of the law applicable alike to all cases. Be- 
sides, in  this case i t  appears that the defendant made tracks at  the 

holly bush and along the hedgerow where he was seen in the 
(697) afternoon of the day on which the homicide was committed; 

that those tracks extended to the creek where he forded it and 
from the creek to the house where he lived, and that they corresponded 
in  appearance with the tracks at  and near the Bridgers house. There 
was other strong and convincing proof of the identity of the tracks 
at  the place of the homicide with those of the defendant. 

The fourth prayer does not embody a correct principle of law, and 
should not h w e  been given. I t  is not required that a motive should 
be shown under the circumstances .recited i n  the prayer. When the 
evidenee is circumstantial, the proof of a motive for committing the 
crime is relevant, and sometimes is important and very potential, as 
i t  may carry conviction to the minds of the jurors, when otherwise 
they would not'be convinced. This is  all that is meant by the Court 
in  the cases cited by counsel. 8. v. Green, 92 N. C., 779. Murder 
may be committed without any motive. I t  is the intention deliber- 
ately formed, after premeditation, so that i t  becomes a definite pur- 
pose, to kill, and a consequent killing without legal provocation or 
excuse, that constitutes murder i n  the first degree. The existence of 
a motive may be evidence to show the degree of the offense, or to 
establish the identity of the defendant as the slayer, but motive is not 
an  essential element of the crime, nor is i t  indispensable to a convic- 
tion of the person charged with its commission. AS. v. Wilcox, 132 
N. C., 1143; S. v. Adams, 136 N. C., 620. There was no error in  re- 
fusing to give the instruction contained i n  the fifth and last prayer. 
I f  the instruction thus asked to be given to the jury was proper in 
form and correct in all its parts, we yet do not think i t  is necessary, 
where the State relies upon a motive, such as robbery, that i t  should 
be required to prore that the defendant a t  the time of the killing 
knew the fact from which the alleged motive may be inferred, that is, 
in  this case, that there was money in  Bridgers' house. There 
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is evidence in this record that he had knowledge of that fact, (698) 
though there was no such evidence at the first trial. Bridgers 
told the defendant that he had money and that his wife kept it for 
him. I t  was said in the former opinion that knowledge by the de- 
fendant of the fact must be shown i n  order to prove a motive, when . 
i t  consists in robbery, but that language was used in reference to the 
charge of the court, then being discussed, that the taking of the money 
from the house was one of the facts which tended to establish the de- 
fendant's guilt, the court holding that this could not be so unless it 
had been shown either that the defendant knew that the money was 
in the house or that some of the stolen money was found on his person 
or in his possession; and there was no proof of either of those facts. 

A 

That money was stolen must be some evidence that the motive was 
robbery, even though the defendant did not know there was money 
in the house, and even though none of the money was found in his 
possession. I t  was not sufficient by itself to show that the defendant 
was the thief. I t  may be further said of this prayer that the court 
is not required to select a single fact from the mass of the testimony 
and charge the jury that the proof as to that must exclude every 
reasonable hypothesis except the defendant's guilt. Such a charge 
would necessarily mislead the jury-by directing their attention to that 
fact as the pivotal one of tGe case, and convincing proof of its existence 
as the crucial test of his guilt. I t  is sufficient, in order to preserve and 
safeguard all the rights of the defendant, to charge the jury as his 
I-Ionor did, and, as we have already shown, is quite in accordance 
with settled principles of the criminal law, that ihe jury should weigh 
all the facts and circumstances whilch they find to be established by 
the testimony, giving the defendant the benefit of any reasonable doubt, 
and unless they are fully satisfied, upon a consideration of all the 
evidence and under the instructions of the court as to. the law, that 
the defendant is guilty, they should acquit. The court fully explained 
to the jury the difierence between the degrees of murder, and 
in all respects the charge was clear and comprehensive and ((599) 
presented the case to the jury in every conceivable phase. I t  
was substantially responsive to all of the defendant's prayers for in- 
structions, so far as they are warranted by the facts and the law. 

I t  is proper to refer to the rare skill and ability with which the de- 
fense in this case has been conducted by the learned counsel assigned 
by the court. The record shows an unusually strong presentation af 
the defendant's case in the court below by his counsel, who have served 
him with untiring zeal and singular devotion throughout the case, and 
without any reward for their services, except that which will come to 
them from the consciousness of duty well performed. I n  this Court, 
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at  both hearings, we have had the benefit of able and exhaustive argu- 
ments i n  the defendant's behalf. We are constrained, though, after 
a most attentive consideration of the record, the arguments and the 
briefs of counsel, to declare that no error was committed by the court 
at  the last trial. 

No error. 

Cited: S. v. Turner, 143 N. C., 643; S. v. Carrmon, 145 N. C., 486; 
S. v. Dobbim, 149 N. C., 469; S. v. Stratford, ib., 484; S. v. Leak, 156 
N.  C., 646; S.  v. Neville, 157 N. C., 597; S. v. Wilkins, 158 N.  C., 
607; S. v. Charles, 161 N. C., 289; S. v. Bradley, ib., 292; S.  v. Lane, 
166 N. C., 340; S. v. BridQers, 172 N. C., 883; S. v. Prady, ib., 979; 
S. v. Martin 173 N. C., 809; S. v. Clark, ib., 475; S. v. Bynum, 175 
N. C., 781; 6. v. Simons, 178 N. C., 682; 8. v. Stancill, ib., 686; S.  v. 
Wiseman, ib., 791; S.  v. Parmel, 182 N. C., 840; S. v. Jones, ib., 786; 
S. .c. Alderman, ib., 920. 

(700) 
STATE v. SMITH. 

(Filed 23 May, 1905.) 

Rape-Confessiom+-Privileged Communications-Attorn,ey in Fact- 
Harmless Ewor-Questions for Jury. 

1. In an indictment for rape, error, if any, in admitting a voluntary declara- 
tion of the prisoner that if he ever got out of this scrape he would never 
get in jail again; that when he left jail before he did not intend to get 
back; that he was in jail three years ago for killing a girl, was harmless. 

2. An objection that the prisoner was in the custody of an officer when a 
declaration,.which was offered in evidence, was made, is untenable, there 
being no evidence whatever of inducement or force. 

3. An objection to the introduction of declarations of the prisoner made to a 
mail who afterwards acted as his attorney in fact before the committing 
magistrate is without merit. 

4. The rule as to privileged communications extends only to such confidential 
communications as are made to the attorney by virtue of his professional 
relation to the client. 

5. In an indictment for rape, a request to instruct the jury that the failure 
of prosecutrix to make outcry was "strong" evidence to discredit her, 
was correctly modified by omitting the word "strong," it being for the 
jury to determine what strength or weight they will give to it. 

INDICTMENT against Peter Smith for rape, heard by Moore, J., and 
a jury, at  February Term, 1905, of MADISON. From a verdict of 
guilty and jud,gment thereon, the prisoner appealed. 
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Robert D. Gilrner, ~ t to r&~-~e f i e rab ,  for the Xtate. 
No counsel for prisoner. 

BROWN, J. The prosecutrix, about fifteen years of age, lived with 
her father on Spring Creek, in Madison County. On the night 
of 8 November, 1904, according to her testimony, she went (701) 
out of the house where she resided, and remained about five 
minutes, and had started back, whed the prisoner seized her and said 
he was going to take her to Gadfield Suttles'. The prosecutrix said 
she would call her father, whereupon the prisonel. put his arm around 
her waist and his hand over her mouth and forced her to go along 
with him. Without rehearsing the details, revolting and brutal in the 
extreme, the evidence tends to show that prisoner made the prosecutrix . 

go with him through the fields and woods for about two miles. He 
then, notwithstanding her resistance and efforts to flee, forced her to 
submit to him. They then went on to the ford above one Jesse Slagle's, 
and the prisoner required her to yield to him again and again. The 
prisoner was armed with a gun and repeatedly threatened to kill 
prosecutrix. 

A witness for the State (Mayo Reeves) testified that he and one 
Wells were hunting above Jesse Slagle's on the night of the occurrence. 
Their dogs were running and barking on the mountain-side and they 
sat down to wait. They heard a woman "hollering" and in two or 
three minutes Eva Suttles, the prosecutrix, came running up and said 
that Peter Smith was up there trying to kill her. She wanted to be 
taken home, but witness took her to Jesse Slagle's where she spent 
the night and related the circumstances of the assault. There -was 
abundant evidence tending to corroborate the prosecutrix. Her testi- 
mony discloses a case of such unparralleled brutality upon the part of 
the prisoner that we have been more than cautious to see that natural 
indignation does not sway our judgment in passing upon his rights. 
We have, therefore, subjected the record to the elosest scrutiny. 

First exception: L. S. Plemmons, a witness for the State, testified 
that he had the prisoner in custody, made no threats, offered no induce- 
ments; that prisoner, on the way to jail, voluntarily stated to witness 
that "If he e.ver got out of this scrape he never allowed to be 
guilty of being back in jail again; that when he left jail before, (702) 
he never aimed to be back; that he was in jail three years ago 
for killing a girl." If it was erroneous to admit this declaration of 
the prisoner, i t  was harmless error. I t  did not tend to prove or dis- 
prove the charge in the indictment. I t  was an expressiion as to what 
he intended to do in the future, and nht a recital of what he had done 
in the past: We are unable to see how it could have seriously influenced 
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the jury in passing upon the guilt of the prisoner. The exception is 
without merit. 

Second exception: The prisoner objected to the testimony of Jasper 
Ebbs, who testified to certain declarations of prisoner to Ebbs, upon 
the ground that Ebbs was his attorney in fact, and that the statements 
were made to Ebbs on the day of the preliminary examination before 
the justice of the peace, and on the day before. After these declara- 
tions were made to Ebbs, it appears that prisoner's father asked Ebbs 
to do what he could for prisoner, and prisoner at the same time made 
the same request. Ebbs promised that he would. The objection of 
prisoner is stated in  the following language: "That, being in  the 
custody of an officer and having made the declarations as testified to 
by the witness to a man to whom he had gone for advice and help, 
and who aftelwards acted as his attorney de facfo in the examination 
before the justice of the peace, such declarations made under such cir- 
cumstances are not admissible." The objection, that prisoner was in 
the custody of an officer when the declaration was made is untenable, 
there being no evidence whatever of inducement or force. This has 
been repeatedly held in  this State. Neither can the objection be 
sustained on the other ground. The declarations were made before 
the relation existed, and had Ebbs been an attorney at law, the pris- 
oner could not deprive the State of such important evidence by "re- 
taining" the witness. The relation of client and attorney at  law did 

not exist at any time between Ebbs and prisoner. Ebbs may 
(703) have acted as his adviser before the trial before the justice 

of the peace, but he had no legal right to appear as prisoner's 
attorney in any court in  this State, and there is no evidence 
that he did. Courts will not extend the rule as to privileged communi- 
cations. "As the rule of privilege has a tendency to prevent the full 
disclosure of che truth, i t  should be limited to cases which are strictly 
within the principle of the policy that gave birth to it." 23 Am. and 
Eng. Enc. (2  Ed.), p. 71. The rule extends only to such confidential 
communications as are made to the attorney by virtue of his profes- 
sional relation to the client. 23 Am. and Eng. Enc. (2 Ed.), p. 72. 
The exception is overruled. 

The third exception is to the charge. I t  was contended by the pris- 
oner that the prosecutrix failed to make "outcry" at the time of the 
assault and made none at any time during the night. The court was 
asked to instruct the jury that if this was true, i t  was a strong cireum- 
stance against the truth of her statement. The court gave the instruction 
in the words of the prayer, omitting the word "strong." I n  this his 
Honor was correct. I n  this country the law is well settled and it is 
uniformly held that failure upon the part of the victim to make out- 
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cry or i ~ n i e d i a t e  disclosure of the outrage is to be considered as tead- 
ing to show consent on her part. 23 Am. and Eng. Enc. (2 Ed.), p. 862. 
I t  is a material fact when proven to be weighed and considered by the 
jury, but the weight or strength to be given to it is for the jury and 
not the judge to determine. The early English writers, Hale and 
East, in referring to failure to make outcry or complaint, use the 
words "strong presumption," "strong circumstance," etc. Hale P. C., 
633. Blackstone and Russell follow them. I t  has always been the 
custom of English judges to advise jurors as to the weight to be given 
to certain evidence and to comment upon the evidence and the facts. 
Under our statute this is forbidden. The judge was asked to instruct 
the jury as a rule of law that failure to make outcry is strong 
evidence to discredit the prosecutrix. There is no such rule of (704) 
law in  this State. I t  is for the jury to determine what weight 
they give to it, and then each case must depend upon the circum- 
stances and facts proven. The identical question is set at rest by Chief 
Justice Pkrson in S. v .  Cone, 46 N .  C., 20, and again in S. v. Peter, 
53 N .  C., 19. 

A minute examination of the record shows that the prisoner has 
been fairly tried by an able and unusually painstaking judge, and has 
been convicted upon evidence that leaves no reasonable doubt of his 
guilt. H e  fully deserves the penalty he must pay for the shocking 
crime he has committed. 

No error. 

Cited S. v.  Bohanon, 142 W. C., 699; S. v. Jones, 145 N.  C., 472;  
8. a. Cooper, 170 N .  C., 731; S. v. Lowry, ib., 734. 

STATE v. WHITE. 

(Filed 23 May, 1905.) 

HomiciZe-Evideace- Hurmless Error-Manslaughter 

1. In an indictment for murder,'it was error to exclude the testimony of one 
of the prisoners that his brother, the other prisoner, asked the witness to 
go with him to the home of deceased to help him persuade deceased to 
marry their niece, and that the witness informed his brother he would 
go with him for that purpose, and there was no agreement or conspiracy 
to use force or violence if deceased declined. 

2. Neither the rejection of competent evidence nor the withdrawal of the ques- 
tion of manslaughter from the consideration of the jury is reversible 
error where, in considering the entire testimony, including that rejected, 
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, and accepting the statements of the prisoners as true, there is no aspect 
of the case that would justify a verdict of a lesser crime than murder in 
the second degree, of which the prisoners were convicted. 

3. The doctrine that when men fight upon a sudden quarrel, and one kills the 
other in the heat of passion aroused by the combat, the law considers the 
killing a case of manslaughter, has this limitation: that the combatants 
must fight on equal terms, at least at the outset, and no unfair advantage 
must be taken. 

4. Intentional killing is manslaughter where the act is committed under and 
by reason of a passion caused by provocation which the law deems ade- 
quate to excite uncontrollable passion in the mind of a reasonable man. 

5. In an indictment for murder against two brothers, where it appeared that 
they had a common purpose in going to the house of the deceased, and 
though they may have gone without any purpose to kill or do unlawful 
violence, yet when they drew their weapons they entered on that purpose 
unlawfully, and were so manifestly acting together, one in aid of the 
other, that a killing by either, under the facts of this case, would inculpate 
both. 

(705) INDICTMENT for murder against Thomas J. White and Chal- 
mers L. White, heard by Cooke, J., and a jury, a t  September 

Term, 1904, of ROWAN. 
The eye-witnesses to the transaction were Mrs. A. E. Sherrill, mother 

of deceased, 2nd the prisoners, Thomas J. White and. Chalmers L. 
White, and their direct testimony is here set out. 

Mrs. Sherill, mother of deceased, testified for the State: "Chal. 
and Tom White came there very early i n  the morning before I got 
up;  i t  was before sun-up; they came from the south; I did not see 
them come, but they hitched their horses on the south side of the rail- 
road that goes i n  south; they were in  a two-horse buggy, driving two 
horses; I ' d id  not know them when I went to the door; 1 had seen them 
often, but, as I say, I did not know them. The prisoners came up 
from the left nide of the house-on the west, I might say, of the front 
side; they hitched their horses to a post, I suppose; can't say whether 

they were hitched or not. This post was about 50 yards or a 
(706) little further from the house or porch; the porch is on the north 

side of the house; its width I do not know; I have never meas- 
ured i t ;  its length is about 1 2  or 15 feet, I guess; I do not know; i t  
is an old-fashioned piazza, with wide door and latticed around. On 
the morning of 17 September I was in  my room and heard some one 
knock a t  the front door. I stepped in  the front room to  the window 
and called to them that I would be down in a few minutes. I stepped 
back and dressed, opened the door and saw two strangers; they said 
to me, 'We want to see Russell.' I said he was asleep, and then they 
asked me to tell him to come down; said they didn't want to see me, 
and to tell him some gentlemen wanted to see him. Russell said, 'Who 
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is it? '  and I said, 'I don't know, they a're strangers; come down.' I 
went down myself and stepped into the back hall on the front porch 
and stood there until Russell came down; when he came down I step- 
ped back and stood about midway the door. They said to me, 'You 
stay back, and we will see you later.' I did not do it;  I stepped im- 
mediately to the front door, near my son. Two pistols were drawn 
on my son in this way (indicating pistol pointing on each side). They 
then said, 'We are Tom and Chal. White; you are aware you have 
ruined our niece, Annie White, and we have come to make you marry 
her, or we will kill you before you leave our sight.' Russell said, 'I 
did not ruin her; I was not the first one there.' They said, 'You did 
ruin her, and you mill marry her or we will kill you before you leave 
our sight.' I stepped between them and begged them not to kill my 
son. I told them if they could not spare him for his own sake, then 
for mine, at least. I turned to the brothers and they said, one of them, 
'I am deaf,' and then one said, 'You go back; we will see you later.' 
I stepped inside the door, and they again said, 'You go back or we 
will kill you.' And my son said, 'Go,' and I said, 'I will go.' The 
deaf man followed my son and kept him from going into the door. 
They said, 'You will go with us,' and Russell said, 'I do not 
love her, and I cannot do it.' Two pistols fired immediately, and (707) 
he fell. He  fell straight back with his head towards the west, 
towards the bench that he had been sitting on. Yes, when I went to 
the door he was seated on the bench. That bench was right along on 
the west side of the porch, and he was seated here (indicating) on the 
bench at the west end of the porch. The bench was about 5 feet long. 
He wns about midway the bench, about the middle of the porch. The 
bench was sitting one end back against the lattice. They were talking 
to me then-both pistols drawn on Russell. That's when they said, 
'You go back; we will see you later.' They were still talking to him. 
When he was shot I do not know whether I fell or sank down, or 
what I did. I must have gotten up and went to my son to see if he 
was dead, and spoke to him, and he did not give me any answer. I 
thought he was dead, and went immediately into the walkway of the 
yard. . These two men just stepped off after they had killed him. My 
son, when he was shot, got up and came to the door and would have 
come in, but they kept him from coming and pushed him a little to 
one side, and I saw his hand go up before his face. My son did not 
have a thing in his hand, not a thing; he threw up one hand; I saw 
only one hand. Two shots were fired right together, and then a third 
one; I do not know whether both men shot or not; there were two 
shots, though, right together, and then a third. My son was hit in 
the back of the head and in the face. One man was on each side of 
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my son when he was sitting down and when he was standing. They 
had their pistols then." 

(Mrs. Sherrill then described the position of her son and the two 
White boys. One thing in particular the reporter caught was the close 

of the White boys to Russell Sherrill, that is to say, they 
pressed him closely on each side, as Mrs. Sherrill went on to show. 
She demonstrated how his retreat was cut off from the door, pistols 

in hand.) 
(708) "My son stepped out towards the deaf man, and he turned 

tben to the left to pass the tall man. Chal. White moved 
forward to the right. (Mrs. Sherill here again takes up the position 
of the men). Russell fell to the left toward the bench, 'caticorner'- 
not so much so, however. When these men first came my son was in 
bed and I told him to get up; he came down in a very few minutes; 
did not more than half dress himself; he just had on his pants and 
dress shirt and shoes; his shoes were ties, but were not tied at the 
time, and he had a hat on his head." 

Q.: Now, Mrs. Sherrill, Chal. White testified that you came out on 
the porch, took a seat and said you wanted to talk the matter over; 
that you were sorry this had come about; that you had tried to raise 
the family better. Did you say that? A. : I did not say that. 

Q. : Did you sit down? A. : I did not. 
Q.: State whether or not, at the time your son was shot, he was 

making any 'attack upon either of the prisoners. A. : He was not; he 
had his hand up to ward off the pistol. 

Q.: Did Thomas White touch you on the shoulder, as he testified he 
did? A.: He did not. 

The prisoners testified that, having heard that their niece had been 
ruined by the deceased, they went to the home of Mrs. Sherrill, where 
deceased lived, with a view and purpose of inducing him to marry 
their niece, and sade the families the disgrace; that they each had a 
pistel, but there was no conspiracy between them to kill the deceased, 
and no intention of doing so, but' thought they could persuade the 
deceased to marry the girl. Chalmers White testified in behalf of 
himself and coprisoner: 'When I left my sister-in-law's, I s$arted 
early in order that we might find him at home before he would leave. 
I had information of his probable leaving, and I had anoth, or reason 
for wanting to go early. I wanted i t  kept as quiet as possible until 
i t  was over. I t  was not more than three-quarters of a mile, possibly 

a mile, but I do not think over three-quarters. I arrived there, 
(709) I think, about 6 in the porning. I t  was a dark, cloudy morn- 

ing-a fog, and a very dark morning. We hitched our horses 
out in front of the porch or out from the house to a hitching-post, and 
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* STATE 2). WHITE. 

then went to the house and knocked; walked upon the piazza and 
knocked upon the door. A lady then answered it. My brother took 
part in the conversation down to my sister-in-law's; he ta.lked, but not 
as much as I did, and not as long; but he talked with her; Mrs. Sherrill 
came to the door and I told her good morning, and asked if Russell 
Sherrill was at  home; she said, 'Yes.' I told her I would like to see 
him on some business; she handed us two chairs; we sat down and 
waited till he came; presently he came down, his mother with him. 
I spoke to him and introduced myself and my brother; we both shook 
hands with him, and I told him wa wanted to see him on some business, 
privately. He then said to his mother, 'You go back into the house,' 
which she did. She walked back into the hall, and he stepped back 
and closed the door. He then walked out on the piazza to the front 
end of the porch and sat down on the bench; we walked up near him, 
around him, in front of him. I said to him, 'Mr. Sherrill, you are 
aware of the fact that we came here to make you keep your promise.' 
He  replied, 'I did not do it.' I said, 'You must marry her,' and he 
said, 'I cannot; I do not love her.' And I said, 'You can't get out of 
i t  that waj..' He  said, 'I will fix it up, but I will not marry her; I 
will die first,' and sprang to his feet in an angry, threatening attitude. 
I stepped back and drew a pistol. He  said, 'I will marry her,' and I 
said, 'I am glad of it.' Mrs. Sherrill heard a part of the conversation 
and came out into the hall. She said, 'What is the trouble? Don't 
kill my boy,' and I said, 'He has mined our niece, Annie White, and 
we have come up to get him to marry her.' She said, 'Well, do not 
kill my boy,' and I said, 'I do not want to kill him.' She said, 'Let's, 
talk the matter over and save shame and disgrace.' I told her I would. 
She sat down on a chair just back of us, and said she was sorry 
her family had come to this; that she had tried to raise the boy (710) 
better. I then turned and walked back to where Mr. Sherrill was 
and told him to come on and go with us. He then seemed very angry, 
began to advance, and then said, 'I will die first,' and as he said that 
he sprang towards us, or forward, and I shot him. My brother fired 
at him about the same time. I do not know who shot first; we shot 
nearly at the same time. As he started towards me, Mrs. Sherrill ran 
from the porch into the hall, screaming at the top of her voice, and 
as she fell to the floor, we walked off; she was not inside when we fired; 
she screamed and ran into the hall. He was very close to me, and I 
think just a little, possibly, to the center of the door; he was very 
close to me. I thought he was going to strike me with something when 
he advanced; he was in a striking attitude ind in an angry frame of 
mind. I think he was going to strike me, because he was rushing on 
me, and I thought I saw something. He could see that I was armed, 
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and I thought he was armed, and I did not think he would attach 
me unless he was. I could not see the knife in his hand; he could 
have held a knife or something I could not see; it was a dark, cloudy 
morning-a very dark, foggy morning. I went there with no purpose 
or idea of killing him, no intention whateuer; it was only to get him 
to marry the girl and save shame and disgrace. I never saw him be- 
fore. My brother and I had never at any time talked about killing 
him. I did not know I had hit him. I knew I had shot, but did not 
know I had hit him. When he started at me, I retreated a step, from 
time to time, when he started back towards the further end of the 
porch from where my brother was when he sprang forward; this threw 
my brother behind him; my brother had been to the left; and this 
threw my brother almost diagonally between us." The prisoners show 
on the map what they mean. "When he sprang up he said something 

to my brother, and he said for him to talk to me, that he could 
(717) not hear. (Further deccription as to porch and position of men.) 

The three of u h  would have made a triangle or three sides of 
a triangle. H e  rushed on me with his arm drawn back when I fired, 
as if to strike, just this way (witness shows striking positibn of right 
hand and arm drawn back as if to deliver a blow) I left there; went 
to my buggy. I did not anticipate any trouble. Istook the pistol in 
case I would need i t  to protect myself against any one and any danger; 
was not going up looking for troubleyno, not even with Sherrill. I 
carried the pistol, though. I would rather have a pistol through the 
country." 
, Q.: 80 you expected trouble, did you? A.: I did cot know what I 
would find; I. did not know how it might terminate. 

Q.: So you took him along to help kill this man if he didn't marry 
your niece, is that it ? A. : I didn't take him; he went because we were 
going on a dangerous mission. 

Q. : And you expected trouble, eh? A. : No, but I didn't know the 
man, and didn't know how i t  would end. 

"From the time we struck that porch until the time ho came down, 
I presume the whole time would be about four or five minutes before 
he was lying on his back on the floor, dead. I t  was not my intention 
to kill him; he didn't give us the opportunity to hear his refusal 
and go back to Mrs. Archer's quietly. I knew my brother had a 
pistol; he borrowed it. I do not know where he borrowed i t ;  in Con- - 
cord, I guess. He sprang to his feet and we drew our pistols; the 
pistols were not pointing in his face-pointing at him, though, I sup- 
pose; my brother's was pointing at him, too." 

By the State: Q.: Did you see anything in his hand? A.: I could 
not tell what he had in his hand. 
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Q.: Did you see the knife? A.: He had his hand drawn back this 
way (striking attitude), drawn back as though to strike. I could not 
see what was in his hand. 

Q.: Was there anything in his hand? You say you could distinguish 
Mrb. Sherrill was a lady when she came to the door. Now, if 
he had a knife, why couldn't you have seen that? I say, why (712) 
couldn't you have seen that? I say, why couldn't you? A.: I 
did not know what he had in his hand; I thought there was something 
in his hand; I could not tell what i t  was. 

Redirect: "My testimony was interrupted very much by counsel 
on both sides at the preliminary hearing, and I could not-give the 
testimony as fully as I wanted to. I never had any difficulty in my 
life before; yes, I stated a while ago, I thought I shot twice; I ascer- 
tained I did not, after the pistols had been examined and brought to 
the attorney's office. That was the day of the preliminary hearing; 
the pistols were examined and my pistol showed I shot only once; my 
brother shot twice, as his pistol showed. I did say a while ago we 
did not want to kill him, and because that would have made matters 
more public, worse, and the shame would have gone further. I had 
no intention of killing him." 

Thomas White's testimony in behalf of himself and coprisoner (he 
is deaf) : "I can hear through a trumpet in my right ear, but not as . 
well as I can in the other. I t  was about G when we got to Mrs. Sher- 
rill's house. I t  was daylight; the morning was cloudy and threaten- 
ing rain. The first thing after arriving we tied our horses (two horses 
and a top buggy) to a hitching-post about 40 or 50 yards off. We t went up to the house and my brother knocked at the door; soon after 
he knocked, Mrs. Sherrill responded; when she came to the door a 
conversation took place between her and my brother. I knew Mrs. 
Sherr411, and did not see why she did not know me. I did not hear the 
conversation after Mrs. Sherrill came to the door; she set out two 
chairs; my brother took one and I took the other, occupying opposite 
sides of the piazza. I said to my brother in a low tone, after she had 
gone back in the house, 'Is he at home?' He nodded assent. I n  a 
short time after that Russell Sherrill came down on the piazza; my 
brother spoke to him, shook hands with him, introduced him to me, 
and I shook hands. I had seen him, but was not personally acquainted 
with him. After he came out, Mrs. Sherrill also came out, and 
a conversation took place between them. Sherrill said something (713) 
to his mother, and she went back into the hall. Sherrill followed 
her and closed the hall door; he closed the inner door, then came back 
and, sat down on the bench at the end of the piazza; my brother then 
went to him, and again the conversation began; in a few minutes after 
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the conversation he sprang to his feet and assumed a threatening 
attitude. At that time my brother drew his pistol and stepped back 
one step. I did not know what had passed; I was just judging from 
my brother's actions; then almost immediately after that, just after 
the pistols were drawn, Mrs. Sherrill came out of the hall and a con- 
versation took place between her and my brother. We were all sitting 
down at the beginning, but at the time Mrs. Sherrill came out we 
were all standing, and then the conversation took place between her 
and my brother; Mrs. Sherrill turned to me, and I said, 'Talk to my 
brother; I cannot hear you,' and just at that moment she stepped 
between 'us and I touched her on the arm or shoulder and told her 
not to come between us; this seemed to infuriate Sherrill, from his 
actions and expressions of his face. He was directing his conversa- 
tion to me after I touched his mother on the shoulder. I t  seemed 
as if I had angered him very much. I said, 'Talk to my brother; I 
cannot hear you.' I then asked my brother if Sherrill would marry 
her, and he said he would; then I said to Sherrill, 'Come and go in 
the buggy.' Mrs. Sherrill had stepped back a few paces and was 
near the hall door. The next thing, Sherrill advanced very rapidly 
on my brother, my brother retreated, and I kept in line with Sherrill, 
and after .passing just beyond the door, halfway, he drew back as if 
to strike. I saw his hand fly up; I did not see a blade was in it;  my 
pistol was not drawn; I drew and fired; my brother fired just the 
instant I did; I think my brother fired just the moment before I did. 

Sherrill fell diagonally with his head towards the end of the 
, (714) porch; at the moment he fell my brother walked around. We 

went out, loosed the horses, and I said, 'Let's go and surrender 
at once,' and he said, 'Let's go back and tell Jennie what has hap- 
pened.' My object in going was to induce him to marry my niece 
and save disgrace, not to themselves, but to all concerned." 

The prisoners appealed from a judgment pronounced upon the verdict 
of guilty of murder in the second degree. 

Robert D. Gilmer, Attorney-General, J .  H. Clement, T .  C. Linn, 
and B. B. Miller for th'e State. 

Montgomery & Crowell, Overman & Grego~y, T.  F. Klutz, R. L. 
Wright, and G. B. Watson, for prisoners. 

HOKE, J., after stating the facts: The above statement gives the 
direct e-ridence of all the living persons who saw the occurrence, and 
presents the case sufficiently to a proper understanding of the Court's 
decision. 
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I n  developing their case before the jury, the prisoners proposed to 
prove by the witness White, one of the prisoners, that his brother, the 
other prisoner, asked the witness to go with him to Sherrill's to help 
him persuade Sherrill to marry the witness's niece, and that the wit- 
ness informed his brother he would go with him for that purpose, 
and there was no agreement or conspiracy to use force or violence on 
Sherrill if he decliued. To this testimony the State objected. The 
objection was sustained, and the prisoners excepted. 

We are of opinion that this .ruling was erroneous and the evidence 
should have been received. The argument to sustain the objection 
was put on the ground that the proposed testimony was a mere declara- 
tion of the prisoner in his own favor, and as such was incompetent. 
This was no declaration of the prisoner, but his sworn statement in a 
matter relevant to the issue. The purpose of the prisoner in going to 
the home of the deceased, in some aspects of the case, was very 
pertinent, and the prisoner's testimony of such purpose was rele- (715) 
vant as mbstantire testimony, and the declaration to his brother 
was relevant as corroborative evidence. S. v. Hall, 132 N. C., 1102. 

Again, while the judge below in one portion of the charge submitted 
the question of manslaughter to the jury, in closing the charge he said: 
"You will consider and determine, upon consideration of all the evi- 
dence in this case, and applying the principles of the law as instructed, 
whether or not the prisoners or either of them is guilty of murder 
ia the first or murder in the second degree." This was no doubt an 
inadvertence on the part of the court, but the effect, we think, was to 
withdraw from the jury the question of manslaughter. The prisoners 
excepted. Where there is evidence admitting a consideration of man- 
slaughter on an indictment of this kind and facts of this character, 
the prisoners are entitled to have the same submitted under a correct 
charge, and the failure to do so would be error, because, though the 
verdict may be for a higher offense, the jury might have, convicted 
of the lower crime if the same had been submitted under a p,roper 
charge. We do not think, however, that either of these exceptions 
presents a case of reversible error, because, assuming the rejected 
evidence to be true, that in going to the home of the deceased there 
was no conspiracy to do violence, and that they only went to persuade 
the deceased to marry their niece, we are of opinion that in consider- 
ing the entire testimony, includiflg that rejected, and accepting the 
statements of the prisoners as true, there is no aspect of the case that 
would justify a verdict of a lesser crime than murder in the second 
degree. Of this the prisoners were convicted,and the error of with- 
drawing the question of manslaughter from the consideration of the 
jury was immaterial. The question of murder in the first degree not 
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being before us, and an intentional homicide h a ~ ~ i n g  been admitted 
by the prisoners on the evidence in  this case, t,he law presumes the 

killing to .be murder i n  the second degree, and i t  must be so 
(716) declared, unless from the entire testimony the prisoners satisfy 

the jury that the killing was excusable on the plea of self-de- 
fense, or of facts which mitigate the crime to manslaughter. 8. v. 
Smith, 77 N.  C., 488. I n  that case, Faircloth, J., speaking for the 
Court, says: "Homicide is murder unless it is attended with extenuat- 
ing circumstances, which must appear .to the satisfaction of the jury. 
I f  A assaults B, giving him a severe blow or otherwise making the provo- 
cation great, and B strikes him with a deadly weapon and death en- 
sues, the law, in deference to human paasion, says rthis is man- 
slaughter"; and the case further states, if the "provocation be slight 
and it can be collected from the weapon used or any other circum- 
stances that the prisoner intended to kill or do great bodily harm, and 
death follows. it is murder." Foster's Crown Law. 291. I t  cannot 
be contended here that this is a case of excusable homicide. Two 
strong, vigorous, and determined men, in the presence of a boy just 
grown, called him from his bed about daylight in  the morning, with- 
out arms or means of defense. They were near enough to have seized 
the deceased at  any time during the difficulty, and could have easily 
overpowered him. The killing was without necessity, and there is 
no statement or claim by the prisoners that they or either of them 
were in reasonable apprehension of bodily harm at any time. 

' 

Thomas White's evidence : 
Q.: You shot him in  the back of the head when you could have 

caught and held him? A. : I could have caught him. 
Q.: You say you did not want to hurt him; then why didn't you 

catch him and keep from hurting him-two great large men like you 
were? A.: Because he attacked us. 

Q. : You were mad, then ? A. : No, not mad. 
&.: Not mad, and yet you perfbrred to shoot him in the 

(717) back of the head instead of holding him? A.: I shot him be- 
cause o f  the fight on hand. My brother was not struck at all; - 

neither of us hit. 
Q. : And yet you shot and killed young Sherrill? A.: Yes, I shot 

once, and I d o  dot know how many times my brother shot. 
Nor is there any well-considered principle of manslaughter to which 

the conduct of the prisoners could be reasonably referred. I t  is con- 
tended, first, that there was a fight between the parties, and that the 
homicide should be referred to the anger aroused by mutual combat. 
I t  is true that when men fight upon a sudden quarrel, and one kills 
the other in  the heat of passion aroused by the combat, the law ordi- 
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narily refers such a homicide to the anger, and considers the killing 
a case of manslaughter. The doctrine, however, has this limitation: 
that the combat,ants must fight on equal terms, at least at the outset, 
and no unfair advantage must be taken. 

I n  Russell on Crimes, p. 729, it is said: "Where the combat is not 
an act of deliberation, but the immediate consequence of sudden quar- 
rel, it does not, of course, come within the foregoing doctrine; yet in 
cases of this kind the law may come to the conclusion of malice if 
the party killing began the attack with circumstances of undue,advant- 
age; for, in order to save the party making the first assault upon an 
insufficient legal provocation from the guilt of murder, the occasion 
must not only be sudden, but the party assaulted must be put on an 
equal footing in point of defense, at least at the outset, and this more 
particularly where the attack is made with deadly and dangerous 
weapons." 

Again, the same author says, on page 731: "If, after an inter- 
change of blows on equal terms, one of the parties on a sudden, and 
without any such intention at the commencement of the affray, snatches 
up a deadly weapon and kills the other party with it, such killing 
will be only manslaughter. . . . But if the party at the beginning 
prepared a deadly weapon, and has at the ti& the power of using 
i t  in some part of the contest, and uses i t  accordingly in the 
course of the combat and kills the other party with the weapon, (718) 
such killing will be murder." 

And Bailey, J., in charging a jury, in an indictment for malicious 
cutting, said, among other things: "If persohs meet originally on 
fair terms and, after an interval, blows having been given, a party 
draws in the heat of blood a deadly instrument and inflicts a deadly 
injury, it is manslaughter only. But if a party enters in a contest, 
dangerously armed, and fights under an unfair advantage, though 
mutual blows pass, it is not manslaughter, but murder." 

Accordingly, in S. v. Ellick, 60 N. C., 450, we find it declared: "If, 
on a sudden quarrel, the parties fight by consent at the instant with 
deadly weapons, and one is killed, it is but manslaughter, provided 
the parties fight on equal terms and no undue advantage is taken, 
for the fairness of the fight rebuts the implication of malice and the 
law mitigates the offense out of indulgence to the frailty of human 
nature." And, appyling the principle, it is there held, "That where 
words passed between the p r i s o ~ r  and the deceased, who were sitting 
on a door-sill, and the prisoner got up; the deceased then got up and 
reached his hand inside the door and got a stick, which was a deadly 
weapon, and as he was turning around with the stick the prisoner 
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stabbed him with a bowie-knife, it was held to be nlurder." To the 
dame effect is Price v. State, 36 Miss. 531. 

I n  several of the decisions establishing the limitation here stated, 
the weapon was concealed, and mention is made of this fact. But 
the principle underlying the decisions seems to be that the party com- 
menced the fight with a deadly weapon previously prepared and fought 
at an undue advantage. 

The principle, then, by which an unlawful and intentional homi- 
cide is, under certain circumstances, mitigated to manslaughter by 
reason of the anger aroused in mutual combat, has no application here. 
The prisoners, armed with deadly weapons, commenced the fight on 

unequal terms, fought throughout at undue advantage, and killed 
(719) without necessity. Their conduct can receive but one construc- 

tion: they intended from the beginning of the combat that i t  
should have a fatal termination. Again, it is urged that the prisoners 
are entitled to have this view presented: that the deceased caused a 
final difficulty by making an assault on the Whites; that he had ac- 
quiesced in their demand and all had become peaceful and quiet, when 
the deceased provoked a further altercation by advancing on Chalmers 
White, was in the attitude of striking him, and that in the anger 
aroused by that assault the deceased was slain. But we do not think 
that m y  such position is open to the prisoners in their testimony or 
that it has support either in law or fact. I n  the &st place, there was 

, no such pause i s  this heartrending occurrence as permits its division 
into two altercations. The whole affair did not occupy five minutes 
of time. Chalmers White testified (p. 54, record) : "From the time 
we struck the porch until he came down, I presume the whole time 
would be about four or five minutes before he was lying on his back 
on the floor, dead." Allowing a reasonable time for the deceased to 
dress and come to the porch, the time consumed in this fateful inter- 
view was indeed short. When the deceased said he would not marry 
their niece, he "did not love her," both men drew and presented their 
pistols. The deceased then said he would marry her. Thomas White 
then seems to have put his pistol up, but this is left uncertain by the 
testimony. His evidence is as follows: "I read about where my shot 
hit him, read about it. R e  was then with his face towards my brother. 
I could not have shot him in the back of his head from in front of 
him. I do not know whether he had anything in his hand or not. I 
did say he was attacking my brother. My brother had a pistol; I 
do not know where he got i t ;  when he got up from the chair he as- 
sumed a threatening attitude; we never put the pistols back in our 
pockets; had themjin our hands. We did not have the pistols drawn 
until he made the attack. We had them in our hands, but did 
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not have them covered on him. We had them in our hands for (120) 
protection." 

Q.: And then you shot him, not for what he had in his hand, but 
because he was attacking your brother? A.: I saw there was a fight. 
I did not stop to see what kind of a fight. 

Q. You shot him in the back of the head, when you could have 
caught and held him? A.: I could have caught him. 

Q.: Didn't you say you didn't want to hurt him? Then, why didn't 
you catch him- and keep from hurting him-two great big men like 
you? A.: Because he attacked us. 

Q. : You were mad, then? A.: No, not mad. 
Q.: Not mad, and yet you preferred to shoot him in the back of the 

head instead of holding him? A. : I shot him on account of the fight 
on hand; my brother was not struck at all; neither of us hit. 

Q.: And just for that, killed young Sherrill? A.: Yes, I shot once, 
1 and I do not know how many times my brother shot. 
I But Chalmers White never put up his pistol till the fatal shots were 
1 fired. The deceased was then standing on his own porch, with one 
1 armed man on either side, and not allowed to withdraw from their 

presence even to go into his own door-one of the men, at least, keep- 
ing his pistol in evidence all of the time. There was never any pause 
in this scene, and not for one instant any change of attitude. Here, 
again, the conduct of the prisoners can receive but one reasonable con- 
struction, '(Do what we demand and do it now, or your life is for- 
feited." Any inference, therefore, which depends upon the position 
that the deceased was the aggressor by bringing on a second altercation, 
in which he was killed, has no basis in fact, and cannot be maintained. 
And if i t  were otherwise, if the deceased did bring on a second alterca- 
tion, any assault he may have made, under the circumstances just 
stated, was entirely insufficient provocation to mitigate this 
killing to manslaughter. The deceased had no knife, and neither (721) 
of the prisoners say that he had. They do not swear that they 
thought so. There is nothing but a suggestion that he might have had 
one. Here is the testimony of Chalmers White: . "I then turned 
and walked to Sherill and told him to come on and go with us. He 
then seemed very angry and began to advance, and said, 'I will die 
first.' And as he said that he sprang towards us and forward, and I 
shot him. My brother fired, I think, about the same time. I do not 
know who shot first. We shot nearly at the same time. He was very 
near to me. I thought he was going to strike me with something when 
he advanced ; he was in a striking attitude and an angry frame of mind. 
I think he was going to strike me, because he was rushing on me ; and I 
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thought I saw something. H e  could see that I was armed and I thought 
he was armed, and I did not think he would attack me unless he was. I 
could not see the knife in his hand. He  could have had a knife or some- 
thing, I could not see; it was a dark, cloudy morning." Again the wit- 
ness testified: "When he sprang up we both drew our pistols on him. I 
did not see any knife up to that time. I could not see what he had in  
his hand." 

Q.: Did you see anything in his hand? A. : I could not tell what he 
had in his hand. 

Q. : Did you see the knife? A.: H e  had his hand thrown back this 
way (striking attitude), drawn back as though to strike. I could not 
see what was in his hand. 

Q.: Was there anything in his hand? A.: I did not know what he 
had in his hand. I thought thsre was something in his hand; I could 
not tell what i t  was. 

Q. : Couldn't you have seen the flashing of a knife blade as he drew 
back to strike? A. : I t  was dark and cloudy. I could not see. He  could 
have a knife and I could not have seen it. 

Q.: Will you swear he had anything in  his hand? 8.: I 
(722) thought he had something in his hand. 

Q. : Will you swear that he had a knife? A.: H e  had some- 
thing; I could not tell what i t  was. 

Q. : Was i t  long or short? A. : I do not know. I can't tell whether 
i t  was 'long or short or anything about i t ;  it was something. 

Q. : Was i t  black? A. : I can't tell. I cannot describe what i t  was. 
And Thomas White testified: "I had sidestepped and kept in  a direct 

line with Sherill, because I did not know what was going on at that 
time, nor what he was going to do. H e  continued to advance on my 
brother, and drew back as if to strike. At the moment he did that, he 
sprang forward, and that put him just in  front of me, or diagonally in  
front. I drew my pistol and we both fired about the same time. H e  
had his hand in  a striking position. I do not know whether he had a 
pistol or not. I could not see whether there was a knife in  i t  or not." 

The mother of. the deceased said that the deccased never raised his 
hand except to ward off the pistol. But, put i t  as the prisoners claim, 
and 'on the facts of this case as disclosed by the testimony, suppose 
he did raise his hand as if to strike, and was shot down, both prisoners 
firing at  the same time. This was no such provocation as the law 
deems adequate to reduce the grade of this offense. 

I n  Clark on Criminal Law, p. 197, i t  is said: "Voluntary man- 
slaughter is where the act causing death is committed in  the heat of 
sudden passion caused by provocation. The provocation must be such 
as the law deems adequate to excite uncontrollable passion in the mind 
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of a reasonable man. The act must be committed under and because 
of the passion." Again, at  page 198 : "Intentional killing is man- 
slaughter if i t  is committed under and by reason of a passion by what 
the lam deems sufficient provocation. The law does not merely 
look to see if a man was provoked and enraged, and, if so, re- (723) 
duce his crime to manslaughter; but i t  also looks at  the provo- 
cation, and does not excuse him at all if i t  was inadequate to excite 
his passion. The provocation must be sufficient in  the eye of the law, 
or i t  is murder." Again, on pp. 203, 204: "In all cases the mode of 
resentment must bear a reasonable proportion to the provocation. A 
homicide is not reduced to manslaughter where a deadly weapon is 
used; unless the provocation was explicit." 

To the same effect, S.  v. Smith, supra; S. v. Chavis, 80 N.  C., 353. 
The suggestion that if there be a reasonable doubt as to which one 

fired the fatal shot, both must be acauitted, cannot be sustained. The 
prisoners may have gone to the house without any purpose to kill or do 
unlawful violence. They had a common purpose, and when they 
drew their weapons they entered on that purpose unlawfully, and were 
so manifestly acting together, one i n  the aid of the  other, that a kill- 
ing by either, under the facts of this case, would inculpate both. 

The Court is of opinion that there is  no reversible error dis- 
closed i n  the record, and the judgment of the court below was correct. 

No  error. 

Cited: Dayvis v. Tel. CO., 139 N .  C., 93; S. v. Kendall, 143 N.  C., 
665; S. v. McKay, 150 N. C., 815; 8. v. Price, 158 N. C., 648, 651; 
8. v. Lance, 166 N .  C., 419; S.  v. Xerrick, 171 N.  C., 791; S. v. Bryant, 
180 N. C., 691. 

(Filed 23 May, 1905.) 

Dealing in Futures-Bucket Shops-Police Power-Unlawful Discrim- 
ination--Gambling or Wagering Contracts-Constitutional Law- 
Prima Facie Evidence. 

1. Laws 1889, chapter 221, making void all contracts for the sale of articles 
for future  deliver^ wherein it is not intended there shall be an actual 
delivery, but only the difference between the contract price and the market 
value at the time stipulated shall be paid, and Laws 1905, chapter 538, 
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forbidding the business of running a "bucket shop," are clearly within 
the police power of the State. 

2. The act of 1905, forbidding the business of running a "bucket shop" is not 
void under the Fourteenth Amendment to United States Constitution, 
because the seventh section provides that the act "shall not be construed 
so as to apply to any persons, etc., engaged in the business of manufac- 
turing or wholesale merchandising, in the purchase or sale of the neces- 
sary commodities required in the ordinary course of their business." 

3. A purchase for actual future delivery of necessary commodities required 
in the ordinary course of business, and not for wagering or gambling on 
the fluctuations of the market, is not prohibited by the "bucket-shop" 
statutes. 

4. Section 7 of the act of 1905 does not confer any exclusive right or privilege 
upon manufacturers or wholesale merchants ; it does not authorize them 
to engage in any business prohibited by the act of 1889, nor to speculate 
in cotton or other commodities. 

5. The Legislature can, in the exercise of the police power, prescribe when and 
under what circumstances and as to what offenses a certain act shall be 
p m a  facie evidence. Therefore, a provision that the purchase of com- 
modities upon margin under certain circumstances shall raise a p r t m  
facie case that such purchases were void, and other circumstances shall 
not constitute such prima facie evidence, is not a discrimination forbidden 
by the Fourteenth Amendment. 

6. The Legislature has unquestionably power to make the business of carrying 
on a "bucket shop" indictable. 

7. If a provision as to prima facie evidence as to certain purchases upon 
margin were null because not applying to all purchases upon margin, this 
would in no wise invalidate that part of the statute which forbids carrying 
on the' business of running a "bucket shop," as a statute may be void in 
part and valid in part. 

(725) INDICTMENT against E. C. McGinnis, heard by Neal, J., and 
a jury, a t  Marell Criminal Term, 1905, of WAKE. From a judg- 

ment of upon a special verdict, the defendant appealed. 

Robert D. Gilmer, Attorney-General, for the State. 
Busbee & Busbee a n d  Argo & S h a f e ~  for defendant. 

CLARK, C. J. This is an  indictment under chapter 538, Laws 1905, 
"to prevent dealing in  futures." 

B y  chapter 221, Laws 1889, "to suppress and prevent certain kinds 
of vicious contracts," i t  was i n  substance. enacted as follows: Section 
1 made void all contracts for the sale of articles therein named for 
future delivery, wherein (notwithstanding any terms used) it is not 
intended that  the artic1e.s agreed to be sold and delivered shall be 
actually delivered, but only the difference between the contract price 
and the market value a t  the time stipulated shall be paid. Section 2 
enacted that  when the defense provided by that  act is set up  i n  a veri- 
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fied answer, the burden shall be upon the plaintiff to prpve a lawful 
contract, but the answer shall not be used against the defendant on 
an indictment for the transaction. Section 3 made the parties to such 
contract, and agents concerned therein, indictable, and section 4 made 
persons while in this State consenting to become parties to such con- 
tract made in another state, and all agents in this State aiding and 
furthering such contract made in another state, indictable. 

Chapter 538, Laws 1905, provides (section 1 )  that i t  shall (726) 
be unlawful to open or establish an office in this State for deal- 
ing in futures, as forbidden by aforesaid act. Section 2 makes such 
act a misdemeanor. Section 3 provides that no person participating 
in such act shall be excused from testifying, but a party so testifying 
is pardoned for such offense. Section 4 specifies certain acts which 
shall be p i m a  facie evidence of a violation of this statute. Section 
5 specifies what shall be prima facie evidence of a contract forbidden 
by the act of 1889, and section 6 provides what shall be prima facie 
proof of the opening and establishing an office in violation ofi this act 
and the act of 1889. 

So far, the provisions of both acts clearly fall within the police 
power of the State, and it is not denied that if nothing further ap- 
peared in the statute the defendant is guilty upon the facts found in 
the special verdict, which are that the defendant opened and established 
an office in Raleigh for the purpose of carrying on the business forbid- 
den by the above cited statutks, Laws 1889, ch. 221, and Laws 1905, 
ch. 535. 

The business forbidden by the act of 1905 is-to avoid a para- 
phrasis, and following the usual American method of describing an 
act by a word or a phrase-the business of running a "bucket shop," 
which is defined by the Century Dictionary as, "An establishment, 
nominally for the transaction of a stock-exchange business, or business 
of a similar character, but really for the registration of bets, or wagers, 
usually for small amounts, pn the rise or fall of the prices of stocks, 
grain, oil, etc., there being no transfer or delivery of the stock or com- 
modities nominally dealt in." I n  Bowd of Trade v. Commission Co., 
115 Fed., 574, the president of the board of trade, in answer to a 
question, thus defined a "bucket shop"; "It is a place where deal- 
ings are had upon the fluctuations in the market price, without any 
bona fide transactions." The definitim of "bucket shop" in Webster's 
Dictionary is, "An office or place where facilities are given for 
betting small sums on current prices of stocks, petroleum," etc. (727) 

I n  Smith  v. Tel.  Co., 84 Ey., 664, the Court describes the 
manner of dealing at a "bucket shop" in full detail, and defines its 
business, "while purporting to be actual transactions," as being " in fact 
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merely wagers on the market price of some commodity, a t  some speci- 
fied time in the future," and, in the absence there of any statute, held 
that such business was "a species of gambling as well-defined and 
reprehensible as that of keeping a faro bank or a dice machine, and 
i t  is therefore illegal and contrary to public policy." A "bucket shop" 
is defined ( B r y a n t  v. T e l .  Co., 17 Fed., 825, and P o ~ t e n b u r y  v. State ,  
47 Ark., 192) as "a place where wagers are made upon the fluctua- 
tions in  the price of grain and other commodities," and i n  both cases 
the course of dealings a t  such establishment is fully described in S m i t h  
v. Tel .  Co., m p a ,  but in all these cases, of course, solely upon the 
information given the learned judges by the testimony of witnesses, 
set out in the record. 

I n  Wearre v. People, 209 Ill., 528, is a recent, full, and able dis- 
cussion of statutes against "bucket shops," sustaining S o b y  v. People, 
134 111.; 66. Indeed, the term "bucket shop," as well as the business 
i t  transacts, is mentioned and denounced in many statutes and de- 
cisions, and both the name and the business have become matters of 
general knowledge. I n  Booth  v. Illinois, 184 U. S., 425, i t  was held 
that the Illinois statute making all '(dealings in futures" gambling 
contracts and punishable, was within the police power of the State 
and not prohibited by the Fourteenth Amendment-affirming s. c., 186 
Ill., 43. 

I n  I ~ w i n  v. Will iar ,  110 U. S., 499, the Court said: "If under guise 
of the contract to deliver goods at  a future day the real intent be to 
speculate in  the rise or fall of prices, and the goods are not to be 
delivered, but one party is to pay the other the difference between 

contrect price and the market price of goods at  the date fixed 
(728) for executing the contract, the whole transaction is  nothing 

more than a wager, and is null and void." Wagner  v. Hilde- 
brand, 187 Pa. St., 136; Jamieson  v. Wallaee, 167 Ill., 388; Wheeler  
v. Stock  Exchange, 72 N.  H., 315; Clews v. Jamieson, 182 U. S., 461; 
Pickering v. Cease, 79 Ill., 328; Bibb  v.  Ailen, 149 U. S., 481;l  Cook 
on Stock and Stockholders (3 Ed.), sec. 341. 

Freund on Police Power (1904), p. 186, says: "It is well estab- 
lished that if there is no intention to buy or sell. but only to pay or 
receive differences i n  value, the transaction is simply betting on the 
rise and fall of market prices, and hence illegal and void." 

While the facts found bring the defendant within the words of the 
statute, it is contended that the addition of the seventh and last section 
made the whole act unconstitutional and void under the Fourteenth 
Amendment to the Constitution of the United States, which guarantees 
the equal protection of the laws. Said section 7 reads : "This act shall 
not be construed so as to apply to any person, firm, corporation, or 
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his or their agent, engaged in the business of manufacturing or whole- 
sale merchandising in the purchase or sale of the necessary com- 
modities required in the ordinary course of their business." This sec- 
tion is stated by counsel, and we believe was admitted on the arF 
ment, to have L e n  added upon the passage of the bill in the second 
House. I t  was doubtless hastily drawn, for it is clearly not germane 
to the statute, which is for the prohibition of the establishment or open- 
ing an office for the purpose of engaging in or carrying on the busi- 
ness of a "bucket shop," i.e., dealing in the sale of futures, where "it 
is not intended by the parties thereto that the articles agreed to be 
sold and delivered shall- be actually delivered, or the value thereof 
paid, bnt it is intended and understood by them" that merely the differ- 
ence between the contract price and the market price of the article at 
the time specified shall be paid. Such condemned business has 
no connection with, and the constitutionality of the prohibitive (729) 
act is in no wise affected by, the provision in section 7, that. 
when any person, firm, or corporation engaged in manufacturing or 
wholesale merchandise shall purchase or sell "the necessary commodi- 
ties required in the ordinary course of their business," it shall not be 
deemed a violation "of this act"-the act forbidding the business of 
carrying on a "bucket shop." 

The defendant, however, contends that the purpose of section 7 is 
to provide that where any manufactory or wholesale merchandising 
house shall contract to deliver goods at a future date, such establish- 
ment may protect itself, or "hedge" (as it is called), by purchasing a 
"future" contract for raw commodities, without intending to demand 
actual delivery of those identical goods, but, by the profit thereby made, 
to recoup the loss by the rise in price of the same commodity subse- 
quently bought, perhaps for actual delivery nearer home, to save freight. 
I t  is enough to say that no such intent is expressed in section 7, and 
we must construe it as it is written. 

But a ppchase for actual future delivery of necessary commodities 
required in the ordinary course of business, and not for "wagering" 
or gambling on the fluctuations of the market, would not be against 
the statute. The statute of this State does not prohibit all purchases 
or sales for future delivery, but only such dealings as are in the 
nature of gambling or wagering contracts. Though section 7 mentions 
only manufacturers a,nd wholesale mercantile establishments as author- 
ized to make bona fide dealings in "futures," this was done unneces- 
sarily, me think, and only out of abundant caution. I t  is not a dis- 
crimination, for there is no prohibition upon any one else or any 
other business to buy commodities for future delivery bona fide in 
the "ordinary course of such business," when not for speculative or 
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(730) gambling purposes. That no other business or persons are men- 
tioned as authorized to deal bona fide for the purchase of com- 

modities on "margin" is not an implied restriction upon others to do 
an act not forbidden by any statute. 

Section 7 does not confer any exclusive right or privilege upon manu- 
facturers or wholesale merchants. I t  does not authorize them to en- 
gage i n  any business prohibited by the act of 1889. I t  does not author- 
ize them to speculate in cotton or other commodities. I t  simply pro- 
vides that the courts shall not construe the act of 1905 to have the 
effect of preventing them from buying and selling for future delivery 
the necessary commodities required in their ordinary business. 

The defendant further contends that by section 5, chapter 538, Laws 
1905, proof that nothing was actually delivered at  the date of the con- 
tract, and that a "margin" was put up, shall be prima facie evidence 
that the contract is a "wagering" one and forbidden by chapter 221, 
Laws i889, and that section 7, chapter 538, Laws 1905, providing that 
this last act shall not apply to purchases or sales by manufacturers or 
wholesale merchants of the necessary commodities required in the 
ordinary course of their business, is a discrimination forbidden by the 
Fourteenth Amendment. We do not think so, for the prescribing when 
and under what circumstances and as to what offenses a certain act 
shall be prima facie evidence is necessarily a matter left to legislative 
discretion in  the exercise of the police power. There may be good 
reasons why the purchase of "necessary commodities required in the 
ordinary course of their business" for future delivery on a "margin," 
by manufacturers and wholesale merchants, shall not raise a presump- 
tion that such dealings are "wagering" contracts, while purchases by 
them, not o i  such commodities, or when not "required in the ordinary 
course of their business," or the purchase by others of any com- 
modities, when made on the deposit of a "margin" and for "future" 
delivery, shall raise the presumption of a "wagering" contract. Whether 

the reason is good and sound for making ihe purchase of com- 
(731) modities upon "margin" prima facie evidence of a '%agering" 

contract, under a certain state of facts, and providing that upon 
a different state of facts such purchase upon "margin" does not con- 
stitute prima facie evidence of a "wagering" contract, is a matter for 
the Legislature. The courts have no veto power upon such exercise 
of the police power. S. v. Barrett, ante, 630. 

But aside from what we have already said, the defendant is indicted 
for carrying on a "bucket shop" business. The Legislature had un- 
questionably power to make such business indictable. Booth v. Ill., 
184 Ill., 425, and other cases cited, mcpra. The facts found are that 
the defondanl was carrying on the forbidden business. I t  can in no 
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wise affect the validity of the statute making such business indictable 
that the purchase of commodities by others upon "margin" shall under 
certain circumstances raise a prirna facie case that such purchases were 
void, 'and under other circumstances shall not constitute such prima 
facie evidence. A statute may be void in part and valid in  part. I f  
the provision as to prima facie evidence, as to certain purchases upon 
LC margin," were null, because not applying to all purchases upon 
(6 margin," this would in  no wise invalidate that part of the statute 

which forbids carrying on the business of running a "bucket shop." 
The defendant is not indicted for buying commodities for future de- 
livery upon a "margin," nor are manufacturers and wholesale merchants, 
nor any one else, exempted from the prohibition of carrying on the 
"bucket shop" business. Upon the special verdict the defendant was 
properly adjudged guilty. 

No  error. 

Cited: S .  v. Gatewood, post, 749; S .  v. Clayton, post, 733, 736; 
Durham v. Cotton Mills, 141 N.  C., 645 ; Burns v. Tomlinison, 147 N .  C., 
635; Edgerton v. Edgerton, 153 N .  C., 169; Harvey v .  Pettaway, 156 
N. C., 377; Rodgem v. Bell, ib., 382, 384, 385; Sprunt v .  May, ib., 394; 
HoZt v. Wellom, 163 N .  C., 130; Rmdolph v. Heath, 171 N .  C., 386. 

Afirmed, 203 U. S., 531. 

STATE v. CLAYTON. 

(Filed 23 May, 1905.) 

Gambling Contracts-Futures-Bucket Shops-Prima Facie Evidence 
-Interstate Commerce 

1. The test of the validity of a contract for "futures" which Laws 1889, 
chapter 221, requires is the "intention not to actually deliver" the articles 
bought or sold for future delivery. No matter how explicit the words in 
any contract which may require a delivery, if in fact there is no intention 
to deliver, but the real understanding is that at  the stipulated date the 
losing party shall pay to the other the difference between the market price 
and the contract price, this is a gambling contract and void at  common 
law and indictable under the statute. 

2. Laws 1905, chapter 538, makes it indictable to open a place of business to 
facilitate and carry on the making of such contracts as are made in- 
dictable by Laws 1889, chapter 221. 

3. Where contracts for future delivery are made, if there is not merely the 
formal provision in the writing that a delivery will be demanded, but, 
in fact, the right to require delivery, and an intention to demand it if the 
exigencies of the party's business shall require it, this is a legal contract, 
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notwithstanding any mere expectation that delivery will probably not 
be required. 

4. Where parties to a purchase or sale upbn margin of commodities for future 
delivery will not need such commodities in the ordinary course d their 
business, Laws 1905, chapter 538, section 5, makes the purchase in such 
cases upon margin prima facie evidence that such contract is a wagering 
contract. 

5. Section 7 of chapter 538, Laws 1905, was intended to authorize bona fille 
contracts in the aid of business, but it was not intended to authorize 
manufacturers and wholesale merchants to gamble by buying commodities 
for future delivery when the intention is that there shall be no delivery. 

6. I t  is competent for the Legislature to provide that gambling contracts par- 
ticipated in by the defendant in this State, either originating or being 
ratified here, shall be indictable in our courts, and such contracts are not 
protected by the interstate commerce clause of the Federal Constitution. 

(733) INDICTMENT against M. T. Clayton, heard by Peebles, J., and 
a jury, at April Term, 1905, of PERSON. From a judgment of 

guilty upon a special verdict, the defendant appealed. 

Roberl D. Gilmer, Attorney-General, for the State. 
Winston & Bryant and Guthrie & Guthrie for defendunt. 

CLARK, C. J. This is an indictment under chapter 221, Laws 1889, 
for the purchase, in  Person County, this State, of 5,000 pounds of 
pork for future delivery upon a "margin" from a firm in Philadelphia. 
The special verdict finds that the pork was not to be actually delivered, 
but thnt settlement was agreed to be made upon the difference i n  value 
of said pork on 1 July, 1905; that the defendant is a dealer in  whole- 
sale merchandise, and that he purchased said pork on a "margin" to 

'protect his contract with customers who had purchased pork from him 
for actcal delivery at a future date. That is, as we understand the 
findings of fact, the defendant had sold pork, in the ordinary course 
of his business, to customers to be delivered at  future dates, and, to 
protect himself from the loss by a rise in the price of such pork before 
the delivery dates, he had bought 5,000 pounds of pork on "margin." 

As already pointed out by us in  S. v. McGinmis, ante, 724, this statute 
(1889, ch. 221) does not forbid all purchases and sales of commodities 
for future delivery, but only when under such contracts actual delivery 
is not intended. I f  the purchase had contemplated the actual future 
delivery of the 5,000 pounds of pork, so that out of it the defendant 
might make his future deliveries (instead of buying meat and holding 
i t  with the attendant risk of loss of weight, theft, loss by fire, etc.), it 
would be a bona fide transaction not forbidden by chapter 221, Laws, 
1889, and is such transaction as is contemplated by section 7, chapter 
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538, Laws 1905. But upon the special verdict it affirmatively appears 
that i t  was intended that the 5,000 pounds were not to be actually 
delivered, and that settlement was to be made by paying on 1 July, (734) 
1905, the difference in value on that day between the contract price 
and the market price. This brings the transaction directly within the, 
inhibition of the act of 1889 and the evil thereby intended to be remedied. 

Laws 1889, ch. 221, sec. I, privides that whenever "in fact and not- 
withstanding the terms expressed in such contract, it is not intended 
by the parties thereto that the articles or things, so agreed to be sold 
and delivered, shall be actually delivered or the value thereof paid, 
but i t  is intended and understood by them" that instead of delivery 
there shall be paid by one party to the other merely the difference be- 
tween the market value, on the day specified, of the article bought and 
sold and the contract price, such contract shall be void. Section 2 pro- 
vides that when the verified answer sets up that a contract sued upon 
is of this nature, the burden shall be upon the plaintiff to prove that 
i t  is a lawful contract. Section 3 provides that every party to such 
contract or the agent of any party in  making, furthering, or effectuat- 
ing the same, and every agent or officer of any corporation knowingly 
aiding in the furtherance of such forbidden contract, is indictable; and 
section 4 provides that every person who shall while in this State con- 
sent to become a party to any such contract made in  another state 
"shall be guilty of a misdemeanor." 

This is a brief summary of the act of 1889, which is very full and 
complete, and was drawn with great care and consummate skill to avoid 
any possible evasion or loopholes for escaping its purpose, which was to 
make punishable all "wagering" contracts, or gambling or betting upon 
the rise or fall in the prices of any commodity, the Legislature being 
probably moved not only by the disastrous effects upon those engaging 
in such gambling, but by the still more disastrous results to producers 
and manufacturers and consumers by the manipulajtionfi of 
gamblers in  "futures" upon the prices of the products of industry. (735) 

The test which the statute requires is the "intention not to 
actually deliver" the articles bought or sold for future delivery. No 
matter however explicit the words in any contract which may require 
a delivery, if in  fact there is no intention to deliver, but the real under- 
standing is that at  the stipulated date the losing party shall pay to the 
other the difference between the market price and the contract price, 
this is a "gambling" contract, and is null and void at common law. 
Irwin v. Williar, 110 U.  S., 499; Bibb v. Allen, 149 U. S., 481; Clews 
v. Jamieson, 182 U .  S., 461. The above statute makes it indictable; and 
chapter 538, Laws 1905, makes i t  indictable to open a place of business 
to facilitate and carry on the making of such contracts. 

\ 
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Contracts for the delivery of any article in the future are legitimate, 
unless there is no intention to deliver. When contracts for future de- 
livery are made, if there is not merely the formal provision in the writ- 
ing that a delivery will be demanded, but in fact the right to require 
delivery and an intention to demand it if the exigencies of the party's 
business shall require it, this is a legal contract, notwithstanding any 
mere expectation that delivery will probably not be required. 

When parties to the purchase or sale upon "margin" of commodities 
for future delivery will not need such commodities in the ordinary 
course of their business, the strong probability is that it is a gambling 
contract, and the statute (1905, ch. 538, see. 5) makes the purchase in 
such cases upon "margin" prima facie evidence that such contract is 
a "wagering" contract; but when such purchase for future delivery 
upon "margin" is by manufacturers or wholesale mercbants "of the 
necessary commoditi& required in the ordinary course of their busi- 
ness." it-is more reasonable to believe that such ~urchases are bona fide, 

and in such cases and as to such necessary articles the purchase 
(736) upon "margin" is not made prima facie evidence of a gambling 

contract. This is a matter of legal procedure within the legisla- 
tive discretion, as was held in S. v. McCinnis, ante, 724. 

I t  is the presence of the intention that no delivery shall be made 
which stamps a contract, dealing in "futures," as criminal under the 
statute-a "wagering" contract pure and simple, and not a legitimate 
transaction. When, however, a person engaged in business buys or sells 
"futures" with a view not to take, but to avoid risks in his business by 
reason of possible fluctuation in the commodities which he must need 
in the ordinary course of that business, and he retains bona fide the 
right to call for delivery, and there is no intention not to exact delivery, 
this is a valid contract, though he may think i t  probable that he will 
not need to call for delivery, if it shall turn out (as he may expect) that 
he can buy these commodities from time to time nearer home, and thus 
save freight, being secured against loss by his purchasc of futures. 
The difference is that in this last case the party will need actual de- 
livery from some one, of the very articles and quantity bought as 
"futures" for the ordinary purposes of his business; that there is, there- 
fore, no gambling feature in the dealing, and though he may expect- 
indeed, think i t  probable-that he may secure the actual delivery from 
time to time from others, there is no intention that he will not in any 
event call for delivery upon his purchase of "futures," but, on the con- 
trary, there is the positive intention to call for such delivery if he 
cannot get the articles elsewhere, and more advantageously, as needed. 

I t  is this class of born  fide contracts, in the aid of business, and not 
for "gambling" purposes, that wction 7, chapter 538, Laws 1905, was 
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intended to authorize. That section did not in words authorize, (737) 
nor can it be construed to intend to authorize, manufacturers 
and wholesale merchants to "gamble" by buying commodities for future 
delivery when the intention is that there shall be. no delivery. 

We are relieved from any difficulty as to the nature of the trans- 
action, in the present case, by the finding in the special verdict that 
there was no intention to require actual delivery, but, on the contrary, 
an agreement that on 1 July, 1905, the loser should pay the winning 
party the difference between the market value on that day and the con- 
tract price. This is a "gambling" contract, and the statute does not 
exempt the defendant from punishment therefor because he is a whole- 
sale merchant and deals in such commodities in his ordinary business. 

Nor can it be held that such "gambling contracts" arc protected by 
the interstate commerqe clause of the Federal Constitution: 1. The 
act made indictable is not the purchase in Philadelphia, but the assent 
to and participatiob in the illegal transaction by the defendant in thi3 
State. When a shot is fired across the State line, at  common law the 
crime is triable in the State where the shot took effect, but by statute 
the offense may be made punishable by the State in which the person 
stood when firing the shot. I t  is for this State "to determine what acts 
committed within its limits shall be deemed criminal." 8. v. Hall, 114 
N. C., p. 922. 2. It is not a matter of interstate commerce at all, but 
of criminal law. Such dealings are illegal, irrespective of statute, be- 
ing contrary to public policy and contra bonos mores. Clews v. Jamie- 
son, supra; Cook on Stock and Stockholders (3 Ed.), see. 341. I t  is 
competent for the Legislature to make such acts, participated in by the 
defendant in this State, either originating or being ratified here, indict- 
able in our courts. 

No error. 

Cited: Ra,nkin v. Mitchem, 141 N. C., 284; Burns v. Tomlimolz, 147 
N. C., 636, 647; Edgerton v.  Edgerton, 153 N. C., 169; Harvey v. 
Pettaway, 156 N. C., 377; Rodgers 9. Bell, ib., 382, 385; Spmcnt v. 
May, ib., 396; Pfeifer v. Imael, 161 N. C., 412; Holt v. Wellom, 163 
N. C., 130; Randolph v. Heath, 171 N. C., 386. 
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STATE v. LYTLE. 

(Filed 26 May, 1905.) 

Intoxicating Liquors-Unlawful Sab-Former Conviction-Police 
Court-Jurisdictiom--T7.ial by Jury-Petty iVisdemeanors-Indict- 
ment by Grand Jury. 

1. Where a tax or license for  retailing liquor is required by the State, and 
another tax or license by the town, selling the same glass of liquor may 
be a violation of the State law and of the town ordinance, if license has 
not been obtained from both, and on indictment by the State, a plea of 
former conviction in the police court for  retailing in violation of the town 
ordinance is invalid. 

2. An act of the Legislature giving a police court concurrent original jurisdic- 
tion of offenses cognizable by justices of the peace is valid. 

3. The act of 1905 creating a police court for the city of Asheville, and p r e  
viding that it  shall, in addition to  jurisdiction of offenses cognizable by 
justices of the peace, "have exclusive original jurisdiction of all  other 
criminal offenses committed within the corporate limits of said city below 
the grade of felony a s  now defined by law, and all such offenses committed 
within said city are  hereby declared to be petty misdemeanors," and 
giving a right of appeal to the Superior Court in  all  cases, is consti- 
tutional. 

4. The constitutional guaranty of a jury trial is met by the right of appeal 
which is given from the police court, in all cases, to  the Superior Court. 

5. The provision in the act creating the police court for  the city of Asheville, 
"that all offenses less than felony, as  now defined by law, committed 
within the said city, a re  hereby declared to be petty misdemeanors," is 
valid. The Constitution not having defined "petty misdemeanors," it  was 
competent for the Legislature to  define the offenses which should be so 
classified, provided the punishment therein is not that  of felonies. 

6. Under Article I, section 13, of the Constitution, indictment by grand jury 
is dispensed with in the trial of petty misdemeanors. 

7. The act creating the police court for  the city of Asheville is not unconstitu- 
tional in that i t  declares certain offenses "petty misdemeanors" in  that  
city, and triable without a finding by a grand jury, while it  is not so 
enacted elsewhere. 

8. The Superior Court has no original jurisdiction of the offense of retailing 
spirituous liquor in the city of Asheville without license. 

(739) INDICTMENT against  M a r k  Lytle, heard  b y  Neal, J., a n d  rt jury, 
a t  A p r i l  Term, 1905, of BUNCOMBE. F r o m  a verdict of gui l ty  

a n d  judgment thereon, t h e  defendant  appealed. 

Robert D. Gilmer, Attorney-General, and M .  W .  Brown for the State. 
Frank Carter for defendant. 
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CLARK, C. J. By chapter 35, Pr .  Laws 1905, there was created a 
special court in Xsheville to be styled the '(Police Court," to be presided 
over by a police justice, providing for his election, term of office, qualifi- 
cation, and compensation. Section 4 of said act confers upon said court 
"all the jurisdiction and powers in all criminal offenses occurring within 
the corporate limits of the city of Asheville which are now or may here- 
after b i  given justices of the-peace," and also "exclusive original juris- 
diction to hear and determine all offenses and misdemeanors consisting 

u 

of a violation of any ordinance of said city." Section 5 provides that 
"said police court shall, in addition to the jurisdiction conferred by sec- 
tion 4 of this act, have exclusive original jurisdiction of all other crim- 
inal offenses committed within the corporate limits of said city, below , 
the grade of felony as now defined by law, and all such offenses com- 
mitted within said city are hereby declared to be petty misdemeanors." 
By  section 13 the right of appeal to the Superior Court of Buncombe 
County is given in  all cases. 

The defendant, who was indicted in the Superior Court for retailing 
spirituous liquor wibhout license, contrary to the general law of this . 
State, pleaded former conviction and relied upon the record of his trial, 
conviction, and sentence in the police court for retailing spirituous 
liquor in violation of the town ordinance. I t  does not appear (740) 
that i t  was ,the same sale, but even if i t  were, the plea of former 
conviction was invalid, as was held in S. v. Stevens, 114 N. C., 878, 
where i t  is pointed out that while a town ordinance cannot make punish- 
able an offense made punishable by the State law, yet when a tax or 
license is required by the State, and another tax or 'license is exacted 
by thc town, selling the same glass of liquor may be a violation of the 
town ordinance and also a violation of the State law, if license has not 
been obtained from both; and, further, the same act may be punish- 
able loy the Federal Government if in  violatioli of its statutes, and, 
indeed, if the purchaser is a minor the same single act may constitute 
a fourth distinct offense of selling spirituous liquor to a minor-and 
even a fifth, if the sale is on Sunday. Though there is a single act, 
i t  may be thus a violation of five statutes, and when in  such case "each 
statute requires proof of an additional fact, which thc other does not, 
an acquittal or convictiou under either statute does not exempt the 
defendant from prosecution under the other." Burwell, J., in 8. v. 
Steaen.~, supra, at p. 877, citing Arrimgtom v. Commonwealth, 87 Va., 
96; Buble v. State, 51 Ark., 170; Black Intox. Liq., see. 555. The rul- 
ing in 19. v. Stevens has been cited and followed in S. v. Reid, 115 N.  C., 
741: S. v. Robinson, 116 N. C., 1048 (which was the case of an assault 
with B deadly weapon and also carrying a concealed weapon) ; 8. v. 
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D o m ,  ibid., 1067; S. v. Lawsom, 123 N .  C., 742; S. v. Smith, 126 
N. C., 1059. 

The defendant further moved to quash the indictment and also in 
arrest of judgment, upon the ground that by virtue of the above recited 
act of 1905, the Superior Court had no original jurisdiction. This 
presents the real point in the case, which is the constitutionality of sec- 
tion 5 of the act. There can be no question as to the validity of so much 
of section 4 as  gives the police court concurrent original jurisdiction of 

offenses cognizable by justices of the peace, for the Constitution 
(741) does not make the jurisdiction of the latter exclusive. R h y n ~  v. 

Lipscombe, 122 N.  C., at p. 656. Counsel asked us to pass upon 
the constitutionality of the other clause of section 4, which purports 
to give to the police court "exclusive original jurisdiction to hear and 
determine all offenses and misdemeanors consisting of a violation of an 
ordinance of said city." But that point is not presented by this record, 
and we would not presume to pass upon the constitutionality of an act 
of the General Assembly upon an obiter dictum. I t  is too serious a 
matter to be considered unless absolutely necessary to the decision of a 
cause, and a statute will then never be held unconstitutional if there is 
any reasonable doubt. Sutton, v. Phillips, 116 N. C., 504. 

The Constitution, Art. IT, sec. 14, authorized the General Assembly . 
to establish "special courts for the trial of misdemeanors i n  cities and 

I towns." By virtue of this provision such courts were formerly estab- 
lished in  Wilmington and New Bern. By the constitutional amendments 
of 1875, Article IT, sections 2 and 12, the General Assembly was author- 
ized to establish "such other courts inferior to the Supreme Court," 
and "allot and distribute" the jurisdiction of the courts below the Su- 

1 preme Court as it saw fit. Under this article, criminal courts and circuits 
I were established, until finally these courts were, by statute, given the 

I same jurisdiction, civil and criminal, as the Superior Courts, with the 
right of appeal therefrom direct to this Court. I n  Rhyne v. Lipscombe, 
122 N. C., 650, and Tate v. Comrs., ibid., 661, these acts were held un- 
constitutional so fa r  as they provided for appeals direct from such 
courts to this Court, and took away the appeal, given by the Constitu- 
tion, direct from justices of the peace to the Superior Court. Subject 
to these restrictions, and the further restriction that such courts might 
be given only concurrent but not exclusive jurisdiction of matters given 

to justices of the peace by the Constitution, i t  was held that the 
(742) General Assembly might "create courts inferior to the Supreme 

Court, with all, or such part as i t  thinks proper, of the original 
criminal or original civil jurisdiction above that given by the Constitu- 
tion to justices of the peace." 
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The objection to section 5 is therefore founded upon the Constitution, 
Art. I, aec. 12, "No person shall be put to answer any criminal charge, 
except ae hereinafter allowed, by indictment, presentment, or impeach- 
ment," and section 13, "No person shall be convicted of any crime but 
by the unanimous verdict of a jury of good and lawful men in  open 
court. The Legislature may, however, provide other means of trial for 
pe t t y  misdemeawors, with the right of appeal." I n  the police court 
there is no jury nor grand jury. 

The guarantee of a jury trial is fully met by the right of appeal which 
is given from this police court, in  all cases, to the Superior Court; but 
the objection is urged that there is no provision for a grand jury. The 
General Assembly might have provided for this, also, by enacting that 
upon appeal the action should be quashed unless an indictment is found. 
I t  sought, however, to attain the same end by providing that "all offenses 
less than felony, as now defined by law, committed within said city e 

are hereby declared to be petty misdemeanors." 
Laws 1876, ch. 154 (Code 1883, ch. 21)) established a general system 

of inferior courts and gave them jurisdiction (Code, see. 808) "of all 
crimes and misdemeanors except those whereof excIusive jurisdiction 
is given to courts of justices of the peace and except the crimes of 
murder," etc., and section 11 of said act (Code, see. 810) provided that 
"in all issues of fact founded upon trial of pet ty  misdemeanors  the 
parties may . . . waive their right to have the same determined 
by a jury." As these courts had no jurisdiction, either original or ap- 
pellate, of any offense within the jurisdiction of a justice of the peace, 
i t  is clear that "petty misdemeanors" was not a term restricted 
to offenses cognizable by a justice of the peace. 

When the Constitution of 1868 was created, there was no dis- 
(743 

tinct classification known as "petty misdemeanors.'' At that time "mis- 
demeanor)' was a broader term than now, and embraced many crimes 
that were infamous and done in secrecy and malice or with deceit and 
intent to defraud, which formerly were punishable corporally, and after 
1868 by imprisonment in the State's Prison. Among these, as enum- 
erated in  Revised Code, ch. 34, were accessories to felony (section 54) ; 
certain grades of arson (section 30) ; bribery of jurors (section 34) ; mis- 
marking cattle, larceny (section 57) ; concealing birth of child (section 
28) ; false pretense (section 67)'; forgeries (sections 64, 65, and 66) ; 
certain larcenies (sections 31 and 32) ; receiving stolen goods (section 
56)) and perjury (section 49). By Revised Code, ch. 34, see. 120, mis- 
demeanors were to be ~unished  as at  common law, "but the punish- 
ment of the pillory shall be used only for crimes that are infamous, or  
done in secrecy and malice, or done with deceit and intent to defraud." 

Thus, misdemeanors were practically divided into two classes; (1) 
533 
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Those which, by reason of their heinous nature, might be punished 
corporally; and (2) those that could not be so punished. The first class, 
those that could be punished corporally, were not petty. The others, 
it would not be unreasonable to term petty. Laws 1891, ch. 205, by 
defining felony as all offenses "punishable by death or imprisonment 
in the State's Prison," transferred all of the first class, the misdemeanors 
formerly punishable corporally, into the class of felonies. I t  was com- 
petent for the Legislature to do this and make those crimes felonies. It 
mas equally competent for it, in the act before us, to style the mis- 
demeanors in the second class above as "petty misdemeanors." The 
punishment to be inflicted for any crime is left entirely to the General 
Assembly, which can in its discretion affix lesser punishment, even for 

the four crimes now visited with capital punishment. Const., 
(744) Art. XI, see. 2. As it can affix the punishment and can change at 

will the dividing line between felonies and misdemeanors, there 
is no constitutional inhibition upon its defining any class of lesser crimes 
as petty misdemeanors. 

The object of the statute creating the police court is to relieve the 
Superior Courts of petty business, to relieve the taxpayers, and defen- 
dants, also, of heavy costs, and to give a speedy trial, lightening jail 
expenses, and dispensing often with long imprisonment or detention till 
a term of court comes around with its jury and judge. There is no 
harm done, since an appeal always lies open to a convicted defendant 
to the Superior Court, where he has the right of trial by jury; whereas 
to the acquitted defendant or to one who takes no exception to his 
punishment, there is a relief from unnecessary delay and costs as well 
as diminution of court expenses to the public. Indictment by grand 
jury is still required for other than "petty misdemeanors." 

The Constilution not having defined 'fpetty misdemeanors," and there 
being no well-settled line of demarcation when that instrument was 
adopted, i t  was competent for the General Assembly to define and mark 
the offense which should be so classified. We see no force in the argu- 
ment that another Legislature may denominate all felonies as "petty 
misdemeanors," and thus even murderers may be tried without the 
intervention of a grand jury. Certainly, the General Assembly can re- 
duce the punishment of any and all offenses and leave no offense above 
the grade of petty misdemeanors, but the punishment must not be that 
of felony, for the punishment controls the definition. S. v. Fesperman, 
108 N. C., 880. The judicial department assumes no supervision of the 
Legislature. The lawmaking body represents the people, and unless an 
enactment is clearly in  contravention of the organic law-the Constitu- 
tion-the correction of any measure passed by the Legislature must ee 
left to another Legislature. The courts have no such power. We 
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cannot assume that the Legislature would attempt to evade the (745) 
Constitution. Lastly, it is suggested that the act is invalid in 
that it declares these offenses petty misdemeanors in Asheville, and 
triable without a finding by a grand jury, while i t  has not so enacted 
elsewhere. I t  is not necessary that because there is a police justice try- 
ing petty misdemeanors without a grand jury in  AshevilIe there must 
be the same procedure everywhere throughout the State. I n  X. v.  Mallett, 
125 N.  C., 718, this Court held that the Legislature could authorize ap- 
peals by the State to this Court from judgments in the Superior Court 
upon appeals thereto from the Eastern District Criminal Court, though 
appeals by the State were not allowed from judgment in the Superior 
Court upon appeals thereto from the Western District Criminal Court. 
Upon writ of error to the United States Supreme Court this ruling was 
affirmed, 181 U. S., 589 (reprinted, 128 N. C., 619), the Court saying 
on pp. 628, 629: ('Each State prescribes its own mode of judicial pro- 
ceeding. I f  diversities of laws and judicial proceedings may exist in 
the several States without violating the equality clause in the Fourteenth 
Amendment, there is no valid reason why there may not be such diversi- 
ties in  different parts of the same State. A uniformity which is not 
essential as regards different States cannot be essential as regards differ- 
ent parts of the same State.'' 

The State Constitution contemplated a diversity of procedure in this 
particular, when i t  provided in  Article IV, section 14, that "the General 
Assembly shall provide for the establishment of special courts for the 
trial  of misdemeanors i n  cities and towns where! the same may be neces- 
sary." Sections 12 and 13 of Article I are to be construed together. 8. v. 
Crook, 91 N. C., 540. When Article IV, section 27, 'dispensed with 
indictment by a grand jury, required by Article I, section 12, "except as 
hereinafter allowed" in the trial of cases before justices of the peace, 
and when Article I, section 13, also dispensed with it "in the trial 
of petty misdemeanors," without defining what such misdemeanors (746) 
were, i t  left the classification to the General Assembly. Should 
the General Assembly classify as a "petty misdemeanor" a crime whose 
punishment is clearly not of that class of offenses, it would be unconsti- 
tutional. But this was not done in  this act. The Superior Court has 
no original jurisdiction of this offense, and the motion to quash and in 
arrest of judgment should have been sustained. 

Reversed. 

Cited: 8. v. Jones, 139 N.  C., 619; Daniels v. Homer; ib., N. C., 228; 
S. v. Baskerville, 141 N .  C., 816; S. v.  Brittain, 143 N .  C., 670; 8. u. 
Jones, 145 N. C., 460; S. v. Hooker, ib., 583, 4 ;  S. v.  Shine, 149 N .  C., 
480, 482; 8. v. Lunsford, 150 N. C., 865; 8. v. Collins, 151 N. C., 649; 
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S. v. R a y ,  ib., 714; S .  v. Byown, 159 N .  C., 469; S. v. Dunlap, ib., 493; 
R. R. v. Oaties, 164 N.  C., 175; S .  v. Hyman ,  ib., 412, 414; S .  v. Denton, 
ib., 532; Oil Co. v. Grocery Co., 196 N.  C., 523; S .  v. Tate,  ih., 374; 
8. v. F ~ e e m a n ,  172 N.  C., 926; Wells  v. Strickland, 174 N.  C., 301; 
S. v. Boyd,  175 N.  C., 791; S. v. Publishifig Co., 179 N .  C., 724; 
Sewing Machine Co., v. Burger, 181 N .  C., 244; S. v. Jones, ib., 545. 
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MEMORANDA OF CASES DISPOSED OF WITHOUT WRITTEN 
OPINIONS 

RICHARDSON (appellant) v. OIL CO. From Beaufort Rodman for 
plaintiff; Small & McLean for defendant. Affirmed. 

ROGERS (appellant) v. DISPENSARY. From Hertford. Cowper and 
Winborne for plaintiff; Shepherd for defendant. Affirmed. (HOKE, J., 
did not sit.) 

BRICKELL (appellant) v. MANUFACTURING GO. (TWO cases from 
Halifax.) Daniel & Green, and Shepherd for appellee. Dismissed 
under Rule 17. 

LASSITER v. R. R. (petitioner). From Northampton. Mason, Daniel 
and Peebles & HQT& for plaintiff; Elliott, Day & Bell, and Allen for 
defendant. Petition to rehear dismissed. 

SUTTON v. EDWARDS (appellant). From Green. Morrill for plaintiff; 
Lindsay for defendant. Affirmed. 

WOOLARD (appellant) v. MCGOWAN. From Pitt. Sugg for plaintiff; 
Skinner for defendant. Affirmed. 

TRIPP (petitioner) v. NOBLES. From Pitt. Jarvis for plaintiff; SIC& 
ner for defendant. Petition to rehear dismissed. (WALKER, J., dis- 
senting). 

STATE v. HOCKAD-4~ (appellant). From Vance. Attorney-General for 
State. Dismissed for failure to obtain proper order to appeal i n  forma 
pauperis. ' 

STATE v. R. R. (appellant) From Franklin. Attorney-General for 
State; Day & Bell for defendant. Affirmed. 

EDWARDS v. PIPER (appellant). From Wilson. F. A. Woodad  for 
plaintiff; Comor & Connor for defendant. The Court being 
evenly divided (CONNOR, J., not sitting), the judgment is affirmed. (748) 

THOMASON v. R. R. (appellant). From Vance. Yi t tman  for plaintiff; 
Bridgers for defendant. Affirmed, and defendant allowed to answer over. 

BOURNE (appellant) v. R. R. Gilliam for plaintiff; Bridgers for d e  
fendant. The Court being evenly divided (CONNOR, J., not sitting), the 
judgfnent is affirmed. 

STATE V. EDMUNDSON (appellant). From Lenoir. Atto, my-General 
for State; Rouse for defendant. No error. 

MARSHALL v. CORBETT (appellant). From Pender, Stevens for 
plaintiff. Dismissed for failure to prini record. 
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WILLIAMS (appellant) v. TELEPHONZ Co. From New Hanover. 
Russell for plaintiff; Rountree & Carr for defendant, Dismissed under 
Rule 15 for failure to prosecute appeal. 

TAYLOR (appellant) v. MCKINNON. From New Hanover. iMeares 
for plaintiff; McLean for defendant. Dismissed for failure to file brief. 

SOCTTIXERLAND (appellant) v. SCHOOL COMMITTEE. From Wayne. 
Parker for plaintiff; Grady for defendant. Affirmed. 

STATE v. MCNEILL (appellant) From Robeson. Attorney-General 
for State. Appeal dismissed under Rule 17. 

SOLES v, R. R. (appellant). From Columbus. Lyon for plaintiff; 
Davis for defendant. The Court being evenly divided (BROWN, J., not 
sitting), the judgment is affirmed. 

JACKSON (appellant) v. R. R. From Robeson. McIlztyre & Lawrence 
for appellee. Dismissed under Rule 17. 

STATE v. STPRDIVANT (appellant). From Anson. Atlorney-Geaeral 
for State; McLendovt for defendant. No error. 

(749) STATE V. LITTLE (appellant). From Bnson. Attorney-General, 
for State; McLendon for defendant. No error. 

STATE v. ALSOBROOKS (appellant). From Union. Attorney-Gerwral 
for State; Redwine & Stack for defendant. No error. 

STATE V. DARQAN (appellant). From Union. Attorney-Genera for 
State; Williams & Lemmond for defendant. No error. 

STATE V. MEACHUM (appellant). From Anson. Attorney-General for 
State; Coxe for defendant. No error. 

STATE v. JONES (appellant). From Anson. Attorney-General for 
State; Caudle and Bennett for defendant. No error. 

STATE (appellant) v. MEACHUM. From Anson. Attorney-General 
for State; McLendon for defendant. The ruling below is sustained on 
authority of Carr v. Comrs., 136 N. C., 125, and S .  v. Sheppard, ante, 
579. 

STATE u. SPIVEY (appellant). From Guilford. Attorney-General for 
State; Hobgood for defendant. No error. 

STATE V. LEE (appellant). From Guilford. Attorney-General for 
State; Staples for defendant. No error. 

STATE V. GATEWOOD (appellant). From Person. Attorney-Geyzeral 
for State; Winston & Bryant and Gu-thrie & Guthrie for defendant. No 
error, on authority of S. v. McGimis,  ante, 724. 
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BROOKS MANUFACTURING GO. (appellant) v. CITY OF GREENSBORO. 
From Guilford. Scott and B a r r i ~ ~ g e r  for plaintiff; Scales, Taylor & 
Scales for defendant. Affirmed. (HOKE, J., dissenting.) 

THOMPSON v. TELEGRAPH GO. (appellant). From Guilford. Appeal 
dismissed by consent of appellant. 

WORTH (appellant) v. RAGAN. From Guilford. Scott, Byfium, (750) 
and Barringer for plaintiff; Stedman and Norehead for defend- 
ant. Affirmed. 

REES (appellant) v. SPOKE GO. From Guilford. Struclwick for 
plaintiff; Stedman for defendant. Affirmed. 

CARTER (appellant) v. R. R. From Guilford. ~a&ng+er and Strud- 
wick for plaintiff; King & Kimball for defendant. Affirmed. Cited: 
s. c., 139 N. C., 500. 

CLEGG, ADMR., v. R. R. From Iredell. Awnfield & T u m e ~  for plain- 
tiff; Caldwell for defendant. Affirmed. 

Fox (appellant) v. TELEPHONE GO. From Davidson. Raper for 
plaintiff'; Robbins for defendant. Affirmed. (HOKE, J., dissenting.) 

Doss (appellant) v. HUTSOX. From Surry. Ca.rter for plaintiff; 
Holcombe for defendant. Affirmed. 

GINNINGS (appellant) v. HOTEL GO. From Wilkes. Barber for de- 
fendant. Dismissed for failure to file brief. 

HALL (appellant) v. TANNING GO. From Wilkes. Finley for plain- 
tiff; Barber for defendant. Affirmed. 

SCHAFER v. HOTEL CO. (appellant). From Surry. Sheph/erd and 
Sparger for plaintiff; Carter for defendant. Appeal dismissed as being 
premature,. 

KERNER (appellant) v. EXPRESS CO. From Forsyth. Patterson for 
plaintiff; Watson for defendant. Affirmed. 

KING v. KERNER (appellant). From Forsyth. Marbly and E l k r  for 
plaintiff. Dismissed under Rule 17. 

CLICK V. LOCOMOBILE CO. From Forsyth. Manly and Swinlc for 
plaintiff. Dismissed under Rule 17. 

PINCHBACK (petitioner) v. MINING GO. From Gaston. Osborne, 
Maxwell & Keerms  for plaintiff; Mason, and Burwell & Camler for 
defendant. Petition dismissed. 

CROWELL (appellant) v. INSURANCE GO. From Mecklenburg. (751) 
Stewart for plaintiff; Clarlcson & Duls for defendant. Affirmed. 

MCGINN (appellant) v. BANKERS' UNION. From Gaston. Mangum 
for plaintiff; Mason for defendant. Affirmed. 
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HILTON (appellant) v. COTTON MILLS. From Catawba. Self & 
Whitener for plaintiff. Appeal dismissed by consent. 

BOST (appellant) v. COTTON MILLS. From Catawba. Self & White-  
ner for plaintiff; Feimster and Cabell for defendant. Affirmed. 

CASE MANUFACTURING GO. v. MOORE (appellant). From Caldwell. 
Bower for plaintiff; Wakefield for defendant. Affirmed. 

ROBERTS (appellant) v. ROBERTS. From Caldwell. Bower for plain- 
tiff ; Newlalzd for defendant. Affirmed. 

STATE v. SHADE (appellant). From Burke. Attorney-General for 
State; Avery  & Ervin  for defendant. No error. 

NORTON (appellant) v. R. R. From McDowell. Avery for plaintiff; 
Erv in  for defendant. Affirmed. 

EDLEY (appellant) v. R. R. From Henderson. Ewbank for plain- 
tiff; Moore & Rollins for defendant. Affirmed. 

BRIDGES (appellant) v. R.  R. From Rutherford. Morrow and N c -  
Rorie for appellant; Shaw, Ryburn and Shepherd for appellee. 

Affirmed. 
STATE v. COOK (appellant). From Madison. Attorney-General for 

State; L d  and Jones for defendant. No error. 
STATE v. SARAH J. LYTLE (appellant). From Buncombe. Attorney- 

General for State; Carter for defendant. No error. 
CURTIS (appellant) v. ELECTRIC GO. From Buncombe. Merrimon for 

plaintiff; Bondley and Martin for defendant. Affirmed. 
( 7 5 2 )  

SHITLE (appellant) v.  R. R. From Buncombe. Martin for plaintiff; 
Moore for defendant. BfCirmed. 

PENLAND (appellant) v. INOLE. From Buncombe. Davidson, B o w n e  
& Parker for plaintiff; Carter for defendant. Appeal dismissed. (See 
o p i n i ~ n  in defendant's appeal, alzte, 455.)) 

CURTIS (appellant) v. R. R.  From Swain. Franklin for plaintiff; 
Mooye for defendant. Affirmed. 

WEXTFELDT (petitioner) v. R. R. From Swain. Sondley and Martin 
for petitioner; Shepherd, Moore, Hooker, and Merrirnon, c o ~ t r a .  The 
Court being evenly divided (HOKE, J., not sitting), the petition to re- 
hear is dismissed. 

LEACH v. TELEGRAPH GO. (appellant). From Cherokee. Dilliard & 
Bell for plaintiff; Whitson and P. H. Busbee & S o n  for defendant. 
Affirmed. 
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WILSON v. BRYSON (appellant). From Jackson. Shepherd,  Axley, 
and Moore for plaintiff; R a y  for defendant. Affirmed. 

BRANCH (appellant) v. CASUALTY GO. From Wake. Harr i s  for 
plaintiff; W o m a c L  for defendant. Affirmed. 

MATTHEWS v. TELEGRAPH CO. (appellant). From Guilford. Appeal 
dismissed by consent of appellant. 

COWAN v. ICE AND COAL Go. (appellant) From Buncombe. Craig 
& Martin for appellant; Moore & Roll ins  for appellee. After full and 
careful examination, the Court is of opinion that there is no error 
presented which gives the defendant any just ground of complaint. 
The judgment is therefore affirmed. (BROWN J., dissenting.) 
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A cause of action for personal injuries abates upon the death of the plain- 
tiff, though the injury subsequently results in death. Bolick v. R. R., 
370. 

ABUSE OF LEGAL PROCESS. See Damages. 

1. A malicious prosecution is one in  which the motive in suing out the 
process is a wrongful and malicious one; and an action for abuse of 

I legal process is where the process has been put to  a wrongful, illegal, 
I and unjustifiable purpose; neither action can be maintained unless 

there is ttn actual seizure of the property of the plaintiff or a n  arrest , 
of his person. R. R. v. Hardware Co., 174. 

2. I n  an action for damages for abuse of legal process i t  is necessary to  
allege and prove a want of probable cause, but not necessary to  allege 
or prove malice or that the proceeding has terminated in  order to 
recover actual damages. Ibid.  

3. I n  an action for damages for illegal seizure of property, proof that the 
defendant knew a t  the time it. caused the attachment to  issue that 
the plaintiff did not owe it  anything is equivalent to  proof of want 
of probable cause and would entitle the plaintiff to  recover actual 
damages. Ibid. 

0 

ABUTTING OWNERS. See Streets and Sidewalks. 

ACCIDENTS. 

1. I n  a n  action for damages for injuries sustained by plaintiff while going 
up in a n  elevator, all the circumstances attending the occurrence are 
to  be considered in determining,whether i t  resulted from actionable 
negligence upon the part of the defendant, or only an accident, and 
hence not actionable. Hendrim v. Cotton. Mills, 169. 

2. Where the plaintiff, a boy of twelve years of age, was injured while 
going up on a freight elevator, his leg being caught in reaching out 
to get his hat, which had been thrown off by another boy, and the 
elevator was not out of order or dangerous for persons to  go on, and 
was in charge of an adult:  Held, that the injury was an accident. 
Ibid. 

ADMINISTRATION SUITS. 

1. Under section 1151 of The Code, the Superior Court has jurisdiction 
to entertain suits brought by creditors or by any party interested in 
the proper administration of an estate, and the court may bring the 
creditors in as  defendants and protect the rights of the parties by 
the appointment of a receiver and by other appropriate orders. Fisher 
v. T r u ~ t  GO., 90. 

2. An order in an administration suit, authorizing a receiver to issue 
certificates or otherwise encumber the property, does not bind credi- 
tors brought in after it  was made. Ibid. 
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ADMISSIONS. 

Admissions of fact by an attorney only bind a client when they are dis- 
tinct and formal an8 made for the express purpose of dispensing with 
proof of a fact on the trial. Therefore, admissions a t  a former trial 
which amount only to counsel's opinion adverse to his client on facts 
reported to him are incompetent. Hicks v. M f g .  Co., 319. 

ADVERSE POSSESSION. See Tenants in  Common. 

1. An instruction that if the jury should find that  said 6-acre tract had 
marked lines and boundaries where said lines and boundaries passed 
through wooded lands, and there was a white oak marked as a corner 
in said woods, and a t  two other corners there were stakes, and a t  
the  other corner there had been a stake that  was broken off, and 
that  the defendant cultivated every year the open land up to the 
straight lines running from one stake to  the other, used the woods 
for a pasture and for mood, timber, and litter, and used the fruit  
from the orchard-these would constitute such known and visible 
boundaries as  t o  make a possession thereunder that  would ripen into 
title by twenty years adverse possession, is not erroneous. Kennedu 
v. Mmess, 35. 

2. The possession of a grantee under a deed from the life tenants and 
all  the remaindermen except one could not become adverse, as to the 
remainderman not joining in the deed, until the death of the life 
tenants. Bullin v. Hancocb, 198. B 

3. I f  one tenant in common have the sole possession for twenty years 
without any acknowledgment on his part of title in  his cotenant, and 
without any demand or claim on the part of such cotenant to rents, 
profits, or possession, he being under no disability during the time, 
the law raises the presumption that  such sole possession is rightful, 
and the tenant who has been out of possession is barred of recovery. 
Whitnker v. Jenkins, 476. 

AGENCY. See Principal and Agent; Attorney and Client. 

AMENDMENTS. See Pleadings. 

1. When a n  act has been passed in accordance with Article II ,  section 14, 
of the Constitution, an amendment which does not increase the 
amount of the bonds or the taxes t o  be levied, o r  otherwise materially 
change the original bill, may be adopted by the concurrence of both 
houses of the General Assembly. O m s .  9. Ktafford, 453. 

2. An amendment to a bill authorizing county commissioners to issue 
bonds, which struck out a provision permitting the commissioners 
to  purchase a t  the end of five years and annually thereafter one-fifth 
of the bonds, does not materially affect the original bill. Ibid.  

ANSWER. See Pleadings. 

APPEAL. See Case on Appeal; Certiorari; Trials. 

I. The Superior Court has no jurisdiction to  entertain an appeal from an 
order of county commissioners with reference to  the plaintiff's return 
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of taxes. If the tax was paid under protest, the proper remedy to 
test i ts legality is by an action to recover the amount paid. Murdoclc 
ti. Comrs., 124. 

2. Where a nonsuit is taken in deference to  an adverse ruling, which is 
reversed on appeal, a new trial is awarded, and a t  the next trial the 
parties must s tar t  even, each having a n  equal right with the other 
to present his entire case de grovo, unaffected by the proceedings on 
the first trial and appeal, except so f a r  as  the legal principle settled 
by this Court is  applicable to the facts as established a t  the next 
trial. Hickory v. R. R., 311. 

3. A ruling made by a referee and confirmed by the judge will not be 
disturbed on appeal where no exception thereto appears in  the record. 
Rank u. Bank, 467. 

4. Where there is fro "case agreed" on appeal and none "settled" by the 
judge, and no error upon the face of the record proper, the judgment 
must be affirmed. Cressler v. AsheuiZZe, 482. 

5. An exception that the verdict is contrary to the weight of the evidence 
is a matter for the trial judge, and is not reviewable. 8. v. Young, 571. 

APPEAL BOND. See Suretyship. 

APPLIANCES. See Master and Servant. 

ASSAULTS. See Homicide ; Self-defense. 

1. There is a distinction between an assault with felonious intent and 
assault without felonious intent; in the former, a person attacked is 
under no obligation to fly, but may stand his ground and kill his 
adversary, if need be; in the latter, he may not stand his ground and 
kill his adversary, if there is any way of escape open to him. fl. v. 
Hough, 663. 

2. I n  ordinary assaults (not felonious), even with a deadly weapon, a man 
assailed is required to withdraw if he can do so, and to retreat as f a r  
as consistent with his awn safety, before killing his assailant in  self- 
defense. E. u. Blevins, 668. ~ ASSETS. See Executors and Administrators. 

Where a nonresident was negligently killed by the defendant, in this State, 
the cause of action given by section 1498 of The Code (Lord Camp- 
bell's Act) is sufficient as  a basis for the grant of letters, under section 
1374 (4) of The Code, in the county where the injury and death oc- 
curred. Varfce u. R. R., 460. , 

I ASSUMPTION O F  RISK. See Issues; Negligence; Contributory Negligence. 

1. An employee will not be deemed to have assumed the risk from the 
fact that he works on in the presence of a known defect, unless the 
danger be obvious and so imminent that  no man of ordinary prudence 
and acting with such prudence would incur the risk which the condi- 
tions disclose. Hicks v. Mfg. Co., 319. 

2. An employee who continues to  work when he is exposed to a danger 
which he understands and appreciates, and which results from his 

138-37 545 
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ASSUMPTION O F  RISK-Continued. 

employer's negligence, and which he did not assume by his implied 
contract when he  entered the service, does not a s  a matter of law 
voluntarily assume it  by merely remaining in a place which is ren- 
dered unsafe by his employer's fault. Marks w. Cotton. MiZZs, 401. 

3. When an employer adopts a dangerous method, the question whether 
the employee assumes the risk by continuing the work depends upon 
whether said danger was so obvious and so well known to and appre- 
ciated by him, or should, by the exercise of reasonable care, have been 
so known and appreciated that a prudent man under like conditions 
would have continued the service, and this is  for the jury to  deter- 
mine. Ibid. 

4. While an employee assumes all the ordinary risks incident to  his em- 
ployment, he does not assume the risk of defective appliances due to 
his employer's negligence, unless such defect is  obvious and so imme- 
diately dangerous that no prudent man would continue to  work on 
and incur the attendant risks. Presslg u. Yarm Mills, 410. 

5. Where there is no evidence of contributory negligence, apart from the 
fact that the plaintiff.continued to work on after knowing of the 
existence of the defect which caused the injury, and this question, 
under a proper charge, was submitted to the jury on the issue as to  
the assumption of risk, an erroneous charge on the issue of contribu- 
tory negligence is not reversible error. Ibid. 

6. Where an employer fails to perform its duty and furnish the employee 
with safe and suitable methods of doing the work, the employee will 
not be held to  assume the risk in undertaking to perform a dangerous 
work, unless the act itself is obviously so dangerous that in its careful 
performance the inherent probability of injury is greater than that of 
safety, or unless it  is a danger ordinarily incident to the employment, 
or unless obvious, or one which the employee may discover by the 
exercise of ordinary care. Jones w. Warehouse Co., 546. 

7. Where a change is made in the method of operating a machine after 
the employment has been accepted, it  is a question for the jury to 
say whether the increased hazard is so obvious that a man of ordinary 
prudence under like conditions would know and appreciate the danger 
which extends to the continued employment. Ibid. 

ATTORNEY AND CLIENT. 

1. Where the president of the defendant company employed an attorney 
for the specific purpose of attaching plaintiff's goods to collect a debt, 
and the attorney, of his own accord, took out proceedings in  arrest 
and bail, under which plaintiff was taken in custody, in  a n  action for 
false imprisonment a demurrer to  the evidence was properly sus- 
tained, there being no evidence that  plaintiff's arrest was with the 
knowledge, consent, procurement, or ratification of the defendant or 
its president. West 2;. Grocery Co., 166. 

2. Admissions of fact by an attorney only bind a client when they are dis- 
tinct and formal and made for the express purpose of dispensing with 
proof of a fact on the trial. Therefore, admissions a t  a former trial 
which amount only to counsel's opinion adverse to his client on facts 
reported to him are incompetent. Hicks v. Mfg. Go., 319. 
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ATTORNEY AND CLIENT-Continued. 

3. An objection to the introduction of declarations of the prisoner made 
to a man who afterwards acted a s  his attorney in fact before the 
committing magistrate is without merit. S. v. Smith, 700. 

4. The rule as to privileged communications extends only to such confi- 
dential communications as are  made to the attorney by virtue of his 
professional relation to the client. Ibid. 

BAIL. 

1. Under section 1230 of The Code, a surety on a bail bond can, a t  any 
time before execution awarded against him, surrender to the c w r t  
or t o  the sheriff his principal, in  discharge of himself. 8. 9. Schenck, 
560. 

2. The condition of a bail bond is  not performed by the appearance, con- 
viction, and sentence of the defendant. The conviction does not, by 
virtue of its own force, put the defendant in  the custody of the court 
or of the sheriff, but to exonerate the surety the defendant must 
submit to such punishment as  shall be adjudged. Zbi&. 

3. A bail bond, conditioned for the defendant's appearance at  the next 
term of court t o  answer the State on a criminal charge, and "not t o  
depart the same without leave first had and obtained," binds the 
sureties for the continued appearance of their principal from day to 
day during the term and a t  all stages of the proceeding until he is 
finally discharged by the court either for the term or without day, 
and he must answer its calls a t  all times and submit to  its judg- 
ment. Ibid. 

I 

BANKRUPTCY. See Issues. 

1. Where, in an action on contract, the defendant pleaded and exhibited 
a general discharge in bankruptcy, the burden was upon the plaintiff 
to  show that his debt was not scheduled and that he had no notice 
of the proceeding in bankruptcy. Laffoon. w. Kerner, 281. 

2. A judgment was rendered against the defendant before a justice, and 
he gave an undertaking on appeal with sureties, as  provided by sec- 
tion 884 of The Code, to pay any judgment rendered against him, 
and pending the appeal he obtained a discharge in  bankruptcy from 
all his debts: Held, that the sureties on the undertaking were not 
liable. Rid .  

BANKS AND BANKING. See Checks. 

1. Where a bank failed and a receiver was appointed a t  the instance of a 
creditor in an action brought in behalf of himself and all other credi- 
tors, the plaintiff cannot maintain an action against the receiver to  
recover a deposit, but his remedy is to  file a petition in the original 
cause. Crutchfield v. Huphter, 54. 

2. If  the money of a society, of which defendant was treasurer, was 
deposited in his private bank as a general deposit, and put in general 
use and circulation as  other bank deposits, with the consent of the 
society, the defendant was not guilty of any offense, though he became 
insolvent and could not settle on demand. 8. w. Dunn., 672. 

3. But if the defendant used the money of the society in  his banking 
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BANKS ,4ND BANKING-0owti.nued. 

business without its knowledge and consent, and appropriated it  to 
his own use with fraudulent intent, neither the fact that he became 
insolvent and suspended his banking business, nor that he afterwards 
had an agreement with the society as to the time when he was to 
pay the indebtedness, would be any defense to  the charge of embezzle- 
ment under section 1014 of The Code. Ibid. 

BETTERMENTS. 

A claim for betterments, under section 473 of The Code, cannot be set 
up on the trial to resist the plaintiff's recovery, but by petition filed 
after a judgment declaring the plaintiff the owner of the land. Wood 
u. Tinsley, 507. 

BILLS OF LADING. See Carriers. 

BOND ISSUE. See Municipal Corporations ; h'ecessary Expenses ; County 
Commissioners. 

BONDS. See Guardian Bonds. 

BOUNDARIES. See Deeds. 

1. What are the boundaries of a grant or deed is a matter of law; where 
those boundaries are  is a matter of fact. R o w  u. Lumber Co., 465. 

2. Where a deed calls for a creek by name, nothing else appearing, the 
call must go to the running stream, and when neither the side line 
or bank nor the middle line is expressed, the conclusion of law is 
that  the channel or middle line is intended. Ibid. 

3. Where a deed calls for "Catskin Creek," and there is evidence tending 
to show that the term was used as  descriptive of Catskin Swamp, the 
jury must say upon the evidence what was intended, and if the 
swamp, whether the call stopped a t  its edge or extended to the 
run. Ibid. 

4. The declarations of a person as to the location of a boundary are com- 
petent if the declarations were made ante Zitem motam and the 
declarant is dead when they are offered, and he was disinterested 
when they were made. Hemphill v. Hemphill, 504. 

5. Evidence of general reputation as  to  the location of a boundary is 
competent if the declaration has its origin a t  a time comparatively 
remote and ante Zitem motam, and attaches itself to some monument 
of boundary or natural object, or is supported by evidence of occupa- 
tion and acquiescence tending to give the land in question some defi- 
nite location. Ibid. 

BROKERS. See Custom. 

BUCKET SHOPS. See Futures. 

BURDEN OF PROOF. 

1. I n  an action for personal injuries, the plaintiff has  the burden of prov- 
ing that  the defendant was negligent, and that  such negligence caused 
the injury. He%&& v. Cottom Mills, 169. 
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BURDEN O F  PROOF-Continued. 

2. Where, in an action on contract, the defendant pleaded and exhibited 
a general discharge in bankruptcy, the burden was upon the plaintiff 
to show that  his debt was not scheduled and that he had no notice 
of the proceeding in bankruptcy. Laffoon v. Kerner, 281. 

3. Where a ticket agent of the defendant gave misinformation which 
misled the plaintiff, and refused to sell him a ticket, the burden was 
upon the defendant to  show that he gave the plaintiff correct in- 
formation in time to enable him to take the train. Coleman v. 
R. R., 351. 

CARE DUE CERTAIN PASSENGERS. 

The sick, lame, children, and aged persons a re  entitled to more care and 
attention from conductors than ,ordinary passengers. They should 
be allowed more time in which to get off and on the car and to secure . 
a safe position therein. Clarlc v. Tractim Co., 77. 

CARRIERS. See Railroad ; Corporation Commission ; F. 0. B. ; Negligence. 

1. A common carrier may relieve itself from liability a s  a n  insurer upon 
a contract reasonable in  its terms and founded upon a valuable con- 
sideration, but i t  cannot so limit i ts  responsibility for  loss or damage 
resulting from its negligence. Everett v. R. R., 68. 

2. Where a common carrier receives freight and fails to deliver on de- 
mand, and admits loss and responsibility, the law will presume such 
loss attributable to its negligence. Ibid. 

3. Where the plaintiff shipped household goods over defendant's road on 
a released bill of lading wherein they mere valued a t  $5 per 100 
pounds, with a freight rate  approved by the Corporation Commis- 
sion, and a portion of the goods weighing 600 pounds was lost, and 
the jury found the lost goods were worth $250, the plaintiff was 
entitled to  recover the full amount of his loss a s  found by the jury. 
Ib id .  

4. I n  a n  action t o  recover a penalty, under cdapter 590, Laws 1903, 
making i t  unlawful for any railroad to neglect to transport any goods 
for longer period than four days after receipt thereof, and providing 
a penalty for a violation thereof, to be forfeited "to the party 
aggrieved," the penalty is enforcible, independent of pecuniary in- 
jury, by the one whose legal right is denied. B u r n e r s  v. R. R., 295. 

5. The clause in chapter 590, Laws 1903, making i t  unlawful for  a rail- 
road to neglect to  transport any goods received by i t  for a longer 
period than four days after receipt thereof, gives to  the railroad four 
days free time a t  the point of shipment. Ibid. 

6. I n  an action to recover a penalty for overcharge on freight, under 
chapter 590, Laws 1903, whether there is or is not a n  overcharge 
depends upon evidence as  to the rate exacted for transportation and 
the rate fixed by the tariff of the company or by the law, and the 
court erred in admitting the unsworn declarations of a n  agent that  
there was a n  overcharge. Pump Co. v. R. R., 300. 

7. I n  an action t o  recover a penalty for an overcharge, the jury having 
found that the shipment of goods was made upon a connecting line 
on a bill of lading which accompanied the goods, and that the de- 
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fendant collected only the rate specified in the bill of lading, 'the 
plaintiff cannot recover. Ibid. 

CASE ON APPEAL. See Appeal ; Certiorari. 

1. Neither this Court nor the court below can change, without agreement 
of both parties, the requirements of section 550 of The Code, which 
provides that if the appellant's case on appeal is not returned by 
appellee in five days, "with objections," it shall be deemed "approved." 
Barber u. Justice, 20. 

2. A 'kase on appeal" can be dispensed with only when the errors are 
presented by the record proper. Errors occurring during the trial 
can be presented only by a case on appeal. Cressler u. Asheuille, 482. 

3. The "transcript or record on, appeal" consists of the "record proper," 
i.e., summons, pleadings, and judgment, and the "case on appeal," 
which is the exceptions taken and such of the evidence, charge, 
prayers, and other matters occurring at  the trial as are necessary 
to present the matters excepted to, for review. Ibid. 

4. When the appellant makes out his "case on appeal" he should set out 
only so much of the evidence as is necessary to point his exceptions 
to evidence or to the charge given or prayers refused. Ibid. 

5. The appellant should not "dump" the stenographic notes into the "case 
on appeal," but should prepare a concise statement of the evidence 
in a narrative form. Ibid. 

CERTIORARI. 

1. Where appellee's countercase, through inadvertence of counsel, was 
not served until the eighth day after service of appellant's case on 
appeal, a motion by appellee for certiorari will be denied, though 
appellee produces a letter from the trial judge that appellant's case 
is erroneous, and if given an opportunity he will correct it. Bwber 
v. Justice, 20. 

2. I t  is only whenqhe trial judge has settled the case on appeal, in the 
exercise of his proper jurisdiction, that this Court, upon affidavit of 
error therein, and a letter from the judge that he wishes to make the 
correction, will give him such opportunity. Ibid. 

3. The mistake of counsel for appellant in sending up a certified copy 
of the stenographer's notes, instead of settling the case on appeal 
as required by statute, does not entitle the appellant to a certiorari. 
Cressler u. Asheville, 482. 

I CHALLENGES. 

1. Where, at  August Term, 1904, the prisoner's challenge to the array 
was sustained because of irregularities in revising the jury lists in 
1903, and in consequence of such ruling the commissioners revised 
the jury lists anew in September, 1904, destroying all the old scrolls 
remaining in the boxes and made an entirely new jury list for the 
county, composed of all citizens of good moral character and other- 
wise qualified as jurors, and placed their names in Box No. 1, and 
at  their meeting in October, 1904, the eighteen jurors required for the . 
second week of the October Term were regularly drawn: Held, that 
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the prisoner's challenge to the array of said regular jurors, on the 
ground that the commissioners destroyed all the old scrolls remain- 
ing in the boxes which contained the names of the persons eligible - 
as jurors, was properly overruled. 8. o. Teachw, 587. 

2. An e~cept ion~relat ing to a challenge to a juror is without merit where 
the juror was stood aside for  cause or the prisoner did not exhaust 
his peremptory challenges. Ibid. 

CHECKS. 

1. Testimony tending to 'show the general custom in the tobacco trade to 
accept checks in payment for tobacco is competent, not for the pur- 
pose of varying the contract, but as  interpreting its terms. Hughes 
u. Knott, 105. 

2. Where plaintiff went to defendant's place of business during business 
hours for the purpose of paying for  the tobacco, and had available 
funds for  that purpose, either in money or checks, and the defendants 
were not a t  their place of business, the plaintiff is  entitled to  a 
reasonable time to convert his funds into currency. Ibid. 

CIRCUMSTANTIAL EVIDENCE. 

No particular formula or set of words is required in regard to the force 
of circumstantial evidence, and it is sufficient if the judge charges 
the jury in substance that the law presumes the defendant to  be 
innocent, and that the burden is upon the State to show his guilt, 
and that upon all the testimony they must be fully satisfied of his 
guilt. 8. v. A d a m ,  688. 

CITIES. See Municipal Corporations. 

CLERKS O F  COURT. See Jurisdiction; Executors and Administrators. 

CODE, THE. See Laws. 

SEO. 
194. Foreign corporations. Hotshouser v. Copper Go., 251-2. 
260. Pleadings, how construed. Wright 2). Ins. Go., 491-5. 
261. Pleadings. Wright u. Ins. Go., 493. 
267. Joinder of causes. ~ k h e r  v. Trust Go., 230, 240-2-3. 
268. Pleadings a s  evidence. Wt'st v. Grocery Go., 168. 
269. Variance. Wright u. Ins. Co., 495. 
272. Amendments. Fisher v. T m s t  Go., 242. 
274. Judgment by mistake. A b m e t h y  o. Yownt, 339. 
276. Defects. Wright v.  Ine. Go., 492. 
412 (4).  Setting aside verdicts. Abemethy v. Ymnt, 339-341. 
413. Instructions. Lehew v. Hswett, 8. 
414. Charge. Cressler v. Asheuille, 484. 
415. Prayers. CressZer v. AshevilZe, 484. 
425. Relief. Wright o. Ins. Go., 492. 
473. Betterments. Wood o. T h s l w ,  509. 
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525. Costs. Whitaker v. WhitaTcer, 207. 
527. Costs. Whitaker u. Whitaker, 207-8. 
530. Interest. MeNeil1 u. R. R., 2. 
550. Case on appeal. Barber v. Justice, 21-22. 
550. Case on appeal. Cressler u. Ashmille, 485-7. 
567. Controversy without action. J m n e y  v. Blackwell, 438. 
567. Controversy without action. P w k s  v. Robinson, 269. 
580-1. Examination of parties. Whitaker v. Jmkims. 481. 
590. Witness. Lehew v. Hewett, 8. 
591-2-3. Book debts. Ins. Co. v. R. R., 53. 
707 (21). Paupers. Copple v. Comrs., 132. 
808. Inferior courts. S. v. Lytle, 742. 
810. Waiver of jury trial. 8. v. Lytle, 742. 
884. Appeal bonds. Laffoom u. Iiwner, 286. 
983. Intoxicating liquors. S. v. Barrett, 635. 

1005. Concealed weapons. S. v. Barrett, 635. 
1014. Embezzlement. 8. v. Dunn, 673. 
1017. Embezzlement. S. v. Dunn, 673. 
1077. Selling liquor to minors. S. u. Barrett, 635. 
1089. Selling mortgaged property. 8, v. Barrett, 635. 
1109. Harboring seamen. S. u. Barrett, 636. 
1194. Venue. S .  v. Buyton, 578. 
1230. Bail bond. S. v. Schmck, 564. 
1245, Deeds. St. James v. Bagby, 389. 
1245. Deeds. Jamney v. Blackwell, 441. 
1254. Mortgages. Wood u. Tinsley, 509. 
1255. Judgments for labor. Moore v. Industrial Go., 305. 
1374 (4) .  Assets of decedent. Vance u. R. R., 462-5. 
1427. Actions against executors. Whitaker v. Whitakcr, 208. 
1429. Costs against executors. Whitaker u. Whitaker, 207. 
1490. Survival of rights. Bolick v. R.  R., 372. 
1491. Abatement of actions. Bolick v. R. R., 372-3. 
1493. Executors. Duckworth v. Jordan, 526. 
1498. Lord Campbell's Act. Vance v. R. R., 462-5. 
1498-9. Lord Campbell's Act. Bolick v. R .  R., 371-2-3. 
1500. Lord Campbell's Act. Bolick v. R.  R., 371. 
1511. Administration suits. Fisher u. Trust Go., 98. 
1574. Guardian bonds. Rollins v. Ebbs, 155-160. 
1733. Tales juror. S. v. Young, 572. 
1761. Landlord and tenant. S. v. Godwin, 583-5. 
1891. Official bonds. Rollins v. Ebbs, 161. 
1963. Railroads. Co7ema.n u. R.  R., 354. 
2014-38-49. Ferries. I n  re Spease Ferry, 221-4. 
2141. Wills. Duckworth v. J o r d a ,  524. 
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2142. Lapsed devise. Duckworth u. Jordm,  524. 
2326. Injury to livestock. Ramsbottom. v. R. R., 40. 
2751. Grants. J a n n w  v. Blackwell, 439. 
2751. Entries. S. v. Young, 572. 
2779. Registration of grants. Janncf/ v. Blackwell, 440. 
2786. Grants. dnnneg v. Blaclczcell, 439. 
3390-2. Oyster beds. R. v. Young, 572. 
3448. Labor on roads. S. v. Young, 572-4. 
3540-1. Paupers. Capple v. Comrs., 132. 
3665. Religious societies. St. James v. Bagleg, 389. 
3764. Repeal of statutes. Copple u. Cmzrs., 134. 
3803. Streets. Hester u. Traction Co., 291. 

COLLATERAL ATTAG&, See Judgments ; Fraud ; Grants. 

COLOR O F  TITLE. See Tenants in Common. 

COMITY. 

The fact that  the claimant is a State does not modify the general rule 
of comity so as  to confer upon her any greater right or privilege 
than is possessed by the ordinary suitor in our courts. Holshouser 
v. Copper Co., 248. 

COMMENTS OF COUNSEL. 

Comments of counsel in the argument to a jury are  under the supervision 
of the trial judge, and this Court will not interfere with the exercise 
of his discretion unless it  plainly appears that he has been too vigor- 
ous or too lax in  the exercise of it, to  the detriment of the parties. 
S. u. Exum, 599. 

COMMISSION MERCHANTS. 

Laws 1901, ch. 7, see. 33, providing that the value of cotton "in the 
hands of a commission merchant" shall be listed as  a solvent credit, 
does not apply to cotton in the plaintiffs' own hands and under their 
control and keeping. &furdock a. C m s . ,  124. 

COMPLAINT. See Pleadings. 

CONDUCTORS, DUTY OF. See Street Railways. 

CONFESSIONS. 

1. A11 exception to a statement pertinent to the inquiry made by the 
prisoner to  a deputy sheriff when that  officer had him in custody, fo r  
the reason that he mas a t  the time in custody, is without merit. S. 
u. Eaum, 599. 

2. An objection that  the prisoner was in the custody of an officer when 
a declaration, which was offered in evidence, was made, is untenable, 
there being no evidence whatever of inducement or force. S. v. 
Bmith, 700. 
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CONFIRMAT'ION O F  SALE. 

1. Where a foreclosure sale was regularly made and report of sale filed 
on 1 September with the clerk, and a decree of confirmation entered 
a t  October Term, defendants being present and resisting the con- 
firmation and giving notice of appeal, which was not perfected: 
Held, the decree was regular and final, and a motion a t  a subsequent 
term to set it  aside was properly denied. Clement u. Irelarzd, 136. 

2. No judge of the Superior Court has  the power t o  set aside a t  a subse- 
quent term a decree of confirmation except upon the ground of mis- 
take, inadvertence, surprise, or excusable neglect, or for irregularity. 
Ibid. 

3. The fact that a t  the same term a t  which the decree of confirmation 
was entered a n  order was made permitting additional pleadings to ,  
be filed, wherein the defendants seek to charge the purchaser with 
the rents and profits of the land received prior to  the sale, does not 
make the decree any the less final. Ibid. 

CONSENT JUDGMENTS. 

1. A consent judgment providing that  a basement hall shall be for the 
joint and common use and unobstructed enjoyment of the parties; 
that a space therein used as  a stairway shall remain for  their joint 
use and unobstructed enjoyment, and that said stairway shall be 
repaired a t  their joint expense, and that  said basement hall and stair- 
way shall be used only for ingress and egre& by the plaintiff, gipes 
the plaintift' no right to use or occupy the closets under the stairway 
or its landing or to have any change made in the interior structure 
of the building so that light can be admitted through the windows 
to the stairway. Mmsey v. Barbee, 84. 

2. The law will not inquire into the reason for making a consent decree, 
i t  being considered in truth the decree of the parties, though it  be 
also the decree of the court, and their will stands a s  a sufficient 
reason for it, and i t  must be interpreted as  they have written it. Ibid. 

CONSPIRACY. 

1. To sustain a charge of conspiracy, it must be proved that  the party 
charged entered into a conspiracy to cheat and was a participant in  a 
fraudulent purpose; either in  the scheme or its execution, which 
worked injury as  a proximate consequence. Shields 9. Barzk, 185. 

2. Evidence that plaintiff's brother had failed in  business in  Tennessee, 
and having moved to this State, plaintiff advanced him money to buy 
stock in a mercantile corporation and in the defendant bank, and took 
an assignment of the stock in each to secure the advance, but that  
nothing was done by the plaintiff directly t o  mislead any one, and 
that  he was not aware the business of his brother was not prospering 
until after the latter's death: Held, no proof to  support the defend- 
ant's allegation that  plaintiff entered into a conspiracy with his 
brother to cheat or defraud the defendant. Ibid. 

CONSTITTJTION OF NORTH CAROLINA. See Constitutional Law. 

A .  I,  see. 8. Interstate commerce. Pum,p 00. u. R. R., 302. 
Art. I, see. 8. Interstate commerce. 8. v. Clagtorz, 737. 
Art. I ,  see. 12. Indictments. 8 .  v. Lytle, 742-5. 
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CONSTITUTION OF KORTH CAROLINA-Continued. 

Art. I ,  see. 13. Jury trials. S. u. Lytle, 742-5. 
Art. I ,  sec.24. Bearing arms. 8. v. Barrett, 637. 
Art: 11, see. 14. Aye and no vote. Cornrs. u. Stafford, 455. 
Art. IV, secs. 2 and 12. Inferior courts. 8. v. Lytle, 741-5. 
Art. IV, sec. 4. Laborers. Moore v. Industrial Co., 306. 
Art. IV, sec. 14. Special courts. S. v. Lytle, 741-5. 
Art. IV, sec.27. Indictments. S. v. Lytle, 745. 
Art. VII, see. 2. County commissioners. I n  r e  #pease Ferry, 220. . 
Art. VII, see. 7. Popular vote. Greensboro v. Scott, 184. 
Art. VII, sec. 14. Legislative power. I n  r e  Spease F e w ,  220. ~ Art.VII1, see. 1. Charters. Coleman, u. R. R., 354. 

I Art. XI, see. 1. Punishments. B. v. Young, 574. 
Art. XI, see. 2. Punishments. S. v. LytZe, 744. 
Art. XIV, see. 1. Equal protection. S. u. Barrett, 644-6. 
Art. XIV, see. 1. Equal protection. S. u. McGCnis, 728. 

CONSTITUTIONAL LAW. See Ferries ; Amendments. 

1. Article VII, section 2, of the Constitution, giving the supervision and 
control of roads, bridges, etc., to the county commissioners, does not 
deprive the General Assembly of the power to pass a n  act  authorizing 
the establishment of a public ferry a t  a certain point for  a term of 
thirty years and providing that i t  shall be unlawful for  any person 
to establish any other ferry within one and one-half miles of said 
ferry. I n  r e  Spease F m y ,  219. 

2. A succession t a x  is a tax on the right of succession to property and 
not on the property itself, and is not void because exemptions are  
granted or'discriminations made between relatives and between these 
and strangers, nor for lack of uniformity. In, re Morris, 259. 

3. The right to impose a n  inheritance or succession tax does not depend 
upon the kind of property transferred, and the Revenue Act 'of 1903, 
imposing such a tax on personal property only, is constitutional. Ibid. 

4. The Legislature has the power t o  pass a n  act authorizing a county to  
issue bonds for the purpose of raising funds to discharge an indebted- 
ness incurred,for necessary expenses. Comrs. v. Stafford, 453. 

5. A sentence of a defendant convicted of a misdemeanor t o  thirty days 
imprisonment, and that he be assigned to the commissioners t o  be 
"worked on the public roads of the county'' during said term, is  
valid under Laws 1887, chapter 355, and Article XI, section 1, of the 
Constitution. 8. u. Youfig, 571. 

6. Chapter 434, Laws 1903, making it unlawful for any person except 
licensed dealers to  sell or keep fa r  sale within Union County any 
spirituous liquors, and providing that  if any person "shall keep in 
his possession liquor t o  the quantity of more than one quart within 
said county, it shall be prima facie evidence of his keeping i t  for sale," 
is  not unconstitutional as  a n  invasion by the  legislative of the judicial 
department of the government, nor as  depriving the defendant of the 
presumption of innocence. S. u. Barrett, 630. 

7. A statute is not void because i t  arbitrarily makes an act lawful in  
itself prima facie evidence of a guilty intent. Ibid. 
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CONSTITUTIONAL LAW-Continued. 

8. A statute making the keeping of more than a quart of liquor in a 
certain county prima facie evidence of keeping it with intent to  sell, 
does not violate Article XIV, section 1, U. S. Constitution, which pro- 
hibits any State from making or enforcing any law which denies any 
person within its jurisdiction equal protection of the law. Ibid. 

9. The act of 1905, forbidding the business of running a "bucket shop," is 
not void under the Fourteenth Amendment to U. S. Constitution, 
because the seventh section provides that  the act "shall not be con- 
strued so as  to apply to any person, etc., engaged in the business of 
manufacturing or wholesale merchandising, in the purchase or sale 
of the necessary commodities required in  the ordinary course of their 
business." 8. u. McGhnis, 724. 

10. The Legislature can, in  the exercise of the police power, prescribe when 
and under what circumstances and as  to  what offenses a certain act 
shall be prima facie evidence. Therefore, a provision that  the pur- 
chase of commodities upon margin under certain circumstances shall 
raise a prima facie case that such purchases were void, and other 
circumstances shall not constitute such prima facie evidence, is not a 
discrimination forbidden by the Fourteenth Amendment. Ibid. 

11. The Legislature has unquestionably power to make the business of 
carrying on a "bucket shop" indictable. Ibid. 

. 12. If  a provision as  to  prima facie evidence as  to  certain purchases upon 
margin were null because not applying to all  purchases upon margin, 
this would in no wise invalidate that part of the statute which for- 
bids carrying on the business of running a "bucket shop," a s  a statute 
may be void in part and valid in  part. Ibid. 

13. It is competent for the Legislature to provide that  gambling contracts 
participated in  by the defendant in this State, either originating or 
being ratified here, shall be indictable in our courts, and such con- 
tracts a re  not protected by the interstate commerce clause of the 
Federal Constitution. 8. u. Clayton, 732. 

14. The act of 1905, creating a police court for  the city of Asheville, and 
providing that it  shall, in  addition to jurisdiction of offenses cog- 
nizable by justices of the peace, "have exclusive original jurisdiction 
of all other criminal offenses committed within the corporate limits 
of said city, below the grade of felony a s  now defined by law, and all 
such offenses committed within said city are  hereby declared to be 
petty misdemeanors," and giving a right of appeal to the Superior 
Court in  all cases, is constitutional. 8. u. Lytle, 738. 

15. The provision in the act creating the police court for  the city of Ashe- 
ville, "that all offenses less than felony, as now defined by law, com- 
mitted within the said city, are hereby declared t o  be petty misde- 
meanors," is valid. The Constitution not having defined "petty mis- 
demeanors," i t  was competent for  the Legislature to  define the offenses 
which should be so classified, provided the punishment therein is not 
that  of felonies. Ibid. 

16. The act creating the police court for the city of Asheville is  not uncon- 
stitutional in  that  it  declares certain offenses "petty misdemeanors" 
in  that  city, and triable without a finding by a grand jury, while i t  
is not so enacted elsewhere. Ibid. 
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CONTAGIOUS DISEASES. See Smallpox. 

CONTINUANCES. 

An exception for refusal of a continuance is a matter that  lies in the 
discretion of the trial judge, and is not reviewable on appeal, unless, 
possibly, when there has been a gross abuse of the discretion. X. v. 
Blackleg, 620. 

CONTINUING NEGLIGENCE. 

1. I n  an action by a mill employee for damages for personal injuries, an 
instruction that if the jury should find that the negligent failure to 
furnish proper appliances in  general use was the proximate cause of 
the injury, then the defense of contributory negligence was not avail- 
able, was erroneous-the doctrine of continuing negligence as  declared 
in Greenlee and Troxler cases not being applicable. Hicks v. Mfg. 
Co., 319. 

2. An instruction, in an action for injuries to an employee, that  if the 
injury would not have happened if the employer had supplied the 
machine with a shifter, and this was the proximate cause of the 
injury, this would be "continuing negligence." and the issue as  to  
contributory negligence should be answered in favor of the plaintiff, 
though he may have been negligent in the use of the machine, was 
erroneous, as  the employee in cases of this kind is not absolved from 
all duty to act with reasonable care and prudence. Presslg v. Yarn 
Mills, 410. 

CONTRACTS. See Vendor and Vendee; Damages. 

1. A common carrier may relieve itself from liability a s  an insurer upon 
a contract reasonable in its terms and founded upon a valuable con- 
sideration, but it cannot so limit its responsibility for loss or damage 
resulting from i ts  negligence. Everett v. R. R., 68. 

2. Where IF. signed a contract giving power to  defendant to  make sales 
of his property, and it  was stipulated that i t  should be binding upon 
his heirs, executors, administrators, and assigns, but i t  was not 
signed by his wife; and i t  was further provided that  the right t o  
make sales was dependent upon F's agreeing t o  the price and he 
should execute the deeds: Held, the contract was revoked by F's 
death; but for  expenditures made, and, i t  may be, for  services ren- 
dered, defendant is entitled to  be repaid and compensated from the 
proceeds of the property when sold. Fisher v. Trust Go., 90. 

3. Where a contract for the purchase of a lot of tobacco provided that 
plaintiffs would take and pay for said tobacco on 1 July, and that 
defendants prize i t  on or before 1 July, all of said tobacco to be 
delivered f .  o. b. cars Raleigh, and there was no provision naming 
the carrier or the point of destination: Held, i t  was the duty of the 
plaintiffs to give these shipping directions before they could demand 
performance. Hughes v. Knott, 105. 

4. I n  a contract for the sale of personal property, nothing being said a s  
to the time of payment, the price must be paid either before or con- 
currently with the passing of the title. Ibid. 
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5. If a party to an executory contract is in a condition to demand per- 
formance by being ready and able a t  the time and place, and the 
other party refuses to perform his part, an offer is not necessary. Ibid.  

6. Under sections 707 (21) and 3540-1 of The Code, imposing the general 
duty on county commissioners to provide for the poor, in order to 
make a binding pecuniary obligation on the county, there must be 
an express contract to that effect, or the service must be done a t  the 
express request of the proper county officer or agent. Copple v. 
C o w s . ,  127. 

7. Where the evidence in an action to recover a fire loss shows that the 
plaintiff made an agreement with an agent, in his personal and not 
in his representative capacity, to renew a policy, and relied solely 
upon the agent's individual promise, the plaintiff has no claim against 
the defendant company for the agent's negligence in not renewing 
the policy. RounsavilZe v. Ins .  Co., 191. 

8. Where the deceased did not stand in loco parentis to plaintiffs, and 
they were not members of his family, the presumption of an implied 
promise to pay for services rendered by them to deceased in his last 
illness is not rebutted by the fact that he was their grandfather. 
W h i t a k e r  u. Whi take r ,  205. 

9. In  an action against the defendant for procuring plaintiff's employer 
to discharge him, plaintiff cannot recover where his contract of em- 
ployment was only to work by the day. H d d e r  u. M f g .  Co., 308. 

10. A contract made Ipy a person so destitute of reason as not to know the 
nature and consequences thereof, though his incompetence be pro- 
duced by voluntary intoxication, is void, and he may plead his own 
disability to defeat the alleged contract. Cameron v. Power Co., 365. 

11. In  order to invalidate a contract on the ground of intoxication, the 
jury must find that, at the time of signing, the person was so intoxi- 
cated that he could not understand the nature of the transaction and 
the effect of what he was doing. Mere imbecility of mind or inability 
to act wisely or discreetly is not sufficient to invalidate a contract. 
Ibid.  

12. Where a contract of insurance is  reasonably susceptible of two con- 
structions, the uniform ruIe is to adopt that which is most favorable 
to the insured. Rafjburn v. Casual ty  Co., 379. 

13. An instruction that "it was the defendant's duty, under its contract 
with the city of Durham, to supply a t  all times water and pressure 
sufficient for the extinguishment of fires in said city," correctly stated 
the test of the defendant's duty to the plaintiff, as decided on the 
former appeal. Jones v. W a t e r  Co., 383. 

14. Where the defendant executed his note and received a valuable'con- 
sideration therefor, the defense that there was an understanding and 
agreement at the time that payment should never be enforced or 
demanded, is not open to him, parol evidence being incompetent to 
contradict or modify the written contract. B a n k  v. Moore, 529. 

CONTRIBUTORY NEGLIGENCE. See Issues ; Negligence. 

1. In  an action by a mill employee for damages for personal injuries, an 
instruction that if the jury should find that the negligent failure to 
furnish proper appliances was the proximate cause of the injury, then 
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CONTRIBUTORY NEGLIGENCE-Conthued. 

the defense of contributory negligence was not available, was errone- 
ous-the doctrine of continuing negligence as declared in Cfi.emla0 
and Troalor cases not being applicable. Hicks v. Mfg. Co., 319. 

2. I t  must be left largely to the discretion of the trial judge whether or 
not the two defenses of contributory negligence and assumption of 
risk, where they are open to the defendant on the evidence, shall be 
submitted to the jury under separate issues. Ibid. 

3. Where there is a safe and a dangerous method available for the per- 
formance of a servant's work, and he selects the latter method with 
actual knowledge of the fact that it is dangerous, he cannot recover 
for injuries sustained. Covirzgtm 9. Fur%iture Co., 374. 

4. Where the plaintiff was experienced in operating a machine, and knew 
that the chances were a person would get hurt unless he waited a 
few minutes until the machine could reassert itself, when other 
machinery was attached, yet he took the chances and was hurt: 
Held, that he was guilty of contributory negligence. Ibid. 

5. An instruction in an action for injuries to an employee, that if the 
injury would not have happened if the employer had supplied the 
machine with a shifter, and this was the proximate cause of the 
injury, this would be "continuing negligence," and the issue as to 
contributory negligence should be answered in favor of the plaintiff, 
though he may have been negligent in the use of the machine, was 
erroneous, as the employee in cases of this kind is not absolved from 
all duty to act with reasonable care and prudence. Presslg v. Yam 
MiZZs, 410. 

6. Where there is no evidence of contributory negligence apart from the 
fact that the plaintiff continued to work on after knowing of the 
existence of the defect which caused the injury, and this question, 
under a proper charge, was submitted to the jury on the issue as to 
the assumption of risk, an erroneous charge on the issue of contribu- 
tory negligence is not reversible error. Ibid. 

CONVERSION. See Equitable Conversion. 

CORPORATION COMMISSION. 

1. Where the plaintiff shipped household goods over defendant's road on 
a released bill of lading, wherein they were valued a t  $5 per 100 
pounds, with a freight rate approved by the Corporation Commission, 
and a portion of the goods weighing 600 pounds was lost, and the 
jury found the lost goods were worth $250, the plaintiff was entitled 
to recover the full amount of his loss as found by the jury. Everett 
v. R. R., 68. 

2. The clause in chapter 590, Laws 1903, making i t  unlawful for any rail- 
road to allow any goods to remain at  any intermediate point for a 
longer period than 48 hours, unless otherwise provided by the Cor- 
poration Commission, gives to the Commission the right to fix the 
time allowed as free tirqe for intermediate points and to make reason- 
able regulations as to the time of transit. Buwmers v. R. R., 295. 

3. The Corporation Commission has no power to change the time allowed 
as free time a t  the point of shipment, nor to alter the penalties fixed 
by chapter 590, Laws 1903. Ibid. 
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CORPORATIONS. See Estoppel. 
1. Where a receiver of an insolveut foreign corporation was appointed 

under the corporation act of 1901, a claim by the State which char- 
tered the corporation, for annual license fees, was provable, section 
194 of The Code as  to actions against foreign corporations not apply- 
ing to this proceeding. Holshouser v. Copper Go., 248. 

2. A statute of New Jersey, providing that the annual license fees re- 
quired to be paid by corporations chartered by that  State "shall be a 
preferred debt in case of insolvency," can have no extra-territorial 
force, and in insolvency proceedings in this State, a preference for 
such claim will not be allowed. Ibid. 

3. A judgment obtained against the defendant for services rendered by 
the plaintiff, which consisted in  superintending the conduct of its 
milling operations, conducting a commissary store and keeping the 
books of the corporation, does not come within the terms of section 
1255 of The Code, which provides that  mortgages of incorporated 
companies should not have power to  exempt their property from 
execution for the satisfaction of judgments obtained for "labor per- 
formed." Moore zr. Industrial Go., 304. 

4. The fact that  the defendant company and plaintiff's employer had the 
same officers does not make the defendant liable for acts done by its 
officers in the discharge of their duties towards the other company, 
though they act in that respect by reason of information derived in 
the discharge of similar duties a s  officers of such company. Holder 
v. Mfg. Go., 308. 

5. Where the directors of a corporation, being authorized to issue and 
sell stock, not exceeding the amount authorized by the charter, made 
a sale and issued the stock, i t  is too late for  interference by injunc- 
tion. Htwt u. Lumber Go., 443. 

6. A solvent corporation cannot be placed in the hands of a receiver to 
enable a stockholder, who has deposited his stock with the corpora- 
tion as  collateral for a debt, to  have a n  account of its assets. Ibid. 

7. A stockholder has no property in the assets of a corporation in the 
sense that he may control it otherwise than as  the charter directs. 
Ibid. 

CORRECTION OF INSTRUMENTS. See Deeds ; Reformation. 

COSTS. 

1. I n  a n  action of ejectment against several defendants, where the jury 
found for  one of the defendants, a judgment which provided that he 
go without day and recover of the plaintiff "his costs of the action," 
is proper. Kennedy v. Ymess, 35. 

2. Sections 525 and 527 of The Code, as  to  costs, are  subject to the excep- 
tion in  section 1429 providing that no costs shall be recovered against 
an executor "unless it  appears that  payment was unreasonably de- 
layed or neglected or that  the defendant refused t o  refer the matter." 
Whitaker v. Whitalcer, 205. 

8. Where an action was brought against executor, within fifty-two days 
after his qualification, for services rendered to the testator, and 
there was no refusal to refer, and the recovery was only one-half of 
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the demand, the defendant executor was not taxable with costs under 
section 1429 of The Code. Ib%d. 

COUNTERCASE. See Case on Appeal; Appeal. 

Wherc appellee's countercase, through inadvertence of counsel, was not 
served until the eighth day after service of appellant's case on appeal. 
a motion by appellee for certiorart will be denied, though appellee 
produces a letter from the trial judge that appellant's case is errone- 
ous, and if given a n  opportunity hc will correct it. Barber v. Jus- 
tice, 20. 

COUNTY COMMISSIONERS. See Appeal. 

1. Under sections 707 (21) and 3540-1 of The Code, imposing the general 
duty on c o ~ n t y  commissioners to  provide for the poor, in order to 
make a binding pecuniary obligation on the county there must be 
an express contract to that effect, or the service must be done a t  the 
express request of the proper county officer or agent. Copple v. 
Comrs., 127. 

2. An act granting a ferry franchise and making it unlawful to establish 
any other ferry in one and one-half miles thereof is  a restriction 
upon the general power conferred upon county commissioners under 
section 2014 of The Code "to appoint and settle ferries," and the 
commissioners have no power to authorbe a ferry within the pro- 
hibited distance. I n  re  Xpease Perry, 219. 

3. The Legislature has the power to pass an act authorizing a county to  
issue bonds for the purpose of raising funds to  discharge an in- 
debtedness incurred for necessary expenses. Comrs. v. Xtccfford, 453. 

4. An amendment to a bill authorizing county commissioners to issue 
bonds, which struck out a provision permitting the commissioners t o  
purchase a t  the end of five years and annually thereafter one-fifth of 
the bonds, does not materially affect the original bill. Ibid. 

5. While it  is the duty of the county commissioners to draw the jury and 
revise the jury lists a t  the time and place the law directs, yet if these 
things are  not so done, but are  properly done a t  another time and 
place, they will be treated as  irregularities, not vitiating their action, 
for these provisions of the statute are  directory and not mandatory. 
S .  v. Teachey, 587. 

COURTS. See Powers of Court ; Discretion of Court. 

CIZEDITORS' SUITS. See Administration Suits. 

~ h e r k  a bank failed and a receiver was appointed a t  the instance of a 
creditor in  an action brought in  behalf of himself and all other credi- 
tors. the plaintiff cannot maintain a n  action against the receiver to  
recover a deposit, but his remedy is  t o  file a petition in  the original 
cause. Crutchfield v. Hunter, 54. 

CUSTOM. 

1. Testimony tending to show the general custom in the tobacco trade 
to accept checks in  payment for tobacco is competent, not for the 
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purpose of varying the contract, but as  interpreting its terms. Hughes 
v. Knot t ,  105. 

2. The essentials of a valid custom are that  it  must be uniform, long 
established, generally acquiesced in, reasonable, and so well known 
as  to  induce the belief that the parties contracted with reference to  
it. Penland v. Ingle, 456. 

3. A custom cannot be established merely by the preponderance of the 
evidence, but the proof must be clear. cogent, and convincing a s  to  
the antiquity, duration, and universality of the usage in the locality 
where i t  is claimed to exist. Ibid. 

4. A custom which gives to  a broker 5 per cent of the purchase price of 
land for assisting in its sale, irrespective of the amount, value, or 
character of the service renderrd, is unreasonable and void. Ibid. 

DAMAGES. 

1. Where the plaintiff shipped household goods over defendant's road on 
a released bill of lading wherein they were valued a t  $5 per 100 
pounds, with a freight rate approved by the Corporation Commission, 
and a portion of the goods weighing 600 pounds was lost, and the jury 
found the last goods were worth $250, the plaintiff was entitled to 
recover the full amount of his loss as  found by the jury. Everett v. 
R. R., 68. 

2. I n  an action for personal injuries, an instruction authorizing a recovery 
of damages for actual suffering of body and mind, for actual nursing, 
medical expenses and "loss of time or loss from inability to  perform 
ordinary labor or capacity to earn money," was proper. Clark v. 
Traction. Go., 77. 

3. m e r e  can be no recovery of damages for delay in  the transmission and 
delivery of a telegraph message, when it  does not in any way appear 
that the plaintiff was an intended beneficiary of the message. Cran- 
ford v. Tel.  Go., 162. 

4. I n  an action for damages for illegal seizure of property, proof that the 
defendant knew a t  the time i t  caused the attachment to issue that the 
plaintiff did not owe i t  anything is equivalent to  proof of want of 
probable cause, and would entitle the plaintiff to recover actual dam- 
ages. R. R. v. Hardware Co., 174. 

5. If the plaintiff should go further, and prove that the attachment was 
sued out wantonly, recklessly, and wilfully, for the purpose of coercing 
the plaintiff to pay money i t  did not owe, that would be equivalent to  
proof of malice, and the jury might award punitive damages. Ibid. 

6. The measure of damages for the breach of contract for the sale of a 
machine is "the difference between the value of the property received 
and what it  would have cost the defendant to  purchase such ma- 
chinery as that described in the contract and warranty." Parker v. 
Penwick, 209. 

7. If a train arrives after its schedule time, or misses connection, or 
dclays a passenger a t  his destination after the schedule time, unless 
the delay is caused by no fault of the carrier, the passenger has a 
right to recover compensation for the loss of time and actual ex- 
penses. C o l m m  v. R. R., 351. 
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8. The plaintiff, who missed his train by misdirection of the defendant's 
agent and his refusal to sell him a ticket, can recover for any injury 
proximately caused by being put out of the station into the cold 
weather while waiting for the next train. Ibid. 

9. In  a n  action to recover damages for cutting down a shade tree in 
front of plaintifl's home, where the evidence showed that it  was not 
necessary to  remove the tree, but was more convenient to place ae- 
fendant's poles and string its wires with the tree out of the way, and 
it  was cut down while the plaintiff was away from home, and over 
the protest of his wife: Ileld, that the plaintiff was entitled to de- 
mand punitive damages. B~.own v. Electric Co., 533. 

10. If,  without having afforded a reasonable opportunity to the passenger 
to  provide himself with a ticket, the carrier should eject him upon 
his refusal t o  pay the additional charge for carriage without a 
ticket, when he is ready and offers to pay his fare a t  the ticket ratc, 
his expulsion will be illegal, and he may recover damages for the 
trespass, and his right of recovery cannot be made to depend upon 
the conductor's knowledge or ignorance of the fact that  the agent 
had no tickets for sale. Ammons u. R. R., 555. 

DEATH. See Abatement ; Power of Attorney; Lapsed Devise. 

1. A power of attorney is revoked by the death of the person giving it, 
except where a power is coupled with a n  interest in  the thing itself, 
the power must be grafted on the estate; and an interest in the 
proceeds of the property does not constitute an interest in the thing. 
Fisher v. Trust Co., 90. 

2. As a cause of action for death by wrongful act cannot accruc till the 
death, it  cannot be set up by an amendment to a n  action instituted 
by the deceased himself for injuries which subsequently resulted in 
his death. Bolicb v. R. R., 370. 

3. When death occurs pending a n  action for personal injuries, such cause 
is merged in the action for the death, and the only remedy is that 
given under section 1498 of The Code. Ibid. 

4. Where a nonresident was negligently killed by the defendant, in this 
State, the rause of action given by section 1498 of The Code (Lord 
Campbell's Act) is sufficient as  a basis for  the grant of letters, under 
section 1374 (4) of The Code, in the county where the injury and 
death occurred. Vance v. R. R., 460. 

DEBTOR AND CREDITOR. See Novation. 

DECLARATIONS. See Boundaries ; Evidence ; Dying Declarations. 

1. I n  a n  action for false imprisonment, the declarations of the judge in 
the habeas corpus proceedings in  which plaintiff was released were 
res inter alios acta and inadmissible. West  v. e o c e r y  Co., 166. 

2. The nature and extent of the authority of an agent, as  well as  the 
establishment of the agency itself, must be proven aliunde the decla- 
rations of the alleged agent. Ibid. 

3. Where a debtor sold a stock of goods, his declarations claiming the 
goods and inconsistent with a n  absolute sale, made after the date of 
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the sale, but while he remained in actual possession and control of 
the goods, are  competent against the vendee on the question of fraud, 
in an action against the vendee to recover said goods. Bank v. 
Leug, 274. 

4. I n  an action to recover a penalty for overcharge on freight, under 
chapter 590, Laws 1903, whether there is or is not an overcharge 
depends upon evidence as  to the rate exacted for transportation m d  
the rate fixed by the tariff of the company or by the law, and the 
court erred in admitting the unsworn declarations of an agent that 
there was an overcharge. Pump Co. v. R. R., 300. 

DECREE. See Confirmation of Sale. 

DEEDS. See Boundaries ; Estoppel ; Adverse Possession. 

1. I n  an action to correct a deed, evidence of a conversation between plain- 
tiff and the grantor, showing the agreement made at  the time the 
land was purchased, is admissible. Lehew u. Hewett, 6. 

2. I n  an action to correct a deed executed to plaintiff's wife, evidence 
that  plaintiff paid for the land with his own money, that his wife 
had no money, that  he took possession when the deed was executed, 
and held it  ever since, that they had no children, that he held posses- 
sion, as against her heirs, after her death for eight years, without 
any claim for rent or other right of entry being asserted by them, 
is sufficient to support a verdict for plaintiff. Ib id .  

3. I n  an action of ejectment, where the description in the defendant's 
deed was, "Beginning at  a white oak, running south of west 33 rods 
to a stake; thence east of south 33 rods to a stake; thence west of 
north 33 rods to the beginning, containing 6 acres, more or less," the 
plaintiff's exception to a ruling by the court that the description was 
void for vagueness, and admitting the paper only as a declaration of 
the grantor bearing upon the character of the possession by the de- 
fendant, is without merit, Kenne6g v. Maness, 35. 

4. A deed to the plaintiff's interest in land, executed in his name by 
another, without any authority, passes no title to the grantee. Rullin 
u. H~~amcoclc, 198. 

5.  When it  is doubtful whether language in a grant operates as  the decla- 
ration of trust, the court will examine the entire deed, the relation 
of the parties, etc., to enable it  to gather the intention of the grantor. 
St .  James u. Bagley, 384. 

6. A grantor can impose conditions and can make the title conveyed de- 
pendent upon their performance; but if he does not make any condi- 
tion, but simply expresses the motive which induces him to execute 
the deed, the legal effect of the granting words cannot be controlled 
by the language indicating the grantor's motive. Ib id .  

7. The recital in a deed conveying land to the vestry and wardens of a 
church, that it  was made "for the purpose of aiding in the establish- 
ment of a Home for Indigent Widows or Orphans, or in the promo- 
tion of any other charitable or religious objects t o  which the property 
may be appropriated" by the grantee, creates no trust, and the grantee 
can convey a perfect title. Ib id .  
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8. Where a father devised to his son (the plaintiff) certain property, and 
by a codicil provided if his son "dies unmarried or leaving no chil- 
dren" the property shall go to  certain relatives: Held, that deeds exe- 
cuted by said relatives and by the children of such as were dead, con- 
veying t o  the plaintiff "all the right which they now have or may 
hereafter havc" in said property, vest in him an indefeasible title. 
Cheek v. WwlLer, 446. 

DEFECTIVE APPLIANCES. See Master and Servant ; Assumption of Risk ; 
Negligence ; Elevators. 

DEGREE OF PROOF. 

1. Where there is  any evidence of an alleged mistake in a deed or other 
similar equity requiring clear and convincing proof t o  sustain it, the 
case must go to the jury, with proper instructions as  to  the intensity 
of proof, and the judge has no right to  declare the evidence insufficient 
to establish the equity because he may not consider it  clear, strong, 
and convincing. Lehew o. Hewetf ,  6. 

2. A custom cannot be established merely by the preponderance of the 
evidence, but the proof must be clear, cogent, and convincing as to 
the antiquity, duration, and universality of the usage in the locality 
where it  is claimed to exist. I'enZan& v. Ingle, 456. 

DEMURRER. See Pleadings. 

DEMURRER T O  EVIDENCE. See False Imprisonment. 

1. Where the defendant demurred to thc evidence, and a t  the conclusion 
of the entire testimony renewed the motion to disiniss, these ~ o t i o n s  
presented every phase of the case arising upon the plaintiff's-,q- 
dence, and i t  was not necessary to again present them by prayers for 
instructions. Holder v. M f g .  Co., 308. 

2. In  an indictment for selling liquor without license, a demurrer to the 
evidence, on the ground that it was not shown upon what day, in 
August preceding, the sale was made, was properly overruled, as  time 
was not of the essence of the offense. S. v. Burton, 575. 

3. Under section 1194 of The Code, an objection to venue must be taken 
by plea in abatement, and a demurrer to the evidence on this ground 
was properly overruled. [hid. 

4. The defendant cannot raise, by demurrer to the State's evidence, the 
objection that the crime, if proved, was nut committed in this State, 
but this is a matter of defense to  be-affirmatively shown by defend- 
ant. 8. v. Blaekley, 620. 

1 DESCENT AND DISTRIBUTION. see Wills. 

For the purposes of devolution and transfer, where there has been an 
equitable conversion of the property, land is considered as  money, 
and the share of the wife, who died without action concerning it, de- 
volved on her husband as her sole distributee under the statute, in  
the absence of debts against her estate, and he alone is required to  
elect as  to her share. Duckwo~th  v. Jordan, 520. 
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DISCRETION OF COURT. See Receivers ; Verdicts. 

1. I t  must be left largely to the discretion of the trial judge whether or 
not the two defenses of contributory negligence and assumption of 
risk, where they a re  open to the defendant on the evidence, shall be 
submitted to  the jury under separate issues. Hicks v. M f y .  Co., 319. 

2. The verdict of a jury is a valuable right of which a person may not be 
deprived, except in  accordance with the law, and the action of a judge 
in setting i t  aside will not be ascribed to discretion, unless he plainly 
says so, Or there be no other explanation of his conduct. A7)crnetw 
a. Yount, 337. 

DISOBEDIENCE O F  ORDERS. 

1. I n  an action for  damages for injuries reccivrd by the fall of an ele- 
vator, a n  instruction which made the question of defendant's negli- 
gence turn wholly upon the defectiveness of the elevator was errone- 
ous, where there was evidence that  the plaintiff' was injured'solely 
by reason of his disobedience of orders. Rtcwrcrt v. Carpet Go., 60. 

2. An instruction which left i t  to the jury to determine whether plain- 
tiff's disobedience of orders was the proximate cause of his injury 
was erroneous, where there could bc no two opinions among fair- 
minded men as  t o  the result if he had obeyed the orders and stopped 
the machine while cleaning it. Hicks v. Mfg. Co., 319. 

DISTILLERS. See Taxation. 

DOWER. See Rule in Shelley's Case. 

DRUNKENNESS, EFFECT OF. See Contracts. 

DUE PROCESS OF LAW. See Constitutional Law. 

1. I n  an indictment for homicide, declarations of the deceased that  the 
prisoner shot him, and detailing the particulars of the shooting, are  
competent as  dying declarations, where the statements show that 
deceased knew he  was in  e ~ f r e m i s  and in the shadow of death. 8. a. 
Teacheg, 587. 

2. In  a n  indictment for homicide, a witness may refresh his recollwtion 
as  to  dying declarations of the deceased from an affidavit made by 
deceased in the presence of witness, the court telling the jury that the 
affidavit was not in any scnse evidence t o  be considered by them. Ibid.  

EASEMENTS. See Streets and Sidewalks. 

EJECTMENT. See Deeds ; Tenants in Common. 

1. I n  an action of ejectment, an instruction that "the fact that  the plain- 
tiff did not know how the defendant claimed to hold the land upon 
which he was living. has nothing to do with the case; i t  was the duty 
of the plaintiff, before he undertook to buy, to go to defendant and 
flnd out how he held," is not erroneous. Kennedy v. Maness, 35. 
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2. I n  actions of ejectment, i t  is generally sufficient for ihe defendant to 
make a simple denial and introduce evidence of his possession in 
support of his denial, and it  is not necessary to plead the statute 
specially. Whi takcr  v. Jenkins,  476. 

ELECTION. See Equitable Conversion. 

1. mTheu a person contracts with another who is in fact an agent of an 
undisclosed principal, he may, upon discovery of the principal, resort 
to  him or to  the agent, a t  his election. When, however, he comes to 
knowledge of the facts and elects to hold the agent, he cannot after- 
wards have recourse to the principal. Rounsaville v. Ins .  Go., 191. 

2. The asscrtion of a claim against one of them, without anythin? clse 
of a more decisive dlaracter being clone, or the bringing of a suit 
against either of them, is not sufficient, but if the claimant sues the 
agent to judgment, after a disclosure of the facts, i t  will be a con- 
clusive election on his part to hold the aqent liable and to discharge 
the principal. Ibid.  

3. Where some of the beneficiaries are  infants, an election cannot be made 
by or for them, except by sanction and order of the court after due 
inquiry, disclosing that it  would be for the benefit of the infants that 
a reconversion should be had. DucLwortli u. Jordan, 520. 

ELEVATORS. 

1. I n  a n  action for  damages for injuries received by the fall  of an ele- 
vator, an instruction which made the question of defendant's negli- 
gence turn wholly upon the defectiveness of the elevator was errone- 
ous, where there was evidence that  the plaintiff was injured solely 
by reason of his disobedience of orders. Stewart  u. Carpet Go., 60. 

2. I n  an action for damages for injuries sustained by plaintiff while going 
up in an elevator, all the circumstances attending the occurrence are 
to be considered in determining whether it  resulted from actionable 
negligence upon the part of the defendant, or only an accident, and 
hence not actionable. Wendpi% u. Cotton, Mills, 169. 

3. Where the plaintiff, a boy of 12 years of age, was injured while going 
up on a freight elevator, his leg being caught in reaching out to get 
his hat,  which had becn thrown off by auother bog, and the elevator 
was not out of order or dangerous for persons to  go on, and was in 
charge of an adult:  Held, that  the injury was an accident. Ibid. 

EMBEZZLEMENT. Sec Indictments 

1. I n  an indictmrht for embezzlement, where there was evidence that the 
defendant entered into a contract in Georgia with M., by which he 
agreed to take a rarload of mules to  Raleigh, N. C., and sell them 
for M., and after deducting all expenses from gross receipts he mas 
to receive one-half of the net profit as  his compensation; that he 
brought several carloads of mules to Raleigh, and sold thcm as agent 
of M., and a t  the termination of the business he was short in  his 
returns: Hrld ,  a demurrer to the evidence was properly overruled. 
8. V. B1ae7clajJ, 620. 

2 .  The statute (Code, see. 1014) does not make a demand necessary to  
support a prosecution for embezzlement. Ibid.  
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3. I n  order to  convict the defendant of embezzlement, four distinct propo- 
sitions of fact must be established: (1 )  That the defendant was the 
agent of the prosecutor, and (2 )  by the terms of his employment had 
received property of his principal; (3) that  he received i t  in  the 
course of his employment, and, (4) knowing it  was not his own, con- 
verted it  to his own use. Ib id .  

4. Under section 1017 of The Code, two offenses a re  created which apply 
to  certain officers of benevolent or religious institutions. One offense 
is the lending of moneys without consent; the other is the failure to 
account for such moneys. El. v. Dunlz, 672. 

5. If the money of a society, of which defendant was treasurer, was de-' 
posited in his private bank as  a general deposit, and put in general 
use and circulation as  other bank deposits, with the consent of the 
society, the defendant was not guilty of any offense, though he became 
insolvent and could not settle on demand. Ibid.  

6. But if the defendant used the money of the society in his banking busi- 
ness without its knowledge and consent, and appropriated i t  to his 
own use with fraudulent intent, neither the fact that he became in- 
solvent and suspended his banking business, nor that he afterwards 
had a n  agreement with the society as  to the time when he was to  
pay the indebtedness, would be any defense to  the charge of embez~le- 
ment under section 1014 of The Code. Ib id .  

7. I n  indictments for embezzlement, the fraudulent intent of the defendant 
in using the money is an essential element of the crime, and is  pecu- 
liarly a question for the jury. Ibid.  

EMINENT DONAIN. See Municipal Corporations. 

The right acquired by a city by condemnation of a street and sidewalk 
is confined to the public necessity and to the uses for which property 
is taken or burdened with the easement, and for any additional 
burden placed upon the servient tenement, compensation must be 
made. B r o w n  v. Electric Go., 533. 

ENTRIES. See Grants. 

EQUITABLE CONVERSION. See Descent and Distribution. 

1. An equitable conversion is a change of property from real into personal 
and from personal into real, not actually taking place, but presumed 
to exist only by construction or intendment of equity. Duchwor th  9. 

Jordan ,  520. 
2. Before any change in the property has taken  lace, there may be a 

reconversion, which occurs where the beneficiaries, by some explicit 
and binding action, direct that no actual conversion shall take place, 
and elect to take the property in its original form, and if the election 
is properly made. the power of sale under the will is extinguished 
and the beneficiaries have the right to  hold the land in specie, unless 
i t  be required to  pay the debts of the testator. Ibid.  

ESTATES. See Deeds ; Wills : Remainders. 

1. The words "balance and residue of my estate of every kind" include 
the reversionary interest in the real estate in which a life estate had 
been carved out. Foil u. Nezosome, 11E. 
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2. Where a testator died, leaving a widow and minor children, and by 
his will gave to  his wife, "during her natural life, and a t  her disposal, 
all  the rest, residue, and remainder of his real and personal estate": 
Held, that the wife was given an estate for life, with a power to dis- 
pose of the property in fee. Parks v. Robinson, 269. 

b2STOPPEL. See Guardian Bonds; Waiver. 

1. When a person contracts with another, who is in fact an agent of a n  
undisclosed principal, he may, upon discovery of the principal, resort 
to him or to  the agent, a t  his election. When, however, he comes to 
knowledge of the facts and elects to hold the agent, he cannot after- 
wards have recourse to  the principal. I~ounsavikla v. Ins.  Go., 191. 

2. Where the president of a corporation, who held a deed of trust on its 
real estate, executed for full value a deed for the property as presi- . 
dent of said corporation, with a covenant that the same was free 
from all encumbrances, and thereafter the grantee corporation, of 
which he was a director, obtained a loan, secured by a deed of trust, 
with his knowledge and consent, under which latter deed of trust the 
property was sold, and the purchaser held the possession, received 
the rents, and claimed ownership for more than seven years, with his 
knowledge and without the assertion of any lien on his par t :  Held, 
that  he is estopped from asserting any lieu against the propcrty. 
Bank v. Bank, 467. 

3. Where, on the trial of an indictment under section 1761 of The Code, 
the evidence tended to prove that the defendant entered the house as  
A's tenant, he cannot be heard to say it  was not A's property. 8. v. 
Godwin, 582. 

EVIDENCE. See Admissions ; Declarations ; Reformation ; Custom ; Expert 
Testimony ; Witness ; Parol Evidence; Questions for Jury ; Prirna Facie 
Evidence ; Rules of Evidence ; Impeachment of Witness ; Circumstantial 
Evidence. 

1. I n  a n  action to correct a deed, evidence of a conversation between 
plaintiff and the grantor, showing the agreement made a t  the time 
the land was purchased, is admissible. Lchcw v. Hewett, 6. 

2. I n  a n  action to correct a deed made to the plaintiff's wife, who is dead, 
the plaintiff can testify as  to what took place lrrctween him and the 
grantor, who is living; and the fact that his wife's estate is affected 
by the evidence does not render it  incompetent under scv%ion 5'30 of 
The Code. Ibid. 

3. Where there is any evidcnce of an alleged mistake in a deed or other 
similar equity requiring clear and convincing proof to sustain it, the 
case must go to the jury, with proper instructio~ls a s  to the intensity 
of the proof, and the judge has no right to declare the evidence in- 
sufficient to establish the equity because he may not consider i t  clear, 
strong, and convincing. Ibid. 

4. I n  a n  action to recover from the defendant on a promise to pay for 
cross-tics sold by plailrtiff' to S.. evidence that the trustcc in ba111c- 
ruptcy of S. claimed the money and forbade the payment of it to the 
plaintiff' was incorn~~etent. Clark v. R. R., 25. 
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5. I t  is not competent to.ask a witness a s  to his purpose in writing a 
letter. I t s  construction is for the court, and his purpose is imma- 
terial. Ibid. 

6. A record containing the entries made in the usual course of business 
cm the train sheets by witness ( a  train dispatcher), from reports tele- 
graphed to him by station a ~ e n t s  as  to the arrival and departure of 
trains, is admissible for the purpose of showing the position of a 
train a t  a certain time. Ins .  Co. v. R. R., 42. 

7. The plaintiff boarded defendant's street car, paid his fare, and received 
a transfer and alighted a t  the usual transfer place, and when the car 
which he desired to  board stopped for the purpose of taking on pas- 
sengers he approached tbe car with other passenqers, and a t  the time 
of the injury was in  the act of stepping on the ca r :  Hald, the plaintiff 
was a passenger. Clark v. Traction Co., 77. 

8. Where the evidence is practically undisputed, and a reasonable mind 
can draw only one inference from it,  i t  is the duty of the trial judge 
to instruct the jury, if they believe the evidence, to  answer an issue 
as  to negligence "Yes" or ''No." Ibid. 

9. Where the evidence showed that  the plaintiff was injured by the start- 
ing of a street car without warning, when he was in the act of board- 
ing it  a t  a regular stopping place, and that the conductor was not 
on the platform, an instruction that, if the jury bclieved the evidence, 
they should find the plaintiff was injured by the defendant's negli- 
gence, was proper. Ibid. 

10. The exceptions for refusal to admit certain segregated pxt ions of the 
answer become immaterial by the subsequent introduction of the 
whole paragraph containing such extracts. West v. Grocer?] Co., 166. 

11. I t  is not necessary to put the pleadings in evidence to show that certain 
allegations in the complaint were not denied. Ibid. 

12. Evidence that  plaintiff!^ brother had failed in business in  Tennessee, 
and, having moved t o  this State, plaintiff advanced him money to 
buy stock in a mercantile corporation and in the defendant bank, and 
took an assignment of the stock in each to secure the advance, but 
that nothing was done by the plaintiff directly to  mislead any one, 
and that hc was not aware the business of his brother was not pros- 
pering until after the latter's death: Held, no proof to  support the 
defendant's allegation that  plaintiff entered into a conspiracy with 
his brother to cheat or defraud the defendant. Shields v. Bank,  185. 

13. I t  is competent, to impeach the plaintiff, to show by him that  he had 
bcen convicted of forcible trespass. Colman v. R. R., 351. 

14. The plaintiff's denial that  he had been charged with larceny is con- 
clusive, and it is  incompetent to  introduce contradictory evidence. 
Coleman v. R. R., 351. 

15. A custom cannot be established merely by the preponderance of the 
evidence, but the proof must be clear, cogent, and convincing a s  to  
the antiquity, duration, and universality of the usage in the locality 
where it  is claimed to exist. Penland v. Ingle, 456. 

16. Where the evidence is conflicting, or where the facts testified to  a re  
such that reasonable minds may draw different inferences therefrom, 
the case should be submitted to the jury, with appropriate instructions 
as  to the law, together with the contentions of both sides arising on 
the evidence. 8. u. Turnage, 566. 
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IT. Where, on an indictment for carrying on the business of putting up 
lightning rods without license, as  required by section 47 of Revenue 
Act of 1!M3, chapter 247, the evidence tended to show that the de- 
fendant, after the rods were sold by another, delivered them and put 
them up, an instruction that  defendant would be guilty if he had 
more rods in his possession than were necessary to  rod the house in  
qucstion was erroneous. S .  v. Sheppard, 579. 

18. Where the ruling of the court in rejecting the evidence of a witness 
was correct a t  the time the evidence was offered and as the facts 
then appeared, its rejection was not error, though a t  a later stage 
of the trial it became competent; and if the prisoner desired the 
benefit of this evidence, he should have offered i t  after the develop- 
ment of the trial had made it  competent. 8. v. Exwrn, 599. 

19. Where the wife test i f id  as  an eye-witness to  the homicide, contradic- 
tory of the State's testimony and tending to support her husband's 
claim, that  the killing was in self-defense, her declaration, "Oh, little 
did I think I would have married a murderer in my own family !" 
was competent a s  impeaching evidence. Ibid. 

20. An aftidavit made by a witness in the presence of the prisoner's wife, 
who said it  was correct, is admissible, not a s  substantive evidence, 
but for the purpose of corroborating the witness and contradicting 
the  wife, who had testified for her husband. Ibid. 

21. Where the prisoner testified that he had hypnotized his wife, and his 
evidence tended to show that he had influence over her to  a greater 
extent than usually arises from the relationship between them, it  
was not error t o  permit the State to  ask the wife on cross-examination 
if she had not been hypnotized by her husband, as  adecting her 
credibility. Ibid. 

22. A letter of the prisoner, concerning the deceased, which tended to show 
ill-will against the deceased, is competent for that  purpose. Ibid. 

23. I n  a n  indictment for rape, the prisoner had a right to cross-examine 
the prosecutrix as  to  the contents of a letter written by her to him 
after the alleged rape, for the purpose of showing that  the scxual 
relations between them were voluntary on her part ;  the prisoner was 
not required to  offer the letter itself as  evidence (although at  the 
time in the hands of his counsel), i t  being collateral to the matter 
a t  issue. S. u. H a w s ,  660. 

24. I n  a n  indictment for rape, i t  i s  competent for the prosecutrix to testify 
that  immediately after the alleged assault she stated to her husband 
and two other persons what had occurred. 8. v. Stimes, 686. 

25. The rule that  evidence as  to  one offense is not admissible against a 
defendant to  prove that he is also guilty of another and distinct crime, 
is subject to  well-defined exceptions, to wit :  i t  is admissible to pro- 
duce evidence of a distinct crime to prove scienter, to make out rcs 
gestu?, or to  exhibit a chain of circumstantial evidence of guilt in 
respect to the act charged. 8. v. Adams, 688. 

26. In  a n  indictment for murder, i t  was error to  exclude the testimony of 
one of the prisoners that his brother, the other prisoner, asked the 
witness to go with him to the home of the deceased to help him per- 
suade deceased to marry their niece, and that the witness informed 
his brother he  would go with him for that purpose, and there was no 
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agreement or conspiracy to use force or violence, if deceased declined. 
8. v. White, 704. 

EXAMINATION OF PARTIES. 

The examination of the defendant, taken pursuant to  sections 580-1 of 
The Code, and filed in the record, cannot be taktw as  a part of the 
answer for the purpose of passing upon a demurrer. Whitccker u. 
Jefilcins, 477. 

EXAMINATION OF WITNESSES. See Evidence. 

A witness gave his evidence without being sworn, and this being dis- 
covered, he was sworn and restated his testimony, it  is no ground for 
a new trial, where the court told the jury that "they must disregard 
each and every statement made by thc witness be for^ he was sworn, 
and must not consider anything which the witness had then said as  
evidence in the case." A. v. Exum. 599. 

EXECUTORS AND ADMINISTRATORS. See Costs. 

1. Where an action was brought against an e s ~ c u t o r  within 52 days after 
his qualification, for services rendered to the testator, and there was 
no refusal to refer, and thc recovery was only one-half of the demand, 
the defendant executor was not taxable with costs under section 1429 
of The Code. Whitaker u. Whitnker, 205. 

2. The fact that the testator, in his will, d i rec t~d  his executors not to 
make any returns of his property, cannot nullify thc statutory pro- 
visions as  to the inheritance tax. In re ilfirris. 259. 

3. Where it  is  admitted that the plaintiff was regularly appointed admin- 
istrator, i t  will be presumed, in the absence of any evidence that the 
deceased did not leave assets in this State or that assets belonging 
to him have not come into the State since his death, that  the clerk 
acted within his jurisdiction. Vanee v. R. R., 460. 

4. Where a nonresident was negligently killed by the defendant, in this 
State, the cause of action given by section 1498 of The Code (Lord 
Campbell's Act) is sufficient as  a basis for the grant of letters, under 
section 1374 (4 )  of The Code, in the county where the  injury and 
death occurred. Ihid.  

EXPERT TESTIMONY 

1. A witness who testified that he was a stenographer and typewriter, 
had studied pmmanship, and was assistant to  the clerk of the court, 
was qualified to testify as  a handwriting expert. Aberncthg u. 
YoI&, 337. 

2. A paper containing an admitted genuinc signature need not he put in 
evidence to authorize its comparison by a n  expert with a signature 
the genuineness of which is in issue. Ibid. 

FALSE IMPRISONMENT 

Where the president of the defendant company employed an attorney for - 
the snecific purpose of attaching plaintiff's goods to  collect a debt, 
and the attorney, of his own accord, took out proceedings in arrest 
and bail, under which plaintiff was taken in custody, in an action 
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FALSE IMPRISONMENT-Continued, 

for false imprisonment, a demurrer t o  the evidence was properly sus- 
tained, there being no evidence that  plaintiff's arrest was with the 
knowledge, consent, procurement, or ratification of the defendant or 
its president. West u. Grocery Co., 1%. 

FELLOW-SERVANT ACT. 

The Fellow-Servant Act (Private Laws 1897, ch. 56) ,  giving any employee 
of a railroad "operating" in this State a cause of action for injuries 
suffered by the negligence of a fellow-servant, applies to  any injury 
suffered by any employee in any department of work of a railroad 
which is being operated, but does not apply to  an employee engaged 
in building a trestle for the extension of a railroad, a t  a point some 
miles from the track on which trains are  being operated. Nicholson 
v. R. R., 516. 

FERRIES. 
I 

1. Article VII, section 2, of the Constitution, giving the supervision and 
control of roads, bridges, etc., to the county commissioners, does not 
deprive the General Assembly of the power to pass an act authorizing 
the establishment of a public ferry a t  a certain point for  a term of 
thirty years, and providing that it shall be unlawful for any person 
t o  establish any other ferry within one and one-half miles of said 
ferry. I n  r e  &'pease Pcwy, 219. 

2. The power to establish ferries is one of the attributes of sovereignty 
which is t o  be exercised by the Legislature itself, or by any agent 
whom that  body may authorize to  act for it. Ibid. 

3. An act g m n t i n i  a ferry franchise and making i t  unlawful t o  establish 
any other ferry in  one and one-half miles thereof is  a restriction upon 
the general power conferred upon county commissioners under section 
2014 of The Code "to appoint and settle ferries," and the commis- 
sioners have no power t o  authorize a ferry within the prohibited 
distance. Ibid. 

4. Public ferries a re  not monopolies, but franchises granted in consider- 
ation of public service. They may be exclusive, but a re  simply licenses 
revocable a t  will. Ibid. 

FIRES. See Negligence ; Railroads ; Water Companies. 

''F. 0. B." 

Where a contract for the purchase of a lot of tobacco provided that  plain- 
tiffs would take and pay for said tobacco on 1 July, and that defend- 
ants prize i t  on or before 1 July, all of said tobacco to be delivered 
f. o. b. cars Raleigh, and there was no provision naming the carrier, 
or the point of destination: Held, it was the duty of the plaintiffs to 
give these shipping directions before they could demand performance. 
Hughes u. Knott, 105. 

FOOTPRINTS. 

It is not necessary that  footprints should be identified in any particular 
manner, nor in  a n  instruction t o  the jury thereon is there any fixed 
phrase of the law applicable to all cases. 8. u. Adnrns, 688. 
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FOREIGN CREDITOR. 

A foreign creditor cannot, by the operation of any law of his bwn State, 
acquire any preference over resident creditors in the administratio11 
of assets which are  situated here. IIolshouscr v. Copper Co., 248. 

FOREIGN STATUTES, EFFECT OF 

1. A statute of New Jersey, providing that the annual license fees re- 
quired to be paid by corporations chartered by that State "shall be 
a preferred debt in case of insolvency," can have no extraterritorial 
force, and in insolvency proceedings in this State, a preference for 
such claim will not be allowed. HoZshouser v. Copper Go., 248. 

2. A foreign creditor cannot, by the operation of any law of his own State, 
acquire any preference over resident creditors in the administration 
of assets which a re  situated here. Ib id .  

'ORMER CONVICTION. 

Where a tax or license for retailing liquor is required by the State, and 
another tax or license by the town, selling the same glass of liquor 
may be a violation of the State law and of the town ordinance, if 
license has not been obtained from both, and on indictment by the 
State, a plea of former conviction in the police court,for retailing in 
violation of the town ordinance is invalid. 8. v. Lytle, 738. 

FRANCHISES. See Ferries ; Municipal Corporations ; Streets and Sidewalks ; 
Shade Trees. 

FRAUD. 

1. I n  a n  action to recover personal property, the plaintiff cannot collat- 
erally attack for fraud in its procurement a judgment under which 
the defendant claims, and i t  was error to  submit an issue as  to  suck1 
fraud. Earp v. M i n t m ,  202. 

2. When a judgment is  attacked for  fraud, the proper remedy is by a 
motion in the cause, if the action is pending; but if i t  has been ended 
by final judgment, a n  independent action must be instituted. Ibid. 

3. A complaint which alleges that  one of the  defendants, W., conceived 
the design of defrauding plaintiE's intestate out of his property, and 
continuously pursued that  design through a series of transactions 
from 1889 till intestate's death in 1903, the steps taken by W. to so 
defraud intestate being alleged, and the fraudulent connection with 
him of all those who allowed W. to involve them in his scheme being 
stated, and such persons so participating being made codefendants 
and asked to surrender so much of intestate's property as they fraudu- 
lently received, either for their own benefit or for that of W.: Held, 
that a demurrer for misjoinder of causes of action and of parties was 
properly overruled. Fisher v. T r u s t  Co., 224. 

4. Where p debtor sold a stock of g o d s ,  his declarations claiming the 
goods and inconsistent with an absolute sale, made after the date 
of the sale, but while he remained in actual possession and control 
of the goods, are  competent against the vendee 011 the question of 
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fraud, in a n  action against the vendee to recover said goods. Bank 
v. Levy, 274. 

FREEHOLDERS. See Jurors. 

FREIGHT. See Carriers. 

FUTURES. 

1. Laws 1889, ch. 221, making void all contracts for the sale of 
articles for  future delivery, wherein it is not intended there shall be 
an actual delivery, but only the difference between the contract price 
and the market value a t  the time stipulated shall be paid, and Laws 
1905, ch. 538, forbidding the business of running a "bucket shop," 
a re  clearly within the police power of the State. X. v. McGinnis, 724. . 

2.  A purchase for actual future delivery of necessary commodities re- 
quired in the ordinary course of business, and not for wagering or 
gambling on the fluctuations of the market, is not prohibited by the 
"bucket-shop" statutes. Ibid. 

3. Section 7, chapter 538, Laws 1905, does not confer any exclusive right 
or privilege upon manufacturers or wholesale merchants-it does not 
authorize them to ehgage in any business prohibited by chapter 221, 
Laws 1889, nor to speculate in cotton or other commodities. Ibid. 

4. The test of the validity of a contract for  "futures" which Laws 1889, 
ch. 221, requires is the "intention not to  actually deliver" the 
articles bought or sold for  future delivery. No matter how explicit 
the words in any contract which may require a delivery, if in fact 
there is no intention to deliver, but the real understanding is that a t  
the stipulated date the losing party shall pay to the other the differ- 
ence between the market price and the contract price, this is a 
gambling contract and void a t  common law, and indictable under the 
statute. 8. v. GZagtm, 732. 

5. Laws 1905, ch. 538, makes i-t indictable to  open a place of business 
to facilitate and carry on the making of such contracts a s  are made 
indictable by Laws 1889, ch. 221. Ibid.  

6. Where contracts for future delivery a re  made, if there is not merely 
the formal provision in the writing that  a delivery will be demanded, 
but, in fact, the  right to require delivery, and an intention to demand 
i t  if the exigencies of the party's business shall require it, this is a 
legal contract, notwithstanding any mere expectation that  delivery 
will probably not be required. Ibid. 

7. Where parties to  a purchase or sale upon margin of commodities for 
future delivery will not need such commodities in the ordinary course 
of their business, Laws 1W5, ch. 538, sec. ,5, makes the purchase in  
such cases upon margin p ~ i m a  facie evidence that such contract is a 
wagering contract. Ibid. 

8. Section 7, chapter 538, Laws 1905, was intended to authorize b m a  fide 
contracts in the aid of business, but i t  was not intended t o  authorize 
manufacturers and wholesale merchants to  gamble by buying com- 
modities for future delivery when the intention is  that there shall 
be no delivery. Ibid. 
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GAMBLIXG OH. WAGERING CONTRACTS. See Futures. 

GRAND JURY. 
1. Under Article I, section 13, of the Constitution, indictment by grand 
, jury is dispensed with in the trial of petty misdemeanors, 8. u. 

Lytle, 738. 
2. The act creating the police court for the city of Asheville is not un- 

constitutional in that it declares certain offenses "petty misde- 
meanors" in that city, and triable without a finding by a grand jury, 
while i t  is not so enacted elsewhere. Ibid.  

GRANTS. See Trusts. 
1. Under section 2751 of The Code, all vacant and unappropriated lands 

belonging to the State, with certain well-defined exceptions, may be 
entered and grant taken therefor. J a n ~ e y  u. Blnclcwell, 437. 

2. By making the entry as  prescribed by law, the enterer does not acquire 
any, title to the land, but only the right to call for a grant upon com- 
pliance with the statute, and the grant when issued relates to the 
entry and vests the title in the grantee. Ibid. 

3. If a person lay an entry upon and procure a grant for land covered by 
a grant, he acquires no title thereto, as  the State, by the senior grant, 
parted with its title. Ibid. 

4. If land be open to entry and a grant be. issued therefor, such grant 
cannot be attacked collaterally f o r  fraud, irregularity, or other cause ; 
but if the land be not subject to  entry, the grant is void and may be 
attacked collaterally. Ibid. 

5. Under chapter 40, Laws 1893, extending the time for the registration 
of grants, with a proviso that nothing therein contained shall have 
the effect to  divest any rights, titles, or equities in or to land covered 
by such grants, acquired by any person from tlle State by any grants 
issued since such grants were issued, the plaintiff, who claimed under 
a grant issued in 1875 and registered in  1878, acquired no right, title, 
or equity in the land as against a grant issued to the defendant in 
1848 and recorded in 1895, where neither grantee had actual posses- 
sion of the land. Ibid. 

GUARDIAN BOKDS. 
1. Where the verdict establishes the fact that  the defendants signed a 

bond intending to make it  the guardian bond of their principal, and 
turned it  over to  be delivered as  a guardian bond; that the same 
was complete when they signed it, except as  to  the amount of the 
penalty, and that some one inserted the penalty and delivered the 
same t o  the clerk as  a complete bond, and the clerk did not know 
any change in the bond had been made: Held, these facts are  not 
inconsistent with a finding that the penalty was not in the bond when 
the defendant signed it, and that since signing they have never 
authorized any one to insert the penalty. RolUns v. Ebbs, 140. 

2. When the defendants signed as  sureties a bond, except the  penalty, and 
intrusted it  to  another for delivery, intending i t  to be used as a 
guardian bond, they gave such person implied authority to  El1 out 
the bond and deliver i t  in its completed form, and when so delivered 
and accepted without notice or knowledge of the clerk that any 
change had been made in it ,  and the ward's fund thereby obtained 
and dissipated, they will be estopped to deny their obligation on the 
bond. Ibid. 
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HANDWRITING. See Expert Testimony. 

I-IARLMLESS ERROR. 

1. Where a case has been fairly tried on the merits and there has been 
no miscarriage of justice, the judgment will not be disturbed for an 
error which is very slight and no substantial prejudice to  the party 
complaining has resulted therefrom. Grifln u. lt. R., 55. 

2. The exception for refusal t o  admit certain segregated portions of tho 
answer become immaterial by the subsequent introduction of the 
whole paragraph containing such extracts. W e s t  v. Grocery Go., 166. 

3. Where there is no evidence of contributory negligence apart from the 
fact that  the plaintig continued to work on after knowing of thc? 
existeflce of the defect which caused the injury, and this question, 
under a proper charge, was submitted to the jury on the issue as to 
the assumption of risk, an erroneous charge on the issue of contribu- 
tory negligence is  not reversible error. Pressly u. Yarn Mills, 410. 

4. I n  an indictment for rape, error, if any, in admitting a voluntary decla- 
ration of the prisoner that if he ever got out of this scrape he  would 
never get in jail again; that when he left jail before he did not intend 
to get back; that  he was in jail three years ago for killing a girl, 
was harmless. X. u. Smith, 700. 

HEALTH. See Superintendent of Health ; Smallpox. 

HEARSAY. See Dcvlarations. 

HOLOGRAPH WILLS. See Wills. 

HOMICIDE. See Self-defense ; Dying Declarations ; Threats ; Motive. 

1. Since the  act of 1893, dividing murder into two degrces, if the killing 
is admitted, or established beyond a reasonable doubt, the prisoner 
must justify it or excuse it, or he is guilty of murder in  the second 
degree. 8. v. Teeclwy, 587. 

2. I n  order' t o  convict of murder in the first degree, the burden is upon 
the State not only to establish the killing beyond a reasonable doubt, 
but likewise t o  prove that i t  was done premeditatedly and deliber- 
ately, or by lying in wait, poison, or starvation. Ibid.  

3. Where the prisoner was comicted of murder in the first degree, the fail- 
ure of the court t o  charge the jury on the question of manslaughter 
was not prejudicinl to  him, and, besides, in this case, there was no 
element of manslaughter. Ibid.  

4. An instruction that  if "the prisoner weighed the purpose of killing long 
enough to form a fixed design to kill, and a t  a subsequent time, no 
matter how soon or how remote, put it  into execution and killed the 
deceased in pursuance of such fixed design, then there was sufficient 
premeditation and deliberation to warrant finding him guilty of mur- 
der in the first degree," was proper. Ibid.  

5. On a trial for homicide, neither the character and habits of the de- 
ceased, nor even his disposition towards the prisoner, is relevant to  
the issue, except (1)  when there is evidence tending to show that  the 
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killing may have been done in self-defense, or (2)  where the evidence 
is wholly circumstantial and the character of the transaction is in 
doubt. 67. v. Emum, 599. 

6. In an indictment for homicide, evidence that the prisoner had strong 
enmity towards the deceased and had several times threatened to 
kill him, and when they were in the same room the prisoner withdrew, 
but, on hearing an opprobrious epithet, immediately returned, and, 
after asking whom the deceased meant, seized his pistol and advanced 
on the deceased, who was unarmed, in a reclining attitude, and as  
the deceased was endeavoring to escape, shot him, and a s  his victim 
fell helpless before him he fires another shot, causing instant death, 
pushing aside the interposing arm of his wife, the mother of the 
deceased: H e l d ,  that the evidence was sufficient to  wakrant a verdict 
of murder in the first degree. Ib id .  

7. I n  an indictment for homicide, where the evidence shows that just as  
the prisoner was withdrgwing from the scene of the killing he was 
met by the brother of the deceased, drew his pistol on the brother 
and made him stand off, so that he could withdraw without hindrance, 
an instruction to the jury that,  "in determining the question of pre- 
meditation and deliberation, i t  is competent for the jury to  take into 
consideration the conduct of the prisoner before and after, as well 
as  a t  the time of the homicide, and all of the circumstances connected 
with the homicide," is  not erroneous. I bid.  

8. Where the judge, in his charge to the jury, gives a full explanation of 
both the statutory terms "deljberate" and "premeditate" in words 
which express both ideas and excludes all idea of a killing from 
passion suddenly aroused, and directs the jury, before they can con- 
vict of the higher crime, that  the killing must be from a fixed deter- 
mination, previously formed, after weighing the  matter, i t  is correct, 
although the judge did not define each term separately. Ib id .  

9. The following instruction on the question of manslaughter is correct: 
"If you should find from the evidence that the prisoner willingly 
engaged in the fight with the deceased, and that the deceased threw 
his hand to his hip pocket and advanced upon the prisoner in a 
threatening manner, and that  the prisoner, being willing t o  fight, 
seized a pistol and shot the deceased, and the deceased died from the 
wound, the prisoner would be guilty of manslaughter, provided that 
you should find from the evidence that the appearance and manner 
of the deceased were such a s  to  cause the prisoner to believe that the 
deceased was armed with a deadly weapon, and that the prisoner 
did believe he was thus armed and was about to harm him with it." 
Ib id .  

10. The fact that the defendant procured a pistol on the morning of the 
homicide is not conclusive evidence of an intent to unlawfully use it  
if the emergency arose, where it  appears that the deceased had 
threatened to kill the defendant and there was a great disparity in 
the size and strength of the two men. 8. u. H o u g h ,  663. 

11. There is a distinction between an assault with felonious intent and 
assault without felonious intent; in the former a person attacked is 
under 110 obligation to fly, but may stand his ground and kill his 
adversary, if need be; in the latter, he may not stand his ground and 
kill his adversary, if there is any way of escape open to him. Ibdd. 
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12. I n  an indictment for murder, where the State relies upon a motive, 
such as  robbery, it  is not necessary to  prove that the prisoner at  the 
time of the killing knew the fact from which the alleged motive may 
be inferred. 8. u. Adorns, 688. 

13. I n  an indictment for murder, i t  was error to  exclude the testimony of 
one of the prisoners that his brother, the other prisoner, asked the 
witness to  go with him to the home of the deceased to help him per- 
suade deceased to marry their niece, and that the witness informed 
his brother he would go with him for  that purpose, and there was no 
agreement or conspiracy to use force or violence if deceased declined. 
8. ?I. White, 704. 

14. Neither the rejection of competent evidence nor the withdrawal of the 
question of manslaughter from the consideration of the jury is re- 
~ e r s i b l e  error, where, in considering the entire testimony, including 
that  rejected, and accepting the statements of the prisoner as true, 
there is no aspect of the case that would justify a verdict of a lesser 
crime than murder in the second degree, of which the prisoners were 
convicted. Ibid. 

15. I n  an indictment for murder against two brothers, where i t  appeared 
that they had a common purpose in going to the house of the deceased 
(though they may have gone without any purpose to kill or do unlaw- 
ful violence), yet when they drew their weapons they entered on 
that  purpose unlawfully, and were so manifestly acting together, one 
in  aid of the other, that a killing by either, under the facts of this 
case, would inculpate both. Ibid.  

16. The doctrine that when men fight upon a sudden quarrel and one kills 
the other in the heat of passion aroused by the combat, the law con- 
siders the killing a case of manslaughter, has this limitation: that 
the combatants must fight on equal terms, a t  least a t  the outset, and 
no unfair advantage must be taken. Ibid. 

17. Intentional &illing is manslaughter where the act is committed under 
and by reason of a passion caused by provocation which the law deems 
adequate to excite uncontrollable passion in the mind of a reasonable 
man. Ibid. 

18. Involutary manslaughter is where death results, unintentionally so 
f a r  as  the defendant is concerned, from an unlawful act on his part 
not amounting to a felony, or from a lawful act negligently done. 
S. u. Turrzage, 566. 

19. I f  death ensues from the unjustifiable and reckless use of a gun, it  is 
manslaughter, whether the gun was intentionally discharged by the 
prisoner or not. Ibid. 

20. Where a man provokes a fight by unlawfully assaulting another, and 
in the progress of the fight kills his adversary, he will be guilty of . 
manslaughter a t  least, though a t  the precise time of the homicide it  
was necessary for the original assailant to kill in order to  save his 
own life. S. v. Garland, 675. 

HUSBAND AND WIFE. Sce Descent and Distribution. 

Where the husband received a message announcing the death of a grand- 
child, in time to take the train, the fact that his wife was prevented 
from doing so because she did not succeed in placing her children in 
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HUSBAKD AND WIFE-Continued. 

the care of a neighbor was something not chargeable to any neglect 
of the telegraph company. Cranford v. Tel.  Co., 162. 

HYPNOTISM. See Evidence. 

IMPEACHMENT OF WITNESSES. See Witnesses ; Evidence. 

Whenever the credit of a witness is impeached, whether by proof of gen- 
eral bad character or by contradictory statements by himself, or by 
cross-examination tending to impeach his veracity or memory, or a t  
times by his very position in reference to  the cause and its parties, 
i t  may be restored or strengthened by any proper evidence tending to 
restore confidence in his veracity and in the truthfulness of his testi- 
mony, whether such evidence appears in a verbal or written state- 
ment, verified or not, or whether the previous statements were made 
ante litem motam or pending the controversy. X. v. Emum, 599. 

INDICTMENTS. 

I .  An indictment charging the defendant with violating an act forbidding 
the sale or manufacture of vinous liquors in a certain county, s e c t i o ~ ~  
1 thereof concluding with a proviso that  the act shall not apply to 
wine or cider manufactured from fruit raised on the lands of the 
person manufacturing same, need not aver that the liquors sold 
were not manufactured from fruit raised cm the lands of the defend- 
ant,  and a motion 'to quash, for that  no such averment was made, 
was prbperly denied. R. u. Burtorz, 575. 

2. There are  two kinds of provisos- the one, in the natnre of an excep- 
tion, which withdram the case provided for from the operation of 
the act ;  the other, adding a qualification whereby a case is brought 
within that  ,operation. When the provhw is of the first kind, it is 
not necessary in a n  indictment to  negatire the proviso; it is left to  
the defendant to show that fact by way of defense. But in a proviso 
of the latter description, the indictment must bring the case within 
the proviso. 8. 9. Rurtogz, 575. 

3. An averment that the defendant "sold" lightning rods is surplusage in 
an indictment for  violation of the statute which requires a license for 
carrying on the business of putting up rods. 8. u. Sheppard, 579. 

4. I n  an indictment under section 1761 of The Code, which makes it  
unlawful for a tenant to injure any tenement-house of his landlord, 
the burden of proof is upon the State t o  establish, first, that the rela- 
tion of landlord and tenant existed, and, second, that  during the 
tenant's term or after its expiration he  did wilfully and unlawfully 
injure the tenement-house. 8. v. Godwin, 582. 

6. While an indictment for embezalemd.nt must charge that the defendant 
was not a n  apprentice, nor under the age of 16 years, yet it is not an 
act constituting a part of the transaction which the State is called 
on to prove, but is a status peculiarly within the knowledge of the 
defendant, and is a defense to be shown by him. 8. v. Rlackle2/, 620. 

INFANTS. 
Where some of the beneficiaries are  infants, an election cannot be made 

by or for them, except by sanction and order of the court after due 
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inquiry, disclosing that it  would be for the benefit of the infants that 
a reconversion should be had. Duckworth v. Jordan, 520. 

INHERITANCE TAX. 

1. A succession tax is a tax on the right of succession to property and not 
on the property itself, and is not void because exemptions a re  granted 
or discriminations are  made between relatives and between these and 
strangers, nor for lack of uniformity. I n  r e  JIorris, 259. 

2. The right to impose an inheritance or succession tax does not depend 
upon the kind of property transferred, and the Revenue Act of 1903, 
iml>osing such a tax on personal property only, is constitutional. Ibicl. 

3. The method provided in the Revenue Act of 1903, ch. 247, sec. 
6-21, for the ascertainment, computation, and colIection of an inheri- 
tance or succession tax, is constitutional. I bid. 

4. The fact that  the testator, in his will, directed his executors not to 
make any returns of his property cannot nullify the statutory pro- 
visions as  to the inheritance tax. Ibid. 

INJUNCTION. 

1. An application for  an injunction against disposing of shares of stock 
in a corporation differs from an application to restrain the transfer 
of ordinary personal property ; the equitable remedy as  to such prop- 
erty is more beneficial and complete than any the law can give, and 
the injunction should be continued to the final hearing, where neces- 
sary to  fully protect the rights and interests of all parties, Currie 2;. 
Jones, 189. 

2. Where the directors of a corporation, being authorized to issue and 
sell stock, not exceeding the amount authorized by the charter, made 
a sale and issued the stock, i t  is too late for interference by injunc- 
tion. Huet v. Lumber Co., 443. 

IMSTRUCTIOXS. See Adverse Possession. 

1. In  an action d ejectment, a n  instruction that "The fact that the plain- 
tiff did not know how the defendant claimed to hold the land upon 
which he was living has nothing to do with the case; it-was the duty 
of the plaintiff, before he undertook to buy, t o  go to defendant and 
find out how he held," is not erroneous. K e m e d ~  v. Maness, 35. 

2. Where two different conclusions could be fairly drawn as  to whether 
there was a negligent breach .of duty in not stopping a train, and 
whether the injury was one that any man of ordinary prudence might 
have expected from the facts as they existed, an instruction that with- 
drew the decision of both of these elements of actionable negligence 
from the jury and submitted to them only the question whether the 
failure to stop the train caused the injury, was erroneous. Rams- 
bottom v. R. R., 38. 

3. In  an action against the defendant for burning cotton, an instruction 
that  if the fire originated from sparks from an engine on the defend- 
ant railroad, the presumption was that the sparks were negligently 
emitted, and if the defendant had failed to rebut such presumption, 
the jury should find the cotton was burned by defendant's negligence, 
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correctly presented the law governing defendant's liability. Ins. 00. 
v. R. R., 42. 

4. A defendant cannot complain of an instruction to the jury which was 
substantially responsive to his prayer relating to  the same phase of 
the case. ffrinn u. R. R., 55. 

5. I t  is error for a judge to base an instruction upon a hypothetical sttlte 
of facts of which there is no evidence. 8 t e w a r t  v. Carpet  Co., 60. 

6. 111 an action for damages for injuries received by the fall  of an ele- 
vator, a n  instruction which made the question of defendant's negli- 
gence turn wholly upon the defectiveness of the elevator was errone- 
ous, where there was evidence that the plaintiff was injured sole13 
by reason of his disobedience of orders. I b i d .  

7. Where the evidence is practically undisputed, and a reasonable mind 
can draw only one inference from it, it is the duty of the trial judge 
to instruct the jury, if they believe the evidence, to answer an issue 
as  to negligence "Yes" or "No." Clark  v. Trac t ion  Co., 77.  

8. Where the evidence showed that  the plaintiff mas injured by the start- 
ing of a street car without warning, when he was in  the act of board- 
ing it a t  a regular stopping place, and that  the conductor was not on 
the platform, a n  instruction that, if the jury believed the evidence, 
they should find the plaintiff was injured by the defendant's negli- 
gence, was proper. Ib id .  

9. An instruction, which left i t  to the jury to determine whether plaintiff's 
disobedience of orders was the proximate cause of his injury, was 
erroneous, where there could be no two opinions among fair-minded 
men as  to  the result if he had obeyed the orders and stopped the 
machine while cleaning it. H i c k s  v. M f g .  Co., 319. 

10. The charge to a jury must be considered as  a whole in the same con- 
nected way in which it  was given, and upon the presumption that  
the jury did not overlook any portion of it. If,  when so construed, i t  
presents the law fairly and correctly, i t  will afford n o  ground for  
reversing the judgment, though some of the expressions, when stand- 
ing alone, might be regarded as erroneous. 8, u. Emum, 599. 

11. I n  a criminal action, the court is not required to select a single fact 
from the mass of the testimony, and charge the jury that  the proof 
as  to that  must exclude every reasonable hypothesis except the de- 
fendant's guilt. 8. v. Adams, 688. 

12. Where the defendant demurred to the evidence, and a t  the conclusion 
of the entire testimony renewed the motion to dismiss, these motions 
presented every phase of the case arising upon the plaintiff's evidence, 
and i t  was not necessary to again present them by prayers for instruc- 
tions. Holder  v. ilifg. Co., 308. 

I INSURANCE. 

1. Where the evidence in an action to recover a fire loss shows that the 
plaintiff made a n  agreement with an agent, in his personal and not 
in his representative capacity, to renew a policy. and relied solely 
upon the agent's individual promise, the plaintiff has no claim against 
the defendant company for the agent's negligence in not renewing the 
policy. Rozcwsaville 2:. Ins .  Co., 191. 
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2. A provision in a n  accident policy that "it shall not take effect unless 
the premium is actually paid previous to any accident under which 
claim is made," is waived by the delivery of the policy by the defend- 
ant's authorized agent, with full knowledge of the fact that the in- 
sured had been injured subsequent to  the date of the application and 
the receipt of the premium a t  the time of the delivery and its reten- 
tion by the defendant. Raubzlrrz v. Casualty Co., 379. 

3. An insurance policy takes effect from its date, unless i t  is stated that  
it  shall only take effect upon certain conditions; and upon such con- 
ditions being met, if i t  is delivered, it  takes effect as of the day of > 

i ts date. Ib id .  
4. In the absence of fraud, the delivery of an insurance policy is  con- 

clusive proof that the contract is completed, and is an acknowledg- 
ment that the premium mas properly paid during good health. Ib id .  

5. Where insurance is applied for, and afterwards a policy is  issued and 
delivered, it is based on the status of the insured a t  the time of the 
application, and the company assumes the risk after the date of the 
policy. Ib id .  

6. An accident policy wbich stated that  it  was for the term of one year, 
beginning on 23 October, 1901, and ending on 23 October, 1902, is a 
continuing contract. and is binding for one year from 23 October, 
thpugh it  was not delivered and the premium was not paid until 30 
October, the delivery being made with full knowledge of the fact that  
the insured in the meantime had been injured. Ib id .  

7. Where a contract of insurance is reasonably susceptible of two con- 
structions, the uniform rule is to  adopt that which is most favorable 
to the insured. Ibid.  

8. I n  an action on a fire policy, where the complaint alleged that the in- 
surance was written on tobacco, and that defendant agreed to transfer , 
the insurance from the tobacco to certain machinery, and that the 
tobacco and the machinery were totally destroyed by fire during the 
life of the policy: Held,  that the plaintiff, having failed to  show any 
transfer of the insurance from the tobacco to the machinery, can re- 
cover for the loss of the tobacco, although the complaint seems to 
have been drawn for the purpose of recovering the loss of the 
machinery. Wright v. Ins .  Co., 488. 

9. I n  an action on a fire policy, the failure to allege the value of the 
property insured a t  the time of the fire, even if an essential allega- 
tion, is such a defect as  can be cured by amendment, and is  waived 
by answer. Ib id .  

I INTEREST. 

By virtue of section 530 of The Code, a judgment bears interest from the 
time of its rendition until paid, though nothing is said therein about 
interest. McNeil l  2;. R. R., 1. 

I INTERLOCUTORY ORDERS. 

The fact that  a t  the same term a t  which the decree of confirmation was 
entered an order was made permitting additional pleadings to be 
filed, wherein the defendants seek to charge the purchaser with the 
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INTERLOCUTORY ORDERS-Conthued. 

rents and profits of the land received prior to the sale, does not make 
the decree any the less final. C lmcnt  v. Ireland, 136. 

INTERSTATE COMMERCE. 

I t  is competent for the Legislature to provide that  gambling contracts 
participated in by the defendant in this State, either originating or 
being ratified here, shall be indictable in our courts, and such con- 
tracts are not protected by the interstate commerce cause of the 
Federal Constitution. S. v. Clayton, 732. 

INTOXICATING LIQUORS. See Spirituous Liquors. 

INTOXICATION, EFFECT OF. See Contracts. 

ISSUES. 

1. I n  an action to recover personal property, the  plaintiff cannot collat- 
erally attack for fraud in its procurement a judgment under which 
the defendant claims, and i t  was error to  submit an issue as  to such 
fraud. Earp v. Minton, 202. 

2. Under the Bankruptcy Act of 1898, section 67 ( e ) ,  declaring void all 
transfers of property by a bankrupt, etc., "except as  to purchasers in 
good faith and for a present fair  consideration," the proper issue is, 
"Did the defendant purchase the goods in good faith for a present 
fair consideration and without knowledge of the f r a u d ? ' B a n k  v. 
Levy, 274. 

3. I t  must he left largely to the discretion of the trial judge whether or 
not the two defenses of contributory negligence and assumption of 
risk, where they are  open to the defendant on the evidence, shall be 
submitted to the jury under separate issues. Hicks u. M f q .  Go., 319. 

JEOPARDY. See Mistrial. 

Where a prisoner was placed on trial for a capital felony under the same 
bill of indictment a t  a former term, and the trial judge, pending the 
argument, discharged the jury and ordered a mistrial on account of 
the drunken condition of a juror which incapacitated him for further 
service, a plea of former jeopardy was properly overruled. S ,  u. 
Tyson, 627. 

JUDGMENTS. See Consent Judgments ; Trials ; Confirmation of Sale ; 
Laborers. 

1. By virtue of section 530 of The Code, a judgment bears interest from 
the time of its rendition until paid, though nothing is said therein 
about interest. McNeill u. R. R., 1. 

2. 111 an action of ejectment against several defendants, where the jury 
found for one of the defendants, a judgment which proviecd that he 
go without day and recover of the plainiff "his costs of the action," 
is proper. Kennedy v. Maness, 35. 

3. I n  a n  action to recover personal property, the plaintiff cannot collat- 
erally attack for fraud in its procurement a judgment under which 
the defendant claims, and it  was error to submit an issue as to such 
fraud. Earp v. Mintm, 202. 
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4. When a judgment is attacked for fraud, the proper remedy is by a 
motion in the cause, if the action is pending ; but if i t  has been ended 
by final judgment, an Independent action must be instituted. Ibid. 

JURISDICTION. See Police Court. 

1. Under section 1151 of The Code, the Superior Court has jurisdiction 
to  entertain suits brought by creditors or by any party interested in 
the proper administration of an estate, and the court may bring the 
creditors in as  defendants and protect the rights of the parties by 
the appointment of a receiver and by other appropriate orders. Fisher 
v. Trust Co., 90. 

2. The Superior Court has no jurisdiction to  entertain an appeal from 
a n  order of county commissioners with reference to  the plaintiff's 
return of taxes. If the t ax  was paid under protest, the proper remedy 
t o  test i ts legality is by an action to recover the amount paid, Nur- 
dock v. Comrs., 124. 

3. Where i t  is admitted that the plaintiff was regularly appointed admin- 
istrator, i t  will be presumed, in the absence of any evidence that the 
deceased did not leave assets in this State or that assets belonging 
to him have not come into the State since his death, that the clerk 
acted within his jurisdiction. Vance u. R. R., 460. 

4. Where a nonreddent was negligently killed by the defendant, in this 
State, the cause of action given by section 1498 of The Code (Lord 
Campbell's Act) is sufficient a s  a basis for the grant of letters, uuder 
section 1374 (4 )  of The Code, in the county where the injury and 
death occurred. Ibid. 

5. An act of the Legislature, giving a police court concurrent original 
jurisdiction of offenses cognizable by justices of the peace, is valid. 
N. u. Lytle, 738. 

6. The Superior Court has no original jurisdiction of the offense of re- 
tailing spirituous liquor in the city of Asheville without license. Ibid. 

JURORS. See Challenges ; Jeopardy. ' 

A tales juror who held a license under sections 3390-3392 of The Code, 
Laws 1893, chapter 287, section 2, to lay off a n  oyster and clam bed 
in the waters of the State, was properly rejected, as  not being a free- 
holder. 8. v. Yozmg, 571. 

JURY LISTS. See County Commissioners ; Challenges. 

JURY, TRIALS. See Trials, 

The constitutional guaranty of a jury trial is met by the right of appeal, 
which is given from the police court, in all cases, to  the Superior 
Court. S. v. U t l e ,  738. 

LABORERS. 

A judgment obtained against the defendant for  services rendered by the 
plaintiff, which consisted in  superintending the conduct of its milling 
operations, conducting a commissary'store, and keeping the books of 
the corporation, does not come within the terms of section 1255 of 
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The Code, which provides that mortgages of incorporated companies 
should not have power to  exempt their property from execution for 
the satisfaction of judgments obtained for "labor performed." Moore 
u. Industrial Co., 304. 

LANDLORD AND TENANT. See Estoppel. 

I n  an indictment under section 1761 of The Code, which makes it  unlawful 
for a tenant to injure any tenement-house of his landlord, the burden 
of proof is upon the State to establish, first, that  the relation of land- 
lord and tenant existed, and second, that  during the tenant's term or 
after its expiration, he did wilfully and unlawfully injure the tene- 
ment-house. 8 .  v. Godwin, 582. 

LAPSED DEVISE. 

Under section 2142 of The Code, a devise which lapsed by the death of 
the devisee before the testator. passes under the residuary clause, 
where there is nothing in the will which shows a contrary intention. 
Dz~ckzcjort?~ u. Jordan, 520. 

LAWS. See Constitutional Law ; Code. 

1885, ch. 147. Connor Act. Wood u. Tinsley, 509.. 
1885, ch. 147. Connor Act. Janney v. Blackwell, 440-1. 
1887, ch. 355. Labor on roads. 8 .  1;. Young, 572-3. 
1889, ch. 221. Futures. 8 .  v. McGinmis, 725-6, 730. 
1889, ch. 221. Futures. 8. v. Clayton, 733-4. 
1889, ch. 461. Executors. Duckworth u. Jordan, 526. 
1889, ch. 527. Pointing gun. 8 .  v. Turphage, 568. 
1891, ch. 205. Felonies. 8 .  u. Lytle, 742. 
1893, ch. 40. Registration of grants. Janney v. BZackwell, 440. 
1893, ch. 214. Contagious diseqses. Copple 27. Comrs., 133. 
1893, ch. 287. Oyster beds. 8. v. Young, 572. 
1895, ch. 222. Ferries. I n  re Spease Ferry, 220-3. 
1897 (Private),  ch. 56. Fellow-servant Act. Yicholson v. R. R., 517. 
1897, ch.480. Itemized accounts. Ins. Go. v. R. R., 53. 
1897, ch. 480. Itemized accounts. R. R. u. Hardware Co., 174. 
1901, ch. 2, see. 73. Corporation Act. Holshouser v. Copper Go., 254. 
1901, ch. 7, see. 33. Solvent credits. Murdoclc v. Conzrs., 125. 
1901, ch. 347. Intoxicating liquors. 8. v. Burton, 576. 
1901, ch. 558, see. 30. Invalid taxes. Teeter v. Wallace, 266. 
1903, ch. 58. Stenographers. Cressler u. Ashe~il le ,  484. 
1903 (Private),  ch. 80. Greensboro bonds. Greensboro v. Scott, 184. 
1903, ch. 247, secs. 1-35. Tax on horse dealers. Teeter u. Wallace, 266. 
1903, ch. 247, see. 47. Lightning rods. 8. v. Nheppard, 580. 
1903, ch. 247, secs. 60-3. Rectifiers and distillers. h e y  v. Comrs., 600 
1903, ch. 247, secs. 6-21. Inheritance tax. I n  re  Morris, 260-3. 
1903, ch. 251, see. 84. Machinery Act. Teeter u. Wallace, 266. 

586 



LICENSES. See Indictments. 

1. Where, on an indictment for carrying on the business of putting up 
lightning rods without license, as  required by section 47 of Revenue 
Act of 1903, ch. 247, the evidence tended to show that the defend- 
ant, after the rods were sold by another, delivered them and put them 
up, an instruction that  defendant would be guilty if he had more rods 
in  his possession than were necessary to rod the house in  question, 
was erroneous. 8. u. Bheppard, 579. 

2. The possession of more rods than were necessary to  rod a particular 
house is not of itself a violation of the statute, though it  may have 
been a circumstance t o  be considered, tending to show that defendant 
was carrying on the business. Ibid. 

3. The statute does not require a license for a single act of putting up 
lightning rods, but for "carrying on the business" of putting up 
rods. Ibid. 

LIVESTOCK, INJURY TO. See  ailr roads. 

MALICE. See Malicious Prosecution ; Abuse of Legal Process. 

MALICIOUS PROSECUTION. 

1. A malicious prosecution is one in which the motive in suing out the 
process is a wrongful and malicious one; and an action for abuse of 
legal prmess is where the process has been put to a wrongful, illegal, 
and unjustifiable purpose; neither action can be maintained unless 
there is a n  actual seizure of the property of the plaintiff or an arrest 
of his person. R. R. v. Hardware Go., 174. 

2. I n  a n  action for  damages for a malicious prosecution, it  is necessary 
to allege and prove malice, a want of probable cause, and the prose- 
cution has terminated. Ibid. 

3. Where the facts set forth in  the complaint a re  such that, if true, the 
lam will infer both malice and a want of probable cause from them, 

I 
they are tantamount t o  specific allegations of malice and want of 
probable cause. Ibid. 

~ MANSLAUGHTER. See Homicide. 

MASTER AND SERVANT. See Assumption of Risk; Negligence; Continuing 
Negligence ; Fellow-servant Act. 

1. I n  an action against the defendant for procuring plaintiff's employer 
to discharge him. plaintiff cannot recover where his contract of em- 

INDEX 
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LAWS-Comtinued. 

1903, ch. 434. Union County liquor law. 8. v. Barrett, 632-646. 
1903, ch. 590, secs. 1-2. Overcharges on freight. Pump Co. v. R. R., 300-2. 
1903, ch. ,590, sec. 3. Delay in freight. S u m e r s  v. R. R., 297. 
1905, ch. 114. Chatham bonds. Comrs. .li. Stagor'd, 453. 
190.5, ch. 538. Fukres .  8. ti. YcOinnis, 726-6, 730. 
1905, ch. 538. Futures. 8. v. Clayton, 735-6. 
1905 (Private),  ch. 35. Asheville Police Court. 8. v. Lytle, 739. 
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JIdSI%R AND SERT'ANT-Continued. 

ployment was only to  work by the day. Holder r. Mfg. Co., 308. 
2. The fact that the defendant company and plaintiff's employer had the 

same officers does not make the defendant liable for acts done by its 
officers in the discharge of their duties towards the other company, 
though they act in  that  respect by reason of information derived in 
the discharge of similar duties as  omcers of such company. Ibid. 

3. An employer of labor is required to  provide for his employees a reason- 
ably safe place to  work, and t o  supply them with machinery, imple- 
ments, and appliances reasonably safe and suitable for the work i n  
which they are  engaged, and such as  are  approved and in general use 
in plants and places of like character, and to keep such machinery 
in a reasonably safe condition. Hicks v, Mfg. Co., 319. 

4. I n  an action by a mill employee for damages for personal injuries, an 
instruction that if the jury should find that  the negligent failure to  
furnish prmer appliances in general use was the proximate cause of 
the injury, then the defense of contributory negligence was not avail- 
able, was erroneous, the doctrine of continuing negligence as  declared 
in Greenlee and T r o ~ l e r  cases not being applicable. Ibid. 

5. The fact that a mill ran short of hands is no legal excuse for  changing 
a rule and requiring the machinery to be cleaned while in  motion, if 
doing so unreasonably increased the hazard. Marks v. Cottom Mills, 
401. 

6. When an employer adopts a dangerous method, the question whether 
the employee assumes the risk by continuing the work depends upon 
whether said danger was so obvious and so well known to and appre- 
ciated by him or should, by the exercise of reasonable care, have been 
so known and appreciated that a prudent man under like conditions 
would have continued the service, and this is for the jury to  deter- 
mine. Ibid. 

7. I t  is the duty of an employer to  supply his employees with appliances 
reasonably safe and suitable fo r  the work in which they a re  engaged, 
and such as  a re  approved and in general use. Pressly u. Y a r n  Mills, . 
410. 

8. The principle which holds the employee to an equality of obligation and 
responsibility with his employer, in regard to  defective machinery and 
appliances, is  unsound and unjust. Ibid. 

9. I n  a n  action by an employee to recover damages for injuries sustained 
in replacing a belt while the machine was in motion, as ordered by 
his employer, i t  is a question to be decided by the jury, whether re- 
placing the belt while the machine was in motion was unsafe to such 
an extent that an ideal prudent man under similar circumstances 
would direct his employee to do so. Jones IJ. Wurehouse Co., 546. 

MENTAL AXGTISH. See Telegrams. 

MERGER. 

When death occurs pending an action for personal injuries, such cause is 
merged in the action for the death, and the only remedy is that given 
under section 1498 of The Code. Uolick v. R. R., 370. 
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MISDEMEANORS. See Police Courts. 

1. The provision in the act creating the police court for the city of Ashe- 
ville, "that all offenses less than felony, as  now defined by law, com- 
mitted within the said city, a re  hereby declared t o  be petty misde- 
meanors," is valid. The Constitution not having defined "petty misde- 
meanors," it  was competent for the Legislature to define the offenses 
which should be so classified, provided the punishment therein is not 
that  of felonies. N. v. Lytle, 738. 

2. XJnder Article I ,  section 13, of the Constitution, indictment by grand 
jury is dispensed with in the trial of petty misdemeanors. Ibid. 

MISJOINDER OF CAUSES AKD PARTIES. 

A complaint which alleges that  one of the defendants, W., conceived the 
design of defrauding plaintiff's intestate out of his property, and con- 
tinuously pursued that design through a series of transactions from 
1889 till intestate's death in 1903, the steps taken by W. t o  so defraud 
intestate being alleged, and the fraudulent connection with him of all 
those who allowed W. to inrolve them in his scheme being stated, and 
such persons so participating being made codefendants and asked to 
surrender so much of intestate's property a s  they fraudulently re- 
ceived, either for their own benefit or for that  of 'CV.: Held, that a 
demurrer for  misjoinder of causes of action and of parties was prop- 
erly overruled. Fisher v. Trust Co., 224. 

MISTAKE. See Reformation ; Deeds ; Evidence. 

Where there is any evidence of a n  alleged mistake in a deed or other 
similar equity requiring clear and convincing proof to  sustain it, the 
case must go to  the jury, with proper instructions as  to the intensity 
of the proof, and the judge has no right to  declare the evidence insuffi- 
cient to establish the equity because he may not consider it clear, 
strong, and convincing. Lehew v. Hewett,  6. 

MISTRIAL. 

I n  all cases the trial judge may, in his discretion, discharge a jury and 
order a mistrial when necessary to attain the ends of justice; but in 
capital cases i t  is  his duty to find the facts fully and place them upon 
record, so that upon a plea of former jeopardy his action may be 
reviewed. S. v. Tuson, 627. 

MONOPOLIES. See Ferries. 

MORTGAGES. See Corporations. 

MOTION IN T H E  CAUSE. See Receivers. 

When a judgment is attacked for fraud, the proper remedy is by a &ion 
in the cause, if the action is pending; but if i t  has been ended by final 
judgment, an independent action must be instituted. Earp v. M4.n- 
to%, 202. , 

MOTIVE. See Homicide. 

1. Where the homicide was committed a t  the house of a woman whom the 
prisoner visited, a declaration by the prisoner that  he would kill any 
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man who came around "his woman's house" was competent, as tending 
to show motive and malice. 8. v. Teachcy, 587. 

2. The existence of a motive may be evidence to show the degree of the 
offense or to establish the identity of the defendant a s  the slayer, but 
motive is not an essential element of murder in  the first degree, nor 
is it  indispensable to  a conviction, even though the evidence is circum- 
stantial. r4Y. v. Adwms, 688. 

MUNICIPAL CORPORATIONS. 

1. An issue of bonds to  provide a city with a waterworlrs plant, a sewerage 
system, and for grading and paving its streets is for its necessary 
expenses, and need not be submitted to a popular vote. Greensboro 
IJ. Pcott, 181. 

2. Where an act of the Legislature authorized a city t o  issue bonds for 
nccessary expenses, upon a vote of the people, and directed that  they 
be sold for not less than par, and the popular vote was had, but the 
bonds could not be floated a t  par, and a subsequent act authorized the 
city to  "issue, sell, and dispose of said issue of bonds," and to pay a 
commission brokerage of not more than 6 per cent, their issuance 
created a valid indebtedness without a popular vote. Ib id .  

3. TEle rights, powers, and liability of a municipality extend equally to  
the sidewalk as  to  the roadway, for both are  parts of the street, and 
the abutting proprietor has no more right in the sidcwalk than in the 
roadway. Hestcr v. Traction. Co., 288. 

4. The right acquired by a city by condemnation of a street and sidewalk 
is  confined to the public necessity and to the uses for which property 
is taken or burdened with the easement, and for any additional 
burden placed upon the servient tenement, compensation must be 
made. Brown v. Electric Co., 533. 

5. The power of a city to  confer upon the defendants a franchise to lay 
their tracks, erect their poles, and string their wires along the streets 
or sidewalks cannot affect the right of abutting owners to demand 
compensation for any additional burden placed upon their property. 
Ib id .  

6. Authority granted by a city to  the defendant electric company to re- 
move a shade tree in front of plaintiff's home in order to put up its 
poles and wires, does not justify the act of the defendant in removing 
the tree, the city having no power to deprive the plaintiff of his 
property for such purpose without compensation. Ib id .  

NECESSARY EXPENSES. 

1. An issue of bonds to provide a city with a waterworks plant, a sewer- 
age system, and for grading and paving its streets is  for its necessary 
expenses, and need not be submitted to  a popuIar vote. Grcenshoro 
v. Scott, 181. 

2. The Legislature has the powrr to pass an act authorizing a county to 
issue bonds for the purpose of raising funds to  discharge an indebted- 
ness incurred for necessary expenses. Comrs. v. X t a f o r d ,  453. 



NEGLIGESCE. See Railroads ; Master and Servant ; Accidents ; Contributory 
Negligence ; Disobedience of Orders ; Continuing Negligence ; Assump- 
tion of Risk. 

1. The fact that the plaintiff's land did not adjoin the defendant's right 
of way, and the fire necessarily traversed the land of several inter- 
mediate proprietors before reaching plaintiff's property, did not per 
se absolve the defendant from liability, but was a circumstance to be 
weighed in considering whether the defendant's negligence was the 
proximate cause of the plaintiff's damage. Phillips v. R. R., 12. 

2. I n  an action for  damages from fire set out by the defendant, if the fire 
caught on the defendant's right of way by reason of the defendant's 
negligence, and spread across the lands of several intervening land- 
owners to the plaintiff's land two and one-half miles away, the defend- 
ant  would be liable to  the plaintiff for the damages sustained. Ibid.  

3. To establish actionable negligence, the plaintiff must show that  there 
has been a failure to  exercise proper care in the performance of some 
legal duty which the defendant owed the plaintiff under the circum- 
stances in which they were placed, and that such negligent breach of 
duty was the proximate cause of the injury. Ramsbottom u. R. R., 38. 

4. Where two different conclusions could be fairly drawn as  t o  whether 
there was a negligent breach of duty in not stopping a train, and 
whether the injury was one that any man of ordinary prudence might 
have expected from the facts as  they existed, an instruction that  
withdrew the decision of both of these elements of actionable negli- 
gence from the jury, and submitted to  them only the question whether 
the failure to stop the train caused the injury, was erroneous. Ibid. 

5. The rule of res ipsa loquitur does not relieve the plaintiff of the burden 
of showing negligence, nor does i t  raise any presumption in his favor, 
but it  gives the plaintiff the advantage of a footing in the case or a 
basis of recovery, and calls for proof from the defendant. Btewart 
9. Carpet Co., 60. 

6. Where a common carrier receives freight and fails to deliver on de- 
mand, and admits loss and responsibility, the law will presume such 
loss attributable to  its negligence. Everett  21. R. R., 68. 

7. A common carrier may relieve itself from liability as  an insurer upon 
R contract reasonable in its terms and founded upon a valuable con- 
sideration; but it  cannot so limit its responsibility for loss or damage 
resulting from its negligence. Ibid. 

8. I n  ad action for damages for injuries sustained by plaintiff while going 
up in an elevator, all the circumstances attending the occurrence a re  
to be considered in determining whether it  resulted from actionable 
negligence upon the part of the defendant or only a n  accident, and 
hence not actionable. Hendrim v. Cotton Mills, 169. 

9. I n  an action for personal injuries, the plaintiff has the burden of 
proving that the defendant was negligent and that such negligence 
caused the injury. Ibid. 

10. Where the evidence in  an action to recover a fire loss shows that the  
plaintiff made a n  agreement with an agent, in his personal and not 
in his representative capacity, to renew a policy, and relied solely 
upon the agent's individual promise, the plaintiff has no claim against 



INDEX 

the defendant company for the agent's negligence in  not renewing the 
policy. Rounsaville v. Ifis. Co., 191. 

11. As a cause of action for death by wrongful act cannot accrue till the 
death, i t  cannot be'set up by an amendment to an action instituted 
by the deceased himself for injuries which subsequently resulted in  
his death. Boliclc u. R. R., 370. 

12. I n  all cases involving the question of negligence, the standard by 
which to measure the conduct of the employer and the employee is 
the standard of conduct followed by the ideal prudent man. Marks 
u. Cotton Mills, 401. 

13. When the facts are admitted and but one inference can be drawn from 
them, the court will find by the standard of the ideal prudent man, 
a s  a matter of law, the existence or nonexistence of negligence. 
When the facts are not admitted, or when more than one inference 
may be reasonably drawn, the question is submitted to the jury t o  
find whether or not there is  negligence. Ibid. 

14. Where the defendant made a rule requiring the plaintiff to clean his 
machine while in motion, the question of defendant's negligence should 
have been submitted to  the jury under proper instructions, to inquire 
whether i t  was a reasonably safe and prudent method of doing the 
work. Ibid. 

15. Negligence is a want of ordinary care, and a failure to exercise that 
care which a man of ordinary prudence would have exercised under 
the circumstances. I t  is a failure to  perform some duty imposed by 
law. Jones v. Warehouse Co., 546. 

16. Negligence is a mixed question of law and fact, and i t  is impracticable 
for the court, as  a matter of law, to say whether or not there is 
negligence, except where the facts are  admitted and no reasonable 
controversy can arise as to the inferences to be drawn therefrom. 
Ibid.  

NONSUIT. See Trials. 

Where a nonsuit is taken in deference to  a n  adverse ruling, which is  
reversed on appeal, a new trial is awarded and a t  the next trial the 
parties must start even, each having an equal right with the other 
to  present his entire case de novo, unaffected by the proceedings on 
the first trial and appeal, except so f a r  as  the legal principle settled 
by this Court is applicable to the facts as  established a t  the next 
trial. Hickorg I ) .  R. R., 311. 

NOVATION. 

1. Where certain ties were shipped to the defendant, pursuant to a n  
agreement between the buyer and the plaintiff that the plaintiff was 
to have the possession and control of them until the purchase price 
was paid by the defendant, that  the defendant was notified of this 
agreement before receiving the ties and assented thereto: Held,  the 
plaintiff was entitled to  recover of the defendant the amount due on 
said ties. Clark v. R. R., 26. 

2.  Where a debtor and his creditor enter into an agreement by which a 
third person is to pay the debt to  the creditor, and the debtor is  
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released, and the third person agrees to this, there is a novation, and 
the creditor may sue the third person. Ibid. 

OPTIONS. See Par01 Evidence. 

OUSTER. See Tenants lin Common. , 

OVERCH-4RGES. See Carriers. 

PAROL EVIDENCE. 

1. I n  an action to recover the plaintiff's share of the proceeds of the sale 
of options, which the plaintiff alleges the defendant has fraudulently 
withheld from him, i t  is competent to permit parol evidence of the 
options and their contents, a s  they are  collateral to the issue. Led- 
ford v. Emerson, 502. 

2. The rule that parol evidence cannot be allowed as  to the contents of a 
written instrument applies only in actions between parties to the 
writing and when its enforcement is the substantial cause of action. 
Ibid.  

3. Where the defendant executed his note and received a valuable con- 
sideration therefor, the defense that there was an understanding 
and agreement a t  the time that  payment should never be enforced 
or demanded is not open to him, parol evidence being incompetent to 
contradict or modify the written contract. Bar& v. Mome, 529. 

PARTY AGGRIEVED. See Penalties. 

PASSENGERS. See Street Railways ; Railroads ; Damages. 

PAYMENT. 

1. I n  a contract for  the sale of personal property, nothing being said a s  
to  the time of payment, the price must be paid either before or con- 
currently with the passing of the title. Hughes v. Knott, 105. 

2. If  a party to an executory contract is in a condition to demand per- ' 

formance by being ready and able a t  the time and place, and the 
other party refuses to perform his part, an offer is not necessary. 
Ibid.  

3. Testimony tending to show the general custom in the tobacco trade to  
accept checks in payment for tobacco is competent, not for the pur- 
pose of varying the contract, but a s  interpreting i ts  terms. Ib id ,  

PENALTIES. See Carriers ; Corporation Commission ; Guardian Bonds. 

1. I n  an action to recover a penalty, under chapter 590, Laws 1903, making 
i t  unlawful for any railroad to neglect to  transport any goods for  
longer period than four days after receipt thereof, and providing a 
penalty for a violation thereof to  be forfeited "to the party aggrieved," 
the penalty is enforcible, independent of pecuniary injury, by the one 
whose legal right is denied. Summers v. R. R., 295. 

2. Where the plaintiff returned goods to  W., under a n  agreement that no 
credit for the returned goods was to be given till they were received 
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by W.: Held, that the plaintiff was entitled to sue for the penalty 
given by statute "to the party aggrieved" for a delay in shipment. 
Ibid.  . 

3. In an action to recover a penalty for overcharge on freight, under 
chapter 590, Laws 1903, whether there is or is not an overcharge 
depends upon evidence as  to  the rate  exacted for  transportation and 
the rate fixed by the tariff df the company or by the law, and the 
court erred in admitting the unsworn declarations of an agent that 
there was a n  overcharge. Pump Co. u. R. R., 300. 

PLEA I N  ABATEMENT. 

Under section 1194 of The Code, an objection venue must be taken by 
plea in abatement, and a demurrer to the evidence on this ground was 
properly overruled. 8. v. Burton, 575. 

PLEADINGS. See Malicious Prosecutions ; Abuse of Legal Process. 

1. I t  is not necessary to put the pleadings in evidence to show that certain 
allegations in the complaint were not denied. West a. Grocery Co., 
166. 

2, Where the facts set forth in the coinplaint are  such that, if true, the 
law will infer both malice and a want of probable cause from them, 
they are  tantamount to specific allegations of malice and want of 
probable cause. R. R. v. Hardware Go., 174. 

3. A complaint which alleges that one of the defendants, W., conceived 
the design of defrauding plaintiff's intestate out of his property, and 
continuously pursued that design through a series of transactions 
from 1889 till intestate's death in 1903, the steps taken by W, to so 
defraud intestate being alleged, and the fraudulent connection with 
him of all those who allowed W. to involve them in his scheme being 
stated, and such persons so participating being made codefendants 
and asked to surrender so much of intestate's property as they fraudu- 
lently received, either for their own benefit or for that of W.: Held, 
that  a demurrer for misjoinder of causes of action and of parties 
was properly overruled. Fisher u. Trust Co., 224. 

4. If the grounds of the complaint arise out of one and the same trans- 
action, or a series of transactions forming one course of dealing, and 
all tending to one end; if one connected story can be told of the 
whole, i t  is not multifarious. Ibid. 

5. As a cause of action for death by wrongful act cannot accrue till the 
death, i t  cannot be set up by an amendment to  an action instituted 
by the deceased himself for injuries which subsequently resulted in  
his death. Bolick u. R. R., 370. 

6. The common-law rule, that  every pleading shall be construed against 
the pleader, is modified by the present Code system (sec. 260), which 
requires that all  pleadings shall be liberally construed with a view 
of substantial justice between the parties. Wright v. 1%~. Co., 488. 

7. Under the present system of pleading and practice, any relief may be 
granted which is consistent with the case made by the complaint and 
embraced within the issue, although other and different .relief may 
be sought by the pleader and demanded in the prayer for judgment. 
(Code, see. 425.) Ibid. 
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8. Under section 276 of The Code, all dcfects in the pleadings and pro- 
ceedings which do not affect the substantial rights of the adverse 
party shall be disregarded in every stage of the action. Ibid. 

9. I n  an action on a fire policy, the failure to allege the value of the 
property insured a t  the time of the fire, even if an essential allega- 

I 

ation, is such a defect a s  can be cured by amendment, and is waived 
by answer. Ibid. 

10. I n  a n  action on a fire policy, where the complaint alleged that the in- 
surance was written on tobacco and that  defendant agreed t o  transfer 
the insurance from the tobacco to certain machinery, and that the 
tobacco and the machinery were totally destroyed by fire during the 
life of the policy: Held, that  the plaintiff, having failed to show any 
transfer of the insurance from the tobacco to the machinery, can 
recover for loss of the tobacco, although the complaint seems to have 
been drawn for  the purpose of recovering the loss of the machinery. 
Ibid. 

11. The examination of the defendant, taken pursuant t o  sections 580-1 of 
The Code, and filed in the record, cannot be taken a s  a part of the 
answer for the purpose of passing upon a demurrer. Whi taker  v. 
Jmkins,  476. 

12. Where an answer is so framed a s  to raise an important issue of fact, 
and it  discloses a substantial ground of defense, a motion to strike 
i t  out as  sham was properly overruled, though it may be that the 
answer is false. Ibid. 

13. I n  actions of ejectment it  is generally sufficient for  the defendant to 
make a simnle denial and introduce evidence of his possession in 
support of his denial, and it is  not necessary t o  pleai  the statute 
specially. Ibid. 

POLICE COURTS. See Misdemeanors. 

1. An act of the Legislature, giving a police court concurrent original 
jurisdiction of offenses cognizable by justiccs of the peace, is valid. 

1 8. v. Lytle,  738. 
I 2. The act of 1905 creating a police court for  the city of Asheville, and 

providing that  it  shall, in addition to  jurisdiction of offenses cog- 
nizable by justices of the peace, "have exclusive original jurisdiction 
of all other criminal offenses committed within the corporate limits 
of said city below the grade of felony a s  now defined by law, and all 
such offenses committed within said city are  hereby declared to be 

I petty misdemeanors," and giving a right of appeal to  the Superior 
Court in all cases, is  constitutional. Ibid. 

3. The act creating the police court for the city of Asheville is not un- 
constitutional in  that  it  declares certain offenses "petty misde- 
meanors" in  that  city, and triable without a finding by a grand jury, 
while it  is not so enacted elsewhere. D i d .  

POLICE POWER. See Constitutional Law ; Futures. 

1. The Legislature can, in  the exercise of the police power, prescribe when 
and under what circumstances and as  to  what offenses a certain act 
shall be prima facie evidence. Therefore, a provision that  the pur- 
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POLICE POWER-Continued. 

chase of commodities, upon margin, under certain circumstances shall 
raise a prima facie case that such purchases were void, and other 
circumstances shall not ~ons t i tu te  such prime facie evidence, is not a 
discrimination forbiddcn by the Fourteenth Amendment. 8. v. Mc- 
Ginnis, 724. 

2. The Legislature has, unquestionably, power to make the business of 
carrying on a "bucket shop" indictable. Ib id .  

POOR. See County Commissioners. 

POWER OF ATTORNEY. 

1. A power of attorney is  revoked by the death of the person giving i t ;  
except where a power is coupled with an interest in the thing itself, 
the power must be grafted on the estate; and an interest in the pro- 
ceeds of the property does not constitute an interest in th r  thing. 
Pisher v. Trust Co., 90. 

2. Where F. signed a contract giving power t o  defendant to make sales of 
his property, and i t  was stipulated that  i t  should be binding upon his 
heirs, executors, administrators, and assigns, but i t  was not signed 
by his wife, and i t  was further provided that  the right to  make sales 
was dependent upon F's agreeing to the price and he should execute 
the deeds : Hcld, the contract was revoked by F's death : but for ex- 
penditures made, and it  may be for services rendered, defendant is 
entitled t o  be repaid and compensated from the proceeds of the prop- 
erty when sold. Ib id .  

POWER O F  DISPOSAL. See Estates. 

POWER OF SALE. See Wills; Trustees. 

1. The usual rule adopted by the courts is to  find, in language imposing 
upon an executor or trustee the duty of disposing of a mixed fund 
or property, an implied power to  sell real estate, to the end that he 
may discharge such duty. Poi1 v. N e w s m e ,  115. 

2. Before any change in the property has taken place there may be a 
reconversion, which occurs where the beneficiaries by some explicit 
and binding action direct that  no actual conversion shall take place, 
and elect to take the property in its original form, and if the election 
is properly made, the power of sale under the will is extinguished 
and the beneficiaries have the right to hold the land in  specie, unless 
it  be required to  pay the debts of the testator. Duclcumrth v. Jor- 
dan ,  520. 

POWERS O F  ,COURT. 

1. Where a receiver was appointed t o  takc charge of and manage the 
estate of testator, pending a settlement of the estate, the court has 
no right to  make an order conferring upon the receiver the power to 
issue certificates for disbursements made by the administrator c. t .  a., 
or to  otherwise encumber the property. Pishcr  v. Trust Go., 90. 

2. No judge of the Superior Court has the power to set aside a t  a subse- 
quent term a decree of confirmation, except upon the ground of mis- 
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POWERS OF COURT-Continued. 

take, inadvertence, surprise, or excusable neglect, or for irregularity. 
Clement v. Ireland, 136. 

PRACTICE. See Appeal ; Case on Appeal ; Injunction ; Penalties ; Costs ; 
Taxation ; Receivers. 

1. Where appellee's countercase, through inadvertence of counsel, was not 
served until the eighth day after service of appellant's case on appeal, 
a motion by appellee for certiorari will be denied, though appellee 
produces a letter from the trial judge that appellant's case is errone- 
ous, and if given an opportunity he will correct it. Barber v. Jus- 
biac, 20. 

2. I t  is  only when the trial judge has settled the case on appeal, in the 
exercise of his proper jurisdiction, that  this Court, upon afidavit of 
error therein, and a letter from the judge that he wishes to make 
the cmrection, will give him such an opportunity. Ibid. 

3. I t  is error for a judge to base an instruction upon a hypothetical state 
of facts, or upon facts of which there is no evidence. Stewart v. 
Carpct Co., 60. 

4. The practice of appointing a receiver upon an unverified complaint, 
and without notice to creditors and other persons interested, is not 
commended. Fisher .L;. Trus t  Go., 90. 

5. No judge of the Superior Court has the power to  set aside a t  a subse- 
quent term a decree of confirmation, except upon the ground of mis- 
take, inadvertence, surprise, or excusable neglect, or for irregularity. 
Clement v. Ircland, 136. 

6. I t  is not necessary to put the pleadings in  evidence to show that certain 
allegations in the complaint were not denied. U-est v. Grocery Co., 
166. 

7. The exceptions for refusal to  admit certain segregated portions of the 
answer become immaterial by the subsequent introduction of the 
whole paragraph containing such extracts. Ibid. 

8. I n  a n  action to recover personal property, the plaintiff cannot col- 
laterally attack for fraud in its procurement a judgment under which 
the defendant claims, and i t  was error to  submit a n  issue as to  such 
fraud. Barp v. M h t o ~ ,  202. 

9. When a judgment is attacked for fraud, the proper remedy is by a 
motion in the cause, if the action is pending; but if i t  has been 
ended by final judgment, a n  independent action must be instituted. 
Ibid. 

10. A vendee may sue upon a warranty of soundness in a contract for the 
sale of persoiialty as  collateral to  the contract of purchase. Parker 
v. Fe%wick, 209. 

11. I n  a n  action on a warranty, the vendee is  required to prove nothing but 
the contract of warranty, breach thereof, and his damages. Ibid. 

12. Where the defendant demurred to the evidence and a t  the conclusion 
of the entire testimony renewed the motion to dismiss, these motions 
preoented every phase of the case arising upon the plaintiff's evidence 
and it  was not necessary to  again present them by prayers for instruc- 
tions. Holder v. M f g .  Co., 308. 
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13. A paper containing a n  admitted gcnuine signature need not be put in 
evidence to authorize its comparison by an expert with a signature 
the genuineness of which is in issue. Aberrrcthy v. Yount, 337. 

14. When death occurs pending a n  action for personal injuries, such cause 
is merged in the action for the death, and the only remedy is that 
siven under section 1498 of The Code. Bolick u. I< Is., 370. 

15. When there is a defect of jurisdiction, or thc complaint fails to state 
a cause of action, that  is a clrfcct upon the face of the rcwwd proper, 
of which the court will take notice. Cresslc~. 17. Ashe?-ille. 482. 

16. When there is a nonsuit granted or refused or a demurrvr to the evi- 
dence, all  the evidence that the appellant deems material should be 
sent up, but immaterial matters should be omitted. Iliid. 

17. The rule that  parol evidence cannot be allowed a s  to the contents of 
a written instrument applies only in  actions between parties to the 
writing and when its enforcement is the substantial cause of action. 
Lcdford u. Emcrson, 502. 

18. Where the defendant executed his note and received a valuable con- 
sideration therefor, the defense that  there was an understanding and 
agreement a t  the time that payment should never be enforced or 
demanded, is not open to him, parol evidence being incompetent to 
contradirt or modify thc written contract. Bank v. Moore, 529. 

19. I11 a criminal action, the court is not required to  select a single fact 
from the mass of testimony and charge the jury that the proof a s  
to that  must exclude every reasonable hypothesis except the defend- 
ant's guilt. 8. u. Adams, 688. 

PRAYER FOR RELIEF. See Pleadings. 

PRAYERS FOR INSTRUCTIONS. See Instructions. 

PREFERENCES. 

1. A statute of New Jersey, providing that  the annual license fees re- 
quired to  be paid by corporations chartered by that  State "shall be a 
preferred debt in case of insolvency," can have no extraterritorial 
force, and in insolvency proceedings in  this State a preference for 
such claim will not be allowed. Holshouser v. Copper Go., 248. 

2. A foreign creditor cannot, by the operation of any law of his own 
State, acquire any preference over resident creditors in the adminis- 
tration of assets which a re  situated here. Ibid. 

3. The fact that  the claimant is a State docs not modify the general rule 
of comity so as  to confer upon her any greater right or privilege than 
is possessed by the ordinary suitor in our courts. Ibid. 

PREMEDITATION AND DEI,IRERATZON. See FIomicide. 

PRESUMPTIONS. See Rcs Zpsa Loyuitur; Tenants in  Common; Railroads. 

1. Where a common carrier rrccivrs freight and fails t o  delivrr on de- 
mand, and admits loss and responsibility, the law will presume such 
loss attributable to its negligence. hkwrttt c. R. R., 68. 
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2. Where the deceased did not stand in loco parentis to plaintiffs, and 
they were not members of his family, the presumption of an implied 
promise to pay for services rendered by them to deceased in his last 
illness is not rebutted by the fact that he was their grandfather. 
WMtaker v. Whitakrr, 205. 

3. Where it  is admitted that the plaintiff was regularly appointed admin- 
istrator, i t  will be presumed, in the absence of any evidence that the 
deceased did not leave assets in this State, or that  assets belonging 
to him have not come into the State since his death, that  the clerk 
acted within his jurisdiction. Vance v. R. R., 460. 

4. Ib an indictment for keeping liquor with intent to  sell, the keeping is 
an essential fact to be proved and necessarily relevant, and the Legis- 
lature, in giving an additional intensity to the proof of a fact which 
is relevant, a s  tending to prove the fact in  issue, is  acting within its 
power, and the courts cannot undertake to  fix the limit in respect to 
the quantity prescribed as  the basis of the presumption. AS, v. Bar- 
rett, 630. 

~ PRIMA FACIIC EVIDENCE. See Re8 Ipsa Loquitzw. 

1. In  an action before a justice of the peace to recover a sum for lumber, 
on appeal, plaintiff offered a verified account and then testified that 
he sold the trees to one P. under a "par01 pledge"; that  P. had the 
trees sawed into lumber and sold it to defendant without paying 
plaintiff for the trees, but that  defendant had no notice of plaintiff's 
verbal lien until after he had bought the lumber and given his note 
for i t :  Held, plaintiff's own evidence negatived the p r h  facie effect 
of his verified account, and a judgment dismissing the action was 
proper. K m n e a  v. Price, 173. 

2. The Legislature has the power to change the rules of evidence and to 
declare that certain facts or conditions when shown shall constitute 
prinzrc facie evidence of guilt; such power to be exercised within the 
limits of the Constitution. S. v. Knrrett, 630. 

3. The Legislature can, in the exercise of the police power, prescribe when 
and under what circumstances and as  to what offenses a certain act 
shall be prima facie evidence. Therefore, a provision that  the pur- 
chase of commodities upon margin under certain circumstances shall 
raise a prirnu facie case that such purchases were void, and other 
circumstances shall not constitute such prima facie evidence, is not a 
discrimination forbidden by the Fourteenth Amendment. S. v. Mc- 
@innis, 725. 

4. Where parties to a purchase or sale upon margin of commodities for 
future delivery will not need such commodities in the ordinary course 
of their business, Laws 1905, chapter 538, section 5, makes the pur- 
chase in such cases upon margin prima facie evidence that  such con- 
tract is  a wagering contract. S. v. Clagton, 732. 

I PRINCIPAL AND AGENT. See Guardian Bonds; Attorney and Client; 
Election. 

1. Where the evidence in an action to recover a fire loss shows that the 
plaintiff made an agreement with an agent, in his personal and not 
in his rel~resentative capacity, to renew a policy, and relied solely 
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PRINCIPAL AND AGENT-Continued. 

upon the agent's individual promise, the plaintiff' has co claim against 
the defendant company for the agent's negligence in not renewing the 
policy. Rounsavdlle v. Ins. Co., 191. 

2. When a person contracts with another who is in fact an agent of an 
undisclosed principal, he may, upon discovery of the principal, resort 
to  him or to the agent, a t  his election. When, however, he comes to 
knowkdge of the facts, and elects to hold the agent, he cannot after- 
wards have recourse to  the principal. Ibid. 

3. The nature and extent of the 'authority of an agent, as well as  the 
establishment of the agency itself, must be proven aliunde the decla- 
rations of the alleged agent. West v. Grocery Go.. 166. 

PRINCIPAL AND SURETY. See Rail ; Suretyship ; Guardian Bonds. 

PRIVIT,TCC,ED COMMUNICATIONS. See Attorney and Client. 

PROBABLE CATTSE. See Malicious Prosecutions ; Abuse of Legal Process. 

PItOPER CARE. See Negligence. 

Proper care is that degree of care which a prudent person should use 
undrr like circumstances and charged with a like duty. Ramsbottom 
v. R. R., 38. 

PROVISOS. See Indictments. I 

PRO XI MAT^ CAUSE. See Negligence. 

1. The question as  to  proximate cause, under all the circumstances, is 
necessarily one of fact for the jury, under proper instructions. Phil- 
Zips v. R. R., 12. 

2. The fact that the plaintiff's land did not adjoin the defendant's right 
of way, and the fire necessarily traversed the land of several inter- 
mediate proprietors before reaching plaintiE1s property, did not per se 
absolve the defendant from liability, but was a circumstance to be 
weigbed in considering whether the defendant's negligence was the 
proximate cause of the plaintiff's damage. Ibid. 

3. The proximatc cause of a n  injury is one that  produces the result in 
continuous sequence and without which it would not occur, and one 
from which any man of ordinary prudence could foresee that  such 
result was probable under all the facts a s  they existed. Ramsbottom 
u. B. R., 38. 

4. I n  a n  action for personal injuries, the plaintiff has the burden of 
proving that  the defendant was negligent and that such negligence 
caused the injury. Hend1Jx v. Cotton Mills, 169. 

5. An ihstruction which left it to  the jury to  determine whether plaintiff's 
disobedience of orders was the proximate cause of his injury was 
erroneous, where there could be no two opinions among fair-minded 
men as  to  the result if he had obeyed the orders and stopped the 
machine while cleaning it. Hicks u. Mfg. Co., 319. 
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PRUDENT MAN, RULIC OF. See Master and Servant; Negligence. 

1. An employee will not be deemed to have assumed the risk from the 
fact that  he works on in the presence of a known defect, unless the 
danger be obvious and so imminent that no man of ordinary prudence, 
and acting with such prudence, would incur the risk which the con- 
ditions disclos& I3ick8 I). Mfg. Co., 319. 

2. I n  all cases involving the question of negligencr, the standard by which 
to measure the conduct of the employer and thp employee is the 
standard of conduct followed by the ideal prudent man. Marks v. 
Cotton Mills, 401. 

3. Both the employer and employee must exercise that  degree of care 
under the circumstances and in the condition in which they are  found 
which the ideal prudent man would do. Jones u. Warehouse Co., 546. 

PUNISHMENT. 

A sentence of a defendant convicted of a misdemeanor to thirty days 
imprisonment, and that he be assigned to the commissioners to be 
"worked on the public roads of the county" during said term, is 
valid under Laws 1887, chapter 355, and Article XI, section 1, of the 
Constitution. 8. v. Young, 571. 

PUNITIVE DAMAGES. See Damages. 

QUESTIONS FOR COURT. See Negligence ; Assumption of Risk. 

1. Where the evidence is practically undisputed, and a reasonable mind 
can draw only one inference from it, i t  is the duty of the trial judge 
to instruct the jury, if they believe the evidence, to answer a n  issue 
a s  to negligence "Ses" or "No." Clark v. Tmction. Go., 77. 

2. An instruction, which left it t o  the jury to  determine whether plaintie's 
disobedience of orders was the proximate cause of his injury, was 
erroneous where there could be no two opinions among fair-minded 
men a s  to  the result if he had obeyed the orders and stopped the 
machine while cleaning it. Hicks u. M f g .  Go., 319. 

3. When the facts are admitted and but one inference can he drawn from 
them, the court will find by the standard of the ideal prudent man, 
a s  a matter of law, the existence or nonexistence of negligence. When 
the facts are  not admitted, or when more than one inference p a y  be 
reasonably drawn, the question is submitted to  the jury to find 
whether or not there is negligence. Marks v. Cottorh Mills, 401. 

4. What a re  the boundaries of a grant or deed is a matter of law; where 
those boundaries are  is a matter of fact. Bowc v. Lumber Co., 465. 

5. An exception that  the verdict is contrary to the weight of the evidence 
is a matter for the trial judge, and is not reviewable. 8. v. Young, 571. 

QUESTIONS FOR JURY. 

1. Where there is any evidence of a n  alleged mistake in a deed or other 
similar equity, requiring clear and convincing proof to  sustain it, the 
case must go to the jury with proper instructions a s  to the intensity 
of the proof, and the judge has no right to declare the in- 
suilicient to establish the equity because he may not cons id~r  i t  clear, 
strong, arid convincing. Lehew u. Hewett, 6. 
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QUESTIONS FOR JTJItY-Continued. 

2. The qucsfion as  to  proximate cause, undcr all the cirrumstances, is 
necessarily one of fact for the jury, under proper instructions. Phil- 
lips v. R. R., 12. 

3. Where two differmt conclusions could be fairly drawn as to whether 
therc was a negligent breach of duty in not stopping a train and 
whether the injury was one that any man of ordinary prudence might 
have espected from the facts a s  they existed, an instruction that with- 
drew the decision of both of these elements of actionable negligence 
from the jury, and submitted to  them only the question whether the 
failure to stop the train caused the injury, was erroneous. Rams- 
bottom v. R. R., 38. 

4. When the facts a re  admitted, and but one inference can be drawn from 
them, the court will find by the standard of the ideal prudent man, 
a s  a matter of law, the existence or nonexistence of negligence. Wbcm 
the facts are  not admitted, or when more than one inference may be 
reasonably drawn, the question is submitted to  the jury to  find 
whether or not there is negligence. DfaarLs v. Cotton. Mil l s ,  401. 

5. When an employer adopts a dal~gerous method, thc question whether 
the cmployee assumes the risk by continuing the work depmds upon 
whether said danger was so obvious and so well known to and appre- 
ciated by him, or should, by the exercise of reasonable care, have been 
so known and appreciated, that  a prudrnt man under like conditions 
would have continued the service, and this is for the jury to deter- 
mine. Ihid.  

6. What a re  the boundaries of a grant or deed is a matter of law; where 
those boundaries are  is a matter of fact. Rozcie v. Lumber Co., 465. 

7. Where a deed calls for "Catskin Creek," and there is evidence tending 
to show that  the term was used descriptive of Catskin Swamp, the 
jury must say upon the evidence what was intended, and if the 
swamp, whether the call stopped a t  its edge or extended to the run. 
Ibid. 

8. In  an action by an employee to  recover damages for injuries sustained 
in replacing a belt while the machine was in  motion, as  ordered by 
his employer, i t  is a question to be decided by the jury whether re- 
placing the belt while the machine was in  motion was unsafe to  such 
a n  extent that a n  ideal prudent man under similar circumstailces 
would direct his employee to do so. Jones v. Warehouse Go., 546. 

9. Where a change is made in the method of operating a machine after 
the employment has been accepted, i t  is a cluestion for the jury to 
say whether the increased hazard is so obvious that a man of ordi- 
nary prudence under like conditions would know and appreciate the 
danger which extends to the continued employment. Ibid. 

10. Where the evidence is conflicting, or where the facts testified to  are 
such that  reasonable minds may draw different inferences therefrom, 
the case should be submitted to  the jury, with appropriate instruc- 
tions as  to the law, together with the contentions of both sides arising 
on the evidence. S. v. Tumage, 566. 

11. If there is any view of the evidence, construed most favorably to the 
~ r i s o n e r ,  by which innocence may be inferred, such view should be 



INDEX 

QUESTIONS $'OR JURY-Cofltinzccd. 

presented t o  the jury, who a re  the constitutional judges not only of 
the truth of the testimony, hilt of the conclusions of fact resulting 
therefrom. Ibid. 

12. The necessity, real or apparent, for killing one's assailant to  protect 
one's self is a question to be determined by the jury on the facts as  
they reasonably appeared to the one assailed. S.  v. Blevins,  668. 

13. I n  indictments for embezzlement, the fraudulent intent of the defendant 
in using the money is an essential element of the crime and is peeu- 
liarly a question for the jury. 8. v. Dunn,  672. 

RAPE. 

1. I n  an indictment for rape, the prisoaer ha6 a right to cross-cxniaifie 
the prosecutrix as  to the contents of a letter written by her to him 
after the alleged rape, for the purpose of showing that the sexual 
relations between them were voluntary on her part ;  the prisoner 
was not required to oder the lctter itself a s  evidence (although ,at 
the time in the hands of his counsel), i t  being collateral to the matter 
a t  issue. S .  u. Hwyes, 660. 

2. I n  a n  indictment for rape, i t  is competent for  the prosecutrix to  testify 
tha t  immediately after the alleged assault she stated to her husband 
and two other persons what had occurred. R. v. #tines, 6%. 

3. I n  a n  indictment for rape, a request to  instruct the jury that the 
failure of prosecutrix to  make outcry was "strong" evidence to dis- 
credit her was correctly modified by omitting tee word "strong," it  
being for the jury to  determine what strength or weight they will 
give to it. 8. u. Smith ,  700. 

RAILROADS. See Carriers ; Negligence ; Fellow-Servant Act ; Damages. 

1. The owner of premises is  not bound to anticipate negligence of a rail- 
road, and by way of prevention make provision against communica- 
tion of fire. Phillips v. R. R., 12. 

2. I n  a n  action against a railroad company for damages for  injuries to  
horses, where the evidence showed that  the horses werc injured by 
running into a trestle, and that  the train was 100 yards from the 
trestle when they were injured, and stopped 100 feet from the trestle : 
Held, that  section 2326 of The Code, in reference to  the killing or 
injury of cattle and livestock by engines or cars, and changing the 
burden of proof when action is brought within six months, does not 
apply. Ranwbottom v. R. R., 38. 

3. A record containing the entries made in the usual course of business on 
the train sheets by witness ( a  train dispatcher) from reports tele- 
graphed to him by station agents, a s  to  the arrival and departure of 
trains, is admissible for the purpose of showing the position of a 
train a t  a certain time. I m .  Co. 9. R. R., 42. 

4. I n  a n  action against the defendant for burning cotton, an instruction 
that  if the fire originated from sparks from a n  engine on the defend- 
an t  railroad, the presumption was t h a t  the sparks were negligently 
emitted, and if the defendant had failed t o  rebut such presumption 
the jury should find the cotton was burned by defendant's negligence, 
correctly presented the law governing defendant's liability. Ibid,  ' 
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5. A common carrier may relieve itself from liability as  an insurer upon 
a valuable consideration, but i t  cannot so limit its responsibility for 
loss or damage resulting from its negligence. flverett u. R. R., 68. 

6. Under section 1963 of The Code, the printed schedule of trains is a n  
offer, which is accgpted by a person when he asks for a ticket, and 
he has a right to  be transported by the first train stopping a t  his 
destination. GoZcmnn v. R. R., 351. 

7. If  a train arrives after its schedule time, or misses connection, o r  
delays a passenger a t  his destination after the schedule time, unless 
the delay is caused by no fault of the carrier, the passenger has a 
right t o  recover compensation for the loss of time and actual ex- 
penses. Ibid. 

8. Where the plaintiff missed his train, by reason of incorrect information 
furnished by the ticket agent a t  the timc he applied for a ticket, a n  
announcement made later in the waiting-room did not cure the mis- 
information given to the plaintiff, unless the correction was brought 
to  his knowledge. Ibid. 

9. A regulation of a carrier is reasonable which requires passengers t o  
procure tickets before entering the car, and where this requirement 
is duly made known and reasonable opportunities a re  afforded for 
complying with it, i t  may be enforced either by expulsion from the 
train or by requiring the payment of a higher rate than the ticket 
fare. A m o m s  v. R. R., 555. 

RECORD PROPER. See Transcript on Appeal. 

RECEIVERS. 

1. Where a bank failed and a receiver was appointed a t  the instance of a 
creditor, in an action brought in behalf of himself and all other credi- 
tors, the plaintiff cannot maintain an action against the receiver to  
recover a deposit, but his remedy is to file a petition in the original 
cause. C~utchf ie ld  v. Hunter, 54. 

2. Under scction 1151 of The Code, the Superior Court has jurisdiction 
to  entcrtain suits brought by creditors or by any party interested in 
the proper administration of an estate, and thc court may bring the 
creditors in as  defendants and protect the rights of the parties by 
the appointment of a receiver and by other appropriate orders. Fisher 
u. Trust Go., 90. 

3. While the court will not usually appoint a s  receiver a person interested 
in the property, or a party to  the con$roversy, as attorney or other- 
wise, yet the selwtion rests in the sound discretion of the court, and 
when no suggestion is made affecting the personal fitness of the re- 
ceiver or that he will not discharge the duties of the position properly, 
the appointment of the attorney of the plaintiff will not be interfered 
with. Ibid. 

4. The practice of appointing a receiver upon an unverified complaint and 
without notice to creditors and other persons interested is not com- 
mended. Ibid.  

5. Where a receiver was appointed to take charge of and manage the 
estate of testator, pending a settlement of the estate, the court has 



no right to  make an order conferring upon the receiver the power to 
issue certificates for disbursements made by the administrator c. t .  a., 
or to otherwise encumber the property. Zbid. 

6. Where a receiver of an insolvent foreign corporation was appointed 
under the Corporation Act of 1901, a claim by the State which char- 
tered the corporation for annual license fees was provable, section 
194 of The Code as  to actions against foreign corporations not apply- 
ing to  this proceeding. Holshouser v. Copper Co., 248. 

7. A solvent corporation camot be placed in the hands of a receiver to 
enable a stockholder who has deposited his stock with the corporation. 
a s  collateral for a debt, to  have an account of its assets. Huet v. 
Lumhm- Go., 443. 

REFEREES. 

A ruling made by a referee and confirmed by the judge will not be dis- 
turbed on appeal where no exception thereto appears in the record. 
Bank w. Bank, 467. 

REFORMATION. See Deeds ; Mistake. 

In  an action to correct a deed exccuted to plaintiff's wife, evidence that  
plaintiff had paid for the land with his own money, that  his wife 
had no money, that  he took possession when the deed was executed 
and held i t  ever since, that they had no children, that  he held possess- 
ion a s  against her heirs, after her death fo r  eight years, without any 
claim for rent or any right of entry being asserted by them, is suffi- 
cient to  sup,port a verdict for plaintiff. Lekew v. Hewett, 6. 

REGISTRATION. 

1. Since Laws 1885, ch. 147, one who goes into possession of land under a 
p a r d  contract to convey, paying the purchase money and making 
improvements thereon, cannot assert the right to remain in possession 
until he is  repaid the amount cxpended for purchase money and 
improvements as  against a purchaser for value from the vendor, 
holding under a duly registered deed, though the purchaser had notice 
of the contract. (Expressions in  the opinion in Kelly v. Johnson, 135 
N.  C., 647, conflicting herewith were obitw, and a re  corrected.) Wood 
v. Tinsleu, 507. 

2. Qume: What effect has the Connor Act upon equities acd equitable 
titles arising out of parol trusts or attaching t o  the legal title by con- 
struction or implication? 1 h.  

REMAINDERS. See Deeds ; WXs. 

1. Where a father devised to his son ( the plaintiff) certain property, and 
by a codicil provided if his son "dies unmarried or leaving no chil- 
dren," the property shall go to certain relatives and by the children 
of such as  were dead, conveying t o  the plaintiff "all the right which 
they now have or may hereafter have" in said property, vest in him 
a n  indefeasable title. Cheek v. Walker, 446. 
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2. Contingencies. which import a present interest of which the future 
enjoyment is contingent, are devisable and desrendible and may be 
thc subject of relcase ill certain cases, operating as  an estoppel on 
the heirs and effectual as  a valid conveyawe. IT,. 

ItEPUTATION. Rce Boundaries. 

RES IPSA LOQUITUR. 

The rule of r m  ipsa koquitur does not relieve the plaintiff of the burden 
of showing neqligence, nor does it  raise auy presumption in h i s  favor, 
but it  gives the plaintiff the advantaze of a footing in the case or 
a basis of recovery and calls for proof from the defendant. Stewart  
v. Carpet Co., 60. 

RULES O F  EV1L)ENCE. See Prima I~'aci,c Evidence. 

1. The I ~ g i s l a t u r e  has the power to  change the rules of evidence and to 
declare that  certain facts or conditions when shown shall constitute 
pr ima facie evidence of guilt;  such power to  be exercised within the 
limitations of the Constitution. S. v. Barrett, 630. 

2. The Legislature has the power t o  pass statutes of local application 
regulating the liquor traffic and to prescribe rules of evidence applica- 
hle to rharges for their violation. Ib. 

RULES, CHANGE OF. See Master and Servant. 

RULE O F  PRUDENT MAN. See Prudent Man, Rule of. 

RULE IN SHELLEY'S CASE. 

1. Where a will provided, "I devise to  my grandson my stor~house and 
lot during the term of his natural life, then to the lawful heirs of 
his body in fee simple; on failing of such lawful heirs of his body, 
then t o  his r isht  heirs in fee," the limitation over "on failing of 
such lawful heirs of his body, then tto his rizht heirs in  fee," does 
not prevent the operation of the Rule in Bhelle?/'.?l's cnsr, and the 
grandson took an estate in fee simple. Tyson  u. Sincleir, 23. 

2. Where a will provided, "I bequeath to my son, .T., all my lands for 
and during his life, and after his death to his lawful heirs born 
of his wife," the words "born of his wife," qualifying and explain- 
ins  "his lawful heirs," confine the remainder to  thc children of 
his wife and prevent the operation of the Rule i~r Rhellty's rasp, 
and J .  took only an estate for life in the lands, and his widow is 
not entitled to  dower therein. Thompson v. Grump, 32. 

SALES. 

1. Where certain ties wcrr shipped to the defendant, pursuant t o  an 
agreement between the buyer and the plaintiff, that  the plaintiff was 
to  have the possession and control of them until the purchase price 
was paid by the defendant; that  the defendant was notified of this 
agreement before receiving the ties, and assented-thereto: Held, 
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the plaintiff was entitled t o  recover of the defendant the amount due 
on said ties. Clu9-76 2). 12. R., 25. 

2. Where F. signed a contract giving power to  defendant t o  make sales 
of his property, and it was stipulated that  i t  should be binding upon 
his heirs, exccutors, administrators, and assigns, but it  was not 
signed by his wife, and i t  was further provided that the right to make 
sales was dependent upon F.'s agreeinq to the price, and he should 
execute the dreds: Held,  thc contract was revoked by F.'s death; 
but for expenditures made, and i t  may be for services rendered, de- 
fendant is entitled to bc repaid arid compensated from the proceeds 
of the property when sold. Fisher v. Trust Co., 90. 

3. I n  a contract for the sale of personal property, nothing being said 
a s  to the time of payment, the price must be paid either before or 
concurrently with the passing of the title. Hugkes v. Knott, 106. 

4. I f  a party t o  a n  executory contract is  in a condition to  demand perfor- 
mance by bdng ready and able a t  the time and place, and the other 
party refuses to  perform his part, a n  offer is not necessary. Ib.  

5. A vendee in a contract for the sale of a machine of a specified quality 
is entitled to a reasonable time to investigate to  discover any such 
defects as are covered by the contract; but if, after discovering the 
defects, he acccpts and uses the machinr as  his own for  two years 
without any suggestion of a defect other than that discovered upon its 
receipt, making payments on the contract. he thereby waived any 
claim for such defects. Parkcr v. Penwick, 209.. 

6. Where a debtor sold a stock of qoods, his declarations claiming the 
goods and inconsistent with an absolute sale, made after the  date of 
sale, but while he remained in actual possession and control of the 
goods, are  competent against the vendee on the question of fraud, in  
an action against the vendee t o  recover said goods. UtrnL v. L e w ,  274. 

7. Where the directors of a corporation, being authorized to issue and sell 
stock, not exceeding th r  amount authorized by the charter, made a 
sale and issued the stock, it is too late for interference by injunction. 
Huet v. Lumber Co., 443. 

8. A custom which g i ~ e s  to a broker 5 per cent of the purchase price of 
land for assisting in its sale, irrespective of the amount, value, or 
character of the service rendcrcd, is unreasonablc and void. P m -  
land v. Ingtc, 45G. 

SELF-DEFENSE. See Homicide. 

1. If an assault be committed under such circumstances as  to  naturally. 
induce the defmdant to  believe that  thr  deceased was capable of 
doing him great bodily harm, and intendcd to do it, then the law will 
excuse the killing, because any man who is not himself legally in fault 
has the right to save his own life, or to  prevent enormous bodily harm 
t o  himself. 8. v. Hough, 663. 

2. A charge that  if the jury believed the evidence of the defendant he  
would a t  least be guilty of manslaughter, excludes any idea of sclf- 
defense and was erroneous, if, taking the defendant's testimony in its 
most favorable aspect, an inference of self-defense might have been 
reasonably drawn therefrom by the jury. Ib. 

607 
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3. Where a man is without fault, and an assault with illtent to kill is 
made upon him, he is not required to r ~ t r e a t ,  but may stand his 
ground, and if he kill his assailant, and i t  is necessary to  do so t o  
s a x  his own life or protect his person from great bodily harm, i t  
is excusable homicide. S. v. Blevim, 668. 

4. The necessity, real or apparent, for killing one's assailant to prorcct 
me's self is a question to be determined by the jury on the facts as  
they ~ ~ l s o n a b l y  appeared to the one assai l~d.  Ib. 

5 In  wdinarj  assaults (not felonious), even with a deadly weapon. :, man 
assailed is required to withdraw if he can do so, and to retreat a s  
I s r  a s  p c ~ ~ ~ l s t e n t  with his own safety, before killing his as-,uilnut in  
self-defence. Ib. 

C;. In  case e,t .i mutual combat, i n  order to excuse the killing on the plea 
of self-defense, it  is necessary for the accused to show that  he quitted 
the combat before the mortal wound was given and retreated as  f a r  
as  he could with safety, and then, urged By mere necessity, killed 
his adversary to save his own life. R. v. Curlu~ad, 675. 

SERVICES TO TESTATOR. Sce Contracts. 

SERVITUDE. See Streets and Sidewalks. 

SHADE TREES. See Strc.?ts an? Sidewalks ; Damages. 

1. An abutting owner has property in shade trees standing along the side- 
walk which the law will protect, and they may not be removed except 
where their removal is necessary for thc use of the street as  a public 
highway. Brown v. Blecll'ic Co., 533. 

2. Authority granted by a city t o  the defendant electric company t o  re- 
move a shade tree in front of plaintiif's home in order to put up its 
poles and wires does not justify the act of the defendant in removing 
the tree, the city having no Dower to deprive the plaintiff of his 
property for such purpose without compensation. Ib.  

SHIPPING DIRECTIONS. See F. 0. B. 

SIDEWALKS. See Streets and Sidewalks. 

SMALLPOX. 

Under Laws 1893, cli. 214, see. 9, providing that  contagious diseases shall 
br promptly clnarantined by the County Superintendent of Health, 
the services rendered by plaintiff in removing a person afflicted with 
smallpox to a pest-house, taking his meals t o  him and attending to 
him continually during his sickness, is a legitimate county charge 
where the patient is insolvent and the services were rendered by the 
direction of the Superintendent of Health. Copplc v. Gomrs., 127. 

SOLVENT CREDITS. 

Laws 1901, ch. 7, see. 33, providing that  the value of cotton "in the hands 
of a commission merchant" shall be listed a s  a solvent credit, does 
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1 SOLVENT CREDITS-Continued, 
not apply to  cotton in the plaintigs' own hands and uuder their 
control and keeping. Murdoclc v. Comrs., 124. 

1 SPIRITUOUS LIQ'IJORS. See Indictments. 
1. Chapter 434, Laws 1903, making i t  unlawful fo r  any person except 

licensed dealers t o  sell or keep for sale within Union County any 
spirituous liquors, and providing that  if any person "shall keep in 
his possession liquor to  the quantity of more thrrn ooe quart within 
said county, it shall be p r i m  f a d e  evidence of his keeping it  for sale," 
is not unconstitutional a s  an invasion by the legislative of the judi- 
cial department of the Government, nor a s  depriving the defendant 
of the presumption of innocence. 8. v. Barrett, 630. 

2. The Legislature has the power to pass statutes of local application 
regulating the liquor traffic and to prescribe rules of evidence appli- 
cable to charges for their violation. I b .  

3. A statute making the keeping of more than a quart of liquor in a 
certain county p r i m  faeie evidence of k q i n g  it with intent to  sell 
does not violate Article XIV, section 1, U. S. Constitution, which pro- 
hibits any State from making or enforcing any law which denies to 
any person within its jurisdiction equal protection of the law. Ib .  

4. Where a t ax  or license for  retailing liquor is required by the State, 
and another t ax  or license by the town, selling the same glass of 
liquor may be a violation of the State law and of the town ordinance, 
if license has not been obtained from both, and on indictment by 
the State, a plea of former conviction i n  the police court for retailing 
in violation of the town ordinance is invalid. 8. o. Lytle, 738. 

STATES AS CLAIMANTS. See Comity. 

STATUTES. See Foreign Statutes ; Constitutional Law. 

STENOGRAPHER'S NOI"ES. 

1. Chapter 58, Laws 1903, authorizing a n  official stenographer for Bun- 
conlbe County, and providing that  the stenographic notes shall be 
typewritten and filed with the clerk of said court and "shall become 
a part  of the records of the court," does not make them a part of 
the "record praper" on appeal, nor a part of the  "case on appeal." 
Cressler o. Asheville, 482. 

2. While the stenographer's notes will have great weight with the  judge, 
they a re  not conclusive of what the evidence was, or a s  to  what ex- 
ceptions were taken, or a s  t o  what rulings were made, and if counsel 
disagree the judge must settle the case a s  provided by section 550 of 
The Code. Ib.  

3. The appellant should not "dump" the stenographic notes into 
the  "case on appeal," but should prepare a concise statement of the 
evidence in  a narrative farm. Ib. 

STOCK. See Corporations. 

1. An application for an injunction against disgmsing of shares of stock 
in a corporation differs from a n  application to restrain the transfer 
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of ordinary personal property ; the equitable remedy as to  such prop- 
erty is more beneficial aud cornplctc than any the law can give, and the 
in;unction should be continued to thc final hearing, where necessary 
to fully protect the rights and interests of all parties. Currie u. 
Jonas, 189. 

2. Where the dirrctors of a corporation, being authorized to issue and 
sell stock, not exceeding the amount authorized by the charter, made 
a sale and issued the stock, i t  is  too late for interference by injunc- 
tion. Huel v. Lurnbcv Go., 443. 

STOCI<HOLDEHS. See Corporations. 

STREET RAILWAYS. See Streets and Sidewalks. 

1. The plaintiff boarded the defendant's street car, paid his fa re  and 
received a transfer and alighted a t  the usual transfer place, and 
when the car he desired to  board stopped for the purpose of taking 
on passengers, he approached the car with other passengers, and a t  
the time of the injury was in the act of stepping on the ca r :  Held, 
the plaintiff was a Wssenger. Clark v. Tractio?~ Go., 77. 

2. Where the evidence showed that the plaintiff was injured by the 
starting of a street car without warning, when he was in  the act 
of boarding it  a t  a regular stopping place, and that the conductor 
was not on the platform, an instruction that  if the jury believed 
the evidence they should find the plaintiff was injured by the defen- 
dant's negIigence was proper. Ibid.  

3. When a street car stops t o  receive passengers it is the d ~ t y  of the 
conductor to be a t  his station on the platform where passengers are  
in  the habit of boarding the car, and t o  give them such assistance as  
is necessary in  getting on and off the car, and to see that  the car 
is  not started until reasonable time has been given the intending 
pasengers to get safely on the car. Ibid. 

4. I t  is the duty of a street car  conductor to  know before he starts his 
car whether any person is in the act of getting on or not, and if 
he is busy, i t  is not enough for  him to wait a reasonable time for 
passengers to  board the car, but it is his plain duty to look and see 
that  intending passengers a re  safely on board before Signaling the 
motorman to start.  Ib. 

5. Tlie sick, lame, children, and aged persons are entitled to more care 
and attention from conductors than ordinary passengers. They should 
be allowed more time in which to get off and on the car and t o  secure 
a safe position therein. Ib. 

6. The construction of a street passenger railway does not impose any 
additional servitude upon the property fronting on the street so 
occupied. Hester v. Traction Co., 288. 

7. The power of a city t o  confer upon the defendants a franchise t o  lay 
their tracks, erect their poles, and string their wires along the streets 
or sidewalks cannot affect the right of abutting owners to demand 
compensation for any additional burden placed upon their property. 
Brow% v. Electric Go., 5.. 
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STREET RAILWAYS-Cont inued. 

8. Authority granted by a city to the defendant clectric company to re- 
move a shade tree in front of plaintiff's home in order t o  put up its 
poles and wires does not justify the act of the defendant in removing 
the tree, the city having no power to  deprive the plaintiflr' of his 
property for such purpose without compensation. Ih .  

STREETS AND SIDEWALICS. See Shade Trees. 

1. The construction of a street passenger railway does not impose any 
additional servitude upon the property fronting on the street so 
occupied. Hester v. Tractim Go., 288. 

2. The rights, powers and liability of a municipality extend equally t o  
the sidewalk as  to the roadway, for both a r e  parts of the street, 
and the abutting proprietor has no more right in the sidewalk than 
in the roadway. Ih. 

3. Thc rights of a n  abutting pro~r ie to r  a re  simply that  the street (in- 
cluding roadway and sidewalk) shall not be closed or obstructed 
so a s  t o  impair iugress or egress to  his lot by himself and those 
whom he invites there for  trade or other purposes. Ih .  

4. Plaintiff owns a lot which occupies the apex of the acute angle a t  
the intersection of two streets, on which street car tracks a re  laid, 
and under permission of the city the defendant laid a curved track 
around said angle. The curve does not touch the sidewalk, but the 
edge of the passing car for a few inches of distancc slightly overhangs 
the edge of the sidewalk, and the ends of the cross-ties a r e  embedded 
under the sidewalk: Held, that the ar ts  complained of were not un- 
lawful, as  plaintips right of ingress or rgress to his lot was not 
interfered with by the curve. I h .  

5. l 'he right acquirrd by a city by condemnation of a street and sidewalk 
is confined to the public neecssity and to the uses for which property 
is taken or burdened with the easement, and for any additional bur- 
den placed upon the servient tenement, coqensat ion must be made. 
Brown. v. Electric Go., 533. 

6. An abutting owner has property in shade trees standing along the side- 
walk which the law will protect, and they may not be removed ex- 
cept where their removal is necessary for  the use of the street a s  a 
public highway. Ib.  

SUCCESSION TAX. See Inheritance Tax. 

SUPERINTENDENT OF HEALTH. 

A County Superintendent of Health has no right t o  delegate the perfor- 
mance of his official duties to  others, so a s  to  give his employees the 
right to  make their services a county charge. Copple v. Gomrs., 127. 

SUPERIOR COURTS. See Jurisdiction. 

SURETYSHIP. See Guardian B K I ~ S .  

A judgment was rendered against the defendant before a justice, and he 
gave an undertaking on appeal with sureties a s  provided by section 
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884 of The Code to pay any judgment rendered against him, and 
pending the appeal he obtained a discharge in bankruptcy from all 
his debts: Held, that the sureties on the undertaking werc not liable. 
Laffon v. Kemer,  281. 

TALES JURORS. Scc Jurors 

TAXATION. See Inheritence Tax. 

1. Laws 1901, ch. 7, sec. 3, providing that  the value of cotton "in the 
hands of a commission merchant" shall be listed a s  a solvent credit, 
does not apply to cotton in the plaintiffs' own hands and under their 
co11t1-01 and keeping. Murdock v. Contrs.. 124. 

2. The Superior Court has no jurisdiction t o  entertain an appeai from an 
order of county commissioners with referrence to the plaintiff's re- 
turn of taxes. I f  the tax was paid under protest, the proper remedy 
to test i ts legality is by a n  action t o  recover the amount paid. Ib .  

3. Where the plaintiff paid, under protest, to  the defendant sherig a 
State license tax and thereafter sued the defendant to  recover said tax : 
Held, that  the action was properly dismissed, as  the provisions of 
section 30, chapter 558, Laws 19W, that  if the person claiming any 
State tax to  be invalid shall pay the same t o  the sheriff, he may a t  
any time within thirty days after payment demand the same in 
writing from the State Treasurer, and if the same shall not be re- 
funded in ninety days, he  may sue the county in  which such tax was 
collected, are  mandatory and the statutory remedy exclusive. Teeter 
v. Wallace, 264. 

4. Under chapter 247, secs. 60 and 63, Laws 1903, imposing a tax on 
distillers and on rectifiers, a distiller who rectified the product of 
his own distillery is subject to the tax on rectifiers ; the two business- 
es seem to have been regarded by the Legislature a s  separate, and 
there is nothing in the Constitution which prohibits the General 
Assembly from imposing the increased tax upon the distiller who also 
operates a rectifying plant. A r w  v. Comrs., 500. 

TELEGRAMS. 

1. There can be no recovery of damages for delay in  the transmission 
and delivery of a telegraph message, when it does not i a  any way 
appear that  the plaintiff was a n  intended beneficiary of the message. 
Cranfwd v. Tet. Co., 162. 

2- Where the husband received a message announcing the death of a 
grandchild, in time to take the train, the fact that his wife was pre- 
vented from doing so because she did not succeed in placing her 
children in the care of a neighbor was something not chargeable t o  
any neglect of the telegraph company. Ib .  

TENANTS IN COMMON. 

1. An ouster of one tenant in common of land by a cotenant will not be 
presumed from an exclusive use of the common property and the ap- 
propriation of its profits t o  his own use for  a less period than twenty 
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TENANTS IN C O M M O N - C O ~ ~ ~ ~ ~ ~ ~ .  

years, not even when the possession is held under color of title. 
Bullin, v. Hancock, 198. 

2. If one tenant in common have the sole possession f o r  twenty years 
without any aclmowledgment on his part of title in his cotenant, and 
without any demand or claim on the part of such cotenant to  rents, 
profits o r  possession, he being under no disability during the time, 
the law raises the presumption that such sole possession is rightful, 
and the tenant who has been out of possession is barred of recovery. 
Whitaker v. Jenkins, 476. 

3. An answer by a tenant in  common which avers that his cotenants 
abandoned the land to him, and he  thereupon took sole and exclusive 
possession, and that he has held the possessioo openly, notoriously, 
and adversely ever since, is sufficient to imply that  he held the land 
under a claim of ownership. Ib.  

TENDER. 

1. If a party to an executory contract is in a condition to  demand perfor- 
mance by being ready and able a t  the time and place, and the other 
party refuses to  perform his part, a n  offer is not necessary. Hughes 
v. Knott, 105. 

2. Where plaintiff went to defendants' place of business during business 
hours for  the purpose of paying for the tobacco and had available 
funds for that  purpose, either in money or checks, and the defendants 
were not a t  their place of business, the plaintiff is entitled to  a reason- 
able time to convert his funds into currency. Ib.  

3. Testimony tending to show the general custom in the tobacco trade to  
accept checks in payment for tobacco is competent, not for the pur- 
pose of varying the contract, but a s  interpreting i t s  terms. Ib.  

THREATS. 

1. In  an indictment for homicide which occurred in September, evidence 
of threats made by the prisoner the same year, showing deep-seated 
animosity against the deceased, or of threats to  take his life, is com- 
petent. 8. v. E m m ,  599. 

2. Where evidence of threats against the deceased was so involved that 
it would be meaningless unless the entire statement, which also 
showed threats against other persons, was given, it was not error 
to  admit such statement, where the court instructed the jury that i t  
was competent only as  t o  the deceased and incompetent a s  to the 
other persons. Ib.  

TICKETS. See Railroads ; Street Railways. 

TOWNS. See Municipal Corporatiois. 

TRAIN SHEETS. 

A record containing the entries made in the usual course of business on 
the train sheets by witness ( a  train 'dispatcher) from reports tele- 
graphed to him by station agents as to the arrival and departure of 
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TRAIN SHEETS-Continued. 

trains, is admissible for the purpose of showing the position of a 
train a t  a certain time. Ins. Co. v. R. R., 42. 

TRANSCRIPT ON APPEAL. 

The "transcript or record on appeal" consists of the "record proper," 
i. c., summons, pleadings, and judgment, and the "case on appeal," 
which is the exceptions taken, and such of the evidcnce, charge, 
prayers and other matters occurring a t  the trial as  are necessary to 
present the matters excepted to, for review. Cresslo- v. Asheville, 482. 

TRIALS. See Practice. 

1. I n  a n  action to enjoin the erection of certain structures, plaintiff a t  
the first trial in the Superior Court. in deferencc to  an adverse inti- 
mation upon the evidence and certain findings by the court, submitted 
to  a nonsuit and appealed. Upon appeal, this Court found error and 
remanded the case. At the second trial the court, upon the certificate 
of this Court, entered judgment according t o  the prayer of the com- 
plaint: Held, that  the plaintiff was not entitled t o  judgment without 
a new trial by a jury. Ilickorg v .  R. R.. 311. 

2. Where a nonsuit is taken in deference to an adverse ruling which 
is reversed on appeal, a new trial is awarded and a t  the next trial 
the parties must start cvcn, each having an equal right with the 
other to  present his entire case de novo, unaffected by the proceedings 
on the first trial and appeal, except so far  as the legal principle 
settled by this Court is applicable to  the facts as  established a t  the 
next trial. Ib.  

S. Where the first trial has, by consent of parties, been by the court, the 
second trial must be by a jury, unless there be a new agreement 
that  the court may try. In. 

4. Admissiom of fact by an attorney only bind a client when they are  
distinct and formal and made for the express purpose of dispensing 
with proof of a fact on the trial. Therefore, admissions a t  a for- 
mcr trial which amount only to  counsel's opinion adverse to  his 
client on facts reported t o  him are incornyetent. Hicks v. M f g .  (70.. 

319. 
5. Where a verdict was rendered in favor of the plaintiff, and the trial 

judge declined t o  set it aside because of insufficient evidence, but 
granted a motion for  a new trial, without any suggestion of a reason 
therefor: Held, tha t  it was the duty of the judge t o  put upon the re- 
cord whether he granted the motion in the exercise of his discretion, 
or as a matter of law, and the plaintiff's exception to the refusal to  
enter judgment on the verdict is sustained. Abernethy zl. Yount ,  337. 

6. I n  an indictment for selling liquor without license, a demurrer to  the 
evidence on the ground that  it was not shown upon what day, in  
August preceding, the sale was made, was properly overruled, as 
time was not of the essence of the offense. S.  u. Burton, 575. 

7. Under section 1194 of The Code, a n  objection t o  venue must be taken 
by plea in abatement,'and a demurrer to the evidence on this ground 
was properly overruled. Ib. 
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The usual rule a d o ~ t e d  by the courts is to Find in language imposing upon 
a n  executor or trustee the duty of disposing of a mixed fund or 
property a n  implied power to sell real cstate, t o  the  cnd that he may 
discharge such duty. Poi1 v. Newsome, 115. 

TRUSTS. See Trustees. 

1. When it  is doubtful whether language in a grant operates as  the tlecla- 
ration of trust, the court will examine the entire deed, the relation 
of the parties, etc., to  enable it  to  gather the intention of the grantor. 
Xt.  James v. Bagley,  384. 

2. A grantor can impose conditions and can make tlie title conveyed de- 
pendent upon their performance; but if he docs not malie any condi- 
tion, but simply expresses the motive which induces him to execute 
the deed, the legal effect of the granting words cannot be controlled 
by the language indicating the grantor's motive. Ib .  

3. I n  order t o  create a trust it must appear that the words were i ~ ~ t e n d e d  
to be im,perative; and when the property is given absolutrly and 
without restriction, a trust is not to  be lightly imposed, upon mere 
words of recommendation and confidence. 1b. 

4. The recital in a deed conveying land-to the vestry arid wardens of a 
church, that  it  was made "for the purpose of aidinq in tlie establish- 
ment of a Home for  Indigent Widows or Orphans, or in the pro~notion 
of any other charitable or religious objects to which the property 
may be appropriated" by the grantee, creates no trust and the grantee 
can convey a perfect title. IO. 

VACANT LANDS. See Grants. 

VENILOR AND VENDEE. See Registration. 

1. A vendee in a contract for  the sale of a machine of a specified quality 
is entitlcd to  a reasonable time to investigate to  discover any such 
defccts, a s  a re  covered by the contract, .but, if, after discovering the 
defects, he accepts and uses the machine as his own for two years 
without any suggestion of a defect other than t h a t  discovered upon 
its receipt, making payments on the contract, he thereby waived any 
claim for damages for such defects. Pal-lccr u. lf'enwick, 209. 

2. A vendre may sue upon a warr:mty of soundness in  a contract for the 
sale of personalty a s  collateral to  the contract of purchase. Ib.  

3. In  a n  action on a warranty, the vendee is required to prove nothing but 
the contract of warranty, breach thereof and his damages. Ib.  

4. Where a debtor sold a stock of goods, his declarations claiming the 
goods and inconsistent with an absolute sale, made after the date of 
the sale, but while he remained in actual possession and control of 
the goods, a re  competent against the vendee on the question of 
fraud, in a n  action against the vendee to recover said goods. Bank u. 
Levy, 274. 
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VENUE. 

1. Under section 1194 of The Code, an objection to venue must be taken 
by plea in  abatement, and a demurrer to the evidence on this ground 
was properly overruled. S. v. Burton, 575. 

2. The defendant cannot raise by demurrer to the State's evidence the 
objection that  the  crime, if proved, was not committed in this State, 
but this is a matter of defense to  be affirmatively shown by defendant. 
S. v. Blackleg, 620. 

VERDICTS. 

1. If  a verdict is necessarily inconsistent a s  t o  material issues, a new 
trial must be awarded, but a verdict should be taken in i ts  entirety 
and all material facts found should be liberally and favorably consider- 
ed with a view t o  sustaining it, if possible. Rollins v. EbOs, 140. 

2. Where the verdict establishes the fact that the defendants signed a 
bond intending t o  make i t ' the  guardian bond of their principal and 
turned it  over t o  be delivered a s  a guardian bond; that  the same 
was complete when they signed it, except a s  to  the amount of the 
penalty, and tha t  some one inserted the penalty and delivered the 
same to the  clerk as  a complete bond, and the clerk did not know 
any change in the  bond had been made: Held, these facts are  not 
inconsistent with a finding t h a t  the penalty was not in the bond 
when the defendants signed it, and that  since signing they have never 
authorized any one to insert the penalty. ID. 

3. Where a verdict was rendered in favor of tke pI:rin?iE, and the trial 
judge declined t o  set i t  aside because of insufficient evidence, but 
granted a motion for a new trial, without any suggestion of a reason 
therefor: Held, that  i t  was the duty of the judge to put upon the 
record whether he granted the  motion in the exercise of his discre- 
tion, or a s  a matter of law, and the plaintiff's exception to the re- 
fusal to enter judgment on the  verdict is sustained. Abertheny v. 
Yount, 337. 

4. 'l'he verdict of a jury is a valuable right of which a person may not 
be deprived, except in accordance with the law, and the  action of 
a judge i n  setting it  aside will nut be ascribed to discretion unless he 
plainly says so, or there be no other explanation of his conduct. Ib .  

5. This Court has no power to  consider the question of setting a verdict 
aside as  against the weight of evidence unless it  clearly appears that 
there was no evidence to  sustain the finding. Jones v. Warehouse 
Go., 546. 

6. Where the jury i n  resDonse to  the question of the clerk, "if they had 
agreed," said, "Yes, guilty, but innocently," and the court declined 
defendant's request t o  have this response entered on the  record as 
the verdict, and told the jury t o  retire and consider the evidence and 
return a verdict of "guilty o r  not guilty" as  they should find from 
the evidence and the law given them by the court, and the jury re- 
tired and after consulation returned a verdict of "guilty": Held, 
that  defendant's motion for his discharge on the ground that  the first 
response was the true verdict and equivalent to  a verdict of not 
guilty was properly denied. 8. v. god win^, 58.3. 
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VERDICTS-Continued. 
7. Before a verdict returned into open court by a jury is complete, i t  

must be accepted by the court for record, and i t  is the duty of the 
judge to look after the form and substance of a verdict, so as  to  
prevent a doubtful or insufficient finding from passing into the records. 
Ib .  

8. When a jury returns an'informal, insensible or a repugnant verdict o r  
one that  is not responsive to the issues submitted, they may be directed 
by the court to retire and reconsider the matter and bring in a verdict 
in proper form, but i t  is incumbent upon the judge not even to suggest 
the alteration of a verdict in substance. I b .  

VERIFIED ACCOUNT. 

I n  an action before a justice of the peace to recover a sum for lumber, on 
appeal, plaintiff offered a verified account and then testified that he 
sold the trees to one P under a "par01 pledge"; that  P had the trees 
sawed into lumber and sold it  to defendant without paying plaintiff 
for the trees, but that  defendant had no notice of plaintiff's verbal 
lien until after he had bought the lumber and given his note for i t :  
Held, plaintiff's own evidence negatived the prima facie effect of his 
verified account, and a judgment dismissing the action was proper. 
Kenwdy v. Price, 173. 

WAIVER. See Tender. 
1. A vendee in a contract for the sale of a machine of a specified quality 

is entitled to a reasonable time to investigate to  discover any such 
defects as  a re  covered by the contract; but if, after discovering the 
defects, he accepts and uses the machine a s  his own for two years 
without any suggestion of a defect other than that discovered upon 
its receipt, making payments on the contract, he thereby waives any 
claim for damages for such defects. Parker v. Fenwick, 209. 

2. A provision in a n  accident policy that "it shall not take effect unless the 
premium is 'actually paid previous to  any accident under which claim 
is made," is waived by the delivery of the policy by the defendant's 
authorized agent with full knowledge of the fact that the insured had 
been injured subsequent to  the date of the application and the receipt 
of the premium a t  the time of the delivery and its retention by the 
defendant. Rayburn v. Casualty Co., 379. 

3. Where one knowingly suffers another in his presence to purchase 
property in which he has a claim or title which he willfully conceals, 
he will be deemed under such circumstances to  have waived his 
claim, and will not afterwards be allowed to assert i t  against the 
purchaser. Bank v. Bank, 467. 

4. In  an action on a fire policy, the failure t o  aflege the value of the 
property insured a t  the time of the fire, even if an essential allegation, 
is such a defect as  can be cured by amendment and is  waived by 
answer. Wriglzt v. Ins. Go.. 488. 

WARRANTY. 
1. A vendee may sue upon a warranty of soundness in  a contract-for the 

sale of personalty as  collateral to  the contract of purchase. Parker u. 
Fenwick, 209. 
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2. I n  an action on a warranty, the vendee is required to prove nothing 
but the contract of warranty, breach thereof and his damages. Ib. 

WATER COMPANIES. 

An instruction that  "it was the defendant's duty, under its contract with 
the  city of Durham, to supply a t  all  times water and pressure suffi- 
cient for the extinguishment of fires in said city" correctly stated 
the test of the defendant's duty t o  the plaintiff as decided on the 
former appeal. Jones v. Watm- Co., 383. 

WILLS. See Descent and Distribution. 

1. Whcre a will provided, "I devise to my grandson my storehouse and 
lot during the term of his natural life, then to the lawful heirs 
of his body in fee simple; on failing of such lawful heirs of his 
body then to his right heirs in fee," does not prevent the operation of 
the Rule in Shel1e.y'~ case, and the grandson took an estate in  fee 
simple. Tuson u. RhcEcLir, 23. 

2. Where a will provided, "I bequeath to my son, J, all my lands for and 
during his life, and after his death t o  his lawful heirs born of his 
wife," the words "borq of his wife" qualifying and explaining "his 
lawful heirs" confine the remainder to the children of his wife and 
prevent the operation of the Rtcle, in 8helley's case, and J .  took only 
a n  estate for life in the lands, and his wtdow is not entitled to  dower 
therein. l 'hmpsom v. Grump, 32. 

3. Where a will provided among other things, that  "the residue of my 
estate of every kind, I give, bequeath and devise t o  my daughter 
during her lifetime; said estatF t o  be placed in the hands of my 
trustee; said trustee to  invest and keep invested said estate and the 
interest or income accruing therefrom paid by him to my daughter 
during her life, and a t  her death paid over by said trustee to  her 
issue": Held, the testator did not die intestate as  to  any portion of 
his property, and the above residuary clause includes the real as well 
a s  the personal property. Foil u. N~msorne, 115. 

4. The usual rule adopted by the courts is to find in language imposing 
upon an executor or trustee the duty of disposing of a mixed fund 
or  property a n  implied power to  sell real estate, t o  the end that 
he  may discharge such duty. I b .  

5. The fact  tha t  the testator, in his will, dirccted his executors not to 
make any returns of his property cannot nullify the  statutory pro- 
visions as  to  the inheritance tax. I n  re Morris, 259. 

6. Where a testator died, leaving a widow and minor children, and by 
his will gave t o  his wife "during her natural life and a t  her disposal, 
all the rest, residue and remainder of his real and personal estate": 
Held, that the wife was given a n  estate for life, with a power to 
dispose of the prop.erty in fee. P w k s  u. Robfmson, 269. 

7. Where a father devised to his son ( the plaintiff) certain property and 
by a codicil provided if his son "dies unmarried or  leaving no chil- 
dren," the groperty shall go to  certain relatives: Held, that  deeds 
executed by said relatives and by the children of such as were dead, 
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conveying to the plaintiff' "all the right which they now have or may 
hereafter have" in said property, vest in him an indefeasable title. 
Chee7c v. Walker, 446. 

8. A clause in  a holograph will reciting that the testatrix wished to record 
the wishes of her husband a s  expressed in his last i lhess, that at 
her death he wished the two laundries sold and the proceeds divided 
between his sister and brothers, is  a testamentary disposition of said 
property. ICerr v. Girdwood, 473. 

9. No particular form of expression is necessary to  constitutc a kga l  
disposition of prcperty; although apt  words a re  not used and the 
lanpuage is inartificial, the courts will give effect to  i t  where the 
illtent is apparent. Ih. 

20. A devise t o  the wife of certain land during her life, or until her three 
son. should b e c ~ m ~  of full age, a t  whlch time the lands should belong 
to them, the wife to have her maintenance out of the land, if she 
survived that  event, gives no interest or estate in the l a ~ d  to the 
wife after the sons arrived of full age and does not affect the right of 
the sons or any one of them to the possession. Whitulcer v. Jenkins, 
477. 

11. Under section 2142 of The Code, a devise which lapsed by the death of 
the devisee before the testator, passes under the residuary clause, 
where there is nothing in the will which shows a contrary intention. 
Duckworth v. Jordan, 520. 

I 
WITNESSES. See Examination of Witnesses ; Impeachment of Witnesses ; 

Evidence. 

1,. I t  is not competent to  ask a witness a s  to his purpose in writing a 
letter. I t s  construction is for the  court, and his purpose is imma- 
terial. Clwlc  v. R. R., 25. 

2. A witness who testiEMi that  he was a stenographer and typewriter, 
had studied penmanship aiid was assistant to  the clerk of the court, 
was qualified t o  testify as a handwriting expert. Abernethy u. Yount, 
337. 

3. I t  is competent to  impeach the plaintiff, t o  show by him that he had 
been convicted of forcible trespass. Cobmalr; v. R. R., 351. 

4. The plaintiff's denial that  he had been charged with larceny is con- 
clusivc, and it is incompetent to introduce contradictory evidence. Ib. 

5. I n  a n  indictment for homicide, a witness may refresh his recollection 
a s  to dying declarations of the deceased from an affidavit hade  by 
deceased in the presence of witness, the court telling the jury that the 
afiidavit was not in any sense evidence to  be considered by them. 
S. o. Teachy, 587. 




