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CASES

ARGUED AND DETERMINED IN

THE SUPREME COURT

NORTH CAROLI‘NA

AT RALEIGH

FALL TERM, 1905

WRIGHT v. COTTEN.
(Filed 15 November, 1905.)

Bankruptcy—Action by Trustee———Issues——Preference—qua,
as Element—Payment of Money—Transfer of Property—
Creditor’s Knowledge of Preference—Agent’'s Knowledge.

1. Issues arise upon the pleadings and not upon evidential facts. Al
that is requisite is that the court shall submit issues in such form
as, when answered either way, may be the basis for its judgment.

2. A payment of money is a transfer of property under the definition of
the word “transfer” as used in the bankrupt act.

3. To make a transfer voidable within the provisions of the bankrupt
“act, it is necessary to establish: (1) The insolvency of the trans-
ferrer. (2) The obtaining by the creditor of a larger percentage of
his debt than any other creditor of the same class. (3) The giving
of a preference within four months before the filing of a petition
in bankruptey. (4) Reasonable cause upon the part of the creditor
to believe that a preference was intended.

4, The creditor must have reasonable cause to believe the debtor insolv-
ent in fact, as a foundation for reasonable cause to believe that an
unlawful preference was intended.

5. Where it is established that debtor, at the time of the alleged prefer
ential payment to his father, was the latter’s general financial agent,
and that he practically paid himself for his father, it follows that
his personal knowledge of his own utter insolvency is imputable to
hig principal and that the father is affected by all knowledge pos-
sessed by his son, his agent.

6. In an action by a trustee in bankruptcy to recover an unlawful pref-
erence, it is not necessary for a plaintiff to show a fraudulent intent
upon the part of the ereditor, or that the latter did not give a pres-
ent fair consideration for the transfer.

7. Where the agent of the ereditor had reasonable cause at the time to
believe the debtor insolvent, and knew that the transaction was in

_ fraud of the bankruptcy law, it is the same as if the creditor him-
self had taken part therein, with the same cause to believe and the
same knowledge.

1401 o1



IN THE SUPREME COURT. [140

WRiGHT v. COTTEN.

( 2.) Aoction by J. C. Wright, Trustee in Bankruptey of C.
L. Cotten, against J. F. Cotten, heard by Judge Henry
R. Bryan and a jury, at March Term, 1905, of Stanry.

The following issues were submitted :

1. Was the payment by the bankrupt, C. L. Cotten, of $3,000
to his father, John F. Cotten, made with the intent and purpose
on the part of C. L. Cotten to hinder, delay or defraud his
creditors or any of them? Ans. Yes.

2. Did John F. Cotten, the defendant, receive or purchase
in good faith, the $3,000 for a present, fair consideration? Ans.
" No.

8. Did C. L. Cotten, bankrupt, while insolvent and within
four months before the filing of the petition in bankruptcy
against him, pay to his father, John F. Cotten, or his agent,
acting in the matter for him, $3 000% - Ans. Yes.

4. If so, did the person receiving the payment of the defend-
ant Ootten or his agent acting in the matter for him, have
reasonable cause to believe that the bankrupt, C. L. OOtten, in-
tended by said payment to prefer his father over other creditors,
as alleged in the ecomplaint? Ans. Yes.

5. What sum, if any, is the plamhﬂ? entitled to recover
( 8 ) of the defendant? Ans. $3,000 with interest.
From the judgment rendered the defendant appealed.

John N. Wilson and King & szball for the plaintiff.
Theo. F. Kluttz and J. R. Price for the defendant.

Brown, J. The plaintiff sues to recover $3,000 which he
alleges that C. T.. Cotten, a bankrupt at the time insolvent, and
within four months of the filing of the petition in bankruptcy
against him, paid to John F. Cotten, his father, in money, and
that at the time John F. Cotten had knowledge that C. L. Cot-
ten was insolvent, and intended thereby to give him an unlawful
preference and that his purpose in making said payment was to
hinder, delay and defraud his creditors. The defendant, ad-
ministrator of John F. Cotten, denied the several material al-
legations of the complaint, but admitted that the $3,000 was
paid to John F. Cotten by C. L. Cotten in payment’ of a debt,
and within the four months as alleged.

The evidence discloses the following uncontradicted facts:
On 27 March, 1901, the bankrupt’s store at Albemarle was de-
stroyed by fire. His goods were insured in the sum of $8,000—
$2,000 in the North Carolina Home, $4,000 in the Traders’ Ins.
Co and $2,000 in the Virginia State. On 21 February, 1902,
he compromlsed the policy in the North Carolina Home for

2 .
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$1,000 cash. On 13 February, previous, his attorney compro-
mised the $4,000 Traders’ policy and received $2,500. The at-
terney retained $500 for services and paid the bankrupt $2,000,
which money or check for the same he deposited in the Gabarrus
Savings Bank, of Albemarle, on 19 February, 1902, to the credit
of John F. Cotten, and in his name. The cash the bamnkrupt
received froem the North Carolina  Home he deposited in the
Davis-Wiley Bank, Salisbury, on 22 February, 1902, in the
name of and to the credit of John F. Cotten. On 7 April an
involuntary petition in bankruptey was filed, and on 25 April
he was adjudged a bankrupt and the plalntlff elected

trustee in bankruptey. (4)

There are several exceptions appearing in the record,
which we have carefully examined, but deem it unnecessary to
notice except to say that they are without merit. .

The only exceptions we .desire to notice more at length are
those relating to the issues and the burden of proof. We think
the issues submitted are more than sufficient to develop the
whole case and give plaintiff and defendant full scope to present
to the jury evidence upon every issue raised by the pleadings.
Issues arise upon the pleadings and not upon evidential facts.
All that is requisite is that the court shall submit issues in such
" form -as when answered either way may be the basis for its
judgment. Cumming v. Barber, 99 N. C., 332. In his very
able argument, as well as in his brief, Mr. Kluttz, counsel for
defendant, 1aid almost entire stress upon the alleged errors of .
the trial judge in charging upon the burden of proef in respect
to the first and fourth issues. In the view we take of this case
it 18 unnecessary to consider the charge in detail in reference to
the issnes. The Bankrupt Act defines a preference, Section 60,
(a) to consist in the payment by a debtor to one creditor of a
greater percentage of his debt than he is able to pay to all other
creditors of the same class, and (b) the same section denounces
the penalty imposed on the giving of a preference to be that
if such preference has been made, and the person receiving it
or his agent acting in the matter for him had reasonable cause
to believe that a preference was intended, then the same is
voidable and made recoverable by the trustee. '

From the reading ‘of these sections it is clear that the mak-
ing of the preferénce and incurring its penalty are wholly inde-
pendent of any idea of frand whatever—the statutes simply say- -
ig in plain terms what a preference is, and in terms equally
plain the penalty of it.

A payment of money is a transfer of property under the
definition of the word “transfer” as used in the sectioms

) 3
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( 5 ) of the Bankrupt Act. Pirie v. Trust Co., 182 U. 8., 438;
In re Fizen, 50 L. R. A., 605; Sherman v. Luchart, 70
S. W., 388. To make a transfer voidable within the provisions
of the act, it is necessary to establish four facts:
. 1. The insolvency of the transferrer.

2. The obtaining by the creditor of a larger percentage of his
debt than any other creditor of the same class.

3. The giving of a preference within four months before the
Ailing of a petition in bankruptey.

4. Reasonable cause upon the part of the creditor to believe
that a preference was intended. Sebring v. Wellington, 63 N.
Y. App. Div., 498.

We think his Honor should have instructed the jury upon
the entire evidence, and in any reasonable view of it, if found
to be true, that the plaintiff is entitled to recover the $3,000,
and that they should answer the issues, as the jury did answer
them. The jury having found all the issues in favor of the
plaintiff thereby declared that they found the facts to be as testi-
fied to by the witnesses, inasmuch as the defendant offered noth-
ing in contradiction. The uncontradicted evidence establishes
each of the four essential facis necessary to a recovery, and we
do not see that any other inferences can be reasonably drawn
from it. o

The insolvency of the bankrupt at the time he made the al-
leged payment is an irresistible, conclusion from the evidence.
His indebtedness amounted to from $12,000 to $16,000, and his
assets, “‘exclusive of property transferred or conveyed in fraud
of creditors,” amounted to $13,000. Hence it follows that the
admitted payment of the $3,000 within the four months was a
much larger percentage of John F. Cotten’s debt than could be
paid any other creditor of the same class.

This brings us to consider the fourth essential fact. We ad-
mit, as broadly as the defendant contends for, that the creditor

must have reasonable cause to believe the debtor insolvent
( 6 ) in fact, as a foundation for reasonable cause to believe

that an unlawful preference was intended. In re Eggert,
3 Am. Bankrupt Rep., 541; Grant v. Bank, 97 U. S., 80. We
think the uncontradicted and unexplained evidence establishes
that at the time of and before the preferential payment, C. L.
Cotten, the bankrupt, was the general confidential financial
agent of his father, John F. Cotten, and that he practically
made such payment to himself as his father’s agent. The testi-
mony of several witnesses tends to prove conclusively that for
some time prior to his failure C. L. Cotten had charge of all
the business of John F. Cotten, in Albemarle; that he was his

4
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financial agent there; that people generally transacted business
with C. L. Cotten for John ¥. Cotten, and that he collected
and paid out money for his father. The evidence shows that
C. L. Cotten had control of the bank account of John F. Cotten
from 1900 till the latter’s death; that he drew checks against it
and signed them “John F. Cotten, by C. L. Cotten,” and that
such checks were paid by the bank. The officers of the bank
recognized him and did business with him for several years, and
at the time when the payment was made, as the generally ac-
credited financial agent of John F. Cotten. In fact, C. L. Cot-
ten drew on this very insurance money, deposited to his father’s
credit by such checks, and they were always honored. A review
of the entire evidence tending to prove the agency is unnecessary
and would be tedious. Suffice it to say, it establishes the agency
most conclusively, and there is nothing to contradict it. The
only witness offered by the defendant was the daughter of John
F. Cotten, whose evidence tended to contradict nothing and to
prove no material fact, except that John F. Cotten learned
speedily of the fire which destroyed his son’s property.

It being established that C. L. Cotten, at the time of the pay-
ment, was his father’s general financial agent and that he prac-
tically paid himself for his father, it follows that his personal
knowledge of his own utter insolvency is imputable to
his principal, and that the father is affected by all ( 7 )
knowledge possessed by the son, his agent.

It is not necessary for the plalntlﬂ to show a fraudulent in-
tent upon the part of John ¥. Cotten or that John F. Cotten
did not give a present fair consideration for the $3,000. There-
fore the first and second issues were unnecessary, although found
for the plaintiff. The two vital issues are the third and fourth.
If the effect of this transaction is to give John F. Cotten a
greater percentage of his debt than others of the same class get,
it is voidable and the money may be recovered, provided John
F. Cotten had reasonable cause to helieve that it was intended
as a preference. Crooks v. Bank, 2 Am. Bankrupt Cases, 243;
Blakey v. Bank, ibid., 459.

There is no ev1dence that John F. Cotten personally knew of
or participated in this transaction. His son, who acted in the
Zual relation of débtor and general financial agent, did all that
was done. In his capacity as financial agent he received the
money for his father from himself, as debtor, and as agent
checked on it and paid it out. This agent—debtor, C. L. Cotten,
evidently knew he was hopelessly insolvent, and he therefore

" hurried to compromise his insurance policy and deposited the
proceeds to his father’s credit,’ and thereby gave him an unlaw-
' 5
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ful preference over the other creditors. No other inference can
be reasonably drawn from the uncontradicted evidence,

It is an old and well-established rule that the principal is
bound by any notice acquired by his agent during the course
of the agency. It is a familiar maxim of the law that “notice
to the agent is notice to the prineipal” Reinhard on Agency,
see. 354

This rule of constructive notice to the principal is based upon
the identity of principal and agent, and upon the theory that
the agent has discharged his duty by giving information to his
prineipal.

Therefore it is held that Where the agent had reason-

: ( & ) able cause at the time to believe the debtor insolvent, and

knew that the transaction was in fraud of the bankrupt

law, it is the same as if the creditor had himself taken part

therein, with the same cause to believe and the same knowledge.

Sage v. Wyncoop, 21 Fed. Cases, 147;'s. ¢, 104 U. S, 319;

Rogers v. Palmer, 102 U. S., 263; Collier on Bankruptey, 425.

The authorities are uniform and abundant that any knowledge

possessed by the agent of the creditor may be imputed to the
latter.

We thus see that every essential element of proof necessary
to a recovery is disclosed’' by the uncontradicted evidence. Neo
counter proof was offered and no explanation, and, as but one
inference can reasonably be drawn from all the evidence, the
court would have been justified in instructing the jury that in
any view of the evidence, if the jury found it to be true, the
plaintiff is entitled to recover the $3,000.

Affirmed. .
Cited: Kimberly v. Howland, 143 N. C,, 400.

(%), e ‘

HILL v. DALTON.
(Filed 15 November, 1905.)

Processioning—Burden of Proof-—Deeds—Boundaries—N atu-
ral  Object—Course and Distance—Title—Location  of
Grants—Evidence—Declarations as to Boundaries.

1. In a proceeding under the “Processioning Act,” chapter 22, Laws 1893,

~ to establish a disputed line, the burden of proof is upon the plaintiff.

2. Whenever a, natural boundary is called for in a patent or deed, the
line is to terminate at it, however wide of the course called for it
may be, or however short or beyond the distance specified.

6
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3. Whenever it can be proved that there was a line actually run by the
surveyor, was marked and a corner made, the party claiming under
the patent or deed shall hold accordingly, notwithstanding a mis-
taken description of the land. )

4. In a processioning proceeding the plaintiff may not, where there is
a call for course and distance and a natural object or line of an-
other tract, stop at the end of the call for course and distance, but
must either show.the location of the natural object or the line called
for, or show that at the time his line was surveyed, a line was run
and a corner marked corresponding with the call for course and
distance, or that there was never any such object or line, as called
for.

The question of title is not in issue in a proceeding for processmmng
for establishing a disputed line.

. In a processioning proceeding, where the question in eontroversy was
the location of the R grant, and to do this it was necessary to locate
the M grant, evidence to show that the latter was not properly
located because it did not correspond with the former, was properly
excluded, as the lines of the senior grant, the controlling object, can
not be established by the lines of the junior grant.

The declaration of a person deceased, at the fime of the trial, in
regard to a cormer or line in controversy, is competent, provided
the declarant had opportunity of knowing, had no interest in mak-
ing the declaration at the time and that it was ante litem motam.

[

>

ol

Proceeping by J. H. Hill against Thornton Dalt(gl (10)
and others, brought before the Clerk of the Superior
Qourt and heard upon. appeal by Judge Chas. M. Cooke and a
jury, at the March Term, 1905, of Forsyrn. From a judgment
for the defendants the plaln’rlff appealed.

Manly & Hendren and Watson & Buxton for the plaintiff.
Lindsay Patterson for the defendants. :

Coxnogr, J. This is a proceeding instituted pursuant to the
provigions of chapter 48 of The Code, as amended by chapter
22, Laws 1893, commonly known as “The Processioning Act.”
The case was before us on appeal at the Fall Term, 1904, Hill
v. Dalton, 136 N. C., 339. The proceeding was conducted
through its several statutory stages until it reached the Superior
Court, and was then tried upon a single issue directed to the
inquiry in respect to the true line of plaintiff’s land. It would
be- diffieult to state the contentions upon which the exceptions
to his Honor’s rulings are based, without reference to the map
which was in evidence.

Plaintiff introduced a grant to John Rights, bearing date 14
January, 1795, describing a tract of 200 acres. ‘Beginning at
a pine, Jacob Blum’s corner, east with his line 57 chains to a
white oak in James McKaughan’s line; south 35 chains and 9

7
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links, crossing two branches to pointers in said McKaughan’s
line; west 57 chains to a stake; north 35 chains, 9 links, to the
beginning.” Plaintiff introduced several deeds conveying said
land, by the same description, until the title vested in A. D. Me-
Cumbie; he then showed mortgage deed from MecCumbie to
Belo, containing covenants of seizin, against encumbrances and
general warranty ; deed from Belo to plaintiff; all of said deeds
containing same description. There was evidence, in respect to
which there was no controversy, that the Rights grant began at
the 8. W. corner of the Jacob Blum grant located by the sur-

veyor at a stone on the map at A. It was also shown
(11) that the 57 chains in the first call gave out at B; that

there was a small black gum at that point. Those de-
fendants, claiming under the McKaughan grant, introduced a
grant to James MeKaughan bearing date 9 November, 1784.
This grant covered 460 acres. “Beginning at a pine on the
west side of the creck, running north 93 chains to a pine, east
49 1-2 chains to a black oak; south 93 chains to a pine; then
west to the beginning.” There was evidence tending to show
the loeation of the grant as appears on the map, W, Q, N, M.
Plaintiff denied that the McKaughan grant was correctly lo-
cated. 'Ghere was evidence tending to sustain plaintiff’s conten- .
tion in this respect. Plaintiff insisted that he was not called
upon to locate the McKaughan grant, although called for by
the Rights grant; that as defendants claimed under the grant,
the burden was upon them to locate it; that if they failed to
- do so he was entitled to locate his land according to the course
and distance, disregarding the objects called for. If plaintiff
is correct in his contention, his true lines would be A, B, C, D,
thence to the beginning. His Honor instruected the jury “that
the burden was on the plaintiff to establish the true boundary in
dispute between the parties; that as the grant under which
plaintiff claimed called from its beginning point east 57 chains
to McKaughan’s line, the burden was on the plaintiff to estab-
lish by a preponderance of the evidence the true boundary line
of the McKaughan grant.” The court stated the same proposi-
tion in other forms and declined to give an instruction asked by
plaintiff, putting the burden upon the defendant. Plaintiff’s
exceptions present the question whether there was error in the
instruetion given and in refusing that asked. Upon the former
appeal this question was not presented or argued. - We did not
otherwise decide it than to say, “As the plaintiff is the actor, it
would seem that the burden is on him to make good his con-
tention.” As the question is now fairly presented and has
been argued, we deem it proper to treat it as open and en-



N. C] FALL TERM, 1905.

*  Hin v. DALTON,

deavor to lay down the rule for guidance in like cases in ( 12')
the future. In those cases which have been before this

Court involving the construction of the statute, we do not find
any expression of opinion regarding the rule of practice in this
respect. - The proposition that the party holding the affirmative
of the issue carries the laboring oar, or has the burden of mak-
ing good. his allegation, is elementary. He meets this require-
ment by introducing testimony, which the court deems sufficient
to take the case to the jury. He may, in certain cases, after the
introduction of testimony, rely upon any presumption which the
law raises and which becomes ewidence from which, unless re-
butted, he may call for a verdict. These principles are all of
common knowledge and illustrated in practice by numerous
cases in our reports. . The only question is the extent and man-
ner of their application to this unique proceeding with which
we are dealing. In the absence of any authority, courts are
compelled to resort to “the reason of the thing.” It is imprac-
tieable, if not impossible, to try and determine controversies of
fact without adopting some. principle or rule for determining
which of the parties shall first produce testimony, or, in the
language of the books, “go forward.” 1 Greenleaf, sec. 14;
Thayer on Ev., 353. If no evidence has been produced, it is
clear that the court would have instructed the jury to find the
issue against the plaintiff, that is, that he had not established
his line. It behooved him, if he would persuade the jury to
find the fact to be as alleged, to introduce evidence. There-
fore, in' the ordinary acceptance of the term, and, as generally
understood in practice, the burden of proof was upon him. We
see no reason why the general rule should not apyply in a pro-
ceeding Instituted to establish a disputed line. The plaintiff
says, conceding this to be true, he was only required to locate
his land according to the calls in his grant; that he was entitled
to have the lines called for in the absence of any evidence on the
part of the defendant declared to be the true line. Upon

this contention the inquiry arises, what is necessary for ( 13)
the plaintiff to show to locate his grant? e says that, '
having shown the beginning point to be at A, he may locate
according to the calls by course and distance. This presents the
question, what are the calls in the grant? and thus we reach the
real question raised by his Honor’s charge and the exception
thereto. His Honor’s opinion was that the controlling eall in
the first and second line is the McKaughan grant. In Cherry
v. Slede, 7 N. C., 82, Cuigr Justice Tavror examined the
cases decided prior to 1819 and carefully reviews them in an
able and exhaustive opinion. He discusses the history and

9
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redsons upon which the court had proceeded in questions of
boundary where there is a variance between the calls for course
and distance and natural objects or lines of other tracts of land.
Without undertaking to do more than refer to this “mine of
learning,” we find that the rules there announced have been
uniformly followed by this Court. “That whenever a natural
boundary is called for in a patent or deed the line is to termi-
nate at it, however wide of the course called for it may be, or
however short or beyond the distance $pecified. The -course
and distance may be incorrect from any one of the numerous
causes likely to generate error pn such a subject; but a natural
object is fixed and permanent, and its being called for in the
- deed or patent marks beyond controversy the intention of the
party to select that land from the unappropriated mass.” There
is a second rule which makes an exception to the first. “When-
ever it can be proved that there was a line actually run by the
surveyor, was marked and a corner made, the party claiming
under the patent or deed shall hold accordingly, notwithstand-
ing a mistaken description of the land.” The rule is stated in
Ghlehrist v. McLaughlin, 29 N. C., 310: “When another line
is called for and distance gives out before reaching the line
called for, the distance is to be disregarded.” Jefferson v. Mc-

Ghee, 84 N. C., 832. In Corn v. McCrary, 48 N. C,,
(14) 496, it is said that the line of another tract controls

eourse and distance, and it makes no difference whether
such line be marked or unmarked. Nash v. R. R., 67 N. C,
418 ; Dickson ». Wilson, 82 N. C., 487. When the plaintiff in-
troduced the John Rights grant it was incumbent upon him to
locate it in accordance with the controlling calls. When it ap-
peared by the evidence of the surveyor that at the end of an east
line of 57 chains there was no white oak or line of the Me-
Kaughan grant, it behooved him to go further and show either
where the McKaughan line was or that the line relied on by
him was surveyed, marked, and the corner marked at the end of
the call. In the absence of any testimony in either respect he
had failed to locate his grant or establish his line, that being
the matter in controversy. This may not be true in actions of
a strictly adversary nature involving title. In such cases the
plaintiff is ordinarily required only to make out a prima facie
case, but here the plaintiff, actor, has undertaken to establish
the true location of his line. We are of the opinion, in this pro-
ceeding, that he may not, where there is a call for course and.
distance and a natural object or line of another tract, stop at
the end of the call for course and distance, but must either
show the location of the natural object or the line called for, or

10 :
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show that at the time his line was surveyed a line was run and
a corner marked corresponding with the call for course and
distance, or that there was never any such object or line as
called for. The question of title is not in issue in this proceed-
ing. We confine our ruling to a proceeding for processioning
for establishing a disputed line. - The objective and controlling
point in the location of the Rights patent is the white oak in the
MecKaughan grant, and until that is ascertained the plaintiff
can not ask the jury to find his true line as he contends. The
defendants having shown the McKaughan grant and introduced
evidence in regard to its location, the inquiry was narrowed to
the single question whether such evidence was to be ac-
cepted by the jury as true. In considering the evidence (15 )
it was necessary for the court to instruct them in respect
to the burden of proof. If they believed the defendant’s evi-
dence in this respect the plaintiff could not further proceed but
for the rule that they would disregard the course and distance,
and carry his first call to the nearest point in the grant. If
they did not believe the evidence the plaintiff had failed to
locate hig grant, and the jury would have been compelled to find
thet they could not locate his true line. The same result would
follow if the evidence was so balanced that they could not say
how the matter was. The law declares the MecKaughan grant
to be his boundary; the burden was upon him to show where it
was. We concur with his Honor’s instruction. The jury fol-
lowed the call as far as possible, and then made such deflections
as was necessary to carry them to the McKaughan grant. An
examination of the plats set out in several of the cases in our
reports show a much more radical departure from the course
and distance to reach the natural object or line called for. The
Jury reached the McKaughan grant at 6, and ran back to 5, in
this way answering the second call along the MeKaughan line; a
line from B to C would not, according to the location of the
MeKaughan grant, have met this call.

The plaintiff proposed to ask the surveyor, “If the true lo-
eation of the MeKaughan grant is, as appears on the map,
W, Q, M, N, would the first call of the Rights grant—the be-
ginning point being established at A—ever reach any line of
‘the McKaughan grant?’ TUpon objection the question was ex-
cluded. The plaintiff stated that his purpose in asking the
question was to show that the first line of the Rights grant, if
extended, would not strike the line of the McKaughan grant
anywhere, and therefore the McKaughan grant was not prop-
erly located. This inquiry presents the question, in another
aspect, passed upon in this case in the former appeal. The

¥
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question in controversy was the location of the Rights grant—
to do this it was necessary to locate the McKaughan
(16 ) grant-——the proposition was to show that the latter was
not properly located because it did not correspond with
the former. If permitted it would be to establish the lines of
the senior grant, the controlling object, by the lines of a junior
grant, the very object which was controlled by the senior. The
fact that the course and distance called for in the junior grant
did not reach the line of the senior grant was no evidence of
the location of the latter. This would be to reverse the rule by
having the junior grant, the location of which is the matter in
controversy, to control the location of the senior. For.the rea-
sons given and upon the authority cited in the former opinion
we sustain his Honor’s ruling.

Plaintiff testified that after he purchased, McCumbie pointed
out the corner of the land. He was then asked, “What corners
did he point out to you?’ Objection by defendant sustained,
and plaintiff excepted. McCumbie was dead at time of the
trial. It is abundantly settled in this State that the declara-
tions of a person deceased, at the time of the trial, in regard to
a corner or line in controversy, is competent, provided the decla-
rant had opportunity of knowing, had no interest in making
the declaration at the time and that it was ante litem motam.
In Sasser v. Herring, 14 N. C., 340, the rule is stated, and in
Yow v. Hamalton, 136 N. C., 357, Mz. Justice WALKER restates
it in the light of all of the decisions of this Court, which are
cited and the language of several of them quoted and commented
upon. It is needless to do more than refer to that well-consid-
ered opinion. That the admission of the declaration of a single
person under the limitations preseribed is an exception to the
general rule, is conceded. It is also said that the conmcession
made by the Court in this respect was largely due to the pecu-
liar condition existing in the early settlement of our State. It
would seem that the reason of the rule suggests that it should
not be extended beyond its original scope. The plaintiff did

not bring himself within the well-defined limitations
( 17) upon which such declarations are admissible. There is

nothing in ‘the record to show or indicate whether the
declaration if made was ante Litem motam. Before the decla-
ration in any aspect was admissible the plaintiff should have
brought it within the well-defined limitations—in respect to
time, interest, death and knowledge of the declarant. It is not
clear that the declaration is not incompetent for another reason.
There is no difficulty in saying, as a matter of law, what the
boundaries of the Rights grant are. The only difficulty is in
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saying where they arve. There is but one way in which the
plaintiff can avoid the rule which carries his first line to the
McKaughan grant, by showing that at the time the line was
surveyed it was marked and the corner marked. To show the
_declaration of a deceased owner otherwise competent as to the
corners of the Rights land, would be but slight, if any, evidence
of the McKaughan grant. Caraway v. Chancy, 531 N, C., 361;
Roberts v. Preston, 100 N. (., 243, We have examined the
record with care and find no error in his Honor’s ruling. The
judgment must be

Affirmed.

Cited: Whitaker v. Cover, 140 N. C., 284; Moore v. McClain,
141 N. O,, 480; Broadwell v. Morgan, 142 N. C., 418; Woody
v, Fountain, 143 N. C., 69; Lumber Co. v. Branch, 150 N. C,,
241 Whitfield v. Roberson, 152 N, C., 100.

(18)

BUNKER v. BUNKER.
(Filed 15 November, 1905.)

Judgments—Estoppel-—A ccounting—Exceptions—Appeal—
: Practice.

1. A judgment is an estoppel as to the issues raised by the pleadings,
and which could be determined in that action and not only as to
those actually named in the judgment.

-2. This doctrine of estoppel does not extend to any matters which might
have been brought into the litigation, or any cause of action which
the plaintiff might have joined, but which in fact is neither joined
nor embraced by the pleadings.

3. In an action for an accounting where it is alleged that a certain item
of costs in another action was a proper charge against the defend-
ant, and was first allowed by the referee and afterwards omitted
from his account reported in obedience to an order requiring a new
account to be taken and stated, to which omission plaintiff excepted
and thereafter a final judgment was rendered which did not in
terms include this allowance, but provided on the contrary that
plaintiff should recover a certain sum and the costs of action,
which necessarily excluded from the judgment the recovery of said
certain item of cogts: Held, that the court erred at a subsequent
term in ordering the case reinstated on the docket for further pro-
ceedings where there was no exception to the judgment and no
appeal taken therefrom.

4. A judgment is final which decides the case upon its merits, without
any reservation for other and future directions of the court, so that
it is not necessary to bring the case again before the court.

13
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5. Where, in an action for an accounting by the terms of the judgment
(which wag final and to which there was no exception’), the account
was closed to the day of its rendition, no other or further account-
ing could be ordered in respect to matters not included in that suit,
but such relief must be sought in a new and independent action.

6. Where a final judgment was rendered and no exception was entered
and no appeal taken, but the amount recovered and the costs were
paid, the vitality of that suit and the judgment therein was fully
spent and the latter ean not be re-opened and the suit revived by
any sort of proeeeding known to the law.

(19) Aocrion by C. W. Bunker against Adelaide Bunker
and another, heard by Judge O. H. Allen, upon the orig-
inal papers, at the August Term, 1904, of SURRY.

Plaintiff, C. W. Bunker, in behalf of himself and as admin-
istrator with the will annexed of his father, Chang Bunker,
and as guardian of Hattie Bunker, another child, brought this
action against the defendant, Adelaide Bunker, widow of Chang
Bunker, for a construction of his will and an accounting in
respect to certain rents and profits received from the lands de-
vised to her and others in her husband’s will. Her codefend-
ants are the other children of the testator and the husbands of
those who are married. The clause of the will in question pro-
vided that if the rents and profits of his lands should be more
than is necessary for the support of his “single and infant chil-
dren and his wife,” the residue should be equally divided among
all hig children. The court, at August Term, 1886, construed
the will and ordered a reference to R. S. Folger to take and
state an account of rents and profits in the hands of the defend-
ant, Adelaide Bunker, and to ascertain and report the residue,
if any, going to the children. The referee reported and, among
other items of the aceount, charged the said defendant with the
sum of $525.15, amount of costs paid in the suit of Jones v.
Bunker, concerning a part of the land, and interest on the same, -
$367.68. Defendant, Adelaide Bunker, excepted to this charge;
the court (Judge Boykin presiding), at the Spring Term, 1893,
overruled this exception and, having sustained certain other ex-
ceptions of the said defendant, recommitted the case, with direc-
tions to the referee, to the end that the account might be cor-
rectly taken and the trué balance ascertained according to law.
A new account was taken and stated by the referee and reported
to the court. In this account the said defendant was again
charged with the costs paid by C. W. Bunker in the suit of

Jones v. Bunkér, to be paid out of the rents and profits

{ 20) of the land. To this there was no exception, but exeep-

) tions were filed to other items, and at the hearing, Fall

Term, 1895, the court, having considered the exceptions and
14
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concluding that the account had been taken on a wrong prinei-
ple, set it aside and ordered a new account to be taken in ac-
cordance with the directions then given. The referee reported,
and in the account stated by him failed to charge or to make
any reference to the item of cost in the suit of Jones v. Bunker.
Among other exceptions of plaintiffs to this report, not neces-
sary to be stated, was the following: That the referee failed
to find the amount, $525.15, paid by C. W. Bunker, as costs in
the ease of Jones v. Bunker, with interest on the same, as here-
tofore found by the referee to be due C. W. Bunker, to be a first
lien on said estate or to be first paid out of the rents and profits
of the land described in the pleadings in this case. At the No-
vember Term, 1900, the court (Judge Temberlake presiding),
after sustaining one of defendant’s exceptions to the report and
overruling others, and after overruling all of plaintiff’s excep-
tions, including, of course, the one as to the costs in the suit of
Jones v. Bunker, “adjudged that the heirs at law of Chang
Bunker (plaintiffs and defendants, who are named in the judg-
ment), recover the sum of $801.51, with interest thereon from
.the date of the payment, and also the costs of the case to be
taxed by the clerk.” There was no exception to this judgment
and no appeal therefrom. The case disappeared from the trial
docket and was transferred to the judgment docket. The amount
of the judgment was fully paid, as counsel admitted in this
Court. At Fall Term, 1904, on motion of the plaintiffs, after
notice the court ordered the case to be reinstated for further
proceedings. After reciting that at Spring Term, 1893, the
plaintiff had been allowed by the court, upon the report of the
referee, the amount of the costs in Jones v. Bunker, and that
there had been no return or report of rents and profits by de-
fendant Adelaide Bunker since 1897, the court ordered

a reference for the purpose of having taken and stated { 21)
an account of rents and profits since that time and di-
rected that the amount of the costs in Jones v. Bunker, so al-
lowed by the referee and court at a former term, be paid out of
any surplus of rents and profits. The defendants excepted to
this order and appealed, for the following reasons among others:
(1) That the order is not supported by the record; (2) that
the order reinstating the cause is erroneous, the judgment of
Judge Timberlake being final; (8) that the order recommitting
to a referee the claim of plaintiff, C. W. Bunker, for the costs
in the suit of Jones v. Bunker, is erroneous, as this item was
presented by the exceptions to the report heard before Judge
Timberloke and passed on by him, and no exceptions were filed
to his judgment. :

' 15
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Watson, Buzton & Watson for the plaintiffs.
Carter & Lewellyn and Manly & Hendren for the defendants.

WALEKER, J., after stating the case. There were several im-
portant questions discussed in this case, but the only one we
need consider is that which relates to the nature and legal effect
of the judgment rendered at November Term, 1900, when Judge
Timberlake presided. If it was a final judgment the plaintiffs
can not be heard upon any matter which, was litjgated in the
action and which was necessarily determined by it. In such a
case, the matter in dispute having passed in rem judicatam, the
former decision is conclusive between the parties, if either at-
tempts, by commencing another action or proceeding, to reopen
the question. This doctrine is but an outgrowth of the familiar
maxim that a man shall not be twice vexed for the same cause,
and the other wholesome rule of the law that it is the interest
" of the State that there be an end of litigation and consequently

a matter of public concern that solemn adjudications of
(22) the courts should not be disturbed. Broom’s Legal

Maxims (8 Ed.), 8380, 331. “If,” says Lord Kenyon,
“an. action be brought and the merits of the question be dis-
cussed between the parties and a final judgment obtained by
either, the parties are concluded and can not canvass the same
question in another action, although, perhaps, some objection or
argument might have been urged upon the first trial which
would have led to a different judgment.” Greathead v. Brom-
ley, 7 Dunf. & East. (7 T. R.), 546. And again, in another
case, he says: “After a recovery by process of law there must
be an end of litigation; if it were otherwise there would be no
security for any person, and great oppression might be done
under the color and pretense of law.” Marriott v. Hampton, 7
Dun#. & East., 269. “Good matter must be pleaded (or brought
forward) in good form, in apt time and in due order, otherwise
great advantage may be lost.” Coke, 308b. If there be any
one principle of law settled beyond all dispute it is this, that
whensoever a cause of action, in the langnage of the law, transit
in rem judicatom, and the judgment thereupon remains in full
force and unreversed, the original cause of action is merged and
gone forever, and so it is, also, that if the plaintiff had an op-
portunity of recovering something in litigation formerly be-
tween him and his adversary, and but for the failure to bring
it forward or to press it to a conclusion before the court, he
might have recovered it in the original suit; whatever does not
for that reason pass into and become a part of the adjudication
of the ecurt ig forever lost to him. U. 8. v. Leffler, 11 Peters,
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101. Judge Willes thus states the rule: . “Where the cause of
action is the same and the plaintiff has had an opportunity in
the former suit of recovering that which he seeks {o recover in
the second, the former recovery is a bar to the latter action.”
Nelson v. Couch, 15 C. B. (N. 8.), 108; (s. ¢., 109 E. C. L,,
108). These principles have been fully adopted by us, as will
appear in T'yler v. Capeheart, 125 N. O., 64, where the
doctrine as to the plea of former judgment is concisely (23 )
and accurately stated as follows: “The controverted

point in that case (Wagon Co. ». Byrd, 119 N. C., 460) was
whether a judgment was an estoppel as to the issues raised by
the pleadings, and which could be determined in that action, or
only as to those actually named in the judgment. . The court
held the former to be the rule settled by the reason of the thing
and by the authorities. It was not held that where (as in the
present case) other causes of action could have been joined the
judgment was final as to them also. It was only intended to say
that the cause of action embraced by the pleadings was deter-
mined by a judgment thereon, whether every point of suech
cause of action was actually decided by verdict and judgment
or not.  The determination of the action was held to be a de-
cision of all the points raised therein, those not submitted to
actual issue being deemed abandoned by the losing party, who
did not except.” And in Wagon Co. v. Byrd, supra, it is said:
“The judgment is decisive of the point raised by the pleadings
or which might properly be predicated upon them.” The doc-
trine does not extend fo any matter whick might have been
brought into the litigation, or any cause of action, which the
plaintiff ‘might have joined, but which in fact was neither
joined not embraced by the pleadings. Tyler v. Capeheart,
supra.

Applying the foregoing and familiar principle to our case,
we find that the facts bring it clearly within its scope and in-
fluence, and certainly at least so far as the matter of costs in
“the suit of Jones v. Bunker is concerned. It was an item in the
aceount originally and was properly considered by the referee
as it is alleged in the complaint, and denied in the answers, that
it is a proper charge against the said Adelaide Bunker, and
should be paid out of the rents and profits of the land. It was
at first allowed by the referee and afterwards omitted
from his account reported in obedience to an order re- ( 24 )
quiring a new account to be taken and stated. To this
. omigsion plaintiffs excepted, and if it be conceded that the ex-
ception was directed only to the failure of the referee to charge
the former allowance upon the rents and profits, and this seems
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to be so, it nevertheless appears that the plaintifis permitted
what is in form and substance a final judgment to be rendered,
which did not in terms include this allowance, but provided on
the contrary that plaintiffs should only recover a certain sum
and. the costs of the action, which necessarily excluded from the
judgment the recovery of the costs paid in the suit of Jones v.
Bunker. That this was a final judgment there can be no doubt.
It possessed all of the elements and characteristics of such a
judgment. It decided the case upon its merits, without any
reservation for other and future directions of the court, so that
it was not necessary to bring the case again before the court;
and when it was pronounced the cause was at an end, and no
further hearing could be had. Flemming v. Roberts, 84 N. C,
532; McLaurin v. McLaurin, 106 N. C., 331. All discussion of
questlons involved in that suit is shut out by thé judgment. This
ruling applies with equal force, we think, to the other branch
of the order which required the referee to take an account of
the rents and profits received since March, 1897. By the very
terms of the judgment the account was closed to the day of its
rendition and no other or further accountmg could be ordered
in respect to matters not included in that suit. Such relief
must be sought in a new and independent action.

The judgment was rendered at November Term, 1900. No
exception was entered and no appeal taken, but the amount re-
eovered and the costs were paid. When this was all done by
and with the acquiescence of the plaintiffs, the vitality of that
suit and of the judgment therein was fully spent, and the latter
could not be reopened and the suit revived by any sort of pro-

“eeeding known to the law.
The court erred in making the order and the case is
(25 ) remanded with directions to set it aside and to deny
plaintiffs’ motion. .
Reversed.

Cited: Settle v. Settle, 141 N.C, 570 qhakespeme v. Land
Co., 144 N. C., 521,
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LYLES v. CARBONATING CO.

(Filed 22 November, 1905.)

Res Ipsa Logquitur—Effect—Prayer for [nstruction.

1. The doctrine of res ipsa logquitur does not dispense with the rule that
he who alleges negligence must prove it. It is simply a mode of -
proving negligence and does not change the burden of proof.

2. An exception that the court failed to explain fully to the jury ‘the
doctrine of res ipsa loguitur can not be sustained, where the appel-
lant failed to hand up a prayer for instruction to that effect.

Aorion by Jarvis Lyles, Administrator, against Brannon
Carbonating Co., for the alleged negligent killing of the plain-
tiff’s son, Charles Lyles, heard by Judge C. M. Cooke and a
jury, at the Oectober Term, 1905, of MEckrENsUrRe. The fol-
lowing issue was submitted: “Was the death of the plaintiff’s
intestate caused by the negligence of the defendant, as alleged
in the complaint?”  The jury answered it “No.” From a judg-
ment dismissing the action the plaintiff appealed.

Stewart & McRae for the plaintiff.
Burwell & Cansler and T. C. Guthrie for the defendant.

Brown, d. The evidence discloses that the plaintiff’s intestate
was killed by the explosion of a sdda water tank made of copper
and lined with block tin, which was being charged with gas at
the bottling works of the defendant in Charlotte. The tank
did not belong to the defendant, but had been borrowed
by it on the same day, and an hour or so before the ex- ( 26)
plosion, from the Charlotte Drug Co., of which W. M.
Wilson was the president, the loan having been made by said
Wilson. . No negligence is alleged in the complaint as to the
manner of charging the tank or in respect to the actions of the
servanis of the defendant, upon whom devolved the duty of re:
ceiving, examining and charging the tank. The negligence al-
leged in the complaint consisted solely in using a defective tank.

There are several exceptions in the record relating to the ad- .
mission and rejection of evidence. We have examined them
carefully and think they are without merit. Mr. McRae, the
counsel for the plaintiff, in an. able argument rested his main
contention upon two alleged errors in the charge of the court:

1. Becanse his Honor erred in instructing the jury that the .
burden of proof upon the issue was on the plaintiff.

: 19
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2. Because his Honor in his charge failed to explain fully to
the jury the doctrine of res ipsa loguitur.

-It has never been decided in this State that where the prinei-
ple of res ipsa loquitur applied its effect was to shift the burden
of proof upon the issue of negligence. In an action for dam-
ages for death by wrongful act, the burden is on the plaintiff
upon, the issues of negligence and damages (the only issues in
this.case), and if an accident happened out of the ordinary, our
Court has never said that this circumstance established the
plaintiff’s case and shifted the burden of proof upon the issue
over to the defendant. In those cases where the doctrine is ap-
plied this Court regards it as purely evidential, and the infer-
ence to be drawn from the fact of the accident is some evidence
which the court permits to go to the jury upon the question of
negligence, and the plaintiff is not required to prove the actual
facts showing the particulars wherein the defendant was negli-
‘ gent, but there is no presumption raised whereby the
'( 27 ) burden of proof is shifted.

Res ipsa loguitur does not dispense with the rule that
he who alleges negligence must prove it. It is simply a mode
of proving negligence, and does not change the burden of proof.
Labatt Master & Servant, sec. 834; Womble v. Grocery Co., 135
N. C., 481; Stewart v. Carpet Co., 138 N. C., 67. In the latter
case Mr. Justice WALKER says: “The law attaches no special
weight as proof to the fact of an accident, but holds it to he
'sufficient for the consideration of a Jury, even in the absence o
any additional evidence.” ) :

We think the jury had before them all the c¢ircumstances con-
nected with the accident, and doubtless gave them such weight
as they thought proper, and they seem to have drawn from the,
fact of an accident no inference of negligence.

As to the other contention of the plaintiff, we think it can
not be sustained. The doctrine that “the thing speaks for itself”
relates solely to the evidence which may go to the jury as some
proof of an alleged fact. It was therefore the plaintiff’s duty,
if he desired the court to charge upon this phase of the eyidence
more particularly, to hand up a prayer for instructions to that
effect. This the plaintiff failed to do. He can not now be
heard to complain for the alleged omission of his Honor to
charge upon that particular feature of the evidence, which the
-plaintiff himself did not regard of sufficient importance to call
attention to by appropriate prayers for instruction,

The charge of the able and careful judge who presided in the
court below has been closely examined. It appears tous to fully
cover the controversy and to be a very clear and correet sum-
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ming up of the contentions of the parties and the law appli-
cable to the case. We find no error in it. The judgment is

Affirmed.
Cited: Isley v. Bridge Co., 142 N. C., 222.

(28)
IN RE STEWART.

(Filed 22 November, 1905.)

Year's Allowance——Widow—Children Under Fifteen Years of
Age. .

In a proceeding for an allotment of year’s allowance, under Revisal,
secs, 3091-5, the widow, who declined to take two children by a
former marriage, under 15 years of age, and keep them for one year
and apply a portion of the money received as her allowance to their
support, is entitled to only $300, and not an additional $100 for
each of the children,

Arprication for year’s allowance for Irene E. Stewart,
widow of Frank P. Stewart, instituted before a justice of the
peace. From the finding of the commissioners there was an
appeal to the Superior Court, and from the ruling of the clerk
an appeal was taken to the judge at term, and heard by Judge
Charles M. Cooke, at May Term, 1905, of Sroxes.

The matter was heard upon an agreed statement of facts, of
which the following are material to a decision of the case:
Frank P. Stewart died testate on 1 November, 1904, leaving
an estate of the value of $3,490, all of which he bequeathed to
Maud S. Haywood, his eldest child. W. W. Haywood, husband
of the legatee, qualified as administrator cum testamento annexo
on 16 November, 1904, and took possession of the decedent’s
estate. At that time the widow, Irene Stewart, was ill at the
home of her mother in Sampson County. On 2 December,
1904, she dissented from the will of her husband, and on 28
December of the same year applied for her year’s allowance.
At the time of the death of Frank P. Stewart there lived with
him two of his children by a former marriage, George B. and
Frank P. Stewart, Jr., both under fifteen years of age. While
the widow was at the home of her mother these two children
were cartied by the administrator to his home in Charlotte,
where they have since resided and now reside. - On 15
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(29 ) March, 1905, the administrator wrote to the widow pro-

posing to pay her an allowance of $500 if she would take
the children of her deceased husband and keep, them for one
year, which proposition she declined, and made application to
a justice of the peace for the allotment of her year’s support.
The justice allowed her $500, and upon appeal to the Clerk of
the Superior Court this allowance was affirmed. In the hearing
before the clerk W. W. Haywood, who had qualified as guardian
of the two Stewart children, was made a party to this proceed-
ing. Upon appeal from the ruling of the clerk to the judge in
term judgment was rendered reducing the widow’s allowance to
$300, and by consent of the administrator and legatee an allow-
ance of $200 was made to the two children. The widow ex-
eepted to this judgment and appealed.

J. T. Morehead, W. P. Bynum, Jr., and G. S. Ferguson, Jr.,

for the widow.
W. F. Harding, for the administrator and guardian.

Broww, J. In this proceéding for the allotment of a widow’s
year’s allowance the appellant contends that she is entitled to
receive $300 for herself and $100 for each of the children for
her use and benefit. The appellee, administrator of the estate
and guardian of the.two members of the family of the deceased
under the age of fifteen years, contends, on the other hand, that
inasmuch as the widow has declined to take the two children
and keep them for one year, and apply a portion of the money
received as her allowance to their support, she is entitled to
only $300 and not to an additional $100 for each of the chil-
dren. We are of opinion that the contention of the appellee is
right, both upon reason and authority.

Statutes providing for the allotment of a portion of the prop-

erty of a deceased person for the support of the widow
(80 ) and family for one year have been in force in this State

since 1796 (ch. 469). The Legislature of that year recog-
nized the hardship of the laws then existing, whereby it was
in the power of the administrator to expose to sale the whole
crop and provisions of the deceased, and thereby deprive the
widow of the means of subsistence for herself and family; and
it was to prevent this hhrdship that they provided for the allot-
ment to the widow of such part of the crop, stock and pro-
visions as may be “necessary and adequate for the support of
the widow and family for the space of one year.” Under this
act the amount of the allotment was determined by the number
-dependent upon it for support. The purpose of the act was to
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provide support for the widow and to enable her to keep ker
family about her until provision could be made for their final
disposition.
Subsequent acts relating to this subject have not changed the
original purpose of the Legislature in passing the act of 1796,
but have merely made more definite the measure of the allot-
ment, defined the word “family” as used in the act, and pro-
vided that in case there is no widow, or she dies before her al-
lowance is allotted, there shall still be an allotment for the bene-
fit of the members of the family surviving under the age of
. fifteen years. This latter provision of our present statute (Rev.,
sec. 3094) apparently meets the objection to the former statute
sustained in Kimball v. Deming,; 27 N. C., 418, and subsequent
eases, wherein it was held that the allowance was personal to
the widow and could noi be set apart for the members of the
family if there was no widow, or if she died before the allot-
ment. The latest expression of the Legislature on this subject
is contained in Revisal of 1905, secs. 3091, 3092, 3093, 3094,

“and it is upon the construction of this statute that the case be—
fore us depends. :

Section 3092 (similar to section 2118 of The Code) provides
for an allowance of $300 to the widow and “one hundred dol-
lars in addition thereto for every member of the family
besides the widow.” (31)

. Section 3093 (Code, sec. 2119) deﬁnes the “famlly” as

“gvery person to whom the deceased or widow stood in place of

a parent, who were residing with the deceased at his death and
" whose age did not then exceed fifteen years.”

. “The object of this last clause,” says the present Crisr Jus-
110E in Hollomon v. Hollomon, 125 N. C., 29, “was to exclude
from the bounty children who might come in after such death
to make themselves ‘members of the family’ and evidently was
not meant to embrace those ‘who, as ‘in the present instance,
cease as a consequence of the death to be members of the family
and chargeable as such to the widow, for The Code, sec. 2116,
says that the year’s provision is ‘for the support of herself and

 family” The $300 is for her support. The additional $100
for each child under fifteen years of age is not for her benefit,
but to enable her to provide for such children, if any there be,
who are members of the family. It would be ‘sticking in the
bark’ indeed to take $200, which must come out of the property
placed in the hands of the goardian for the support of these
“very children, and give it to the stepmother, who by the will
18 deprived of their custody and relieved of all expense of their
support.”
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‘We can see no distinction between the Hollomon case and
the case before us. The practical effect of the decision in that
case is that membership in the family, which ceases upon the
death of the father, can not be made the basis for determining
the amount of the widow’s year’s allowance, and the $100 desig- -
nated by the statute as the amount allowed for each member of
the family under fifteen years of age must be used for their,
support.

The refusal of the widow to accept the children, in the present
case, as members of her family and contribute to their support,
operates as a bar to her right to the allowance of an additional

$100 for each of them just as effectually as if she had
{32 ) been deprived of their care by will. To permit her to

use this money and refuse to contribute to the children’s
support would be a perversion of both the letter and spirit of
the statute.

Affirmed.

.CHEMICAL CO. v. LACKEY.

- (Filed 22 November, 1905.)

Premature Appeal—Reference.

An appeal from an order of re-reference of a case to the referee to find
a fact which the Court deemed material, is premature and will be
dismissed. ’

Action by Southern Chemical Company against C. A.
Lackey and another, pending in the Superior Court of Arex-
ANDER, and heard by Judge Jas. L. Webb by consent, at Lenoir,
upon the report of the referee and exceptions thereto. From
an order of rereference the plaintiff appealed.

L. M. Swink for the plaintiff.
R. Z. Linney and J. L. Gwaltney for the defendants.

Per Curiam: Upon the hearing of the exceptions to the
referee’s report the court ordered a rereference to the referee to
find a fact which the court deemed material. From this order
the plaintiff appealed. The appeal is premature. “Some things
are settled, and this is one of them.” Wallace ». Douglas, 105
N. C, 42. - ' ' '

Appeal dismissed.
24
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(33)
LOWERY v. SCHOOL TRUSTEES.

(Filed 22 November, 1905.)

Legislature—Statutes—~Oonstitutional Law—Graded "Schools—
Equal Facilities for Both Races—=Separate Buildings—Public
School System, Its Administration.

. Every présumption is in favor of the validity of an act of the Legis-
lature and all doubts are resolved in support of the act.

. Courts never assume that the Legislature intended to pass an uncon-
stitutional act—they may resort to an implication to sustain an
act, but not to destroy it.

. The act establishing a graded school in the town of Kernersvﬂle, is
construed to contain a positive direction to establish one school in
which the children of each race are to be taught in separate build-
"ings and by separate teachers, as the Constitution commands.

. When a duty is imposed and power conferred upon a public agency,
by necessary implication, the duty and power to do the thing in
the manner directed by the Constitution, attach.

. The school district prescribed by Private Laws 1905, ch. 11, must
include both races, and the taxes levied and collected upon the
property and polls of both races in the distriet must be applied to
the support and maintenance of a graded school for the children
of both races, and in carrying out the provisions of the act, the
imperative mandate of the Constitution, that there shall be no dis-
crimination in favor of, or to the préjudice of, either race must be
observed.

. If the general scope and purpose of a statute are constitutional, and
constitutional means are provided for executing such general pur-
poses, the entire statute will not be declared void, because some one
or more of the details prescribed, or minor provisions incorporated,
are not in accordance with the Constitution, provided such invalid
parts may be eliminated without destroying or materially affecting
the general purpose.

. So much of section 7, chapter 11, Private Laws 1905, as undertakes
to distinguish between the races in regard to the money apportioned
from the public school fund is invalid. This, however, does not
affect the other portions of the act. ’

. The defendants have no right to take the school building now provided
for the colored children and use it for the whites.

. In executing the law, the defendants shall not discriminate against
either race, but shall afford to each equal facilities. It is not in-
tended by this that the taxes are to be apportioned between the races
per capita, but that the school term shall be of the same length
during the school year, and that a sufficient nurhber of competent
teachers shall be employed at such prices as the board may deem
proper. Dictum in Hooker v. Greenville, 130 N. C., 473, disap-
proved. '

10. If the defendant board or its successor shall refuse to establish and

maintain the school upon a constitutional ba8is and in accordance
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with the constitutional provisions, the courts have power, by the
writ of mandamus, to compel them to do so.

11. The two essential principles underlying the establishment and main-
tenance of the public school system of this State are: First, the
two races must be taught in separate schools, and, second, there
must be no discrimination for or against either race. Keeping them
in:view, the matter of administratio