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WRIGHT v. COTTEN. 

(Filed 15 November, 1905.) 

Bankruptcy-Action by Trustee-Issues-Preference-Pram 
as Element-Payment of Money-Trans fer of Property- 
Creditor's Knowledge of Preference-Agent's Knowledge. 

1. Issues arise upon the pleadings and not upon evidential facts. All 
that is  requisite is that the court shall submit issues in such form 
as, when answered either way, may be the basis for its judgment. 

2. A payment of money is a transfer of property under the definition of 
the word "transfer" as used in the bankrupt act. 

3. To make a transfer voidable within the provisions of the banklupt 
act, it is necessary to establish: ( 1 )  The insolvency of the trans- 
ferrer. ( 2 )  The obtaining by the creditor of a larger percentage of 
his debt than any other creditor of the same class. ( 3 )  The giving 
of a preference within four months before the filing of a petition 
in bankruptcy. ( 4 )  Reasonable cause upon the part of the creditor 
to believe that a preference was intended. 

4. The creditor must have reasonable cause to believe the debtor insolv- 
ent in fact, as a foundation for reasonable cause to believe that an 
unlawful preference was intended. 

5. Where it is established that debtor, a t  the time of the alleged prefer- 
ential payment to his father, was the latter's general financial agent, 
and that he practically paid himself for his father, it follows that 
his personal knowledge of his own utter insolvency is imputable to 
his principal and that the father is affected by all knowledge pos- 
sessed by his son, his agent. 

6. In an action by a trustee in bankruptcy to recover an unlawful pref- 
erence, it is not necessary for a plaintiff to show a fraudulent intent 
upon the part of the creditor, or that the latter did not give a pres- 
ent fair consideration for the transfer. 

7. Where the agent of the creditor had reasonable cause a t  the time to 
believe the debtor insolvent, and knew that the transaction was in 
fraud of the bankruptcy law, i t  is the same as if the creditor him- 
self had taken part therein, with the same came to believe and the 
same knowledge. 
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( 2 ) ACTION by J. C. Wright, Trustee in Bankruptcy of C. 
L. Cotten, against J. F. Cotten, heard by Judge Henry 

R. Bryan and a jury, at March Term, 1905, of STANLY. 
The following issues were submitted : 
1. Was the payment by the bankrupt, C. L. Cotten, of $3,000 

to his father, John F. Cotten, made with the d e n t  and purpose 
on the part of C. L. Gotten to hinder, delay or. defraud his 
creditors or any of them? Ans. Yes. 

2. Did John I?. Gotten, the defendant, receive or purchase 
in good faith, the $3,000 for a present, fair consideration? Ans. 
No. 

3. Did C. L. Cotten, bankrupt, while insolvent and within 
four months before the filing of the petition in bankruptcy 
against him, pay to his father, John F. Cotten, or his agent, 
acting in the matter for him, $3,0002 Ans. Yes. 

4. I f  so, did the person receiving the payment of the defend- 
ant Catten, or his agent acting in the matter for him, bave 
reas~nable cause to believe that the 'bankrupt, C. L. Gotten, in- 
tended by said payment to prefer his father over other creditors, 
as ,alleged in the ~omplaint ? Ans. Yes. 

5. What sum, if any, is the plaintiff entitled to recover 
( 3 ) of the defendant? Ans. $3,000 with interest. 

From the judgment rendered, the defendant appealed. ' 

John N. Wilson and King & KimbaZZ for the plaintiff. 
Tfteo. P. Kluttx and J. R. Price for the defendant. 

I BROWN, J. The plaintiff sues to recover $3,000 which he 
alleges that C. L. Gotten, a bankrupt at the time insolvent, and 
within four months of the filing of the petition in bankruptcy 
against him, paid to John F. Cotten, his father, in money, and 
that at the time John F. Gotten had knowledge that C. Z. Cot- 
ten was insolvent, and intended thereby to give him an unlawful 
preference and that his purpose in making said payment was to 
hinder, delay and defraud his creditors. The defendant, ad- 
ministrator of John F. Cotten, denied the several material al- 
legations of the complaint, but admitted that 'the $3,000 was 
paid to John F. Cotten by C. L. Cotten in payment of a debt, 
and within the four months as alleged. 

The evidence discloses the following uncontradicted facts: 
On 27 March, 1901, the bankrupt's store at Albemarle was de- 
stroyed by fire. His goods were insured in the sum of $8,000- 
$2,000 in the North Carolina Home, $4,000 in the Traders' Ins. 
Co., and $2,000 in the Virginia State. On 21 February, 1902, 
he compromised the policy in the North Carolina Home for 
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$1,000 cash. On 13 February, previous, his attorney compro- 
mised the $4,000 Traders' policy and received $2,500. The at- 
tomey retained $500 for services and paid the bankrupt $2,006, 
which money or check for the same he deposited in the Cabarrus 
Savings Bank, of Albemarle, on 19 February, 1902, to the credit 
of John F. Cotten, and in his name. The cash the bankrupt 
received from the North Carolina Home he deposited in  the 
Davis-Wiley Bank, Salisbury, on 22 February, 1902, in the 
name of and to the credit of John F. Gotten. On 7 April an 
involuntary petition in bankruptcy was filed, and on 25 April 
he was adjudged a bankrupt and the plaintiff elected 
trustee in bankruptcy. 

There are several exceptions appearing in the record, 
( 4 )  

which we have carefully examined, but deem it unnecessary to 
notice excent to sav that thev are without merit. 

The only exceptions we desire to notice more at length are 
those relating to the issues and the burden of proof. We t h h k  
the issues submitted are more than sufficient to develop the 
whole case and give plaintiff and defendant full scope to present 
to the jury evidence upon every issue raised by the pleadings. 
Issues arise upon the pleadings and not upon evidential facts. 
All that is requisite is that the court shall submit issues in s m h  
form as when answered either way may be the basis for its 
judgment. Cumrning v. Barber, 99 N. C., 332. I n  his very 
able argument, as well as in his brief, Mr. Kluttz, counsel. for 
defendant, laid almost entire stress upon the alleged errors of 
the trial judge in charging upon the burden of proof in respect 
to the first atid fourth issues. I n  the view we take of this case 
it is unnecessary to consider the charge in detail in reference to 
the issues. The Bankrupt Act defines a preference, Section 60, 
(a)  to consist in the payment by a debtor to one creditor of a 
greater percentage of his debt than he is able to pay to all other 
creditors of the same class, and (b) the same section denounces 
the penalty imposed on the giving of a preference to be that 
if such preference has been made, and the person receiving it 
or his agent acting in the matter for him had reasonable cause 
to believe that a nreference was intended. then the same is 
voidable and made iecoverable by the trustek. 

From the reading 'of these sections it is clear that the mak- 
ing of the preference and incurring its penalty are wholly inde- 
pendent of any idea of fraud whatever-the statutes simply say- 
ig in plain terms what a preference is, and in terms equally 
plain the penalty of it. 

A payment of money is a transfer of property under the 
definition of the word "transfer" as used in the sectioas 
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( 5 ) of the Bankrupt Act. Pir ie v. Trust Co., 182 U. S., 438 ; 
I n  re Pixen, 50 L. R. A., 605; Sherman v.  Luchart, 70 

S. W., 388. To make a transfer voidable within the provisions 
of the act, it is necessary to establish four facts: 

1. The insolvency of the transferrer. 
2. The obtaining by the creditor of a larger percentage of his 

debt than any other creditor of the same class. 
3. The giving of a preference within four months before the 

filing of a petition in bankruptcy. 
4. Reasonable cause upon the part of the creditor to believe 

that a preference was intended. Sebring v. Wellington, 63 N. 
Y. App. Div., 498. 

We think his Honor should have instructed the jury upon 
the entire evidence, and in any reasonable view of it, if found 
to be true, that the plaintiff is entitled to recover the $3,000, 
and that they should answer the issues, as the jury did answer 
them. The jury having found all the issues in favor of the 
plaintiff thereby declared that they found the facts to be as testi- 
fied to by the witnesses, inasmuch as the defendant offered noth- 
ing in contradiction. The uncontradicted evidence establishes 
each of the four essential facts necessary to a recovery, and we 
do not see that any other inferences can be reasonably drawn 
from it. 

The insolvency of the bankrupt at the time he made the al- 
leged payment is an irresistible conclusion from the evidence. 
His indebtedness amounted to from $12,000 to $16,000, and his 
assets, "exclusive of property transferred or conveyed in fraud 
of creditors," amounted to $13,000. Hence it follows that the 
admitted payment of the $3,000 within the four months was a 
much larger percentage of John F. Gotten's debt than could be 
paid any other creditor of the same class. 

This brings us to consider the fourth essential fact. We ad- 
mit, as broadly as the defendant contends for, that the creditor 

must have reasonable cause to believe the debtor insolvent 
( 6 ) in fact, as a foundation for reasonable cause to believe 

that an unlawful preference was intended. I n  re Eggert, 
3 Am. Bankrupt Rep., 541; Grant v. Bank, 97 U. S., 80. We 
think the uncontradicted and unexplained evidence establishes 
that at the time of and before the preferential payment, 0. L. 
Cotten, the bankrupt, was the general confidential financial 
agent of his father, John F. Cotten, and that he practically 
made such payment to himself as his father's agent. The testi- 
mony of several witnesses tends to prove conclusively that for 
some time prior to his failure C. L. Cotten had charge of all 
the business of John F. Cotten, in Albemarle; that he was his 
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financial agent there ; that people generally transacted business 
with C. L. Cotten for John F. Cotten, and that he collected 
and paid out money for his father. The evidence shows that 
C. L. Cotten had control of the bank account of John F. Cotten 
from 1900 till the latter's death; that he drew checks against i t  
and signed them "John F. Gotten, by C. L. Cotten," and that 
such checks were paid by the bank. The officers of the bank 
recognized him and did business with him for several years, and 
at  the time when the payment was made, as the generally a o  
credited financial agent of John F. Gotten. I n  fact, C. L. Cot- 
ten drew on this very insurance money, deposited to his father's 
credit by such checks, and they were always honored. A review 
of the entire evidence tending to prove the agency is unnecessary 
and would be tedious. Suffice i t  to say, i t  establishes the agency 
most conclusively, and there is nothing to contradict it. The 
only witness offered by the defendant was the daughter of John 
F. Gotten, whose evidence tended to contradict nothing and to 
prove no material fact, except that John F. Cotten learned 
speedily of the fire which destroyed his son's property. 

I t  being established that C. L. Cotten, at the time of the pay- 
ment, was his father's general financial agent and that he prac- 
tically paid himself for his father, it follows that his personal 
knowledge of his own utter insolvency is imputable to 
his principal, and that the father is affected by a11 ( 7 ) 
knowledge possessed by the son, his agent. 

I t  is not necessary for the plaintiff to show a fraudulent in- 
tent upon the part of John F. Gotten or that John F. Gotten 
did not give a present fair consideration for the $3,000. There- 
fore the first and second issues were unnecessary, although found 
for the plaintiff. The two vital issues are the third and fourth. 
If the effect of this transaction is to give John F. Cotten a ' 

greater percentage of his debt than others of the same class get, 
it is voidable and the money may be recovered, provided John 
F. Cotten had reasonable cause to believe that it was intended 
as a preference. Crooks v. Rank, 2 Am. Bankrupt Cases, 243; 
Blakey v. Bank, ibid., 459. 

There is no evidence that John F. Cotten personally knew of 
or participated in this transaction. His son, who acted in the 
h a 1  relation of debtor and general financial agent, did all that 
was done. I n  his capacity as financial agent he received the 
money for his father from himself, as debtor, and as agent 
checked on it and paid it out. This agent-debtor, C. L. Cotten, 
evidently knew he was hopelessly insolvent, and he therefore 
hurried to compromise his insurance policy and deposited the 
proceeds to his father's credit, and thereby gave him an unlaw- 
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ful preference over the other creditors. No other inference can 
be reasonably drawn from the uncontradicted evidence. 

I t  is an old and well-established rule that the principal is 
bound by any notice acquired by his agent during the course 
of the agency. I t  is a familiar maxim of the law that "notice 
to the agent is notice to the principal.'' Reinhard on Agency, 
see. 354. 

This rule of constructive notice to the principal is based upon 
the identity of principal and agent, and upon the theory that 
the agent has discharged his duty by giving information to his 
principal. 

Therefore it is held that where the agent had reason- 
( 8 ) able cause a t  the time to believe the debtor insolvent, and 

knew that the transaction was in fraud of the bankrupt 
law, i t  is the same as if the creditor had himself taken part 
therein, with the same cause to believe and the same knowledge. 
Sage  v. Wyncoop ,  21 Fed. Cases, 147; s. c., 104 U. S., 319; 
Rogers  v. Palmer,  102 U. S., 263; Collier on Bankruptcy, 425. 
The authorities are uniform and abundant that any knowledge 
possessed by the agent of the creditor may be imputed to the 
latter. 

We thus see that every essential element of proof necessary 
to a recovery is disclosed' by the uncontradicted evidence. No 
counter proof was offered and no explanation, and, as but one 
inference can reasonably be drawn from all the evidence, the 
court would; have been justified in  instructing the jury that in 
any view of the evidence, if the jury found i t  to be true, the 
plaintiff is entitled to recover the $3,000. 

Affirmed. 

Cited:  Kimber ly  v. Howland,  143 N.  C., 400. 

C 9 1 .  
HILL v. DALTON. 

I (Filed 15 November, 1905.) 

Processioning-Buden of Proof-Deeds-Boundaries-Natu- 
ral Object-Course and Distance-Title-Location of 
Grants-Fvidence-Declarations as t o  Boundaries. 

1. I n  a proceeding under the "Processioning Act," chapter 22, Lawa 1893, 
to establish a disputed line, the burden of proof is upon the plaintiff. 

2. Whenever a natural  boundary is called for in a patent or deed, the 
line is to terminate a t  it, however wide of the course called fo i  it 
may be, or however short or beyond the distance specified. 
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3. Whenever it  can be proved that there was a line actually run by the 
surveyor, was marked and a corner made, the party claiming under 
the patent or deed shall hold accordingly, notwithstanding a mis- 
taken description of the land. 

4. In  a processioning proceeding the plaintiff may not, where there is 
a call for course and distance and a natural object or line of an- 
other tract, stop a t  the end of the call for course and distance, but 
must either show the location of the natural object or the line called 
for, or show that a t  the time his line was surveyed, a line was run 
and a corner marked corresponding with the call for course and 
distance, or that  there was never any such object or line, as called 
for. 

5. The question of title is not in issue in a proceeding for processioning 
for establishing a disputed line. 

6. In  a processioning proceeding, where the question in controversy was 
the location of the R grant, and to do this i t  was necessary to locate 
the M grant, evidence to show that the latter was not properly 
located because i t  did not correspond with the former, was properly 
excluded, as  the lines of the senior grant, the controlling object, can 
not be established by the lines of the junior grant. 

7. The declaration of a person'deceased, a t  the time of the trial, in 
regard to a corner or line in  contrCversy, is competent, provided 
the declarant had opportunity of knowing, had no interest in mak- 
ing the declaration a t  the time and that i t  was ante litem motam. 

PROCEEDING by J. H. Hill against Thornton Daltw ( 10 ) 
sad others, brought before the Clerk of the Superior 
Court and heard upon appeal by Judge Chas. M. Cooke and a 
j,ury, at the March Term, 1905, of FORSYTH. From a judgment 
for the defendants the plaintiff appealed. 

Manly & Hendren and Watson ct? Buxton for the plaintiff. 
Lindsay Patterson for the defendants. 

CONNOR, J. This is a proceeding instituted pursuant to the 
provisions of chapter 48 of The Code, as amended by chapter 
22, Laws 1893, commonly known as "The Processioning Act." 
The case was before us on appeal at the Fall Term, 1904, IIiZi! 
v. Dalton, 136 N .  C., 339. ' The proceeding was conducted 
through its several statutory stages until it reached the Superior 
Court, and was then tried upon a single issue directed to the 
inquiry in respect to the true line of plaintiff's land. I t  would 
be difficult to state the contentions upon which the exceptions 
to his Honor's rulings are based, without reference to the map 
which was in evidence. 

Plaintiff introduced a grant to John Rights, bearing date 14 
January, 1795, describing a tract of 200 acres. "Beginning at 
a pine, Jacob Blum's corner, east with his line 57 chains to a 
white oak in James McKaughan's line; south 35 chains and 9 
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links, crossing two branches to pointers in said McKaughan's 
line; west 57 chains to a stake; north 35 chains, 9 links, to the 
beginning." Plaintiff introduced several deeds conveying said 
land, by the same description, until the title vested in A. D. Mc- 
Cumbie; he then showed mortgage deed from McCumbie to 
Belo, containing covenants of seizin, against encumbrances and 
general warranty; deed from Belo to plaintiff; all of said deeds 
containing same description. There was evidence, in respect to 
which there was no controversy, that the Rights grant began at 
the S. W. corner of the Jacob Blum grant located by the sur- 

veyor at a stone on the map at A. I t  was also shown 
( 11 ) that the 57 chains in the first call gave out at B ;  that 

there was a small black gum at that point. Those de- 
fendants, claiming under the McKaughan grant, introduced a 
grant to James McKaughan bearing date 9 November, 1784. 
This grant covered 460 acres. "Beginning at a pine on the 
west side of the creek, running north 93 chains to a pine, east 
49 1-2 chains to a black oak; south 93 chains to a pine; then 
west to the beginning." There was evidence tending to show 
the location of the grant as appears on the map, W, Q, N, M. 
Plaintiff denied that the McKaughan grant was correctly lo- 
cated. w e r e  was evidence tending to sustain plaintiff's conten- 
tion in this respect. Plaintiff insisted that he was not called 
upon to locate the McKaughan grant, although called for by 
the Rights grant; that as defendants claimed under the grant, 
the burden was upon them to locate i t ;  that if they failed to 
do so he was entitled to locate his land according to the course 
and distance, disregarding the objects called for. If plaintiff 
is correct in his contention, his true lines would be A, B, C, D, 
thence to the beginning. His Honor instructed the jury "that 
the burden was on the plaintiff to establish the true boundary in 
dispute between the parties; that as the grant under which 
plaintiff claimed called from its beginning point east 57 chains 
to McKaughan's line, the burden-was on the plaintiff to estab- 
lish by a preponderance of the evidence the true boundary line 
of the McKaughan grant." The court stated the same proposi- 
tion in other forms and declined to give an instruction asked by 
plaintiff, putting the burden upon the defendant. Plaintiff's 
exceptions present the question whether there was error in the 
instruction given and in refusing that asked. Upon the former 
appeal this question was not presented or argued. We did not 
otherwise decide it than to say, "As the plaintiff is the actor, it 
would seem that the burden is on him to make good his con- 

' 

tention." As the question is now fairly presented and has 
been argued, we deem it proper to treat it as open and en- 
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deavor to lay down the rule for guidance in like cases in ( 12 ) 
the future. I n  those cases which have been before this 
Court involving the construction of the statute, we do not find 
any expression of opinion regarding the rule of practice in this 
respect. The proposition that the party holding the affirmative 
of the issue carries the laboring oar, or has the burden of mak- 
ing good. his allegation, is elementary. He  meets this require- 
ment by introducing testimony, which the court deems sufficient 
to take the case to the jury. He may, in certain cases, after the 
introduction of testimony, rely upon any presumption which the 
law raises and which becomes euidence from which, unless re- 
butted, he may call for a verdict. These principles are all of 
common knowledge and illustrated in practice by numerous 
cases in  our reports. The only question is the extent and man- 
ner of their application to this unique proceeding with which 
we are dealing. I n  the absence of any authority, courts are 
compelled to resort to "the reason of the thing." I t  is imprac- 
ticable, if not impossible, to try and determine controversies of 
fact without adopting some ~rinciple  or rule for determining 
which of the parties shall first produce testimony, or, in the 
language of the books, "go forward." 1 Greenleaf, see. 14; 
Thayer on Ev., 353. I f  no evidence has been produced, it is 
clear that the court would have instructed the jury to find the 
issue against the plaintiff, that is, that he had not established 
his line. I t  behooved him, if he would persuade the jury to 
find the fact to be as alleged. to introduce evidence. There- c . ,  

fore, in  the ordinary acceptance of the term, and, as generally 
understood in practice, the burden of proof was upon him. We 
see no reason why the general rule should not apply in a pro- 
ceeding instituted to establish a disputed line. The plaintiff 
says, conceding this to be true, he was only required to locate 
his land according to the calls in his grant;  that he was entitled 
to have the lines called for in the absence of any evidence on the 
part of the defendant declared to be the true line. Upon 
this contention the inquiry arises, what is necessary for ( 13 ) 
the wlaintiff to show to locate his  rant? H e  savs that. ' " 
having shown the beginning point to be at A, he may locate 
according to the calls by course and distance. This presents the 
question, what are the calls in the grant? and thus we reach the 
real question raised by his Honor's charge and the exception 
thereto. His  Honor's opinion was that the controlling call in 
the first and second line is the MclXaughan grant. I n  Cherry 
v. Slade, 7 N. C., 82, CHIEP JUSTICE TAYLOR examined the 
cases decided prior to 1819 and carefully reviews them in an 
able and exhaustive opinion. He discusses the history and 
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reasons upon which the court had proceeded in questions of 
boundary where there is a variance between the calls for course 
and distance and natural obiects or lines of other tracts of land. 
Without undertaking to dg  more than refer to this "mine of 
learning," we find that the rules there announced have been 
uaiformly followed by this Court. "That whenever a natural 
boundary is called for in a patent or deed the line is to termi- 
nate at it, however wide of the course called for it may be, or 
however short or beyond the distance specified. The course 
and distance may be incorrect from any one of the numerous 
causes likely to generate error on such a subject ; but a natural 
object is fixed and permanent, and its being called for in the 
deed or ~ a t e n t  marks bevond controversv the intention of the 
party to select that land from the unappropriated mass." There 
is a second rule which makes an exception to the first. "When- 
ever it can be proved that there was a line actually run by the 
surveyor, was marked and a corner made, the party claiming 
under the patent or deed shall hold accordingly, notwithstand- 
ing a mistaken description of the land." The rule is stated in 
Gilchrist v. MeLaughlim, 29 N. C., 310: "When another line 
is called for and distance gives out before reaching the line 
called for, the distance is to be disregarded." Jefferson v. Mc- 

Ghee, 34 N. C., 332. I n  Corn v. McCrary, 48 N. C.,  
( 1 4 )  496, it is said that the line of another tract controls 

course and distance, and it makes no difference whether 
such line be marked or unmarked. Nash v. R. R., 67 N. C., 
413; Dickson v. Wilson, 82 N. C., 487. When the plaintiff in- 
troduced the John Rights grant it was incumbent w o n  him to 
locate i t  in accordanc; witg the controlling calls. when i t  ap- 
peared by the evidence of the surveyor that at the end of an east 
line of 57 chains there was no white oak or line of the MG- 
Eaughan grant, i t  behooved him to go further and show either 
where the McEaughan line was or that the line relied on by 
him was surveyed, marked, and the corner marked at the end of 
the call. I n  the absence of any testimony in either respect he 
had failed to locate his grant or establish his line, that being 
the matter in controversy. This may not be true in actions of 
a strictly adversary nature involving title. I n  such cases the 
plaintiff is ordinarily required only to make out a prima facie 
case, but here the plaintiff, actor, has undertaken to establish 
the true location of his line. We are of the opinion, in this pro- 
ceeding, that he may not, where there is a call for course and 
distance and a natural object or line of another tract, stop at 
the end of the call for course and distance, but must either 
show the location of the natural object or the line called for, or 

10 
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show that at  the time his line was surveyed a line was run and 
a corner marked corresponding with the call for course and 
distance, or that there was never any such object or line as 
called for. The question of title is not in issue in this proceed- 
ing. We confine our ruling to a proceeding for processioning 
for establishing a disputed line. The objective and controlling 
point in the location of the Rights patent is the white oak in the 
McKaughan grant, and until that is ascertained the plaintiff 
can not ask the jury to find his true line as he contends. The 

I defendants having shown the McKaughan grant and introduced 
evidence in regard to its location, the inquiry was narrowed to 
the single question whether such evidence was to be ac- 
cepted by the jury as true. I n  considering the evidence ( 15 ) 
it was necessary for the court to instruct them in respect 
to the burden of proof. I f  they believed the defendant's evi- 

I dence in this respect the pIaintiff could not further proceed but 
I 
1 

for the rule that they would disregard the course and distance, 
and carry his first call to the nearest point in the grant. I f  
they did not believe the evidence the plaintiff had failed to 

I 

I locate his grant, and the jury would have been compelled to find 
I th&t they could not locate his true line. The same result would 

foIIow if the evidence was so balanced that they cbuld not say 
how the matter was. The law declares the McKaughan grant 

! to be his boundary; the burden was upon him to show where it 
was. We concur with his Honor's instruction. The jury fol- 
lowed the call as far  as possible, and then made such deflections 
as was necessary to carry them to the McKaughan grant. An 
examination of the plats set out in several of the cases in our 
reports show a much more radical departure from the course 
and distance to reach the natural object or line called for. The 
jury reached the McKaughan grant a t  6,  and ran back to 5, in 
this way answering the second call along the McKaughan line ; a 
line from B to C would not, according to the location of the 
McKaughan grant, have met this call. 

The e la in tiff proposed to ask the  surveyor, "If the true 10- 
oation of the McKaughan grant is, as appears on the map, 
W, &, M, N, would the first call of the Rights grant-the be- 
ginning point being established at A-ever reach any line of 
the McKaughan grant ?" Upon objection the question was ex- 
cluded. The plaintiff stated that his purpose in asking the 
question was to show that the first line of the Rights grant, if 
extended, would not strike the line of the McKaughan grant 
anywhere, and therefore the McKaughan grant was not prop- 
erly located. This inquiry presents the question, in  another 
aspect, passed upon in this case in  the former appeal. The 

11 
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question in controversy was the location of the Rights grant- 
to do this it was necessary to locate the McKaughan 

( 16 ) grant-the proposition was to show that the latter was 
. not properly located because it did not correspond with 

the former. I f  permitted it would be to establish the lines of 
the senior grant, the controlling object, by the lines of a junior 
grant, the very object which was controlled by the senior. The 
fact that the course and distance called for in the junior grant 
did not reach the line of the senior grant was no evidence of 
the location of the latter. This would be to reverse the rule by 
having the junior grant, the location of which is the matter in 
controversy, to control the location of the senior. For the rea- 
sons given and upon the authority cited in the formpr opinion 
we sustain his Honor's ruling. 

Plaintiff testified that after he purchased, McCurnbie pointed 
out the corner of the land. He was then asked, "What corners 
did he point out to you?" Objection by defendant sustained, 
and plaintiff excepted. McCumbie was dead at time of the 
trial. I t  is abundantly settled in this State that the declara- 
tions of a person deceased, at  the time of the trial, in regard to 
a corner or line in controversy, is competent, provided the decla- 
rant had opportunity of knowing, had no interest in making 
the declaration at the time and that i t  was ante litem motam. 
I n  Sasser v. Herring, 14 N.  C., 340, the rule is stated, and in 
Yow v. Hamilton, 136 N. C., 357, MR. JUSTICE WALKER restates 
i t  in the light of all of the decisions of this Court, which are 
cited and the language of several of them quoted and commented 
upon. I t  is needless to do more than refer to that well-consid- 
ered opinion. That the admission of the declaration of a single 
person under the limitations prescribed is an exception to the 
general rule, is conceded. I t  is also said that the concession 
made by the Court in this respect was largely due to the pecu- 
liar condition existing in the early settlement of our State. I t  
would seem that the reason of the rule suggests that i t  should 
not be extended beyond its original scope. The plaintiff did 

not bring himself within the well-defined limitations 
( 17 ) upon which such declarations are admissible. There is 

nothing in the record to show or indicate whether the 
declaration if made was ante litem motam. Before the decla- 
ration in any aspect was admissible the plaintiff should have 
brought i t  within the well-defined limitations-in respect to 
time, interest, death and knowledge of the declarant. I t  is not 
clear that the declaration is not incompetent for another reason. 
There is no difficulty in saying, as a matter of law, what the 
boundaries of the Rights grant are. The only difficulty is in 

12 
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saying w h e ~ e  they are. There is but one way in which the 
plaintiff can avoid the rule which carries his first line to the 
McKaughan grant, by showing that at  the time the line was 
surveyed i t  was marked and the corner marked. To show the 
declaration of a deceased owner otherwise competent as to the 

t corners of the Rights land, would be but slight, if any, evidence 
of the McICaughan Caraway v .  Chancy,  51 N.  C., 361; 
Roberts v. P ~ e s t o n ,  100 N.  C., 243. We have examined the I record with care and find no error in his Honor's ruling The 

t 
judgment must be 

Affirmed. 

Cited:  W h i t a k e r  v. Cove?, 140 N.  C., 284; Moore v. McCZaifi, 
141 N. C., 480; Broadwell v .  Morgan, 142 N.  C., 478; W o o d y  
v. Founta in ,  143 N .  C., 6 9 ;  Lumber  Co. v. Branch,  150 N .  C., 
241 ; Whit f ie ld  v. Roberson, 152 N.  C., 100. 

(Filed 15 November, 1905.) 

Judg~nents-Estoppel-Accounting-En:ceptions-Appead 
Practice. 

1. A judgment is an estoppel as to the issues raised by the pleadings, 
and which could be determined in that action and not only as to 
those actually named in the judgment. 

,2. This doctrine of estoppel does not extend to  any matters which might 
have been brought into the litigation, or any cause of action which 
the plaintiff might have joined, but which in fact is neither joined 
nor embraced by the pleadings. 

3. In an action for an accounting where it is alleged that a certain item 
of costs in another action was a proper charge against the defend- 
ant, and was first allowed by the referee and afterwards omitted 
from his account reported in obedience to  an order requiring a new 
account to be taken and stated, to which omission plaintiff excepted 
and thereafter a final judgment was rendered which did not in 
terms include this allowance, but provided on the contrary that 
plaintiff should recover a certain sum and the costs of action, 
which necessarily excluded from the judgment the recovery of said 
certain item of copts: Held, that the court erred a t  a subsequent 
term in ordering the case reinstates on the docket for further pro- 
ceedings where there was no exception to the judgment and na 
appeal taken therefrom. 

4. A judgment is final which decides the case upon its merits, without 
any reservation for other and future directions of the court, so that 
i t  is not necessary to bring the case again before the court. 

13 
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5. Where, in an action for an accounting by the terms of the judghent 
(which was final and to which there was no exception'), the account 
was closed to the day of i t s  rendition, no other or further account- 
ing could be ordered in  respect to matters not included in that  suit, 
but such relief must be sought in a new and independent action. 

6. Where a final judgment was rendered and no exception was entered 
and no appeal taken, but the amount recovered and the costs were 
paid, the vitality of that  suit and the judgment therein was fully 
spent and the latter can not be re-opened and the suit revived by 
any sort of proceeding known to the law. 

( 19 ) ACTION by C. W. Bunker against Adelaide Bunker 
and another, heard by Judge 0. H. Allen, upon the orig- 

inal papers, a t  the August Term, 1904, of SURRY. 
Plaintiff, C. W. Bunker, in behalf of himself and as admin- 

istrator with the will annexed of his father, Chang Bunker, 
and as guardian of Hattie Bunker, another child, brought this 
action against the defendant, Adelaide Bunker, widow of Chang 
Bunker, for a construction of his will and an accounting in  
respect to certain rents and profits received from the lands de- 
vised to her and others in her husband's will. Her codefend- 
ants are the other children of the testator and the husbands of 
those who are married. The clause of the will in question pro- 
vided that if the rents and profits of his lands should be more 
than is necessary for the support of his "single and infant chil- 
dren and his wife," the residue should be equally divided among 
all his children. The court, at  August Term, 1886, construed 
the will and ordered a reference to R. S. Folger to take and 
state an account of rents and profits in the hands of the defend- 
ant, Adelaide Bunker, and to ascertain and report the residue, 
if any, going to the children. The referee reported and, among 
other items of the account, charged the said defendant with the 
sum of $525.15, amount of costs paid in the suit of Jones v. 
Bunkey, concerning a part of the land, and interest on the same, 
$367.68. Defendant, Adelaide Bunker, excepted to this charge; 
the court (Judge Boykin presiding), at the Spring Term, 1893, 
overruled this exception and, having sustained certain other ex- 
ceptions of the said defendant, recommitted the case, with direc- 
tions to the referee, to the end that the account might be cor- 
rectly taken and the true balance ascertained according to law. 
*4 new account was taken and stated by the referee and reported 
to the court. I n  this accqunt the said defendant was again 
charged wikh the costs paid by C. W. Bunker in the suit of 

Jams v. Bunker, to be paid out of the rents and profits 
( 20 ) of the land. To this there was no exception, but excep- 

tions were filed to other items, and at the hearing, Fall 
Term, 1895, the court, having considered the exceptions and 
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concluding that the account had been taken on a wrong princi- 
ple, set it aside and ordered a new accoimt to be taken in ac- 
cordance with the directions then given. The referee reported, 
and in the account stated by him failed to charge or to make 
any reference to the item of cost in the suit of Jones v. Bunker. 
Among other exceptions of plaintiffs to this report, not neces- 
sary to be stated, was the following: That the referee failed 
to find the amount, $525.15, paid by C. W. Bunker, as costs in 
the case of Jones v. Bunker, with interest on the same, as here- 
tofore found bv the referee to be due C. W. Bunker. to be a first 
lien on said esiate or to be first paid out of the re& and profits 
of the land described in ,the pleadings in this case. At the No- 
vember Term, 1900, the court (Judge Timberlake presiding), 
after sustaining one of defendant's exceptions to the report and 
overruling others, and after overruling all of plaintiff's excep- 
tions, including, of course, the one as to the costs in the suit of 
Jones v. Bunker, "adjudged that the heirs at law of Chang 
Bunker (plaintiffs and defendants, who are named in the judg- 
ment), recover the sum of $801.51, with interest thereon from 

. the date of the payment, and also the costs of the case to be 
taxed by the clerk." There was no exception to this judgment 
and no appeal therefrom. The case disappeared from the trial 
docket and was transferred to the judgment docket. The amount 
of the judgment was fully paid, as counsel admitted in this 
Oourt. At Fall Term, 1904, on motion of the plaintiffs, after 
notice the court ordered the case to be reinstated for further 
proceedings. After reciting that at Spring Term, 1893, the 
plaintiff had been allowed by the court, upon the report of the 
referee, the amount of the costs in Jones v. Bunker, and that 
there had been no return or report of rents and profits by de- 
fendant Adelaide Bunker since 1897, the court ordered 
a reference for the purpose of having taken and stated ( 21 ) 
an account of rents and profits since that time and di- 
rected that the amount of the costs in Jones v. Bunker, so* al- 
lowed by the referee and court at a former term, be paid out of 
any surplus of rents and profits. The defendants excepted to 
this order and appealed, for the following reasons among others: 
(1) That the order is not supported by the record; (2) that 
the order reinstating the cause is erroneous, the judgment of 
Judge Timberbake being final; (3 )  that the order recommitting 
to a referee the claim of plaintiff, C. W. Bunker, for the costs 
in the suit of Jones v. Bunker, is erroneous, as this item was 
presented by the exceptions to the report heard before Judge 
Timberlake and passed on by him, and no exceptions were filed 
to his judgment. 
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Watson, Buxton & Watson for the plaintiffs. 
Carter d2 Lezoellyn and Manly & Hendren for the defendants. 

WALKER, J., after stating the case. There were several im- 
portant questions discussed in  this case, but the only one we 
need consider is that which relates to the nature and legal effect 
of the judgment rendered at  November Term, 1900, when Judge 
Timberlake presided. If i t  was a final judgment the plaintiffs 
can not be heard upon any matter which, was litigated in the 
action and which was necessarily determined by it. I n  such a 
case, the matter in dispute having passed in rern judicatam, the 
former decision is conclusive between,ihe parties, if either at- 
tempts, by comnlencing another action or proceeding, to reopen 
the question. This doctrine is but an outgrowth of the familiar 
maxim that a man shall not be twice vexed for the same cause, 
and the other wholesome rule of the law that i t  is the interest 
of the State that there be an end of litigation and consequently 

a matter of public concern that solemn adjudications of 
( 22 ) the courts should not be disturbed. Broom's Legal 

Maxims (8 Ed.), 330, 331. "If," says Lord Kenyon, 
"an action be brought and the merits of the question be dis- 
cussed between the parties and a final judgment obtained by 
either, the parties are concluded and can not canvass the same 
question in another action, although, perhaps, some objection or 
argument might have been urged upon the first trial which 
would have led to a different judgment." Greathead v. Brom- 
ley, 7 Dunf. & East. (7  T. R.), 546. And again, in another 
case, he says: '(After a recovery by process of law there must 
be an end of litigation; if it were otherwise there would be no 
security for any person, and great oppression might be done 
under the color and pretense of law." Marriott v. Hampton, 7 
Dunf. & East., 269. *'Good matter must be pleaded (or brought 
forward) in good form, in apt time and in due order, otherwise 
gre"at advantage may be lost." Coke, 303b. If there be any 
one principle of law settled beyond all dispute it is this, that 
whensoever a cause of action, in the language of the law, transit 
in rem judicatam, and the judgment thereupon remains in full 
force and unreversed, the original cause of action is merged and 
gone forever, and so i t  is, also, that if the plaintiff had an op- 
portunity of recovering something in  litigation formerly be- 
tween him and his adversary, and but for the failure to bring 
i t  forward or to press i t  to a conclusion before the court, he 
might have recovered it in the original suit; whatever does not 
for that reason pass into and become a part of the adjudication 
o f  thc court is forever lost to him. U. X. v. Lejler, 11 Peters, 
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101. Judge  Wi l l es  thus states the rule: "Where the cause of 
action is the same and the plaintiff has had an opportunity in 
the former suit of recovering that which he seeks to recover in  
the second, the former recovery is a bar to the latter action." 
i i e l son  v. C'ouch, 15 C. B. (N. S.), 108; (s. c., 109 E. C. L., 
108). These principles have bee; fully adopted by us, as will 
appear in Tyler v. Capeheart,  125 N.  C., 64, where the 
doctrine as to the plea of former judgment is concisely ( 23 ) 
and accurately stated as follows: "The controverted 
point in that case ( W a g o n  Go. v. B y r d ,  119 P. C., 460) was 
whether a judgment was an estoppel as to the issues raised by 
the pleadings, and which could be determined in that action, or 
only as to those actually named in the judgment. The court 
held the former to be the rule settled by the reason of the thing 
and by the autliorities. I t  was not held that where (as i n  the 
present case) other causes of action could have been joined the 
judgment was final as to them also. I t  was only intended to say 
that the cause of action embraced by the pleadings was deter- 
mined by a judgment thereon, whether every point of such 
cause of action was actually decided by verdict and judgment 
or not. The determination of the action was held to be a de- 
cision of all the points raised therein, those not submitted to 
actual issue being deemed abandoned by the losing party, who 
did not except.'' And in W a g o n  Co. v. B y r d ,  supra, i t  is said: 
"The judgment is decisive of the point raised by the pleadings 
or which might properly be predicated upon them." The doc- 
trine does not extend ,to any matter which might have been 
brought into the litigation, or any cause of action, which the 
plaintiff might have joined, but which in fact was neither' 
joined not embraced by the pleadings. T y l e r  v. Capeheart,  
supra. 

Applying the foregoing and familiar principle to our case, 
we find that the facts bring i t  clearly within its scope and in- 
fluence, and certainly at  least so f a r  as the matter of costs in  
the suit of Jones v. B u n k e r  is concerned. I t  was an item in  the 
account originally and was properly considered by the referee 
as it is alleged in the complaint, and denied in  the answers, that 
i t  is a proper charge against the said Adelaide Bunker, and 
should be paid out of the rents and profits of the land. I t  was 
at first allowed by the referee and afterwards omitted 
from his account reported in obedience to an order re- ( 24 ) 
quiring a new account to be taken and stated. To this 
omission plaintiffs excepted, and if i t  be conceded that the ex- 
ception was directed only to the failure of the referee to charge 
the former allowance upon the rents and profits, and this seems 
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to be so, i t  nevertheless appears that the plaintiffs permitted 
what is in form and substance a final judgment to be rendered, 
which did not in terms include this allowance, but provided on 
the contrary that plaintiffs should only recover a certain sum 
and the costs of the action, which necessarily excluded from the 
judgment the recovery of the costs paid in the suit of Jones v. 
Bunker. That this was a final judgment there can be no doubt. 
I t  possessed all of the elements and characteristics of such a 
judgment. I t  decided the ease upon its merits, without any 
reseryation for other and future directions of the court, so that 
it was not necessary to bring the case again before the court; 
and when i t  was pronounced the cause was at an end, and no 
further hearing could be had. Plemmimg a. Roberts, 84 N. C., 
532; McLaurin v. McLaurin, 106 N.  C., 331. All discussion of 
qvestions involved in that suit is shut out by the judgment. This 
ruling applies with equal force, we think, to the other branch 
of the order which required the referee to take an acoount of 
the rents and profits received since March, J897. By the very 
terms of the judgment the account was closed to the day of its 
rendition and no other or further accounting could be ordered 
in respect to matters not included in that suit. Such relief 
must be sought in a new and independent action. 

The judgment was rendered at November Term,, 1900. No 
exception was entered and no appeal taken, but the amount re- 
covered and the costs were paid. When this was all done by 
and with the acquiescence of the plaintiffs, the vitality of that 
suit and of the judgment therein was fully spent, and the lattex 
could not be reopened and the suit revived by any sort of pro- 
ceeding known to the law. 

The court erred in making the order and the caw is 
( 25 ) remanded with directions to set it aside and to deny 

plaintiffs' motion. 
Reversed. 

Cited: Settle v. Settle, 141 N.  C., 570; 8halcespeare v. Land 
Go., 144 N. C.,  521. 
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LYLES v. CARBONATING CO. 

(Filed 22 November, 1905.) 

Res Ipsa Loquitur-Ef ect-Prayer for instruction. 

1. The doctrine of re8 ipsa loquitur does not dispense with the rule that 
he who alleges negligence must prove it. I t  is simply a mode of 
proving negligence and does not change the burden of proof. 

2. An exception that the court failed to explain fully to the jury the 
doctrine of re8 ipsa loquitur can not be sustained, where the appel- 
lant failed to hand up a prayer for instruction to that effect. 

ACTION by Jarvis Lyles, Administrator, against Brannon 
Carbonating Co., for the alleged negligent killing of the plain- 
tiff's son, Charles Lyles, heard by Judge C. M. Cooke and a 
jury, at the October Term, 1905, of MECKLENBURG. The fol- 
lowing issue was submitted: "Was the death of tbe plaintiff's 
intestate caused by the negligence of the defendant, as alleged 
in the complaint ?" The jury answered i t  "No." From a judg- 
ment dismissing the action the plaintiff appealed. 

Stswart & McRae for the plaintiff. 
Bus.we11 & Camler and T. C. (Tuth~ie for the defendant. 

BROWN, '3. The evidence discloses that the plaintiff's intestate 
was killed by the explosion of a s6da water tank made of copper 
and lined with block tin, which was being charged with gas at 
the bottling works of the defendant in Charlotte. The tank 
did not belong to the defendant, but had been borrowed 
by it on the same day, and an hour or so before the ex- ( 26 ) 
plosion, from the Charlotte Drug Co., of which W. M. 
Wilson was the president, the loan baving been made by said 
Wilson. No negligence is alleged in the complaint as to the 
manner of charging the tank or in respect to the actions of the 
servants of the defendant, upon whom devolved the duty of re- 
ceiving, examining and charging the tank. The negligence a1- 
leged in the complaint consisted solely in using a defective tank. 

There are several exceptions in the record relating to the ad- 
mission and rejection of evidence. We have examined them 
carefully and think they are without merit. Mr. McRae, the 
counsel for the plaintiff, in an able argument rested his main 
contention upon two alleged errors in the charge of the court: 

1. Because his Honor erred in instructing the jury that the 
burden of proof upon the issue was on the plaintiff. 
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2. Because his Honor in his charge failed to explain fully to 
the jury the doctrine of res ipsz loquitur. 

It has never been decided in this State that where the princi- 
ple of res ipsa loquitur applied its effect was to shift the burden 
of proof upon the issue of negligence. I n  an action for dam- 
ages for death by wrongful act, the burden is on the plaintiff 
upon the issues of negligence and damages (the only issues in 
this case), and if an accident happened out of the ordinary, our 
Court has never said that this circumstance established the 
plaintiff's case and shifted the burden of proof upon the issue 
over to the defendant. I n  those cases where the doctrine is ap- 
plied this Court regards it as purely evidential, and the infer- 
ence to be drawn from the fact pf the accident is some evidence 
which the court permits to go to the jury upon the question of 
negligence, and the plaintiff is not required to prove the actual 
facts showing the particulars wherein the defendant was negli- 

gent, but there is no presumption raised whereby the 
( 27 ) burden of proof is shifted. 

Res ipsa loquitur does not dispense with the rule that 
he who alleges negligence must prove it. I t  is simply a mode 
of proving negligence, and does not change the burden of proof. 
Labatt Master & Servant, see. 834; WombZe v. Groce~y Co., 135 
N. C., 481; Stewart v. Carpet Co., 138 N. C., 67. I n  the latter 
case MR. JUSTICE WALKER says: "The law attaches no special 
weight as proof to the fact of an accident, but holds i t  to be 
sufficient for the consideration of a jury, even in the absence of 
any additional evidence." 

We think the jury had before them all the circumstances con- 
nected with the accident, and doubtless gave them such weight 
as they thought proper, and they seem to have drawn from the 

* fact of an accident no inference of negligence. 
As to the other contention of the plaintiff, we think i t  can 

not be sustained. The doctrine that "the thing speaks for itself" 
relates solely to the evidence which may go to the jury as some 
proof of an alleged fact. I t  was therefore the plaintiff's duty, 
if he desired the court to charge upon this phase of the eyidence 
more particularly, to hand up a prayer for instructions to that 
effect. This the plaintiff failed to do. He  can not now be 
heard to complain for the alleged omission of his Honor to 
charge upon that particular feature of the evidence, which the 
plaintiff himself did not regard of sufficient importance to call 
attention to by appropriate prayers for instruction. 

The charge of the able and careful judge who presided in the 
court below has been closely examined. I t  appears to us to fully 
cover the controversy and to be a very clear and correct sum- 
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ming up of the contentions of the parties and the law appli- 
cable to the case. We find no error in it. The judgment is 

Affirmed. 

Cited: Isley v. Bridge Co., 142 N. C., 222. 

I N  RE STEWART. 
( 28 

(Filed 22 November, 1905.) 

Year's Allowance-Widov~-Children Under Fifteen Years  of 
Age. 

In a proceeding for an allotment of year's allowance, under Revisal, 
secs. 3091-5, the widow, who declined to take two children by a 
former marriage, under 15 years of age, and keep them for one year 
and apply a portion of the money received as her allowance to their 
support, is entitled to only $300, and not an additional $100 for 
each of the children. 

APPLICATION for year's allowance for Irene E. Stewart, 
widow of Frank P. Stewart, instituted before a justice of the 
peace. From the finding of the commissioners there was an 
appeal to the Superior Court, and from the ruling of the clerk 
an appeal was taken to the judge at  term, and heard by Judge 
Charles M. Cooke, at May Term, 1905, of STOKES. 

The matter was heard upon an agreed statement of facts, of 
which the following are material to a decision of the case: 
Frank P. Stewart died testate on 1 November, 1904, leaving 
an estate of the value of $3,490, all of which he bequeathed to 
Maud S. Raywood, his eldest child. W. W. Haywood, husband 
of the legatee, qualified as administrator cum testamento anmexo 
on 16 November, 1904, .and took possession of the decedent's 
estate. At that time the widow, Irene Stewart, was ill at  the 
home of her mother in Sampson County. On 2 December, 
1904, she dissented from the will of her husband, and on 28 
December of the same year applied for her year's allowance. 
At the time of the death of Frank P. Stewart there lived with 
him two of his children by a former marriage, George B. and 
Frank P. Stewart, Jr., both under fifteen years of age. While 
the widow was at the home of her mother these two children 
were carried by the administrator to his home in Charlotte, 
where they have since resided and now reside. On 15 
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( 29 ) March, 1905, the administrator wrote to the widow pro- 
posing to pay her an allowance of $500 if she would take 

the children of her deceased husband and keep. them for one 
year, which proposition she declined, and made application to 
a justice of the peace for the allotment of her year's support. 
The justice allowed her $500, and upon appeal to the Clerk of 
the Superior Court this allowance was affirmed. I n  the hearing 
before the clerk W. W. Haywood, who had qualified as guardian 

. of the two Stewart children, was made a party to this proceed- 
ing. Upon appeal from the ruling of the clerk to the judge in 
term judgment was rendered reducing the widow's allowance to 
$300, and by consent of the administrator and legatee an allow- 
ance of $200 was made to the two children. The widow ex- 
cepted to this judgment and appealed. 

J.  T. Morehead, W.  P. Bynum, Jr., and G. S. Fergusom, Jr., 
for the widow. 

W. F. Harding, for the administrator and guardian. 

BROWN. J. I n  this ~roceeding for the allotment of a widow's 
year's allbwance the Lppellant &ntends that she is entitled to 
receive $300 for herself and $100 for each of the children for 
her use and benefit. The appellee, administrator of the estate 
and guardian of the.two members of the family of the deceased 
under the age of fifteen years, contends, on the other hand, that 
inasmuch as the widow has declined to take the two children 
and keep them for one year, and apply a portion of the money 
received as her allowance to their support, she is entitled to 
only $300 and not to an additional $100 for each of the chil- 
dren. We are of opinion that the contention of the appellee is 
right, both upon reason and authority. 

Statutes providing for the allotment of a portion of the prop- 
erty of a deceased person for the support of the widow 

( 30 ) and family for one year have been in  force in this State 
since 1796 (ch. 469). The Legislature of that year recog- 

nized the hardship of the laws then existing, whereby i t  was 
in the power of the administrator to expose to sale the whole 
crop and provisions of the deceased, and thereby deprive the 
widow of the means of subsistence for herself and family; and 
i t  was to prevent this h'ardship that they provided for the allot- 
ment to the widow of such part of the crop, stock and pro- 
visions as may be "necessary and adequate for the support of 
the widow and family for the space of one year." Under this 
act the amount of the allotment was determined by the number 
dependent upon i t  for support. The purpose of the act was to 
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provide support for the widow and to enable her to keep ber 
family about her until provision could be made for their final 
disposition. 

Subsequent acts relating to this subject have not changed the 
original purpose of the Legislature in  passing the act of 1796, 
but have merely made more definite the measure of the allot- 
ment, defined the word "family" as used in the act, and pro- 
vided that in case there is no widow, or she dies before her al- 
lowance is allotted, there shall still be an allotment for the bene- 
fit of the members of the family surviving under the age of 
fifteen years. This latter provision of our present statute (Rev., 
sec. 3094) apparently meets the objection to the former statute 
sustained in Kimball v. Deming, 27 N.  C., 418, and subsequent 
cases, wherein it was held that the allowance was personal to 
the widow and could not be set apart for the members of the 
family if there was no widow, or if she died before the allot- 
ment. The latest expression of the Legislature on this subject 
is contained in  Revisal of 1905, sees. 3091, 3092, 3093, 3094, 
and it is upon the construction of this statute that the case be- 
fore us depends. 

Section 3092 (similar to section 2118 of The Code) provides 
for an allowance of $300 to the widow and "one hundred dol- 
lars in addition thereto for every member of the family 
besides the widow." 

Section 3093 (Code, see. 2119) defines the "family" as 
( 31 ) 

"every person to whom the deceased or widow stood in place of 
a parent, who were residing with the deceased at his death and 
whose age did not then exceed fifteen years." 

"The object of this last clause," says the present CHIEF JUS- 
TICE in  Hollomon v. Hollomon, 125 N.  C., 29, "was to exclude 
from the bounty children who might come in after such death 
to make themselves 'members of the family,' and evidently was 
not meant to embrace those *who, as -in the present instance, 
cease as a consequence of the death to be members of the famiIy 
and chargeable as such to the widow, for The Code, see. 2116, 
says that the year's provision is 'for the support of herself and 
family.' The $300 is for her .support. The additional $100 
for each child under fifteen years of age is not for her benefit, 
but to enable her to provide for such children, if any there be, 
who are members of the family. I t  would be 'sticking in the 
bark' indeed to take $200, which must come out of the property 
placed in the hands of the guardian for the support of these 
very children, and give i t  to the stepmother, who by the will 
is deprived of their custody and relieved of all expense of their 
support." 
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'We can see no distinction between the Hollomon case and 
the case before us. The practical effect of the decision in that 
case is that membership in the family, which ceases upon the 
death of the father, can not be made the basis for determining 
the amount of the widow's year's allowance, and the $100 desig- 
nated by the statute as the amount allowed for each member of 
the family under fifteen years of age must be used for their. 
sutmort. 

L L 

The refusal of the widow to accept the children, in the present 
case, as members of her family and eontribute to their support, 
operates as a bar to her right to' the allowance of an additional 

$100 for each of them just as effectually as if she had 
( 32 ) been deprived of their care by will. To permit her to 

use this money and refuse to contribute to the children's 
support would be a perversion of both the letter and spirit of 
the statute. 

Affirmed. 

. CHEMICAL CO. v. LACKEY. 

. (Filed 22 November, 1905.) 

Premature Appeal-Beference. 

An appeal from an order of re-reference of a case to the referee to find 
a fact which the Court deemed material, is prentatnre and will be 
dismissed. 

ACTION by Southern Chemical Company against C. A. 
Lackey and another, pending in the Superior Court of ALEX- 
ANDER, and heard by Judge Jas.  L. Webb by consent, at Lenoir, 
upon the report of the referee and exceptions thereto. From 
an order ,of rereference the plaintiff appealed. 

L. M. Swink for the plaintiff. 
R. Z. I i n n e y  and J .  L. Gwaltney for the defendants. 

PER CURIBX: Upon the hearing of the exceptions to the 
referee's report the court ordered a rereference to the referee to 
find a fact which the court deemed material. From this order 
the plaintiff appealed. The appeal is premature. "Some things 
are settled, and this is one of them." Wallace v. Douglas, 105 
N. C., 42. 

Appeal dismissed. 
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LOWERY v. SCHOOL TRUSTEES. 
( 33 ) 

(Filed 22 November, 1905.) 

Legislature-Statutes-Co&itutional Law-Graded Schools- 
Equal Facilities for Both Rnces-Separate Buildings-Public 
School System, Its Administration. 

1. Every presumption is in favor of the validity of an  ac t  of the Legis- 
lature and all doubts are resolved in support of the act. 

2.  Courts ne\er acsume that  the Legislatuie intended -LO pass an  uncon 
stitutional act-they may resort to an  implicatmn to  sustain an 
act, but not to  destroy it. 

3. The act  establishing a graded school in the town of Kernersville, is 
construed to  contain a positive direction tu establish one school in 
which the  children of each race are t o  be taught in separate build- 
ings and by separate teachers, as the Constitution commands. 

4. When a duty is imposed and power conferred upon a public agency, 
by necessary implication, the duty and power to do the thing in 
the  manner directed by the Constitution, attach. 

5. The school district prescribed by Private Laws 1905, ch. 11, must 
include both races, and the taxes levied and collected upon the 
property and polls of both races in the district must be applied to  
the support and maintenance of a graded school for the children 
of both races, and in carrying out the provisions of the act, the 
imperative mandate of the Constitution, tha t  there shall be no dis- 
crimination in favor of, or to the prejudice of, either race must be 
observed. 

6. If the general scope and puipose of a statute are constitutional, and 
constitutional means are  provided for executing such general pur- 
poses, the entire statute will not be declared void, because some one 
or more of the details prescribed, or minor provisions incorporated, 
are not in accordance with the Constitution, provided such invalid 
parts may be eliminated without destroying or materially affecting 
the general purpose. 

7. So much of section 7, chapter 11, Private Laws 1905, as  undertakes 
to distinguish between the races in regard to  the money apportioned 
from the public school fund is invalid. This, however, does not 
affect the other portions of the act. 

8. The defendants have no right to  take the  school building now provided 
for the colored children and use i t  for the whites. 

9. In  executing the law, the defendants shall not discriminate against 
either race, but shall afford to  each equal facilities. It is  not in- 
tended by this t ha t  the taxes are to  be apportioned between the races 
per capita, but t h a t  the school term shall be of the same length 
during the school year, and tha t  a sufficient number of competent 
teachers shall be employed a t  such prices as  the board may deem 
proper. Dictum in Hooker v. Cfreerwille, 130 N. C., 473, disap- 
proved. 

10. If the defendant board or i t s  successor shall refuse to  establish and 
maintain the school upon a constitutional ba%s and in accordance 
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with the constitutional provisions, the courts have power, by the 
writ of mandamus, to compel them to do so. 

11. The two essential principles underlying the establishment and main- 
tenance of the public school system of this State are: First, the 
two races must be taught in separate schools, and, second, there 
must be no discrimination for or against either race. Keeping then1 
in view, the matter of administration is left to the Legislature and 
to the various officers, boards, etc., appointed for that purpose. 

( 34 ) ACTION by W. A. Lowery and others against Board of 
Graded School Trustees of the town of Kernersville and 

others, heard by Judge Henry R. Bryan at the September Term, 
1905, of FORSYTH. 

At the session of 1905 of the General Assembly an act was 
passed and ratified entitled "An act to establish a graded school 
in the town of Kernersville, Forsyth County, North Cardina." 
The portions of said act material to be noticed in the discussion 
of the exceptions by plaintiffs to the judgment appealed froni 
are: Section 1. The town of Kernersville is made a public 

I 
school district to be called the Kernersville Graded School Dis- 
trict. Section 2. Provides for the election of a board of trus- 
tees, consisting of five members. Section 3. Directs the organi- 
zation of the board and the election of proper officers. Section 
4. That the trustees shall have exclusive control of the public 

school interests, funds and property in the graded school 
( 35 ) district; shall provide rules for their government not in- 

consistent with law, fix the compensation of teachers, 
etc.; shall make an accurate census of the school population of 
said district as required by law, etc. ; that all children residents 
in said district, between the ages of 6 and 21, shall be admitted 
to the school free of tuition charges. Section 5 directs the levy- 
ing a special tax, etc., provided that the question be first sub- 
mitted to the qualified voters of said district, at the municipal 
election in May, 1905. I t  is also provided that at the same time 
the proposition be submitted to the voters to issue coupon bonds 
not to exceed the sum of $4,000, to be used in the erection of a 
suitabIe school building in said school district. Section 7. 
That the moneys which shall, from time to time, be apportioned 
under the general school law of the State to the said school dis- 
trict be turned over by the treasurer of Forsyth County to the 
treasurer of the said school trustees for the benefit of said 
school; provided that, in  apportioning the school fand of said 
county, said graded school shall be allowed the proportion of 
said fund per capita to the white children of school age. Sec- 
tion 8. That the property, both real and personal, of the public 
school for white h d r e n  shall become the property of said 
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graded school, and shall be vested in the said board of trustees 
and their successors in trust for the said graded school, and the 
said trustees may, in their discretion, sell the same or any part , 

thereof and apply the proceeds to the use of the public graded 
schools, to be established in said school district of Kernersville. 
section 9 provides for issuing the bonds, etc.; if approved by 
voters. Plaintiffs allege that pursuant to the provisions of said 
act an election was held in the prescribed territory, on first 
Tuesday in May, 1905, and that a majority of sixteen of the 
voters of said district cast their votes in favor of levying the 
tax and issuing the bonds provided for by the act; that only 
nine days' notice of said election was given, whereby some elect- 
ors who would have been against schools were prevented 
from voting: that the defendants who were elected trus- ( 36 " 7 \ ,  
tees at said election have organized, as provided in said . 

act, and that the bonds have been prepared and delivered to 
them, and that they now threaten to sell them, etc.; that the 
board of commissioners of the town of Kernersville threaten to 
levy a tax upon the property and polls in said district for the 
support and maintenance of said schools, etc.; that the board 
of education threatens to turn over to defendants the property 
of the public school for white children and do all other acts 
and things directed by said act in that respect; that the town 
of Kernersville has a population of about 1,200, counting both 
white and colored persons; that the colored persons in said 
town own property valued for taxation at $6,534; that the said 
act is unconstitutional and void, in that it provides for no 
graded school for colored children within said district; that it 
discriminates to the prejudice of the children of the colored 
race and gives to the children of the white race advantage de- 
nied to the children of the colored race; that the election was 
irregular and unlawful, for that only nine days' notice was 
given and that it was held on Tuesday instead of Monday. They 
demand that the defendants be enjoined' from proceeding with 
the issuing of the bonds, etc., or levying the taxes, or doing any 
other of the several acts under and bv virtue of the said act. etc. 
A restraining order was issued, with an order to the defendants 
to show cause why a permanent injunction should not issue, etc. 
Defendants answered, admitting the provisions of the act, the 
manner and time of holding the election, and that they were 
proceeding to discharge the duties imposed upon them by the 
several sections of the statute. They deny several immaterial 
allegations in this respect ; they say they are advised that by the 
provisions of the act they are entitled to take charge of the 
colored school property in the district, and intend to do so, and 
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( 37 ) use i t  for the purpose of a graded school for white chil- 
dren in the district until they can build a schoolhouse 

suitable for school purposes, as provided by the act; that 
they intend to use the money collected from the white and col- 
ored people of the town for the support and maintenance of the 
white graded school and the colored school, so as to afford equal 
facilities for the school children of both races, as provided for 
the public schools in the several counties of the State. They 
further say that the county board of educatiozl has already 
turned over the property of the public school for white children 
of the district to the board of school trustees, and have already 
directed the money, apportioned to the white children of the 
district, to be turned over to said trustees for the benefit of the 
white schools under the provisions of the act; that the board 
of education has also ordered the treasurer of the county to pay 
to the school committee of the colored public school district, 
which embraces the town of Kernersville and considerable con- 
tiguous territory, the money to be applied to the maintenance 
of the school in the district, as heretofore, under the school law, 
which is amply sufficient to maintain the school for a period of 
not less than four and a half months, on conditions heretofore 
existing; that the public school district for colored people has 
in no way been changed or interfered with by these defendants, 
but they believe the money should have been turned over to the 
graded school trustees for said purposes, as well as the colored 
school property. The colored school children within school age 
in the district number 68, and the white school children within 
said age number 307 ; these numbers are ascertained by a census 
taken by defendant board of trustees; that heretofore there have 
been in the corporate limits of the town two public schoolhouses 
used by each race separately. The public school money raised 
i n  the county has already been assigned and apportioned to the 
colored school district without regard to the act establishing the 
new graded school district. They further deny that the act dis- 

criminates against either race; that i t  nowhere provides 
( 38 ) that the tax collected from the colored residents of the 

town shall be applied exclusively to the support of the 
white school, nor exclusively to the colored school; nor do the 
defendants intend, nor have they ever intended, to apply the 
money arising from the taxes on property or polls of the col- 
ored residents exclusively to either racb, there being nothing in 
the act requiring them to do so or forbidding them to apportion 
to the public school for the colored children sufficient sums of = 

money to afford them equal school facilities with the children 
of the white race; that the house now used for the colored 
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schools is amply sufficientqo accommodate the children of that 
race. They further say that they are advised 'that the election 
was held in accordance with law and was fairly conducted; 
that the voters of the town knew of the day and attended the 
election, casting their ballots as they wished, etc. The defend- 
ants filed affidavits tending to sustain their answer. 

Judge Bryan, upon the hearing, found that the election was 
held substantially as required by the act; that the qualified 
voters in the town had ample opportunity to register; that the 
proceeds of the bonds proposed to be issued were to be applied 
to building a schoolhouse for the white children in the district; 
that the building for white children is insufficient to accommo- 
date them, and the erection of a building for additional ac- 
commodations was necessary; that the school building for the 
colored children was amply sufficient and commodious for said 
children. Being of opinion that the act provided a graded 
school district, embracing all of the territory within the limits 
of the town of Kernersville, for both races without any unlaw- 
ful discrimination for or against the children of either race 
resident therein, the court below held it was not unconstitu- 
tional and vacated the restraining order and refused the in- 
junction. 

The plaintiffs appealed. ( 39 ) 

Lindsay Patterson and T.  F. Baldwin for the plaintiffs. 
Watson, Buxton & Watson and Sapp & Hasten for the de- 

fendants. 

CONNOR, J., after stating the facts : I f  we concurred in the 
construction put upon the act by the learned counsel for the 
plaintiffs, we should feel compelled to declare it violative of the 
Constitution. We do not propose to bring into question the de- 
cisions made by this Court in Puitt w. Commissioners, 94 N. C., 
709, and Riggsbee v. Durham, ibid., 800. The principle, an- 
nounced in those cases and uniformly adhered to by this Court, 
is that a law which directs the tax raised from the polls and 
property of white persons to be devoted to sustaining schools 
for white children, and that raised from the polls and property 
of negroes to schools for negro children, is unconstitutional and 
void. I n  both of those cases the language of the statute direct- 
ing such distribution of the tax collected was clear and explicit. 
SMITH, C. J., says: "The fund is divided by race distinctions 
depending on the source from which the moneys are derived. 
This, as the judge decides, is forbidden by the Constitution, 
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and, as the objects in view can no* be accomplished by using 
the funds as directed or for any other purpose than the statu- 
tory requirements, it clearly ought not to be taken from the tax- 
payers at all, because this is but a means of effecting an illegal 
law." Conceding that under the explicit language of section 2, 
Article IX, of the Constitution, there must be no discrimination 
in  favor of or to the prejudice of either race, we proceed to 
ascertain whether there is imposed upon the defendant trustees 
any duty in respect to the establishment and'maintenance of 
the Eernersville Graded School, provided for by the act of 
1905, inconsistent with this provision. 

In  discussing the language of the statute i t  will be well to 
keep in view the universally recognized rule of construction 

which requires us to read the act in  the light of and with 
( 40 > referenoe to the Constitution of the State. The princi- 
\ I 

ple is well stated in Sutherland on Statutory ~ o & r u e -  
tion (2  Ed. Lewis), sec. 82 : "Every presumption is in faiior of 
the validity of an act of the Legislature, and all doubts are re- 
solved in support of the act. I n  determining the constitution- 
ality of an act of the Legislature courts always presume, in the 
first place, that the act is constitutional. They also presume 
that the Legislature acted with integrity and with an honest 
purpose to keep within the restrictions and limitations laid 
down by the Constitution.'' 

~eckkam,  J., in People u. Terry, 108 N. Y., 1, says "In con- 
struing a statute which is susceptible of two constructions, one 
of which will render i t  valid and the other void, and both are 
equally reasonable, i t  is familiar learning that courts incline to 
and will adopt the construction which renders the act valid 
rather than the one which avoids it." We will never assume 
that the Legislature intended to pass an unconstitutional act. 
"The courts may resort to an implication to sustain one act, 
but not to destroy it." Water Co. v. Water Co., 44 N.  J. Eq., 
427. This rule is quite elementary and finds expression and ap- 

, plication in the courts of every American State. 
I t  must be conceded that the act is not so clear as could be 

desired, nor does it conform in many important respects to the 
many other acts found in  our statutes establishing' graded 
schools. I t s  defects are to be seen rather in omissions than posi- 
tive provisions. We notice, first, the several criticisms made 
by the learned counsel for the plaintiffs. They say that i t  is 
manifest that i t  was never contemplated that there should be a 
school in the graded school district for the colored race; that 
only a school for the white race is provided for. We do not 
attach any importance to the term "graded school." While in 
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other acts which we have examined the plural is used, we see 
110 difficulty in finding in the act a positive direction to 
establish one school in which the children of each race ( 41 $ 
are to be taught in separate buildings and by separate 
teachers. The Constitution expressly commands i t  to be done; 
this was well known to the draftsman and the Legislature. I t  
will be noted that by section 4 the trustees are required to cause 
an accurate census of the school population in the district to be 
taken. I t  also expressly provides that all children resident in 
the district within the scllool age shall be admitted into the 
school free of tuition. It could not have been contemplated 
that, in defiance of the express language of the Constitution, all 
of the children of both races in the district should be admitted 
into one school building. The fair and only reasonable impli- 
cation is that under one board of management, one superinten- 
dent, the school should be so arranged and separated as to meet 
the constitutional requirement in that respect. 

We clo not suppose that the power of the defendant board to 
divide the district into as many sections, departments or schools 
as the convenience or necessity of the children of the district , 
demanded, would be questioned. I t  is a matter of common ob- 
servation and knowledge that in the larger towns of the State 
the trustees of the graded or city school divide i t  into sections, 
and locate each section or school to meet the convenience of the 
people, and this is done under the general power to establish a 
graded school for each race. If the white children are so numer- 
ous and the territorial limits of the district so large that, in 
the opinion of the board, two school buildings with a separate 
corps of teachers are necessary, certainly, if within their means, 
they may establish them under the power to establish a school 
for white children. The same principle applies to a school for 
colored children. 

When a duty is imposed and power conferred upon a public 
agency, by necessary implication the duty and power to do the 
thing in the manner directed by the Constitution attach. I n  
this connection i t  may be proper to say that we do pot 
concur in the suggestion contained in  the answer that ( 42 ) 
the graded school district of Kernersville can be confined 
to the limits prescribed by the act in  regard to the white school 
and include contiguous territory for the colored schools. The 
school district prescribed by the act must include both races, 
and the taxes levied and collected upon the property and polls 
of both races in the district must be applied to the support and 
maintenance of a graded school for the children of both races- 
the schools to be separated and the children of each race to be 
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taught in a separate school. I n  carrying out the provisions of 
the act the imperative mandate of the Constitution, that there 
shall be no discrimination in  favor of or to the prejudice of 
either race, must be observed. Thus construed, the constitu- 
tional requirement is complied with. 

The Act, section 4, expressly confers upon the board of 
trustees "exclusive control of the public school interests, funds 
and property in the graded school district as hereinafter pro- 
vided." I t  is said that there are provisions in the Act con- 
trolling this general g a n t  of power which discriminate against 
the children of the colored race. 

Before discussing the provisions objected to, we wish to note 
that another well settled rule in the construction of statutes is 
enforced by the courts. If the general scope and purpose of 
the statute are constitutional, and constitutional means are pro- 
vided for executing such general purpose, the entire statute will 
not be declared void. because some one or more of the details 
prescribed, or minor provisions incorporated, are not in accord- 
ance with the Constitution, provided such invalid parts may be 
eliminated without destroying or materially affecting thk gen- 
eral purpose. The rule is thus stated: "Where the unconstitu- 
tional portions are stricken out and that which remains is com- 
plete in iiself and capable of being executed in  accordance with 
the apparent legislative intent, it must be sustained." 26 Am. & 
Eng. Enc. ( 2  Ed.), 570, in which a large number of illustrative 

cases are cited. This court has frequently recognized 
( 43 ) and enforced the rule. Berry v. Haines, 4 N. C., 311; 

Darby v. WiLmington, 76 N.  C., 133; Cotton Mills v. 
Wazhaw, 130 N .  C., 293. The difficulty is  usually found in the 
application of the rule. 

The general purpose and scope of the act under examination 
are declared to be to establish a graded school in the t o m  of 
Kernersville. This purpose is not only in accordance with the 
Constitution, but in  the furtherance of the right of the people 
to have the privilege of education and the duty of the State to 
guard and maintain that right. Dec. of Rights, section 27. 
The particular form and method of securing the right by the 
establishment of graded schools, when adopted by the people 
in accordance with law, has been uniformly maintained by this 
Court. The district is clearly defined, the establishment of the 
school and levy of the tax are made dependent upon the will of 
all of the qualified voters within the district at  an election to 
be held for that purpose. The tax is uniform upon all the 
property in the district, and the constitutional equation upon 
property and polls observed. A11 of the children within the 

32 



N. C.] FALL TERM, 1905. 

school age are admitted, and, as we have endeavored to show, 
by reading the act in the light of the Constitution, this includes 
children of both races, to be taught separately. There is no 
discrimination in regard to the application of the tax in  re- 
spect to races. A board of trustees is provided with ample 
power to execute the law. 

The plaintiffs suggest that by Section 7 it is provided that 
the money, which shall be apportioned under the general school 
law to the school district, shall be turned over to the treasurer 
of the trustees of the district for the benefit of said school, pro- 
vided, that in apportioning the school fund of the county, the 
said graded school shall be allowed the proportion of the fund 
due per capita to the white children of school age. We are not 
quite sure that we correctly interpret this section. We 
find in other acts, establishing graded schools, a similar ( 44 ) 
provision in regard to the application of the fund from 
the general school tax apportioned to the children within the 
district, but such fund is usually directed to be received by 
the trustees and applied under their direction. I f  it is the 
purpose and effect of the seventh section to empower the use 
of all of the public school fund apportioned to the graded school 
district for the white schools, i t  is clearly in violation of the 
Constitution. This money, after apportionment, belongs to the 
children of both races and should be applied to the support of 
the schools for both races, without discrimination or prejudice. 

Some light is thrown upon the subject by the answer of the 
defendants. I t  seems that prior to the passage of this act, the 
school district for the white children comprised the town of 
Kernersville containing 307 children of school age. The dis- 
trict for the colored children included coatiguous territory, the 
number of colored children within the limits of the new district 
being only 68; that the public money from the general school 
fund has already been apportioned to the colored school district 
regardless of the Act of 1905, and that it is only the money ap- 
portioned to the white children which is to be paid over to the 
defendant board. We gather from the answer that the defend- 
ant board supposed that the Act of 1905 in  no way changed the 
district established for the colored children. I n  this view his 
Honor did not concur, nor do we. I t  is permissible for the 
school authorities, under the general school law in each county, 
to so arrange the districts as to meet the needs of each race, 
that they may be of different territorial boundaries. The rea- 
sons for doing so in  many cases are obvious. When, however, 
a new district is created by the Legislature with power to levy 
a special tax, and maintain a graded or large public school 
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under the control of a separate and special board, we are un- 
able to see how the uniformity which the Constitution 

( 45 ) requires, as construed in  Puitt's case, can be maintained, 
unless the district includes the children of both races. 

The difficulties in doing so are apparent. 
We think, therefore, that so much of Section 7, as under- 

takes to distinguish between the races in regard to the money 
apportioned from the public school fund, is invalid. This, how- 
ever, does not affect the other portions of the act. 

We can see no reason why the defendant board may not, 
under the general power '(to control the public school interests, 
funds and property in  the graded school district," receive the 
money apportioned to both races and apply it in  the way pro- 
vided by the Constitution. There is nothing in the section pro- 
hibiting them from doing so. 

Section 8 is also obscure in  its terms. I t  provides that the 
property of the public school for white children in the district 
shall become the property of the board of trustees, and that 
they may in their discretion sell the same and apply the pro- 
ceeds to the use of the public graded school to be established. 
We infer from other provisions of the act that it was deemed 
necessary to give the board express power to sell this property, 
for the purpose of providing another building with the amount 
received, together with the proceeds of the bonds which they 
are by Section 9 empowered to issue. 

The answer of the defendants in  respect to their purposes in 
regard to this property is obscure. They say they are advised 
and believe they are empowered to take charge of the colored 
school property in the district, and that they are intending to 
use the property for the purpose of a graded school for white 
children in the district, until they can build a more suitable 
house for school purposes. While the language of the answer 
would seem to be capable of the construction that they intend 
to take the property of the colored school and apply i t  to the 
use of the white school, this can not be reconciled with other 
portions of the answer, in which they declare their intention 

to maintain a school for both white and colored children, 
( 46 ) affording them equal school facilities. They further 

say, and his Honor so finds, that the present school 
building for the colored school is amply sufficient, whereas the 
building for whites is totally inadequate. Of course the de- 
fendants have no right to take the school building now pro- 
vided for the colored children and use i t  for the whites. We 
assume they have no such purpose. Their entire answer repels . 
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any such construction. However all this may be, it does not 
render the portions of the act establishing the school invalid. 

I t  is the duty of the defendant board of trustees to pro- 
ceed to establish a graded school, in which all the children of 
school age within the new district may attend, to separate the 
schools into two sections or departments, in  one of which the 
white children shall be taught, and in the other the colored 
children. The effect of the act is to take out of the original 
colored school district all of the property and children within 
the limits of the new district created by the act. I n  the pro- 
vision made for executing the iaw, the board shall not discrim- 
inate against either race, but shall afford to each equal facili- 
ties. I t  is not intended by this that the taxes are to be appor- 
tioned between the races p e l  capita, but that the school term 
shall be of the same length during the school year, and that a 
sufficient number of teachers, competent to teach the children in 
each section or building, shall be employed at such prices as 
the board may deem proper. I f  the board, or its successors, 
shall refuse to establish and maintain the school upon a consti- 
tutional basis and in accordance with the constitutional pro- 
visions, the courts have power, by the writ of mandamus, to 
compel them to do so. 

We gather from the answer that the defendants propose to 
execute the important trust reposed in them in accordance with 
law. There can be no possible room for doubt or controversy 
in  respect to the two principles underlying and always con- 
trolling the establishment and maintenance of the public 
school system of this State. This system includes all ( 47 ) 
public schools, or schools receiving for their support pub- 
lic taxes, either general or local. First, the two races must be 
taught i n  separate schools, and, second, there must be no dis- 
crimination for or against either race. Const., Art. IX, see. 2. 

I n  Revisal of 1905, Section 3990, the Legislature codified the 
Constitution and all statutes then in force involving these es- 
sential principles. They express the well considered and ma- 
tured opinion of the people of the State upon this subject of 
such vital importance to the welfare of all the people. Keeping 
them in view, the matter of administration is left to the Legis- 
lature and the various officers, boards, etc., appointed for that 
purpose. This Court would be reluctant to declare invalid an 
act establishing any public school when i t  had received the 
sanction of the people, directly and locally interested, unless it 
was manifest that these principles were violated. Much must 
be left to the good faith, integrity and judgment of local boards . 
in working out the difficult problem of providing equal facilities 
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for each race in  the education of all the children of the State. 
Local conditions, relative numbers and other well recognized 
factors enter into the problem, and must be dealt with in a 
spirit of justice to all concerned, and to promote the honor and 
welfare of the State. I n  no sphere of our system of local self- 
government, under the guidance of a general superintendence 
and constitutional limitations, is the capacity of the people to 
govern themselves more strongly illustrated. 

I n  this connection we wish to say that the language used in 
the opinion in Hooker v. Greenville, 130 N .  C., 473, which 
seems to hold that in no other way than by a per capita dis- 
tribution of all taxes collected for public schools, can the Con- 
stitution be observed, does not meet our approval. I t  was not 
necessary to the decision of that case, and we call attention to 

i t  to exclude the conclusion that i t  is regarded as the 
( 48 ) opinion of this Court. The learned and always candid 

counsel for the plaintiffs stated in his argument that he 
did not so construe the Constitution. 

I n  regard to the bonds proposed to be issued, the proceeds to 
be used in the erection and furnishing of a suitable school build- 
ing in the school district, we find nothing in  the act to indicate 
that the use directed is prohibited by the Constitution. His 
Honor finds that there are 307 white children and 68 colored 
children in  the district, and that the erection of the building 
for additional accommodation of the white children is neces- 
sary; that the public school building for the colored children is 
amply sufficient and commodious. We are unable to perceive 
how or why the erection of a necessary school building for 307 
white children is a discrimination against 68 colored children 
for whom an amply sufficient and commodious building has 
been supplied. To 'require the same size building for 68 chil- 
dren as is furnished to 307, would be to keep the law neither in 
IGter nor in spirit. 

We have given anxious and careful consideration to the lan- 
guage of the act and the arguments of counsel, and we conclude 
that the general purpose and scope of the act are not in viola- 
tion of the Constitution; that .such sections as are subject to 
criticism do not so affect the statute as to render i t  invalid. 

The defendant board of trustees will, we are sure, as they 
express their purpose to do, discharge their duties so that a11 
the children of both races shall have equal facilities to attend 
the schools under the constitutional restrictions provided. If 
they should not do so, the courts would promptly aid any class 
of persons discriminated against. - - 

We concur with his Honor that the election was valid. The 
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judgment vacating the restraining order and refusing the in- 
junction must be 

Affirmed. 

Cited: Xmith v. Tvusterzs, 141 N.  C., 159; 8. v. Wolf, 145 
N. O., 445; St. George v. Hardie, 141 N. C., 101; McLeod v. 
Comrs., 148 N.  C., 86. 

EDWARDS v. RAILROAD. 
( 49 1 

(Rled  22 November, 1905.) 

Badroads-CrossiagsNeqligence-Contr- Negligence- 
Instructions. 

1. An instruction that "it is the duty of the defendant's engineer or fire- 
man to ring the bell or sound the whistle, or give other suitable and 
sufficient signals and warnings of the approach of i ts train, while 
moving its train in its yards, and to use all proper and reasonable 
efforts to  avoid injuring any party who may be in its yards on 
legitimate business, and if the jury find that the defendant failed 
to  give such signal and take such precautions, and said acts * * * 
resulted in the killing of the plaintiff's intestate, they should an- 
swer the first issue 'yes,'," is not contradictory. 

2. An instruction that "the use of the highways and streets by the trav- 
eling public belongs as much to the public as the track does to the 
railway company, and for the company to block up the highways 
without absolute necessity, or to render i ts use so dangerous'as to 
deter the public, or to keep them in constant fear of life and limb, 
would be a material and unlawful interference with their rights, and 
if the jury find * * * that the gefendant so blocked up and ob- 
structed a public highway, this would be evidence of negligence, and 
if such negligence caused the killing of the intestate, then the jury 
will answer the first issue 'Yes,' " is correct. 

3. A finding by the jury, that  the plaintiff's intestate was guilty of con- 
tributory negligence, makes i t  unnecessary to consider an exception 
to a refusal of a prayer of defendant as to contributory negligence. 

ACTION by R. S. Edwards, Administrator of Harry Praylow, 
against the Carolina & Northwestern Railway Compally, heard 
by Judge C. M.  Cooke and a jury, at the September Term, 1905, 
of LINCOLN. From a judgment for the plaintiff, the defendant 
appealed. 

D. W. Robinson for the plaintiff. 
3. H. Marion and C. E'. Childs for the defendant. 
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( 50 ) CLARK, 0. J. At Lincolnton station the defendant's 
tracks are on the north side of the depot and those of the 

Seaboard Air Line Railway are parallel and on the south side. 
On the day in question a long freight train had come in on the 
defendant's track and had been engaged in unloading and shift- 
ing, some half hour, when the passenger train came in on the 
other road. Thereupon the defendant's freight train was "cut 
open'' where the street leading to the town crossed its track. 
This street was then used, aqd had been for many years, as the 
main and only thoroughfare to and from the trains and depot. 
After being left open a short while, half the width of the street 
o r  less, and before the Seaboard passenger train had left, this 
interval in the defendant's freight train was closed to three or 
four feet in width. The plaintiff's intestate, who was the mail 
carrier between the station and the postoffice (which was on 
the north side), came from the Seaboard train pushing a wheel- 
barrow loaded with mail. H e  threw the mail across the open- 
ing, i t  being too narrow for his wheelbarrow, and then was try- 
ing to 'cross through himself, when the train came back and 
killed him. The defendant made the usnal motion in  negligence 
cases to take the case from the jury, but his first exception for 
the refusal of a nonsuit needs no discussion. 

The second exception is because the court charged the jury 
that "it is the duty of the defendant's engineer or fireman to 
ring the bell or sound the whistle, or t o  give other suitable and 
sufficient signals and warnings of the approach of its train, 
while moving its train in  its yards, and to use all proper and 
reasonable efforts to ayoid injuring any party who may be in 
its yards on legitimate business, and if the jury find from the 
greater weight of evidence that the defendant failed to give 
such signal and take such precautions, and the said acts on the 
part of the defendant resulted in  the killing of the plaintiff's 
intestate, they should answer the first issue 'yes.' Smith v. 
R. R., 132 N. C., 824." The defendant insists that this is con- 

tradictory because the first part of the instruction is in 
( 51 ) the alternative "ringing or sounding the whistle" and in 

the second part "giving the signal and take such precau- 
tions." But we do not so find it. The latter part says ''signal 
and precaution," which is merely the equivalent of the alterna- 
tive "signal" and "proper and reasonable effort" to avoid in- 
jury to others mentioned in the first part of that instruction. 

The third exception i s  to the_ following instruction: "The 
use of the highways and streets by the traveling public belongs 
as much to the public as the track does to the railway company; 
and for the company to block up the highway without absolute 
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necesgity, or to render its use so dangerous as to deter the travel- 
ing public, or to keep them in constant fear of life and limb, 
would be a material and unlawful interference with their 
rights; and if the jury find from the greater weight of the evi- 
dence that the defendant in  this case so blocked up and o b  
structed a public highway in the town of Lincolnton, this would 
be evidence of negligence, and if such negligence caused the 
killing of the plaintiff's intestate, then the jury will answer the 
first issue 'yes.' Nortoa v. R. R., 122 N. C., 928; but we 
think i t  a correct statement of the law, and this also disposes 
of the f~urt!: exception. 

The fifth exception to a refusal of a prayer as to contribu- 
tory negligence need not be considered, for, if it were conceded 
to have been error to refuse it, the jury cured such error by its 
finding that the plaintiff's intestate was guilty of contributory , 
negligence. I t  is true this prayer was that the defendant was 
not guilty of any negligence, if the intestate was guilty of con- i 
duct recited, which wouId amount to contributory negligence, 
and was properly refused on that ground. 

There was conflicting evidence as to whether the flagman told 
the plaintiff's intestate to pass through or told him not to do 
so, and whether the train came back on a signal or not. The 
jury found on the first of these propositions that the intestate 
was guilty of contributory negligence in  trying to pass through 
the narrow opening, but further found that there was 
negligence i n  moving the train back and closing the gap, ( 52 ) 
without warning to the intestate of such movement, and 
that this negligence was the proximate cause of his death. The, 
judge told the jury that if they should ('find that notwithstand- 
ing the negligence of the intestate in entering u p o r  the cross- 
ing, the defendant by the exercise of ordinary and reasonable 
care, in the movement of its train, could have avoided striking: 
the intestate, then they should answer the third issue (yes.' " 

The cause was fully and very ably argued here on both sides, 
but on full examination of the whole case, we think that the 
judgment below should be 

Affirmed. 



WILSON v. COTTON MILLS. 

(Filed 22 November, 1905.) 

'Contracts-Construction-Quesths for the Court-Delivery 
of Cotto-Tender-Issues-hagee-Loss in Weight. 

1. ?he meaning of the terms of a contract, whether written or verbal, 
when they are precise and explicit, is  a question for the court, but 
if doubtful and uncertain, they may be submitted to  the jury, with 
proper instructions, to ascertain the meaning and intent of the 
parties. 

2. If  the parties to an  agreement dispute about i t s  terms, an  issue of 
fact is raised, a s  to  the terms, to be decided by the jury who should 
be guided by instructions from the court. 

3. Where the plaintiffs sold cotton to  the defendant in March with the 
stipulation to  deliver a t  their option in  April, May or June, and on ' 18 June the defendant asked for an  extension of the time fixed for 

I delivery to. 8 July, which was not granted absolutely, and on 25 
1 June the defendant ordered the plaintiffs to sell the cotton, when 

the price for Ju ly  reached 11% cents or hore :  Held,  t ha t  this was 
a direction to hold the cotton for sale in July  a t  not less than the 
price stated, and a refusal t o  take the cotton on 23 July  was a 

, breach of the contract. 
'4. Where the defendant had refused to  take the cotton on 23 July, this 

was a breach of i t s  contract, and i t  is  immaterial tha t  the plaintiffs 
shipped the cotton on the 29th, a s  they were not required to make 
any delivery, the refusal dispensing in law with any tender, and 
the plaintiffs being entitled to recover if they were ready, willing 
and able to deliver and otherwise comply with the contract on their 

I part. 
I 
5. It is not material in what form issues are submitted to the jury, pro- 

1 vided they are germane and each party has a fair  opportunity to 
, present his version of the facts and his view of the law so tha t  the . case can be tried on the merits. 
6. In an action for the price of cotton sold, the loss in weight should 

not have been deducted in assessing the damages, a s  i t  appears from 
the defendants' letter t ha t  a loss "not to exceed three pounds per 
bale from the invoice weightJ' was to be allowed. 

j( 53 ) ACTION by R. T. Wilson and others against Levi Cot- 
ton Mills, heard by Judge Chas. M. Coolce and a jury, 

a.t the July Term, 1905, of MECKLENBURG. From a judgment 
for  the plaintiffs, the defendant appealed. 

Action for the price of cotton. Plaintiffs alleged that in 
March, 1904, they sold to the defendant 100 bales of cotton 
a t  $14.42 per 100 pounds, to be shipped by them and delivered 
a t  Rutherfordton, N. C., in April, May or June, at  their option, 
$ad  to be paid for i n  lots of 25 bales each on the 10th) 20th) 
55th) and 30th of July of that year. This the defendant ad- 
mitted. Plaintiffs further alleged that afterwards, by agree- 
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ment of the parties, the day of shipment was postponed until 
29 July, 1904, at which time i t  was shipped to the defendant, 
who refused to receive the same. Defendant denied the post- 
ponement, but adrnitted its refusal to receive the cotton, and 
alleged that i t  was shipped after the time of shipment had ex- 
pired. The evidence tended to show that after some telegraphic 
coriespondence, as to cancelling the sale upon request first made 
by defendant, the latter wrote the plamtiff as follows: "Yours 
of June 15 is at  hand and noted. Would it be satisfactory to 
delay shipment 20 days? Please advise as to this. Do you ex- 
pect a corner in July or August cotton? If you can sell 
50 bales when July reaches 12.50 or over, you may do ( 54 ) 
so. This order is subject to cancellation any time before 
your placing order. May get you to sell other 50 bales." 
Plaintiffs replied June 20 that they could probably delay ship- 
ment 20 days and would do so if they could, but they did not 
care for i t  to stand in the way of a favorable offer. They also 
stated that they would sell 50 bales when July contracts reached 
$12.50 or more. On 25,June defendant wired the plaintiffs as 
follows : "Sell, unless ordeq revoked, first 50 bales July reaches 
eleven quarter or over." Plaintiff replied: '(We will execute 
this order if July  reaches that point, which we fear is some- 
what doubtful, unless we have some bad crop news." There 
was no other communication between the parties until 23 July, 
when dlaintiffs, through their agent, Mr. Lee, inquired of de- 
fendant if i t  had further directions to give in regard to the dis- 
positiob of its cotton, to which the defendant replied that plain- 

. tiffs h&d not complied with their contract and it did not then 
reed >he cotton, which was afterwards shipped and tendered to 
dberpdant, who refused to receive it. The issues submitted to 
the jury with the answers thereto, were as follows: 1. Did the 
defendant refuse to perform its part of the contract? Ans. 
Yes. 2. What damage, if any, has the plaintiff sustained? 
Ans. $1,710 and interest from 23 July, 1904. The jury were 

- instructed that, as the contract was in writing, i t  is the duty of 
J the court to construe i t  and that, if they believe the evidence, 

their answer to the first issue should be "yes." Upon the sec- 
ond issue the court charged that the measure of damages is the 
difference between the contract price, $14.42, and the market 
price of the cotton, at  the place of delivery fixed by the con- 
tract, which witnesses testified was 11 cents, and that if they 
believed the evidence their answer to the second issue should be 
$1,710 and interest from 23 July, 1904, the day on which the 
defendant refused to receive the cotton. There was a judg- 
went for the plaintiffs and defendant appealed. 
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( 55 ) Pharr & Bell for the plaintiffs. 
Stewart & ilIcRae for the defendant. 

WALKER, J., after stating the case: There can be no doubt 
but that the construction of a contract is a matter of law. I f  
committed to writing, the meaning of the terms, when they are 
precise and explicit, is a question for the court, but if doubtful 
and uncertain they may be submitted to the jury, with proper 
instructions given hypothetically as the case may require, to 
ascertain the meaning and intent of the parties. The law is 
the same as to verbal contracts. If the terms are explicit the 
court determines their effect simply by declaring their legal 
meaning. I f  the parties dispute about the terms of the agree- 
ment, an issue of fact is raised, as to the terms, to be decided 
by the jury who should be guided by instructions from the 
court. Massey v. Belisle, 24 N. C., 170; Sizemore v. Morrow, 
28 N. C., 54; Festerman v. Parker, 32 N.  C., 474; Harris v. 
Mott, 97 N.  C., 103. GASTON, J., says, in  Young  v. Jeffreys, 
20 N.  C., 857: "Where a contract is wholly in writing, and the 
intention of the framers is, by  la^, fo be collected from the 
document itself, then the entire construction of the contract- 
that is, the ascertainment of the intention of the parties as well 
as the effect of that intention, is a pure question of law, bnd the 
whole office of the jury is to pass on the existence of the 1 alleged 
written agreement. Where the contract is by parol th4 terms 
of the agreement are, of course, a matter of fact, and if those i terms be obscure or equivocal, or are susceptible of explr nation 
from extrinsic evidence, i t  is for the jury to find also the\ mean- . 
ing of the terms employed; but the effect of a parol agrebment, 
when its terms are given and their meaning fixed, is as m ch a 
question of law as the construction of a written instrum t ~ t . "  

This language summarizes the whole doctrine and is 
( 56 ) quoted with approval in the more recent case of Xpragim 

v. White,  108 N.  C., 449, where the question is fully dis- 
cussed. The principle applies, of course, to agreements evi- - 
denced by written correspondence. Ximpson v. Pegram, 112 -\ 
N. C., 541; Lindsay v. Ins. Co., 115 N.  C., 212. As the con- 
tract in this case was in writing, and as its terms, we think, are 
explicit and the meaning of the parties unmistakable, i t  becomes 
our duty to construe i t  and declare its legal effect. 

Plaintiffs sold the cotton to defendant in  March, 1904, sub- 
ject to the stipulation expressed in the contract that they might 
at  their option deliver in the following April, May or June. 
Defendant on 18 June asked for an extension of the time 
fixed for delivery to 8 July. The request was not granted 
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absolutely; but if it had been, we do not think i t  would change 
the legal aspect of the case or cause us to come to a different 
conclusion, because before the time for delivery had fully ex- 
pired, that is on 25 June, defendant ordered plaintiffs to sell 
the cotton, when the price for July reached eleven and a quarter 
cents or more. This was a plain direction to hold the cotton 
for sale in July at not less than the price stated, as i t  could not 
be determined whether the price of cotton would reach that 
figure until the ,full month had expired, or until the last day 
of the month, as the market price is subject to fluctuation and 
sometimes, as we know, to sudden and decided changes, and 
the event on which plaintiffs were authorized to sell might have 
happened on that very day. The correspondence shows, there- 
fore, by strong and irresistible implication, that plaintiffs were 
to hold the cotton during the month of July or until the price 
specified could be obtained. We have no doubt that this is the 
true meaning of the contract as evidenced by the several writ- 
ings. The order of defendant could not well have been exe- 
cuted under any other construction. 

Defendant does not deny that it has failed to comply ( 57 ) 
with the contract, if this is its proper meaning. Coun- 
sel in their brief, frankly state that the sole question is, 
whether the cotton was delivered within the time fixed by the 
contract, their contention being that the time of delivery was 
never changed by the defendant's letter of 18 June, and the 
telegram of 25 June, and the answers of plaintiffs thereto. They 
argue that the order to sell was not tantamount to an order 
to delay the shipment of the cotton, and that it could not be 
so unless the order to sell was for an indefinite time and that 
plaintiffs did not so construe the order, as they did actually 
ship on 29 July. The position is not tenable. The order to 
sell was extended by its very terms to the month of July, the 
sale to be made when the price reached eleven and one-quarter 
cents. No inference adverse to the plaintiffs can be drawn from 
the fact that they shipped the cotton on the 29th) as defendant 
on the 23rd had refused to take the cotton. This was a breach 
of its contract and plaintiffs were not required to make any 
delivery, the refusal dispensing in law with any tender, and 
plaintiffs then being entitled to recover if they were ready, will- 
ing and able to deliver and otherwise to comply with the con- 
tract on their part and, as to this, there was no dispute. Gran- 
dy v. Small, 48 N. C., 10; Blalock v. Clark, 133 N. C., 306; 
Hughes v. Enott, 138 N. C., 105. If plaintiffs did more than 
the law required of them, the defendant has no reason to hom- 
plain on that account and can not benefit by it. 
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The issues submitted were broad enough for the defendant 
to present its defense in  every possible phase. We have recently 
said: "It is not material in what form issues are submitted to 
the jury, provided they are germane to the subject of the con- 
troversy and each party has a fair opportunity to present his 
version of the facts and his view of the law, so that the case, as 
to all parties, can be tried on the merits." Deaver v. Deave?, 
137 N. C., 240; Warehouse Co. v.  Oxment, 132 N. C., 839. The 

issues submitted were sufficiently comprehensive within 
( 58 ) the mle stated and the court properly rejected those ten- 

dered by the defendant. At least, there was no reversible 
error in doing so. 

The loss in  weight of the cotton should not have been de- 
ducted in assessing the damages, as i t  appears from the defend- 
ant's letter of 23 March, 1904, that a loss "not to exceed three 
pbunds per bale from the invoice weights" was to be allowed. 

We have carefully considered the case and weighed the argu- 
ments, so well presented in the briefs of counsel, and have not 
been able to discover any error in the rulings of the court. 

No error. 

Cited: Ruffin v. R. R., 142 N. C., 123 ; Kimberly v. Howland, 
133 N. C., 400; Horne v. Power Co., 144 N.  C., 377; Johnson 
u. Lumber Co., Ib .  720. 

CAVINESS v. FIDELITY CO. 

( Wled 22 Novembtr, 1905. ) 

Primi@ and Surety-Subrogation-Executors and Adminis- 
trators-Devastavit. 

1. A surety company which has been called upon to pay a devastavit 
committed by its principal, an administrator, is entitled to be sub- 
rogated to the rights of the creditor against & party who received 
the money with knowledge of i t s  wrongful appropriation, and his 
rights are exactly those of the creditor. 

2. Where an administrator is also a distributee, he is entitled to  pay 
the other distributees and to  retain himself, a t  any time during 
the administration, the amount to which each is entitled. If he 
pay more or retains more than is due, he is liable personally and 
on his bond for the excess. 
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3. While an administrator is allowed by statute two years within which 1 
to settle the estate, he should, when there are no debts or other 
exigencies requiring the retention of the funds, pay them to the 
distributees, and they may within the two years maintain an action 
for them. 

4. Where an administrator committed a devastavit in February, a party 
who received the money with knowledge of its wrongful appropria- 
tion, can be compelled to answer to the extent of the devastavit, but 
he is not liable for any devastavit thereafter on €be part of the 
administrator of which he had no knowledge. 

ACTION by J. M. Caviness, Administrator de bonis non ( 59 ) 
of Jas. A. Cole, against Fidelity & Deposit Co., of Mary- 
land, and others, heard by Judge R. B. PeebZes and a jury, at 
the July Term, 1905, of RANDOLPH. From the judgment ren- 
dered, the defendant company appealed. 

L. W. Humphrey and Elijah Mofit t  for the defendant com- 
pany. 

H. A. London & Son  for the defendant Russell. 

CONNOR, J. James E. Cole qualified on 11 November, 1902, 
as administrator of J. A. Cole, deceased, and executed his bond 
in the penal sum of $18,000 with the defendant company as 
surety. On 3 March, 1904, he was removed and the plaintiff 
appointed administrator de bonis non of the estate. This ac- 
tion is prosecuted by the plaintiff against J. E. Cole and the 
surety company to recover the amount remaining, or which 
ought to be, in his hands belonging to the estate. The defend- 
ant surety company in its answer alleges that $5,000 of the 
assets of the estate were paid by the administrator to W. S. 
Russell on account of certain stock purchased by the adminis- 
trator and his brother, T. A. Cole; that Russell had knowledge 
that the said sum was a gart of the assets and property of the 
estate. The defendant claimed that i t  was subrogated to the 
rights of the plaintiff to call upon Russell to refund so much 
of said amount as should be necessary to indemnify it from loss 
on account of the devastavit of the administrator. Russell was 
made a party defendant and filed an answer denying the ma- 
terial allegations of the defendant company's answer. From the 
admissions in the pleadings, findings by his Honor, and the 
verdict of the jury upon issues submitted, we gather the 
following facts : 

J. A. Cole died intestate leaving five distributees, two 
( 60 > 

of whom were the administrator and his brother, T. A. Cole. 
Prior to 5 February, 1903, the administrator received, on ac- 
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count of the estate, about $9,600. He held a note against one 
of the distributees for $1,136.92, and owed a note himself of 
$1,000. Subsequent to 5 February, 1903, he received about 
$400. The total indebtedness of the estate did not exceed $200, 
the larger portion of which was paid prior to 5 February, 1903, 
leaving in the hands of the administrator on that day about 
$9,400. On said 5 February, 1903, he drew a check upon the 
assets of the estate in the Bank of Randolph, payable to him- 
self and his brother, T. A. Cole, for $5,000, which was deposited 
in bank to their credit. On the same day he and his brother 
purchased from defendant Russell 130 shares of stock in the 
Enterprise Manufacturing Co. for $20,000, and, on account 
thereof, gave him a check on their bank account for $5,000- 
Russell retaining a lien on 166 shares of stock for the balance 
of the purchase price. Russell had knowledge of the source 
from which the $5,000 was obtained. 

The court below found by an inspection of, the accounts of 
the administrator that the balance due the plaintiff adminis- 
trator d. b. n. from Cole, former administrator, was $3,699.58, 
and that the interest of said J. E. Cole and T. A. Cole in the 
estate was $3,851.55. I t  appeared that on 15 October, 1903, 
the administrator paid to himself and his brother each $2,000 
from the assets of the estate. On said day he paid Mrs. S. F. 
Caviness, one of the distributees, $2,000-the payment being 
made by surrender of her note and $862.08 cash. On 10 No- 
vember, 1903, he paid Mrs. Green, another distributee, $500. 
He paid the Marble and, Granite Co., $400, and for taxes, 
charges of administration, etc., about $200. He did not pay the 

note of $1,000, but i t  is charged to him in his account. 
( 61 ) His Honor states that in ascertaining the interest of 

J. E. Cole in the estate, he has deducted said note, and 
that he was of the opinion that defendant Russell was liable to 
account for the amount received by him, but was entitled to de- 
duct therefrom the interest of J. E. Cole and T. A. Cole, which 
he ascertains to be $3,851.55, from the $5,000, leaving a balance 
of $1,148.45, for which he gives judgment against Russell, di- 
recting him to pay it into court, to be applied to the judgment 
for $3,699.58 against J. E. Cole and the surety company. 

From this judgment the defendant surety company appealed. 
No testimony is set out in the record or case on appeal; hence 

we can not pass upon the second contention, which his,Honor 
said was made for the first time in the case on appeal. As be- 
tween the plaintiff and the defendat J. E. Cole, there can be no 
doubt as to the correctness of the ruling and judgment. This is 
demonstrated by a simple calculation. The amount recovered 
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will pay to the distributee, who has received nothing, the one to 
whom $500 has been paid, and the one to whom $2,000 has 
been paid, the amount due on their distributive shares, and 
leave in the hands of the plaintiff the exact amount due J. 3. 
and T. A. Cole to equalize their share. 

The principle by which his Honor was guided is announced 
in Grant v. Bell, 90 N. C., 558. The estate, so far as the plain- 
tiff is interested, is settled by the judgment. The defendant 
surety company insists that it is subrogated to the rights of the 
plaintiff and is entitled to call on the defendant Russell to re- 
fund to it the amount received from Cole, just as the plaintiff 
could have done. We entertain no doubt that in equity the 
company is subrogated to the rights of the plaintiff against 
Russell. Has it any other or higher right than the plaintiff 
had? Certainly, as between the other distributees and 
Cole, the latter was entitled to pay them and to retain ( 62 ) 
himself, at any time during the administration, the 
amount to which each was entitled. No one except creditors 
could complain. If he paid more or retained more than was 
due, he was liable personally and on his bond for the excess. 
The defendant surety company says that the payment to T. A. 
Cole and appropriation by himself of Jthe $5,000 was a dev- 
astauit. This is true so far as the amount was in excess of 
their interests. 

I t  is elementary that one asserting the right of subrogation 
stands in the shoes of the creditor, to whose right he is sub- 
rogated. His rights are exactly those of the creditor whose debt 
he has paid. There is no privity of contract between Russell 
and the surety company. I t  is insisted that an administrator 
commits a devastavit by paying out the assets to a distributee 
before the expiration of one year from the date of administra- 
tion. I f  there be debts unpaid, this is undoubtedly true; or if 
he pays one distributee more than his share, to that extent i t  is 
a devastavit. 

This court has held that while the administrator is allowed 
by statute two years within which to settle the estate, he should, 
when there are no debts or other exigencies requiring the re- 
tention of the funds, pay them to the distributees, and that 
they may'within the two years maintain an action for them. 
I n  Clements v. Rogers, 9 1  N. C., 63, this court refused to dis- 
miss an action, brought within the two years, when it was ad- 
mitted that there were no debts outstanding. I n  Allen v. Roy- 
ster, 107 N. C., 278, it was held that the plaintiff distributee 
was not required to allege the non-existence of ~ ~ ~ ~ s - M E E R I -  
MON, C. J., saying, in response to a motion to dismiss because 
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the complaint did not negative the existence of debts: "It 
need not necessarily allege that two years have eIapsed next 
after the administrator qualified as such, and before the action 
begun, because the administrator might consent to account 

fully or partially with the next of kin before such lapse 
( 63 ) of time, and if there should exist a valid reason why he 

should not set i t  up as matter of defense in a proper way. 
I It might turn out that the court would require the adminis- 

trator to account with the distributees in  some measure, and 
stay the final account until the end of two years." I f  the dis- 
tributees had sued the administrator at the time he paid the 
amount to his brother and himself, the court, upon the facts as 
they existed on that day, would have sustained the action and 
required him to pay over the amount in his hands to all of the 
distributees. 

I n  the condition of the estate on 5 February, 1903, no dev- 
mtavit  was committed in paying over to himself and his 
brother the amount due them; to that extent the payment was 
rightful. Russell is fixed with notice of the conditions as they 
existed on that day. I f  he had been called to account on 6 
February, 1903, Russell would have been compelled to pay the 
other distributees the .difference between the amount received 
by him and the amount which was due J. E. and T. A. Cole. 
The fact that more than six months thereafter (15 October, 
1903)) he paid to himself and his brother $4,000, which was a 
devastavit of which Russell had no knowledge, can not change 
or increase his liability, for that was fixed at the time he re- 
ceived the money, 5 February, 1903. 

We concur with the court below that Russell was not liable 
for any shortage on the part of Cole, administrator, which oc- 
curred after 5 February, 1903. Suppose that he had paid Rus- 
sell the exact amount due his brother and himself on 5 Febru- 
ary, and six months thereafter committed a devastavit by ap- 
propriating other money belonging ,to the estate, is i t  possible 
that thereby,Russell would have been made liable? Certainly 
there was no wrong done in paying T. A. Cole to the extent of 
his interest, and we are unable to perceive any reason why he 

was not entitled to retain the amount due himself on 
(64 ) that day. The receipt of Russell in excess of the amount 

due, with knowledge of the facts, was wrongful, and to 
the extent of the wrong done he must answer to the surety com- 
pany, just as he would, if called upon by the distributees, have 
been required to do. 

There is no suggestion that there was any actual fraud in- 
tended by Cole or Russell at  the time of the payment. While 
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the payment of the excess was unlawful, it is not inconsistent 
with an honest mistake in respect to the amount of their inter- 
ests in the estate. I t  is sufficient that we find in the principles 
of the law a remedy commensurate with the wrong. 

I f  the defendant Russell still holds the stock we can see no 
reason why the defendant surety company may not subject 
Cole's interest by an equitable execution or by supplemental 
proceedings. As all parties are before the court, it would seem 
this could be done in this action. Other parties may be brought 
in and pleadings amended for that purpose if the defendant 
company be so advised. 

With the right to take further action, as indicated, the judg- 
ment is 

Affirmed. 

PACE v. RALEIGH. 
( 6 5 )  

(Filed 28 November, 1905.) 

Registered Voter-Qmlificatiom-Paywnt of PolZ , Tax- 
Registration- Electiow. 

1. Under section 7, chapter 233, Laws 1903, which provides that "It 
shall be the duty of the governing body of any city or town, upon 
the petition of one-third of the registered voters therein, who were 
registered for the preceding municipal election, to  order an elec- 
tion," only those persons are entitled to sign the petition who, be- 
sides being lawfully registered, upon possessing the necessary quali- 
fications, have further paid the poll tax (if liable to poll tax under 
Art. V, gee. 1, of the Constitution). 

2. The General Assembly can prescribe such terms as i t  thinks proper as 
a prerequisite to ordetiqg an election. 

BROWN AND WALKER, JJ., dissenting. 

ACTION by State ex. reZ. J. M.  Pace and others against the 
City of Raleigh, pending in the Superior Court of WAKE, and 
heard by Judge M. H. Justice, at chambers at Raleigh, on 21 
September, 1905, upon the ,pleadings and admissions of the 
parties. 

This was an application for a mandamus. The plaintiffs 
and others presented a petition to the board of aldermen of the 
city of Raleigh asking that an election be called to determine 
whether saloons should be licensed in said city for the sale of 
intoxicating liquor in lieu of the existing City Dispensary. 
The committee to whom the petition was referred reported that 
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they found on the registration books 1,826 names, but that 233 
of those registered had moved and 35 had died, leaving 1,568 
valid registered names; that after purging-in the same manner 
from the petition the names of those who had removed or died 
there remained on the petition 543 names. Upon further ref- 
erence to ascertain how many of those upon the registration 

books and the petition respectively were entitled to vote 
( 66 ) by having paid the poll tax for 1904 on or before 1 May, 

1905, as required by the Constitution, it was found that 
266 persons on the registration list had not so entitled theni- 
selves to vote, of whom the names of 113 were on the petition. 
The board thereupon authorized any one entitled to vote at the 
proposed election to come forward and add their names to the 
petition or to withdraw them; whereupon there were 10 names 
added to the petition and 22 were withdrawn. The board 
found, in accordance with the above figures, that there were 
1,302 registered voters, of whom 418 had signed the petition, 
being "sixteen names less than one-third of the registered voters 
who were registered at the last municipal election," and refused 
to order an election. ,This proceeding was brought for a man- 
damus against the board of aldermen to order the election, 
which being granted, the defendants appealed. 

Argo & Shafer and W. B. Jomes for the plaintiffs. 
R. H. Battle, W. B. Bnow and T'C'. N. Jones for the defend- 

ants. 

CLARK, C. J. Chapter 233, Laws 1903, provides: "Sec. 7. 
I t  shall be the duty of the governing body of any city or town, 
upon the petition of one-thi~d (1-3) of the registered voters 
therein, who were registered for the preceding municipal elec- 
tion, to order an  election to be held," etc. "Sec. 8. Any per- 
son entitled to vote for members of the General Assembly shall 
have the right to vote at such election, in all boxes provided, 
and any such voter who is in favor of the manufacture," etc., 
* * * %and every such voter who is in favor of bar rooms or 
saloons shall vote a ticket on which shall be written or printed," 
etc. 

The sole question presented is, who are the persons entitled 
to sign a petition for an election under this statute which re- 

quires "one-third (1-3) of the registered voters therein, 
( 67 ) who were registered for the preceding municipal elec- 

tion." The plaintiffs contend that a "registered voter" 
is any one who is duly and lawfully registered. The defend- 
ants contend that a "registered voter" must not only be regis- 
tered, but he must also be a voter, i. e., "entitled to vote," which 
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right the Constitution denies to one who is merely registered- 
that it is further necessary that he shall have paid his poll tax. 
I n  short, the plaintiffs contend that any one who is registered is 
a voter, though he may not be an actual "voter" entitled to 
vote; while the defendants contend that he must not only be 
registered, but also a voter. 

The plaintiffs are not entitled to their mandamus unless they 
' 

can maintain their proposition that registration makes any one 
who is duly and lawfully registered, a "voter." Who is a 
voter ? Webster's International Dictionary defines "Voter : One 
who yotes, who is entitled to vote." This is the definition in 
Section 8 of this act (Chap. 233, Laws 1903) which says, "Any 
person entitled to vote for, etc., shall have the right  to vote at 
such election." 

The language of the Constitution is not ambiguous. The 
Constitutional Amendment, now Article VI, Section 4, pro- 
vides : "Every person presenting himself for registration should 
be able to read and write any section of the Constitution in the 
English language; and before he shall be entitled to vote, he 
shall have paid on or before the first day of May of the year in 
which he proposes to vote, his poll tax for the previous year, as 
prescribed by Article V, Section 1, of this Constitution." Then 
after the authorization of a permanent roll for those register- 
ing under the "Grandfather Clause," it is again added: "Pro- 
vided, such person shall have paid his poll tax as above re- 
quired." Before one is lawfully a voter he must be "entitled to 
vote," and from the above i t  is plain that being registered does 
not entitle one to vote, for it is added, both as to those whose 
names are upon the ordinary, and the permanent roll, "and be- 
fore they are entitled to vote," they shad1 have paid their 
poll tax (if liable for poll tax under Article V, Section ( 68 ) 
1, of the Constitution). 

Under the constitutional provisions prior to the amendment, 
every male person, born in the United States, or naturalized, 21 
years old, resident in the State 12 months and in the county 90 
days (who was not 'disqualified by conviction of felony) was an 
"elector" (or "qualified voter," as the decisions styled him for 
lack of a better word), and when registered was entitled to vote. 
As the Constitution then stood, nothing more was required and 
such person was a ((registered voter." But the Constitutional 
Amendment made a radical change. I t  is now before us for the 
first time and decisions as to "qualified voters" and "registered 
voters," under the former constitutional requirements as to suf- 
frage, throw no light upon the meaning of the new clauses which 
have taken their places in the Constitution. 
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Under the Constitutional Amendment of 1899, now Consti- 
tution, Article TI, Section 1, every male person, born in the 
United States, or naturalized and possessing qualifications set 
out in  this article, shall be entitled to vote, "except as herein 
otherwise provided." Section 2 requires two years' residence in 

, the State, six months in  the county and four months in the 
precinct (with disqualification by conviction of a penitentiary 
offense). Section 3 prescribes that a person offering to vote 
shall be a legally registered voter "as herein prescribed." See- 
tion 4 then provides that in  addition to the above qualifications 
as to age and residence, "Every person presenting himself for 
registration shall be able to read and write any section of the 
Constitution in the English language" (unless registered under 
the "Grandfather Clause" later set out) ; "and before he shall 
be entitled to vote he shall have paid on or before 1 May of 
that year, 'his poll tax for the previous year' " (if liable there- 
to under Article Q, Section I ) ,  and even as to those registered 
under the grandfather clause and upon the "permanent record," 

who "shall forever thereafter have the right in all elec- 
( 69 ) tions by the people in this State" (unless disqualified for 

crime), there is added, "Provided, such person shall have 
paid his poll tax as above required." This shows that under 
the former provisions one qualified by age and residence (and 
not disqualified by crime) was an '(elector" and became, upon 
registration, a "registered voter ;" but under the Constitutional 
Amendment one qualified by age and residence (and not dis- 
qualified by crime) is entitled to register, provided, further, he 
can read and write, as required, or can register under the 
"Grandfather Clause," but it is carefully added that in neither 
of those cases shall he become "entitled to vote" unless further 
he shall have paid his poll tax (if liable thereto) at the time 
prescribed. 

I The Constitutional Amendment was carefully thought out 
and fully debated both in  the convention and before the people. 
There was doubtless good reasons, of public policy, for pre- 
scribing that no one, though otherwise qualified and duly and 
lawfully registered, should be entitled to vote unless he shall 
have paid his poll tax. Before that is done, he may be regis- 
tered, but he can not be a "registered voter," because he can 
not vote. 

The General Assembly could prescribe such terms as i t  
thought proper as a prerequisite to ordering an election. I t  
could have dispensed with any petition, or i t  need not have re- 
quired one-third, or indeed that the petitioners should be "reg- 
istered voters," hut having done so we are only authorized to 
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hold those to be voters who the Constitution says are "entitled 
to vote," i .  e., those who, besides being lawfully registered, upon 
possessing the necessary qualification, have further paid the 
poll tax (if liable). The object in requiring one-third of the 
"registered voters" to join in the petition was doubtless to 
avoid the expense, turmoil and heated controversy incident to 
an election of this kind, unless at least one-third of those en- 
titled to vote in such an election should indicate their 
desire that such election should be held. 

The order of the board of aldermen was proper upon 
( 7 0  1 

the facts before them. I n  the view we take of the case, we have 
not found it necessary to express any opinion upon the right 
of the board to purge the registration list, though there are au- 
thorities which seem to justify that course. Duke v. Brown, 96 
N. C., 127; Rigsbee v. Durham, 99 N. C., 348. Nor have we 
been inadvertent to the fact that under the former constitu- 
tional provision one who was an "elector," i .  e., qualified to 
register, was eligible to office, though not registered, and that 
under the "Amendment" no one is eligible to office unless he is 
a "voter," i .  e., registered upon proper qualification and having 
paid his poll tax (if liable). There is no hardship in this. 
The same public policy which requires the payment of poll tax 
and registration in addition to the qualification as to age and 
residence, to constitute a "voter" can surely require the same 
as to one who asks the suffrage of voters. I f  it be conceded 
that the board of aldermen had no right to purge the registra- 
tion lists, then clearly the mandamus could not issue, for the 
petition with its 543 names did not contain one-third of the 
names (1,826) upon the registration lists. If the aldermen 
can purge the registration lists by striking off those voters who 
have become disqualified by removal, or otherwise, they can 
surely purge it, by striking off those who have never been en- 
titled to vote because of the constitutional disqualification of 
not having paid their poll tax. I t  does not appear in the record 
that the tax list was the sole evidence resorted to, nor that such 
evidence was not corroborated by notice to the parties (as is 
probable) or otherwise, nor that any person affected alleged 
that his poll tax had been paid in fact, as would have been 
done if there had been any doubt as to any name which had 
been disallowed. Certainly there is no exception in the record 
to the method pursued, nor to the truth of the finding of non- 
payment of poll tax as to any person, nor was any objec- 
tion on that ground presented even in the argument ( 70 ) 
here; but the plaintiffs earnestly and correctly contended 
that an appeal must be considered solely upon the exceptions 
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set out in the record-save only exceptions that the court did 
not have jurisdiction or a cause of action is not stated, which 
objections alone can be taken for the first time in this Court 
(Rule 27 and cases cited in Clark's Code, pp. 921-924) and 
these objections can not be open to a plaintiff. If the plaintiffs 
had any doubts as to the correctness of the findings of fact as 
to the non-payment of poll tax by any one, they should have 
contested i t  before the aldermen, and could again have tried 
that'point de novo before the judge; for while the findings of 
fact by a Superior Court judge are binding upon us, the find- 
ings of fact by the aldermen were open to review before the 
Superior Court. In  re Deaton, 105 N. C., 59. But so far 
from the plaintiffs contesting the truth of the findings of fact as 
to the non-payment of poll tax, the judgment recites that in the 
Superior Court it was "admitted by the parties, plaintiffs and 
defendants, that the only question to be considered in the case 
* * * is one of law, to-wit: Whether under Section 7, Chapter 
233, Laws 1603, the payment of poll tax on or before 1 May of 
the year in which he offers to vote, should be applied as a test 
of competency to sign the petition." This was the sole ques- 
tion that was, or could be presented to us on the appeal. 

No one.is disfranchised by this opinion, but it is simply held 
that upon the hdings  of fact, to which the plaintiffs made no 
exception, one-third of those entitled to vote at the proposed 
election have not signed the petition. This would not of course 
be an estoppel nor preclude a further ascertainment of the fact 
in any election at which any party affected might offer to vote. 

The judgment below is 
Reversed. 

BROWN, J., dissenting: I regret to differ with my 
( 72 ) brethren in any case and especially in this in which my 

natural inclinations strongly prompt me to concur. But 
my convictions are strong that the board of aldermen illegally 
struck from the petition the names of a large number of those 
who had the legal right to sign it. I am of opinion: 1. That 
the board had no power to strike them off for the alleged non- 
payment of poll tax. 2. That the board has no authority to 
pass upon such fact. 3. That if they had such authority they 
exercised it in an illegal manner and based their findings upon 
utterly incompetent evidence. 

1. The right to petition for an election in certain cases is a 
right of the private citizen given by law. I t  is as much a legal 
right to those to whom it is given as the right to vote is to those 
who possess the necessary qualifications. I n  my judgment the 
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qualifications necessary to legally petition for an election in- 
clude only those which are necessary to enable a person to reg- 
ister and thereby become what our Constitution plainly calls a 
"registered voter." These do not indude payment of poll tax. 
The language of the statute is as follows : "Sec. 7. That i t  shall 
be the duty of the governing body of any city or town, upon the 
petition of one-third (1-3) of the registered voters therein, who 
were registered for the preceding municipal election, to order 
an election to be held," etc. Chap. 233, Acts 1903. The Con- 
stitution, Article IT, Section 3, enacts that "Every person offer- 
ing to vote shall be at  the time a legally registered voter as 
herein prescribed." Section 2 prescribes the only qualifications 
but one necessary to become a registered voter referred to in 
Section 3. These are residence in  the State for two years, in  
the county six months, and in  the election district four months, 
preceding the election. Section 4 adds the other, an educational 
qualification. There is of course the well known qualification 
for crime. Thus the man who registers becomes, in  the lan- 
guage of the Constitution, a "registered voter." He  may exer- 
cise the right or not as inclinationvor duty may prompt 
him. But before he can exercise i t  he is required by ( 13 ) 
Section 4 to pay his poll tax for the previous year 
and such payment must be made on or before 1 May of the year 
in  which he proposes to vote. When the Legislature used the 
words "registered voter" i t  used them in the sense in  which they 
are employed in  the Constitution and as previously defined by 
the courts. This is an elementary principle of the construction 
of statutes. This Court as long ago as 1875 has made a broad 
distinction between a registered voter and a qualified voter, and 
that distinction has been generally recognized both by the Gen- 
eral Assembly and the judiciary. MR. JUSTICE RODMAN, speak- 
ing for a unanimous Court, says: "A qualified voter is one who 
is entitled to register as a voter, and who is also &alified to 
vote after such registration." R. R. 2). Caldwell, 72 N .  C., 493. 
Again he says in the same opinion : "But in the idea of the Con- 
stitution the terms qualified voters and registered voters are 
not exactly co-extensive." See also Norment v. Charlotte, 85 
x. C., 389. Having shown that the right to become a "regis- 
tered voter" is a distinctive right given by the Constitution, 
and so recognized by the courts, the Legislature is presumed to 
have used the term in the significance so given it. The right to 
become a registered voter ante-dates the time fixed for the pay- 
ment of poll tax, and, therefore, i t  follows that a registered 
voter, within the plain meaning of the Constitution, is one who 
has registered, but has not paid his poll tax. When he does the 
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latter, he becomes a fully qualified voter. If the General As- 
sembly had intended that only qualified voters should sign the 
petition i t  would have used those words and not the term " reg-  
i s t e red  voters." I t  had the same power to require one as the 
other as a condition precedent to holding the election. With 
perfect deference for my brethren, it seems plain to me that 
they have by judicial construction read into the statute words 
which the General Assembly never intended to place there. In- 

asmuch as the disability arising from not having paid 
( 74 ) poll tax post-dates registration in  all cases, i t  is evidently 

regarded in  the Constitution and statute as a temporary 
disability to vote and not as a barrier to becoming a registered 
voter. The failure to pay this tax does not authorize the eras- 
ure of the delinquent's name from the registry of voters. I t  
only disables him to vote at the succeeding election. When he 
registers he is made a registered voter by force of the Consti- 
tution. He  may fail to pay poll tax for ten years and then ex- 
ercise his right to vote by the payment of poll tax for one year 
only. But ordinarily and with unchanged conditions he is not 
required to register but once. The failure to pay the tax does 
not affect in any way his status as a registered voter. So that 
when the law says one-third of the registered voters for the pre- 
ceding municipal election, i t  does not mean registered voters 
who might not be free to vote at  a present e lec t ion  from failure 
to have paid poll tax by the first of the preceding May, but i t  
means all whose names are upon the registration books as 
standing, permanent voters, that is, all who are potential voters. 

I have not reviewed the authorities cited in  defendant's brief 
because they are not noticed in  the opinion of the Court and 
have, in  my judgment, no application to the point under discus- 
sion, for the reason that we are now considering the law which 
prescribes qualifications for pe t i t i one rs  for an election, and not 
qualifications of vo te rs  at an election. 

2. We were invited by counsel on both sides to scrutinize this 
record with care. I have done so, and in the investigation of 
the case another reason, not mentioned in argument or brief, 
has occurred to me which greatly strengthens my conviction 
that the General Assembly used the words "registered voters" 
advisedly and in the sense they have always been used. That 
is, because the statute fails to give to the city authorities any 
power to determine who has not paid poll tax and fails to de- 

clare how the fact shall be proven and what evidence is 
( '75 

mined 

necessary. I t  provides no machinery for this purpose. 
Whether a man is a registered voter can be easily deter- 
by a simple inspection of the registration books. 
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Whether or not he has paid his poll tax can not be determined 
by an inspection of the tax books. If that werk allowed, the 
sheriff or tax collector could temporarily disfranchise any one 
by failing to enter the payment. The Legislature of 1901 was 
not willing to place the registered voter in the power of the 
tax collector, and so under the general election law enacted at 
that term the tax lists constitute no evidence whatever. They 
axe utterly incompetent to prove anything. The entries of pay- 
ment are ex parte. The voter has no control over them and 
they are not evidence against him upon the fact of payment. 
There is no law that I can find that requires the sheriff to make 
the entry of payment of taxes upon the lists. Such entry is his 
own act, for his own convenience, and is not a public record. 
Noble v. Douglas, 56 Kansas, 92. 

The Act of 1901 provides that i t  shall be the duty of every 
sheriff and tax collector, between 1 and 10 May, 1902, and 
biennially thereafter, to certify under oath a true and correct 
list of all persons who have paid their poll tax for the previous 
yeardon or before the first day of May, to the clerk of the Su- 
perior Court, who shall, within ten days, record the same in a 
book to be provided for that purpose, keeping each township 
separate, and certify a true copy thereof to the chairman of 
the board of elections for such county. This evidently for in- 
formation for purposes of challenge. If i t  were permissible to 
refer to the tax books to determine who has paid poll tax, this 
certified list would be the best evidence of that fact, and not the 
sheriff's entries on the books. This list is evidence provided for 
the board of elections, but it is not made evidence against the 
voter. The record in this case shows that the committee of 
the board of aldermen, appointed for the purpose of deter- 
mining who had paid poll tax, referred only to the sheriff's tax 
books and accepted the entries there as conclusive evi- 
dence. 

I f  the construction of the statute adopted by the ma- 
( 76 > 

jority of the Court is the true one, and it was the intention of 
the Legislature that the words "registered voter," plain and un- 
equivocal as they are, should mean "qualified voter," is it not 
strange that the governing bodies of cities and towns are given 
the naked power, necessarily implied under the court's con- 
struction, to determine who are qualified voters, and left with- 
out a vestige of machinery for such determination? I s  i t  that 
the true qualifications of a voter are to be left for determina- 
tion to the uncertain judgment of a board of aldermen to be 
allowed or denied in the absence of the voter and without the 
right to be heard? The statute does not suggest any means of 

57 



I N  T H E  SUPREME COURT. [la0 

determining yho are and who are not qualified voters. I t  is 
silent as to the tax books. Where, then, is the authority to 
consult the sheriff's office for guidance; where is the right to 
accept the sheriff's entries or lack of entries as conclusive of the 
payment or non-payment of poll tax? I t  can not be found in 
the statute. And yet, the logical result of the opinion of the 
Court is to construe into the act this authority. I s  such a con- 
struction reasonable? I answer this by again referring to the 
general election law, enacted by the Legislature of 1901 and 
considered and approved by the Legislature of 1903, to show 
an unwillingness on the part of the Legislature to leave the 
right of suffrage to any such control and to show the unusual 
care in providing machinery for the determination of the quali- 
fications of a voter. Following the requirement that no person 
shall be entitled to vote unless he shall have paid his poll tax 
in  accordance with the Constitution, the act provides : "Every 
person liable for such poll tax shall, before being allowed to 
vote, exhibit to the registrar his poll tax receipt for the previous 
year, issued under the hand of the sheriff or tax collect~r of 
the county or township where he then resided: Provided, that 
in lieu of such poll tax receipt it shall be competent for the 

registrar and judges of election to allow such person to 
( 77 ) vote upon his taking and subscribing the following oath: 

'North Carolina, . . . . . . County. I do solemnly swear 
(or affirm) that on or before the first day of May, of this year, 
I paid my poll tax for the previous year, as required by Article 
VI,  Section 4, of the Constitution of North Carolina.' " 

I n  enacting this provision the Legislature recognized that 
the exercise of the right of suffrage should be favored and not 
discouraged, and that the method of determining the existence 
of the right should be simple. I t  is true that the determina- 
tion of the board of aldermen as to the payment of poll tax by 
the signers of the petition does not involve the right to vote, but 
only the right to call an election. But it matters not that the 
right to vote is not directly involved. The right to petition is 
a legal right conferred by the act and this court says depends 
upon the right to cast a vote. Under the court's construction 
of the statute a resident of the city of Raleigh, or of any other 
city, although a registered and qualified voter, may be denied 
a voice in  calling an election, because the board of aldermen in 
an ex parte proceeding, when he is not present, with no evidence 
before i t  save the tax list of the 8heriff, may find that he is 
not a qualified voter. 

A supposed state of facts will show the injustice of the court's 
construction. A has signed the petition for an election; the 
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sheriff's tax list does not show that he has paid his poll tax; 
the bbard of aldermen on such negative and incompetent evi- 
dence erase his name from the petition; on the day of election 
he presents his tax receipt, or makes oath that he has paid his 
poll tax, and votes at the election which he was denied the right 
to call. I n  this case the voter is refused the right of petition- 
ing for a municipal election in which he has the right to vote. 

As a further evidence of the importance of this machinery 
for determining the qualifications of a voter, i t  is provided by 
the general election law that the failure of the sheriff to 
give a tax receipt is a misdemeanor, and he is required ( 78 ) 
upon application and affidavit of the applicant that his 
receipt has been lost to provide a duplicate receipt. The act, 
however, provides no penalty for ,a mistake in the list of per- 
sons who have paid their poll tax, and does not even require the 
entry to be made 'on the tax books, other than the list to be fur- 
nished the clerk of the court, which was not referred to by the 
board of aldermen in this case. That the tax books are subject 
to mistakes can not be doubted. I s  the voter then to be given 
no opportunity to correct such mistake, or make oath to the 
payment of his poll tax and be entitled thereby to sign the peti- 
tion? I t  seems to me to be a strained construction of the legis- 
lative intention to hold that in the face of the specific ma- 
chinery of the general election law for determining the qualifi- 
cation of a voter, they should empower the governing bodies of 
towns and cities to adopt any method they should see fit to 
adopt to determine so important a matter. I s  the voter, whose 
right to sign the petition is attacked, given the right by the 
terms of the statute, either express or implied, to be present 
when the matter is considered? I s  he entitled to any hearing? 
I s  he entitled to notice? Can he present his tax receipt or 
make oath that he has paid his poll tax? Can he show that he 
is exempt from poll tax? The statute gives no such rights. 
Then I must assume that these rights are denied him, and this 
assumption is supported by the facts in this case. The report 
of the committee of, the board of aldermen of the city of Ra- 
leigh, in explaining the method pursued in determining the 
qualification of the signers of the petition, says : "We examined 
the tax book of the sheriff of Wake County for the year 1904, 
and found that two hundred and sixty-six (266) persons whose 
names are on the registration books failed to pay their 
poll taxes for the year 1904 on or before 1 May, 1905; ( 79 ) 
of these 266 names we find 113 on the petition of lsersons 
whose names are on the registration books who .failed to pay 
their poll taxes for the year 1904 on or before 1 May, 1905. 
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I s  their conclusion justified? They say they examined the 
tax books only. They made such examination in the absence 
of the voter, and yet on this sort of incompetent evidence 
they conclude that the poll tax has not been paid and deny reg- 
istered voters the right to petition for an election. Has the 
right of suffrage so far lost its sanctity that its exercise can be 
made dependent upon conclusions drawn from such evidence? 
Books, possibly incorrect, a committee, possibly mistaken, and 
from this the conclusion is drawn that 113 petitioners, all of 
whom are absent, have failed to pay their poll tax. And this 
unwarranted method is endorsed by this Court because Mr. 
Webster defines a voter to be, "One who votes, who is entitled to 
vote." I t  appears to me that this is a forced construction and 
that i t  could not have been the intention of the Legislature to 
empower a board of aldermed to determine in an ex  parte pro- 
ceeding the qualifications of one offering himself as a voter, 
when the general election law was so solicitous in protecting the 
registered voter's right to prove his qualification. 

That the construction of a statute should be reasonable is 
familiar learning. That i t  should be construed in the light of 
existing legislation on the same subject is also well settled. 
What is a reasonable construction of the statute before us? 
The Legislature intended to provide a simple, convenient and 
cheap method of petitioning and calling an election. A peti- 
tion of a specified number of citizens was open to the objection 
that women and children, who are citizens in the broadest sense 
of the word, might sign i t ;  a specific number of qualified voters 
was inconvenient because, as I have pointed out, it would in- 
volve a cumbersome and tedious method of determining who are 
qualified voters. The Legislature met these objections by adopt- 
ing the only alternative, the ~ e g i s t e r e d  voter ,  and provided that 
an election must be called "upon the petition of one-third (1-3) 

of the registered voters of any city or town." They did 
( 80 ) not use the word "voters" alone, because it is co-extensive 

with qualified voters, and because it means, as the Court 
defines it, "One who votes, one who is entitled to vote," and 
there would be difficulty in determining this question; but they 
qualified it with the word "registered," thereby intending that 
the registration books containing the names of the existing reg- 
istered voters should be h a 1  in determining the number of citi- 
zens having the right to sign a petition. 

3. Assuming that the board has the implied power to deter- 
mine who have not paid the poll tax, I am convinced that, 
without any wrongful purpose on their part, they have mis- 
takenly exercised such power in an illegal manncr. Although 
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this point was not argued before us, it arises upon the com- . 
plaint for mandamus. Omitting the voluminous exhibits at- 
tached to the complaint, i t  is short and simple, and alleges that 
the board wrongfully refused to count 113 names rightfully on 
the petition. I t  is the duty of the court to consider any view 
of the law wherein the board may have erred in refusing to 
count those names. I n  Scott v. Life Asso., 137 N.  C., 521, this 
Court based its judgment solely upon a view of the law not 
mentioned in the record, and upon entirely different grounds 
than those assigned in argument. I n  the first place I incline 
to the opinion that the board had no right to delegate its au- 
thority to a committee of two to pass on the fact of payment 
of poll tax. I t  is the exercise of practically a judicial function 
and the board should have passed upon the matter themselves 
by a majority in regular session. I n  the second place, if the 
board has this implied power, in its exercise they should pursue 
the method pointed out in the election law. The voter's right to 
petition being a statutory right, and in the opinion of the Court 
dependent upon his right to vote, should be passed upon in the 
same manner as his right to vote. The board should have sum- 
moned the 113 petitioners before them and called upon 
each to produce his tax receipt, or have given him the ( 81 ) 
opportunity to take the oath I have quoted. I t  is not 
admitted in the complaint that these 113 c'itizens and registered 
voters or any of them have not paid their poll tax, and this 
plaintiff would have no right to make any such admission for 
them. Each petitioner has the personal right to have notice, be 
present and be heard when his individual right to sign the peti- 
tion is contested upon such ground, as much so as when his 
right to vote is challenged at the polls on election day upon the 
same ground. Then he is present and is heard in defense of 
his legal rights. Such just and reasonable right has been denied 
by the defendant in this case to each of the 113 petitioners 
whose names were arbitrarily stricken from the petition. The 
Court, in its opinion, says: "If it be conceded that the board 
of aldermen had no right to purge the registration lists, then 
clearly the mandamus could not issue, for the petition did not 
contain one-third of the names upon the registration list." This 
of course could only be true if the names of those who had not 
paid the poll tax are added to the registration lists, and those 
names on the petition who had not paid poll tax were not re- 
stored to the petition. If we restore the names to one, we must 
restore them to the other. I t  was admitted below. conceded 
here, and is expressly found by Judge Justice and &cquiesced 
in by all, that if non-payment of poll tax was not a disqualifica- 
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tion, then the necessary one-third of the voters had signed the 
petition. The count stands thus : 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Original registration .1,826 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Dead and removed 258 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Registered voters .1,568 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Necessary one-third 528 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  On petition 543 
. . . . . . . . . . . . . . . . . . . . . . . . . .  Names taken off by request 22 

- 
52 1 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Names added by request 13 
- 

534 
Excess on petition over one-third of registered voters . . .  11 

( 82 ) The above is the true estimate of those who are re- 
ported not to have paid poll tax and who are registered 

and on the petition. If they are excluded, then the petition 
lacks 16 of having one-third of registered voters. 

I n  view of the report of the committee as to the examination 
of the tax lists, I am at  a loss to understand the statement in 
the opinion that it does not appear that the tax list was the sole 
evidence before them. That is the plain statement in the re- 
port of the committee-expressio unius est exclusio alterius. 

No one disputes the right of the board to purge the registra- 
tion books of the dead and removed, but payment of poll tax not 
being a necessary qualification to register, the board has no 
right to purge the registration books of registered voters who 
are alleged not to have paid poll tax. Registrars and poll hold- 
ers themselves can not do that. How can it be logically said 
that a voter's name can be practically stricken from the regis- 
tration books for the lack of a qualification not required to put 
it there? 

I n  behalf of these 113 private citizens, whose legal rights 
have been denied them, and who have practically been declared 
disfranchised without notice, hearing or competent evidence, 
I enter my respectful disssnt to the opinion and judgment of 
the majority of the court in this case. 

I am authorized to say that Mr. JUSTICE WALKER concurs in 
this dissent. 
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BALL v. PAQUJN. 
( 8 3 )  

(Filed 28 November, 1905.) 
, 

Contract3 of Married Women-Liability of Their Separate Real 
Estate-Liens for Labor and Material-Demurrers. 

1. A demurrer that does not specify wherein the complaint fails to state 
facts sufficient to constitute a cause of action, is general and is not 
allowable. 

2. A demurrer, on the ground that the feme defendant was a married 
woman, was properly overruled, where i t  does not appear on the 
face of the complaint that she was.a married woman a t  the date of 
the contract or the commencement of the action. 

3. A contract to pay for labor and material contracted for a dwelling 
on the wife's land (describing i t ) ,  signed b ~ !  husband and wife, ac- 
lrnowledged by them, and with privy examination of the wife, is 
binding upon her separate real estate under section 1826 of The 
Code by necessary implication, though she does not expressly charge 
i t  upon her estate. 

4. By construing section 6 in connection with section 3 of Article X of 
the Constitution, and section 1826 in connection with section 1781 
of The Code, a lien is given upon the property of a married woman 
for all debts contracted for work and labor done. 

5. Discussion of the powers and rights of married women in respect to 
their property and contracts, with a criticism of dicta in certain of 
of the decisions. 

ACTION by Leroy Ball and another against Paul Paquin and 
wife, heard by Judge M. H. Justice and a jury, at  the Septem- 
ber Term, 1904, of BUNCOMBE. 

The plaintiffs allege that the feme defendant, Hannah B. 
Paquin, was on or before 15 October, 1900, the owner of a lot 
in the city of Asheville, on Haywood street, known as the 
"Cofb lot"; that she and the male defendant had begun the 
erection of a house on the lot to be used as a residence, to be 
fitted up with lavatories and equipped with a steam-heating 
apparatus and a number of tubs for both hot and cold 
baths ; that said residence is known as "The Halthenon" ; ( 84 ) 
that on 15 October, 1900, the defendants entered into a 
contract with the plaintiffs, whereby the plaintiffs were to com- 
plete certain plumbing in  the building. The terms upon which 
the work was to be done are set forth and the defendants "agree 
that u p m  completion of the work in, a good workmanlike con- 
dition, they will pay to the said parties of the second part the 
contract price for the same, as hereinbefore set forth." 

The plaintiffs were permitted to amend in  this court by alleg- 
ing that said contract was in writing and was executed accord- 
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ing to law, and that a charge and lien were created thereby on 
the land upon which the building was being erected. They al- 
lege that the work was performed and the materials furnished 
by them in accordance with the contract; that defendants made 
payments on the contract price, leaving due thereon at the time 
this action was instituted the sum of $1,337.04; that prior to 
the commencement of this action, the plaintiffs filed a lien on 
the lot and building, in the office of the clerk of the Superior 
Court, in accordance with the Constitution and laws of the 
State, a copy of the lien is attached to the complaint. They de- 
manded judgment for the balance due and the enforcement of 
the lien. 

Defendants answered, saying that they had no knowledge or 
information sufficient to form a belief as to the allegation in re- 
gard to the partnership of plaintiffs; that the male defendant 
had no interest in the real estate other than as husband of the 
feme defendant. They deny the other material allegations of 
the complaint and for a further defense say that the defendant, 
Paul B. Paquin, entered into the contract with the plaintiffs by 
which they were to do "the plumbing on.the building which was 
being erected on the property of the defendant, Hannah B. 
Paquin, on Haywood street." They allege that the work was 

not done according to the contract, and that by reason of 
( 85 1 the failure to do so the defendants have sustained dam- \ ,  

age, etc., demanding jud,ornent against the plaintiffs for 
$443, amount overpaid, and $1,000 damages sustained by the de- 
fendants. The plaintiffs filed a reply to the counterclaim. The 
pleadings are verified. 

The defendants upon the opening of the cause demurred ore 
tenus to the complaint for that it did not set forth facts suf- 
ficient to constitute a cause of action. His Honor reserved the 
question raised by the demurrer and submitted a series of issues 
to the jury, presenting the controverted questions of'fact. The 
defendants tendered the general issues, which his Honor de- 
clined to submit, and they excepted. The jury found upon the 
issues that the plaintiffs furnished, after 15 October, 1900, ma- 
terial and labor on the building, the cost price and value of 
which was $1,222.39; and that the defendants were entitled to 
recover $50 on their counterclaim. From a judgment on the 
verdict, the defendants appealed. 

Tucker & Murphy for the plaintiffs. 
Merrick & Barnard for the defendants. 

CONNOR, J., after stating the facts : The demurrer is general 
in that it does not specify wherein the complaint fails to state 
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facts sufficient to constitute a cause of action. This, under The 
Code practice, is not allowable. His Honor could have over- 
ruled it for that cause. Elam v. Barnes, 110 N. C., 73. We 
assume, however, that the real ground of the demurrer was that 
the feme defendant was a married woman. Baker v. G~rr is ,  t 

108 N. C., 218. 
The difficulty encountered by the defendant is that i t  does 

not appear, on the face of the complaint, that she was a married 
woman at the date of the contract or the commencement of the 
action. The pleaders appear to have carefully avoided 
this allegation. His Honor properly overruled the de- ( 86 ) 
murrer. 

The feme defendant does not plead her coverture, nor does 
it appear by the answer that she is covert, except that the male 
defendant informs the court that nothing can be made out of 
him because he has no interest in the dwelling house and lot, 
save as the husband of the feme defendant. He says, however, 
that he alone contracted for the work on the house which the 
written contract declares was being erected, "by the said Han- 
nah B. Paquin." How all of this is we do not know, except as 
the jury have found. 

The plaintiffs put the contract of 15 October in evidence by -s 

which i t  appears that they had theretofore furnished some ma- 
terial and done some work for the defendants on the dwelling on 
the lot of the feme defendant "in the city of Asheville, on Hay- 
wood street, known as the 'Coffin lot,' " being erected by the said 
Hannah B. Paquin. The terms upon which the balance of the 
work is.to be done and material furnished are set forth, and the s 

defendants promise to pay promptly the amount due on the 
contract. I t  is signed by the defendants, acknowledged by them, 
and the private examination of the feme defendant taken and 
certified by a notary public in the manner and form presci-ibed 
for executing deeds of conveyance of real estate. The jury have 
found that there is due the plaintiff for material furnished and 
work done on the dwelling, since the execution of the contract, 
the sum of $1,337. I n  this Court the plaintiffs were permitted 
to amend the complaint to correspond with the proof. 

The defendants contend that they may have, use and enjoy 
the labor and material furnished, by which the dwelling is sup- 
plied with lavatories, hot and cold baths, and pay nothing for 
i t ;  that the right to do all of this is secured to them by 
the Constitution and laws of this State; because the ( 87 ) 
property is the separate estate of the feme defendant. I f  
this contention is correct, it would seem that our Constitution 
and laws are sadly in need of radical amendment. ' 
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BALL v. PAQUIN: 

The appeal renders i t  necessary to examine the statu- 
tory law and decisions of this Court relied upon to sustain the 
defendant's exception to the judgment. I t  would serve no good 
purpose to review the numerous cases which have been before 

v this Court, in which creditors have endeavored to collect debts 
from married women. The construction of the Constitution and 
laws has received the most anxious and careful consideration of 
the judges who have sat upon this bench. We find that the 
same effort has been made in England and in many of the 
States of the Union to break away from the common law con- 
ception of the status of married women, in regard to their 
property rights and contractual capacity. An interesting his- 
tory of the course of parliamentary and judicial thought and 
action on the subject is given by Professor Dicey in "Law and 
Opinian in England," 389; Pomeroy Eq., Section 1098, et seq. 
(3 Ed.). Mr. Bishop, Volume 1, Section 847, says: "That since 
the confusion of tongues in the Tower of Babel, there has been 
nothing more noteworthy in the same line than the discordant 
and eKer shifting utterances of the judicial mind on the sub- 
ject." Plaum v. Wallace, 103 N. C., 306. I t  is but natural and 
not to be regretted that under our system of jurisprudence, in 

% which, by the operation of three agencies, legal fiction, equity 
and legislation, the law is brought into harmony with society 
(Maine Anc. Law), the movement is slow and at times unsatis- 
factory. I n  no court in this country was the common law con- 
ception of the marital relation, with all of its incidents, more 
clearly and tenaciously retained than in ours. Prior to 1848 we . find no statute interfering with or limiting the common law 
right and power of the husband over his wife's property. I n  
respect to dower, the law was so changed that the husband could 
sell his land without her consent and deprive her of "her third." 

This was changed by the Act of 1866-'67 and dower as 
( 88 ) at common law-restored. . , 

I t  is therefore not unnatural that when, by the Consti- 
tution of 1868, an entirely new theory was adopted by which i t  - 
is declared that "the real and personal property of any female 
in this State acquired before marriage, and all property, real 
and personal, to which she may after marriage become in any 
manner entitled, shall be and remain the sole and separate estate 
and property of such female," etc. (Const., Art. X, See. 6)) the 
Court should have moved with caution in giving it operation. 

I t  would seem that this language carries with it, as an essen- 
tial attribute of ownership of the wife, the power to deal with 
and make contracts in regard to such property, except as ex- 
pressly restficted by the same instrument, as a feme sole. This 
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was clearly intimated in Withers v. Sparrow, 66 N. C., 129. 
That expression was doubtless taken as an indication that this 
Court would so hold, when the question was fairly presented. 
At the session of 1868-'69 we find no legislation upon the sub- 
ject of married women. The effect of the holding, as fore- 
shadowed in IIVithers v. Sparrow, supra, would have been to 
adopt the English and New York doctrine, by which a married 
woman could contract with respect t~ her separate estate as a 
feme sole. At the session of 1871-'72, Chapter 193, an act was 
passed "concerning marriages, marriage settlements and the 
contracts of married women.'' The act is comprehensive in its 
scope and evidently drawn with care. The subject matter, as 
published in the Public Laws of 1871-'72, is classified under 
"headings,') the third being, "What contracts a married woman 
may make with strangers." Section 17 (being Section 1826 of 
The Code). "No woman during her coverture shall be capable 
of making any contract to affect her real or personal estate, ex- 
cept for her necessary personal expenses or the support of her 
family, or such as may be necessary in order to pay her debts 
existing before marriage, without the written consent of 
her husband, unless she be a free trader, as hereinafter al- ( 89 ) 
lowed." I t  would seem that the Legislature enacted this 
statute with full recognition of the radical change made by the 
Constitution, and the clear suggestion by the court that the 
power to contract, as a ferne sole, was conferred as a necessary 
incident to the power to own property "as if unmarried." I t  
was not supposed that the words "devise" and "with the written 
assent of the husband convey," used in the Constitution, referred 
to her power to enter into executory contracts. For the purpose 
of throwing around her the protection of her husband's counsel 
and advice, the Legislature declared that, with certain excep- 
tions, she should not contract "without the written consent of 
her husband.') I n  the absence of controlling decisions to the 
contrary, we should unanimously hold that she could make all 
manner of contracts with the written assent of her husband, and 
that for breach of them her property was liable as if she were a 
feme sole. The cases which came to this Court during the 
years 1868-1876 clearly indicate that such was the construction 
of the statute by the profession and laymen. 

The first case is Harm's v. Jenkins, 72 N. C., 183 (1875). 
The feme plaintiff signed a sheriff's bond as security without 
the written assent of her husband. The case came clearly with- 
in the words of the Act of 1871-'72, and the Court did not hesi- 
tate to hold that she was not bound. 

Pippen v. Wesson, 74 N. C., 437 (1876)) presented the ques- 
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tion for the first time, whether under the Constitution and the 
Act of 18'71-'72 a married woman could, with the written assent 
of her husband, enter into an executory contract for breach of 
which she could be sued to judgment, and her property sub- 
jected to sale under final process. I t  will be noted that the 
statute uses the word "contract." There is no suggestion there- 
in of any other form of obligation or remedy for breach thereof. 

This Court held that no power to enter into an executory 
( 90 ) contract was conferred by the Constitution or statute on 

a married woman; that the only change made in her 
contractual capacity was that her separate estate, formerly 
called her equitable separate estate and property secured by 
the intervention of a trustee, was by the Constitution made her 
statutory separate estate, her husband occupying the position of 
trustee; that the only way in which such separate estate or 
property could be subjected to her engagements, even with the 
written assent of her husband, was by a specific charge or by 
showing a beneficial consideration; and that thereby her sepa- 
rate estate was charged with her obligations, not upon the theory 
that she had contracted a debt, but that her engagement, thus 
made, constituted a charge which the courts of equity had there- 
tofore enforced. 

I t  is not our purpose to do more than say that this decision 
was based upon the view that neither the Constitution nor the 
statute enlarged her common law contractual capacity, and that 
the statute was disabling rather than enabling in its provisions, 
except as to the class specified. Whatever, in the light of 
thought and experience of thirty years, may be said of this de- 
cision, it became the accepted law of this St%te, and its funda- 
mental principle with some modification, has been followed. A 
number of important and disturbing results have flown from it. 
A constant struggle has been going on to find some adjustment 
of the law to the inevitable result of the radical change made 

. by the Constitution. Married women today are the owners of 
property, both real and personal, worth millions of dollars. 
They employ tenants and croppers and cultivate thousands of 
farms, engage in merchandise, conduct hotels, boarding houses 
and almost every kind of business suited and sometimes un- 
suited to their mental and physical capacity. The largest pos- 

sible powers have been conferred upon them in respect to 
( 91 ) control of their property, as in Manning v. Malzning, 

79 N. C., 293, and many other cases. I t  has been found 
by an experience of thirty years that the most unexpected and 
often startling results have come from this condition. As a 
matter of every day experience, we know that a very large por- 
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tion of the industrial and commercial life of the State is under 
the control and subject to their judgment and opinion. I t  is 

' possible that nine-tenths of the contracts entered into by them , 

are not enforcible in the courts. 
I n  Harvey v. Johnson, 133 N.  C., 352, upon a review of, and 

in accordance with all former decisions, this Court held that a 
note executed by husband and wife, charging her separate estate, 
is sufficient to bind her separate personal property; that in the 
absence of a privy examination it did not bind her separate real 
estate. I n  that case i t  appeared that the consideration enured 
to the benefit of her estate. 

I n  Flaum v. Wallace, supra, such a note was held binding on 
her separate personal estate, although not for her benefit. This 
Court took one step forward in the enfranchisement of married 
women by holding, in a well considered opinion, in V a m  V. 
Edwards, 135 N. C., 661, that the restriction upon her right 
to convey her land, req$ring the written assent of her hus- 
band, did not apply to her separate personal estate ; hence, it is 
now the law of this State that she can sell and transfer her 
personal property as a feme sole. 

Tt is unnecessary to make further reference to the numerous 
decisions of the court in which her power to deaI with her sepa- 
rate personal estate is discussed. Flaum v. Wallace and V a m  
v. Edwards, supra, settle her rights in this respect. .' 

I t  is said, however, that a different ~rinciple obtains when 
it is sought to subject her separate real estate to her contractual 
obligations. While expressions had been used by some of the 
judges indicating an opinion that she could do so only by a con- 
tract executed with the formalities prescribed for the convey- 
ance of. her land, no decision was made to that effect 
until 1890, when the question underwent a careful and ( 92 ) 
thorough consideration in Farthing v. Shields, 106 N. C., 
289. There, Mr. JUSTICE SHEPHERD, referring to Flaum v. 
Wallace, said: "We were greatly influenced in so holding be- 
cause of the power of the wife to absolutely dispose of her statu- 
tory separate personal estate by the simple assent of her hus- 
band, and we deemed it but reasonable that if she could so abso- 
lutely dispose of such property, she might exercise the lesser 
power of charging it, either expressly or by necessary implica- 
tion. But when we come to the statutory separate real estate, 
the foregoing reason fails, because under our statute law, the 
wife and husband can not dispose of such property unless the 
former has been privately examined, separate and apart from 
her husband." The learned justice concludes that the power to 
charge her separate estate is measured by her power to dispose 
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of the same; hence, if she had expressly charged the debt in that 
case with the written assent of her husband, "it would have 
been of no avail without privy examination." I n  further dis- 
cussing the law he says that the lands of a married woman can 
not be charged by any undertaking on her part, "unless it be 
evidenced by deed with privy examination." This, for the reason 
that she will not be permitted to do indirectly what she can not 
do directly. Scott v. Battle, 85 N. C., 184. Similar expressions 
are used in Thurber v. LaRoque, 105 N. C., 301; Williams v. 
Walker, 111 N. C., 604; Loan Asso. v. Black, 119 N. C., 327; 
Bank v. Fries,-121 N. C., 241. I n  Weathers v. Borders, 121 
N. C., 387, the contract was not in writing and of course there 
was no privy examination. The expression that she could only 

eharge her real estate by "a regular conveyance executed as re- 
quired by the statute," etc., was not necessary to the decision of 
the case and, as we have seen, is not required by any decision 
of this Court. When the question dame directly before the 

Court, it was said that the cases did not hold i t  to be 
( 93 ) necessary that a mortgage should be executed. Bank v. 

Ireland, 122 N. C., 571. 
I t  will be found in all these cases that the question whether 

it was necessary that the form of the contract should be a con- 
veyance, was not presented. I t  is evident that the judges were 
referring to the formalities with which such contracts should be 
executed. I n  Bank v. Howell, 118 N. C., 271, it is said that she 
can not charge her separate real estate "except upon privy ex- 
amination." In  Bank v. Ireland, 122 N. C.,  571, the present 
CHIEF JUSTICE, writing in that ~espect for a unanimous Court, 
referring to Farthing v. Shields, supra, and other cases, said: 
"Those decisions do not require that the charge shall be made 
by mortgage." I n  so far as it was intimated that no privy ex- 
amination was necessary, the then Chief Justice and other Jus- 
tices did not concur. 

The conclusion is irresistible that where the contract has all 
of the elements required by the statute and is reduced to writ- 
ing, assented to by the husband, and the wife is privately ex- 
amined separate and apart from her husband, it is binding upon 
her separate real estate. I n  this record we have such a contract, 
executed with all the formalities required for conveying the 
property, describing it with sufficient certainty to convey, the 
consideration clearly set forth, admittedly for the improve- 
ment of her separate real estate. Why is such estate not bound 
for the breach of her express contract, by necessary implication? 
I t  is true that she does not expressly charge it upon either real 
or personal estate, but she refers to her separate real estate, de- 
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scribing i t  as her property, and stating that she is erecting a 
dwelling thereon, and that the work and material contracted 
for are for such dwelling. Language not so strong was held in 
Bates v. Sultan, 117 N. C., 94, sufficient to charge her personal 
estate. Brinkley v. Balbance, 126 N. C., 393. 

TWe decisions, while not in all respects harmonious, indicate 
a movement of the court towards bringing the law in this 
resped into harmony with our social, industrial and ( 94 ) 
commercial conditions. The Legislature has to some ex- 
tent responded to this demand. I n  so far as it is within our 
province to do so, we desire to express our opinion that it is de- 
sirable that the Legislature simplify the subject by giving to 
married women full power to enter into executory contracts, 
binding their property, real and personal, "as if unmarriedu- 
removing all doubt and uncertainty either as to the form of the 
contract, its execution, or remedy for breach. 

How far they should be restricted or protected by requiring 
the assent of the husband is worthy of the most careful consid- 
eration. I t  is manifest that the court, in its desire to so con- 
strue the statute as to prevent injustice and wrong, has been 
hampered by the early decisions made when we were passing 
from the old into the new conceptlion of the status of married 

1 women, in respect to their rights of property and power to 
contract. The wisdom of the experiment was seriously doubted 
by many of our wisest men, both lawyers and laymen. I t  
was probably well, when confronted with two cases in which 
married women had signed bonds as security, that the court 
should move cautiously. 

We do not feel at liberty, nor is it necessary in this case, to 
overrule any of the decisions made in this Court upon the sub- 
ject. This, with the exception of Bank v. Ireland, supra, is the 
first case in which an executory contract was executed by the 
wife with privy examination. She was held liable there, be- 

I cause there was an express charge. In  this case, in which the 
I contract is executed with privy examination, we hold that she* 
\ is liable upon an implied charge upon the separate real estate. 
I We have not overlooked Doughertzj v. Sprinkle, 88 N. C., 300, 

nor Thompson v. Taylor, 110 N. C., 70. I n  neither of these 
cases was there any express contract by the married woman. 

We are of the opinion and so hold that upon the pleadings 
and contract, his Honor correctly held that the separate 
real estate of the feme defendant was bound for the ( 95 ) 
amount found to be due by the jury. The plaintiffs are 
entitled to enforce their lien on her property. This Court in 
Thompson v. Taylor, supra, said that the lien, given by the 
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Constitution and statute for work and labor done and material 
furnished, was predicated upon a valid contract, and, as a mar- 
ried woman had no capacity to make such a contract, her prop- 
erty could not be subjected to such lien. This was not the 
point in  the case. The !erne covert had not made any contract, 
either express or implied. I n  Smaw v. Cohen, 95 N.  C., 85, i t  
was held that an action against a married woman to enforce a 
lien for an amount less than $200 was within the jurisdiction 
of a justice of the peace. This Court, as we construe the opin- 
ion, did not pass upon the validity of the contract. Mr. Jus- 
TICE SHEPHERD, in Farthing v. Shields, supra, intimated that 
the lien could be enforced upon a simple contract by the mar- 
ried woman because of the lien law. However this may be, we 
are of the opinion,that by construing Section 6 in connection 
with Section 3 of Article X of the Constitutiop, and Section 
1826 i n  connection with Section 1781 of The Code, the con- 
clusion is sustained that for all debts contracted for work and 
labor done, a lien is given upon the property of a married 
woman. 

I t  is true that the lien is given for the amount due upon 
debts contracted. I n  this connection it is permissible to give 
the term "contracted" the larger meaning-agreed to be paid- 
thereby giving a highly remedial statute an operation commen- 
surate with its purpose. The provisions for the mechanic's 
and laborer's lien and for securing to the married woman her 
property, are found in the same article of the Constitution. I n  
this case, the principle noscitur a sociis is invoked to ascertain 
the intention of the law maker. Sutherland Const. Stat., Sec- 
tion 414, et seq. I t  has been held by many courts that when a 
married woman was empowered to contract for the benefit of 

her separate estate, the lien for debts contracted for that 
( 96 ) purpose attaches. Boisot Mech. Liens, Section 271; 

Philips on Mechanic's Liens, Section 96; Carthage M. 
& W. Co. v. Baumam, 44 Mo. App., 386. I n  Stephenson v. 
Ballard, 82 Ind., 87, i t  is held that a statute forbidding a mar- 
ried woman to encumber her separate estate, except by deed 
with her husband, must be so construed in  connection with an- 
other statute giving a mechanic's lien as to give effect to the 
latter. Greenough v. Wigginton, 11 Iowa, 435; Appeal Ger- 
mania Savings Bank, 95 Pa. St., 329; Kuhas v. Turney, 87 
Pa. St., 497. However this may be, the Laws 1901, Chapter 
617, expressly extends the lien law to the property of married 
women. I t  has been sustained in  Finger v. Hunter, 130 N.  C., 
529. 

We think that in the light of the authorities and upon the 
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reason of the thing, the judgmend can be sustained upon either 
view, that under the Act of 1871-'72 (Code, Section 1826), the 
feme defendant is liable, and that upon a proper construction 
of the lien law, she is equally so. 

We have examined the exceptions in the record to rulings of 
his Honor during the trial and do not find any error. We have 
taken this case under advisement from the last term and given 
to it our most serious considerat<on. We hope that the subject * 

of the powers and rights of married women in respect to their 
property and contracts, may attract the attention of the General 
Assembly and be brought into harmony with the best modern 
thought and conditions. The judgment must be 

Affirmed. 

CLARK, C. J., concurring: The Code, Section 1826, expressly 
provides that a married woman can contract and thereby "af- 
fect" both her personal and real property, requiring only in 
some cases her husband's "written consent" and dispensing with 
i t  in others. 

There is no need in this case to discuss the doctrine ( 97 ) 
of "implied contracts," for here the wife made an ex- 
press contract, and in  writing, with the plaintiff to place 
these improvements upon her property. The statute does not 
require her privy examination, for this was not a conveyance of 
her property, but only a contract. Her  privy examina$ion, how- 
ever, was in  fact taken. The husband's written consent under 
The Code, see. 1826, is amply evidenced by his joining in the 
contract. Jones v. Craigmiles, 114 N. C., 613. 

The status of married women in North Carolina is very 
clearly stated in the Constitution and laws as written by the 
Convention and General Assembly, and may be thus succinctly 
summed up : 

Property Rights.-The property, real and personal, of a mar- 
ried woman, whether acquired before or after marriage, "shall 
be and remain the sole and separate estate and property of such 
female.'' Const., Art. X, see. 6. 

Right to Devise and Bequeath.-By the Constitution this 
right can not be restricted. 

Conveyances.-The only restriction placed by the Constitu- 
tion upon conveyanceb by the wife is that there must be "the 
written assent" of the husband. Const., Art. X, section 6. 
Her privy examination is required by the Constitution only as 
to a conveyance of homestead by the husband (Const., Art. X, 
section 8) ,  not as to conveyances by her. The statute, Code, 

73 



I N  T H E  SUPREME COURT. [I40 

set. 1256, requires her privy examination as to any conveyance 
of realty. 

Transfer of Personalty.-There is neither written assent of 
the husband nor privy examination required as to the disposal 
by sale, gift or otherwise, by a married woman of her personal 
property. Vann, v. Edwards, 135 N. C., 661. 

Contracts.-There is in the Constitution no restriction upon 
the power of a married womai to contract, and as her property 
rights remain as if she were single, with power to devise and 

bequeath it, and to dispose of it by sale, gift or other- 
( 98 ) wise, save that the "written assent" of the husband is 

required as to conveyances of realty, it would seem it 
was intended that she should be free to contract. But The Code, 
sec. 1826, provides that she can make any contract whatever 
"with the written consent" of her husband, though this require- 
ment of written consent is entirely dispensed with as to con- . tracts for her necessary personal expenses or for support of 
the family, or to pay her ante-nuptial debts, or when she is a 
freetrader (Code, see. 1830), or lives separated from her hus- 
band or is abandoned by him. Code, secs. 1831 and 1832. To 
avoid palpable fraud the written consent of the husband has 
further been dispensed with by chapter 617, Laws 1901, in 
cases (like the present) where buildings are placed or repaired 
on the wife's land by her consent or procurement. Finger v.  

- Hunter, 130 N. C., 529. 
Such is the law as the lawmaking power has made it. I t  

is plain and simple and reasonably abreast with the spirit of 
the age, though in England, New York, and in most other States, 
the statute law does not add (as we have done) to the plain 
provisions of our Constitution a requirement of privy examina- 
tion as to conveyances of realty and of written consent of the 
husband as to some contracts. 1 Am. and Eng. Enc. (2 Ed.), 522. 
I n  none of the States adjacent to us-Virginia, South Caro- 
lina, Georgia and Tennessee-is the privy examination of the 
wife now required in any case whatever. I t  is a useless and 
troublesome formality, handed down from the past, and of most 
doubtful constitutionality under a Constitution which requires 
only the written assent of the husband to the wife's conveyances 
as the sole modification upon her property rights as a feme sole, 
and which expressly provides that with such assent her prop- 
erty may be "conveyed by her as if she weie unmarried." Const., 
Art. X, see. 6. 

By our Constitution and laws the status of married women 
is thus very plain. There is required by the Constitution only 
the written assent of the husband to conveyances by the wife, 
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and the statute requires privy examination of the wife only to 
convey realty, and written consent of the husband as to 
the wife's contracts, except those cases specified as to ( 99 ) 
which the written consent is dispensed with. That is 
all. Turning to 128 N. C. there will be found, at pp. 431-435, 
in four pages of fine type, the tables wherein Professor Mor- 
decai has endeavored in vain to draw some order out of the con- 
fusion caused by the doctrine of "charging in equity." As was 
said by this Court in B~.inkZey v. Ballalzce, 126 N. C., 396, "An 
examination of the Constitution, Art. X, see. 6, and of the 
statute (Code, see. 1826), shows no foundation for the 'charg- 
ing' the wife's property. The Constitution requires only the 
written assent of the husband to 'conveyances,' and section 1826 
requires only 'the written consent' of the husband to contracts 
affecting the wife's real or estate in certain cases, dis- 
pensing with i t  in others." There is no statute which author- 
izes or recognizes a feme covert "charging her property in 
equity." . 

T h e  statute (Code, see. 1826) requires no more as to the con- 
tract o f  a married woman, in any case whatever, than the "writ- 
ten consent" of the husband, and dispenses with even that in 
many cases. The courts should not require what the law does 
not. As Judge Daniel well said, "The court can not be wiser 
than the law." The sooner they are in harmony the better. 

Overruling the doctrine of "chargirig in equity" can not pos- 
sibly affect any rule of property, for to do so will not affect any 
title. I t  will not invalidate, but recognize as valid, contracts 
when made as the law requires "with the written consent of 
the husband." I n  this connection my attention has been called 
to the dissenting opinion in Zachary v.  Perry, 130 N. C., 292. 
I t  is needless for me to say that no sort of discourtesy was in 
tended towards the distinguished Justice who wrote the opinion 
in Flaum v. Wallace. The phrase "charge in equity," there 
used, was not a wotation from that opinion. 

BROWN, J., concurs in result. 

Cited: S. v. Robinson, 143 N. C., 623, 630; Fitts v. Grocery 
Co., 144 N. C., 469 ; Bank v. Benbow, 150 N. C., 783; Scott v. 
Fergwon, 152 N. C., 348; Payne v. Plack, ibid., 601; Council 
v. Pridgen, 153 N. C., 446, 447, 456; Bushnell, ib., 565. 

NoTE-T~~ Acl; ratified 6 Mar., 1911, provides that, excepting only 
mntracts between husband and wife (Rev.,'1907), "Every married wcman 
shall be authorized to contract and deal so as to affect her real and per- 
sonal property in the same manner and the same effect as if she were 
married." 
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CALDWBZL v. INSU&PNCE CO. 

CALDWELL v. INSURANCE GO. 

(Filed 22 November, 1905.) 

Insurance-False Represewtations by Agent-Measure of R e  
lief-EstoppedInstructbns. 

1. I n  an action to recover premiums paid 'on a life policy, a demurrer 
to  the evidence was properly overruled when it appeared that the 
plaintiff, an illiterate colored woman, was induced to take a policy 
upon the false representation of defendant's agent that she could 
draw out and get the amount due her a t  the end of ten years. 

2. The instruction that "If you find that there was fraud in the trans- 
action and that afterwards the plaintiff ascertained that the policies 
were not what she contracted for with the agent, and that after this 
she went on and paid the premiums and kept her life and the lives 
of the others insured and took the benefit, then she could not raise 
this question of fraud, although there may have been fraud in the 
beginning, unless you further find that the defendant's collecting 
agent and local superintendent lulled her into security.and led her to 
believe that she would get the face of the policies a t  the end of ten 
years, or unless she paid the premiums under protest," is supported 
by the evidence. 

3. I n  an action to recover insurance premiums, where the verdict estab- 
lishes the fact that the insurance was obtained by the false repre- 
sentation of defendant's agent, the measure of relief is the amount 
paid with interest. 

ACTION by Dinah Caldwell against Life Insurance Co. of 
Virginia, heard by Judge M. H. Justice acd a jury, at March 
Term, 1905, of MECKLENBURO. From a verdict for the plaintiff 
the defendant appealed. 

The plaintiff alleges that some time during the year 1895 
she was induced, by the representation made to her by defend- 
ant's agent, to take out policies upon her own life and the lives 
of her children, in defendant company; that the agent repre- 
sented to her as an inducement to take out sajld policies that at 
the end of ten years she could withdraw the aqount due her; 

that after paying the premium on said policies for a num- 
(101) ber of years she learned that she was not entitled to with- 

draw her money at the end of ten years, as represented. 
She charges that the representations upon the faith of which she 
took out the policies were false and fraudulent and that she 
was deceived by them. She demands the return of the money 
paid by her, etc. 

Defendant Company denies the material allegations of the 
complaint and avers that if she was misled by any statements 
made by the agent at the time the policies were issued, she soon 

76 



N. C.] FALL TERM, 1905. 

thereafter had full knowledge thereof and continued to pay the 
premiums, whereby,she waived any right which she may have 
had and ratified the contract as i t  was made and set out in the 
policies; that she failed to pay the premiums in accordance 
withs the terms of the policies and forfeited the amount paid. 
The case was submitted to the jury upon a single issue. From 
a judgment folloiing a verdict for the plaintiff defendant ap- 
pealed. 

Plummer Stewart and C. D. Bennett for the plaintiff. 
W. B. Rodman for the defendant. 

CONNOR, J., after stating the case: The testimony on the 
part of th? plaintiff tends to show that she is an illiterate col- 
ored woman having ten (10) children; that some time during 
the year 1895, while she was engaged as a cook at the Buford 
Hotel in Charlotte, the superintendent of the defendant com- 
pany sent for her to come to his office; that upon going to the 
office he asked her if she had any objection to being '(written 
up," to which she replied that she knew nothing about i t ;  did 
know what insurance meant. He said that he would tell her, to 
which she replied that if he did, she would know nothing about 
it then, to which he replied, "You will have a nice hearse, nice 
oarriage and a nice funeral." She said, "I can't feel the ride 
in the hearse and I can't see the funeral procession." He said, 
'You will have a heap of money," to which she re- 
sponded, "I don't want the money if I'm dead. I have (102) 
got to go to work at 3 o'clock in tho worning and am not 
going to take my money to pay insurance." He said, "I will 
tell you what you can do. You can come in for ten years and 
after ten years you can go out.)) She said, '(I don't know any- 
thing about ithis. I have been living with white people ever 
since I was born. I don't know anything about it and I don't 
want to fool with it." He said, "Aunty, you can go in for ten 
years." He said, ('That after ten years I could draw out the 
claim and if anything happened to me the claim would be 
paid." That, upon the faith of these representations, she took 
the policies, paying for some years the weekly installments or 
premiums thereon. That some time thereafter a lady with 
whom she was employed read the policies and in consequence of 
what she said to plaintiff she saw Col. Jones, a lawyer in Char- 
lotte. That she afterwards went to the agent of the company 
and complained that the policies were not as represented. Some 
of the policies were taken up and others given her in their 
stead. That after much going and coming, she refused to pay 
any further premiums. She told the agent that her time was 
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up, and he told her that if she got anything she would have to 
get it by law. We have not set out all of $he testimony of the 
plaintiff; that portion which we have set forth, and there was 
nothing in her testimony contradictory thereof, shows the, gist 

, of the transaction. Defendant demurred to the evidence and 
moved the court .to dismiss the action. Wq concur with his 
Honor in his refusal to grant the motion. There was ample 
evidence that the plaintiff was led to believe that she could 
"draw out" at the end of ten years. She had in her own, but 
unmistakable way, refused to be beguiled by the attraction held 
out to her, regarding a fine funeral and a "heap of money" at 
her death. I t  was only when the agent held out the inducement 

that she could "draw out" which she understopd, and he 
(103) must have intended that she should understand, to mean 

getting the amount due her at the end of ten years, that 
she consented to take the policies, or, as the agent expressed it, . 
"be written up." 

I n  what way, other than receiving the amount due her at the 
end of ten years, was she to "draw out" her claim, at the end 
of that period? I t  is hardly probable that it was in the mind 
of the agent to gain her confidence and secure her application 
by assuring her that, if at the end of ten years she grew weary 
of paying the weekly installments, she should have the privilege 
of drawing out empty handed, leaving the whole amount paid 
in the vaults of the company. She does not appear to be a per- 
son who would consent to be "written up" on such terms. If 
her testimony is true. she was induced to insure upon the repre- 
sentation mlde to he;, as an inducement, that in 6er old ageAshe 
would reap the fruits of her industry and economy during the 
ten years. Her testimony in this respect is uncontradicted; the 
superintendent, with whom she had the conversation, was not 
introduced. His Honor carefully and correctly explained to the 
jury the law governing the case, placing upon her the burden of 
proof in the strongest language which this Court has approved 
in cases where mutual mistake was alleged. R e  said: "The 
burden is upon the plaintiff to show by clear, strong and con- 
vincing proof that this transaction was fraudulent and that she 
was muacing these payments under representations made by the 
defendant that were' not true. The burden, I say, is on the plain- 
tiff to satisfy you that this was a fraudulent transaction." He 
instructed the jury, at considerable length, what constituted 
fraud in a transaction of this character, at all times putting 
upon the plaintiff the burden of proof. We find no error in this 
respect. He further charged them: "If you h d  that there was 
fraud in the transaction a%d that afterwards the plaintiff ascer- 1 
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(104) tained that the policies were not what she contracted for 
with the agents, and that after this she went on and paid 

the premiums and kept her life and the lives of the 
others insured and took the benefit, then she could not raise this 
question of fraud, although there'may have been fraud in the 
beginning, unless you further find that the defendant's collect- 
ing agent and local superintendent lulled her into security and 
led her to believe that she would get the face of the policies at 
the end of ten years, or unless she paid the premiums under 
protest." To the last clause of this instruction the defendant 
excepted for that there was no evidence t b t  she paid under pro- 
test. Without undertaking to set forth the testimonv. it is suf- " ", 
ficient to say that we have given it a careful examination and 
find that when she first learned that there was something wrong 

.with her policies she endeavored to get them straight, without 
success. She says that she would go to one agent and he would 
send her to another and this course was continued until thev 
finally cancelled the policies. She narrates her trials in her 
own simple and natural way, showing that she was bewildered 
in the intricate mazes and confusing obscurities of life insur- 
ance policies. I n  this respect she is not singular. I n  the only 
way open to her she was constantly protesting that something 
was wrong about her insurance. She does not appear to have 
received much light from the source to which she went and was 
entitled to go. There was ample evidence to sustain his Hon- 
or's charge and the verdict of the jury. She proved an excellent 
character; her testimony both in manner and matter was well 
calculated to carry conviction, to the minds of the jurors. . 

The plaintiff is evidently one of the few remnants of a type of 
her race illustrating its highest virtues. I n  the simple duties of 
life incident to her station, she exhibits a store of saving com- 
mon sense, when sought out and invited by an insurance agent 
to visit his office and discuss the most intricate, promising and 
sometimes disappointing mode of investing surplus earn- 
ings, she tells the agent that she knows nothing of it, (105) 
and will know nothing when he has illuminated the sub- 
ject, it is not strange that she gets into trouble. She could not 
read the policies and it is no serious reflection upon her in- 
telligence to surmise that if she could have done so, she would 
not have been very much wiser. She did 'resist the blandish- 
ment to which those of her race usually succumb-"a nice 
funeral"-nor did she surrender to the persuasive assurance for 
which many accredited with more wisdom, spend a life of slav- 
ery, "a heap of money" at her death. There is a vast deal of 
sound philosophy and sense in the answers made by her to the 
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agent. When, however, the appeal is made to that fear which 
so constantly throws its dark shadows over human life, poverty 
in old age-and the assurance is given, as found by the jury, 
that at  the end of ten years she could draw out her claim, she 
consents to "be written up." His Honor correctly announced 
the law which gives relief, the jury upon ample evidence have 
found the facts as testified by the plaintiff. I t  is admitted that 
the policies do not entitle her to receive the amount paid in 
or any other amount at  the end of ten years; that on the con- 
trary, she forfeits all that she has paid. Upon the verdict the 
law declares that as she can not have what was promised to her, 
she must have her money back with interest. I f  the defendant 
has been compelled to carry the risk during the life of the poli- 
cies without compensation, it must look to its accredited agent, 
whom the jury finds made the false representation. This Court 
has uniformly held that in such cases the measure of relief is 
the amount paid with interest. Brmwell v. Ins. Co., 75 N. C., 
8 ;  Lovick v. Ins. Ass'n, 110 N.  C., 93;  Makely v .  Legion of 
Honor, 133 N. C., 367. 

The judgment must be 
Affirmed. 

Cited: Cathcart v. Ins. Co., 144 N.  C., 625; Sykes v. Ins. CO., 
Ib., 629 ; S. c. 148 N. C., 23; Stroud v. Ins. Co., Ib., 55; White- 
hurst v. Ins. Co., 149 N.  C., 275; Jones v. Ins. Co., 151 N.  C., 
56. 

(106) 
GATTIS v. KILGO. 

(Piled 22 November, 1905.) 

Slander and Libel-Privileged Occasions-Absolute and Quali- 
fied--Question for Court-Effect of Privilege-Malice- 
Question for Jury. 

1. The investigation of charges against the president of a college before 
i t s  board of trustees is not absolutely but qualifiedly privileged, 
and so is the publication of the proceedings in pamphlet form, which 
was intended for circulation among the patrons of the college and , 
those likely to,become its patrons. 

2. Any statement or cornmuxication is conditionally privileged when 
made bona fide about something in which (1) the speaker has. an 
interest or duty; ( 2 )  the hearer has a corresponding interest or 
duty, and ( 3 )  when the statement or communication is made in 
protection. of that  interest or in performance of that  duty. 

3. The standard of privilege is the standard of the law, not of the indi- 
vidual, and the privilege depends not on what the individual may 
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have supposed to be his interest or duty, but upon what a judge 
decides, as a matter of law, his interest or duty to have been. 

4. The effect of the privilege is to cast upon the plaintiff the burden of 
shoving malice on the defendant's part in uttering or publishing 
the alleged slanderous words. 

5. If one exceeds the privilege, its protection to him ceases and the ordi- 
nary rules of liability apply. 

6.  Whether one has exceeded the privilege and whether he was actuated 
by malice are ordinarily questions for the jury. 

7. Proceedings before school boards, religious, fraternal and like organ- 
izations are within the class having only a qualified privilege and 
are protected by such privilege when it is properly used and not 
abused. 

8. Absolute privilege is generally confined to judicial and legislative 
proceedings and official communications of a public nature, where 
the interest of the public is directly concerned. 

ACTION by Thos. J. Gattis against J. C. Kilgo and B. (107) 
N. Duke, heard by Judge Fred Moore and a jury, a t  the 
June Special Terin, 1905, of WAKE. From a judgment of non- 
suit, the plaintiff appealed. 

Graham & Devin, Guthrie & Guthrie, Argo & Shaffer, C. B. 
Watson, A. A. Hicks, S. &I. Gattis and J. N. Holding for the 
plaintiff. 

R. W. Winston, B. 8. Royster, T. T. Hicks, F. L. Fuller and 
Aycock & Daniels for the defendants. 

Per Curiam: The court is of the opinion .that the investiga- 
tion of the charges against defendant Kilgo before the board 
of trustees of Trinity College was not absolutely, but qualifiedly 
privileged, and so was the publication of the proceedings in the 
pamphlet, known in the case as the "Blue Book," which was 
intended for circulation among the patrons of the college and 
among those likely to become its patrons. Any statement or . 
communication is conditionally privileged when made bona fide 
about something in which (1) the speaker has an interest or 
duty; (2) the hearer has a corresponding interest or duty; and 
(3) when the statement or communication is made in protection 
of that interest or in performance of that duty. I t  must be 
uttered in the honest belief that it is true. The standard of 
privilege is the standard of the law, not of the individual, and 
the privilege depends, not on what the individual may have 
supposed to be his interest or duty, but upon what a judge de- 
cides, as matter of law, his interest or duty to have been. The 
court determines what is and what is not privileged. The effect 
of the privilege is to cast on the plaintiff the burden of showing 
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malice on the defendant's part in uttering or publishing the al- 
leged slanderous words. I f  one exceeds the privilege, its pro- 
tectipn to him ceases and the ordinary rules of liability apply. 
Whether he has exceeded it and whether he was actuated by 

malice are ordinarily questions for the jury. 1 Jaggard 
(108) on Torts, 530, 531. Proceedings before school boards, 

religious, fraternal and like organizations are within the 
class having only a qualified privilege and are protected by such 
privilege when i t  is properly used and not abused. 1 Jaggard, 
539. Absolute privilege is generally confined to judicial and 
legislative proceedings and official communications of a public 
nature, where the interest of the public is directly concerned. 
1 Jaggard, 526, et seq. 

The plaintiff having declared on the publication of the 
pamphlet, must show that the defendants were prompted by 
actual or express malice in  making the publication. There is 
no cause of action alleged against the defendant Kilgo for 
slander in making his speech before the board, nor is there any 
alleged against the defendants, Duke and Kilgo, for libel in  
publishing the speech in The Morning Post and other news- 
papers. Testimony as to the latter publication was introduced 
to show nialice in publishing and circulatillg the pamphlets. A 
majority of the judges sitting are of the opinion that there is 
no evidence of malice as to the defendant Duke, and that there 
is no evidence that the defendant Nilgo participated in the pub- 
lication of his speech in the newspapers. Upon the question, 
whether there is any evidence that the defendant Kilgo was 
actuated by malice in publishing the ~amphlets,  the judges are 
equally divided in opinion, two of the judges holding that there 
is evidence in the case, certainly when coupled with what was 
improperly excluded, which requires that the cause be submitted 
to the jury, and the other two judges holding that there is no 

'1 ence. such es'd 
It is not deemed necessary to review the evidence or dis- 

cuss the case so far  as the defendant Duke is concerned. No 
useful precedent would be furnished, as a case resembling this, 
even in its general features, is not apt to be again presented, 
and no new or important principle of law is involved. As to 
the defendant Rilgo it has not beeri usual t o  do more than 

merely announce the result when there is  a 'divided court, 
(109) as diverse opinions of the judges in  such a case could 

not possibly have the weight of precedents. There could 
be no opinion of the court. 

Governed by the law, as determined upon the facts by a ma- 
jority of the court in respect to the defendant Duke, and by the 
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course and practice of this Court (when its members are equally 
divided in  opinion) in respect to the defendant Kilgo, we must 
affirm the judgment of the court below and the action will stand 
dismissed. 

Affirmed. a 

CLARK, C. J., did not sit. 

FITZGERALD v. CONCORD. 
(110) 

I 

I (Piled 28 November, 1905.) 

Municipal Corporations-Defective Streets-Duty to Keep in 
Repair-Notice, A c t m l  or Implied. 

1. In  an action against a city for personal injuries, where the evidence 
tended to show that the plaintiff was injured by falling through a 

.culvert while walking along the streets of the city on a dark night 
and no lights on the street, that the culvert was considerably worn 
and covered with dirt, that the top planks were worn, sagged and 
broken and could be seen through and had been in this condition 
for several weeks before the plaintiff was hurt, and that she had 
not noticed this place before: Held, that there was error in direct- 
ing a nonsuit. 

2. The governing authorities of a town are charged with the duty of 
keeping their streets and sidewalks, drains, culverts, etc., in a 
reasonably safe condition; and their duty does not end a t  all with 
putting them in a safe and sound condition originally, but they are 
required to keep them so to the extent that  this can be accomplished 
by proper and reasonable care and continuing supervision. 

3. The town does not warrant that the condition of its streets, etc., shall 
be a t  all times absolutely safe. It is only responsible for negligent 
breach of duty, and, to establish such responsibility, i t  is not suffi- 
cient to show that  a defect existed and an injury has been caused 
thereby. It must be further shown that the officers of the town 
"knew or by ordinary diligence might have discovered the 'defect, 
and the character of the defect was such that injuries to Bravelers 
therefrom might reasonably be anticipated." 

4. The use of ordinary diligence is required to detect defects from nat- 
ural decay in wooden structures by making examinations, with 
reasonable frequency, to ascertain whether they are safe or not and 
knowledge of a defect may be inferred, notwithstanding it may have 
escaped the attention of all travelers, or even of an officer fre- 
quently passing by. 

5. On the question of notice implied from the continued existence of a 
defect, no definite or fixed rule can be laid dpwn as to the time 
required, and i t  is usually a question for the jury on the facts and 
circumstances of each particular case, giving proper consideration 
to the character of the structure, its material, the time it  had been 
in existence and use, the nature of the defect, its placing, etc.. 
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(111) ACTION by Rachel Fitzgerald against City of Concord, 
heard by Judge M. H. Justice and a jury, at the May 

Term, 1905, of CABAREU~. 
There was evidence of the plaintiff tending to show that she 

was injured while walking alongqhe streets of Concord, by 
reason of falling through a defective culvert. The plaintiff 
herself, on the principal question, testified as follows: "I live 
on South Crowell street. On 28 July, 1905, as I was going on 
my direct way home, down West Depot street and crossing the 
same, I entered South Crowell street on the bridge or culvert at 
the entrance of said street and fell into a hole in the oulvert. 
The plank seemed to be partly broken. As I went down the 
planks held me fast and I could not get out. I fell with all my 
weight on my left foot, very badly spraining it, and injuring my 
hip. I pushed down the plank with my hand and crawled out, 
and crawled over to a store house at  the intersection of the 
streets. By holding to the house and getting the support of a 
stick, I was able to get to a n e b  neighbor's house and remained 
there during the night. The night was a very dark one 'and 
there were no lights on the street, as the storm had put them 
out. I had not noticed this place before in the street." 

J. D. Gordon, a witness for the plaintiff, on his examination 
in chief, testified: "I do business at the intersection of West 
Depot and South Crowell streets. I knew the culvert in ques- 
tion; it was 16 or 18 inches in diameter. I t  was as long as the 
width of Crowell street and was over the ditch on the south side 
of West Depot street. I t  was about 20 feet long and was crossed 
by all who enter South Crowell street from West Depot street. 

I t  was used by those who enter the street walking and in 
(112) vehicles. The culvert was considerably worn and cov- 

ered with dirt. The top planks were worn, sagged and 
broken, and could be seen through, and had been in this condi- 
tion for several weeks before the plaintiff says she was hurt. 
South .Crowell street is one of the principal streets in Concord. 
I saw the plaintiff afterwards and she was limping and is still 
limping." 

On the close of the testimony for the plaintiff, on motion of 
defendant, there was judgment of nonsuit, and the plaintiff ex- 
cepted and appealed. 

W. G. Means and M. B. Stickley for plaintiff. 
Montgomery & Crowell and L. T. Hartsell for defendant. 

HOKE, J., after stating the case. There was error in direct- 
ing a nonsuit in this case and the plaintiff is entitled to have 
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her cause submitted to a jury. The governing authorities of a 
town are charged with the duty of keeping their streets and 
sidewalks, drains, culverts, etc., in a reasonably safe condition; 
and their duty does not end at  all with putting them in a safe 
and sound condition originally, but they are required to keep 
them so to the extent that this can be accomplished by proper 
and reasonable care and continuing supervision. Code, sec. 
3803; Bunch v. Edentom, 90 N.  C., 431; Russell v. Monroe, 116 
N. C., 720. 

I n  Bunch's case, MERRIMON, J., for the Court, says "It was 
the positive duty of the corporate authorities of the town of 
Edenton to keep the streets, including the sidewalks, in 'proper 
repair,' that is, in  such condition as that the people passing and 
repassing over them might a t  all times do so with reasonable 
ease, speed and safety. And proper repair implies also that all 
bridges, dangerous pits, embankments, dangerous walls, and the 
like perilous things very near and adjoining the streets, shall be 
guarded against by proper railings and barriers. Posi- 
tive nuisances on or near the streets should be forbidden 
under proper penalties, and, when they exist, should be (113) 
abated." 

The town, however, is not held to warrant that the condition 
of its streets, etc., shall be at  all times absolutely safe. I t  is 
only responsible for negligent breach of duty, and, to establish 
such responsibility, i t  is not sufficient to show that a defect , 
existed and an injury has been caused thereby. I t  must be 
further shown that the officers of the town "knew, or by ordi- 
nary diligence might have discovered, the defect, and the char- 
acter of the defect was such that injuries to travelers therefrom 
might reasonably be anticipated." 

I t  will be observed that actual notice of a dangerous condi- 
tion or defective structure is not required, but notice may be 
implied from circumstances, and will be imputed to the town 
if its officers could have discovered the defect by the exercise of 
proper diligence. As pertinent to the present inquiry, i t  is 
stated in 1 Shearman 8: Red. Neg., sec. 369: "Unless some 
statute requires it, actual notice is not a necessary condition of 
corporate liability for the defect which caused the injury. 
Under its duty of active vigilance, a municipal corporation is 
bound to know the condition of its highways, and, for practical 
purposes, the opportunity of knowing must stand for actual 
knowledge. Hence, when observable defects in a 'highway have 
existed for a time so long that they ought to have been observed, 
notice of them is implied, and is imputed to those whose duty 
it is to repair them; in other words, they are presumed to have 
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notice of such defects as they might have discovered by the 
exercise of reasonable diligence." And again, in the same sec- 
tion: "It is only reasonable that notice of latent defects should 
not be so readily presumed from their continuance as open and 
obvious defects. If these were so dangerous as to challenge im- 
mediate attention, the jury is justified in finding a very short 
continuance of such condition to constitute sufficient notice. Ac- 
tive vigilance is required to detect defects from natural decay in 

wooden structures, like bridges, plank sidewalks and the 
(114) like, which will necessarily become unsafe from age, but 

the most that ought to be required is the use of ordinary 
diligence by making tests and examinations, with reasonable 
frequency, to ascertain whether they are safe or not. I t  has 
been held that notice will not be implied unless the defect was 
so open and noticeable as to attract the attention of passers-by. 
But travelers are not charged with any duty to search for de- 
fects in  a highway as road officers are, and the better rule, in 
our judgment, is that knowledge of a defect may be inferred, 
notwithstanding i t  may have escaped the attention of all travel- 
ers, or even of an officer frequently passing by. It is not a 
question whether all passers-by actually notice a defect, but 
whether it was noticeable." And the decided cases support the 
doctrine as stated. Jones v. Greensboro, 124 N.  C., 310, 313; 
Kibele v.  Philadelphia, 105 Pa., 41; Kunz v. Troy, 104 N. Y., 
346; Pomfrey v. Saratoga, Ibicl, 459. 

On the question of notice implied from the continued exis- 
tence of a defect, no definite or fixed rule can be laid down as 
to the time required and it is usually a question for the jury 
on the facts and circumstances of each particular case, giv- 
ing proper consideration to the character of the structure, its 
material, the time i t  has been in existence and use, the nature 
of the defect, its plaoing, etc. 

We have adverted only to the evidence most favorable to the 
plaintiff's demand, as this is required where a nonsuit is di- 
rected on the defendant's motion. 

Applying the above principles to the testimony so considered, 
we are of opinion, as stated, that the plaintiff is entitled to 
have the question of the defendant's responsibility submitted 
to the jury under proper instructions from the court, and to 
that end a new trial is awarded. 

New trial. 

Cited: Brown v. Durham. 141 N.  C., 252; Brezvster v. Eliza- 
beth City, 142 N. C., 11 ;  Kinsey v. Kinston, 145 N.  C., 108; 
Revis v. Raleigh, 150 N .  C., 353. 
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Ross u. COTTON MILLS. 

ROSS v. COTTON MILLS. 
(115) 

(Filed 28 November, 1905.) 

Master and Servant-Befective Appliznces-Negligence-Res 
Ipsa Loquitur-Evidence-Question for Jury-Exceptions. 

1. While the plaintiff was operating a lapper in a cotton mill, i t  became 
choked and he stopped i t  with the belt shifter and put his hand 
into the beater bars to get the cotton out, and the machine, by 
some unknown means, started and tore his arm off, and there was 
evidence that the belt shifter was wider than the belt and that a 
piece of wood had been put on to make it correspond with the width 
of the belt: Held, that the plaintiff, upon the doctrine of res ipsa 
loquitur, was entitled to have his case submitted to the jury. 

2. The doctrine of res ipsa loquitur does not relieve the plaintiff of the 
burden of the issue, nor raise any presumption in his favor. The 
fact of the accident furnishes merely some evidence to go to the jury 
which requires the defendant "to go forward with his proof." 

3. In  an action for damages for personal injuries from a defective ma- 
chine, i t  is essential to the plaintiff's recovery that there shall be 
evidence that the defendant had notice, or could, by reasonable 
care, have known, of such defect. 

4. Where it does not appear what the appellant proposed to show by 
the rejected questions, this Cou~ t can not pass upon the exceptions 
to the trial judge's rulings. 

ACTION by M. C. Ross against the Double Shoals Cot- 
ton Mills, heard by Jzdge M. H. Justice and a jury, a t  
the Spring Term, 1905, of CLEVELAND. From a judgment of 
nonsuit, the plaintiff appealed. 

This is an action for personal injury sustained by   la in tiff 
while operating a lapper in defendant company's mill. 

Plaintiff introduced Alfred Gilliam, who testified that he 
was 67 years of age, had worked at defendant's mill since he 
was 15 and up to two years ago. The lapper was pur- 
chased and put in  mill six or seven years ago. Ex- (116) 
amined, and found to be very good, nothing wrong with 
it, was not new. I t  was a 36-inch lapper, had been taken out 
of a mill to give place to a 40-inch one, i t  run very well. The 
worm gear gave out and it gave trouble, a good deal first and 
last. The shaft, the coupling from the evenor plates broke 
once-was off when left there. The belt shifter fork was wider 
than the belt and I put on a piece of wood to make it corre- 
spond with the width of the belt. Think put the piece of wood 
next to the tight pulley-am not certain; have worked in  cotton 
mills 52 years, was superintendent of defendant mill 32 years. 
Nothing wrong with the machine. Evenor plates under the 
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feed rolls-then the beater bars-two arms or bars. Beater 
shaft revolves 1,400 or 1,500 times a minute-bars can not be 
seen when cap is down-arched cap on hinges. Could not get 
hurt  when cap is down. Worm gear has no connection with 
beater or belting. If plaintiff got hurt by beater bars, the 
worm gear could not have affected it-stop motion rod has no 
connection with beater bar. Beater bars are stopped by throw- 
ing the belt from the tight to the loose pulley by means of the 
belt shifter. There is no danger of operating machine that I 
know of. 

The shaft, pulleys, belt and belt shifter were brought into 
court and used by witness in explaining testimony to jury. 

Plaintiff testified that he was hurt July, 1904, working for 
defendant. H e  had been a card hand-ran machine an hour 
and a half when i t  choked down and belt ran off big pulley. 
Carded the belt off and put belt grease on it to prevent belt 
from running off-ran five or ten minutes and choked again. 
Moved the belt shifter, stopped machine and carried two loads 
of cotton back to the hopper. J i m  Champion came along, went 
to opposite side and raised cap from beater. "I put my hand 
over feed roll into beater bars to get cotton out. Machine 
started by some means and tore off my arm to my elbow; 

knocked me numb or paralyzed. Had run lapper three 
(117) months before I was hurt. Belt ran off pulley which 

runs beater when I got hurt. Am certain that I changed 
belt shifter and stopped machine when it choked, but can not 
tell how it started. When I went to unclog it, know of noth- 
ing that could have put the belt on tight pulley." At the close 
of the evidence, defendant demurred and moved the court to 
dismiss the action. Notion allowed. Judgment and appeal 
by the plaintiff. 

W e b b  d Mull and D. P. M o r r o w  for the plaintiff. 
0. F. Mason and R y b u r n  & H o e y  for the defendant. 

CONNOR, J., after stating the case: We did not have a model 
of the machine or any of its parts before us, by which to illus- 
trate the testimony and argument. The plaintiff, in the em- 
ployment of the defendant, was on the day of the injury oper- 
ating a lapper in defendant's cotton mill. The motive power 
was applied by a belt running over a pulley on the machine 
attached to another pulley overhead working upon shafting 
connected with the power. When it was desired to stop the 
machine for any purpose, the belt was removed or shifted from 
the tight to the loose pulley by means of the belt shifter. If 
the machine became choked with the cotton passing through 
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the beater, and it became necessary to clean it, or remove the 
cotton, i t  is stopped by throwing the belt from the tight to the 
loose pulley, this being done by a shifter. I f  in proper con- 
dition it will remain motionless until the belt is thrown back 
on to the tight pulley. While machine is in  motion, there are 
parts in which the hand of the operator may be put without in- 
jury; there are other parts in which the beater shaft revolves 
very rapidly. Plaintiff's witness, Gilliam, says that two years 
ago when he left the mill that the lapper was all right and in 
good condition. The plaintiff says that on 11 July, 1904, he 
was operating the lapper, that it became choked and 
"the belt ran off the big pulley," that he carded the belt (118) 
off, put belt grease on it to prevent belt from running 
off. I n  five or ten minutes it choked again, that he stopped 
the machine with the belt shifter and carried some cotton back 
to the hopper. Champion went to the opposite side, raised the 
cap from the beater, and the plaintiff put his hand into the 
beater bars to get the cotton out. The machine, by some un- 
known means, started and tore his arm off. 

The plaintiff's witness refers to some defects in parts of the 
machine which he says could not have had any connection with 
the plaintiff's injury. The immediate cause of the injury was 
that by some means the belt was thrown back on the tight pul- 
ley. The only testimony which throws any light on the con- 
dition of the belt shifter is that of Gilliam, who says, "the belt 
shifter fork was wider than the belt, and I put on a piece of 
wood to make it correspond with the width of the belt." There 
is no suggestion as to what effect, if any, this would have on 
the movement of the belt. 

With the light afforded us,.but one of three possible expla- 
nations of the unexpected starting of the machine occurs to our 
minds; either Champion accidentally struck the shifter and 
threw the belt on to the tight pulley, or the plaintiff, in mov- 
ing about the machine, did so; or there was some defect in the 
belt or shifter. 

I t  is elementary learning that the defendant is not liable for 
the movement of the belt, unless, either by the negligent con- 
duct of some employee not a fellow servant or by some defect 
in the condition of the shifter, it worked back and threw the 
belt on to the tight pulley. I n  this condition of the case, what 
shall be done? The defendant has charge of the machinery 
and its operation except in so fa r  as the plaintiff, in the dis- 
charge of his duty, had such charge. The plaintiff is suddenly 
and unexpectedly caught in the machine, struck dumb, his arm 
torn off, paralyzed. Conceding that there is no direct evidence 
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(119) of a defect in  the machine or any of its parts, is the 
plaintiff driven to  a nonsuit, or may he, upon the 

doctrine of res ipsa Zoquitur, have his case kbmitted to the 
jury to say whether there be actionable negligence which is the 
proximate cause of his injury. 

To prevent any misconstruction of the cirkmstances under 
which or the manner in  which this principle applies in  the ' 
trial of causes we wish to restate what was said in  Womble v. 
Grocery Co., 135 N.  C., 474: "The principle of res ipsa lo- 
quitur in such cases carries the question of negligence to the 
jury, not relieving the plaintiff of the burden of proof, and not 
raising any presumption in his favor, but simply entitling the 
jury, in view of all the circumstances and conditions as shown 
by the plaintiff's evidence, to infer negligence and say whether 
upon all of the evidence the plaintiff has sustained his allega- 
tion." I t  does not in  any degree affect or modify the ele- 
mentary principle that the burden of the issue is on the plain- 
tiff. WALKER, J., in Stewart v. Carpet Co., 138 N. C., 60, 
clearly states the law in this respect: "The doctrine do- not 
dispense with the requirement that the party who alleges negli- 
gence must prove the fact, but relates only to the mode of prov- 
ing it. The fact of the accident furnishes merely some evi- 
dence to go to the jury which requires the defendant 'to go 
forward with his proof.' The rule of res ipsa loquitur does not 
relieve the plaintiff of the burden of showing negligence, nor 
does it raise any presumption in  his favor." The suggestion 
has been made in argument of cases at  this term, that when 
the rule applies i t  is the duty of the court to instruct the jury 
that proof which calls the rule into action constitutes a prima 
facie case or raises a presumption of negligence. This is a mis- 
apprehension both of the principle upon which the rule is 
founded and its application. I t  must be conceded that ex- 
pressions are used i n  cases, some of which are' cited in the 
opinion in Womble's case, supra, which give color to the sug- 
gestion. These cases were cited as illustrations of the rule; the 
author of the opinion was not advertent, as he should have 

been, to this inaccuracy. The conclusion which is d r a m  
(120) from the cases, and quoted herein, does not contain the 

error. MR. JUSTICE WALKER, in Stewart's case, puts the 
subject in its true light. So learned and accurate a jurist as 
JUDGE GASTON, i n  Ellis v. R. R., 24 N. C., 138, being the first 
time that we find $he rule declared in  this Court, refers to i t  as 
making out, when applicable, a prima facie case. SMITH, C. J., 
in Aycock v. R. R., 89 N. C., 323, quotes with approval the 
language used in Ellis' case, supra. The correct application 
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of the rule is as stated in Stewart's case, supra. I n  Haynes v. 
Gas. Co., 114 N. C., 203, the court held that permitting a live 
wire to lie upon the street was negligence-a breach of duty. 
1.n that case it was not necessary to invoke the rule. The de- 
fendant, by permitting the live wire to be upon the street, be- 
came liable for any injuries sustained thereby, unless i t  showed 
that it was there through no fault of its agents and servants. 
The learned JUSTICE writing in that case was of the opinion 
that the rule applied. When, as in that case, a breach of duty 
is shown which is the proximate cause of the injury, a verdict 
follows for the plaintiff unless exculpatory circumstances are 
shown. I t  is only, as here, when there is no direct evidence of 
a defect in  the machine, and the physical conditions surround- 
ing the transaction do not ordinarily produce injury, that the 
occurrence speaks for itself. Such conditions are shown to ex- 
ist in this case. A machine operated as this one with the ad- 
justment of the belt, etc., does not ordinarily resume its motion 
after being disconnected with the motive power. The evidence 
shows that it did start suddenly, and, so far as the plaintiff is . 
able to say, from an unknown cause. The defendant says that 
i t  was an accident. That may be true, and in the absence , 
of any other testimony a jury would be justified in so finding. 
But, on the other hand, the jury may infer that this is not a 
satisfactory explanation; that the difference between the width 
of the belt fork and the belt in some way caused the machine to 
start;  that the piece of wood put upon it to make it 
correspond had worn or dropped out, and that caused (121) 
the movement of the belt on the pulley. We do not sug- 
gest that either of these hypotheses is true. We are not suf- 
ficiently advised to have any opinion in regard to it. We 
merely say that a properly adjusted belt, removed from the 
tight pulley on to a loose pulley does not usually get back on to 
the tight pulley and start the machine at so rapid movement as 
to tear a man's arm off. I t  is for this reason the law says that. 
the plaintiff is entitled to have a jury pass upon the physical 
facts and condition and to say whether in their opinion he has 
made good his allegation of actionable negligence. The defend- 
ant may, or may not, introduce evidence as it i s  advised. By 
failing to do so, it admits nothing, but simply takes the risk of 
non persuasion. This is what is meant by going forward with 
testimony. Re, by this course, says that he is willing to go to 
the jury upon the plaintiff's evidence. 

While the rule has not been, in  express terms, often applied 
in this State, i t  is by no means new or of unusual application. 
Prof. Wigmore says that, for a generation at least, in England 
i t  has been conceded to exist "for some classes of cases at 

9 1 



I N  T H E  SUPREME COURT. [I40 
-. . - -. - - -- 

Ross v. COTTON MILLS. 

least." I n  1865 Erle, C. J., in Scott v. London Dock Co., 3 H. 
& C. (Com. L. R. U. S., 134)) said: "There must be some evi- 
dence of negligence, but when the thing is shown to be under 
the management of the defendant or his servants and the acci- ' 
dent is such that, as in the ordinary course of things, does not 
happen if those who have the management use the proper care, 
i t  affords reasonable evidence, in the absence of expIanation by 
the defendant, that the accident arose from want of care." The 
limitations governing the application of the rule are thus stated 
by wigmore. (Sec. 2509.) 

"(1) The apparatus must be such that, in the ordinary in- 
stance, no injurious operation is to be expected, unless from a 

careless construction, inspection or user. (2) Both in- 
(122) spection and user must have been at the time of the in- 

jury, in the control of the party charged. (3) The in- 
jurious occurrence or condition must have happened irrespec- 
tive of any voluntary action, at the time, by the party injured." 
The underlying reason for the rule is that usually the chief 
evidence of the true cause of procedure is practically accessible 
to the defendant, ,but inaccessible to the person injured. 
Stewart's case, supra. I t  is for this reason that in some cases 
the Legislature has made the fact of injury "presumptive evi- 
dence" and in others a "prima facie" case. AycocL's case, 
supra. The learned counsel for defendant insisted that the 
plaintiff can not recover because there is no evidence that, if 
defective, the defendant had notice or could by reasonable care 
have known of such defect. I t  is well settled that this is essen- 
tial to the plaintiff's recovery. The question is not, in the 
present condition of the record, presented. We can not tell in 
what respect, if at all, the jury would find the shifter or other 
part of the machine defective. Their attention would be di- 
rected to this element in the plaintiff's case, either by a spe- 
cific issue or by instruction. Hudson v. R. R., 104 N. C., 491. 
,Other questions will probably arise upon the trial. If the belt 
was thrown upon the tight pulley by an accidental contact with 
the plaintiff or some other person, or if i t  was the result of the 
negligence of a fellow servant, the court would instruct the 
jury in respect to the law. The question of the plaintiff's own 
conduct and its effect upon his right to recover, are to be pre- 
sented by proper instructions. Our ruling is confined to the 
one question, whether the case should have gone to the jury 
upon the physical conditions disclosed by the evidence. It 
does not appear what the plaintiff proposed to show by the re- 
jected questions; hence we can not pass upon the exceptions to 
His Honor's rulings. 
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The judgment of nonsuit must be set aside and a new trial 
had. 

New trial. 

Cited: Pearington v. Tob. Co., 141 N. 5.) 83;  Shaw v. Mfg. 
Co., 143 N. C., 134; Overcmh v. ElecJric Co., 144 N.  C., 578, 
581; Winslow v. Hardwood Co., 147 N.  C., 277; COX v. R. R., 
149 N. C., 119; Blevins v. Cotton Mills, 151 N. C., 34;  Dsil v. 
Taylor, Ib., 288; Brittingham v. Stadiem, Ib., 302. 

HUTCHINSON v. RAILROAD. 

(Filed 28 November, 1905.) 

Railroads-Pzilure to Stop at Station--Right of Passenger- . 
Reasonable Regulations-Dmages Recoverable: 

1. The issue, "Did the defendant maliciously or wilfully, wantonly and 
rudely mistreat and humiliate the plaintiff while a passenger on its 
train?" is a pure issue of fact, and the finding of the jury is con- 
clusive, the judge having refused to set the verdict aside. 

2. It is a reasonable regulation of the defendant that certain trains shall 
not stop a t  all stations, provided there are enough to serve the pur- 
poses of local travel. 

3. It is the duty of the defendant to have an agent a t  the gate to exam- 
ine the tickets and allow no one to get upon a train which does not 
stop a t  his destination. Not having done this, but having received 
the plaintiff into the train, without objection, with a ticket calling 
for a regular station, as her destination, and nothing on its face to 
show i t  was not good on that train, and she not knowing that that 
train did not stop there, i t  was the duty of the defendant to stop 
the train a t  that point for her. 

4. On the question of damages, the court correctly instructed the jury 
that  if the conductor maliciously or with wanton recklessness car- 
ried the plaintiff by her station, or if he maliciously or wantonly 
mistreated and humiliated her, they could assess punitive damages. 

5. Under section 1963 of The Code, when a passenger is carried by his 
station, he is entitled to damages, and this, though there is no 
bodily harm, or actual damages. If i t  is done recklessly or wilfully 
he is entitled to punitive damages. Bmith v. R. R., 130 N. C., 304, 
overruled. 

ACTION by Mattie Hutchinson against Southern Railway 
Company, heard by Judge W .  B. Council1 and a jury, at the 
May Term, 1905, of CATAWBA. From a verdict and judgment 
thereon, the defendant appealed. 
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(124) Self & Whitener and Hufharn & Williams far  the 
plaintiff. 

S. J .  Ervin for the defendant. 

CLARK, C. J. The feme plaintiff, a widow, bought a ticket 
from Hickory, North Carolina, to Liberty, South Carolina. 
The agent at Hickory told her she would make connection with 
the 1 p. m. train at Charlotte. On arriving at Charlotte, where 
she had to change cars, her train missed connection and she 
took the next train which left there at 10:20 p. m. This was 
a train which did not stop at all stations, Liberty being one 
of those at  which, by the defendant's printed schedule, i t  did 
,not stop, but the plaintiff testified that she was not aware of 
 hat fact and no one so informed her;  on the contrary, the con- 
ductor on the train, before getting to Charlotte, told her she 
would miss connection, but said this 10 :20 train from Charlotte 
would take her to Liberty that night; that in the eighteen 
months previous she had twice traveled on that same 10:20 
'train and each time had been put off at Liberty; that soon after 
leaving Charlotte, the conductor on taking up her ticket ex- 
claimed in a loud, imperative and commanding tone, "What 
are you doing in here? You have no business i n  here. Who 
told you to get on here?" that he kept repeating this, rebuking 
her, and she was deeply humiliated. She says she asked him to 
give her back her ticket and put her off at the first station 
(Gastonia) ; that if he had done this she would have spent the 
night there, and have gone on in the day time next morning to 
hiberty, but instead of this lie kept the ticket and later came 
back again, rebuking her in a loud voice, heard distinctly all 
over the coach, telling her she had no business in there and say- 
ring, "I want to know who told you to get on"-adding that she 
'knew the train did not stop at Liberty; that he spoke in a very 
ill-natured tone and loud voice; that she tried to reason with 
him and again asked him to put her off at the first stop; that 

he came back the third time with the same loud, bois- 
(125) terous charges; that when she did not reply, being very 

nervous and humiliated, he "looked at her vePy furiously 
and said, 'What if he didn't put me off there.' " To this she 
says she replied finally that she had paid her fare and did not 
deserve such indignities and that he would hear from her;  that 
a t  Gastonia he did not return her ticket as requested, so she 
could not stop; that he did not stop at  Liberty, where her 
people were on the platform as she passed, she having tele- 

' 

graphed her daughter from Charlotte that having missed con- 
nection she would be on that train, but she was carried past to 
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Seneca, about 25 miles further on, where she was put out at 
2:30 at night, and had to sit on the platform alone till 4:30, 
when she took the train back, reaching Liberty before daylight 
in a shattered nervous condition, and walked in  the dark up to 
her son-in-law's house alone, a half mile away, and mas so ex- 
hausted by the nervous strain and exposure to the night air, 
that she was ill, called in a physician and was confined to her 
bed several days. 

The conductor in his testinlony denied any discourtesy or 
rudeness, but says that he was polite and carried her on to 
Seneca because he suggested to her that she would get to Lib- 
erty six hours earlier by taking the northbound train back 
than if she stopped at a station this side and waited for a 
southbound train to Liberty, and that she consented to this. 

I n  this conflict of evidence the jury found upon the issues 
submitted to them: 

1. Did the defendant wrongfully refuse to stop its train at 
Liberty and permit the plaintiff to depart therefrom? Yes. 

2. Did the defendant maliciously or willfully, wantonly and 
rudely mistreat and humiliate the plaintiff while a passenger 
on its train? Yes. 

The latter was a pure issue of fact and the finding of the 
jury is conclusive, the judge having refused to set the verdict 
aside. As to the first issue, it is a reasonable regulation of 
the defendant that certain trains shall not stop at all sta- 
tions, provided there are enough to serve the purposes of (126) 
local travel, and it does not appear that there was not. 
Jf the plaintiff had been aware that this train did not stop at 
Liberty, she could not complain if she had been put off at  . 
Gastonia, the first stop, with her ticket endorsed with leave to 
pursue her journey by the next train stopping at  Liberty. But 
she testifies that she had no such information, on the contrary, 
that she had twice in eighteen months previously been on the 
same train which stopped and put her off at  Liberty. The 
notice on the printed schedule of the company was not brought 
home to her and there was no evidence that she had any actual 
notice. There was nothing on the face of her ticket to show 
that it was not good on that train. I t  was the duty of the 
defendant to have had an agent at the gate (as is usual) to 
examine the tickets and allow no one to get upon a train which 
does not stop at his destination. Not having done this, but 
having received the plaintiff into this train, without objection, 
with a ticket calling for Liberty, a regular station, as her desti- 
nation, and she not knowing that this train did not stop there, 
i t  was the duty of the defendant to stop the train at that point 
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h r  her. On the question of damages his Honor correctly in- 
structed the jury that if the conductor,maliciously or with wan- 
ton recklessness carried her by her station, or if he maliciously 
or wantonly mistreated and humiliated her, the jury could 
assess punitive damages. 

The authorities are plenary that the passenger is entitled to 
recover punitive damages for insult or mistreatment on the 
part of any employee of the common carrier. Williams v. 
Gill, 122 N.  C., 970; Strother v. R. R., 123 N. C., 197, and 
many other cases. 

It is equally true that The Code, section 1963, provides th& 
[passengers shall be put off at the destination to whlch they have 

paid, and that the carrier "shall be liable to the party 
(127) aggrieved in an action for damages for any neglect or 

refusal in the premises"; and that when the refusal to 
take on or discharge a passenger, where he is entitled to be re- 
ceived or discharged, is reckless and wanton, punitive damages 
may be recovered. Purcell v. R. R., 108 N. C., 417; Hansley 
v. R. R., 117 N. C., 570; Coleman v. R. R., 138 N. C., 355. 
Certainly the plaintiff, an unprotected female, was entitled to 
recover if recklessly and willfully carried against her protest 
twenty-five miles beyond her station, was put out at 2:30 at 
bight at  a strange station, where she sat at dead of night two 
hours alone on the platform, and at  last reached her destina- 
tion before day to be met by no one, and had to walk to her 
daughter's house alone and with shattered nerves had to take 
her bed and call in a physician. Holmes v. R. R., 94 N. C., 
523; KnowZes v. R. R., 102 N. C., 66. 

The authorities are uniform, here and elsewhere, that if the 
passenger is carried by his station he is entitled to damages, 
and if i t  is done recklessly or willfully, as the jury here find, 
he is entitled to punitive damages. The only decision we can 
find in the books to the contrary is Smith v. R. R., 130 N. C., 
304, which holds that if there is no bodily harm or actual dam- 
ages a recovery cannot be had. That decision was by a divided 
'Court and is in conflict with the statute (Code, section 1963), 
above quoted, and unsupported by precedent, and we take this 
first opportunity to correct and overrule it. 

I n  Thompson on Carriers, 66, it is said: "Carrying a pas- 
senger beyond his destination, in disregard of his request, to be 
put off there, will afford a good ground of action, and this, 
though no bodily harm, mental suffering, insult or oppression 
or pecuniary loss be shown"-citing R. R. v. HursC, 36 Miss., 
660; Porter v. The New England, 17 No., 290; R. R. v. 
Nuxum, 50 Ind., 141; R. R. v. JlcArthur, 43 Miss., 180; R. R. 

96 



N. C.] FALL TERM, 1905. 

a. Whitfield, 44 Miss., 466; Sunday v. Gordon, 1 Blatch. & Ad., 
569; Thompson v. R. R., 50 Miss., 315. To the same 
purport, 1 Fetter Carriers of Passengers, sec. 300-bit- (128) 
ing Caldwell v. R. R., 89 Ga., 550; Dave v. Steamboat 
Co., 47 La. Ann., 576; Xtrange v. R. R., 61 Mo. App., 586, and 
there are many other cases to the same effect. 

Upon examination of all the exceptions and without discuss- 
ing them seriatim, we h d  

No error. 

Cited: Parrott 2;. 8. R., 140 N. C., 548; i/Vilbiams v. 3. R., 
144 N. C.,  503; Stewart v. Lumber Co., 146 N .  C., 67, 84. 

MANUFACTURING ' CO. v. CLOER. 

(Filed 28 November, 1905.) 

Ejectment-Trespass-Equitable Defense-Duty to Tender 
Issue-Evidence. 

1: In  an action to recover lands and for damages for a trespass thereon, 
where the defendant denied the allegations of the complaint and 
alleged mutual mistake as a foundation for correcting the deed, but 
no issue was submitted by the court or tendered by the defendant 
upon this equitable defense, it  was error to admit evidencclof the a 

alleged mistake. 
2. If the defendant relied upon the equitable matter set out in the an- 

swer, i t  was his duty to tender appropriate issues upon which the 
facts set out could be found. 

3. Where the defendant in his answer sets up a mistake in a deed under 
which he claims, but does not pray for a reformation thereof, yet 
the court may award such relief, if the allegations of the answer 
and the findings of the jury upon appropriate issues justify it. 

ACTION by Gwyn-Harper Manufacturing Company against 
E. F. Cloer and another, heard by Judge James L. Webb and a 
jury, at  the February Term, 1905, of CALDWELL. 

This is an action to recover certain lands and for damages 
for a trespass thereon. These issues were submitted: (1) I s  
the plaintiff the owner of the lands described in  the com- 
plaint or any part thereof? A. Yes; south of dotted (129) 
lines from four to seven. (2) Have the defendants, or 
either of them, trespassed upon the land described in the com- 
plaint? A. No. (3) What damage, if any, has plaintiff sus- 
tained? A. (No.) Nothing. 

From the judgment rendered plaintiff appealed. 
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UN~FACTURING Co. v. GLOBE. 

Edmumd Jones for the plaintiff. 
No counsel for the defendants. 

BROWN, J. The plaintiff alleges in  the complaint that it is 
the owner and entitled to the possession of the land described 
therein and that the defendants unlawfully entered and tres- 
passed thereon. The defendants deny those allegations and in 
their answer also make the following allegation as a founda- 
tion for correcting and reforming the deed, viz: 

"4. The defendants admit that in the year . . . . . the defend- 
ant, E. F. Cloer, executed a deed to one Monroe Minish for 
the land described in the first paragraph of the complaint, but 
they aver that the last call in the description was erroneous; 
that said call, instead of being thence 'north to Cloer's back 
line7 should have been 'west to Cloer's back line'; that the error 
was due to the mistake and oversight of the draftsman, J. C. 
Harper, now deceased, and was made by mutual mistake and 
oversight of the grantor, the said E. F. Cloer, and the grantee, 
Monroe Minish, or by the mistake of E. F. Cloer and the fraud 
of Monroe Ninish. Having answered the complaint fully the 
defendants ask that they go hence without day and recover 
their costs." 

The defendants do not pray for a reformation of the deed as 
they should have done, but the court would award i t  if the 
alleg&ons of the answer and the findings of a jury upon ap- 
propriate issues justified it. 

Upon the trial, the defendants introduced E. I?. Cloer, who 
claims to be the owner of the land in dispute, and pro- 

(130) posed to prove by him that at the time of the sale of the 
land by him to Minish in March, 1881, a mistake was 

made in the calls of the deed; that instead of north to Cloer's 
back line as shown in  the deed, the call should have been west 
to  Cloer's back line, and running west as contended for by de- 
fendants, the land in  dispdte would have been left out of the 
boundary conveyed to Minish. The plaintiff excepted to the 
introduction of this evidence. We think the exception well 
taken. 

The form of the issues did not justify the reception of such 
evidence. There was no exception to the issues by either party 
and no other issues were tendered by the defendants. 

I f  the defendants relied upon the equitable matter set out in 
the answer, i t  was their duty to tender appropriate issues upon 
which the facts set out in their fourth allegation could be 
found. I f  the plaintiff desires to meet such new matter by 
denying it, and also by averring that he is an innocent pur- 
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chaser for value without notice, and that the defendants are 
guilty of laches in correcting his deed, he should file a proper 
replication to the answer, and upon the trial should tender ap- 
propriate issues. 

Upon the form of the issues, we hold his Honor erred in 
admitting the evidence. 

New trial. 

HAYES v. RAILROAD. 
(131) 

(Filed 28 November, 1905.) 

Railroads-Negligence- Withdrawal of Portion of Evidence- 
Practice-Nonsuit. 

1. The plaintiff alleged that his injuries were caused by the negligence 
of the defendant and specified different acts or omissions as consti- 
tuting the negligence. When the court, a t  the close of the testi- 
mony, intimated that it would withdraw a portion of the plaintiff's 
evidence from the jury, i t  acted prematurely, and the ruling a t  that 
time was calculated to embarrass and to handicap the plaintiff in 
the development of his case and necessarily to  prejudice him, and 
the case will be remanded with direction to  set aside the nonsuit 
taken in deference to  the court's intimation. 

2. Plaintiff may submit to an involuntary nonsuit, which he is driven 
or compelled to take, reserving leave to  move afterwards to  set the 
same aside, with a view not to  abandon the prosecution of the suit, 
but to  further prosecute i t  by appeal, in order to test the correct- 
ness of a ruling.of the court which may otherwise be fatal to his 
case. 

ACTION by Samuel Hayes against the Atlanta &, Char- 
lotte Air Line Railway Company heard by Judge 0. A. 
Allen and a jury, at the January Term, 1905, of MECKLEN- 
BURG. 

Plaintiff brought this action to recover damages for personal 
injuries alleged to have been caused by the negligence of de- 
fendant. He  was a switchman in defendant's employ and be- 
longed to the crew in charge of the "switch local" between Gas- 
tonia and Gaffney, which places were about 30 miles apart. 
Plaintiff complains that defendant used a road or line engine 
when i t  should have had a switch engine for that kind of work, 
and that the road engine was in itself unfit for such service, 
and lastly that i t  was out of order, in that i t  had a defective 
flange on the lower rim of the pilot which was used by switch- 
men as a step to get on and off the engine when in motion 
and while they were engaged in switching; that plaintiff, . 99 
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(132) while in the performance of his duties, stepped upon 
this flange, as it was his custom to do, and i t  gave way, 

causing him to be knocked down by the pilot and dragged some 
distance, when the wheel of the engine ran over his leg and 
crushed it. Plaintiff further alleged that he rode on the pilot 
with the knowledge and consent of defendant's employees, under 
whose orders, as his superiors, he worked, 

Defendant denies these allegations and avers that plaintiff 
was not entitled to have a switch8engine for such work as he 
was doing, and that it was not required in  such service and 
could not safely be used, as the train moved from place to place 
along a considerable stretch of the main track of its railway, 
and the switching was therefore not done in a regular switch 
yard where such-engines are commonly used; that a road en- 
gine was proper and sufficient for the purpose, and that the 
engine in question was in  good condition and supplied with a 
step and a staff behind the pilot, as good as a foot board and 
hand hold, where plaintiff could get on and off the engine and 
where he could stand and hold on with perfect safety. De- 
fendant specially denies that the flange was not in good con- 
dition and avers that it was safe and sound and that plaintiff's 
injuries were caused by his own negligence. Plaintiff denied 
that there was any step behind the pilot. 

Testimony was introduced by each of the parties to sustain 
their respective contentions. At the close of the testimony, the 
court intimated that it would charge the jury that there was 
not sufficient evidence as to the negligence of defendant i n  fail- 
ing to use a switch engine, and that it would submit only the 
evidence as to defendant's negligence in  respect to the condition 
of the flange, the contributory negligence of plaintiff and the 
proximate cause of the injury as between these two alleged acts 

of negligence. I n  deference to this intimation, plaintiff 
(133) submitted to a nonsuit and appealed. 

Pharr & Bell and A. G. Mangum for the plaintiff. 
W. B. Rodman for the defendant. 

WALKER, J., after stating the case: We will not discuss the 
question raised in  the argument before us, whether i t  was the 
duty of defendant to have had a switch engine instead of a 
road engine for the use of the crew on its train, as it is not 
necessary to a decision of the case. 
. Plaintiff alleges that his injuries were caused by the negli- 

gence of defendant and specified different acts or omissions as 
constituting the negligence. Each act or omisbion, so alleged, 
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was bot pleaded nor intended to be treated as the basis of a 
separate and distinct cause of action, but as singly, or in con- 
nection with the others, tending to establish the one cause of 
action for the negligence which resulted in his injury. When 
the court intimated that it would withdraw a portion of plain- 
tiff's evidence from the jury, it acted prematurely, for the case 
was not being submitted to the jury at the time and the rul- 
ing did not extend to the entire cause of action, as would be 
the case with a judgment sustaining a motion to nonsuit or to 
dismiss. The ruling at that time was calculated to embarrass 
and to handicap plaintiff in the development of his case and 
necessarily to prejudice him. But we will not further discuss 
this matter, nor will we even refer to the legal merits of the 
case, so far  as presented by the pleadings and evidence, when 
it was abruptly brought to a close by the intimation of the 
court. Nor is it necessary to decide, as will hereafter appear, 
whether plaintiff proceeded properly when he elected to be non- 
suited, and appealed. I t  is common practice for a plaintiff to 
submit to an involuntary nonsuit, which he is driven or com- 
pelled to take, reserving leave to move afterwards to set the 
same aside, with a view not to abandon the prosecution of the 
suit, but to further prosecute i t  by appeal, in order to 
test the correctness of a ruling of the court which may (134) 
otherwise be fatal in his case; and the practice is a use- 
ful sne  when restricted within its proper limits. Mobley v. 
Watts, 98 N. C., 284; Hickory v. R. R., 138 N. C., 311; Hed- 
rick v. Pratt, 94 N. C., 101. I n  order to avoid appeals based 
upon trivial interlocutory decisions, the right thus to proceed 
has been said to apply ordinarily only to cases where the ruling 
of the court strikes at the root of the case and precludes a re- 
covery by plaintiff. Plaintiff's right to take the course he did 
was challenged in this Court, because the ruling did not cover 
the whole case, but left him ground upon which a recovery 
could be had. But we do not find it necessary to resort to said 
rule of practice in order to dispose of this appeal, and we do 
not therefore decide that it warranted or did not warrant the 
action of   la in tiff. I n  Davis v. Ely, 100 N. C., 283, plaintiff 
sought by the allegations of his complaint to have a contract 
corrected in certain respects. After the jury were empaneled 
and the pleadings read, the court intimated that he was not en- 
titled to the equity of correction, but to that of rescission. He 
excepted, submitted to a nonsuit and appealed. I t  was held 
that the nonsuit was unnecessary at that stage of the trial, and 
the appeal therefore could not be entertained. But notwith- 
standing this decision, the Court, referring to the ground upon 
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which it  had based the ruling and in disposing of the case, said: 
"For these reasons we should dismiss the appeal and allow the 
cause to proceed in the court below, but that such would not 
be the result in this case because of the nonsuit which ends the 
action, and this action was in deference to the intimated ruling. 
We therefore remand the cause that the nonsuit may be set 
aside and the action proceed." 

Pursuing the course taken in that case, we remand the cause 
with directions to set aside the nonsuit and thereafter to 

(135) procmd in the same according to the law and the coarse 
and practice of the court. 

New trial. 

Cited: Hidgett v. Mfg. Co., 140 N.  C., 364; Merrick v. Bed- 
ford, 141 1. C., 505; Hoss v. Palmer, 150 N.  C., 18; Teeter s. 
Mfg. Go., 151 N. C., 603. 

OYSTER v. MINING CO. 

(Filed 28 November, 1905.) 

Pleadings-Misjoinder of Parties and Causes of Action- 
Parties. 

1. Where a complaint charges that the defendant, with the consent of 
a corporation, his codefendant, converted the corporation and all 
of its assets to his own use and used and manipulated the corpora- 
tion and its property for his own benefit and managed i t  recklessly 
and disposed of its property to defraud the stockholders, and one 
general object of the complaint is to recover property belonging to 
the plaintiff which the two defendants confederated to destroy: 
Held, that a demurrer for misjoinder of parties and causes of action 
was properly overruled, i t  appearing that the two defendants are 
so intimately connected with the transactions that i t  would be 
almost impossible to investigate any of the grounds of complaint, 
unless both are made parties. 

2. Where a general right is claimed, arising out of a series of transac- 
tions tending to one end, the plaintiff may join several causes of 
action against defendants, who have distinct and separate interests, 
in order to a conclusion of the whole matter in one suit. 

ACTION by Chas. C. Oyster against the Iola Mining Com- 
pany and M. L. Jones, pending in the Superior Court of MONT- 
GOMERY, and heard by consent at Dallas, by Judge C. M.  
Oooke upon a demurrer. From a judgment overruling the d e  
murrer, the defendants appealed. 
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H. C. Niles, Adam, Jerome & Armfield and W .  J .  Adarns 
for the plaintiff. 

C. IV. Tillett, Osbom, Maxwell & Keerzns and E. E. Raper 
for the defendants. 

(136) - ,  
CLARK, C .  J. This is an appeal from a jud,gnent 

overruling a demurrer to the com~~laint.  Briefly stated, the 
grounds rf demurrer are: (1) Misjoinder of parti"es. (2) Mis- 
joinder of causes of action. (3) Failure to state a cause of 
action against Iola Mining Co. (4) Failure to state a cause of 
action against M. L. Jones. These are the only defendants. 

Without fully analyzing the complaint, it charges that the 
defendant Jones, w$h the consent of the. defendant Mining 
Company and its manager, has wrongfully converted the entire 
corporation and all its assets to his own use, and has manipu- 
lated and used the corporation and its property for his own 
benefit exclusively; that as manager and with the consent of 
the corporation he has taken exclusive possession of the entire 
property of the corporation; that his management has been 
reckless and improvident; that he has disposed of the products 
of the mine for the deliberate purpose of defrauding the stock- 
holders of the mining company, including the plaintiffs, and 
preventing an enforcement of their rights. ' 

One general object of the complaint is to recover property 
belonging to the plaintiff, which it is alleged that the two de- 
fendants confederated to destroy or place beyond the reach of 
the plaintiff. The 32,000 shares of stock mentioned in the 
Grst cause of action are alleged to have been wrongfully disposed 
of by the two defendants, and the proceeds divided between 
them. The 75,000 shares named in  the second cause of action, it 
is alleged, were fraudulently declared, forfeited, and were sold 
by both defendants and the proceeds applied in part to a debt 
of the corporation already paid. The fourth cause of action 
alleges that Jones concurred in this disposition of the property 
to defeat the second cause of action, while the third clause, 
claiming $5,800 against the corporation, is connected 
with the second by reason of the fact that $3,000 of the (137) 
$5,800 went to the said corporation by reason of the 
fraudulent conversion of the stock mentioned in the second 
cause of action, and the allegation that Jones, with the consent 
of said company, has secreted and disposed of the property of 
the corporation to defeat the collection of the debt due the 
plaintiff. The complaint also asks for a receiver and injunc- 
tion to protect the plaintiff's interest in the property and t~ 
secure the payment of such judgment as he may recover. 

10.3 
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The two defendants are so intimately connected in these series 
of transactions that i t  would be almost impossible to investigate 
any of the grounds of complaint, and unravel the tangled skein, 
unless both defendants are made parties and have opportunity 
to be heard, and the whole series of transactions is gone into. 
Under the former system of procedure at  common law, where 
everything was calculated for the production of a single issue, 
i t  was essential to exclude all parties and causes of action save 
one, if possible. The present procedure more nearly resembles 
the former equity practice. "Where a general right is claimed, 
arising out of a series of transactions tending to one end, the 
plaintiff niay join several causes of action against defendants 
who have distinct and separate interests, in  order to a con- ' elusion of the whole matter in one suit." Y o u n g  v. Young,  8 1  
N. 0.. 92. This has been recently followed in Fisher v. Trust 
GO., 138 N.  C., 224, in which Bemion p. Collins, 118 N.  C., 196, 
and many other cases of similar purport are collected. Upon 
the allegations in the complaint, both defendants being called 
on to answer and having opportunity to defend, the whole mat- 
ter can be inquired into and the rights of all the parties prop- 
erly adjusted better and more readily than if the action were 
chopped up into many distinct and several actions. 

No error. 
. 

WALKER, J., concurring in result: .The complaint is 
(138) so drawn that i t  is difficult to determine with certainty 

whether or not there has really been a misjoinder, and 
while this question is to be decided in the first instance at  least 
by the complaint itself, it may sometimes turn out that there 
has in fact been a misjoinder when i t  does not appear on the 
face of the pleading. I n  order to sustain the joinder of the 
causes of action in this case, it is necessary to give the allega- 
tions a very liberal construction under section 260 of The Code. 
I f  the object is to recover a debt due by the corporation for 
money borrowed from Mosser & Co., and to recover damages 
from Jones and the company for a wrongful conversion of the 
stock of Mosser & Co., and finally to charge them with mis- 
management of the affairs of the company, and a tortious man- 
ipulation o! its assets, for the purpose of defeating the recovery 
of the debt and of the damages for the conversion of the stock, 
the causes of action can be joined. Benton v. Collins, 118 N.  C., 
196. The objection to the pleading is that the plaintiff does 
not clearly and distinctly allege a joint liability of the com- 
pany with Jones, thought i t  was doubtless the intention of the 
pleader so to do. The confederacy between the two to defeat 
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the plaintiff's rights is not set forth with that certainty and 
definiteness which The Code requires, but this defect should 
perhaps have been taken advantage of by motion and not ,by 
demurrer. Code, section 261. Again i t  appears, by implica- 
tion at  least, that the members of the firm of Mosser & Co. con- 
sented to the alleged wrongful acts of Jones, because it is al- 
leged that the company consented, and they were stockholders, 
directors and the principal officers of the company, and there 
is no allegation that they protested against what was contem- 
plated to be done and mas afterwards actually done by Jones. 
Whether Mosser & Go.. daintiff's assignors. nave their consent 

u , "  
to the alleged wrongful Lets in such a way as to deprive them 
of any right now to complain of them, is a question I prefer to 
decide when the facts are all before us, and not now 
upon the present meager. statements of the complaint. (139) 
There is ambiguity in the allegations of the complaint, 
but under the circumstances I do not feel justified in withhold- 
ing my assent to the conclusion of the Court, believing i t  better 
that the matter should be investigated when the facts will be 
shown with more clearness, and not seeing, at present, that any 
substantial right of the defendants is likely to be prejudiced 
thereby. The defendants, as has been said, could have had the 
allegations of the complaint made more definite and certain, in 
order "that the precise nature of the charge would be made 
apparent." Code, section 261. This was not done for some 
good reason, I have no doubt, and, in the absence of a more 
definite statement, construing the complaint liberally, as re- 
quired by section 260, I concur in the decision for the reasons 
already assigned, though my assent is not unreservedly given 
to all that is said in the opinion of the Court. Care should be 
taken that we do not give too loose an interpretation to section 
260 of The Code with respect to misjoinders, and too free a 
hand to pleaders in such cases. That section was enacted to 
prevent multifariousness and confusion in the trial of causes, 
which should always be avoided in pleading, and parties, who 
may otherwise be prejudiced, are entitled to its strict enforce- 
ment. "The bill," says Judge Story,  "should not be multi- 
farious, for if i t  is so it is demurrable, and may be dismissed 
by the court of its own accord, even if not objected to by the 
defendant. Bv multifariousness in a bill is meant the im- 
properly joining in  one bill distinct and independent matters, 
and thereby confounding them; as, for example, the uniting 
in one bill of several matters, perfectly distinct and uncon- 
nected, against one defendant, or the demand of several matters 
of a distinct and independent nature against several defendants 
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in the same bill. I n  the latter case the proceeding would be 
oppressive, because it would tend to load each defendant with 
an.unnecessary burden of costs, by sweIling the pleadings with 
the statement of the several claims of the other defendants with 

which he has no connection. I n  the former case, the de- 
(140) fendant would be compellable to unite, in  his answer and 

defense, different matters wholly unconnected with each 
other, and thus the proofs applicable to each would be apt to be 

a 

confounded with each other, and great delays would be occa- 
sioned by waiting for the proofs respecting one of the matters, 
when the others might be fully ripe for hearing. Indeed courts 
of equity, in cases of this sort, are anxious to preserve some 
analogy to the colhparative simplicity of proceedings at the 
common law, and thus to prevent confusion in their own plead- 
ings as well as in their own decrees." Story Eq. Pl., sec. 271. 
Thd principle thus stated applies to misjoinders under The 
Code, except as to the method of raising the objection. 

CONNOR, J., concurs in the concurring opinion. 

Cited: Hawk v. Iiurnber Co., 145 N .  C., 50;  Howell v. Fuller, 
151 N. C., 318. 

ELLER v. RAILROAD. 

(Filed 28 November, 1905.) 

Carriers-Delay in Delivery of Baggage-Trousseau-Mental 
Anguish-Former Judgment-Estoppel-Dzmages. 

1. The general rule in the law of damages is that all damage resulting 
from a single wrong or cause of action must be recovered in one 
suit. 

2. In an action for damages for mental anguish alleged to have been 
suffered by the plaintiff, by the negligent delay in delivering her 
valise containing her trousseau, whereby her wedding had to be 
postponed, where it appeared that she had already sued the defend- 
ant in an action for nondelivery of her valise and damage to the 
property, and that the suit was settled, she is precluded by the for- 
mer settlement from claiming any damage for mental anguish in 
this action, if any such right she ever had. 

3. Where the defendant did not know of the intended marriage, the male 
plaintiff has no cause of action for the defendant's negligence in 
the delivery of the feme plaintiff's baggage containing her trousseau. 
In this case the damage claimed was not in the contemplation of 
the parties and too remote. 
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ACTION by Dora Eller and Albert Eller, her husband, (141) 
against the Carolina & Northwestern Railway Company, 
heard by Judge W. B. Council1 and a jury, at  the May Term, 
1905, of CATAWBA. 

On 5 September, 1904, the feme plaintiff, then Dora Ander- 
son, was a passenger on defendant's train from Granite Falls 
to Hickory. She had, as baggage, a valise of the kind usually 
known as a '(telescope," containing clothing, letters, photo- 
graphs and other articles, which was checked to Hickory and ' 
should have arrived at its destination on the 5th of said month, 
but did not arrive until the evening of the 7th. The feme plain- 
tiff was going to Hickory for the purpose of being married to 
her co-plaintiff, Albert Eller, to whom she was at  the time en- 
gaged. The wedding had been set for the morning of the 6th, 
but in  consequence of the delay in  receiving her baggage it had 
to be postponed until the 7th, as her wedding trousseau mas in 
the valise. When her baggage was tendered to her she refused 
to take it, as the valise was torn and her clothes were wet and 
muddy and so badly damaged that they could not be used. She 
alleges that by reason of the premises she suffered great morti- 
fication and mental anguish and seeks to recover damages on 
that account. It appears that she had already sued the defend- 
ant in an action for the non-delivery of her valise and the dam- 
age to the property. That suit was settled and she received 
from defendant $30 and the clothes were returned to her. At 
the close of the testimony the court, on motion of defendant, 
dismissed the action. Plaintiff excepted and appealed. 

Self & Whitener for the plaintiff. 
J. H. Marion, T.  211. Hufham and Witherspoon d Wither- 

spoon for the defendant. 

WALKER, J., after stating the case: The general 
(142) 

rule in the law of damages is that all damage resulting from 
a single wrong or cause of action must be recovered in one suit. 
The demand can not be split and several actions maintained for 
the separate items of damage. Plaintiff recovers one compen- 
sation for all loss and damage, past and prospective, which were 
the certain and proximate results of the single wrong or breach 
of duty. Pierce on Railroads (1881), 300, 301, and note 1. 
The rule is different where there is a continuing wrong or the 
wrong is repeated, as in the case of a nuisance or trespass, or 
where there is a new trespass distinct from the original one. 
Hale on Damages, 77, 78. Generally speaking, the redress the 
law affords for the commission of a wrong is pecuniary com- 
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pensation. A plaintiff may recover what we call nominal dam- 
ages, which are really no pecuniary compensation, but which 
merely ascertain or fix his right or cause of action. Lord Halt 
has well said: "Surely every injury imports a damage, though 
it does not cost the party one farthing, and i t  is not impossible 
to prove the contrary; fon a damage is not merely pecuniary, 
but an injury imports a damage when a man is thereby hin- 
dered of his right. As in  an action for slanderous words, though 

' a  man does not lose a penny by reason of the speaking them, 
yet he shall have an action. So if a man gives another a cuff 
on the ear, though it cost him nothing, no, not so much as a lit- 
tle diachylon, yet he shall have his action, for i t  is a personal 
injury." Ashby v. W h i t e ,  2 Ld. Raymond, 938 (Smith's L. C., 
425). The idea here is, as we see, that there is damage in the 
contemplation of law, though the injury involves neither loss 
nor pain, because the man's right to be protected in his person 
and reputation has been violated. Cooley on Torts (2 Ed.), 69. 
"When the clear right of a party is invaded in  consequence of 
an other?^ breach of duty, he must be entitled to an action 
against the party for some amount." Denman,  C. J., in Clif- 
t o n  v. Hooper,  6 Q. B., 468. I t  was held in Fray v. Goules. 1 

El. & El. (102 E. C. L.), 839, that an attorney is liable 
(143) for compromising his client's suit, contrary to instruc- 

tions, even though i t  turned out that he acted with rea- 
sonable prudence and bong fide, and for the actual benefit of 
his client, there being no loss whatever, much less an ap- 
preciable one. I t  is only when the gist of the action is damage 
that the maxim de m i n i m i s  no% curat lez  applies, and that the 
law no longer distinguishes between no appreciable damage and 
no damage at all. Hale, supra, 27, 28. 

I n  B o n d  V .  Hi l ton ,  41 N.  C., 149, the Court, in a full dis- 
cussion of this question, says: "Wherever there is a breach of 
an agreement, or the invasion of a right, the law infers some 
damage, and if no evidence is given of any particular amount 
of loss, i t  gives nominal damages by way of declaring the right, 
upon the maxim U b i  jus, i b i  remedium." And again, "In 
every contract implying a duty to be performed, the neglect of 
that duty gives, in law, a cause of action to the opposite party, 
under the above maxim, and when the law gives an action it 
gives damages for the violated right, and if no actual damages 
be shown, the plaintiff is entitled to nominal damages." 

Where there is an invasion of another's right, the cause of 
action is the wrong, or what we technicalIy call "the injury," 
which entitles him at least to nominal recompense to vindicate 
his right, and the consequences which immediately flow from 
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that injury, in the way of loss or damage, are but matters of 
aggravation. Hale, supra, 77. I n  Petter v. Beal, 1 Salk., 11, 
&intiff recovered damage for an assault and battery by which 

v 

his skull was broken and afterwards, upon the falling out of a 
piece of his skull, he brought an action for additional damage. 
The former recovery was held to be a bar to the latter action. 
Halt, C. J., said: "As to the case of a nuisance by water 
dropping from the eaves of the house, every new dropping is a 
nuisance, but here is not a new battery, and in trespass the 
grievousness or consequence of the battery is not the ground of 
the action, but is only the measure of damages which the 
jury must be supposed to have considered at  the former (144) 
trial." I n  the same case, as reported in 1 Lord R a p . ,  
692 (and it appears to have been considered- as a very im- 
p o t a n t  one and controlling as an authority), Lord Holt further 
says: "This is a new case to which there is no parallel in the 
books. Every one shall recover damages in proportion to his 
prejudice which he hath sustained; and if this matter had been 
given in  evidence, as that which in  probability might have been 
the consequence of the battery, plaintiff would have recovered 
damages for it. The injury, yhich is the foundatioli of the 
action, is the battery, and the greatness or consequence of that 
is only in aggravation of damages. I n  some cases the damage 
is the foundation of the action, as in the action by the master 
for battery of his servant, per quod servitium amisit, but, here, 
the battery only is the foundation of the action, and this dam- 
age, which might probably ensue, might and ought to have been 
given in  evidence, and must be intended to have been given in 
evidence in the former action, and that the jury gave damages 
for all the hurt that he suffered; for if the nature of the bat- 
tery was such as probably to produce this effect, the jury might 
give damages for i t  before i t  happened." Sedgwick thus states 
the rule: "It thus appears that fresh damages merely will not 
always give a fresh action, and a judgment in a suit founded' 
on a single act of tort will be a conclusire bar to a second suit 
for the same injury, although harmful consequences have made 
themselves apparent subsequent to the first suit; as i t  will be 
held that in the first verdict the plaintiff recovered all he was 
entitled to claim. Hence the statute of limitations runs from 
the time of the breach." 1 Sedg. on Damages (8 Ed.), sec. 84. 
R e  also states well the distinction between mere items of dam- 
age for a single tort and the repetition of the trespass or tort 
itself. "In the case of a personal injury," says he, "the act 
complained of is complete and ended before the date of the 
writ. I t  is the damage only which continues and is recover- 
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(145) able, because i t  is traced back to the act; while in  the 
case of a nuisance, i t  is the act which continues, or, 

rather, is renewed day by day. The duty which rests upon the 
wrongdoer to remove a nuisance causes a new trespass for each 
day's neglect." 1 Sedg., supra, sec. 88. The question is fully 
discussed and the distinctions clearly drawn, by BATTLE, J., in  
the leading case of Moore v. Love, 48 N. C., 215. See also 
Hatchell v. IZimbrough, 49 N. C., 163. 

We do not decide that mental anguish is an element of dam- 
age in,a case of this kind, but if, for the sake of argument, we 
concede that it is, the feme plaintiff could have had such dam- 
ages as she was entitled to recover on that account included in 
her former judgment or settlement. Having elected not to do 
so, she is precluded now from claiming any such damages. Her 
right to them,-if right she ever had, is merged in the former 
recovery. She could carve out as large a slice as the law al- 
lowed, but she could not cut but once. 'No one should be twice 
vexed for the same cause, is a maxim of the law we are not dis- 
posed to disregard and which i t  is well strictly to enforce. 

Plaintiff, Albert Eller, also asked for damages for mental 
anguish' caused by defendant's negligence, and i t  is alleged in 
the complaint that the two plaintiffs "seek to recover one sum 
in satisfaction of their several claims for the causes herein set 
out." If plaintiffs had any valid cause of action against de- 
fendant, they could not thus join them. Code, see. 267. There 
was no formal objection taken' to the misjoinder, but we notice 
i t  so that attention may be called to this important provision 
of the law which is mandatory, and intended to protect a sub- 
stantial right of defendant, and not merely directory. Plain- 
tiff, Albert Eller, has not stated any cause of action entitling 
him to recover damages. Those that he cZaims are, in any view 
of the case, entirely too remote. Defendant did not know of 

the intended marriage and therefore could not have con- 
(146) templated any damage to him, even if he would other- 

doise be entitled to recover. Cmnford v. TeZ. Co., 138 
N. C., 162. The case cited settles the law against his con- 
tention. 

No error. 

Cited: Watson v. Farmerr141 N.  C., 453; Albm'tton v. R. R., 
148 N.  C., 489; Rabom v. R. R., 149 N .  C., 61.' 
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REID v. RAILROAD. 

(Filed 28 November, 1905.) 

Railroads-Crossings--Negligeme-Contributory Negligence- 
Trespassers-Instructions. 

1. In  an action for wrongfully causing the death of plaintiff's intestate 
a t  a crossing, an instruction that where an engine was backing on 
a crossing in the night time, it  was the duty of the engineer to 
sound adequate warning and to keep a man with a light a t  the 
front of the engine as i t  was moving, so as to keep a lookout ade- 
quate for safety; and if there was failure in this respect and an 
injury resulted, there would be a negligent breach of duty, is cor- 
rect, and the fact that the crossing may be also used as a part of 
the railroad yard or that the street ran down the track for some 
distance, does not change the principle. 

2. An instruction "If the jury shall find that the plaintiff was walking 
on the railroad track and that the defendant was backing its engine 
along the track in the night time in the direction of the plaintiff, 
and that there was no light a t  the time on the back part of the 
edgine and no agent there to keep a lookout along the track, or, 
being there, failed to exercise reasonable care in looking ahead along 
the track for any person on or near the track, or that no bell was 
ringing; and i f  the jury shall find that the engine so moving ran 
against or upon the intestate and killed her; and if the jury should 
further find that if the bell had been ringing and there had been 
a proper light on the engine, the intestate would have had notice 
of the approaching train in  time and would have escaped the dan- 
ger; or that if there had been a person stationed on the engine and 
was exercising reasonable care in keeping a lookout along the track, 
he would have discovered the intestate in time to have avoided 
striking her, then the jury should answer the first issue yes, and 
the second issue no," is not erroneous in declaring that the defense 
of contributory negligence did not avail the defendant under the 
conditions stated. 

3. Where plaintiff's intestate had gone to the crossing a t  Third street in 
an effort to cross the railroad, and was told by an employee of the 
defendant that a freight train then obstructed the crossing a t  that 
point, and that she had better t ry  the Second street crossing, and 
following these instructions she essayed the latter crossing and was 
endeavoring to cross when an engine backed upon her and death 
resulted, held, that the intestate was no trespasser and there was 
no contributory negligence in the mere fact that she was then upon 
the road. 

ACTION by James Reid, Administrator of Lula Reid, (147) 
against the Atlanta & Charlotte Air Line Railway Com- 
pany, heard by Jud,qe C. M .  Cooke and a jury, at the October 
Term, 1905, of MEOKLENBURQ. 

This was an action for wrongfully and negligently causing 
the death of plaintiff's intestate. The usual issues in  such cases 
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were submitted. There was evidence to the effect that on or 
about 24 February, 1905, about 8 o'clock at night, the plaintiff's 
intestate was run over and killed by an engine of the defend- 
ant ;  and there mas evidence tending to show that a t  the time of 
the killing the intestate mas endeavoring to cross the railroad 
at Second street crossing, in the city of Charlotte; that there 
were several tracks there used by the defendant in shifting and 
otherwise; that the street ran down these tracks for some dis- 
tance; and i t  was usual and customary for persons who were 
passing over the crossing at this point to walk part of the way 
down the main line of the track, and the intestate was at such 
point at  the time she tvas run over and killed. 

The evidence of the plaintiff tended further to show that at 
the time intestate tvas killed, the engine was backed on the cross- 
ing and ran over the intestate without warning of any kind, 
without any light on the front end as the train moved, and with- 
out anyone stationed so as to give warning if danger or collision 
was imminent. 

There was evidence of the defendant that at  the time of the 
injury the bell was rung, a light was properly placed, and a 
lookout kept. Under the charge of the court there was a ver- 

dict and judgment for plaintiff, and defendant excepted 
(148) and appealed. 

Pharr d2 Bell for the plaintiff. 
W. B. Rodman, for the defendant. 

HOKE, J. The charge of the judge below was full and clear. 
The jury have accepted the plaintiff's version of the occurrence, 
and there is no error presented which gives the defendant any 
just ground of complaint. 

The court in substance told the jury that where an engine 
was backing on a crossing in the night time, it was the duty of 
the engineer to sound adequate warning and to keep a man with 
a light at the front of the engine as i t  was moving, so as to 
keep a lookout adequate for safety; and if there was a failure 
in this respect, and an injury resulted, there would be a negli- 
gent b'reach of duty; and if these duties were performed there 
was no negligence on the part of the defendant, and the first 
issue would be answered "no." 

This is the rule laid down in Pu~neZl v. R. R., 122 N. C., 832. 
There FURCHES, J., delivering the opinion, said: "As we un- 
derstand the matter, there must be both a man and a light at 
night, and a man and a flag in the day. I t  may be one persou, 
but he must have a light." 
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The fact that the crossing may also be used as a part of the 
railroad yard, or that this term was used by the court under the 
circumstances of the present case, does not at all change the 
principle. 

On the first issue, as to contributory negligence, the court 
charged the jury among other things: "3. I t  is the duty of per- 
sons, before going upon the track of a railroad company, to 
stop and look and listen for any train that may be moving; or, 
being upon the tracks of such company in its yards where there 
are several tracks used for shifting cars, to be continually alert 
and on the lookout for a moving 'train; and if a person 
fails in this duty and in consequence of such failure is (149) 
injured by a moving train, the person would be guilty of 
contributory negligence. 4. The burden of the first issue is 
upon the plaintiff; the burden of the second issue is upon the 
defendant." 

The court further charged the jury as follows: "5. I f  the 
jury shall find that the plaintiff was walking on the railroad 
track and that the defendant was backing its engine along the 
track in the night time in the direction of the plaintiff, and 
that there was no light at the time on the back part of the 
engine and no agent there to keep a lookout along the track, or, 
being there, failed to exercise reasonable care in looking ahead 
along the track for any person on or near the track, or that no 
bell was ringing; and if the jury shall find that the engine so 
moving ran against or upon the intestate and killed her; and 
if the jury should further find that if the bell had been ringing 
and there had been a proper light on the engine, the intestate 
would have had notice of the approaching train in  time and 
would have escaped the danger; or that if there had been a per- 
son stationed on the engine and was exercising reasonable care 
in  keeping a lookout along the track, he would have discavered 
the intestate in time to have avoided striking her, then the jury 
should answer the first issue, yes, and the second issue, no." 
"6. I f  the jury are not satisfied by the greater weight of the 
evidence that the intestate was killed by a moving train or 
engine of the defendant, they will answer the first issue no." 

Objection is made to section 5 of the charge for that it prac- 
tically declared that the defense of contributory negligence 
would not avail the defendant under the conditions stated. This 
part of the charge does have the effect complained of, and there 
is no error in t&e ruling. The intestate had gone to the crossing 
at  Third street in the effort to cross the road, and was told by 
an employee of the defendant that a, freight train then ob- 
structed the crossing at  that point, and she had better 
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(150) try the Second street crossing. FoIIowing these instruc- 
tions she essayed the latter crossing and was endeavoring 

to cross when the engine backed upon her, and her death re- 
sulted. 

The intestate here was no trespasser, and there was no con- 
tributory negligence in the mere fact that she was then upon the 
road. She was where she had a right to be, and if she was run 
over and killed by the engine, under the circumstances stated in  
this portion of the charge, there was no contributory negligence. 
Upon either postulate of the specified portion of the charge, 
there mas a negligent failure on the part of the defendant's 
agents or employees to avail themselves of the last chance of 
avoiding the injury, which would render the misconduct of the 
defendant the sole proximate cause of the intestate's death. The 
case is controlled by the decisions in Lloyd v. R. R., 118 N. O., 
1010; S t a d e y  v. R. R., 120 N. C., 514; P u m e l l  v. R. R., 122 
N. C., 832; N c l l h a n e y  v. R. R., Ib id ,  995. 

There is no error and the judgment must be 
Affirmed. 

Cited:  Dixon v. R. R., post, 202 ; Rzy  a. R. R., 141 N. C., 88 ; 
f ~ o r r o z v  v. R. R., 147 N. C., 628; Purris v. R. R., 151 N. C., 
491. 

(151) 
HANRICK v. TELEGRAPH CO. 

(Filed 5 December, 1905.) 

Telegraphs-Mental Ar~guish-Damages-Principal and Agent  
-Evidence-Bes G e s t m  

1. In  an action against a telegraph company for damages for mental 
anguish where i t  appears that the defendant delayed for twenty- 
eight hours to deliver to plaintiff the following telegram: "Come 
home a t  once. Your wife is bad off," and that  immediately upon 
its receipt he started home, having been informed of the delay, 
and on arrival found hia wife very ill, that she continued so for 
eleven weeks and recovered, held, there was some evidence of mentaI 
anxiety. 

2. It was error to permit the plaintiff to testify as to a conversation 
about the telegram had with the agent of the defendant a t  the depot 
ten or fifteen minutes after the plaintiff received the telegram, 
which was handed him by his employer. 

3. What an agent says while doing acts within the scope of his agency 
is admissible as a  pa^ of the res gestc?. What he says afterwards 
concerning his acts is hearsay and inadmissible. 
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HAKBICK v. TELEGRAPH Co. 

ACTION by W. D. Hamrick against Western Union Telegraph 
Company, heard by Judge T. A. McNeiZZ and a jury, at  the 
March Term, 1905, of RUTHEREORD. 

This was an action to recover damagks for delay i n  the de- 
livery of a telegram. From a judgment for the plaintiff, the 
defendant appealed. 

McB1.aye.r & McBrayer and B. A. Just ice for the plaintiff. 
P. H. Busbee d Son and W. R. Whitson  for the defendant. 

BROWN, 5. The evidence tends to show that the plaintiff's 
wife, being very ill, procured one Huntley to send the following 
telegram from Forest City to the plaintiff at  Old Fort, 
N. C., about forty miles distant, viz.: "Bill, come home (152) 
a t  once, .your wife is bad off"; and also that the defend- 
ant negligently delayed the delivery of the telegram at Old Fort 
for some twenty-eight hours. Immediately upon receipt of the 
telegram, the plaintiff started home, and on arrival found his 
wife very ill. She continued so for eleven weeks and recovered. 

(1) I t  is contended by the defendant that the evidence does 
not disclose a state of facts from which the jury can infer men- 
tal anguish; that the plaintiff was relieved of twenty-eight 
hours' anxiety on account of his wife's condition by reason of 
the delay, and that inasmuch as he arrived home and found his 
wife alive, and as she recovered, he has failed to show reason- 
able grounds for mental anxiety arising from the delay in deliv- 
ering the telegram. The argument is plausible. But it does 
not take into account the possiEility that when the plaintiff 
finally received the message his mental anxiety may have be- 
come very acute and much increased for fear his wife may have 
died during the 28 hours of delay. The mental disturbance, 
vexation and increased anxiety, which the knowledge of the de- 
lay may have caused to the plaintiff's mind, will readily occur 
to any one. Now, if the plaintiff had not been informed of the 
great delay in  the delivery of the telegram before ?he started 
home, the defendant's contention would be sound. We are of 
opinion there was some evidence of mental anxiety caused by 
the unreasonable delay, sufficient to be considered by the jury. 

(2)  During the trial, the plaintiff being examined in his 
own behalf, stated that ten or fifteen minutes after receiving 
the telegram, which was handed to him by an employee of a 
tanning company, for which company the plaintiff was work- 
ing, the plaintiff went to the depot and had a conversation with 
the agent of the defendant company about this telegram, in 
which conversation the agent made certain statements and ad- 
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(153) missions with regard to its receipt and transmission, why 
it  had not been delivered sooner, etc. TO the introduc- 

tion of this testimony detailing conversations had, and 
admissions and statements made by the agent of the defendant 
company at the time stated, the defendant excepted. I n  the 
reception of this evidence there was error. 

In no possible aspect of the evidence can these declarations 
be considered as part of the res  gestm as was contended. I t  
seems to be the invariable rule that the declarations of an agent, 
to be admissible as a part of the res gestce, must have been 
made at the place where the occurrence happened. No declara- 
tion made at a different place and at a different time has ever 
been treated as any part of the res  gestce. R. R. v. Steilz,  19 L. 
R. A., 733; S i m o n  v. Illalzning, 99 N.  C., 327; S o u t h e r l m d  v. 
R. R., 106 N. C., 100. 

The authorities are uniform that what an agent says while 
doing acts within the scope of his agency is admissible as a 
part of the res  gestce. What he says afterwards concerning his 
acts is hearsay and inadmissible. S m i t h  v. R. R., 68 N. C., 
107; M c C o m b  v. R. R., 70 N. C., 178; Bralzch v. R. R., 88 N. 
C., 575. I n  T e l .  Co. v. Way, 83 Ala., 547, it is held that 
statements of an agent of a telegraph company are not compe- 
tent as against the company to prove that a message was not 
transmitted, when not made in performance of any duty re- 
lating to its transmission. I n  Darl ington v. Tel. Co., 127 N. C., 
448, it is held that conversations of an agent of a telegraph 
company before, or declarations by him after sending a message, 
are incompetent to fix the company with notice of its import- 
ance. 

New trial. 

Ci ted:  Hglrns v. T e l .  Co., 143 N. C., 394. 

(154) 
BROWN v. RAILROAD. 

(Filed 5 December, 1905.) 

Trial-Tender of Witnesses-Argument of Counsel-Right t o  
O p e n  and Conclude. 

The tendering of witnesses by the defendant for the purpose of having 
their fees taxed as costs does not amount to the introduction of 
evidence within the meaning of the Superior Court Rule 3, and does 
not take from the defendant the right to open and conclude the 
argument. 
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ACTION by J. R. Brown against the Southern Railway Com- 
pany, heard by Judge M. H. Justice and a jury, at the July 
Term, 1905, of MCDOWELL. From a judgment for the plaintiff, 
the defendant appealed. 

Justice & Pless for the plaintiff. 
S. J .  Ervin  for the defendant. 

BROWN, J. The plaintiff offered evidence tending to prove 
that his mule was killed on the defendant's track at a crossing 
by coming in contact with a box car which partly obstructed 
the crossing, and which had been negligently left there for some 
time in such position by the defendant's agents. There was a 
motion for judgment of nonsuit, and this being denied the de- 
fendant excepted. The defendant offered no evidence. 

After the argument was begun, the defendant asked to tender 
the witnesses summoned by it to the counsel for the plaintiff. 
This was done in order that they might be taxed in the event 
the plaintiff was cast under the ruling in Loftis v. Raxter, 66 
N .  C., 340, and Henderson v. Williams, 120 N. C., 341. The 
plaintiff's counsel proceeded to examine one of these witnesses 
before the jury, and after examining this witness claimed the 
right to open and conclude the argument. The court ruled that 
the tender of the witnesses by the defendant's counsel 
amounted to introducing evidence, and that, according (155) 
to the practice of the court, the plaintiff should open 
and conclude the argument, and the defendant excepted to this 
ruling. 

I n  the rules of practice adopted by the Justices of this Court 
for the government of the Superior Court i t  is provided: "In 
all cases, civil or criminal, when no evidence is introduced by 
the defendant, the right of reply and conclusion shall belong to 
his counsel." Rule 3, 128 N. C. I n  all other cases, the right 
to open and conclude the argument is left to the discretion of 
the judge and his dccision is  not reviewable. Rule 6. We do 
not think the tendering of the witnesses for the evident purpose 
of having their fees taxed, as costs, ainounted to the introduc- 
tion of evidence within the letter or spirit of Rule 3 above 
quoted. The introduction of evidence includes something more 
than the tendering of a witness. 

One of the ablest law writers, Thomas Starkie, defines evi- 
dence as follows: "That which is  legally submitted to a jury 
to enable them to decide upon the questions in  dispute or issue 
as pointed out by the pleadings, and as distinguished from all 
comment and argument, is termed evidence." Stttrkie on Evi- 
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dence, p. 8, see. 3. Mr. Elliott says that Starkie's definition is 
among the clearest and best that has ever been framed. Elliott, 
see. 6. 

The word "evidhce" is used in  Rule 3 in the sense and with 
the significance given to it by the text and judicial writers. 
Witnesses are vehicles or means of proof. Evidence is the 
proof itself, offered to establish or disprove an alleged fact, the 
truth of which is in dispute. Unless the party tendering a wit- 
ness examines such witness, with a view thereby to elicit proof 
in  support of his side of .the controversy, he can not be said to 
introduce evidence. 

I f  we should adopt the construction placed upon the rule by 
the court below, then defendants will in  all cases have to 

(156) surrender the right to have their counsel open and con- 
clude the argument, under the terms of the rule, or else 

forfeit the right to have their witness fees taxed, as costs, al- 
though the plaintiff should be cast in the suit. We are quite 
sure such a construction or intention was not in the minds of 
our predecessors when the rule was formulated. 

We have examined the cases of Cureton v. Garrison, 111 N., 
C., 271, and Sitton v. Lumber Co., 135 N. C., 542, and neither 
of them decides the point presented upon this appeal. They re- 
late to the taxation of costs only. 

The object of tendering the witnesses is to give the adversary 
party an opportunity to test their materiality, and to prevent 
oppression by summoning a multitude of immaterial witnesses 
for the purpose of increasing costs. This disposition of the 
case renders it unnecessary to consider the remaining exceptions 
of the appellant. 

New trial. 

(157) 
PURR v. JOHNSON. 

(Filed 5 December, 1905.) 

Register of Deeds-JIarriage License-Penalties-Reasomable 
Inquiry-Question for Court-Instructions-Examination of 
Witnesses Under Oath-Burden of Proof-Evidence. 

1. I n  an  action against a register of deeds to recover the penalty under 
section 2090 of The Revisal, where there is a conflict of evidence, 
whether there has been "reasonable inquiry" is to be submitted to 
the jury upon all the evidence under proper instruction; but if the 
facts are agreed, i t  is a matter of law. 

2. I n  an action against a register of deeds to recover the penalty under 
section 2090 of The Revisal, an  instruction that if the jury found 
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that  the prospective groom told the defendant that the girl was 18, 
for he had seen her age in.the Bible and she had told him she was 
18; and should further find that defendant knew the witness Lowder 
well and knew him to be a man of good character, and that he 
stated to  the defendant that  the girl was 18, and that he lived just 
across the street from her family, and signed the paper, not under 
oath, and that  defendant honestly believed these statements and 
acted on them, believing them, the defendant made reasonable in- 
quiry, is correct. 

3. Section 2088 of The Revisal does not require that the register shall 
make inquiry by examination of the witnesses in such cases under 
oath, but merely declares that he shall have "the power to do so." 
His using, or failing to use, such discretionary power is merely a 
circumstance to be considered by the jury. 

4. While the Court may not prescribe any rule for the guidance of the 
register, it would seem that "reasonable inquiry" involves a t  least 
an inquiry made of, or information furnished by, some person known 
to the register to be reliable, or, if unknown, identified and approved 
by some reliable person known to the register. 

5. In an action against a register of deeds to recover the penalty under 
section 1814 of The Code, 2088-90 of The Revisal, the burden of 
proof is upon the plaintiff to show that the defendant knowingly or ' 

without reasonable inquiry, issued the license contrary to  law. 

ACTION by E. A. Furr  against W. Reece Johnson, (158) 
heard by Judge M. H.  Justice and a jury, at  the May 
Term, 1905, of CABARRUS. From a judgment for the defendant, 
the plaintiff appealed. 

T. D. Maness and Adam, Jerome & Armfield for plaintiff. 
L. T. Hartsell and Montgomery & Crowell for the defendant. . 
CONNOR, J. This is an action against the register of deeds to' 

recover the statutory penalty for issuing, without plaintiff's 
consent, a license for the marriage of his daughter who was 
under eighteen years of age and resided with him. The judge 
correctly charged that it was the duty of the register of deeds 
in issuing a marriage license "to make such inquiry for legal 
impediments to the marriage and as to the age of the parties as 
a prudent business man, acting in the most i m ~ o r t a n t  affairs of 
life, would make, and to exercise his duties in this respect care- 
fully and conscientiously, and not as a mere matter of form, and 
if the defendant failed to do so in  the issuing of the license for 
the marriage of plaintiff's daughter, then he did not make rea- 
sonable inquiry, and the jury will answer the third issue 'NO.' " 

Where there is a conflict of evidence, whether there has been 
"reasonable inquiry" is to be submitted to the jury upon all the 
evidence under proper instructions, but if the facts are agreed, 
it is a matter of law. Joyner v. Roberts, 114 N. C.,  389; Har- 
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cum v. Marsh, 130 N. C., 154. The court instructed the jury, 
and we think properly, that if they found that ('Goodman (the 
prospective groom) told the defendant that the girl was 
eighteen, for he had seen her age in the Bible and she had told 
him she was eighteen years of age; and should further find from 
the evidence that the defendant knew the witness, Lowder, well 
and knew him to be a man of good character, aud that he stated 

to Johnson that the girl was eighteen years of age, and 
(159) that he lived just across the street from her family and 

signed the paper, not under oath, and that defendant 
honestly believed these statements and acted on them, believing 
them, the defendant made reasonable inquiry and you will an- 
swer the third issue 'Yes.' " 

We can not concur with the plaintiff's contention that there 
was not reasonable inquiry because the witnesses were not ex- 
amined by the register under oath. The Act of 1887, now Re- 
visal, Sec. 2088, does not require that the register shall make 
inquiry by examination of the witnesses in such cases under 
oath, but merely declares that he shall have "the power to do 
so." His using, or failing to use, such discretionary power is 
merely a circumstance to be considered by the jury. I n  Agent 
a. Willis, 124 N. C., 29, the examination of the witness was 
made by the register upon oath, but the Court held that under , 
the suspicious circumstances attendant upon that case there was 
not reasonable inquiry. 

I n  Trolinger v. Boroughs, 133 E. C., 312, a rule easily un- ' 

derstood and very proper to be followed is laid down: "While 
we may not prescri6e any rule for the guidance of the regi$ter 
i t  would seg that 'reasonable inauirv' involves at least an in- . " 
quiry made of, or information furnished by, some person 
known to the register to be reliable, or if unknown, identified 
and approved by some reliable person known to the register. 
This is the rule upon which banks act in paying checks, and 
surely in the matter of such grave importance as issuing a mar- 
riage license the .register should not be excused upon a less de- 
gree of care." 

I n  regard to the plaintiff's exception to His Honor's instruc- 
tion that the burden of proof mas upon the plaintiff upon the 
third issue it may be said the statute gives to any one who will 
sue for the same a penalty to be recovered of "Every register of 

deeds who shall knowingly, or without reasonable in- 
(160) quiry, issue a marriage license for the marriage of any 

two persons" within the inhibition. The cause of action, 
therefore, consists in the violation of Section 1814 "know- 
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ingly and without reasonable inquiry." We can not perceive 
why the burden of proof upon this issue is not upon the plain- 
tiff. I f  the two first issues had been found for the plaintiff and 
no verdict upon the third issue had been rendered certainly no 
judgment could have been signed against defendant. The plain- 
tiff nrould not have made out his case. I t  will hardly be con- 
tended that the court could, as matter of law, have instructed 
the jury to answer the third issue for the plaintiff because the 
defendant had introduced no evidence tending to show that he 
did not have knowledge or that he made reasonable inquiry; 
yet such is the duty of the court when the burden is upon the 
defendant, and no evidence is introduced tending to persuade 
the jury to sustain his contention. Such is the basis and result 
of the application of the rule-the test. Wallace v. Robeson, 
100 N.  C., 207. I f  the general issue, as upon a plea of non 
debrt had been submitted, the court would instruct the jury 
that before they could find for the plaintiff, he must show to 
them, by a preponderance of the evidence, a state of facts com- 
mensurate toith the essential allegations of his complaint. The 
fact that the case was tried upon three issues does not change 
the rule. The burden of each issue remains on the plaintiff 
until he brings the acts of defendant within the penalizing lan- 
guage of the statute. While the burden of proving the issue 
is on the plaintiff he may, as a part of his proof, rely upon the 
facts shown by him, and defendant's failure to introduce testi- 
mony peculiarly within his knowledge and possession as tend- 
ing to sustain his contention and to persuade the jury to SO 
find. This is a very different matter from casting the burden of 
proof on the issue upon the defendant. The rule of practice is 
illustrated in many cases, as, for instance, when the plaintiff 
i n  actions to recover damage for negligence invokes the doc- 
trine res ipsa loquitur. As in those cases the physical 
facts speak for t h e m ~ e l v e s ~ s o  here the manner in  whkh (161) 
and circumstances under which the defendant issued the 
license become evidential upon the question of knowledge or 
absence of reasonable inquiry. If the plaintiff relies upon the 
averment that the defendant knowingly issued the license in 
violation of the provisions of the statute, he certainly has the 
burden of proving the allegation. We are unable to see why 
the same rule does not obtain when he relies upon the averment 
that defendant did not make reasonable inquiry. 

The rule laid down by Judge Elliott in his work on Evidence, 
quoted in Meredith v. R. R., 137 N. C., 478: "As a rule i t  is 
only where the fact negatived is peculiarly within the knowl- 
edge of the adversary, that the burden is, in any sense, shif-ted to 
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the latter, and even then i t  is the burden of going forward 
rather than the burden of ultimately establishing the case. The 
fact that the party having peculiar knowledge of the matter 
fails to bring i t  forward, may raise a presumption or justify an 
inference in favor of his adversary's claim, and thus to shift the 
burden of proceeding incorrectly charged the jury that the bur- 

den of proof, on the issue, was upon the plaintiff. I f  
(162) the Legislature intended to make the issuing of the 

license contrary to the statute a prima facie case or pre- 
sumptive evidence of knowledge or want of reasonable inquiry, 
i t  could easily have done so by making the matter one of de- 
fense by the way of a proviso, or, as i t  frequently does, by de- 
claring that the proof of certain facts should constitute pre- 
sumptive evidence or declare them to be a prima facie case, 
Many of our criminal and penal statutes have such provisions. 
They have been sustained by this Court. S. v. Barrett, 138 
N. C., 630. 

The judgment must be 
Affirmed. 

Cited: Morrison v. Teague, 143 N .  C., 188; Laney v. Mackey, 
144 N. C., 633. 

(163) 
SPRINKLE v. WELLBORN. 

(Filed 5 December, 1905.) 

Deeds-Mental Incapacity-FrauUnnocent Purchaser- 
Fraudulent Vendee-Contracts of Lunatics-Presumption of 
Fraud-Relief Discreti'onary-&enzedy-Issues-ITarmless 
Error-Argument of Counsel-Evidence-Practice-Capa- 
city to Contract. 

1. I n  an action to set aside a deed for mental incapacity and fraud, under 
a finding that  one of the defendants was a purchaser from his co- 
defendant for value and without notice of the mental incapacity of 
the grantor, and also without notice of any fraud of his co-defendant 
in procuring the deed, the plaintiff could not proceed further 
against such defendant and the cause was properly continued aginst 
the other defendant upon the theory that he is liable for the value 
of the land, less the amount paid by him therefor. 

2. The contracts of idiots, lunatics and other persons nor, compos are 
generally regarded, in a certain sense, as invalid. 
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3. I n  regard to  a contract entered into by a person apparently sane, 
before the fact of insanity has been established, such a contract is 
a t  most only voidable and will not be set aside when the other party 
to  be affected by the decree of the court had no notice of the fact 
of insanity, has derived no inequitable advantage, and the parties 
can not be placed in  statu quo. 

4. The mere fact that  a man is of weak understanding is not of itself 
an adequate ground to defeat the enforcement of an executory con- 
tract, or to  set aside an executed agreement or conveyance. But 
where mental weakness is accompanied by other inequitable inci- 
dents-such as undue influence, great ignorance and want of advice, 
or inadequacy of consideration-equity will interfere and grant 
either affirmative or defensive relief. 

6. In  the case of an insane person, one wholly incompetent to contract, 
the law presumes fraud from the condition of the parties, the pre- 
sumption being stronger or weaker, according to the position or 
condition of the parties with respect to each other. 

6. A presumption of fraud i s  raised from a transaction with a person 
non compos mentis, without the aid of any evidence of actual impo- 
sition, by the very nature of the transaction. 

7. I n  an action to set aside a deed for mental incapacity and for fraud, 
the finding of the jury that the grantor did not have sufficient 
mental capacity and that rthe grantee had notice of this fact, is 
sufficient to invest the court with the power and to induce i t  to set 
aside the deed, if no real injustice is done to the grantee and no 
superior equity has intervened in favor of a third party, the grant- 
ing of the relief resting in the sound discretion of the court. 

8. The remedy of a vendor is not defeated where the fraudulent vendee 
has sold the property to an innocent purchaser, for in such case the 
proceeds of the sale are as  available as  the property itself. The 
fraudulent vendee becomes chargeable with the proceeds received 
from the innocent purchaser, but the property itself is not, and a 
personal judgment may be obtained against him. 

9. In an action to  set aside a deed for mental incapacity and for fraud, 
where the jury found that  there was not only want of mental 
capacity, but that defendant knew of i t  and that he obtained the 
land a t  an under value, an issue as to fraud was not essential to 
warrant a judgment against the defendant for the difference between 
the price for the land and its value, and the action of the court in 
striking out the answer of the jury to the issue as to fraud and 
substituting one of i t s  own resulted in no legal wrong to the 
defendant. 

10. The court had the power to  set aside the verdict of the jury, but i t  
had 110 power to reverse the answer of the jury. As the judgment 
is not affected by this action, i t  is not reversible error and the case 
is left as if that  issue had not been submitted. 

11. Where evidence was introduced for the consideration of the court 
alone and this was fully explained to the jury, the fact that counsel 
commented upon it, can not be made the ground for exception now, 
where no objection was made a t  the time. 

12. In  an action to set aside a deed for mental incapacity, the record in 
the case in which plaintiff's marriage was annulled on the ground 
that she did not have sufficient mental capacity to enter into the 
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contract of marriage %a3 incompetent as substantive testimony 
and properly excluded. 

13. A judge is not obliged to repeat instructions already given, even 
when especially asked to do so in a prayer. 

14. A person has mental capacity sufficient to contract if he knows what 
he is about, and the measure of capacity is the ability €0 under- 
stand the nature of the act in which he is engaged and its scope 
and effect, not that he should be able to act wisely or discreetly 

- nor to drive a good bargain, but he should be in such possession of 
his faculties as to enable him to know a t  least what he iq doing 
and to contract understandingly. 

15. Where an issue has been eliminated from the case by the verdict 
upon other issues, any error committed as to instructions relating 
to such issue was harmless. 

16. In  an action to set aside a verdict for mental incapacity, where it  
appears that the defendant was a kinsman and neighbor of the 
grantor and had known her all his life, and that a t  the time she 
made the trade with him she was wild and hardly seemed to know 
her whereabouts, that he procured the deed away from her home, 
having taken her away from those who could have advised her and 
falsely stated that he was going on another matter, that she sud- 
denly changed her mind and was so weak as to be completely sub- 
jected to his power of dictation: Bald, this evidence is sufficient to 
support the finding that the defendant had notice of the grantor's 
incapacity a t  the time she made the deed to him, the jury not being 
bound by his statement that he did not know she was insane. 

(165) A&ON by Nancy E.  Sprinkle, by her Guardian, W. 
R. Sprinkle, and others, against J. M. Wellborn and 

T. J. Greenwood, heard by Judge Chas. $1. Cooke and a jury, at 
the June Term, 1905, of WILKES. 

This action was brought by the plaintiff, Nancy Elvira 
Sprinkle, who is represented by her guardian, W. R. Sprinkle, 
against the defendant, J. M. Wellborn, to set aside a deed made 
by the said Nancy Elvira Sprinkle to the defendant Wellborn 
on 19 October, 1886, for want of mental capacity to make the 
same and for fraud and undue influence in procuring the execu- 
tion of the said deed. Issues were submitted to the jury which, 

with the answers thereto, are as follows: "(1) Did Nancy 
(166) E. Sprinkle, at the time of executing the deed of 19 Octo- 

ber, 1886, have sufficient mental capacity to. make the 
same? A. No. (2) If  Nancy E. Sprinkle had not sufficient 
mental capacity at such time to make such deed, did J .  M. Well- 
born have notice of i t ?  A. Yes. (3)  Was any fraud or undud 
influence practice6 on Nancy E. Sprinkle by J. M. Wellborn, 
to induce her to make such deed? A. No. (4) What was the 
amount of the benefit derived by Nancy E. Sprinkle from the 
consideration for the deed to the River Farm? A. (by consent) 
$1,299 (the amodfit of the Salmons mortgage debt, the value of 

124 



W. C.] FALL TERM, 1906. 

the Mountain or Miller tract of land, the value of the cattle 
delivered to her, and all as of date 19 October, 1886. (5) 
w h a t  was the value of the River Farm, 19 October, 18862 A. 
$4,000. (6)  What has been the average annual rental value of 
said River Farm since 19 October, 18862 A. $200. (7) What 
was the value of the Mountain or Miller tract 19 October, 1886 2 
A. $1,500. (8)  What has been the average rental value of said 
Mountain or Miller tract since 19 October, 18862 A. $75. (9)  
What was the value of the cattle received by Nancy E. Sprinkle 
in  said trade? A. $75. (10) I f  the said Nancy E. Sprinkle had 
not sufficient mental capacity to make said deed, did the de- 
fendant Greenwood have notice thereof? A. (by consent) No. 
(11) Was the defendant Greenwood a purchaser for value with- 
out notice of any fraud on the part of Wellborn to procure the 
deed to himself, if any such was practiced? A. (by consent) 
Yes." There was no objection to the issues. I t  is not necessary 
to state the evidence. I t  was voluminous, but the only material 
portion of i t  will be stated in the opinion. 

The defendant requested the court to give a number of in- 
structions, all of which were given except those numbered 3, 13 
and 14, which will be noticed hereafter. The material instruc- 
tions given in response to the defendant's prayers, upon the 
issue as to mental capacity, were as follows: "1. The 
law fixes no particular standard of intelligence necessary (167) 
to be possessed by parties in making a contract, and al- 
though a person may not have sufficient intelligence to manage 
his affairs in a proper and prudent manner, still he may be ca- 
pable of making a binding contract. 2. I t  is not required that a 
person should be able to make a disposition of his property 
with judgment and discretion. I t  is sufficient if he understands 
what lie is about. I f  a person knows what he is doing and is  
aware of the nature of the particular transaction, such person 
has sufficient mental capacity to make a contract, although that 
person may not act wisely or discreetly, or make a good bar- 
gain. 3. I f  the jury find from the evidence that on 19  October, 
1886, Nancy E. Sprinkle had sufficient mental capacity to 
understand what she was about and the nature and extent of 
the property when she executed the deed, and that she under- 
stood the nature and effect thereof, they will answer the first 
issue Yes, although they also find from the evidence that she was 
eccentric, and that her mind was weak and flighty and that the 
trade she made was not a prudent one and was not made in the 
exercise of discretion and good judgment. 4. I f  the jury find 
from the evidence that at  the time the deed was executed, to- 
wit, 19 October, 1886, Nancy E. Sprinkle had sufficient mental 
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capacity to understand and appreciate that she was making a 
deed by which she passed the title to the River Farm to the 
defendant Wellborn, that she was depriving herself of the own- 
ershig and control thereof, and that she was getting in exchange 
therefor the farm in Ashe County and the cattle mentioned in  
the evidence, and that the mortgage to Salmons was to be paid 
by the defendant, then they will answer the first issue Yes, al- 
though they may also find that it was not a prudent trade and 
was not made with discretion and good judgment. 5. Mere 
weakness of mind and susceptibility to undue or fraudulent in- 
fluences, however clearly shown, will not vitiate a contract un- 

less it was induced by fraud. Where there is a legal ca- 
(168) pacity there can not be an equitable incapacity apart 

from fraud. I f  a person be of sound mind, he has the 
right to dispose of his property, and his will stands i n  place of 
a reason, provided the contract justified the conclusion that he 
exercised deliberate judgment such as it is and has not been 
circumvented or imposed upon by artifice or undue influence 
which amounts to fraud." The following instructions, which 
the defendant requested the court to give the jury, were re- 
fused: "1. Unless the mind of such person is wholly incapable 
of any reflection or deliberate act so that in fact he was una- 
ware of the nature and effect of the particular transaction, such 
person in  the eye of the law has sufficient mental capacity to 
make a contract. 2. Upon all of the evidence, the jury is in- 
structed that the defendant Wellborn did not have notice of any 
mental incapacity of Nancy E .  Sprinkle, if any such existed. 
3. The jury will answer the third issue No." The court then 
charged the jury generally as follows: '(Those who allege in- 
sanity, idiocy, imbecility and incapacity must prove i t  by the 
greater weight of the evidence; must overcome the legal pre- 
sumption of soundness of mind. Has  the plaintiff overcome 
this presumption of law? If so, you mill answer the first 
issue No, and thereby declare that, when she made the deed, 
Elvira Sprinkle did not have that mental capacity which 
the law requires of those who dispose of their property. 
The law does not require that a person be able to 
dispose of his or her property with judgment and dis- 
cretion, or be able to get the best of a trade. I t  is sufficient 
in law if he or she understands what he or she is doing and 
what they are about. The law does not require a high degree 
of intelligence, but it does require sufficient mind to know and 
comprehend the character of the act and to know what one is 
doing. Did Elvira Sprinkle, when she made the deed 'to the 
River Farm, know what she was about; know the effect of the 
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instrument she was signing; know that she was parting (169) 
with her land and getting the land in  Ashe County and 
the cattle and the payment of the mortgage in return? I f  
she did not fully comprehend this, you will answer the 
issue No; otherwise you will answer i t  Yes. You understand, 
of course, that you are inquiring into the contract of Elvira, 
Sprinkle on 19 October. 1886. Was she sound then and of 
s&icient mental capacity: to make the deed on that day? Where 
one has sufficient mental capacity at the time he signs the deed - " 

to understand the nature and extent of the prope&y disposed 
of, and the force and effect of his act in signing the deed, then 
he is capable of executing a deed. I f  you find that Nancy 
Sprinkle, at the time she signed the deed on 19 October, 1886, 
had mind and intelligence sufficient to enable her to have a 
reasonable judgment of the kind and value of the property 
embraced in the deed, and to understand the effect of her act 
in making the deed, you should answer the first issue Yes. But 
if you shall find that she did not have such mind and intel- 
ligence as stated, you will answer the first issue No." . 

The court instructed the jury on the law applicable to the 
other issues, recapitulating the evidence by grouping the same 
as appIicable to the different issues,' and explained the law aris- 
ing thereon. The court instructed the jury as to the difference 
between substantive evidence and corroborating and impeach- 
ing evidence, and then instructed them further as follows: 
"The evidence of statements made in this case, by witnesses 
other than the parties to this suit, different from and incon- 
sistent with the testimony given by such witnesses on this trial, 
was allowed only for the purpose of impeaching such witnesses, 
and is not to be considered as substantive evidence. Evidence 
of the statemepts of witnesses, which accord with their evi- 
dence on the trial, is only allowed for the purpose of corrobor- 
ating such witnesses, and is not to be considered by the jur? as 
substantive evidence." After the verdict was returned, the 
court found that the answer of the jury to the third 
issue was against the weight of the evidence, and set i t  (170) 
aside; and that, upon the responses to the other issues, 
there was fraud in law. The court thereupon answered the 
third issue Yes. The defendant excepted. During the trial the 
plaintiff introduced in evidence the record entitled, "In the 
Matter of the Inqury into the Mental Condition of Nancy E. 
Sprinkle," which was a proceeding instituted in 1893, under 
the statute, the record showing the appointment of W. R. 
Sprinkle as her guardian. I n  the said proceeding, the jury 
found that she was "incompetent to manage her own business." 
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The plaintiff then introduced the record in the case of N a r ~ c y  
Sims, by her guardian, v. W. M. Sims, in which her marriage 
to the defendant was annulled by a judgment of the court 
based upon the verdict of a jury that she did not have sufficient 
mental capacity to enter into the contract of marriage. The 
records were ,each duly objected to by the defendant. The ob- 
jections were overruled and the defendant excepted. The rec- 
ords were offered solely for the consideration of the court, and 
in respect to them the following facts are stated: "The court 
heId that these records were admitted only for the purpose of 
consideration by the court upon the question whether or not 
the defendant Wellborn was competent to testify as to the con- 
versations and transactions between himself and the plaintiff- 
the objection to his competency being that she was now a 
lunatic, and the court so stated in the presence of the jury." 

The defendant then introduced the record of the second in- 
quiry into the sanity of Nancy Sinis, dated August, 1896, in 
which the jury found that she was sane and "competent to 
transact the ordinary business of life." The plaintiffs con- 
tended that the records they introduced should be admitted as 
evidence for the jury to consider, and the defgndants insisted 
that the records they introduced shoul'd be admitted in the same 
way. The judge excluded all the records as evidence for the 
jury, but stated that if he should decide later to admit the 

records as evidence, he would so announce. The court 
(171) did not decide to admit them as evidence. The defendant 

then read the deposition of Governor Glenn. After the 
close of the evidence and whilk one of the counsel was address- 
ing the jury, an attorney for the plaintiff came up to the bench 
and said to the judge that as Governor Glenn's deposition had 
been introduced, he thought the court ought to allow the rec- 
ords to go to the jury as evidence, and wanted to know if the 
codrt would let him argue to the jury that they were evidence. 
The court said no, that those records were not in evidence, and 
that he must not refer to them in argument. The judge was 
engaged, during the arguments, in  preparing instructions snd 
considering the prayers for instruction handed up to him just 
before the argument commenced, and did not pay any attention 
to the arguments of counsel, and did not know until after the 
verdict had been rehdered, that counsel in their arguments had 
referred to the said records as evidence; but the Court finds, 
after hearing the evidence of the attprneys, that one of the four 
attorneys for the plaintiff who addressed the jury (but not the 
one referred to above), in his argument, did refer to the said 
records as evidence, and that the attorneys for the defendant 
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also in their reply referred to the said records as evidence and 
discussed the same. The attention of the court was not called 
to this, nor any objection made to it during the argument; but 
the defendant, after verdict, called the court's attention to it, 
and moved to set aside the verdict on that ground. The coun- 
sel for the plaintiff, who referred to the records as evidence, 
had not been advised of what the court had said to his asso- 
ciate, neither had the counsel for the defendant. 

There was a motion for a new trial based upon errors com- 
mitted during the progress of the trial and objections to the ar- 
gument of counsel, as appears in the finding of the court, 
which motion was overruled. Judgment for the plaintiff and 
the defendant appealed. 

Shepherd & Shepherd and T. B. Finley for the plain- (172) 
tiff. 

W. W.  Barber, R. A. Doughton and ~ a n h j  & Hendren for 
the defendant. 

WALKER, J., after stating the case: The jury found in this 
case, b;y consent, in their answers to the 10th and 11th issues, 
that the defendant, T. J. Greenwood, had purchased the land 
in controversy for value and without notice of the mental inca- 
pacity of Nancy Elvira Sprinkle, and also without notice of 
any fraud of Wellborn, if there was any, in procuring the deed. 
Counsel for the plaintiff properly admitted that, under this 
finding, they could not proceed further against Greenwood, and 
the cause was therefore continued against Wellborn on the the- 
ory that, upon the verdict, he is liable for the value of the 
land, less the amount paid by him therefor, and for the dif- 
ference between these two amounts, judgment was rendered in 
the court below. There is no serious contention, as we under- 
stand, that the defendant is not so liable, if the rulings of the 
court, as to  all issues except the third, and consequently the ver- 
dict and the judgment are free from error and can be sustained, 
though it was suggested that the liability was not so clearly 
apparent as to be conceded or taken for granted, without any 
good reason given or any authority cited to establish it. We 
will, therefore, consider this question before passing to the dis- 
cussion of the other matters. The first essential element of a 
contract is consent, and there can be no true agreement without 
the capacity to understand it and freedom to accept or to re- 
ject the terms proposed. The parties must be able and willing 
to contract. If, therefore, one person induces another, who 
lacks this capacity or this freedom, to enter into an apparent 
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contract, equity will not recognize the transaction; however, as 
one author says, i t  may be fenced by formal observances, but 
deeming i t  fraudulent, will in proper cases afford relief against 

i t  at the suit of the party imposed upon. Fetter on 
(173) Equity, 143. On this ground the contracts of idiots, 

lunatics and other persons no% compos rnent is  are gen- 
erally regarded, in a certain sense, as invalid. I t  has been said 
by many courts that the contracts of a lunatic made after the 
fact of insanity has been judicially ascertained, are absolutely 
void and that he can have no power to contract at all until there 
is a reversal of the finding and he is permited to resume con- 
trol of his property. Fetter, 143; O d o m  v. Riddick, 104 N. C., 
515. We need not decide what is the law in this respect, as there 
had been no inquisition of lunacy at the time the deed in this 
case was executed. We will have occasion, though, to advert to 
the nature and effect of such an inquisition hereafter in dis- 
cussing another question. I n  regard to a contract entered into 
by a person apparently sane, before the fact of insanity has been 
judicially established, the law is well settled, we believe, that 
such contracts are at most only voidable and will not be set 
aside when the other party to be affected by the decree of the 
court had no notice of the fact of insanity, has derived no in- 
equitable advantage and the parties can not be placed i n  s t a t u  
quo. The reason for this distinction between contracts made 
when there has been office found and those when there has not, 
is said by the authorities to be plain. "Insanity is one of the 
most mysterious diseases to which humanity is subject. The 
ripest professional skill and the keenest observation sometimes 
fail to detect i t  in its incipient stages. Sound law and good 
morals, therefore, alike forbid the rescission of a contract on 
the ground of insanity by one who is unable or unwilling to re- 
store the property acquired thereunder to the other party, who 
entered into i t  in good faith, in entire ignorance of the insanity, 
and without taking any advantage by reason thereof." Fetter 
on Equity, pp. 143, 144; Eaton on Equity, 316. '(The mere 
fact that a man is of weak understanding, or is below the aver- 
age of mankinc! in intellectual capacity, is not of itself an ade- 

quate ground to defeat the enforcement of an executory 
(174) contract, or to set aside an executed agreement of con- 

veyance. But where mental weakness is accompanied 
by other inequitable incidents-such as undue influence, great 
ignorance and want of advice, or inadequacy of consideration- 
equity will interfere and grant either affirmative or defensive 
relief." Eaton on Equity, p. 317. I n  the case of an insane 
person, one wholly incompetent to contract, the law presumes 
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fraud from the condition of the parties, the same as i t  does in  
the case of a contract of a person under duress or undue in- 
fluence, o r  of contracts bctween persons occupying a fiduciaqy 
relation. The presumption is stronger or weaker according to 
the position or condition of the parties with respect to each 
other. Fraud vitiates all contracts, but, as a general rule, i t  is 
not presumed but must  be proved. Proof is not dispensed with, 
but there are certain well defined relations as there are certain 
facts when established, from which the law presumes fraud and 
which, though not necessarily binding upon the jury, may an- 
swer as plenary proof of the fraud unless the innocence of the . 
party charged with its commission in some way appears. Lee v. 
Pearce, 6.8 N. C., 76. 

I n  the classification of frauds, of which a court of equity 
takes cognizance, the kind which is said to be presumed from 
a transaction with a lunatic is to be referred to the well known 
head of constructive frauds. Eaton's Equity, 314. Lord Hard- 
wicke, for the purpose 'of convenient consideration, divided the 
subject of fraud into four classes: "1. Fraud arising from the 
facts and circumstances of imposition. 2. Fraud arising from 
the intrinsic matter of the bargain itself. 3. Fraud presumed 
from the circumstances and condition of the parties contracting. 
4. Fraud affecting third persons not parties to the transaction.'' 
Earl of Cheste~field v. Jamsen,  2 Qes. Sr., 125. This classifi- 
cation has generally been adopted. 

Our case falls under the third head, as does also a contract 
with a person so far drunk that he is substantially nort 
compos mentis and not capable of apprehending the (175) 
effect of what he does. The presumption is raised with- 
out the aid of any evidence of actual imposition, from the very 
nature of the transaction. Adams' Eq. (5  Am. Ed.), Sec. 182, 
pp. 364, 365; Bispham (3  Ed.), Sec. 230; Eaton and Fetter, 
supra; O h m  v. Riddick, supra; Cameron v,. Power Co., 138 
N. C.,  365. Lord Hardwicke, in the case from Tresey we have 
cited, says: "A third kind of fraud is that which may be pre- 
sumed from the circumstances and conditions of the parties con- 
tracting; and this goes further than the rule of law, which is 
that i t  must be proved, and not presumed; but i t  is wisely estab- 
lished in this court to prevent taking surreptitious advantage 
of the weakness or necessity of another, which knowingly to do 
is equally against conscience as to take advantage of his ignor- 
ance." I t  results from these authorities, if we bring the facts 
of this case to the test of the principles stated in them, that the 
finding of the jury upon the first and second issues was quite 
sufficient to invest the court with the power and to induce i t  to 
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set aside the deed to Wellborn, if no real injustice is thereby 
done to him and no superior equity has intervened i n  favor of a 
third party, for the is not entitled to rescission and 
cancellation as matter of right, because the granting of that 
relief rests in the sound discretion of the court and it will not 
decree such relief if it will work any injustice in the particular 
case. Bispham's Eq., see. 475. The equity will not always be 
enforced, for instance, in  a case where the status quo ante as 
stated and illustrated in Odom v. Biddick, supra, can not be 
fully restored. No such consideration, though, is present in this 

. case, as the very nature of the particular relief which is sought 
will permit the administration of such equitable relief with 
even and exact justice to all parties. Greenwood is found to be 
a purchaser for value and without notice and is entitled to the 
special favor and protection of a court of equity. Thg deed to 

him must be upheld as effectual to vest a good and inde- 
(176) feasible title, not only as against his vendor, but also as 

against the plaintiffs, for his equity is superior to theirs. 
But  this does not deprive the plaintiffs of all relief. I t  is a 
familiar principle that when a fraudulent vendee has conveyed 
the property in question to a third party who, by reason of his 
innocence, acquires a good and valid title as against the equity 
of the original vendor, the latter has a remedy against the sub- 
stituted property, in this case the purchase money received 
from Greenwood, and the defendant will be held liable for the 
amount thereof subject to any deductions for sums paid to the 
plaintiff at the time the deed was made and to any other pay- 
ments rightfully made by him to protect the title, such as the 
one made in this case to disincumber the land. Upon this prin- 
ciple was the judgment of the court rendered, and we think 
that i t  works out the equity of the plaintiff and at the same 
time does full justice to the defendant. I n  this respect, this 
case is unlike that of Odom v. Riddick. That the plaintiff was 
entitled to proceed against the defendant for a personal judg- 
ment is settled by the highest authority. Smith, in his ad- 
mirable Treatise on the Equitable Remedies of Creditors, at  
pp. 28 and 29, when speaking of a fraudulent conveyance, says: 
"(1) The remedy of a creditor is not defeated where the fraud- 
ulent grantee has sold the property to an innocent purchaser, 
for in such case the proceeds of the sale are as available as the 
property itself. The fraudulent grantee becomes chargeable 
with the proceeds derived from the innocent purchaser, but 
the property itself is not. (2)  I t  is not essential that the pre- 
cise property fraudulently conveyed shall remain in the hands 
of the fraudulent grantee to entitle the plaintiff to a recovery. 
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Thus, the grantee may have exchanged the fraudulently con- 
veyed property for other property still held by him, in which 
case the fraud will be impressed upon the latter property in 
lieu of the former. (3)  Where i t  is sought to follow property 
fraudulently conveyed and procure a decree against the 
property, which is subsequently reversed, complainants (177) 
are not precluded from taking a different course and 
procuring a different decree based on the evidence on final hear- 
ing, such as a personal decree against the fraudulent grantee." 
See also 1 Pom. Eq. Jur.  (1905)) secs. 237 and 240. I n  Texas 
v. Hardenberg, 77 U.  5. (10 Wall.), 68, Chase, C. J., for the 
Court, says: "It may be admitted that these allegations and 
interrogatories do not assert the right of the complainant to 
the proceeds with absolute directness and distinctness. The 
bill might have been drawn better. But we think it would savor 
of extreme technicality to refuse to see in the bill enough in 
relation to the proceeds of the bonds to warrant relief in  this 
respect under the general prayer. Willing to allow this de- 
fendant the benefit of any defense consistent with the rules 
which govern proceedings in equity, we have looked into the 
question as if i t  were still open. Having thus looked into it, 
we find no sufficient ground for altering the conclusion em- 
bodied in the decree." The last expression of the court refers 
to a clause in the decree awarding a recovery of the proceeds 
of the bonds which had been sold. Jones v. Van Doren, 130 
U. S., 684. (The rule, and the reason for it, are clearly and 
tersely stated by Earl, J., in Murtha v. CurZey, 90 N. Y., a t  
378: "A court of equity adapts its relief to the exigencies of 
the case in hand. I t  may restrain or compel the defendant; i t  
may appoint a receiver, or order an accounting; i t  may decree 
specific performance, or order the delivery to the plaintiff of 
specific real or personal property; or i t  may order a sum of 
mone;y to be paid to the plaintiff, and give him a personal judg- 
ment therefor." When the property has been converted, as in  
this case, there is no longer any need for a decree vacating the 
fraudulent deed, but the court will simply declare that the deed 
is void as between the plaintiff (Nancy Sprinkle) and her 
fraudulent grantee and award such relief as is proper in  the 
premises. Wellborn, having sold the land to a bona fide 
purchaser, and thereby deprived his vendor of the land (178) 
itself and, having received the price, he must, by reason 
of his fraudulent disposition of property which he is considered 
to have held in trust and of its conversion into money, be held 
responsible for the amount of the consideration paid to him. 
The money in his hands stands for the land. Wait Fraud. 
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Conv. ( 3  Ed.), sec. 178; Holland v. Anderson, 38 Mo., 55; 
Lawrence v. Bank, 35 N. Y., 320; Dilworth v. Carts, 139 Ill., 
508; Hzzen v. Bank, 70 Vt., 543. But the administration of 
this relief is eminently proper under the reformed procedure, 
where the rights of parties are settled and determined in one 
action, the distinction between actions at law and suits in  
equity having been abolished. 1 Pom. Eq. Jur., see. 242. Our 
conclusion, therefore, is that by the verdict of the jury upon 
the issues, excluding altogether the third issue, the plaintiffs 
were entitled to the relief which was adjudged to them. The 
third issue was submitted only to ascertain whether there had 
been any actual fraud or undue influence used to obtain the 
deed, should the jury have found that Nancy Sprinkle was not 
insane, that is devoid of all mental capacity, but merely weak- 
minded and an easy prey to the domination and overruling in- 
fluence of the defendant, who availed himself of her weakness 
and of his power over her to secure the execution of the deed 
to himself by undue means, thus presenting an alternative 
equity for the rescission and cancellation of the deed. The 
issue was in no way essential to the relief granted, as the jury 
found not only that there was want of sufficient mental capacity, 
but that the defendant knew of it, at  the time he got the deed, 
and in addition thereto that he obtained the land at  an under 
value. I t  seems to us that i t  would be a reproach to the law 
and to the administration of justice under its forms, if such a 
transaction were permitted to stand. But we do not think there 
can be found in  the books any principle which would cause us 

to hesitate in the least, so far as this objection is con- 
(179) cerned, to pronounce its condemnation and to sustain 

the judgment of the court, which requires the defendant 
to surrender any gain or benefit he has derived from it. 

I t  follows from what we have already determined, that the 
action of his Honor in striking out the answer of the jury to 
the third issue and substituting one of his own, has resulted in 
no legal wrong to the defendant which requires a reversal or 
even a modification of the judgment. There was error in  doing 
so, but no reversible error. The court had the power to set 
aside the verdict, as to that issue, that is pro tanto, but none 
to reverse the answer of the jury. This was an invasion of 
their province, but the defendant can not complain of it as i t  
worked no material injury in  law to him. The order setting 
aside the verdict upon that issue is sustained as the court 
merely exercised its discretion to that extent, but in  other re- 
spects i t  is reversed and the answer of the court to that issue 
will be expunged. That is but just to the defendant. The 
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court, as it appears in the record, was induced to take the 
course it did under the belief that, as the answers to other is- 
sues showed "fraud in law," the proper answer to the third 
issue should be an affirmative one. I n  this there was error, 
as we have said, but the judgment is not affected by it, and the 
case is left as if that issue had not been submitted at all. 

The objection to the records of the inquisition of lunacy is 
untenable. The case shows that they were introduced for the 
consideration of the court alone, in order to decide upon the 
competency of a witness, and this was fully explained to the 
jury. I f  counsel of plaintiff commented upon them, no objec- 
tion was made at the time and, not having been made then, it 
can not be made now. State v. Tyson, 133 N. C., 692; Horah 
v. Knox, 87 N.  C., 483. Besides, the defendant's counsel, in- 
stead of calling the court's attention to those comments, replied 
to them himself, and it must be taken, therefore, that 
any objection to them as being improper was thereby (180) 
waived. The defendant can not be permitted to take 
two chances. H e  should have acted promptly if he intended 
to avail himself of any objection to what plaintiff's counsel 
said to the jury about the records. I t  may well be doubted if 
the recent rule of this Court, Rule 27 (135 N. C., 600), is not 
also a full answer to this objection. Those records of course 
were not and could not have been considered as evidence for 
the jury. They were made after the date when the deed was 
executed and the proceedings in  which they were made were 
ex parte. I f  made before that time, they might have been 
competent, but not conclusive as to the insanity of Nancy 
Sprinkle. The presumption arising from them in such a case 
could be rebutted and the very truth be made to appear, that is, 
that while they showed insanity, it did not in fact exist at the 
time the deed was executed. This is  at least true as to all per- 
sons not parties or privies to the inqpisition, as for example, a 
grantee of the lunatic, who being a stranger to the inquisition 
could not traverse it, which was formally done by scire facias. 
Rippy v. Gant, 39 N.  C., 4 4 3 ;  Arrington v. Short, 1 0  N.  C.,  
71; Christmas v. Mitchell, 38 N .  C., 535;  Pwker w. Davis, 53 
N.  C., 460. The doctrine is fully discussed and the reasons 
for the same fully and clearly stated by TAYLOR, C. J., in 
Armstrong v. Short, 8 N. C., 11. But it is useless to discuss 
the matter any further, as the records were not admitted as 
evidence generally, and the court has done nothing, nor has it 
failed to do anything with respect thereto of which the defend- 
ant has any right to complain. The record in the case of 
Sims v. Sims, was clearly incompetent as substantive testimony. 
I t  was properly excluded. 135 
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The defendant's third prayer for instructions was properly 
refused. The substance of i t  had been given by the court in 
its response to his first and second prayers and afterwards, in 

its general charge to the jury, the defendant was given 
(181) the full benefit of the principle stated in his third pray- 

er. A judge is not obliged to repeat his instructions al- 
ready given, even when specially asked to do so in a prayer. 
The instructions as given were quite sufficient to cover the 
case. B o s t  v. B o s t ,  87 N. C., 478; M o r r i s  v. Osborne, 104 N. 
C., 609. We have said in C a m e r o n  v. P o w e r  Co., 138 N. C., 
365, which sustains the charge of the court, that this Court has 
adopted Coke's definition, that a person has mental capacity 
sufficient to contract if he knows what he is about ( M o f i t  v. 
W i t h e r s p o o n ,  32 N. C., 185; P a i n e  v. Rober t s ,  82 N. C., 451), 
and that the measure of capacity is the ability to understand 
the nature of the act in which he is engaged and its scope and 
effect, or its nature and consequences, not that he should be able 
to act wisely or discreetly, nor to drive a good bargain, but 
that he should be in such possession of his faculties as to en- 
able him to know at least what he is doing and to contract un- 
derstandingly. There is no particular formula to be used in 
such cases, as said by the Court in Morris v. Osborne, supra,  
but the law in this respect should be explained to the jury with 
reference to the special and peculiar facts of the case being 
tried, and under the guidance of such general principles as 
have been settled and declared by the courts. 

The remaining exceptions to be noticed were taken in the 
refusal of the court to instruct the jury as requested by the de- 
fendant in his 13th and 14th prayers, and to the giving of the 
instruction requested in the 4th prayer of the plaintiff. The 
last two relate to the third issue, and as that issue has prac- 
tically been eliminated from the case by the view we have taken 
of the law in respect to the verdict upon the other issues, there 
is no need of giving them further consideration, as they have 
become immaterial, and any error committed as to them, if error 
there be, was harmless. So that we come finally to the ques- 
tion raised by the refusal to give the instruction contained in 

the defendant's 13th prayer, Was there any evidence 
(182) that the defendant had notice of the incapacity of Nancy 

Sprinkle at the time she made the deed to him? We 
think there was not only some but ample evidence to sustain . 
the finding of the jury. We forbear to discuss the evidence at 
length or in detail for the purpose of showing that it was suf- 
ficient to support the verdict of the jury. I t  appears that the 
defendant was a kinsman and neighbor of Nancy Sprinkle and 
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had known her all his life, with the exception of a few years 
when he was in the West. He knew the condition of her mind. 
I t  is true he says he did not know she was insane, but the jury 
were not bound by this statement, and might well conclude, in 
view of his knowledge of her when considered in connection 
with the overwhelming proof as to her mental imbecility and 
especially when coupled with other facts and circumstances 
tending to show his guilty knowledge, that he must have been 
aware of her true mental condition. Other circumstances are 
that at the time she made the trade with him, her mind was SO 

unbalanced that, in the language of one of the witnesses, ''she 
was wild and haqdly seemed to know her whereabouts." The 
manner in which he procured the deed, taking her away from 
those who could have advised her in so important a transac- 
tion and stating that he would not trade with her unless Fletch- 
er Harris, her friend, was present, and that he was only going 
to the upper part of the county to get some evidence for her in 
her pension matter, when it turned out he was then preparing 
to carry her to Wilkesboro for the purpose of taking advantage 
of her mental weakness by inducing her to make the deed, and 
this he easily accomplished; her sudden change of mind when 
she had just told Parks that she would not make the deed-all 
this, and more, was evidence for the jury upon the question of 
her mental capacity. So weak was she that she was completely 
subjected to the power and dictation of the defendant, and he 
must have known i t  if the testimony introduced by the 
plaintiff was credible, and the jury have said that i t  (183) 
was. If there was any mental operation required in the 
transaction, it was all on his side. I t  seems that he could, at 
pleasure, mould her will to suit his own, so like was she to clay 
in the hands of the potter. I t  is needless to prolong the discus- 
sion. To be sure there was evidence in conflict with that offered 
by the plaintiff, but we are considering the version of the facts 
relating to the first and second issues, which was appareptly 
accepted by the jury as the true one, and, besides, we are only 
required to decide whether there was any evidence of the facts 
to be proved, namely, the insanity and the defendant's knowl- 
edge of it. 

Whether there is any difference, in moral quality, between the 
act of obtaining a deed for land from a woman known to be 
totally bereft of reason and the act of procuring one from a 
woman merely of weak understanding, who is unable to guard 
herself against imposition or to resist importunity, i t  does not 
lie within our province to decide but in law, and in so far  as 
the validity of such transaction may be involved, we know that 
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there is not and should not be any difference, and that either is 
sufficient to induce a court of equity to rescind the contract and 
cancel the deed, or to require the vendee to give up what he has 
unfairly and unjustly received, with proper deductions for any 
sums paid out by him, if the specific remedy of rescission and 
cancellation can not equitably be administered. 

There being no error in any of the rulings of the court to 
, which exception has been taken, the verdict must stand undis- 

turbed, and, excluding from consideration the third issue, what 
is left of i t  is certainly sufficient to warrant the judgment. 1 
Bigelow on Fraud, 374; Pomeroy's Eq. Jur .  (1905)) sec. 947. 
As suggested by counsel, a court of equity would abdicate one 

of its most important and characteristic functions, if i t  
(184) were to give effect to a transaction conducted under such 

circumstances as those established by the issues left 
standing by the court. 

No error. 

Cited: Beard v. R. R., 143 N. C., 138; McIver v. Hardware 
CO., 144 N. C., 492; I n  re Progst, Ib., 566; Modlin v.  R. R., 
145 N. C., 223; Burns v. McFarland, 146 N.  C., 383; Sykes v. 
Ins. Co., 148 N .  C., 23; Beeson v. Smith,  149 N.  C., 144; West 
v.  R. R., 151 N. C., 234; Godwin v. Parker, 152 N.  C., 675. 

BETTIS v. AVERY. 

(Filed 5 December, 1905.) 

Descent and Distribution-Stbtutes-Xlaves-Marriage-11- 
legitimates-Ejectment-Title. 

1. The Act of 1866, chap. 40 (Code, sec. 1842 of The Code), fixed the 
marital re1,ations of former slaves, who were living together as man 
and wife, providing that those who thus cohabited at  the date of 
the ratification of the act should be deemed to have lawfully mar- 
ried, with a provision for acknowledgment before the clerk or 
justice of the peace. 

2. The Act of 1879, chap. 73 (Code, sec. 1281, Rule 1 3 ) ,  legitimates the 
plaintiff, the child of colored parents, who was born before the first 
day of January, 1868, and merely extended the child's right of 
inheritance to the estate of the father, which was before that 
restricted to the estate of the mother, but i t  does not transmit any 
title to the plaintiff, who is claiming the land in dispute as heir of 
an illegitimate first cousin. 
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3. The plaintiff, who is a legitimate and is claiming under a collateral 
kinsman of her mother, is excluded from any benefit under Rule 9 
of section 1281 of The Code, which refers only to a lineal descendant 
from a mother to her illegitimate child and its descendants and not 
to any collateral descendant from her kindred to  the child as her 
representative. 

4. The last clause of Rule 9, section 1281 of The Code, excludes the right 
to inherit, as the representative of an illegitimate mother, any part 
of the estate of the latter's kindred, either lineal or collateral. 

5. The plaintiff, a legitimate, who does not claim directly from a 
brother or sister, or from the issue or heirs of either, but from an 
illegitimate first cousin, comes within neither the letter nor the 
reason of Rule 10 of section 1281 of The Code. 

6. In  an action of ejectment, i t  makes no difference whether the defend- 
ant has any title or not, for the plaintiff can succeed only on the 
strength of his own title as being good against the world or good 
against the defendant by estoppel. 

(185) . , 
ACTION by Clara Bettis against Wash Avery and 

others, heard by Judge W. R. Allem, upon a case agreed, at the 
August Term, 1905, of BURKE. 

The plaintiff brought this action to recover the tract of land ' 
containing 21 1-2 acres described in the pleadings, and i t  was 
heard upon the following case agreed: 1. Matilda Greenlee, 
who died before 1861, was the mother of Adam Bettis and 
Clarissa Greenlee. 2. Clarissa Greenlee was the mother of Aus- 
t in Greenlee. 3. Adam Bettis was the father of plaintiff, Clara 
Bettis. 4. Matilda Greenlee, Adam Bettis, Clarissa Greenlee 
and Austin Greenlee were slaves. 5. Clarissa Greenlee died 
about twenty years ago, Austin died afterwards, about seven- 
teen years ago, and Adam Bettis died a year or two before 
Austin. 6. Adam Bettis and his wife were married during 
slavery and lived together as man and wife before emancipation 
and, afterwards, until the date of the death of one of them, 
which was some time after the year 1866, their child (the plain- 
tiff Clara) having been born prior to the first day of January, 
1868. 7. Austin Greenlee was the owner of the land in dis- 
pute, having acquired title by deed, dated 25 March, 1878. He 
died seized and possessed of the land in  fee simple. 8. Austin 
Greenlee married Laura Greenlee, who died after the death of 
her husband, leaving a daughter by another marriage, named 
Malinda, who married Wash Avery. They are the defendants 
in  this case. 9. Austin Greenlee died intestate in Burke County 
without ever having had any children. 10. Laura, the 
widow of Austin Greenlee, lived on the land in dispute (186) 
after the death of the said Austin and until within a year 
prior to the beginning of this action, which was commenced 31 
July, 1903. 
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The court was of opinion that upon the said facts the plain- 
tiff is the owner of the land, and rendered judgment in her 
favor, from which the defendant appealed. 

F. H. Busbee & Son for the plaintiff. 
S. J. Ervin for the defendant. 

WALKER, J., after stating the case: The plaintiff's right to 
recover in this action depends upon the true meaning of our 
statute of descents in regard to former slaves and illegitimates, 
and their rights of property and inheritance growing out of 
their peculiar status. I t  seems to us that by a reasonable con- 
struction of our statute, whether it is based upon the letter or 
the evident intention of the Legislature, the plaintiff's claim to 
the land in dispute must fail. She would not have the shadow 
of a title, if the case were decided according to the principles of 
the common law. But our statute has superseded those prin- 
ciples, and her right, if any she has, must rest solely on some 
provision of the statute. The Legislature took early action 
after the war to fix the marital relations of former slaves, who 
were living together as man and wife, by passing the Act of 
1866, chapter 40, section 5 ;  and providing that those who thus 
cohabited at the date of the ratification of the act should be 
deemed to have been lawfully married as man and wife, with 
the provision for acknowledgment before the clerk or a justice 
of the peace and for making a record of the fact. This act was 
construed and held to be valid in Long v. Barnes, 87 N.  C., 329 ; 
8. v. Adams, 65 N. C., 537, and S. v. Whitford, 86 N. C., 636. 
The act was upheld as constitutional, the necessary consent 
thereto being supplied by continuing cohabitation, and the pro- 

vision as to acknowledgment was considered to be direc- 
(187) tory, so that a failure to comply with it, though a mis- 

demeanor, did not affect the validity of the marriage. 
This statute is not material in this case, except in so far  as it 
establishes the legitimacy of the plaintiff. There are no facts 
stated which would cause i t  to change the status of Adam Bet- 
tis and Clarissa Greenlee as illegitimates, for their mother, Ma- 
tilda Greenlee, died in 1861, a slave; nor are there any to show 
the legitimacy of Austin Greenlee, who was born in  slavery of a 
slave mother, Clarissa Greenlee. The Act of 1866 (Code, sec. 
18421, was followed by the Laws of 1879, chapter 73 (Code, see. 
1281, Rule 13), which provided that "the children of colored 
parents born at  any time before the first day of January, 1868, 
of persons living together as man and wife are hereby declared 
legitimate children of such parents or either one of them, with 
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all the rights of heirs at law and next of kin, with respect to the 
estate or estates of any such parents, or either one of them." 
This act merely legitimates the plaintiff as the child of Adam 
Bettis and his slave wife, which, perhaps, was already done by 
the Act of 1866, but i t  can not be held to transmit any title to 
the land in dispute from Austin Greenlee to her, as it refers ex- 
clusively to the descent to such a child of the "estate or estates 
of its parents, or either one of them," and merely extended the 
child's right of inheritance to the estate of the father, which 
before that was restricted to the estate of the mother. I n  this 
case, the plaintiff is not claiming the land as the heir of her 
father or of her mother, but as heir of an illegitimate first 
cousin. That provision of the law, therefore, does not apply. 
Tucker v. BeZZamy, 98 N. C., 31; Jones v. Hoggard, 108 N. C., 
178. These two special statutes may, therefore, be laid out of 
the case, and the plaintiff having no right at common law is 
driven to claim under the statute of descents, applicable to il- 
legitimates generally. I t  is true that she is a legitimate, but 
she is claiming collaterally from an illegitimate who is not her 
brother, they being the children respectively of an il- 
legitimate brother and an illegitimate sister. Her case (188) 
must then be brought within the provisions of either 
Rule 9 or Rule 10 of chapter 28 of The Code. The first of 
those rules is as follows: "When there shall be no legitimate 
issue, every illegitimate child of the mother and the descendant 
oJ any such child deceased, shall be considered an heir, and as 
such shall inherit her estate; but such child or descendant shall 
not be allowed to claim, as representing such mother, any part 
of the estate of her kindred, either lineal or collateral." 

I t  is apparent that the rule just quoted refers only to a lineal 
descent from a mother to her illegitimate child and its descend- 
ants, and not in any collateral descent from her kindred to the 
child as her representative. These are the very words of the 
act, and the language is too clear and unmistakable for any 
reasonable doubt as to what is meant. Again, we say, bringing 
our case to the test of this rule, the plaintiff is not claiming as 
the illegitimate child of her mother, because, first, she is a 
legitimate, and, second, she is claiming under a collateral kins- 
man of her mother. So that, in every possible view, she is ex- 
cluded from any benefit under that rule. Fliwthum v. H o l d e ~ ,  
16 N. C., 345; McBryde v. Patterson, 78 N. C., 415; Sawyer v. 
Sawyer, 28 N. C., 407. If the plaintiff traces her right to in- 
herit from Austin Greenlee back through her illegitimate father 
(Adam Bettis) to her grandmother (Matilda Greenlee) and 
then down from her through her illegitimate daughter (Clarissa 
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Greenlee) to Austin Qreenlee, the son of Clarissa, she is equally 
unfortunate, as such an inheritance is positively forbidden by 
the last clause of Rule 9, which excludes the right to inherit, 
as the representative of an illegitimate mother, any part of the 
estate of the latter's kindred, either lineal or collateral, and the 
right can not, therefore, be traced beyond the mother, nor 
through the latter's lieneal or collateral kindred. The law breaks 

the connection at the mother in the ascending line, when 
(189) it is necessary to pursue that in order to reach the 

propositus, and expressly prohibits any direct lineal or 
collateral descent but that mentioned in the first clause, namely, 
from the'mother herself to the illegitimate child or the descend- 
ant of any such child deceased, and the descent provided for in 
Rule 10 as between illegitimates themselves and from them or 
their issue, as therein specially provided. Nor do we think that 
under Rule 10 the claim of the plaintiff is rendered any better. 
She comes within neither its letter nor its reason, and certainly 
not within the former. This canon declares that "illegitimate 
children shall be considered legitimate as between themselves 
and their representatives, and their estates shall descend ac- 
cordingly in the same manner as if they had been born in wed- 
lock. And in case of the death of any such child or his issue, 
without leaving issue, his estate shall descend to such person 
as would inherit if all such children had been born in wedlock; 
provided, that when any legitimate child shall die without issue 
his inheritance shall vest in the mother in the same manner as 
provided in Rule 6 of this chapter. Code, chap. 28, sec. 1281. 
The illegitimates mentioned in the rule are those who are the 
children of the same mother, and they inherit as between them- 
selves and their representatives, as if they were legitimate. We 
have no such case as this presented in the record. The plaintiff 
is not a sister of Austin Greenlee and therefore has not the 
same mother, but they are first cousins, being the descendants 
respectively of a brother and a sister. The second branch of 
the rule also refers to a descent as between brothers and sisters, 
and utterly excludes the idea that such a descent, as that the 
plaintiff now claims, was ever contemplated. The proviso to 
Rule 10 can not of course affect the question involved herein. 
The plaintiff could not derive any title from Austin Greenlee 
through his mother, even if she had been living at his death, so 
as to take from him under the proviso, when considered in con- 

nection with the proviso to Rule 6. 
(190) The plaintiff's counsel, however, strenuously insisted 

before us that it being admitted Adam Bettis, though il- 
legitimate, was colIaterally related to Austin Greenlee, also il- 
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legitimate, and there being no other nearer claimant than Ma- 
linda Avery, the stepchild of Austin Greenlee, or the child of 
his deceased widow, if Adam had been white and had survived 
Austin, he would have been his heir under Rule 10 of the Can- 
ons of Descent, giving to illegitimates the rights of legitimates 
as between themselves and their legal representatives, and the 
plaintiff consequently would inherit as heir of her deceased 
father. This was his principal contention, and in support of it 
he relied upon Tucker v. Tucker, 108 N .  C., 238. A full and 
sufficient answer to the argument is that Rule 10 applies, by its 
very terms, to illegitimate children and is intended to affect 
only inheritances as between them and their representatives. 
This is clear from the words in the first part of the rule, (51- 
legitimate children shall be legitimate as between themselves," 
and their estates shall descend "accordingly," and also from 
those we find in the latter part, when reference is being made to 
the death of any such illegitimate child or his issue, without 
leaving issue, and the descent of his estate to such person as 
would inherit namely, "if all such children had been born in 
wedlock," the said words evidently describing the children as a 
class who would inherit from each other, with the qualification 
as to the "issue" of such a child or the 'Crepresentatives" of such 
children. The case of Tucker v. Tucker, instead of sustaining 
the contention of plaintiff's counsel, seems to us to be directly 
the other way. I n  that case the Court decided that the Act of 
1879 (Code, sec. 1281, Rule 13), provided for the inheritance 
of an illegitimate child from both parents instead of, as former- 
ly, from its mother "and not collaterally," and then says: '(Prior 
to that act, such children had only the rights of other illegiti- 
mates, and, by section 1281, Rules 9 and 10, could only 
inherit from their mother, when there was no legitimate (191) 
child, and from one another." And again i t  says: "By 
virtue of emancipation and the Constitution, the plaintiff has 
the same rights as any other illegitimates, and, under R d e  10, 
can succeed to the estate of his illegitimate brother." 

I n  no view that we can take of the facts and the law, can 
the plaintiff recover. She can not claim under the Act of 1866, 
and she does not present any facts which entitle her to claim 
under Rule 13, as she does not assert title derived directly from 
either of her parents. She can then only rely on Rule 9 or 
Rule 10. The reason just given why she can not claim under 
Rule 13 applies with equal force to any claim under Rule 9, 
and, besides, she is not an illegitimate child, but has been made 
legitimate by the Acts of 1866 and 1879. As to Rule 10, she 
does not claim directly from a brother or sister, or from the 
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issue or heirs of either, but from an illegitimate first cousin. 
Sawyer v .  Bawyer, 28 N. C., a t  pp. 408, 409. It is well argued 
i n  the brief of the defendant's counsel that in Tucker v. Bel- 
lamy, 98 N .  C., 31, i t  was decided there is no statute which en- 
ables a niece to inherit from a deceased aunt, who was a slave, 
and if that is so, how can a niece inherit from a descendant of 
such an  aunt, unless there is some express provision to that 
effect. This is the plaintiff's case. I t  is true we should so con- 
strue these acts as to ~ r e v e n t  an escheat. which is not favored 
by our system of laws and as it was the purpose to do so in 
passing them, but we must still give them a reasonable con- 
struction and decide according to their true meaning, regardless 
of the consequences. Besides, the defendant says there will be 
no escheat, as she is entitled to the land under Rule 8, being a 
child of t&e widow of the propositus, Austin Greenlee. w e d o  
not say how this is, as i t  is sufficient to hold that the plaintiff 
can not recover. I t  makes no difference whether the defendant 

has any title or not, for the plaintiff can succeed only on 
(192) the strength of her own title as being good against the 

world or good against the defendant by estoppel. 
Campbell v. Everhart, 139 N .  C., 503. 

I t  may be that the plaintiff's claim should appeal most 
strongly to our sense of what is just and fair  and also to our 
sympathy. I f  this be true, and we do' not say that i t  is, as we 
can not pass upon such matters, the law has declared against 
her, and what the law declares must stand for all that is right 
without question by us. 

The court erred in  its judgment, which is reversed, and the 
case is remanded with direction to enter a judgment, upon the 
facts agreed, for the defendant. 

Reversed. 

CRENSHAW v. STREET RAILWAY CO. 

(Filed 12 December, 1905.) 

New Trial-Newly Discovered Evidence-Practice. 

Where a motion is made in this court for a new trial for newly discov- 
ered evidence, the court never discusses the facts on such motion, 
but simply awards or refuses a new trial. 

ACTION by A. Crenshaw and Susan Crenshaw, his wife, 
against Asheville & Biltmore Street Railway & Transportation 
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Co. and others, heard by Judge Fred Moore and a jury, at the 
March Term, 1905, of BUNCOMBE. From a judgment for the 
ferne plaintiff, the defendants appealed. 

Moore CE Rollins. F r a n k  Carter and H. C. Chedester for the 
pl.aintiff s. 

Ju l ius  C .  Mar t in  for the defendants. 

P e r  Curium: Without any intimation as to the plaintiffs' 
right to recover on the testimony as i t  now stands, the Court 
is of opinion that a new t,rial should be awarded by reason of 
the newly discovered evidence, set out and referred to in the 
affidavits of the defendants, filed for the purpose on motion 
duly made. 

Under the decision in Herndon  v. R. R., 121 N. C., 498, we 
never discuss the facts on such motion, but simply award or r e  
fuse a new trial. 

New Trial. 

COMMISSIONERS v. ERWIN. 

(Filed 12 December, 1905.) 

8 Referee's Report-Exceptions. 

If a party considers himself aggrieved by the rulings of the judge, on 
exceptions to the report of a referee, he should point out his objec- 
tions by exceptions duly noted, and where the plaintiff filed a large 
number of exceptions to the referee's report and the judge confirms 
or modifies certain portions of the report and sets aside others, an 
exception, "The plaintiff excepts to such rulings adverse to i t  and 
appeals," is too general to be considered. 

ACTION by Commissioners of Rutherford County against L. 
P. Erwin and others, to forclose a tax certificate heard on ex- 
ceptions to the report of a referee, by Judge W. R. Allen and a 
jury, at August Term, 1905, of RUTHERFORD. There was a 
judgment modifying and confirming the report, and on the re- 
port so modified, there was further judgment dismissing the 
action. Plaintiff excepted and appealed. 

Solomon Gallert for the plaintiff. 
(194) 

McBrayer  & McBrayer  and B. A. Justice for the defendant. 

HOKE, J., after stating the case: There is no objection 
properly noted in the case, which requires or permits this 
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Court to disturb the judgment of the court below, and the 
same is affirmed. 

The only exception to the action of the judge on the report 
is  in this language: "The plaintiff excepts to such rulings ad- 
verse to it and appeals.'' A general exception to the many 
rulings of the judge below on a report and judgment of the 
kind here presented, is contrary to the course and practice of 
the Court and will not be considered. I f  a party litigant con- 
siders himself aggrieved by the rulings of a judge on exceptions 
to the report of a referee, he should point out his objections by 
exceptions duly noted, and as a rule only objections so indi- 
cated will be considered. Rule of Practice NO. 27; Clark's 
Code, sec. 422 and notes: Young  v. Kennedy, 95 N .  C., 266; 
Battle v. Mayo, 102 N. C., 413; McEinnon v. Morrison, 104 
N. C., 354. 

I n  Young v. Kennedy, i t  i s  held that an exception to the 
report of a referee will not be considered where it is vague and 
indefinite and imposes on the Court the necessity of an exam- 
ination of the entire record to find out its meaning. 

And in Rule 27, requiring objections to be noted by excep- 
tions briefly stated and numbered, i t  is said that "No ex- 
ception not thus set out or filed and made a part of the case or 
record, shall be considered by the Court other than exceptions 
to the jurisdiction or because the complaint does not state & 
cause of action, or motion in arrest for the insufficiency of an 
indictment." 

I t  may be that a judgment and report thereon could be so 
restricted in  its nature that a single or general exception would 
note the only point in question; but not so here; and there 
could be no better illustration of the wisdom of the rule and 
the reasonableness of its requirement than in  the case now be- 
fore us. Here is a complaint containing twenty-three allega- 
tions as necessary to state the plaintiff's grievance; on an- 

swer duly filed a reference is ordered; the referee, after 
(195) takiag quite an amount of testimony, makes an elab- 

orate and carefully prepared report on the points in 
controversy; to this report the plaintiff files thirty-seven ex- 
ceptions as to what the report does and a good number indi- 
cated by letters as to what i t  fails to do. The judge below 
gives the matter painstaking consideration, passes upon the 
questions of law and fact, confirms or modifies certain por- 
tions of the report, and-sets aside others, in some instances sub- 
stituting his own finding of fact for those modified or set 
aside. It is a full and well considered judgment, and the only 
notice of any objection to i t  is in the language of the exception 
above stated. 146 
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Under the law and rules of practice, such all exception will 
not be considered as raising any valid objection, and the 
judgment of the court below dismissing the action, is affirmed. 

While we rest our decision on the form of the exception, 
there seems to be no error in the proceedings or judgment 
which gives the plaintiff any just ground of complaint. 

Affirmed. 

AMMONS v. RAILROAD. 

(Filed 12 December, 1905.) 

Railroads-Expu1sio.n-Punitive Damages. 

In an action against a railroad for an alleged wrongful ejection, to 
entitle a passenger to punitive damages, his expulsion from the train 
must be attended by such circumstances as tend to  show rudeness, 
insult, aggravating circumstances calculated to humiliate him. 

ACTION by W. R. Ammons against Southern Railway Com- 
pany, heard by Judge G. S. Perguson and a jury, at  the July- 
August Term, 1905, of SWAIN. 

This was an action for the recovery of damages, the plain- 
tiff alleging that he was wrongfully ejected from the defend- 
ant's train. From the judgment rendered, the defendant ap- 
pealed. 

F.  C. F&er and A.  J .  Franklin for the plaintiff. 
Moore & Rollins, W.  B. Rodrnan and A.  B. Andrews, Jr., 

for the defendant. 

BROWN, J. This case was before the Court at  the last term 
and the facts are fully stated, 138 N. C., 555. The case comes 
back upon one exception only by the defendant to the refusal 
of the judge to give the following instruction: "That in no 
aspect of the case can the plaintiff recover punitive damages." 
The court erred in refusing the instruction. Damages are 
classified generally as "compensatory" and "punitive." The 
latter are termed also vindictive or exemplary damages. Com- 
pensatory damages are defined by Joyce and other text writers 
as "those by which the actual loss sustained is measured and 
the injured party recompensed therefor." Joyce on Damages, 
sec. 26. Punitive damages are independent of the injury in- 
flicted or the legal wrong committed, and are allowed 
in excess of simple compensation upon a theory of pun- (197) 
ishing the wrongdoer for the wrong inflicted, with the 
view to prevent similar wrongs in future. Where a trespass 
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is committed deliberately in  violation of plaintiff's rights, in 
a manner and under circumstances of aggravation and humil- 
iation, showing a reckless and lawless disregard of the plain- 
tiff's rights, the law allows damages beyond the strict measure 
of compensation by way of punishment. Champion v. Viw 
c m t ,  20 Tex., 811; Joyce, supra, see. 28, and notes. 

The facts are, as teftified to by the pIaintiff, that he ap- 
plied to the defendant's agent at Almond for a ticket to NO- 
land. The agent said he did not have any and that "I could 
get on and he would speak to the conductor about it, and that 
the fare would be 40 cents. I rode down the road about a 
quarter of a mile and the conductor came to me and said he 
wanted a ticket, and I handed him 50 cents and said I wanted 
to go to Noland's Creek, and he looked at his book and said it 
would be 75 cents, and I asked him if he was not mistaken, and 
he said 'No,' and I told him I would not pay 75 cents, and so 
he told me I would have to get off. I told him I had applied 
for a ticket and the agent said he didn't have any, and he said 
they did have tickets, and I told him I didn't know anything 
about it, only what they told me; that they told me they 
didn't have any tickets and the fare would be 40 cents, and he 
told me then I would have to get off. So I told him if he put; 
me off I would sue the railroad conipany, and he pulled the cord 
and stopped the train and I walked out." Q. "What did he 
say in reply to you when you said you would sue the railroad 
company?" A. "He said he could not help that." Q. "Is that 
all he said?" A. "I believe that is all he said." Q. "Can't 
you remember what he did say when you said to h h  that you 
would sue the company?" A. "He said several words. I 
don't remember every word he said." Q. "Think if you know 

anything else?" A. "I don't think of anything else." 
(198) Q. "Where did he put you off 2" A. "I got off by his 

instructions. H e  told me to get off." Q. ((Where?" A. 
"About a quarter of a mile this side of Almond." Q. "How 
far  is  the station you wanted to go to from there?" A. '(About 
14 miles by rail." Q. "What were you doing at  that time?" 
A. "I was working on Noland's creek." Q. "What were you 
getting a day?" A. "$1.25." Q. "Did you put in a day's 
work?" A. "No, I walked in  in the evening and went to 
work the next morning. I didn't hire anything, I walked. I 
just lost a day's work, is all." Q. "How much did you lose?" 
A. "The day.'' Q. "Is that all you recollect about this trans- 
action?" A. "Yes, I believe it is." 

To entitle a passenger to such damages, his wrongful expul- 
sion from the train must be attended by such circumstances as 

148 



N. C.] FALL TERM, 1905. 

tend to show rudeness, insult, "aggravating circumstances cal- 
culated to humiliate the passenger * * * " Holmes V. 

22. R., 94 N. C., 318; Rose v. R. R., 106 N. C., 170; Enowles 
v. R. R., 102 N. C., 66. The subject of punitive and com- 
pensatory damages has been discussed in many cases in our own 
Reports. I n  the opinion in this case at  the last term, MR. JUS- 
TICE WALKER called attention to some of the more important. 
The plaintiff's testimony fails to bring his case within the au- 
thority of any of these precedents so as to justify the award- 
ing of punitive damages. 

On the next trial of this case, i t  will be the duty of the trial 
judge to explain to the jury the meaning of, and difference 
between. punitive and compensatory damages, and to instruct 
them upon the plaintiff's own testimony, as herein set out, that 
he is entitled to compensatory damages only. 

The findings npon the several issues are set aside and a new 
trial ordered. 

New trial. 

HOKE, J., concurring: I concur in the decision awarding 
a new trial and in the opinion which declares that the 
facts set out in the record disclose no case for the re- (199) 
covery of punitive or exemplary damages. There seems 
however, to have been some misapprehension, on the trial below, 
as to the elements of damage involved in the two issues ad- 
dressed to that question. These issues were: ?. What is the 
actual damage sustained? 8. What exemplary damages, if any7 
is plaintiff entitled to recover? 

The court below and the lsarties litigant seem to have con- - 
sidered that the seventh issue, on actual damages, was con- 
fined to pecuniary loss, and that any recovery over and above 
this must be had, if at  all, on the eighth issue, above set out. 
But this is not at all true. "Actual," in the sense of compen- 
satory damages, is not restricted necessarily to, the actual loss 
in  time or money. The claimant may be confined to this, if 
the jury so determine, but more than this is contained in the 
term, and more than this is covered by the issue. As said by 
CLARK, C. J., in O s b o m  v. Leach, 135 N. C., 628: Where the 
facts and nature of the action so warrant, "actual damages in- 
clude pecuniary loss, physical pain and mental suffering," etc. 
And again : "Compensatory damages include all other damages 
than puliitive, thus embracing not only special .damage as direct 
pecuniary loss, but injury to feelings, mental anguish," etc., 
citing 18 Am. & Eng. Enc. (2  Ed.), 1082; Hale on Damages, 
pp. 99, 106. And this last author says: "It may be stated as 
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a general rule in actions of tort, that whenever a wrong is 
committed which will support an action to recover soqe dam- 
ages, compensation for mental suffering may also be recovered, 
if such suffering follows as a natural and proximate result." 
And so here, where a passenger is wrongfully ejected from a 
railroad train, the demand may be considered as one in tort, 
and, on an issue as to actual or compensatory damages, he may 
recover what the jury may decide to be a fair and just com- 
pensation for the injury, including his actual loss in  time or 

money, the physical inconvenience and mental suffering 
(200) or humiliation endured, and which could be considered 

as a seasonable and prbbable result of the wrong done. 
M c N e i l l  v. R. R., 135 N. C., 683; H e z d  v. R. R., 79 Ga., 358; 
Hale on Damages, supra, sec. 261. As said by Bleckley, J., in 
Head's case: "Wounding a man's feelings is as much actual 
damage as breaking his limb. The difference is that one is in- 
ternal and the other external; one mental, the other physical. 
* * * At. common law compensatory damages include, upon 
principle and, I think, upon authority, salve for wounded feel- 
ings, and our Code had no purpose to deny such damages where 
the common law allowed them." 

Exemplary or punitive damages are not given with a view 
to compensation, but are under certain circumstances awarded 
in addition to compensation as a punishment to defendant and 
as a warning to other wrongdoers. They are not allowed as 
a matter of course, but only where there are some features of 
aggravation, as when the wrong is done wilfully and mali- 
ciously, or under circumstances of rudeness or oppression, or in 
a manner which evinces a reckless and,  wanton disregard of 
plaintiff's rights. I t  is not necessary to submit this element 
of damage under a separate issue, but there is no objection to 
this course, and frequently it is desirable, as stated in the prin- 
cipal opinion, there are no circumstances of aggravation, shown 
in this evidence, which would justify an award of exemplary 
damages, but on the issue as to actual or compensatory damages, 
the jury under proper instructions should be directed to award 
what i11 their judgment is a fair  compensation for the plain- 
tiff's wrong under the principle here stated, and not confined 
to the actual loss in time or money as was done on the former 
trial. 

CLARK, C. J., CONNOR and WALKER, JJ., concur in con- 
curring opinion. 

Ci ted:  Parrot t  v. R. R., post, 548; Wil l iams  v. R. R., 144 N. 
C., 503; Stanford v. Grocery Co., 143 N.  C., 427. 
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DIXON v. RAILROAD. 
(201) 

(Filed 12 December, 1905.) 

In an action against a railroad for damages for the alleged negligent 
killing of the plaintiff's intestate a t  a crossing where there was evi- 
dence to show that an engine of the defendant was backing a t  night 
toward a crossing near the depot and ran over and killed the intes- 
tate, who a t  the time was lawfully upon the track endeavoring to 
cross i t  going to his home; that the engine was running without 
lights or signal warnings and without any one stationed so as to  
keep a proper lookout: Held, that these facts fix the defendant 
with the legal responsibility for intestate's death. 

ACTION by Anderson Dixon, Administrator of Hezekiah Dix- 
on, against Southern Railway Company, for the alleged negli- 
gent killing of the plaintiff's intestate, heard by Judge T. A. 
McNeill and a jury, at October Term, 1905, of BUNCOMBE. 

There was evidence of the plaintiff tending to show that on 
the night of 28 august, 1904, in the town of Black Mountain, 
N. C., an engine of the defendant was backing towards the 
crossing near the depot and ran over and killed the intestate; 
that at the time of the killing the intestate was lawfdly and 
rightfully upon the defendant's track, endeavoring to cross it, 
going to his home immediately south of the railroad; that the 
engine was running backward at  the time without lights or 4 

signal warnings, and without anyone being stationed so as to 
keep a proper lookout. There was evidence of the defendant 
tending to contradict the plaintiff's testimony. Verdict and 
judgment for the plaintiff. Defendant excepted and appealed. 

Tucker & Murphy for  the plaintiff. 
iMoore & Rollins for the defendant. 

Per Curiarn: The jury have accepted the plaintiff's version 
of the occurrence, and these facts fix the defendant with the 
legal respons&ility for intestate's death. The case is governed 
by the decision in Reid v. R. R., ante, 146. We find no error 
which entitles the defendant to a new trial. 

Affirmed. 
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STANALAND v. RABON. 

(Filed 12 December, 1905.) 

Processioning-Issue of Title-Practice. 

1. Chapter 22, Laws 1893, was intended to simplify the procedure in 
processioning cases and to afford a speedy and effective method of 
determining the true location of 'disputed lines and boundaries of 
lands as between their proprietors instead of requiring them to 
resort to an action of ejectment. 

2. I n  a proceeding under the processioning act, Laws 1893, chap. '22, 
where an issue of title was raised in the pleadings, the issue thus 
raised should have been transferred to the Superior Court for trial, 
and the court erred in dismissing the proceeding. 

PROCEEDING by Thaddeus W. Stanaland and others against 
J. W. Rabon and others, heard by Judge G. S. Ferguson, at 
the March Term, 1905, of BRUNSWICK. 

The proceeding was commenced before the clerk to deter- 
mine boundaries under the processioning act, Laws 1893, chap. 
22. The defendants, J. W. Rabon and wife and F. 34. Rabon, 
denied that the plaintiffs are the owners of the land described 
i n  the complaint and also denied that there is any dispute be- 
tween the plaintiffs and the said defendants as to any boundary 
lines. Other allegations are also denied. The clerk, on the re- 
turn day of the summons, after hearing the matter, entered 

judgment against all the defendants, except J. W. Rabon 
(203) and wife, and F. M. Rabon, directing the lines to be run, 

and appointing W. W. Drew surveyor for that purpose. 
The latter ran the lines, after due notice, and filed his report. 
On 14 December, 1903, the clerk heard the case and by his judg- 
ment established the lines as against all the defendants except 
the defendants J. W. Rabon and wife, and F. M. Rabon. The 
judgment as to them mas without prejudice. The clerk did not 
pass upon the contention as to title raised in their answer, but, 
upon their motion, transferred the issue so raised to the Civil 
Issue Docket. At the Fall Term, 1904, the court remanded 
the cause to the clerk to hear and determine the same and ren- 
der judgment in full therein as to all the parties. No ex- 
ception was taken to this order. On 31 Octobd, 1904, after 
notice, the clerk entered his judgment, as to all the parties, 
establishing the boundaries. To this judgment the defendants, 
J. W. Rabon and wife and F. M. Rabon, excepted and appealed. 
The cause came on to be heard at  the April Term, 1905. The 
said defendants, by their counsel, moaed to dismiss the action 
as  to them, because there was a distinct issue of title raised 
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in the pleadings, which could not be determined in this pro- 
ceeding, but only by an action of ejectment. The counsel for 
petitioners stated that he was ready for trial and if allowed 
by the court to go on trial, the petitioners would be ready to 
prove their title and possession. 

The court granted the motion of the said defendants and 
dismissed the action, for the reason, as stated in  the judgment, 
that a distinct issue of the title is raised, which can not be 
settled in this cause, but only in an action of ejectment. Peti- 
tioners excepted and appealed. 

Iredell Meares and Davis & Crammer for the plaintiffs. 
John, D. Rellamy for the defendants. 

WALKER, J., after stating the case: I t  seems to us'that the 
question presented in  this appeal is fully covered by the 
recent decision in Smith v. Johnson, 137 N. C., 43, and (204) 
that case conclusively determines the matter herein in- 
volved against the contention of the defendant. The Act of 1893, 
chap. 28, was evidently intended to simplify the procedure in 
processioning cases and to afford a sp6edy and effective method 
of determining the true location of disputed lines and bound- 
aries of lands as between their proprietors instead of requiring 
them to resort to the cnmbersome, and sometimes intricate and 
costly remedy by suit to try the title, formerly an action of 
ejectment. Whether the Legislature has succeeded, as yet, in 
accomplishing this commendable purpose, is a question which 
naturally addresses itself to the consideration of that honor- 
able body. But however that may be, it can not be doubted 
that if, upon a mere denial of ownership or occupation, a de- 
fendant is entitled to have the proceeding dismissed, the whole 
object in passing the act may be utterly defeated. If the plain- 
tiff .alleges in his petition such facts as bring his case within 
the provisions of the act and these essential, or material alle- 
gations are denied, the issues thus raised should be trans- 
ferred to the Superior Court for trial,. just as is done in other 
cases of special proceedings. The act in terms requires this to 

,be done. The issues thus raised are to be tried and the cause 
further proceeded in according to the manner pointed out in 
Smith v. Johnson, supra. That case had not been reported, 
perhaps, a t  the time of the trial of this cause in the court be- 
low, and we presume was not brought to the attention of the 
court. I t  is closely analagous to our case and indeed is sub- 
stantiallv the same kind of case in its facts and in  the ~ r i n -  
ciples involved. I t  must therefore govern our decision in the 
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matter presented in this record. His Honor erred in dismissing 
the case. The judgment will be set aside and further pro- 
ceedings will be had in aceordance w'ith the law and the 
courseand practice of the Court as herein indicated. 

Error. 

Cited: Davis v. Wall, 142 N .  C., 452; Woody v. Fountain, 
143 N. C., 68; Green v. Williams, 144 N. C., 63. 

( 2 0 5 )  
CRAWPORD v. MASTERS. 

(Filed 12 December, 1905.) 

Ejectment-Issues-Pleadings-Judgment. 

I. An issue should be directed to the matter alleged on the one side and 
denied on the other. The judge may, in addition to the issue, sub- 
mit  questions to the jury pertinent to the matters in controversy, 
but he is not compelled to do so and his refusal is  not reviewable. 

2. I n  an  action for the recovery of land, if the defendant wishes to 
disclaim as  to any portion of the locus in quo and put  i n  issue the 
t i t le to only a specific portion, he should do so in his answer. 

3. I n  an  action for the recovery of land the judgment must follow and 
conform to  the verdict in designating the extent of the recovery, 
and must be rendered for the premises described in the complaint. 

ACTION by F. P .  Crawford against D. S. Masters, heard by 
Judge T. A. McNeill and a jury, a t  the February Term, 1905, 
of MCDOWELL. 

This was an action-for the recovery of the possession of a 
lot in the town of Marion. Plaintiff alleged that he was the 
owner of the lot and that defendant was in possession and 
wrongfully detained the same. Defendant denied each allega- 
tion of the complaint. Plaintiff introduced grant and several 
deeds for the purpose of showing title out of the State and that 
defendant and himself claimed under a common source. H e ,  
introduced several deeds constituting his chain of title. The 
description of the lot in controversy, set out in the complaint, 
and the deed under which he claimed, is in the following words: 
"Also one other lot or parcel of land containing about three- 
fourths of an acre adjoining the above on the southwest, and 
is now enclosed with the above named town lot ; for the courses 
and distance reference can be had to a deed from E. S. Hall to 
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John Isbell, said lots being sold by Benj. Weeks, administrator 
of John Isbell,') etc. Plaintiff testified that he pur- 
chased the lot in  controversy, together with adjoining (206) 
lot, 3 June, 1890, from J. S. Brown; that said Brown 
showed him the boundaries; that his son-in-law was there in 
possession; that both lots were enclosed as one by a rail fence-- 
save a small part in  front which was enclosed with a paling; 
that he had been in  possession, etc., up to the time of bringing 
action. There was other testimony on behalf of plaintiff in re- 
gard to the fence. The defendant introduced a number of wit- 
nesses contradicting plaintiff's testimony in  respect to the loca- 
tion of the fence. At the close of defendant's evidence, he ad- 
mitted in  open court, that he was in possession of the lot west 
of the new street. Defendant tendered the following issues: 
"1. I s  the plaintiff the owner and entitled to the lands described 
in  the complaint. 2. Where is the western boundary of the 
second lot described in the complaint? 3. I s  the defendant in 
possession of any land to which plaintiff has shown title?" The 
court declined to submit the issues and in lieu thereof submitted 
the issue : "1. I s  the plaintiff the owner and entitled to the pos- 
session of the lands described in the complaint? Ans. Yes." 
Defendant excepted. The parties introduced a map showing 
the respective contentions in  regard to the boundary. The 
plaintiff introduced an agreement entered into between W. R. 
Whitson and W. S. Masters in regard to the measure of liability 
in the event of a breach of warranty, etc. Defendant excepted. 

There was no exception to the charge, as given. Defendant 
submitted several prayers for special instructions, some of 
which were declined. The defenaant moved for judgment upon 
the verdict, which was refused and he excepted. 

H e  also excepted to the form of the judgment and appealed. 

P. J. Sinelair for  the plaintiff. 
Justice & PZess for the defendant. (207) 

CONNOR, J., after stating the facts: The plaintiff alleged 
that he was the owner of the lot in controversy and that de- 
fendant was in the wrongful possession. Both these averments 
defendant denied. Pending the trial defendant admitted that 
he was in possession of that portion of the lot in respect to 
which there was a controversy. With this admission there 
was but one issue arising upon the pleadings-that of title. 
I t  is elementary that the issues should be directed to the 
matter alleged on the one side and denied on the other. I f  
the judge, in his discretion, deems i t  proper, he may, in ad- 
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dition to the issues, submit questions to the jury pertinent 
to the matters in controversy, but he is not compelled to do 
so and his refusal is not reviewable. Clark's Code, sec. 393, 

' and cases cited. I n  an action for the recovery of land if the 
defendant wishes to disclaim as to any portion of the locus 
in quo and put in issue the title to only a specific portion, 
he should do so in his answer. I f  he denies the title to the 
entire boundary and the issue is decided against him, the 
judgment will be signed in  accordance with the allegation 
in  the complaint, unless the jury shall by their verdict re- 
strict the bbundary of the recovery. Whatever may have 
been the rule in the action of ejectment, as it prevailed prior 
to the adoption of our Code of Procedure in regard to the 
form and effect of the judgment, i t  is well settled that in the 
civil action for the recovery of real estate, the judgment must 
follow and conform to the verdict in designating the extent of 
the recovery, and must be rendered for the premises described 
in the complaint. Sedg. & Wait, Trial Title, sec. 525. 

I n  this record, the plaintiff alleged ownership of a lot, en- 
closed with another lot conveyed in  the same deed. The boun- 
daries were marked by a fence. There was a controversy as 
to the location of the fence. His  Honor instructed the jury 
that the burden was on the plaintiff to establish, by a prepon- 
derance of the evidence, his claim and right of possession up 

to the boundary contended for ;  that he must satisfy 
(208) them as to the true location of his boundary and fence, 

set out in his deed, as well as his possession within the 
same; that if they found by the greater weight of the evidence 
that the fence was at  the point contended for by the defendant 
(explaining by reference to the map the respective conten- 
tions), they should answer the issue "No." The finding upon 
the issue in view of the admission settled the matter in con- 
troversy, and entitled the plaintiff to judgment according to 
the description of the lot in his complaint. His  Honor's charge 
was full and clear, both in  respect to the subject matter of the 
litigation and the testimony bearing upon the respective con- 
tentions of the parties. 

We have examined the instructions asked by the defend- 
ant and think that, in so f a r  as they were correct propositions, 
they were given by the judge below. The agreement between 
Whitson and Masters, to the introduction of which the defend- 
ant objected, does not appear to us to have much, if any, bear- 
ing upon the issue. We cannot see how its admission preju- 
diced the defendant. 

We have examined the entire record in the light of the de- 
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fendant's exceptions and brief, and find no error. The case 
was fairly t*d and the judgment was drawn in accordance 

I 

with the pleadings and verdict. 
No Error. 

COOPER v. RAILROAD. 

(Filed 12 December, 1905.) 

Railroads-Crossings-Dt~ty of Railroad and of Traveler - 
Contributory Negligence-1nstructio.n~ - Evidence - Inven- 
tory-A nizwzl Accozrnt. 

1. Both the railroad, when approaching a public crossing, and the trav- 
eler on the highway are charged with the mutual duty of keeping 
a careful lookout for danger, and the degree of diligence to be used 
on either side is such as a prudent man would exercise under the 
circumstances of the case in endeavoring to perform his duty. 

2. In  an action for damages for the alleged negligent killing of plain- 
tiff's intestate, an instruction that relieved the traveler of all obli- 
gation to look and listen when there had been a failure on the part 
of the defendant to give the ordinary signals, where there was evi- 
dence tending to show that there was an unobstructed view, is erro- 
neous, and the fact that the court in other portions of the charge 
imposed on the plaintiff the obligation to look and listen whenever 
the view was unobstructed, does not help the matter. 

3. Evidence tending to show that the intestate was in a covered wagon 
and that he drove on the crossing without any stop whatever and 
with the wagon cover down on the side from which the train ap- 
proached and a t  a point just on the edge of the wagon road and 
thirteen feet from the center of the railroad track one could see 
down the track from 500 to 1,200 feet, in the direction from which 
the trains approached, was sufficient for the consideration of the 
jury on the issue of contributory negligence. 

4. A traveler on the highway, before crossing a railroad track, as a gen- 
eral rule, is required to look and listen to ascertain whether a train 
is approaching; and the mere omission of the trainmen to give the 
ordinary or statutory signals will not relieve him of this duty. 

5. Where the view is unobstructed, a traveler, who attempts to cross a 
railroad track under ordinary and usual conditions without first 
looking, when, by doing so, he could note the approach of a train in 
time to save himself by reasonable effort; is guilty of contributory 
negligence. 

G .  Where the view is obstructed, a traveler may ordinarily rely upon his 
sense of hearing, and if he does listen and is induced to enter on 
a public crossing because of the negligent failure of the company 
to give the ordinary signals, this will usually be attributed to the 
failure of the company to warn the traveler of the danger, and not 
imputed to him for contributory negligence. 
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7. There may be certain qualifying facts and conditions which so com- 
plicate the question of contributory negligence tha i t  beconles one 6, for the jury, even though there has been a failure look or listen, 
and a traveler may, in exceptional instances, be relieved of these 
duties altogether as when gates are open or signals given by a watch- 
man and the traveler enters on the crossing reasonably relying upon 
the assurance of safety. 

8. In  an action to recover damages for the alleged negligent killing of 
plaintiff's intestate, plaintiff's inventory of the personal property of 
her intestate and her annual account as administratrix are inadmis- 
sible for the purpose of showing intestate's capacity to earn and 
accumulate money. 

CLARK, C. J., and CONNOR, J., dissenting. 

(210) ACTION by Mary W. Cooper, Administratrix of W. A. 
Cooper, v. North Carolina Railroad Co., to recover dam- 

ages for alleged negligent killing of plaintiff's intestate, heard 
by Judge E. B. Jones and a jury, at April Term, 1905, of 
CASWELL. 

The ordinary issues in  such actions were submitted. There 
was evidence of plaintiff tending to show that intestate was 
killed in  attempting to drive his wagon over defendant's road 
at a public crossing, and by reason of the negligent failure on 
the part of defendant in giving the ordinary and usual signals 
at  crossings, and that such negligence was the proximate cause 
of the injury. 

There was evidence of defendant tending to show that the 
ordinary and usual signals were given; and that the intestate 
was guilty of contributory negligence in  driving on the cross- 
ing without having looked and listened for an approaching 
train; and when, if he had looked, the approach of the train 

might have been seen in time b have avoided the col- 
(211) lision and prevented the death of the intestate. 

I n  response to prayer for instructions by plaintiff, the 
court on the issue as to contributory negligence, charged the 
jury as follows : 
"4. I t  is the duty of a railroad company to give the public 

due notice of the approach of its trains to a public crossing so 
that travelers may stop their teams, if necessary, and stay off 
the crossing until the train has passed. The train, if it gives 
the proper warning of its approach, and the railroad company 
is not otherwise at fahlt, is entitled to the right of way in 
preference to a traveler on the highway. The traveler has the 
right to expect such warning to be given to him and he must 
look and listen when approaching a crossing, and his failure 
to look and listen when such warning is given is negligence, 
and if such failure should cause his death, no recovery could 
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be had for it. But when the train does not give timely warn- 
ing and reasonable warning of its coming, it is not contributory 
negligence in a traveler to go upon the track without looking 
and listening for the approach of a train, if he exercises that 
prudence and care which a prudent man would exercise under 
the circumstances and if the injury resulting is attributable to 
the negligence of the railroad company in failing to give the 
signals, for such failure would be deemed the proximate cause 
of the injury, if the jury should find from the evidence that 
with proper warning the traveler would not have attempted 
to cross. Therefore, if from the evidence you find that the 
railroad company failed to give timely warning of its ap- 
proach to the crossing, by sounding the whistle or ringing the 
bell, and also find that the plaintiff's intestate went upon the 
crossing without looking and listening, his failure to look and 
listen under such circumstances would not be the proximate 
cause of his death if, with the proper warning, he would not 
have gone upon the track, and if from the evidence you find 
such to be the facts, you will answer the second issue 
'no,' that is that the plaintiff's intestate was not guilty (212) 
of contributory negligence." 

To this charge the defendant duly noted an exception. The 
court, in  substance, repeated this statement in  its direct charge 
to the jury. Verdict . and - judgment for the plaintiff; defendant 
excepted and appealed. 

Kitchin & Carlton for the plaintiff. 
Manly & Hendren for the defendant. 

HOKE, J., after stating the case: The first portion of the 
instructions above quoted, which states the obligation on the 
railroad to give adequate warning when approaching a pub- 

1 lic crossing and the obligation on the traveler to look and 
listen in like case, is correct. As stated in Improvement Co. 
v. Stead, 95 U. S., 161: "Both parties are charged with the 
mutual duty of keeping a careful lookout for danger, and the 
degree of diligence to be used on either side is such as a pru- 
dent man would exercise under the circumstances of the case 
in endeavoring to perform his duty." 

The remaining portion of the instruction, however;addressed 
more particularly to the feature of contributory negligence, 
by fair  and reasonable intendment, can only mean that though 
a traveler in approaching a railroad track is required to look 
and listen, yet this obligation is not upon him, nor will the 
consecpence be imputed to him, if he failed to look and listen 
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when such failure was caused by the negligent failure of the 
railroad train to give the necessary signals; and this, where 
there was evidence tending to show that if he had looked he 
could have seen the approaching train in  time to have avoided 
the collision, or at  least to have saved himself by the exercise 
of reasonable effort. I n  this we think there was error which 
entitles the defendant to a new trial. 

I t  relieves the traveler of all obligation to look and listen 
when there is failure on the part of the defendant to give 

the usual and ordinary signals, and places the entire 
(213) responsibility for such a collision on the railroad com- 

pany. It would, in effect, practically eliminate the ds- 
fense of contributory negligence when there had been a negli- 
gent failure to give the warning; for ordinarily it is only by 
looking and listening that a traveler can inform himself of 
dangerous conditions. This is not a just principle by which the 
rights of parties in cases like the present should be determined, 
nor is i t  supported by any well considered authority. 

The general rule is well stated in Beach on Contributory 
Negligence, as follows: "In attempting to cross, the traveler 
must look and listen for signals, notice signs put up as warn- 
ings and look attentively up and down the track, and failure 
to do so is contributory negligence 11-hich will bar a recovery. 
A multitude of decisions of all the courts enforce this reason- 
able rule. I t  is also consonant with right, reason and the dic- 
tates of ordinary prudence, and so much in line with the or- 
dinary care which the average of mankind display in the daily 
routine of life, that i t  would seem to be scarcely dependent 
upon the authority of decided cases in the law courts. As a 
general rule the omission of the traveler to look and listen is 
so clearly a want of ordinary care that it constitutes contribu- 
tory negligence as a matter of lam, but it cannot be said that 
such failure will always defeat a recovery, for circumstances 
may and sometimes do exist which excuse the omission." And 
the rule so stated is in accord with the decisions in this and 
other jurisdictions. Randall v. R. R., 104 N. C., 410; Mayes u. 
R. R., 119 N. C. 758; Mesic v .  R. R., 120 N. C., 490; Laverentx 
v.  R. R., 56 Iowa, 689; f i x o n  v .  R. R., 84 Iowa, 331; Davis v. 
R. R., 47 N. Y., 400; Rodmain v. R. R., 125 N. Y., 526; 
R. R. v .  Brownell, 39 N .  J. L., 189. 

The rule is so just in itself and so generally enforced as 
controlling, that citation. of authority is hardly required. 

(214) But as the matter has been very earnestly debated, it 
is considered well to quote from some of the decisions 

illustrative of the obligation on the traveler to look and l i s t q  
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and some of the exceptions where its violation was not held 
contributory negligence as a matter of law. 

I n  Randall v. R. R., supra, i t  is held to be the duty of a per- 
son approaching a railroad track to take every prudent pre- 
caution to avoid a collision, and i t  is the duty of the engineer 
to sound the whistle or ring the bell a t  a reasonable distance 
from the crossing in  ordeP to enable travelers to avoid danger. 

I n  Mayes v. R.  R. (CLARK, J,, delivering the opinion) it i s  
held to be the duty of one approaching a railroad crossing to use , 
ordinary and reasonable care to avoid accident, and to exer- 
cise his senses of hearing and sight to keep a lookout for an 
approaching train; and if he does not do so, but drives inat- 
tentively upon the track without keeping a lookout or listen- 
ing for approaching trains, and injury results, he is ordinarily 
but not in  all cases, guilty of contributory negligence. 

I n  Mesic v. R.  R.. MR. JUSTICE MONTGOMERY. s~eakine: for the , v 

Court, said: "The rule is general and usual that whenever an 
approach to a public crossing over a railroad is made by any- 
one in charge of a wagon and team, such person. is bound to 
look and listen for approaching trains and take every proper 
precaution to avoid a collision; and this.is so even though the 
approach be made at a time when no regular train is expected 
to pass; and in  case the driver fails to look and listen and to 
take .proper precaution to avoid a collision, and one does occur, 
the plaintiff cannot recover, even though the defendant was 
negligent in the first instance. 

I n  Laveremtx v. R. R., supra, i t  is held to be the rule that a 
person who voluntarily on a railroad track at  a point 
where there is an  unobstructed view of the track and fails to 
look or listen for danger, cannot recover for an injury which 
might have been avoided by so looking and listening; but when 
the view is obstructed or other facts exist which tend to com- 
plicate the question of contributory negligence, i t  becomes one 
for the jury. 

I n  Nixon v. R. R., supra, it is held that one, who in (215) 
full possession of his senses and without having his at- 
tention diverted from any cause, passes over a railroad crossing 
without lookine: in  both dirEctions to see if there is an an- " 
proaching train, is guilty of contributory negligence and wilI 
not be entitled to recover for injuries received from a passing 
train, though no whistle was sounded nor bell rung from the 
engine as required by law. Rothrock, J., delivering the opin- 
ion. said: "It is true there are excentions to this rule. There 
may be such circumstances surrounding the traveler as that 
his failing to look and listen may exonerate him from the 
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charge of contributory negligence. The traveler, for instance, 
may be placed, without his fault, in some dilemma, or some 
place of danger, where the exigencies of the situation and an 
emergency may excuse him from going on the track without 
looking and listening. These circumstances are so varied that 
they cannot be cited or commented upon in  an opinion with- 
out unduly extending the subject. *They involve obstructions 
on the track, which prevent an approaching train from being 
seen by the traveler; and where there are several tracks and 

' trains running on them in different directions, and one train 
is obscured by another, the fact that the railroad track is in 
a deep cut and trains can not be seen by a traveler approaching 
the crossing, or trains following each other in close proximity, 
which may serve to confuse the traveler and numberless other 
circumstances from which the jury may be authorized in  find- 
ing that the traveler exercised the precaution which an ordi- 
narily prudent person would exercise under the same circum- 
stances." 

I n  Rodman v. R. R., supra, it is held that a pedestrian, who 
crosses a railroad track, must, in the absence of circumstances 
excusing it, look in  each direction and ascertain whether a 
train is approaching. ' He may not omit this in reliance upon 
the performance by the railroad of its duty to give reasonable 

notice of the approach of the train; and if he does omit 
(216) it, the neglect of the company to discharge its duty will 

not relieve him from the imputation. of negligence. 
Andrews, J., further said: "If in  case of an accident at a 
crossing i t  appears that the person injured did look for an 
approaching train, i t  would not necessarily follow as a rule 
of law that he was remediless because he did not look a t  the 
precise place and time when and where looking would have 

, been of some aid. Many circumstances might be shown which 
could properly be considered by the jury in determining 
whether he exercised due and reasonable care in making his 
observation; the presence of other imminent dangers, the rais- 
ing of gates erected by the company to guard the highway, 
giving assurance that the crossing was safe; these and similar 
circumstances appearing, they may be considered in determin- 
ing whether the person injured, who did in  fact look and listen 
before attempting to cross the track, fairly discharged the duty 
imposed upon him, although i t  should appear that if he had 
looked at another instant of time, or had looked last in the 
direction from which the train was approaching, he would 
have seen it." 

It will be observed that the circumstances which may at 
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times excuse the failure of the traveler, who has entered on 
a railroad crossing, to note the approach of a train, usually 
arise where the view is  obstructed, OP in  the presence of some 
imminent danger or emergency sufficient to divert the atten- 
tion of a person of reasonable fortitude and self-possession, 
or where one has entered on the crossing under an express or 
implied invitation of the'company9s employees giving reason- 
able assurance of safety. 

The last instance more usually occurs at stations where a 
way has been left open by the company across other tracks 
for an approach to the station or train, or a t  much frequented 
crossings where there are gates raised or an employee charged 
with the duty has satisfied the traveler that he may crosq in 
safety, and has no application here. 

The general rule is that the traveler is  required to (217) 
look and listen for danger, and where there is an un- 
obstructed view he is not relieved of the obligation by the fact 
that the train has failed to give the ordinary signals of its 
approach. 

The error in  the above charge consists in relieving the plain- 
tiff's intestate from all obligation to look and listen, if his not 
doing so was caused by the negligent failure of the defendant 
to give proper warnings, where there was evidence tending to 
show that there was an unobstructed view which would have 
enabled the intestate to see the train in time to have saved 
himself bv the exercise of reasonable effort. 

I t  is submitted in  support of this charge that the objection- 
able feature is qualified or eliminated by the use of the words 
"if he exercised that prudence and care which a prudent man 
would use under the circumstances": and further "that the ' 
failure to look would not be the proximate cause of the injury, 
if the jury should find from the evidence that with the proper 
warning the traveler would not have attempted to cross," and 
it is argued that by reason of these qualifying words, the charge 
may be referred to certain testimony to the effect that the view ' 
was obstructed. Unfortunately for this position, and for the 
intention here imputed to the judge below, he puts his own, 
and, as we interpret it, an entirely different construction upon 
these words, for ill his conclusion and just after using them, 
he says: "Therefore if from the evidence you find that the 
railroad company failed to give timely warning of its qpproach 
to the crossing by sounding the whistle or ringing the bell; and 
also find that the intestate went upon the crossing without look- 
ing or listening, his failure to look and listen would not be the 
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proximate cause of his death, if with the proper warning he 
would not have gone upon the track." 

It is true the court in several other portions of the charge im- 
poses on the plaintiff the obligation to look and listen when- 
ever the view was unobstructed, but this does not help the 

matter. Standing apart, th positions are in absolute' 
(218) conflict, and the only way I! o reconcile them and give 

each any significance would be to annex the erroneous 
proposition to the more correct one wherever the same. occurs. 

Again it is contended that the burden was on the defendant 
to establish contributory negligence; that there was no evi- 
dence tending to show contributory negligence sufficient for the 
consideration of a jury, and for this reason any error in the 
charge on that issue should be considered as harmless and im- 
material. But this position can not be sustained. Both the 
evidence on the conduct of the intestate and as to the physi- 
cal conditions and placing of the occurrence are against it. 
There was evidence of the defendant tending to show that the 
intestate was in  a covered wagon and that he drove on the 
crossing without any stop whatever, and with the wagon cover 
down on the side from which the train approached. 

Henry Flintop, on pp. 38 and 39 of the record, testified that 
he "was in the wagon, going towards Scarlet crossing; while 
near a branch Cooper's wagon passed the witness and contin- 
ued up the hill to the crossing; noticed the wagon of intestate 
nearing the railroad and wondered why they did not stop the 
team; Cooper was driving; the wagon sheet was down on the 
right side; the wagon did not slacken its speed or stop, but 
went right on the crossing; was looking a t  the wagon all the 
time." 

There was also evidence to the effect that at  a point just on 
the edge of the wagon road and thirteen feet from the center 
of the railroad track, one could see down the railroad from 
500 to 1200 feet in the direction from which the train ap- 

, proached, and photographs were in evidence giving a picture 
of the view from that point. This was on the edge of the 
county road, and i t  may have been taken from that point in 
order to give the photographer an opportunity to present a 
picture of the county road where i t  approached the crossing, 
as well as the crossing itself. I f  the camera had been placed 

in the center or right of the county road, the view down 
(219) the railroad would have been shortened some, but would 

still be sufficient to require that the question should 
be submitted to the jury AS to whether the intestate could, by 
looking, have noted the train's approach in  time to have saved 
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himself by reasonable effort, and with the obligation to look 
w o n  him. 

There was both cofitradictory and impeaching testimony for 
the plaintiff on this question, but the defendant was entilled 
to have this view presented under a proper and correct charge. 

We are further referred to several decisions in this State 
which, i t  is argued, are contrary to our present opinion, but 
none of them, we think, sustain the position for which they 
are cited. While the headnotes of the different cases may be 
at times too general, both these and the language of the judge 
delivering the opinion must be taken in connection with the 
facts admitted or established. or at  least in evidence and as- 
sumed to be true, upon which they are predicated; and they 
are only to be regarded as authoritative decisions when so con- 
strued and applied. 

Thus in Hinkle v. R. R., 109 N. C., 473, the plaintiff testifies, 
on page 478, that the plaintiff and his father were on the 
county road i n  a covered wagon, and as they traveled along 
the road he looked out of the wagon two or three times to see 
if the train was coming; and when they had gone down the 
hill within about twenty yards of the crossing, he stopped the 
wagon and listened. The plaintiff then got on the cross pieces 
of the shaft and held to the wagon'with one hand while he 
rested the other on the horse's rump, and, as his father drove 
on, he looked and listened, but neither saw nor heard an ap- 
proaching train. 

I n  Alexander v. R. R.. 112 N. C.. 720. the view of the track 
3 8 

was shut off by cars, etc., and the ordinary noise of the moving 
train was deadened by the operation of an adjacent cotton 
factiory, etc. The plaintiff testified that before attempting 
to cross the track he pulled up his horse and listened 
to hear if there was any approaching train, and, hear- (220) 
ing no bell, he ventured on the track and was hurt;  
that he had heard the bell there, prior to that time, as a warn- 
ing, etc. T.here was also an ordinance requiring trains to sound 
bells at  crossings. 

I n  Russell v. R. R., 118 N. C., 1098, the evidence was not 
set out, but the writer has examined the records and finds that 
the plaintiff testified that he both looked and listened, and 
failed to see or hear any train, and drove on the track only 
after having done this. There was also testimony in this case 
to the effect that the plaintiff, who was in  a buggy, had crossed 
one railroad track, and was between that and another which 
slie was approaching, when the horse took fright, and her hus- 
band, who was driving, lost control over him; and, further, 
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there were some crossties between the roads which may have 
partially obstructed the view. Here was testimony that the 
plaintiff both looked and listened; that the occupants of the 
buggy were in the presence of an emergency, and further 
there was evidence tending to show that the view was par- 
tially obstructed. 

I n  Norton v. R. R., 122 N. C., 910, the plaintiff stopped, 
looked and listened at a distance of sixty feet from the track, 
the nearest point where the view was open to him, and not 
seeing or hearing any train and relying on the signals he had 
a right to expect and which the defendant negligently failed to 
give, he drove on the track and was injured by a train run- 
ning at an unlawful rate of speed. Here the plaintiff had 
looked at the only place' where looking would have availed 
him. 

I n  Mesic v. R. R., supra, the distinction here dwelt upon is 
adverted to by MR. JUSTICE MONTGOMERY. After laying down . 
the obligation on the traveler to look and listen, even though 
the railroad may have been negligent, he proceeds: "The rule; 
however, does not prevail where to look would be useless on 
account of obstructions, natural in themselves, or such as had 

been placed by accident or design by the company's em- 
(221) ployees on their tracks * * * and when at the same 

time the engineer had failed to' sound the whistle or 
ring the bell for the crossing, and in consequence of which 
failure the plaintiff had been induced to go upon the track 
and take the risk." 

I n  none of these cases cited and relied upon is the person 
injured or killed relieved of the obligation to look and listen 
when the proper and prudent exercise of sight or hearing 
would have enabled him to save himself by avoiding a colli- 
sion, and a correct deduction from these and the other cases 
seems to be : 

(1) That a traveler on the highway, before crossing a rail- 
road track, as a general rule, is required to look a id  listen to 
ascertain whether a train is approaching; and the mere omis- 
sion of the trainmen to give the ordinary or statutory signals 
will not relieve him of this duty. 

(2) That where the view is unobstructed, a traveler, who 
attempts to cross a railroad track under ordinary and usual 
conditions without first looking, when, by doing so, he could 
note the approach of a train in time to save himself by reason- 
able effort, is guilty of contributory negligence. 

(3) That where the view is obstructed, a traveler may ordi- 
narily rely upon his sense of hearing, and if he does listen 
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and is induced to enter on a public crossing because of the 
negligent failure of the company to give the ordinary signals, 
this will usually be attributed to the failure of the company 
to warn the traveler of the danger, and not imputed to him 
for cont'ributory negligence. 

(4) There may be certain qualifying facts and conditions 
which so complicate the question of contributory negligence 
that it becomes one for the jury, even though there has been 
a failure to look or listen, and a traveler may, in exceptional 
instances, be relieved of these duties altogether, as when gates, 
are open or signals given by watchman, and the traveler enters 
on the crossing reasonably relying upon the assurance of safety. 

None of these positions, however, justify the charge 
given in  the case, which as stated, withdraws all obli- (222) 
gation either to look or listen when there has been a 
negligent failure to give the ordinary warnings, even though 
there was evidence tending to show there was an unobqtructed 
view. 

There was also pressed upon our attention a ruling of the 
court on a question of evidence, and as the cause goes back 
for a new trial, we deem it well to determine the matter. 

Defendant offered exhibit A, being the plaintiff's inventory 
of the personal property of the deceased, and exhibit B, being 
the annual account of plaintiff, as administratrix of the in- 
testate, for the purpose of showing the intestate's capacity to 
earn and accumulate money. The proposed evidence was ex- 
cluded by the court and defendant excepted. I f  these papers 
should show a large estate, there are so many ways by which 
i t  could be explained otherwise than by the capacity of the 
deceased to accumulate money, and if it is small, there are so 
many and various ways it could be accounted for, consistent 
with the highest capacity to earn and acquire, that these ad- 
missions, we think, would tend rather to confuse than aid the 
investigation, and would open up a field of inquiry entirely 
too extensive and often foreign to the issue. We hold the 
papers to be irrelevant, and affirm the ruling of the trial judge 
on that question. . 

For the error in the charge above pointed out there will be 
a new trial on all the issues and i t  is so ordered. 

New Trial. 

CLARK, C. J., dissenting: I n  the first part of the fourth 
instruction given for the plaintiff, the court charged upon the 
issue of contributor;y negligence that the traveler "must look 
and listen ,when approaching a crossing, and his failure to 
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look and listen when such warning (by the railroad) is given 
is negligence, and if such failure should cause his death, no 
recoverv could be had for it." The court then added: "But 

when the train does not give timely and reasonable 
(223) warning of its coming, it is not con&ibutory negligence 

in a traveler to go upon the track without looking and 
listening for the approach of a train, if he exercises that pru- 
dence and care which a prudent man  would under the circum- 
stances, and if the injury resulting is attributable to the negli- 
gence of the railroad company in failing to give the signals, 
such failure would be deemed the proximate cause of the in- 
jury, i f  the jury should find from the evidence that with the 
proper warming the traveler would: not have attempted to cross." 
This does not withdraw from the jury the duty of the traveler 
to look and listen, but simply leaves it to the jury to find, 
upon the facts of this case, whether the proximate-cause of 
the injury was the failure of the deceased to look and listen, or 
was it'attributable to the failure of the engineer to give a 
warning signal. 

Every instruction must be taken in connection with the 
context and the evidence in the case. Here, in  this fourth in- 
struction, the judge expressly told the jury that one "must look 
and listen when approaching a crossing"; and further, he 
charged them in response to the fourth request of the defend- 
ant, that if the defendant failed to give a signal on approach- 
ing the crossing, this did not relieve the plaintiff's intestate of 
his duty to exercise the senses of sight and hearing and to take 
reasonable nrecautions to avoid accidents." and that if he did 
so fail to i s e  his senses, the jury should find the issue of con- 
tributory negligence "yes," notwithstanding the negligence of 
the defendant in failing to give the signal. This is elaborated 
and more fully given in response to the defendant's prayers 5, 
6, 7, 8, 9, 10 and 14, which are as clear and as strong as the 
defendant's counsel asked or could ask, and in  substance that 
instruction was given to the jury no less than ten times in the 
charge or in  the prayers given at the request of the defendant. 

I t  is clear not only that the judge did not eliminate the 
duty of the intestate to look and listen, but that there 

(224) being occasions when the failure to look and listen could 
not contribute to the injury, as when if he had looked 

he could not have seen, and if he had listened he could not have 
heard, the judge in  the above selected paragraph of the plain- 
tiff's fourth prayer was simply submitting to the jury (as he 
should have done) the question of proximate cause, whether on 
the facts of this case, if the deceased did not look and listen i t  
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contributed to the injury, or was such injury caused by the 
defendant's failure to sound the whistle or ring the bell. 

The evidence was that the county road crossed the railroad 
where the cut was 18 to 20 feet deep. Necessarily there was 
a bluff which would cut off the view of the approaching train 
from a wagon in the road. The engineer testified that he was 
running 40 to 50 miles an hour. He  further said: "When 
I was 100 yards away I could not see the mules or the county 
road," and that he was only 40 or 50 yards away when he did 
see them. Of course if the engineer, sitting several feet above 
the track, could not see the mules when 100 yards away and 
did not see them till 40 or 50 yards away, the deceased who was 
i n  the wagon, down in  the road and several feet behind the 
mules, could not see the engine that far  off by reason of the 
same bluff. The court, therefore, properly told the jury that 
if the train did not give timely warning "it is not contributory 
negligence in a traveler to go upon the track without looking 
and listening, if he exercise that prudence and  care w h i c h  a 
pruden t  ma% would  exercise u n d e r  t h e  circumstances." He 
had told them that prudence required the traveler ordinarily to 
look and listen, but in this case, upon $he engineer's evidence, 
if the intestate had looked he could not have seen, and upon 
the weight of the evidence, if he had listened he could not 
have heard, for eleven witnesses who were in position to hear 
it, testified that no signal was given, and the court was fav- 
orable to the defendant in requiring that the intestate should 
i n  all cases '(exercise that prudence and care which a 
prudent man would exercise under the circumstances." (225) 

I t  is true a photograph is sent up in the record by 
the defendant, and the photographer, witness for defendant, 
testified that a t  the point where it was taken the train could 
be seen 1,000 feet away. But on cross-examination he says: 
"I did not take the picture * " * from a point where a 
man would be crossing the track of the road. I was 13 feet 
from the center of the railroad track in the outer  edge of the 
public road." Why was it taken there and not in the public 
road where the intestate must have been sitting in his wagon 
when the heads of his mules were a t  the track? The engineer's 
testimony and a glance at  the photograph will show the reason. 
I n  the mad, where the intestate was, the bluff hid him so 
that even his mules could not be seen by the engineer 100 yards 
away, and hence he could not see ;the engineer, whereas on the 
outer edge of the public road, the angle of vision not being cut 
off by the bluff, would perhaps permit a view down the rail- 
road track for 1,000 feet. The evidence shows that the public 
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road was 18 feet wide. The deceased, sitting on the right hand 
side of the wagon, could not see through the bluff, but the 
photographer, on the left hand outer edge of that road, could 
see down the track. 

The charge was as favorable as possible to the defendant. 
I n  Mayes v. R. R., 119 N.  C., 770, it is said: "It is not negli- 
gence in a traveler to cross a track unless he disregards a warn- 
ing in crossing which he might have seen or heard with proper 
care." I n  Russell  v. R. R., 118 N. C., 1109, i t  is said: "The 
plaintiff had a right to expect that the company would not 
omit to give the usual alarm, and was not culpable for acting 
upon that supposition." 

"It is the duty of a railroad company to give reasonable 
and proper warning for the protection of travelers on the 
highway, when its trains are approaching a highway crossing, 
and a traveler has a r igh t  t o  presume tha t  this d u t y  will be 

performed and reasonable warning given." 8 Am. & 
(226) Eng. Enc. (2  Ed.), 408, citing R. R. v. Cody,  168 U. S., 

606, and numerous other cases. Where the view is ob- 
structed "the duty of the company to give notice is more im- 
perative than at other places along its route." Ibid., and cases 
there cited in note 4. The omission to do this "is negligence 
per se," ibid., 416; and "the question whether the failure to 
ring a bell or sound a whistle was the cause of the injury sus- 
tained is a question of fact for the determination of the jury." 
Ibid.,  417, and numerous cases cited in  note 1. This was the 
identical question which the judge submitted to the jury i n  
the part  of the fourth instruction given for the plaintiff, which 
is here objected to. "Failure to stop, look and listen is not 
contributory negligence per se," and is not negligence at all 
when the traveler could not have seen or heard. 7 Am. & 
Eng. Enc. (2 Ed.), 432 and 433, with citation of numerous 
authorities. 

The judge in substance told the jury that it was the duty 
of the defendant to ring the bell or sound the whistle for the 
crossing, but that if the engineer failed to do so, this prould 
not absolve the traveler from the duty of looking and listen- 
ing, and if the intestate failed to do so i t  would be contribu- 
tory negligence, unless they found that in fact the failure to 
look and listen could not contribute to the injury. .That was 
correct, certainly in this case where, if the intestate had looked, 
the bluff would have prevented his seeing, and if he had lis- 
tened he could not have heard a signal which it was testified 
by many was not given. The court further charged that in all 
cases one crossing a railroad track is required to use "that 
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prudence and care which a prudent man would exercise under 
the circumstances," and there was evidence that the intestate 
did stop his. wagon, and presumably he looked and listened. 
Only one witness, a colored man, testified that he did not stop, 
and five respectable men testified that such witness was not 
there on that occasion, and neither he (nor any other) 
testified that the deceased did not look and listen. The (227) 
judge left the question of proximate cause fairly to the 
jury and I see no error of which the defendant has any cause 
to cornpain. Hinkle v. R. R., 109 N. C., 473; Alexander v. 
R. R., 112 N. C., 720; Russell v. R. R., 118 N. C., 1108; 
Mayes v. R .  R ,  119 N. C., '758; Mesic u. R. R., 120 N. C., 491; 
Nortorz v. R .  R., 122 N.  C., 935. Hinkle's, Russell's and Mayes' 
ewes all say that the traveler is not guilty of contributory neg- 
ligence if his going upon the track is induced by the negli- 
gence of the defendant. - 

But suppose the jury believed Plintoff, he does not under- 
take to say that the intestate did not look and listen, but 
says that the wagon did not slacken its speed or stop. If 
true, was the faiIure to stop sufficient for the jury to reasonably 
infer that the intestate did not use due care and that such 
failure to stop was the proximate cause of his death, when 
no warning was given? His Honor certainly could not prop- 
erly have instructed the jury to return an affirmative answer 
to the issue of contributory negligence. 

But the defendant assumes that the intestate failed to look 
when at a distance of 13 feet from the track, and insists that 
such failure was the proximate cause of the injury. This con- 
tention of the defendant was clearly stated by His Honor in 
giving the defendant's instructions, and was found against the 
defendant. The evidence does not shof that the intestate, 
when 13 feet from the track, could have seen the train. The 
evidence does not show that when the intestate was 13 feet 
from the track the train was 1,000 feet from the crossing. The 
evidence does not show that, the intestate failed to look, and 
the evidence does not show that after the intestate could have 
seen the train the accident could have been avoided. On the 
contrary, the evidence shows that when the intestate could have 
seen up the track, his mules must have been partly on the 
track, and that at that time the train was in 50 yards 
of 'the crossing running nearly a mile a minute. The (228) 
evidence does not show what the mules did, but they 
escaped, while the wagon was demolished, the engine striking 
its front wheels. An occupant of a wagon is about 10 feet 
behind the heads of his team, so that when he is within 10 
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feet or even within 13  feet of the center of the track, his 
mules are in the act of crossing it. I t  would seem unreason- 
able to hold that, as matter of law, a traveler, whose team is 
in  the act of crossing with a fast train already within 50 yards 
of him, when he could first see it, even if no excitement seized 
him or his mules in  this sudden danger, had the opportunity 
thereafter and could be reasonably expected to avoid a collision. 

I n  view of the great increase of the country 'in population 
and wealth. with the conseauent vast increase of traffic. both 
upon the public roads which are the inheritance of the people 
and also upon the railroads operated by corporations which 
are under very slight regulation by the public, the number 
of people killed or maimed at the crossing of public roads on 
the same grade by railroads running at  a speed formerly un- 
known, now mount up into many thousands annually in this 
country. Throughout Europe, except ~ e r h a p s  in Russia, no 
railroad is permitted to cross a public road on the same grade, 
but must either pass under or over the public road. This avoids 
the vast and deplorable loss of life which occurs in this country 
at such crossings, and similar statutes will doubtless be enacted 
at  no distant day in  this country, when such cases as the pres- 
ent will cease to come before the courts. I n  New York, years 
ago, such statute was enacted, applying, however, only to cross- 
ings to be laid out thereafter. I n  Connecticut, a statute was 
enacted forbidding any grade crossing whatever, and requiring 
all railroads within a specified time to change all crossings, so 
that their tracks should pass under or over the public roads. 
This act was held constiutional by the U. S. Supreme Court, 

affirming the Supreme Court of Connecticut, even as to 
( 2 2 9 )  existing crossings ( R .  R. v. Bristol, 1 5 1  U. S., 5 5 6 ) )  on 

the ground that grade crossings were a menace to pub- 
lic safety, and it was further held that the imposition of the 
entire expense of ~ u c h  change of grade upon the railroad 
company was not in violation of the Constitution of the United 
States. This has been cited and followed in R. R. v. Kentucky, 
161  U. S., 6 9 6 ;  R. R. v. Defiance, 167 U. S., 9 9 ;  Wheeler v. 
R. R., 178 U. S., 3 2 4 ;  R. R. v. McReon, 189 U. S., 509;  R. R. 
v. Wheeler, 7 2  Conn., 4 8 8 ;  Norwood v. R. R., 161 Mass., 2 6 5 ;  
Chicago v. Jackson, 196 Ill., 502. A due regard for the safety 
of life and limb of our citizens who may have occasion to use 
the public roads, will doubtless cause the statutes in  this re- 
s ~ c t ,  enacted in  New York and Connecticut, to be followed 
and enacted in other States, or at  least will cause enactments 
conferring power upon the Corporation Commission to compel 
railroad companies to abolish grade crossings, or erect gates 
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provided with keeper, wherever the public safety and the volume 
of travel on the public roads may require it. I n  Germany, the 
wheel of the engine a t  a prescribed distance completes an  elec- 
tric circuit, and automatically rings a gong annunciator i n  the 
station. The same device applied to grade crossings would 
save thousands of lives annually in  this country. I f  i t  were 
not cheaper for the railroads to pay the damages assessed for 
the lives and limbs destroyed at such crossings, their own pe- 
cuniary interests would require them to make such changes of 
grade at  all public crossings, especially at  those most used, with- 
out awaiting the legislation that shall require them to do so. 

CONNOR, J., dissenting: Conceding the force of the view pre- 
sented in the opinion of MR. JUSTICE HOKE, I think that, con- 
sidered as a whole, every question of law applicable to the evi- 
dence was presented to the jury in the charge. His  Honor said 
to the jury that "the traveler has the right to expect such 
warning to be given to him and he must look and listen 
when approaching a crossing, and his failure to look (230) 
and listen when such warning is given is negligence, and 
if such failure should cause his death, no recovery could be 
had for it." H e  then stated the proposition in a negative form; 
"but when the train does not give timely and reasonable warn- 
ing of its approach, it is not contributory negligence in a 
traveler to go upon the track without looking and listening for 
the approach of the train, if he exercises that prudence and 
care which a prudent man would exercise under the.circum- 
stances," etc. I think that with this language construed in the 
light of other portions of the charge favorable to, and given 
in, the words of the defendant's prayer, the jury could not 
have been misled in  regar! to the relative duty of the plain- 
tiff's intestate and the defendant. Upon this view and for the 
reasons and -authorities cited in the opinion of the CHIEF JUS- 
TICE, I concur in  the dissenting opinion that there is no revers- 
ible error. I do not care to express any opinion in regard to 
the weight of the testimony; nor do I think that the other 
questions discussed are presented by the record. They are 
not "matters of law or legal inference," and I do not care to 
express any opinion in regard to them. 

Cited: Hea,vener v. R. R., 141 N. C., 247; S. v. Baskerville, 
' 

Ib., 816; Hodggin v. R. R., 143 N.  C., 97; Goforth v. R. R., 144 
N, C., 571; Gerringer v. R. R., 146 N. C., 35; Royster v. R. R., 
147 N. C., 350; Morrow v. R. R., Ib., 626; AZlefi v. R. R., 149 
N:C., 260; Champion v. R. R., 151 N. C., 198; Trull v. R. R., 
Ib., 550. 
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(231) 
MILLHISER v. LEATHERWOOD. 

(Filed 12 December, 1905.) 

Nonsuit-Practice-Evidence. 

1. Where a plaintiff, in deference to an adverse intimation pf the court, 
submits to a nonsuit, he is entitled in this Court to the most favor- 
able interpretation of the evidence, after excluding all that is 
against him. 

2. Evidence that the plaintiffs held a claim against M, which was sent 
to the defendant, as their attorney, for collection; that M held 
claims against L secured by liens on L's property and that the de- 
fendqnt also was L's attorney; that i t  was agreed between the de- 
fendant as plaintiff's attorney, and M, that  if M would release the 
liens, the defendant would assume the payment of plaintiffs' claim 
against M, he stating that L, his client, had placed the money in 
bank to his credit for this purpose, and that  the plaintiffs' account 
was not paid: Held,  that the court erred in deciding as a matter of 
law that the plaintiffs were not entitled to recover of the defendant 
the amount of their claim against M. 

BROWN, J., dissents. 

ACTION by M. Millhiser & Company against R. L. Leath- 
erwood, heard by Judge Thos. J. Shaw and a jury, at the 
Spring Term, 1905, of SWATN. 

This action was brought to recover the sum of $647, which 
it is alleged the defendant received on a claim he held for col- 
lection as attorneys for the plaintiffs, and which, upon demand, 
he has failed to pay over. This allegation is denied in the 
answer. The evidence tended to show that the plaintiffs had 
sold and delivered goods to Marr & Co. to the amount of $1,000. 
They paid $230 and the account, then amounting to $730, was 
sent by plaintiffs to defendant as tleir attorney for collection. 
Coffin & McDonald owned and operated a mill and had con- 
tracted with one W. W. Ladd to saw logs for him. Coffin & 

McDonald failed to pay their hands and Marr & Go. 
(232) advanced the money, at their request, to the hands and 

took an assignment of the claims of the hands against 
Coffin & McDonald, and filed liens upon lumber which belonged 
to Ladd. The defendant also represented Ladd as attorney. 

, I t  was agreed between the defendant, as plaintiffs' attorney, 
and W. T. Conley, acting for Marr & Co., that if Conley would 
release the liens and take down the notices of sale, which had 
been posted on the lumber piles, the defendant would assume 
the payment of the account of the plaintiffs against Marr & 
Co., he stating at the time that Ladd, his client, had placed the 
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money in the bank to his credit in order to pay the amount 
secured by the liens and discharge the same, and that he would 
pay the amount for which liens were filed out of this money. 
W. T. Conley, a witness for the plaintiff, in this connection, 
testified: "Defendant said that if I would take notices of sale 
off the lumber, so that he could load it, he would pay the Mill- 
hiser debt to the amount of the notices taken off. The debt 
amounted to $630 and the liens to $700." The witness fur- 
ther testified: "I told him the Millhiser debt was what I 
wanted to be paid, and that I would go on and take the liens 
off if he would apply the money to the Millhiser debt, and I 
then went and helped to take the notices of sale off the lumber, 
and it was then loaded and shipped away. Ladd had Noble 
to load the lumber. Leatherwood said he would pay the amount 
to Millhiser & Go. instead of paying i t  to me, as he held the 
claim against me, and I agreed to this. The next morning I 
went to the defendant to get a receipt, and he said that he was 
busy right then, and would give a receipt just as soon as. the 
lumber was loaded." About two weeks afterwards, Conley saw 
the defendant, who told him that some of the checks he had 
drawn on the fund in bank, had been returned protested, as 
they had drawn the money out before his checks were pre- 
sented. Conley then asked defendant for a receipt for the 
claim of Millhiser & Co. against Marr & Co., and he re- 
plied that he would rather wait until he collected the (233) 
money out of them. Defendant paid some of the lienors, 
but stopped paying when the money.had been drawn from the 
bank. 

Sheriff Teague (who held the execution for the sale of the 
lumber, issued in the proceedings to enforce the liens) testi- 
fied that the defendant requested him to postpone the sale, stat- 
ing at  the time that the money to satisfy the liens would be 
sent to the bank and might be there that day. The sheriff re- 
fused to postpone the sale, when defendant told him if he 
would go to Asheville with him to see about the money, he 
would pay his expenses. They went and saw kankin, the 
bank's cashier. They inquired of him if any money was there 
for the defendant and he said there was not. Defendant then 
said: "We will go to dinner and come back." They returned . 
to the bank after dinner and the cashier told them that the 
bank had been wired to put $1,000 to defendant's credit. The 
sheriff then wired his deputy to postpone the sale. The wit- 
ness Teague further testified: "The next day the defendant 
gave me a check for the liens. I sent the check to the bank and 
Rankin told me defendant had no funds to meet the check, as 
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Stewart had wired the money out of Leatherwood's hands, or 
countermanded his order. Defendant said this money was to 
pay off the liens. After refreshing my recollection, I remember 
that the defendant told Conley he would receipt him for the 
Millhiser debt if he would release the liens.'' There was other 
testimony corroborating that already stated. The defendant 
testified in his own behalf that he thought the $1,000 was in  
the bank when he gave his check to Sheriff Teague for $142. 
Rankin told him, not that the money was in the bank to his 
credit, but that the bank had received a telegram to put $1,000 
to his credit, and that the order to do so was immediately coun- 
termanded. H e  stopped shipping lumber and was not afterwards 

notified that any money had been placed to his credit. 
(234) Defendant then testified: "I never told Conley that 

I could give him a receipt for the Millhiser claim till 
money was placed to my credit. I f  there was any conversation 
about the receipt, I don't remember it. I owed Marr  & Go. 
an account, and I might have agreed to credit i t  on the Mill- 
hiser matter and give him a receipt, but I didn't do it." H e  
further testified that he did not tell anyone that he had $1,000 
in ' the  bank. I f  anything was said about it by him, it was 
when he returned from Aslieville and repeated what Rankin 
had told him. The other material portions of the plaintiff's 
evidence were denied. The witness Rankin testified that the 
bank had received a telegram to pay defendant $1,000, but 
that in about an hour the request had been withdrawn, and 
that he had no time to place the amount to the credit of de- 
fendant and that he had never notified him of it. No such 
amount was ever placed to his credit. He had searched for 
tbe telegrams, but could not find them, and thought they were 
burned. The order authorized the bank to draw for $1,000 
and place that amount to defendant's credit. He  also said 
that he did not recollecf telling Teague what the latter stated 
he had said to him at the bank  about defendant having a 
credit there of $1,000. 

At the close of the plaintiff's testimony, the defendant moved 
for a judgment of nonsuit under the statute, which the court 
refused, and at the close of all the testimony he renewed the . motion. The court sustained i t  and entered judgment of non- 
suit. Plaintiffs excepted and appealed. 

Fry  & Rowe for the plaintiffs. 
No counseI for the defendant. 

WALKER, J., after stating the facts: A judgment of non- 
suit requires us to assume that all the evidence which tends 
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I to establish the plaintiff's case is true, and to view. i t  in the 
aspect most favorable to the plaintiff, drawing every reason- 
able and legitimate inference therefrom which the jury 
could have drawn had they ~assed  upon the case. All (235) 
the facts that make for the plaintiff must be taken as 
established and considered by us, and all those that make 
against them must be rejected. I n  a few words, they are en- 
titled in this court to the most favorable interpretation of the . 
evidence, after excluding all that is against them. Springs v. 
Schenck, 99 N.  C., 551; Purnell v. R. R., 122 N.  C.; 832; 
Printing Co. v. Raleigh, 126 N.  C., 516. I n  Brittain v. West- 
hall, 135 N. C., 495, the principle was thus formulated: "It 
is well settled that on a motion to nonsuit or to dismiss under 
the statute, which is like a demurrer to evidencd, the court is 
not permitted to pass upon the weight of &he evidence, but the 
evidence must be accepted as true and construed in the light 
most favorable to the plaintiff, and every fact which it tends 
to prove, must be taken as established, as the jury, if the case 
had been submitted to them, might have found those facts upon 
the testimony." I t  was said in Avery v. Stewart, 136 N. C., 
430: "The right of the plaintiff to have (the case) submitted 
to the jury can not be denied or abridged, provided there is 
some evidence tending to establish the plaintiff's contention." 
The same principle applies with equal force when a plaintiff, 
in deference to an adverse intimation of the court, submits to 
a nonsuit. Gibbs v. Lyon, 95 N. C., 146; Springs v. Schenck, 
supra; Abernathy v. Stowe, 92 N. C., 213. The court declares 
in the case last cited that the plaintiff is entitled to go to the 
jury if in any view of the evidence he has made out a prima 
facie case. The question as to what is evidence fit to beecon- 
sidered by the jury was discussed by us in Byrd v. Express Co., 
139 N.  C., 273, and Canzpbell v. Everhart, 139 N. C., 503. 

We 'will now proceed to examine this case in the light of 
this well settled rule. If the first ruling made by the court 
was right, that is, the refusal to nonsuit the plaintiff at the 

.close of his testimony, then the second ruling was wrong, as 
none of the evidence afterwards introduced could be 
considered against plaintiff, but only such as was in (236) 
his favor. But we pass by the first ruling, as it was 
eliminated when the defendant introduced testimony, and we 
are now confined to the second ruling dismissing the action at  
the close of all the testimony. I t  appears that the plaintiffs 
sued Marr & Co. for the recovery of the debt due to them and 
obtained judgment. Defendants appeal'ed to this Court and i t  
was held here that the transaction between Marr & Co.? the 
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bank and Leatherwood, constituted a payment of the plain- 
tiff's claim and a new trial was awarded. Millhiser v. Marr, 
128 N. C., 318. The case was again tried below when the de- 
fendant got a judgment and the plaintiff appealed. Upon 
testimony substantially identical with that we have before 
us:  his Court held that there was evidence for the consideration 
of the jury upon the plea of payment, and that the only ques- 
tion involved was one of fact, whether the money had been 
placed in the bank to Leatherwood's credit, and, the jury hav- 
ing found with the defendant, the judgment was affirmed. 
Millhiser v. Marr, 130 N.  C., 510. Leatherwood is certainly 
not bound by either of those decisions, under the doctrine of 
res judicata, for they can not have that force and effect as to 
him, he not having been a party to the action. But if we are 
to fallow those casas, as precedents, there is no way of avoid- 
ing th'e conclusion that His Honor erred in the trial 01 this 
cause, when he withdrew the case from the jury and decided 
as a matter of law that the plaintiff was not entitled to recover, 
in ,any view of the evidence. I n  the first of the decisions of 
this Court to which we have referred, i t  is said: "In what 
way Ladd drew the money out of the bank does not appear, but 
i t  noes not concern-defendants. Under their agreement with 
Leatherwood, who had it in bank to his credit, it had been ap- 
propriated for the payment of plaintiff's debt, and if by negli- 
gence or otherwise upon the part of the attorney or the bank, 

Ladd got hold of the money, plaintiff must look to them 
(237) and not to defendants. Plaintiffs were acting through 

their agents, having placed in him authority and trust, 
and are bound by his acts in dealing with defendants. In  no 
sense was he the agent of the defendant, and they lost all control 
over, right to and responsibility for the money when he agreed 
t o  and did accept it in payment of his client's debt." 128 N. 
C., at p. 321. l ~ n d  in ihk second of the decisions the Court , 
says: "His Honor committed no error in holding, at the close 
of the evidence, that all there was in the case was whether or 
not the $1,000 had been placed in the bank to the credit of. 
Leatherwood to yay off the liens. There is no suggestion that 
Lentherwood misapplied the funds, but it is admitted that he 
did not do so. Under the decision of this Court (Millhiser u. 
M a w ,  128 N.  C., 318)) it is held that plaintiffs' debt against 
defendants was settled when W. T. Conley released his lien and 
agreed that his money in Leatherwood's hands should be ap- 
plied to that purpose." 130 N. C., at p. 512. Without dis- 

, cussing or deciding the question as to the liability of the de- 
fendant, we simply hold that there was evidence for the jury 
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upon the issue raised by the pleadings. We prefer not to in- 
timate any opinion at the present stage of the case as to the lia- 
bility of the defendant, nor until1 we have a finding of the 
jury upon the facts. They may find against the plaintiff, and 
it may not therefore become necessary ever to decide that 
question, and if they find for the plaintiff, we do not now 
know exactly how the matter will be presented, if there is an 
appeal. We fully concur in what is said by the Court in 
Millhiser v. Marr, 130 N. C., 512, namely, that there is no 
suggestion, and we add, no evidence that Leatherwood ever mis- 
applied the fund or any part of it, nor indeed that he ever 
had it in his actual possession. His liability must depend upon 
facts, from which it will appear that he has derived no per- 
sonal benefit from the transaction. 

There are other exceptions in the case, but i t  is not neces- 
sary to consider them, as the decision upon the matter 
discussed is sufficient to dispose of the apped and the (238) 
other question may not again be presented. We will 
suggest, however, that if the plaintiffs expect to recover upon 
any other ground than that stated in the complaint, for ex- 
ample, upon the ground of negligence, they must amend their 
pleading. They can recover, if at all, only according to the 
allegations of their complaint. Faulii v. Thornton, 108 N.  C., 
314. 

There was error in the ruling of the court. The nonsuit 
will be set aside and a new trial awarded. 

Error. 

BROWN, J., dissenting: I am impelled to dissent from the 
opinion and conclusion in this case. 1. The allegations of 
the complaint are to the effect that the defendant received the 
money for his client, and the action is evidently brought to 
recover the money so had and received. There is no evidence 
that the defendant ever received the money or anything else in 
payment of the debt. 

2. If the defendant is to be charged with negligently re- 
leasing the lien on the lumber, which it is claimed he held for 
his client's benefit, that would involve a radical amendment 
to the pleadings and practically a change in the cause of 
action. As no amendment was asked for in the Superior Court 
or in this Court, I think the judgment should be affirmed. 

Cited: Dermid v. R. R., 148 N. C., 190; Settle v. R. R., 150 
N. C., 644; Busbee v. Land Co., 151 N. C., $14. 
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(239 1 
CORPORATION COMMISSION v. RAILROAD-"INDUSTRIAL 

SIDING CASE." 

(Filed 12 December, 1905.) 

Corporation Commission, Powers of-Sidetrac7cs to Industries 
-Reasonableness of 0rde~-Evidence.  

1. Under subhead 15 of section 2, chapter 164, Laws 1899, authorizing 
the Corporation Commission to require the construction of sidetracks 
to industries when the revenue accruing from such sidetrack is suffi- 
cient within five years to pay the expenses of its construction, an 
order requiring. the railroad to construct a spur siding for the use 
of a lumber plant to hold four cars, about one and a quarter miles 
from a station, is not unreasonable, where i t  appears that the lum- 
ber shipped from said siding in two years would yield a revenue of 
$6,000 to the railroad, and the cost to the defendant of constructing 
it (the grading and crossties being furnished by the lumber com- 
pany) would be about $200. 

2. Evidence that the plaintiff was permitted to show that a few years 
ago the defendant maintained a sidetrack a t  this same spot for two 
years without any inconvenience or accident, was competent to show 
the practicability of a sidetrack being established a t  this point. 

BROWN, J., dissenting. 
1 

ACTION by State ex rel. North Carolina Corporation Com- 
mission, upon petition of the Round Pine Lumber Co., against 
the Seaboard Air Line Railway, heard by Judge  M. H. Justice 
and a jury, on appeal from order of the commission, at the 
September Term, 1905, of WAKE. From a verdict and judg- 
ment thereon, the defendant appealed. 

H. E. Norr i s  and S e h d  & M c I v e r  for the plaintiff. 
T. B. Womaclc and P o u  & Fuller for the defendant. 

CLARK, C. J. The Cbrporation Commission Act, Laws 1899, 
chapter 164, section 2, enumerates in twenty-six sub- 

(240) heads the powers conferred upon the Corporation Com- 
mission. Among these, subsection 15 authorizes the 

commission, "To require the construction of sidetracks by any 
railroad company to industries already .established or to be 
established, provided i t  is shown that the proportion of such 
revenue accruing to such sidetrack is sufficient within five years 
to- pay the expense of its construction," and further restricting 
the power by forbidding the .commission to require the con- 
struction of any,sidetrack more than 500 feet. 

The power of the General Assembly to establish a commis- 
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sion to supervise and regulate the rates and operations of 
quasi-public corporatious exercising public franchises has been 
too often decided in the State and Federal Supreme Courts to 
be again discussed. The matter has been discussed, with the 
citation of authorities, R. R. Connection case, 137 N. C., 14 
st seq.; Corporation Commission v. R. R. (Rate Case), 127 
N. C., 283; Express Co. v. R. R., 111 N. C., 463, and in many 
others, among them Corporation Commission v. R. R. ("Track 
scales case"), 139 N. C., 126. 

As to this special matter, which arises under subhead 15, 
authorizing the commission to require the establishment of 
sidetracks for the use of industrial plants, there is, in view 
of the great industrial development of the State, scarcely any 
power granted to the commission that is of greater importance. 
Owing to the exigencies of their business as well as the greater 
cost of land immediately at railroad stations and in towns, 
many factories, and especially most lumber plants, are usually 
situated at some distance from any passenger and freight sta- 
tion, though ordinarily on the line of some railroad. To r s  
quire their products, which are usually shipped in carload lots, 
to be hauled to a distant station, often over bad roads, when 
the trains, perhaps, pass within a few yards of the plant, would 
entail a great and useless expense to the great discouragement 
of such enterprises in our midst. To avoid this, the railroads, 
whenever the receipts, in their judgment, will justify it, 
have for years been putting in such sidings, upon which (241) 
empty cars are placed when called for, and when loaded 
are taken away by some passing train. Such sidings are not 
passenger or freight stations, named in subsections 12, 13, 13a 
and 14, and have not (except possibly in rare instances) any 
agent. 

Prior to the enactment of this provision of the statute, the 
establishment of such sidings rested in the arbitrary will of 
the common carrier, who could also discontinue such sidings 
at will. Such power, it will be seen at once, placed the in- 
dustrial development of the State at the mercy of the railroad 
management, which could mar the prosperity of any plant 
along its line by refusing a siding, or arbitrarily discontinuing . 
it, if establiqhed. This power could be used for both political . 
and pecuniary advantage. Whether it was ever so used or 
not the General Assembly, while not prohibiting the carrier 
from continuing to etablish such sidings at its pleasure, 
deemed it wise to take the power of refusing to grant or con- 
tinue such sidings out of the arbitrary will of the common 
carrier by authorizing the Corporation Commission to require 
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the establishment of such sidings in *roper cases. I t  did not, 
however, substitute the arbitrary powel, of the commission for 
the arbitrary power of the carrier, but it gave the former au- 
thority to require such sidings only when the "revenue accruing 
from such sidetrack is sufficient within five years to pay the 
expense of its construction," and subject also to a review of 
the reasonableness of such order on appeal to the Superio~ 
Court, and by further review as to the rulings on the law to 
this Court. By a subsequent act, Laws 1903, chap. 444, amend- 
ed by chap. 693 of the same year, a penalty is imposed for 
refusiag to receive loaded cars at such sidetracks as well as at 
regular depots or stations-showing that the Legislature was 
advertent to the distinction and digerenee between such sidings 
and '(regular stations." 

I n  the present case, the Corporation Commission, upan pe- 
tition of the Round Pine Lumber Company, ordered the 

(242) establishment of such siding, sufficient to hold four cars, 
on the line of defendant road, at the 24th mile post from 

Raleigh, and about one and a quarter miles north of Merry 
Oaks station. The lumber company agreed to prepare the 
grade for said siding and to furnish crossties for the same, 
and to have the switch lamp for said siding lighted every , 

night while it should be in existence. The Corporation Com- 
mission found that approximately 20,000,000 feet of lumber 
would be shipped by the lumber company from said siding in 
two years, yielding a revenue of not less than $6,000 to the de- 
fendant, and that the cost to the defendant of constructing the 
siding, the grading being done and crossties furnished by the 
lumber company (as offered), would be about $200, and ord- 
ered that upon the petitioner's doing the grading and furnish- 
ing the crossties, the defendant construct on or before 23 
August, 1905, a spur siding as prayed, to hold four cars. 

An appeal to the Superior Court was taken upon the ground 
that the order was unjust and unreasonable; that it would en- 
tail considerable and unnecessary cost upon the defendant, 
which would be taking its property for private purposes with- 
out compensation; that the commission had no right to make 
the order; that the petitioner's mill was 800 yards from the 
defendant's track, and hence the petitioner could.not use the 
siding without hauling that distance or constructing a tram 
road; and, lastly, that putting in the siding would increase 
the hazard in operating the defendant's h a d .  

Upon appeal, in the Superior Court, three issues only were 
submitted, and without exception: 1. Was i t  reasonable that 
the defendant be required to construct the spur siding for the 
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convenience of the petitioner as prayed fo r?  2. I s  the spur 
siding a necessary convenience for the use of the petitioner 
in  the shipment of freight from its saw mi112 3. Will 
the revenue accruing to the defendant from shch spur or (243) 
sidetrack from the shipment of freight, within five years, 
be sufficient to pay the expenses of its construction? The 
jury responded ('yes" to each of these issues and judgment was 
entered, reaffirming the order made by the Corporation Com- 
mission, but extending the time for its execution till 3 Novem- 
ber, 1905. 

Upon appeal to this Court the defendant frankly admits in  
its brief that "the order appealed from does not lessen the 
revenues of the road, but distinctly tends to increase the 
same," and rests its case allhost entirely upon the allegation 
that putting in  the sidetrack would increase the hazard of op- 
crating its road by reason of the additional switch required. 
But this point, if i t  could be made one of law, is not raised 
by the tender and refusal of an issue as to such alleged fact, 
nor was it presented, as might probably have been done, by 
an appropriate prayer upon the first issue. I t  was presented 
as an issue of fact by the argument and evidence, on the first 

% 

issue, to the jury on the trial and the finding upon the issue 
was adverse to the contention of the defendant. There was 
neither any prayer for instruction refused, nor any exception 
to the charge. 

I f  it is competent for us to take judicial notice of such mat- 
ters, we should say that while there is some danger that this 
switch may be misplaced, there is also risk as to any other 
switch on the line of the defendant's road, just as there is 
danger that any rail if not renewed may become worn, or any 
crosstie if not removed in time may become rotten, and cause 
derailments; but these are risks necessarily incident to the 
defendant's business and to be guarded against by its diligence, 
and certainly the supposed danger from adding one switch to 
the great number now on the defendant's line is not a sufficient 
cause, as a matter of law, to reverse the judge's order made 
upon the responses to the issues submitted to the jury, without 
exception from the defendant and without a prayer for 
instruction upon this aspect of the case. - 

There was, as already stated, no exception to the 
(244) 

charge, and the only exception to the evidence is that the 
plaintiff was permitted to show that a few years ago the de- 
fendant's road maintained a spur or sidetrack at  this same 
spot for two years, without inconvenience or accident. This 
was competent, certainly to show the practicability of a side- 
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track being established at that point, and requires no serious 
consideration. Indeed the argument in this Court was chiefly 
upon the evidence whether it showed the order of the coin- 
mission to be a reasonable one, which was properly a matter 
for consideration by the jury and which has been passed upon 
by them under instruction from the court with which the de- 
fendant was satisfied, as it filed no exceptions thereto. There 
was evidence, too, that the facilities offeied the petitioner at 
Merry Oaks were entirely inadequate for the accommodation 
of its shipn~ents, aside from the evidence that it would add 
$5 to $8 to the cost per carload, if the petitioner were required 
t o  ship from that point, and that it would be impossible to 
haul from the saw mill to Merry Oaks in  the winter at  all. 

We affirm the judgment of the Superior Court, and as the 
date of its execution, 3 November, 1905, has now passed, final 
judgment will be entered here directing the execution of the 
work in the same terms as prescribed by the judgment of the 
Superior Court, on or before 15 February, 1906. This course 
was nursued in the Railroad Connectio?z case. 137 N .  C., and 
in other cases therein quoted on page 21. 

Affirmed. 

CONNOR, J., concurring. For the reasons set out in the 
opinion and upon the authority of the cases cited, I concur 
in the opinion of the Court that the statute confers upon the 
commission the power to require the construction of sidetracks ' 

upon the terms and conditions prescribed. Whether the 
(245) order is a reasonable one, was submitted to the jury, 

and anwered by them as set out in the record. To this 
there was no exception. I n  view of the fact that the cause .z 
was tried in that way, I do not care to discuss the question- 
whether what is a reasonable regulation is a question of law 
for the court or a fact to be submitted to the jury. The usual 
rule undoubtedly is that what is a reasonable time, or a rea- 
sonable notice, or reasonable regulation upon the facts admitted, 
or found by the jury, if disputed, is a question of law. The 
practice in regard to the validity of orders made by the Cor- 
poration Commission not being well settled and not having 
been discussed in this case, I do not wish to be understood :IS 

expressing any opinion in regard to it. I do not think the 
exception to His Honor's ruling upon the question of evidence 
is reversible error. There are expressions in  the opinion to 
which I can not give my assent, not being, in my opinion, per- 
tinent to the questions presented for our decision. I simply 
concur in the disposition made of this case. 
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WALKER, J., concurs in the concurring opinion of CONNOR, J. 

BROWN, J., dissenting. 

Cited: Dewey v. R. R., 142 N.  C., 399; Griflm v. R. R., 150 
N. C., 314; Butler v. Tob.  Co., 152 N. C., 420. 

FINCANNON v. SUDDERTH. 
(246) 

(Filed 12 December, 1905.) 

Deeds-Descriptions-Rules of Constvuction. 

1. Where the lines or corners of an adjoining tract are called for in a 
deed or patent, the lines shall be extended to them without regard 
to distance, provided these lines and corners be sufficiently estab- 
lished, azd that  no other departure be permitted from the words of 
the patent or deed, thtin such as necessity enforces or a true con- 
struction renders necessary. 

2. Under the above rule, the words in a deed, "being a corner of a tract 
owned by S, and known as the J tract, and runs west with the line 
of the S tract 228 poles to a stake in the old D line," control the 
other contradictory calls for a "rock," etc., there being no evidence 
as to how the rock came to be a t  the point ?r how long i t  had been 
there. 

3. The rule that whenever it  can be proved that there was a line actually 
run by the surveyor, was marked and a corner made, the party 
claiming under the deed shall hold accordingly, notwithstanding a 
mistaken description of the land in the deed, presupposes that  the 
deed is made in pursuance of the survey, and that the line was 

0 marked and the corner that was made in making the survey was 
adopted and acted upon in making the deed. 

ACTION by W. A. Fincannon and others against Ed. Sud- 
derth and wife, heard by Judge W. A. Allen and a jury, at 
the August Term, 1905, of BURKE. 

Plaintiffs claim the locus in quo under deeds from their 
father, Isaac Fincannon, executed in 1887 for the purpose of 
making a division of his lands. They alleged that defend- 
ants had trespassed thereon. Defendants denied plaintiffs& 
title. For the purpose of fixing their boundaries, plaintiffs 
introduced a. grant issued 1794 to John Hughes, in which the 
call for the southwest corner is a small post oak- 
running thence east, etc. This is indicated on the plat (248) 
so-"L P 0.'' They introduced a deed from C. A. Cilley, 
commissioner, appointed in a proceeding instituted for the 
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purpose of partitioning the lands of John Sudderth to B. A. 
Berry, bearing date 25 March, 1882, describing the land con- 
veyed as a part of the John Hughes grant. They nexi in- 
troduced a proceeding for the partition of the lands of B. A. 
Berry, and a deed from the commissioners to Mrs. Sudderth, 
calling for "a post oak and running east with Cannon's line 
158 poles to a small pine," etc. 

They introduced a deed from B. A. Berry to Isaac Fincan- 
non dated 1876-a deed from Dean to Berry dated 1871. These 
deeds call for "a rock near a small branch and 22 poles north 
of the railroad, being a corner of a tract of land owned by 
the heirs of S. A. Sudderth, deceased, and known as the John- 
son tract, and runs west with the line of the Sudderth tract 
228 poles to a stake in the old Jonathan Duckworth line," etc. 
They introduced three deeds executed 21 April, 1887, from 
Isaac Fincannon to each of the plaintiffs, all calling for the 
Berry line, as the northern boundary. Plaintiffs introduced 
one Hudson, who testified that he had seen line run from the 
post oak. I t  had been pointed out as John Sudderth corner. 
He looked at it-three marks on it-letters "J. 8.)' on west 
side. Had never seen land run from rock. Mr. Denton testi- 
fied that he run Sudderth Iand by Cilley deed. Began at post 
oak and run east-old marked line-thickly marked-found 
pointers at end of line. There was testimony that Berry said 
the pose oak was his corner. Defendant introduced Mr. Huff- 
ham, yho testified that he surveyed the land when Berry con- 
veyed to Finoannon for the purpose of making deed. "Begun 
center of railroad-run north to rock, understood i t  to be cor- 
ner of S. A. Sudderth's tract and Hughes grant-also known 
as Johnson tract, rock there. Begun at  E,  then to G, at Duck- 
well's line-then to I-then to J from E to G, known as line 
of' Sudderth tract-was marked then and now. At G pointers. 
Do not think I marked line. Marked line from G to I. Never 
heard of line from P 0 t?3l this suit," etc. There was 
evidence tending to show that Fincannon had been in (249) 
possession of land to line from post oak east for many 
years. Plaintiffs insisted that their northern boundary was 
the southern boundary of Berry line-from post oak east. That 
the call for rock was a mistake, and that the controlling call 
was for Sudderth-Johnson land, They requested His Honor to 
instruct the jury: "The calls .in the deed under which plain- 
tiffs claim are: Beginning on a rock near a small branch and 
22 poles north of the railroad, the same being a corner of a 
tract of land owned by the heirs of S. A. Sudderth, deceased, 
or the heirs of John Sudderth, deceased, and known as the 
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Johnson tract, and runs west with the line of Sudderth tract 
228 poles to a stake in the old John Duckworth line, and the 
court charges you that if the jury can find and fix the line of 
the tract so called for, and if i t  was marked or defined at the 
time the plaintiffs' deed was executed, that the calls of the 
plaintiffs' deed would be controlled by the call for the Sudderth 
or Johnson tract, and would go to and run with it to the old 
Jonathan Duckworth line, if the Jonathan Duckworth line can 
be located, and this would fix the boundary of the plaintiffs' 
land." His Honor declined this instructiqn and intimated that 
he would charge the jury that if they found from the evidence 
that at  the time of the execution and delivery of the deeds 
under which plaintiffs claim there was a contemporaneous sur- 
vey of the lands conveyed thereby for the purpose of locating 
the lines and boundaries thereof and the line was located and 
run with the line E G, and that it was the intention of the 
grantor and grantees that i t  should run with the red line, then 
said line would be the boundary of the plaintiffs' land, not- 
withstanding the calls in said deeds." Plaintiffs excepted, sub- 
mitted to judgment of nonsuit and appealed. 

J. T. Perkins for the plaintiffs. 
Avery & Ervin for the defendants. . 

(250) CONNOR, J., after stating the case: The  ole ques- 
tion presented by the plaintiffs' exception to His  Hon- 

or's ruling is whether, by a proper construction of the deed 
from Berry to Isaac Fincannon, the call for the Sudderth-John- 
son tract shall control the other calls, thus making the south- 
ern boundary of that tract their northern boundary. The third 
rule for construing the language used in deeds in respect to 
boundary laid down by CHIEF JUSTICE TAYLOR in Chewy v. 
Xkade, 7 N. C., 90, is : "Where the lines or corners of an adjoin- 
ing tract are called for in a deed or patent, the l h e s  shal lbe ex- 
tended to thew without regard to distance, provided these lines 
and corners be sufficiently established and that no other depart- 
ure be permitted from the words of the patent or deed, than 
such as necessity enforces or a true construction renders nec- 
essary." The reason of the rule is stated with his usual clear- 
ness by the learned CHIEF JUSTICE. This is the leading case on 
the question of boundary in our qeports and has been uniformly 
followed, the last case in which i t  is discussed being Hill u. 
Dalton, ante, 9. Applying the rule to the deed in question, 
we would hold that the words "being a corner of a tract of 
land owned by the heirs of S. A. Sudderth and known as the 
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Johnson tract, and runs west with the line of the Sudderth 
tract 228 poles to a stake in  the old Jonathan Duckworth line," 
would control the other calls when contradictory. The defend- 
ants, however, contend that another rule should be invoked and 
applied by which the call for the "rock," followed by the other . 
calls running therefrom, shall control and thereby discard the 
call for the Sudderth-Johnson land. 

I n  Cherry v. Blade, supra, the rule is thus stated: "When- 
ever i t  can be proved that there was a line actually run by the 
surveyor, was marked and a corner made, the party claiming 
under the patent or deed shall hold accordingly, notwithstand- 
ing a mistaken description of the land in the deed or patent." 
I t  was this rule which His Honor intimated he would 
instruct the jury to apply in locating plaintiffs' deed. (251) 
There can be no question that this Court has frequently 
approved and applied it. The last instance in which it was 
discussed and the cases in  which i t  was applied reviewed, is i n  
a well considered opinion by MR. JUSTICE DOUGLAS in Elliott 
v. Jefferson, 133 N. C., 207. We could add nothing to the ex- 
haustive and satisfactory review of the authorities in  that case. 
Quoting the language used in  Safret v. Hartnwm, 50 N. C., 
185, he says: "This rule presupposes that the patent or deed 
is made in pursuance of the survey, and that the line was 
marked and the corner that was made in making the survey 
was adopted and acted upon in making the patent or deed, 
and therefore permits such line and corner to control the pat- 
ent or deed, although they are not called for, and do not make 
a part of it." The plaintiffs insist that there is no evidence 
tending to show that at the time of, and with a view to the 
making of the deed by Berry, or at any other time, the line 
contended for by defendants was surveyed and marked and 
corner marked. The only witness introduced by defendants 
was Mr. Huffham, who says that he surveyed the land and 
understood the rock to be the cornef of S. A. Sudderth's land 
and Hughes' grant-also known as Johnson tract; he found 
marks but did not mark line. I t  is evident that he supposed 
that he was on Sudderth line. This testimony does not bring 
the case within the rule which defendants invoke. I t  is evi- 
dent from the other testimony that Fincannon's northern boun- 
dary was regarded and treated as the Sudderth line. The evi- 
dence appears to be conclusive that the post oak is the begin- 
ning point in the Sudderth-Johnson line, being the same as 
the Hughes grant, and that Berry claimed it as his corner. 
After his death the same line was recognized by his rkpresenta- 
tives, the deed made by the commissioners in the proceeding 
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for partition, calling for "a post oak and running east with 
Cannon's (which we understand to be Fincannon's) line." 

There is no evidence as to how the rock came to be at 
(252) the point found by Huffham, or how long it had been 

there. I t  is much more probable that a mistake was 
made in locating the rock than that the parties intended to 
depart from the old marked Sudderth line. I t  was in evidence 
that Fincannon had been in possession of the Sudderth line 
for thirty-five years, and that Berry never cut wood south of 
that line. There is no serious controversy in respect to the 
law. We think His Honor gave undue weight and force to 
Mr. Huffham's testimony. I t  does not bring the case within 
the principle upon which defendant's contention must rest. The 
plaintiffs were entitled to the instructions for which they 
prayed. The judgment of nonsuit must be stricken out and a 
new trial had. 

New Trial. 

, Cited: Whitulcer v. Cover, post, 284; Lance v. Rumbough, 
150 N. C., 2 5 ;  Land Co. v. Erwh, Ib., 43. 

SHERRILL v. RAILROAD. 

(Filed 12 December, 1906.) 

Railroads-Crossings-Master and Servant-Employee Work- 
ing Near Trac7c-NegZigence-Contributory Negligence. 

1. One who enters on a public railroad crossing is required to look and 
listen, and when he fails in this duty and is injured in consequence, 
the view being unobstrucJed, under ordinary conditions such person 
is guilty of contributory negligence. 

2. Negligence having first been established, facts and attendant circum- 
stances may so qualify the obligation to look and listen, as to re- 
quire the question of contributory negligence to be submitted to the 
jury, and in some instances the obligation to look and listen may be 
altogether removed. 

3. The above principle, with its limitations, applies with peculiar force 
to those whose duties, by contract with the railroad, call them to 
work on or upon the tracks or frequently to cross the same. 

4. Where the testimony of the plaintiff tended to show that his duties 
by contract with the defendant railroad caused him to work almost 
on t& track and frequently required him to be upon and across it, 
and that while so engaged he was run over by an engine of the 
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defendant which had come'upon him without any warning, and 
which warning was required both by the custom and rules of the 
railroad, and that he had just looked and listened both ways, and 
the way then appeared clear: Held, that a nonsuit was erroneous 
as the question of contributory negligence must be left t o  the jury 
to determine under proper instructions. 

(253) . , 
ACTION for personal injuries caused by alleged negli- 

genc.e of defendant, heard by Judge W. B. Coumcill and a jury, 
at May Term, 1905, of CATAWBA. The ordinary issues were 
raised by the pleadings. 

There was evidence tending to show that the plaintiff was 
at the time of the injury engaged in superintending the con- 
struction of a union depot at Helena, Ga., for the defendant 
and the Seaboard Air Line Railway Companies. The tracks 
of the two railroads crossed each other at right angles and 
the depot was being constructed in one of the angles and within 
a few feet of the tracks, and within the yard limits of the 
defendant at that point. The plaintiff's duties required him 
to cros's and recross the defendant's track at frequent intervals 
in order to properly superintend the construction of the work. 
The depot which was being built had two fronts, one facing 
the track of the defendant, and the other the track of the 
Seaboard. 

The defendant's employees were accustomed to give warn- 
ing of the approach of, the trains at that point by sounding 
the whistle and ringing bhe bell, and the rules of the com- 
pany required that adequate warning should be given. On 
the occasion when the plaintiff was injured, no warning of 
any kind was given, and the plaintiff, in endeavoring to croes 
the track, was struck by one of the defendant's trains and 
severely injured. The .plaintifl, who was the only witness 
examined, speaking to the main features of the charge, testi- 
fied as follows : "I was setting door and window frames. 
After I got them set, I stepped across the Southern and (254) 
wdked up and down to see if the frames were level. 
There was a belt over the doors and windows, rmning around 
the whole building, and the frames had to  be on line at the 
top. I stepped across and walked up and down the platform 
to see if these frames were on a line; I had to get, off to do 
'this, and could not have done it properly any other way. The 
Seaboard train was standing across the Southern and I walked 
to the side of the depot on .the Seaboard line, and cautioned 
the men about letting blocks of timber fall from the building. 
I pulled out a piece of scantling 4x6, that had fallen from 
the building, and walked back across the Southern on to the 

191 



I N  T H E  SUPREME COURT. [I40 

platform, and gave a few steps, and the Seaboard train was 
then pulling out. I made straight back to my men. I don't 
think I walked over 15 feet. I walked straight to the men 
across the road and the engine of the Southern caught me. I 
had'no notice or knowledge of the presence of the engine 
until I was struck. I did not hear the ringing of the bell, 
nor a signal of any kind. I t  was not more than half a minute. 
I lookedu and sa; the Seaboard train, just started, and. was 
about stepping across the road. I don't think I walked .more 
than 15 feet when the engine struck me. I can not tell at what 
speed the engine was running; it was all done so quick I could 
not see. I was walking right fast. When I started down the 
Southern the last time, returning to my men, I looked back 
and the Seaboard was on the crossing, moving off. I looked 
both ways and there was nothing there. I looked both ways , 
and did not hear anything. I heard nothing. I heard the 
rumbling of no car and no whistle. I was using every pre- 
caution I could." 

On cross-examination he stated that when he started down 
the Southern track the last time, he was 10 or 12 feet from 
the Seaboard track, and looked both ways. He then walked 

nearIy 30 feet before he undertook to cross, or something 
(255) like 20 feet, and did not look back again. He walked 

down the track and stepped over, and that if he had 
looked just as.he stepped on the track, he c,ould have seen the 
train which struck him; that he was not struck just as he 
stepped on the track, but just as he was making the last step 
off the track. At the close of the testimony, on motion, the 
court directed a nonsuit and the plaintiff excepted and appealed. 

W .  C .  Feimster and M. H .  Yount for the plaintiff. 
8. J. Ervin for the defendant. 

HOKE, J., after stating the case: We have held in Cooper 
v. R. R., ante, 209, that one who enters on a public railroad 

- crossing is required to look and listen, and when he fails in 
this duty and is injured in consequence, the view being unob- 
structed, under all ordinary conditions such person is guilty of 
contributory negligence. It is further held that negligence 
having been first established, facts and attendant circumstances 
may so qualify this obligation to look and listen, as to require 
the question of contributory negligence to be submitted to the . 
jury, and in some instances the obligation to look and listen 
may be altogether removed. 

The principle, with its limitations, applies, wk think, with 
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peculiar force to those persons whose duties, by contract rela- 
tion with $he railroad company, call them to work on or upon 
the railroad tracks, or frequently to cross the same, and is 
sus$ained by abundant authority. Cooper v. R. R., supra; 
Erickson v. R. B., 41 Minn., 500; Shearman & Redf. on Neg., 
see. 476; Laverentz v. R. R., 56 Iowa, 689; Nixon v. R. R., 
84 Iowa, 331; Rodrian v. R. R., 125 N.  Y., 526; Jennings v. 
R. R., 112 Mo., 268. 

I n  Shearman & Redfield, supra, it is said: "A traveler must 
look in every direction * * * but circumstances may ex- 
cuse him from looking more. than once. There is no arbitrary 
rule requiring him to look constantly. 

I n  Rodrian v. R. R., supra, Agnew, J., said (quoted also (256) 
in Cooper v. R. R., supra) "But where one has looked 
for an approaching train it would not necessarily follow as 
a rule of law that he was remediless because he did not look 
at the precise place and time, when and where looking would 
have been of the most advantage." 

The facts in Jennings v. R. R., are very similar to the one 
before us so far as the obligation to look and listen is con- 
cerned. As pertinent to the question they are stated thus: 
"Plaintiff, before passing these cars, looked west along the 
street he was traveling,'and saw it was open. He could not 
see south on the second sidetrack because of cars on the  first. 
He looked in that direction, however, saw no one on top of 
any car, and heard no engine bell ringing, though he saw the 
smoke from an engine. He crossed over the first track, upon 
which the cars were standing, and while looking north at the 
approaching train on the main track, stepped upon the side- 
tracks without again looking south, and was immediately struck, 
knocked down and run over b r  some freight cars, five in num- 
ber, which had been kicked by an engine from a point 300 or 
400 feet south of Lesperance street." On these facts, there was 
verdict and judgment for the plaintiff, and in affirming the 
judgment the court held that "the rule that a person who goes 
on a railroad track or purposes crossing it, must use his eyes 
and ears to avoid injury, and if he neglects to do so he cannot 
recover, notwithstanding the negligence of the company, is not 
of universal application, but has exceptions under exceptional 
circumstances, 'and the facts of this case make an exception 
to the rule." 

Applying these decisions to the facts testified to by the 
plaintiff, we hold there was error in directing a nonsuit. The 
plaintiff's duties by contract with the company (whether 
through himself or under his employer, who was a contractor 
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with the company, makes no difference) caused him to work 
almost on the track, and frequently required him then and 

there to be upon and across it. While so engaged, 
(257) he was run over by an engine of the defendant cpm- 

pany, which had come upon him without any warning, 
and which warning was required both by the custom and rules 
of the company. More than that, he had just looked and lis- 
tened both ways, not at  the precise time when he started to 
cross the track, but only several seconds before, and the way 
then appeared clear. H e  says half a minute, but, as a matter 
of fact, you could walk the distance he says he went, and at  
the rate he says he was moving, in  five or six seconds. TO hold 
him to a constant looking would disqualify him from doing 
his work, and as a matter of law i t  is not required of him. 

I f  the negligence. of the defendant is properly established, 
we are of opinion that on the evidence, set forth in this case, 
the question of contributory negligence must be left to the 
jury to determine under proper instructiong, and on the facts 
as they shall find them. The case, we think, comes within 
the principles so clearly stated in  Smith v. R. R., 132 N. C., 
825. There is error a d  a new trial is awarded. 

New Trial. 

Cited: Raq v. R. R., 141 N. C., 86; In,man v. R. R., 149 
N. C., 126;  Farris v. R. R., 151 N. C., 491; Trull v. R. R., Ib., 
551. 

McADEN v., PALMER. 

(Filed 12 December, 1905.) 

Entries and G~ants-Registration-Xtatute of Limitations- 
Trusts am? Trustees-Constructive Notice-Laches. 

1. In an action for trespass commenced in 1902, in which defendants 
ask to have plaintiff declared trustee of the legal title for them, 
where plaintiff claims under an entry laid and surveyed in 1859, 
grant issued in 1867, and registered in 1884, and defendants claim 
under an entry laid in  1854, surveyed in 1855, entry price paid in 
1858, and grant issued and registered in 1896: Held, that the de- 
fendants are barred under section 158 of The Code. 

2. Section 158 of The Code covers all causes of action equitable or legal, 
not otherwise provided for. It bars the assertion of an equity as 
well as any other cause of actidn, unless there are circumstances 
which take the case out of the statute. 
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3. The registration of the plaintiff's grant in 1884 vested the legal title 
in him and was constructive notice to all the world that he claimed 
the land as his own. 

4. If the defendants had shown possession of the land, their delay of 
eighteen years in suing would not have precluded them from seeking 
the aid of the court in converting the plaintiff into a trustee for 
their benefit, but as- they show no such possession, they have slept 
on their rights too long. 

ACTION by J .  13. McAden, Trustee, against John Palmer 
and others, heard by Judge G. 8. Perguson, and a jury, at  the 
-4ugust Term, 1905, of CHEROKBE. 

This was an action to recover damages for cutting timber 
on certain land claimed by the plaintiff. The jury found, 
among other facts, that the defendants, Barnes, Williams and 
Van Roden, had wrongfully trespassed, and assessed the dam- 
age at $261.72. From the judgment rendered, the defendants 
appealed. 

Dilla~d & Bell for the plaintiff. 
E. B. Nowell for the defendants. 

BROWN, J. (1) The principal question appearing (269) 
upon the record, which it is necessary for us to con- 
sider, is that presented by the eighth issue: "Is the defend- 
ants' claim of equity to have the plaintiff declared trustee of 
the legal title for them, barred by the statute of limitations?" 

The defendants claim the locus in, quo under an entry laid 
by one John P. Puett, 3 November, 1854. The survey was 
made on 22 February, 1855, and the entry price paid on or 
before 9 September, 1858. John Puett transferred his entry 
to D. S. Puett, who, on 21 December, 1896, obtained a grant 
and registered it. 

The .plaintiff claims under entries by J. R. Dyck laid in 
d p r i l  and May, 1859, surveyed.27 May, 1859, grant issued 
November, 1867, and was registered 6 June, 1884. 

This action was commenced 6 December, 1902. We think 
the defendants barred under section 158 of The Code, which 
provides that an action for relief, not otherwise provided for, 
must be commenced within ten years after the cause of action 
accrues. The learned counsel for the defendants, Mr. Nor- 
vell, admitted in his able argument that Ritchie v. Fowler, 
132 N. C., 790, is a direct authority against him, and we are 
unable ourselves to distinguish between the cases. Under that 
authority, these defendants' cause of action accrued 6 June, 
1884, when the grant issued upon the Dyck entries was regis- 
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tered. I n  that case the preseit CHIEF JUSTICE, speaking for 
the Court, says: "The registration of the Herrin grants in 
1872 was constructive notice to the plaintiff and those under 
whom he claims, and in the absence of evidence showing that 
the statute did not run by reason of coverture, infancy, etc., 
the plaintiff is barred by failure to take this action within ten 
years from October, 1872. Code, see. 158." 

Puett perfected his equity and right to call for the grant by 
paying to the State the purchase money in 1858, but he and 
his assignee, D. S. Puett, waited until 1896 before calling for 
the grant. During these thirty-eight years there is no evi- 

dence of any possession upon the part of the defendants 
(260) or of those under whom they claim. I n  fact, there is 

no evidence of possession until about 1902, when the 
defendants, Barnes, Williams and VanRoden, entered and cut 
timber upon the land. 

The section (158) of The Code is so broad and comprehen- 
sive in its terms that it covers all causes of action, equitable 
or legal, not otherwise provided for. I t  bars the assertion 
of an equity as well as any other cause of action, unless there 
are circumstances which take the case out of the statute. The 
grant, registered in 1884, vested the legaI title in the grantee. 
Registration has been held heretofore by this Court to be con- 
structive notice to all the world that the grantee claimed the 
land as his own. Ritchie v. Fowler, supra. "The legal title 
vesting in the first grantee drew the constructive possession 
which continued until there was an ouster." Janney v. Black- 
well, 138 N. C., 442. The attempted ouster did not take place 
until 1902 (as we gather from the meagerly reported evidence), 
eighteen years from the registration of the plaintiff's grant. 
During this period, the plaintiff was exposed to an action by 
Puett and his assignees, and could have been converted into 
a trustee for their benefit, had they not slept on their rights. 

The kind of trust which the defendants seek to impress upon 
the legal title to the land in the plaintiff is not an express 
trust created by the Iangvage of the parties, the terms of which 
were agreed to and assumed voluntarily. I t  is in the nature 
of an implied trust and requires the affirmative action of a 
court of equity to give it vitality. Bispham Eq., pp. 99, 125. 
Independently of statutes of limitation, courts of equity uni- 
formly decline to assist a person who has slept on his rights 
and shows no excuse for his delay in asserting them. "Laches 
and neglect are always discountenanced, and, therefore, from 
the beginning of this jurisdiction there was always a limitation 
to suits in this court." Smith v. Clay, 3 Bro., Ch. 640; 
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Speidel v. Hemrici, 120 U.  S., 387. We note this to (261) 
show that the time, within which an equity will be en- 

* forced, has always been subject to a limitation independent of 
acts of legislation. 

"That one may preclude himself by his laches from assert- 
ing a right which itherwise a court "would help him enforce, 
there are abundant authorities to show; but to do so in any 
case there must be something on his part which looks like an 
abandonment of the right, or an acquiescence in its enjoyment 
by another, inconsistent with his own claim. We have searched 
in vain for a sinde instance in which the court has withheld 

c 2  

its aid in the enforcement of an eauitv on the'ground of the 
lapse of time when the party seek;ngvit has h&self been in 
the continued possession of the estate, to which that equity 
was incident." If the defendants had shown possession of 
this land or such acts of ownership as indicate and establish 
possession, their delay in suing would not have precluded them, 
even now, from seeking the aid of the court in converting the 
plaintiff into a trustee for their benefit; but as they show no 
such possession, they have slept on their rights too long. There 
being no suggestion of coverture or infancy or other disability, 
and no possession, we can discover no reason why section 158 
should not apply to the defendants' cause of action, although 
equitable in its nature, as well as any other. 

As between the State and himself, having paid the purchase 
price, Puett could call for a grant at any time. The lapse of 
time would not hurt him. Gilchsrist v. Middleton, 107 N: C., 
678. But, as between himself and the State's grantee for 
value, he must assert his equity within the time fixed by the 
statute or lose it. I t  is suggested in the defendants7 brief that 
the decision in Ritchie v. Fowler, supra, will unsettle "fully 
one-third to one-half the land titles in Western North Caro- 
lina." While we regret this, we are not responsible for the acts 
of the law-making power. Statutes of limitation are 
statutes of repose, and intended for the prevention of 
litigation and the security of titles. They are subject (262) 
to the authority and wisdom of the General Assembly. 

(2) I t  is stated in the defendants7 brief that "the court 
erred in admitting the evidence of Hays and Keener, relative 
to locating any of these lands." The brief does not point out 
the particulars in which His Honor is alleged to have erred; 
nevertheless, we have examined the evidence and fail to dis- 
cover any error upon the question of location of the plaintiff's 
grants. I n  the'language of their counsel's brief "upon the 
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JONES v. CASUALTY Co. 

question of location, the judge followed the law as laid down 
by a long line of time-honored precedents." 

Affirmed. . 
WALKER, J., did not sit. 

Cited: Fruxier v.  Gibson, post, 279 ; J o h t o n  v. Lumber 
Co., 144 N. C., 118; Fraxiea v.  CheroLee Indians, 146 N. C., 
480; Phillips v. Lumber Co., 151 N.  C., 521. 

JONES v. CASUALTY GO. 

(Piled 12 December, 1905.) 

Insurance Policies-Rules of Construction-Provisos-Repug- 
nard Clauses-BZood Poisoning. 

1. Where in the main body of an insurance policy there is a definite 
stipulation of indemnity in case of disability arising from certain 
specified diseases, blood poisoning being one expressly named, various 
provisos entirely withdrawing blood poisoning from the operations 
of the policy can not avail to defeat the plaintiff's recovery for the 
indemnity for disability arising from said disease. 

2. In the construction of insurance policies, all doubt or uncertainty as 
to the meaning of the contract, shall be resolved in favor of the 
insured. 

3. While clauses in  a contract apparently repugnant must be reconciled 
if it can be done by any reasonable construction, yet a proviso which 
is utterly repugnant to the body of the contract and irreconcilable 
with it, will be rejected. 

4. A subsequent clause irreconcilable with a former clause and repugnant 
to the general purpose and intent of the contract, will be set aside. 

(263) ACTION on an insurance policy for an indemnity of $5 
per week for 26 weeks, tried before Judge M. H. Justice, 

at the July Term, 1905, of MCDOWELL. 
A jury trial was waived, and from the findings of fact by 

the court i t  appeared that the plaintiff, being the holder of an 
ordinary health policy in defendant company, on 29 Novem- 
ber, 1902, received-a small scratch on the hand, that the same 
began to inflame; blood poisoning developed, and on 3 De- 
cember, 1902, the plaintiff's arm was of necessity amputated; 
that the plaintiff was rendered incapable of performing any 
kind of manual labor and continued so disabled for a term 
of 26 weeks, for which time he sues for the stipulated indem- 
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nity; that all the former preliminary requirements have been 
complied with on the part of the plaintiff, and proof of the 
plaintiff's disaibility for 26 weeks duly filed with defendant 
company. There was judgment for the plaintiff at  the con- 
tract rate and the defendant excepted and appealed. 

D. E. Budgins for the plaintiff. 
J. W. Pless for the defendant. 

HOKE, J., after stating the case: The policy, section 4, con- 
tains a definite stipulation for indemnity at $5 per week, not 

. to exceed 26 weeks, in case of disability arising from certain 
specified diseases, blood poisoning being one expressly named. 
This disease bejng evidently the direct and controlling cause 
of the disability, as a matter of first impression, the right of 
the plaintiff to recover would seem to be clear. The policy, 
however, having given this assurance of indemnity, then takes 
up the matter of provisos by way of restriction and stipulates 
further: 1. That this policy shall not apply to any ill- 
ness or disease whatever except those named. 2. That (264) 
i t  shall not apply to any disease which is complicated 
with, or results from any disease not herein9named, etc. 3. 
Nor to any disease or illness which results from injury, etc. 
4. Nor in effect to anv disease which develous or results from 
those diseases that are named, etc. 

There are many other limitations and restrictions in the 
policy, for as my Lord Coke would say, the "etc." meaneth 
much; but those set out are enough to show that if these pro- 
visos can prevail, blood poisoning is entirely withdrawn from 
the operation o'f the policy, and any and all stipulation for 
indemnity concerning it effectually removed. So fa r  as we 
are informed, blood poisoning is not considered as one of the 
primary or idiopathic diseases. I t  is a toxic condition of the 
blood caused either from or through a surface wound or some 
internal lesion, or from the breaking down of tissue incident 
to an existent or precedent disease, and thereby producing sup- 
puration. As to this disease, therefore, these provisos remove 
every possible condition where the disease can occur, and, if 
u'pheld, would, as stated, entirely set aside the definite contract 
for indemnity contained in a former clause of the policy. Such 
a result cannot be permitted and is  not sustained by authority. 
I t  is established doctrine in  construing these 'policies that 
doubts shall be resolved in favor of the insured. As stated in  
Vance on Insurance, p. 592: "Probably the most important 
general rule guiding the courts in the construction of insurance 
policies is that all doubt or uncertainty, as to the meaning of 
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the contract, shall be resolved in favor of the insured." And 
speaking of certain kinds of special insurance, this author 
further says: "This rule, it is well settled, applies in full 
force to those contracts of special insurance which, unfortu- 
natelv for both insurers and insured. are often filled with nu- " 
merous conditions, the legal significance and economic purpose 
of which are alike uncertain." I n  EendAck v. Irwlurance Co., 

124 N. C., 315, it is held: "The uniform rule of con- 
(265) struction of insurance policies is that, if reasonably sus- 

ceptible of two constructions, that one shall be adopted 
which is most favorable to the insured." 

Another principle applicable to the case before us, and 
equally well established, is that while clauses in a contract ap-. 
parently repugnant must be reconciled if it can be done by 
any reasonable construction, yet, a proviso which is utterly 
repugnant to the body of the contract and irreconcilable with 
it, will be rejected; likewise, a subsequent clause irreconcil- 
able with a former clause and repugnant to the general pur- 
pose and intent of the contract, will be set aside. Hawkins 
v. Lumber Co., 139 N. C., 160; Bishop on Contracts, secs. 386 
and 387; Devlin on Deeds, sec. 838; Beach on Modern Law 
of Contracts, see. 718. 

Our conclusion is that, as to blood poisoning, the various 
restrictive provisos are entirely repugnant to the definite stip- 
ulation of indemnity contained in the main body of the con- 
tract, and are contrary to the general intent and purpose of 
the policy, and "cannot avail to defeat the plaintiff's recovery. 

Judgment Affirmed. 

Cited: R. R. v. Casualty Co., 145 N.  C., 118; Modlin v. 
R. R., Ib., 222; Davis v .  Frazier, 150 N.  C., 451. 

(266) 
ROSE v. DAVIS. 

(Filed 12 December, 1905.) 

Cattle Running at Lmge-hTonresidents-Burden of Proof- 
Penalty-Special Proceeding for Partition-Collateral At- 
tack. 

1. In  an action to recover the penalties provided in section 2319 of The 
Code for illegally ranging cattle and sheep in Swain County, in 

- order to justify the defendants in ranging their cattle and sheep 
the burden is upon them to show that they own an estate in land 
in said county for one year or other higher estate, and the question 
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of the defendants' good faith and bona fide claim of title to land 
does not enter into the case. 

2. Under section 2319 of The Code, if a nonresident owns an estate in 
land in the county for one year, or other higher estate, he may 
bring into the range twenty head of the beast mentioned. If he 
brings in more than twenty, he must show such an estate in two 
hundred acres of land for every additional twenty head. 

3. Although the summons in a special proceeding is not in the record, 
yet where i t  sufficiently appears in the affidavit and order for publi- 
cation that ,  a summons was issued and that a return was made , 
thereon that the defendants could not be found "after due search"; 
that  the defendants are nonresidents and have an interest in the 
property, etc., and the notice of pubiication 1s in the record and is 
full and explicit, and where i t  appears the land was sold for parti- 
tion, the purchase money paid, the sale confirmed and deed made in 
due form: Held, there are no defects sufficient to avoid the sale. 

ACTION by Q. L. Rose against J. R. Davis and others, heard 
'by Judge G. 8. Perguson and a jury, at the July Term, 1905, 
'of SWAIN. From a judgment for the defendants, the plaintiff 
appealed. 

This is an action brought by the plaintiff'under section 2319 
of The Code, for the penalties mentioned therein. That section 
of The Code is as follows: "If any person who shall be a resi- 
dent citizen of another State or one of the territories, 
shall drive or cause to be driven into any county in (267) 
this State, any horses, mules, hogs, cattle or sheep, be- 
tween 1 April and 30 November, and suffer them to run at 
large in any marsh or forest range in this State, he shall for- 
feit $5 for each head so permitted to run at  large to anyone 
who may sue for the same, or proceed by attachment, in case 
the offender is not to be found, one-half to the party suing 
for the same, the other half to the school fund of the county. 
Provided, this section shall not apply to any nonresident, who 
for the time being, may own in said county any estate in land 
for one year, or other higher estate, unless such nonresident 
shall bring into the range more than twenty head of any of 
said beasts for. every two hundred acres of land owned by 
him in  manner aforesaid in said county." There are other 
provisos, but they are not material to this case. 

Fry  & Rowe for the plaintiff. 
No counsel for the defendants. 

BROWN, J. I t  was admitted and found on the trial that 
plaintiff was a resident of this State and that the defendants 
were nonresidents. The plaintiff offered evidence to the effect 
that the defendants, in the year 1903, between 1 April and 30 
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November, drove or caused to be driven into Swain County 220 
head of sheep and cattle, and ranged them in the forests of 
the Smoky Mountains in said county. The defendants offered 
evidence to the effect that they drove only 120 head, and also 
evidence tending to show that they had such an estate in 1200 
acres of land in said county as would justify them for driving 
that number of sheep and cattle into said county by bringing 
themselves within the purview of the first proviso contained 
in  section 2319 of The Code. 

The plaintiff seeks to recover the penalty provided in the 
act for illegally driving and ranging 120 head of sheep 

(268) and cattle in Swain County. The court submitted cer- 
tain issues to the jury, to which there was no exception. 

The first issue was as follows: Did the defendants or either 
of them drive or cause to be driven between 1 April, 1903, and 
30 November, 1903, unlawfully and without right or authority 
into the county of Swain, in the State of North Carolina, 
cattle or sheep, and unlawfully and without right or authority 
range or cause to bb ranged in the forests and commons in said 
county and State, and cause them to run at large in the forests 
of said county; and if so, how many? Answer: NO. 

The defendants contended that they did not drive more than 
120 head of cattle and sheep during the said year and sought 
to justify by showing a claim or title to certain land. His 
Honor charged the jury, among other things, that if the de- 
fendants believed in good faith, at the time they drove or 
caused to be driven into Swain County cattle and sheep and 
ranged them in Swain County that they had a bona fide claim 
or title to 1200 acres of land in Swain County, then they 
would have been entitled to range in Swain County 120 head 
of cattle and sheep, without being liable for the penalty there- 
for. In. this instruction there was error. The question of 
t,he defendants' good faith or bona fide claim does not enter 
into the case. I n  order to justify the defendants in ranging 
a t  large their cattle and sheep in Swain County the burden 
is upon them to show that they own an estate'in land in said 
county for one year or other higher estate. Under the pro- 
visions of section 2319 of The Code, if a nonresident owns 
such an estate in land in said county, then he may bring into 
the range 20 head of the beasts mentioned in the statute. I f  
he brings in  more than 20 head of such beasts to range, then 

he must show such an estate in 200 acres of land for 
(269) every additional 20 head which he may turn into the 

range. 
I t  is contended hy the plaintiff that the special proceeding 
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for partition, entitled Samuel L. D m i s  et al. v. James A. 
Sparks and others, under which defendants seek to es- 
tablish title to certain lands, is null and void for irregu- 
larity and so much so that it may be attacked collaterally. 
We have examined it with care and do not find any grave 
irregularity in it, certainly nothing that avoids. it on the face 
of the record. Although the summons in the special proceed- 
ing is not in the record, it sufficiently appears in the affidavit 
and order for publication that a summons was issued and that 
a return was made thereon that the defendants could not be 
found after due search. The affidavit for publication sets out 
the return of the sheriff and avers that defendants cannot be 
found "after due search." This is tantamount to "due dili- 
gence." I t  further states that defendants are nonresidents of 
this State arid that they have an interest in the property, the 
subject of the action and in the jurisdiction of the court. The 
order of publication is equally full and explicit in its recitals, 
and it appeah that due publication was made of the summons 
according to, law. The notice of publication is set out in the 
record and it is full and explicit. The land was sold for par- 
tition and dhe purchase money paid by the purchaser, the 
sale confirmdd and deed made to him by Everett, the commis- 
sioner, in dub form. 

We find do defects in the proceeding sufficient to avoid the 
sale, much ss to oust the jurisdiction of the court. 

New Tri 'I 1. 

1 HYATT v. DEHART. 

/ (Filed 12 December, 1905.) 

Tax-Election-I1?~junctions-Findings of Fact-Prw- 
tice. 

n order dissolving a restraining order, which had been granted until 
the hearing, against a tax levied by virtue of an election, authoriz- 
ing a special school tax, will not be reversed where the evidence 
was conflicting and the judge found as facts that one-fourth of the 
freeholders of the district signed the petition for the election and 
that a majority of the voters voted in favor of the special tax, and 

J that while there were some irregula&ies in  holding the election 

,,/ , 
and recording the result, they were not of .such nature as to vitiate 
the election. 

2. While in injunction cases, the findings of fact by the judge below are 
not conclusive on appeal, still there is a presumption that the judg- 
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ment and proceedings below are correct, and the burden is upon the 
appellant to assign and show error. 

3. The general rule is that when the injunctive relief sought is not 
merely ancillary to the principal relief demanded in the action, but 
is itself the main relief, the court will not dissolve the injunction, 
but will continue it to the hearing. 

4. When, however, the injunction is against the prosecution of entkr- 
prises which tend to develop the resources of the country, an in- 
junction to the hearing will ordinarily be refused. 

ACTION by H. R. Hyatt against S. A. DeHart, Tax Collec- 
tor, and others, pendiag in the Snperior Court of SVAIN, afid 
heard by Judge G. 8. Ferg-usow, at Chambers in Nurphy, 20 
September, 1905. From an order dissolving the restraining 
order, the plaintiff appealed. I 

' #' 
F. C. Fisher for the plaintiff. i 
No counsel for the defendant. / 

I 

CLARE, C. J. This is an appeal from an orde;; dissolving a 
restraining order, which had been 

against a tax levied by virtue 

the voters voted in favor of 
there were some 
cording the 
the election or make the collection of 

Ordinarily, the findings of fact by the 
clusive on appeal. While this is not true as to 
cases, in which we look into 
peal, still there is the 
and proceedings below are 
appellant to assign and show error; 
davits in this case we 

The general rule is that 
not merely ancillary to the 
action, but is itself 
the injunction, but will 
v. Commissioners, 89 N. C., 103. But when the injunctio? 
is against the prosecution of enterprises which tend to develop 
the resources of the country, an injunction to the hearing will 
ofdinarily be refused. Walton u. Mils ,  86 N .  C., 280. Qr- 1 
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tainly, therefore, an injunction to the hearing should be de- 
nied or dissolved on the state of facts here found when the 
relief sought will seriously interfere with the education of 
the young. There can doubtless be a speedy trial of the dis- 
puted issues of fact before a jury, and in the meantime the 
schools should not be interrupted when the weight of the testi- 
mony is found by the judge to be as above stated. 

Affirmed. 

Cited: Tise v. Whitaker Co., 144 N. C., 511. 

FRAZIER v. GIBSON. 

(Filed 12 December, 1905.) 

Cherokee Lands-Terms of Entry-Payment-Forfeitures- 
Indefiniteness of Entry-Burden of Proof-Statute of Lim- 
itations. 

1. The manner of entry, terms of payment, etc., of the "Cherokee Lands" 
are governed by the provisions of chapter 11 of the Code, and sec- 
tion 2766 of chapter 17, providing that the failure to pay the pur- 
chase money within the time prescribed after entry, works a for- 
feiture, does not apply to the Cherokee Lands. 

2. The terms upon which the "Cherokee Land%," when entered, revert to 
the State, are "in case of failure to pay the whole when due and 
the money can not be obtained by judgment" on the bonds, and the 
enterer has a reasonable time within which to pay his bonds and 
assert his right. 

3. A status is established between the State and an enterer of the Chero- 
kee Lands by which he becomes a purchaser; the enterer of other 
lands acquires a mere option to buy. 

4. Under chapter 11 of The Code, when one entered the "Cherokee 
Lands," on 11 December, 1879, and filed his bonds for the purchase 
money on 20 February, 1880, and paid same 1 December, 1884, and 
obtained grant on 17 August, 1885: Held, the entry had not lapsed. 

5. Forfeitures are not favored by the law, and when incurred can only 
be enforced in the manner pointed out in the contract to enforce 
them. 

6. The burden is upon the plaintiff to show that a prior entry was in- 
valid for indefiniteness, for in the absence of any proof to the con- 
trary, the court must assume that the entry and survey conformed 
to the statute. 

7. In  an action by one who claims as enterer of "Cherokee Lands,'' the 
cause of action is  barred in ten years from the registration of the 
grant. 
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(273) ACTION by W. W. Frazier against Franklin Gibson 
and others, heard by Judge G. S. Ferguson and a jury, 

at the July Term, 1905, of SWAIN. From a judgment for the 
defendants, the plaintiff appealed. 

F r y  & Rowe for the plaintiff. 
Bryson & Black for the defendants. 

CONNOR, J. This action was disposed of by His Honor be- 
low upon a demurrer ore tenus to the complaint which dis- 
closed the following facts: On 11 December, 1879, defend- 
ant J. D. S. McMahan entered in the office of the entry taker 
of Swain County, 640 acres of land on the waters of Ocona 
Lufty River in said county, said entry being No. 826; he 
filed his bonds for the purchase money on 20 February, 1880, 
and paid same on 1 December, 1884, obtaining grant numbered 
7,294, on 17 Aupst ,  1885. 

On 15 March, 1880, one S. Everett, without notice of the 
McMahan entry, entered in the entry taker's office of said 
county eight tracts of 640 acres each and filed his bonds for 
same as required by law. A portion of such entries cover the 
entry made by McMahan as aforesaid. Said Everett assigned 
said entries to one D. Lester, who paid the purchase money on 
27 June, 1883, and took grants for said lands on 4 November, 
1891-a portion of said grants covering the aforesaid McMa- 
han entry and grant. The defendants Gibson and others claim 
the land entered by McMahan by virtue of conveyances there- 
for. The plaintiff is the owner of such right and title as 
Lester obtained under the grant issued to him. Defendant 
Frank Gibson is in the possession of said land. That said 
land is located in that portion of the State to which the stat- 
ute in regard to the Cherokee lands applies. Plaintiff de- 
manded judgment that the defendants be declared to hold the 
legal title to said land in trust and that they be decreed to 
convey the same to him. Defendants, among other defenses, 

pleaded the statute of limitations. When the cause came 
(274) on for trial, defendants relied upon the statute of lim- 

itations as a bar to the plaintiff's action and further 
demurred ore tenzu to the complaint for that it failed to state 
facts sufficient to constitute a cause of action and that he was 
not entitled to the relief prayed for. The court sustained the 
demurrer and dismissed the action, from which plaintiff ap- 
pealed. 

The defendants claim title, under a senior grant issued upon 
a senior entry, by which they have a perfect title from the 
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State unless, for the reason assigned by plaintiff, the entry 
made by McMahan had lapsed at  the date of the grant issued 
thereon. He  contends that by McMahan's failure to file the 
bonds at  the time of making the entry and paying them within 
four years thereafter, the entry, with such rights as accrued 
therefrom, was forfeited. I t  will be noted that the entry was 
made on 11 December, 1879-the bonds filed 20 February, 
1880, and paid 1 December, 1884. I f ,  as contended by the 
plaintiff. the bonds should have been filed within four vears 
irom th&t date, then more than that period elapsed bYefore 
their payment. If ,  as contended by defendants, the enterer 
had three months within which to file them, the same result 
in respect to time follows, it is therefore immaterial which 
view we take of that auestion. 

The question is therefore fairly presented whether the fail- 
ure to make full payment within fouk years from either date, 
works a forfeiture of the entry-so that the legal title which 
vested by the grant is impressed with a trust for the benefit of 
the Everett entry. This contention is  the basis of the plain- 
tiff's action. When we refer to chapter 17 of The Code relat- 
ing to "Entries and Grants," it is clear that by the express 
terms of section 2766, which was in force at  the date of both 
entries (Rev. Code, chap. 42), the failure to pay the purchase 
money within the time prescribed, after entry, works an abso- 
lute forfeiture of the entry or, ifi the l a n a a g e  of the statute, 
"All entries of land not thus paid for shall become null 
and void and may be entered by any other person." (275) 

The lands in controversy are a portion of the '(Chero- 
kee Lands" and in respect to the manner of entry, terms of 
payment, etc., are governed by the provisions of chapter 11 
of The Code. The plaintiff contends that the same rule pre- 
vails in regard to the failure to pay the purchase money when 
due-as in case of other public lands. I f  he is correct in this, 
and the McMahan entry of 11 December, 1879, lapsed by 
reason of the failure to pay the bonds when due, then upon 
the authority of the uniform decisions of this Court the entry 
of Everett of 15 March, 1880, followed by the payment of the 
bonds on 27 June, 1883, entitles the plaintiff, succeeding to 
his rights, to have the defendants claiming thereunder, de- 
clared trustees for his benefit and decreed to convey to him , 
the legal title. Gilchrist v. Middleton; 107 7.  C., 663, in  which 
the authorities are cited. 

The defendants, however, contend that no language can be 
found in chapter 11 of' The Code declaring a forfeiture of an 
entry by reason of the failure of the enterer to pay the pur- 
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chase money within the prescribed period. This contention in- 
vites us to an examination of the statutes compiled in and 
constituting chapter 11 of The Code, entitled "Cherokee 
Lands.'' Without entering into a discussion of this interesting 
subject by referrifig in detail to the several statutes enacted 
by our General Assembly beginning with the Act of 1783, it 
is sufficient, with some slight exceptions, to the decision of 
this appeal to note that at the session of 1852 an act was 
passed, being chapter 119, Code, section 2464, et seq., provid- 
ing for the entry and purchase of such portions of the Chero- 
kee lands, as had not been sold pursuant to preceding statutes. 
After providing for the appointment of an entry taker and 
a scale of prices regulated by the date of entry, it was pro- 
vided: "It shall be lawful for all persons entering lands in 

said county of Cherokee to file their bonds, with ap- 
(276) proved security, with the entry taker, payable to the 

State in four equal annual installments which shall, 
when paid, be in full of the purchase money of the tract or 
tracts so entered, and, upon proof of such payment as herein 
provided, the Secretary of State shall issue a grant or grants 
according to the entry and survey thereon," etc. Section 2466. 
By the same statute, Code, section 2468, it is provided that 
all money received from the sale of vacant lands in the coun- 
ties of Cherokee, Macon and Haywood, shall be paid to con- 
tractors for making the Western Turnpike Road, etc. The re- 
maining sections of this act provide for the construction, etc., 
of this turnpike. ,4t the same session, by chapter 120, section 
2, Code, section 2476, it is made the duty of the agent ap- 
pointed for the collection of the bonds to proceed to collect 
by suit or otherwise and pay the proceeds over as directed. 
I t  will be observed that nothing is to be found in the Act of 
1852, chapter 119 and chapter 120, as incorporated in The , 

Code, declaring the effect, upon the rights of the enterer, of 
a failure to pay the bonds at maturity. We find, however, 
that in other acts relating to the sale of these lands, i t  is ex- 
pressly provided that no grant shall issue until the entire 
amount of the purchase money is paid. A careful examination 
of the legislation upon the subject of the Cherokee lands dis- 
covers on the part of the State a policy in respect to them 
different from that adopted in regard to other vacant and un- 
appropriated lands. Pr?or to 1819 no part of the lands de- 
scribed in section 2346 of The Code (Act 1783) was subject to 
entry. By Act 1819 provision was made for surveying such 
portion of said land as was acquired by treaty with the Chero- 
kees and selling, parts of it, at public auction, etc., entries 
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were forbidden and declared void. Purchasers were reauired 
to pay one-eighth part of the purchase money in cash and to 
execute bonds with security for the remainder-payable in  
installments. No grant was to issue until the amount was 
paid in  full, "and in  case of failure to pay the whole when 
due and the money can not be collected by a judgment 
on the bond, then the land shall revert to the State and (277) 
be liable again to be sold for the benefit of the State." 
Section 2356. 

I n  1836 legislation looking to fwther  sales of the Cherokee 
lands by commissioners, etc., was enacted. Section 2402 (Act 
1836) makes the same provision for collecting the bonds as 
sec t i on  2356. Provision is made in several other acts for 
bringing suit on the bonds, etc. I t  was not until 1852 that 
any portion of these lands mere open to entry and then, as 
we have seen, the enterer was required to give bond with se- 
curlty, etc. 

Reverting to the legislation regarding other public lands, 
we find an entirely different plan and policy outlined. Sub- 
ject to certain exceptions, any citizen of the State may enter 
the public lands as provided by statutes enacted at different 
dates and incorporated in chapter 17 of The Code. By the 
provisions of these statutes no contract is entered into with 
the State to bug the land 'entered nor does the State assume 
m y  other obligation than to secure to the enterer a right or 
option to pay the amount and call for a grant within the 
period fixed. I n  Hall v. Hollifield, 76 N.  C., 476, it is said: 
"The public lands of the State are open to entry by any of 
its citizens, and the first declaration of intention is made on 
the books of the entry taker in the county where the land lies, 
this gives priority, called a pre-emption right. No estate or 
interest in the land is thereby acquired. No consideration 
is paid and none of the requisites for that purpose are per- 
formed, hut simply the right to be preferred when the money 
is paid and the other formalities required by the statute com- 
plied with." A mere enterer is not entitled to an injunction 
to restrain another claimant from cutting timber. Newt09 
v. Brown,, 134 N. C., 439. A status is established between 
the State and an enterer of the Cherokee lands by which he 
becomes a purchaser; the enterer of other lands acquires a 
mere option to buy. I n  the first instance, he enters into a 
contract with the State obligating himself, with ap- 
proved security, to pay for the land, in  four equal (278) 
annual installments-giving his bond therefor-in the 
other he is a mere proposer assuming no obligation and ac- 
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quiring no other right than a preferred bidder-an option to 
take the land or not as he sees fit, or as i t  may be to his in- 
terest. This difference shows clearly why the language of 
section 2766 is not found in any of the statutes relating to 
the sale of the Cherokee lands. The relation in respect to the 
nurchase of these lands between the State and the anterer or 
purchaser, is that of vendor and vendee, with all of the rights 
and equities incident thereto. The distinction between the sev- 
eral statutes is recognized by this Court in  g i m s e y  v. Nunday, 
112 N. C., 816. I n  that case it is said by MACRAE, J., that 
the enterer should within s r3asonable time pay the bonds and 
call for his grant, or he would be presumed to have abandoned 
his claim. No time was fixed by the Court; i t  was held that 
thirty years was unreasonable. 

I t  would seem that by analogy to contracts between individ- 
uals, the period fixed by The Code, ten years, would be reason- 
able. We are therefore of the opinion that by a correct con- 
struction of chapter 11 of The Code, considering it as one 
act, the entry made by McMahan, under which defendants 
claim, had not lapsed at the date of the grant. The terms 
unon which the land mould revert to the State are stated in 
the statute to loe "in ca3e of failure to pay the whole when 
due and the money cannot be obtained by judgment on their 
bonds.'' This condition coul'd not have existed because within 
a short time after maturity, the bonds were paid. Forfeitures 
are not favored by the law, and when incurred can only be en- 
forced in the manner pointed out in the contract to enforce 
them. The plaintiff insists that notwithstanding this view he 
i e  entitled to relief because the demurrer admits that Everett 
bad no notice of the McMahan entry when he made his entry. 
W e  understand the allegation to be that he had no actual or 

express notice, because upon the facts alleged the entry 
(279)  followed by the survey was constructive notice. Neither 

the entry nor grant are in  evidence. The plaintiff's 
counsel, in his well considered brief, says that the entry is 
too indefinite to constitute notice. We are not able to sav 
horn this is-but in the absence of any proof to the contrary, 
'we must assume that the entry and survey conformed to the 
statute in this respect. The burden was upon the plaintiff to 
show that the entry was invalid for indefiniteness. The de- 
fendants pleaded the statute of limitations, which we held in 
Ritchie v. Fowler, 132 N. C., 788, barred an action of this 
kind in ten years from the registration of the grant. The 
question has been ngoin diwussed before us at  this term, and 
that case, after full consideration, approved. Mc-4den v. 
Palmer. 140 N. C., 258. 
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The grant under which defendants claim was iasued and 
recorded in 1883. This action was instituted January, 1903. 
This is a striking illustration of the wisdom of the statute. 
The welfare of the State demands that within a reasonable 
time titles to land shall be protected from litigation. For 
some reason the plaintiff waits nearly eighteen years after the 
public records give him' notice that the defendant$ grantor 
have a grant from the State for this land. Viewed from 
either aspect, we concur with His £Ionor that the plaintiff can- 
not recover. The jnd,gment mast be 

Affirmed. 

Cited: Frazier v. Cherokee Indians, 146 N. C., 479; Phil- 
lips v. Lumber Co., 151 N. C., 521. 

WHITAKER v. COVER. 
(280) 

(Filed 15 December, 1905.) 

Deeds and Grants-Calls-Descriptions-Number of Acres. 

1. When the line of another tract of land which is known and estab- 
lished is Galled for in a grant or deed, it will control a call by 
course and distance. 

2. Ordinarily, the number of acree mentioned in a deed constitutes no 
part of the description, especially when there are specifications and 
localities given by which the land may be located. 

ACTION by W. T. Whitaker against S. E. Cover and others, 
heard by Judge G. S. Ferguson and a jury, at the August 
Term, 1905, of CHEROKEE, upon the following case agreed: 

"W. T. Whitaker sold and conveyed to S. E. Cover et a1 
a certain tract of land in Cherokee, County, containing, as 
shown by State grant No. 3632, 640 acres, at the price of $3 
per acre. The calls in said State grant are as follows: Be- 
ginning on a chestnut tree standing in the line of number 
69, and runs west 260 poles to a stake; then north 320 poles 
to a stake; then east 320 poles to a stake; then with the 
line of No. 2229 south 320 poles to the southwest corner of 
said number on the line of number 69; then with that line 
west 60 poles to the beginning. From the third corner running 
east 320. poles to a stake and then south with the line of Xo. 
2229, would increase the distance 93 poles, and the acreage 
from 640 to 820 acres. 
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"W. T. Whitaker insists and contends that the line run- . 
ning east must go to the line of 2229, and then with that 
line south, and that said S. E. Cover et al. are due and owing 
him $3 per acre for all lands in excess of 640, which said 
State grant calls for;  and that the State grant covers and will 
hold the land to number 2229. , 

"S. E. Cover et  aZ. contends that the east line calling 
(281) for a stake, but not in  the line of No. 2229, must stop 

when the 320 poles are reached at the stake, and that by 
stopping at the end of the call in the east line and running 
south to the line of No. 69 and then 60 poles to the beginning 
corner, gives the complement of 640 acres called for in the 
grant. 

"A plat and certificate of said land is hereto attached and 
made a part of this case agreed. 

"The parties agree that if the east line should be extended 
to the line of No. 2229 and, if the court so decides, S. E. 
Cover et al. will owe W .  T. Whitaker for all land in excess of 
640 acres called for in the State grant, $3 per acre. I f  the 
court decides that the east line stops at  the end of 320 poles, 
then S. E. Cover et a1 will owe W. T. Whitaker nothing, hav- 
ing paid Whitaker for 640 acres." Judgment was given for 
the plaintiff and the defendants appealed. 

R. D. Gilrner, Ben Posey and J .  D. Mullonee for the plain- 
tiff. 

E. B. NorvelZ and Asley (e Axley for the defendants. 

WALKER, J., after stating the case: The only question in 
this case is, whether the line described as rulining "east 320 
poles to a stake" should stop when the distance gives out or 
should be extended to the line of patent No. 2229, the next 
call being "then with the line of No. 2229, south 320 poles 
to the southwest corner of said number on the line of num- 
ber 69." We have no 'doubt as to what our answer to this 
question should be. The affirmative of the proposition has 
been settled by a long and, we think, unbroken, line of prec- 
edents in this State. Connsel for the defendant have called 
our attention to Brown v. House, 116 N. C., 559, and they 
contend that i t  marks a distinct departure from this estab 
lished doctrine. I f  there were any irreconcilable conflict be- 

tween the decision in Bro,w.n u. House and what we now 
(282) decide, we should refuse to follow it, but an examination 

of that case will disclose that the court recognizes the 
settled rule to be that the general calls in  a grant or deed 
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control in  locating the land described in the instrument, sub- 
ject, however, to the exception that whes a natural object or 
monument is also called for and can be identified and located, 
it will control a call by course and distance. I t  is added, that 
the courts have held that the line of an adjacent tract, if 
known and established at the date of the execution of the 
grant or deed, will have the same effect. We have given sub- 
stantially the language there employed. The court, however, 
thought that the call, then under consideration, namely, "South 
360 chains to a stake supposed to be Stokeley Donelson's line, 
thence with his line east 390 chains to his northeast corner,'' 
was not within the well known exception just stated, as it 
was too vague and uncertain to control the course and dis- 
tance, and stress was further laid upon the fact that the line 
was only 360 chains long, whereas, if extended in order to 
reach Donelson's line, a mile and a quarter must be added to 
its length. Whether these reasons are cogent enough to take 
even that case out of the exception, we need not say, as there 
are no facts in  this case of the kind which influenced the 
court in reaching its conclusion in  that case. Here the call 
is a positive as well as a definite one, and the excess of distance 
only 94 poles in  the third line, if we go to the line of tract 
No. 2229, and besides that line is an established one and was 
actually located by the surveyor, as appears by the annexed 
plats and field notes. Upon this showing, it is not necessary 
to disturb Brown v. House, as our case comes clearly within 
the exception. But the learned counsel confidently relied on 
Harry v. Graham, 18 N. C., 76, as showing that this case is 
not governed by the exception. The call in that case was, "run- 
ning north 46 degrees west 220 poles to a black oak, near his 
(the grantee's) own line." If the black oak could not be 
found, nor its locality proved it was held that the word 
"near" would not carry the line 30 poles farther to (283) 
reach another tract belonging to the grantee, but that 
i t  must be stopped at the end of the distance mentioned in 
the grant. The court in that case also recognizes the excep- 
tion to the general rule that calls for the line of another tract 
will control course and distance and intimates that it would 
have been applied to the call of the grant then being construed, 
notwithstanding the use of the word "near," if the next pre- 
ceding call in the grant had not enabled the surveyor to fix 
with certainty the place where the black oak once stood, it 
being N. 45 degrees W. 220 poles from a chestnut and red oak, 
which were found. The call for the grantee's line was not, 
therefore, the more certain one. That case, instead of mili- 
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tating against the position we take, is, we think, a direct and 
strong authority in support of it. I n  Haughton v. Rascoe, 10 
N.  C., 21, the call was "N. 12 E. 530 poles, then along the 
thoroughfare," and it was held, as a matter of wurse, and 
without discussion, that the line should be extended (beyond 
the distance given) to the thoroughfare. Judge Gmto~t ,  who 
argued the case for the defendant, seems not to have contested 
the point. The deed in Sandifer v. Foster, 2 N. C., 237, con- 
tained this call: ('Thence south to a white oak, thence along 
the river to the beginning." The court decided, according to 
what it said had been %niformly held in our courts," that 
the river was the boundary, although the distance gave out be- 
fore reaching that object and the white oak stood half a mile 
from the river. The call of the grant in McPhauZ v. Gilchrist, 
29 N. C., 169, was "N. 87 W. 199 poles to a hickory, thence 
the courses of the swamp to the beginning," and the court 
held that though the distance from the last corner to the swamp 
was greater by 9 chains and 50 links than that given in the 
grant, and though there was no hickory to be found, and no 
proof of its existence, get the line should go to the swamp 

and thence pursue its course. To the same effect are the 
(284) following cases : Pefider v. Coor, 1 N. C., 228; Lit. 

Fund v. Clark, 31 N. C., 58; Hartsfield v. Westbrook, 
2 N. C., 258; Cherry v. Slade, 7 N. C., 82; Hays v. Askew, 
53 N.  C., 226; Game v. Perk&, 47 N.  C., 222; Baxter v. 
Wilson, 95  N. C., 137. I n  Corn v. McCrary, 48 N. C., 496, 
PEARSON, J., uses language which has a strong bearing upon 
the facts of this case: "The line of another tract which is 
called for, controls course and distance, being considered the 
more certain description, and it makes no difference whether 
i t  is a marked or an unma~ked, or mathematical line (as it 
is termed in the case), provided i t  be the line which is  called 
for. I n  deciding whether i t  be the line called for, the fact 
of its being a marked line, may have an important bearing; 
but in our case i t  is assumed to be the line called for, which 
disposes of the question." And later, in Graybeal v. Powers, 
76 N. C., 66, the same learned judge, speaking for the Court, 
reaffirms the principle that whenever the line of another tract 
is called for, whether it be a marked or a mathematical line, 
the course must be disregarded, if the line, so designated as 
the end of the call, is sufficiently established. In  Campbell 
V. B ~ a n c h ,  49 N. C., 313, BATTLE, J., for the Court said: "The 
description about which there is the least liability of error, 
must be adopted, to the exclusion of the other. I t  is equally 
well settled that the call for the line of another tract of land, 
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which is proved, is more certain than, and shall be followed 
in  preference to, one for mere course and distance." The sub- 
ject is fully treated in Rowe v. Lumber Co., 133 N.  C., 433, 
and in  Hill v. Dalton, ante, 9 ,  and Fincannon v. Sudderth, ante, 
246. Wherever the principle has been held held not to affect a 
call by course and distance, i t  will be found to be due to some 
peculiarity in the facts which rendered inapplicable the reason 
upon which it is based, namely, that an uncertain description 
should yield to orre which is certain and less liable to disappoint 
the intention of the parties. 

The difference in the quantity of the land, or the num'kr 
of acres, if the call is stopped at the end of the distance 
and if extended to the line of lot No. 2229, cannot be (285) 
allowed to prevent the application of the principle em- 
bodied in  the exception to the general rule requiring the land 
to be located according to the primary calls of the deed, the 
exception being, "unless there are others more certain." "Or- 
dinarily, the number of acres mentioned in a deed constitutes 
no part of the description, especially when there are speci- 
fications and localities given by which the land may be lo- 
cated, but in doubtful cases it may have weight, as a circum- 
gance in aid of the description, and in  some cases, in the 
absence of other definite descriptions, may have a controlling 
effect." Harrell v. Butler, 92 N. C., 20; Baxter v. Wilson, 
suwra. 

There was no error in fhe judgment of the court upon the 
case agreed. 

Affirmed. 

Cited: Currie v. GiZchrist, 147 N. C., 6 5 6 ;  Mitchell v. 
Wellborn, 149 N. C., 349; Lumber Co. v. Hutton, 152 N.  C. 
542. 

.(286) 
PLEMMONS v. RAILROAD. 

(Filed 15 December, 1905. J 

Executors and Administrators - Bond - Collateral Attack - 
Railroads-Xegligence-Lying Across Track-Evidence. 

1. In  an action by an administratrix to recover damages for the alleged 
negligent killing of plaintiff's intestate, a motion to dismiss the 
action because the administratrix had not given an administration 
bond a t  the time the letters of administration were issued, was 
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properly overruled, as the issuing of the letters can not be collat- 
erally attached in this action. 

2, I n  an action to recover damages for the negligent killing of plain- 
tiff's intestate, where the evidence tends to prove that  the intestate 
was run over by the defendant's train in its yard a t  night; that he 
was lying across the track unconscious; that the track was straight 
for a distance of 100 yards or more; that the headlight of the loco- 
motive was burning; that  the train was running slowly and was 
stopped within 80 feet after striking intestate, and that the engi- 
neer or fireman either saw the object lying across the track, or 
could easily have dons so, for a distance of 100 yards or more: Held, 
that  the judge properly submitted the issues to the jury. 

ACTION by Maggie Plemnions, Administratrix of B. M. Plem- 
mons, against Southern Railway, heard by Judge T. A. McWeill 
and a jury, at the September-October Term, 1905, of BUN- 
COMBE. 

This is an action to recover damages for the alleged neg- 
ligent killing of plaintiff's intestate. The court submitted the 
following issues: "1. I s  the plaintiff the duly qualified ad- 
ministratrix of B. M. Plemmons, deceased? Answer: Yes. 2. 
Was the plaintiff's intestate killed by the negligence of the de- 
fendant as alleged in the complaint? Answer: Yes. 3. Did 
said intestate, by his own negligence, contribute to his own 
death? Answer: Yes. 4. I f  so, could the defendant, notwith' 
standing the negligence of the deceased, have avoided his death 

by the exercise of proper care and caution? Answer: 
(287) Yes. 5. What damages, if any, is the plaintiff entitled 

to recover ? Answer : Fifteen hundred dollars." 
From the judgment rendered, the defendant appealed. 

Julius C. Martin for the plaintiff. 
. 

Moore & Rollins for the defendant. 

BROWN, J. (1) The defendant requested the court to dis- 
miss the action because the administratrix had not given an 
administration bond at the time the letters of administration , 
were issued. The issuing of the letters can not be collaterally 
attacked in this action. If the Clerk of the Superior Court is- 
sued the letters in violation of the statute without requiring the 
proper bond, he should revoke them at once of his own motion, 
or upon the application of anyone interested in the intestate's 
estate. Until he does so, and for any devastavit in the interim, 
the clerk's official bond is undoubtedly liable. For the purpose 
of this action his Honor's ruling on the first issue is correct. 

(2)  The defendant asked the court in apt time to nonsuit 
the plaintiff upon the ground that there was no sufficient evi- 
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dence tending to prooe that the intestate was killed by the 
negligence of the defendant. There is evidence tending to prove 
that the intestate was killed by the negligence of the defendant. 
There is eridence tending to prove that the intestate mas run 
over by the defendant's train in the yards of the defendant in 
Asheville on the night of 25 Norember, 1900; that the intes- 
tate was lying across the tract unconseioh; that the tract was 

' 

straight for a distance of some 300 feet or more; that the head- 
light of the locomotive was burning; that the train was running 
slowly and was actually stopped within about 80 feet after 
stri'king the man. There was evidence tending to prove that 
the engineer or fireman either saw the object lying across the 
track or could easily have done so, to the distance of 100 
yards or niore. 

We have examined the evidence carefully, and under 
(288) 

the decisions of this Court, in similar cases, the judge below 
properly submitted the isues to the jury. Clegg v. R. R., 133 
N. C., 304; Upton . R. R., 128 N. C., 173, 176; Lloyd v. R. R., 
118 N. C., 1010, 1&4; Picbett v. R. R., 1111 N. C., 616. 639. 

R e  find no error in the record. 
Affirmed. 

LEDFORD v. EMERSON. 

(Filed 15 December, 1905.) 

Partnership-Options-When Actions at Law Maintainable- 
drrest and Bail-Fraud. 

1. During the continuance of a partnership, one partner can not sue an- 
other on any special transaction which may be made an item of 
charge or discharge in a general partnership account. 

2. One partner, during the continuance of the partnership, can not ordi- 
narily bring trover or trespass against the other by reason of acts 
concerning partnership property, unless the same be destroyed or 
removed entirely beyond the reach or control of the complaining 
party. 

3. Where a partnership has terminated and all debts have been paid and 
the partnership affairs otherwise adjusted or where the partnership 
was for a single venture or special purpose which has been closed, 
and nothing remains but to pay over the amount due, in either case 
an action will lie in favor of one against the other. 

4. Where an action a t  law will lie by one partner against another, if the 
facts bring the claim within the provisions of our statutes on arrest 
and bail, the plaintiff is entitled to this ancillary remedy. 
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5. When the plaintiff sues to recover his share arising from a sale of 
certain options on land, which the plaintiff took in the name of the 
defendant under an agreement that the defendant was to advance 
the incidental expenses, sell the options and divide the profits 
equally, it was error to discharge an order of arrest of the defendant 
allowed upon proof of fraud on his part in connection with the sale 
of the options. 

(289) ACTION by 5. P. Ledford against A. S. Emerson, 
pending in the Superior Court of CHEROKEE, and heard 

by Judge W. H. Ned ,  on 27 October, 1905, upon a motion to 
set aside an order of arrest and relieve the bail. 

The principal action was instituted in  July, 1903, to re- 
cover plaintiff's share arising from a sale of certain options 
on land situated in north Georgia, same having been procured 
by plaintiff in the years 1900, 1901, etc., and sold by defend- 
ant in  April, 1903, at a price of $10,000. The allegation and 
testimony of plaintiff tended to show that plaintiff procured 
a large number of options on land in north Georgia, took 
same in  the name of defendant under an agreement that de- 
fendant was to a d ~ a n c e  the incidental expenses, sell said op- 
tions and divide the profits equally with the plaintiff; that 
defendant, having sold said options at  the price of $10,000, 
fraudulently concealed the facts from plaintiff, paid plaintiff 
$250, which plaintiff took under false and fraudulent assur- 
ances as to the disposition of the options, giving defendant 
his receipt in full, and defendant had failed to make any other 
or further payments to plaintiff by reason of said deal, etc. 

As ancillary to the principal action, an order of arrest was 
issued in the cause on affidavits duly made on 15 February, 
1904, and defendant was arrested thereunder and held to bail. 
There was a motion to discharge the order of arrest. Motion 
allowed and plaintiff excepted and appealed. 

Axley & Axley, E. B. Norvell and Busbee & Busbee for the 
plaintiff. 

Ben Posey and nillard & R ~ l l  for the defendant. 
HOKE, J. The judge belom on the hearing, found the 

(290) facts contained in the plaintiff's affidavits to be true, 
and held, as a matter of law, that on these facts, there 

was no right shown to arrest the defendant. His Honor thare- 
upon discharged the order of arrest and entered judgment ex- 
onerating the bail from any and all liability by reason of his 
suretyship. 

This, as we understand, was on the idea that the facts dis- 
closed a case of partnership, and in such case, there was no 
legal right in one partner to cadse the arrest of another. 
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I t  is a well kecognized principle that during the contin- 
uance of a partnership, one partner cannot sue another on 
any special transaction which may be made an item of charge 
or discharge in a general partnership account. This has some- 
times been put on the ground that such a suit would necessitate 
that the party complained of should be both plaintiff and de- 
fendant. But I apprehend a reason of more moment is that 
as to such a transaction, till a full accounting is had, it cannot 
be ascertained or declared what portion of such claims belong 
to the one or the other; and so it is true that one partner, dur- 
ing the continuance of the partnership, cannot ordinarily bring 
trover or trespass against the other by reason of acts concern- 
ing partnership property, unless the same be destroyed or re- 
moved entirely beyond the reach or control of the complaining 
party, for one has no more right to deal with the property than 
the other. Where, however, the partnership has terminated, 
and all the debts having been paid and the partnership affairs 
otherwise adjusted, nothing remains to be done but to pay 
over an amount due from one to the other, to be ascertained 
by a reckoning as to one special item or even several items- 
?he matter presenting no complication of any kind-as in 
Clark v. Mills. 36 Kansas, 393; or where the partnership was 
for a single venture or special purpose which has been closed, 
and nothing remains but to pay over the claimant's 
share of the proceeds, as in Jacques v. Hulitt, 16 N. J .  (291) 
Law, 38-in either case, an action would lie in favor 
of one against the other. George on Partnership, 304; Bales 
on Partnership, 865, 866; Clark v. Mills, and Jacques v. Hulitt, 
supra; Musier v. Trumpbour, 5 Wend., 274; Moran v. Le- 
Blanc, 6 La. Ann., 113; Wheeler v. Arnold, 30 Mich., 304. 

I n  Clark v. Mills, supra, HoZt, P. J., for the court, said: 
"There were no debts to be paid, no money to be collected, 
no property to be disposed of ;  and under the facts of the case 
i t  was purely a pecuniary demand involving no coniplications 
that could not properly be determined in a justice's court. 

I n  Wheeler v. Arnold, supm, it is held: "The remedy at 
law for contribution between two partners after dissolution is 
admissible, and when there have been no such dealings with 
assets and no such private relations with the firm as to make 
a settlement difficult, there would be no occasion, under our 
statutes making discovery obtainable at law by an examination 
of parties as witneqses, for an accounting in equity." 

I n  Jacques v. Hulitt, supra, i t  is held: "A mutual covenant 
to divide the proceeds of a certain crop, if it be a partnership, 
is so only for a special purpose and terminates as soon as 
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the crop is sold; and an action lies by one of tl;e parties against 
the other for any balance due thereon to the plaintiff from the 
defendant without resorting to the action of account render." 

This being the correct doctrine, and an action a t  law main- 
tainable, if the facts bring the claim within the provisions 
of our statutes on arrest and bail, no reason occurs to us why 

. the plaintiff should be deprived of this ancillary remedy. The 
statute (Code, section 291, subsection 4) provides that when 
a defendant has been guilty of fraud in contracting the debt or 
incurring the obligation for which action is brought, or for 
concealing or disposing of property, or to recover damages for 

fraud or deceit, an order for arrest may be issued; and 
(292) i t  has been held in Powers v. Daivenport, 101 N. C., 

286, that such an order is proper when there has been 
fraud committed after contracting the debt, as by concealing 
property or other devices for defeating the creditor. 

Here is allegation and ample evidence to sustain it, charg- 
ing intentional fraud throughout the entire transaction on the 
part of the defendant and the judge below has found that 
these charges are true: a fraudulent design in having the op- 
tions drawn in  the name of the defendant; a fraudulent effort 
and purpose in concealing the sale from the plaintiff; false 
and fraudulent statements in procuring from the plaintiff a 
receipt in  full, etc. We must not be understood as holding 
that no right of arrest can ever exist where the partnership 
has terminated and the affairs are so complicated that, in  
order to a proper settlement, an action in  the nature of a bill 
in equity for an account is required. We have only elaborated 
the position that the right of arrest may exist when an action 
of law would lie with a view of confining the decision to the 
points required by the facts of the case hefore us. The court 
is referred to the case of Soule v. Hayward, 1 Gal., 345, as 
authority supporting the defendant's position, but this was a 
case construing the California statutes, that a partner was not 
included under the term "agent" in their statute on arrest; 
and the propositions here discussed do not seem to have been 
presented or considered by the court. 

There was error in allowing the defendant's motion, and the 
order to that effect will be set aside. 

Error. 

Cited: S. c., 141 N. C., 597. 
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(293) 
MOORE v. BANK. 

(Filed 15 December, 1906.) 

Malicious Prosecution-Probable Cause-Question for Court 
-Evidence-Attachment. 

1. I n  an action for malicious prosecution in suing out an attachment, 
justifiable probable cause is a belief by the attaching creditor, in 
the existence of facts essential to the prosecution of his attachment 
founded upon such circumstances as supposing him to be a man or 
ordinary caution, pr~dence and judgmeot, were sufficient to induce 
such belief. 

2. When the facts are admitted, it is the duty of the court to declare, 
as a question of law, whether there is probable cause. 

3. Those facts and circumstances alone which were known to defendant 
a t  the time of the affidavit upon which the warrant of attachment 
was based are to be considered in determilling the question whether 
he had probable cause. 

4. Evidence-that plaintiff was indebted to defendant bank in a large 
amount which was unsecured and had been running for a long time, 
and though urged to do so, plaintiff had made no payment thereon; 
that he had withdrawn his account from the bank; that the bank 
knew of plaintiff's litigation with his wife and its disastrous effect 
upon his business and property, plaintiff having informed the bank 
that he owed $20,000 and had property enough to pay for it, "but 

, he feared such would not be the case long"; that his property was 
encumbered with mortgages for $5,000 and with an inchoate dower 
right and a pending claim for alimony for $4,000; that plaintiff had 

5 sold nearly all of his personal property, had dismantled and shut 
down his mill, leased his store for two years, left the entire prop- 
erty uninsured, and had gone to a distant State: Held, that these 
facts constituted probable cause for attaching plaintiff's property. 

5. The fact that the plaintiff owned a large quantity of real estate of 
large value is not material upon the question of probable cause. 

ACTION by J. H. Moore against the First National Bank 
of Statesville and Geo. H. Brown, heard by Judge Jas. L. 
W e h h  and a jury, at  the February Term, 1905, of 
ALEXANDER. 

This was an action for damages alleged to have been 
(294) 

sustained by reason of suing out an attachment by defendant 
bank and George H. Brown, its cashier, against plaintiff's 
property, wrongfully, maliciously and without probable cause. 
A demurrer to the plaintiff's evidence was sustained by the 
court and the action dismissed. Plaintiff excepted and 
appealed. (302) 

Armfield & Turner, R. 2. Linney and Hufman & Williams 
f o r  the plaintiff. 

Furches, Coble & Nicholson and W .  P. Bynum, Jr., for the 
defendant. 221 . 
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CONNOR, J.: We are relieved of any extended discussion 
of the principles of law applicable to this appeal. The learned 
counsel for plaintiff and defendants agree in  that respect. Plain- 
tiff's counsel cite a line of cases decided by this Court which 
clearly and without any variation settle the law as to the ma- 
terial questions in the case. We are not called upon to ex- 
press any opinion in regard to the conduct or motives of plain- 
tiff except in so far as they bear upon the state of defendant's 
mind and the reasonableness of his belief. I t  may well be, 
and we do not wish to be understood as intimating any opin- 
ion to the contrary, that he was acting in  all that he did, in 
perfect good faith and with honest intentions. I t  is evident 
from his testimony that the long and harassing litigation with 
his wife had, as it was well calculated to do, seriously disturbed 
his mind and embarrassed his business. 

The question is whether the defendant Brown had probable 
cause to believe that plaintiff was moved by any other than an 
honest purpose in his conduct. The essential averment to be 
established before the plaintiff can proceed with this suit is 
the absence of probable cause for defendant's action. Until 
he has done this, he cannot call the defendant's motives in 
question. This is conceded by his counsel. What constitutes 
probable cause? The answer is given by DANIEL, J., in Cabi- 
ness v. Martin, 14 N.  C., 454,. quoting Judge Washington: 
"I understand i t  to be the existence of circumstances and 
facts, sufficiently strong to excite, in a reasonable mind, sus- 
picion that the person charged with having beeh guilty was 

guilty; it is a case of apparent guilt, as contradistin- 
(303) guished from real guilt. I t .  is not essential that there 

should be positive evidence at the time the action is 
commenced; but the guilt should be so apparent at  that time 
as would be sufficient ground to induce a rational and prudent 
man, who duly regards the rights of others as well as his own, 
to institute a prosecution." Smi th  v .  Deaver, 49 N. C., 513; 
Jaggard on Torts, 616. "A reasonable or well grounded sus- 
picion of the guilt of the accused, based on circumstances suf- 
ficient to justify a reasonable belief thereof in the mind of a 
cautious and prudent man, is sufficient defense to the action." 
1 9  Am. & Eng. Enc. (2 Ed.), 659. Stacey v. Emery, 97 U. S., 
642; Ferguson v .  Amow,  142 N.  Y., 580. 

I n  Spengler v. Dorry, 56 Va., 380, the action was for mali- 
cious prosecution in suing out an attachment. DAKIEL, J., re- 
ferring to Judge Washington's definition in M u m s  v. Dupont 
(cited in Cabiness v.  Martin, supra),  says: "Modifying the 
definition so as to adapt to such a case as the one before us, - 222 
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we may, I think, properly defint, justifiable cause, in  cases of 
the kind to be, a belief, by the attaching creditor, in the exis- 
tence of the facts essential to the prosecution of his attach- 
ineni, founded upon such circumstances as, supposing him to 
be a man of ordinary caution, prudence and judgment, were 
iufficient to induce such belief." 

I t  is concedea that when the facts are admitted i t  is the 
duty of the court to declare, as a question of law, whether 
there is probable cause. DANIEL, J., in Swairn v. Staj'ford, 25 
N. C., 289, says: "What is probable cause when the facts are 
admitted is a pure question of law." The law has been mi- 
formly so held in  this State. I n  Beale v. Roberson, 29 N. C., 
280, RUFFIN, C. J., after reviewing the English authorities, in 
connection with our own, says: "It would seem then, that 
making a question on this subject must be regarded as an 
attempt to move fixed things, and cannot be successful either 
in  Endand  or here." He  also saw that however difficult i t  " 
may be, it is a question which a judge can deal with 
better than a jury; as he does with reasonable time, due (304) 
dili ence and legal provocation and the like. Vickers 
v. I! ogan, 44 N. C., 394; Jones v. R. R., 125 N. C., 227. I n  
Kirkham v. Coe, 46 N. C., 423, the judge upon the entire evi- 
dence instructed the jury that there was not probable cause. 
I n  Honeycut  v. Freeman, 35 N. C., 320, the Court held as mat- 
ter of law that there was not probable cause. I n  this case, His 
Honor in effect instructed the jury that there was probable 
cause. There was nothing to be submitted to the jury-the 
defendant admitted every portion of plaintiff's testimony, ma- 
terial to the inquiry, to be true. I n  ascertaining whether the 
defendant had probable cause, we are to consider only those 
facts which were known to him at the time he sued out the 
attachment. Those facts and circumstances alone which were 
known to defendant at the time of the affidavit upon which 
the warrant of attachment was based are to be considered in 
determining the question whether he had probable cause. Swain 
v. Stafford, supra; Beale v. Roberson, supra. 

The defendant Brown knew that plaintiff was indebted to 
the bank in  a large amount-that the debt was unsecured and 
had been running a long time, interest being paid. That, al- 
though urged to do so, plaintiff had made no payment what- 
ever on the notes; that he had withdrawn his account from 
the bank. I n  this connection the reason given for doing so is 
not material, the withdrawal deprived the bank of any oppor- 
tunity of keeping up with his cash transactions, knowing the 
sources from which he was drawing cash and the disposition 
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made of it. He had a right to withdraw his account, if he 
saw fit, but when he did so, he was bound to know that the 
bank would not longer extend hini credit. The defendant knew 
of the litigation with his wife and its effect upon his busines~, 
and property. I n  the light of these facts, the letter of 2 1  
May, 1903, informed the defendant of his condition and his 
apprehensions in regard to the future of hi; business. The 

bank was under no obligation to accept his proposition, 
(305) no matter how sincere and honest he was in making 

it. The defendant Brown must have known that a con- 
veyance of the property encumbered with two mortgages of 
$5,000-a pending claim for alimony pendente lite reasonably 
anticipated to be not less than $4,000-secured on the property 
by a notice of Zis pendens-with the right to renew the demand 
-the property further encumbered with an inchoate dower 
right-certainly all 'of these incumbrances rendered the se- 
curity offered for $20,000 precarious. No prudent person 
would have loaned so much upon the property with the chances, 
the almost certainty, of litigation. I n  this condition of affairs, 
the defendant Brown goes to Taylorsville, and thence to, the 
mill; he finds that plaintiff has sold very nearly, if not quite, 
all of his personal property, has dismantled and shut down 
the mill, leased out the store for two years, left the entire 
property uninsured, and gone, as his son tells him, to a distant 
State. I t  is true that plaintiff's son gives defendant an account 
of conditions as he understands them, and we take it does so 
honestly. There is no suggestion of the disposition made of 
the money for which the property had been sold-his son says 
because he did not ask. The defendant was not bound to ac- 
cept the son's explanations of the father's conduct, he could 
well have concluded that the son himself did not understand 
the purposes of his father. I n  this condition of affairs i t  was 
certainly the duty of the officers of the bank to take some 
action looking to the collection of the debt-to have failed in 
that respect would have subjected them to censure, if not per- 
sonal liability. No other course than an attachment was open 
to them. The plaintiff was out of the State, no personal ser- 
vice could be made nor could any injunction have been served 
on him. The defendant must either have quietly awaited 
developments and taken the risk of further sales by plaintiff 
while out of the State, or of his return or of other creditors 

attaching. 
(306) The plaintiff's counsel strongly contend in a well con- 

sidered brief that the facts which were known to de- 
fendant Brown should have assured him that the bank 
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was in no danger of losing the debt; that plaintiff was amply 
able to pay his debts in full; that he knew why plaintiff had 
gone to Cincinnati and that he would return on Monday. That 
while the conditions existing at  the time of suing out the war- 
rant might have constituted probable cause for action by some 
other person, that the same facts did not constitute such cause 
to justify defendant Brown's action. This is equivalent to 
saying that Brown swore falsely in his affidavit, that he did not 
in  fact believe that plaintiff was guilty of fraudulent conduct. 
We are of the opinion that when all of the facts a d  circum- 
stances known to defendant Brown are taken into considera- 
tion, he had probabld cause to sue out the warrant. Was there 
any evidence that in truth he did not honestly believe that .to 
which he swore? But, says the plaintiff, did not plaintiff's son 
explain his father's absence and when he would return, and did 
not Brown say that he had the utmost confidence in Dr. Moore 
-had been his friend and had no ground to take any action? 
Brown was under no obligation to accept the son's version of 
his father's conduct, and his action shows that he did not do 
so. He  may not, at the time, have determined upon the _course 
he would pursue to secure the bank's debt. I f  he had done so, 
he would hardly have notified the son that he was going to 
return to Statesville and sue out an attachment. That would 
not have been the conduct of a prudent man trying to secure a 
debt of $5,000. I t  is asked: "Were not the circumstances now 
relied on as suspicious, explained to the defendants and ex- 
plained to their satisfaction?" The answer is found in the 
defendant's action. Again it is asked: '(Didn't they say, 
after hearing the explanations, that they had the utmost 
confidence in Dr. Moore?" The testimony upon this point 
is as follows: Mr. Moore says that he told defendant 
Brown that the property had been sold; that he did not ask 
him where the money was; told him that the running 
capital had been practically run out of the business on (307) 
account of the suit; that they had to increase the capital 
some way or the niill had to shut down. "Mr. Brown told you 
he had always been your father's friend in his business? Yes, 
sir. Let him have this money to be used in  conducting his busi- 
ness? Yes, sir, had the utmost confidence in him. And when 
he told him he was his friend hB was? Yes, sir. Said he had 
the utmost confidence in  him." 

We do not construe this language as plaintiff does. To our 
minds it is rather the language of a man more disappointed 
in the conduct of one to whom he had extended credit because 
of his confidence and friendship. This language must be in- 
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applying the law to The facts as they find them to be. MT. JUB- 
t ice Hunt, in Stacey v. Emery,  supra, says: "The question of 
malice or good faith is not an element in the case. I t  is not 
a question of motive. If the facts and circumstances before the 
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terpreted in the light of time, place and circumstances. Here 
was the cashier of a bank, who had for two years been renew- 
ing and increasing a loan to his friend without security to en- 
able him to carry on his business. When he goes to see him 
for the purpose of securing his debt, the debtor has sold off 
property of large value, as it afterwards turns out $8,000, shut 
down the mill, permitted the insurance to expire and gone to a 
distant State, leaving his son, a young student, just from col- 
lege, in charge. Certainly his statement that he had trusted 
and had reposed confidence i_n_ plaintiff does not show a state 
of mind inconsistent with his action taken shortly thereafter. 
That Brown was anxious about the debt is evident from his ac- 
tions, as well as his words. Plaintiff was put upon notice that 
the bank desired payment, and was urgently pressing for pay- 
ment; that i t  had rejected his proposition. To take the most 
favorable view of his conduct, was it not folly on his part to 
leave the State under the circumstances known to him; was not 
his entire conduct well calculated to cause his creditors to rea- 
sonably apprehend that their debts were in jeopardy. The 
plaintiff says that the dissolution of the attachment shows an 
absence of probable cause. Whatever effect such order would 
have had if made upon the merits, i t  is not necessary to dis- 

cuss, because the order was made upon plaintiff's pay- 
(308) ment of the debt. Yo other course was open to the court 

or the defendant bank. The fact that plaintiff returned 
on Monday following the attachment and paid the debt can not 
be considered on the question of probable cause, nor can the 
fact that plaintiff caused the proceeds of the personal property, 
including the manufactured goods in  the mill which he had 
sold, amounting to $8,000 to be deposited in the bank in Cin- 

e cinnati to the credit of his nephew, Dr. Payne. "If by his folly 
or his fraud the plaintiff exposed himself to a well grounded 
suspicion that he was guilty of the crime of which he was 
charged, he can not claim that there was not probable cause 
for the prosecution." 19 Am. & Eng. Enc. (2  Ed.),  659. The 
examination of the cases in our own and other reports shows 
that the courts have, with practical uniformity, held that when 
the facts are admitted, as by a demurrer to the evidence, the 
question of probable cause has been decided as a matter of law. 
When the testimony is conflicting7 the court instructs the jury 
as to the law, leaving to them to find the truth of the matter by 
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officer are such as to warrant a man of prudence and caution 
in believing that the offense has been committed, i t  is sufficient. 
Whether the officer seized the occasion to do an act which would 
injure another, or whether he moved reluctantly is quite im- 
material." 

I n  Williccrd v. Holrnes, 142 N.  Y., 492, Gray, J., in discuss- 
ing the law i n  regard to suing out an attachment, says : "It  was 
a process which the statute authorized and which is usual in 
such cases, and its use subjects this defendant to no unfavor- 
able criticism, if i t  accompanied the instltntion of an honest 
suit." He  further says: "The circumstances to sustain this 
right of action must appear to have been such that no 
reasonable man could have been influenced thereby to (309) 
the belief that the plaintiff had unauthorizedly com- 
mitted the company, whose officer he had been, to a liability 
which it had not incurred and which was foreign to its char- 
tered purposes. I t  is our judgment that the facts did not jus- 
tify the trial court in submitting the case to the jury and that, 
upon all the evidence, it was error to deny the defendant's mo- 
tion to dismiss the complaint. The material facts were not in  
dispute, and whether there was probable cause for the prosecu- 
tion of the former action became a question of law solely for 
the court.'' The law is discussed in the case of Stewart v. Son- 
nebom, 98 U. s., 187. The authorities are reviewed in an able 
opinion by Mr. Justice Strong. 

The plaintiff strongly urges upon our attention the fact that 
he owned a large quantity of real estate of large value. I n  
this action we do not perceive that this fact is material upon 
the question of probable cause. I f  the defendant had such 
cause to believe that plaintiff was disposing of his property to 
defraud his creditors, or had left the State for that purpose, 
the value of his property was of no nioment. He  could as 
easily dispose of a large quantity by conveyance as a small 
quantity. A very wealthy man, whose conduct is such as to 
give to his creditors probable cause to sue out an attachment, 
is in  no better position in that respect than a man with small 
means. That defendant was seriously apprehensive in regard 
to its debt is shown by the testimony of plaintiff's son. If this 
were an action for abuse of process by levying the attachment 
upon property of value largely in excess of the debt or other- 
wise using the process oppressively, the testimony in  respect\ 
to the value of the property would be material. R. R. v. Hard- 
ware Co., 138 N.  C., 174. 

Upon a careful examination of the entire record, we find no 
error in his Honor's judgment. 

No error. 227 
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MAY v. GETTY. 

(Filed 15 December, 1905.) 

Colztracts-Rescission. and Abandonment-Questi.on for Court 
-Evidence-Specific Perfornzance-Vendor and Vendee- 
-Findings of Fact-Ex~c~tions-~4ttachment-Nonresi- 
dents-Judgm ents-Collateral Attack. 

1. Parties to a written contract may by par01 rescind or by matter in 
pais abandon the same. 

2. What will amount to an  abandonment of a contract is a question of 
law, and the acts and conduct which are relied on to constitute the 
abandonment should be clearly proved, and they must be positive, 
unequivocal and inconsistent with the existence of a contract, but 

w h e n  thus established they will bar the right to specific perform- 
ance. 

3. Where i t  appears that  the vendee, in a contract for the sale of prop- 
erty a t  $2,350 had never paid any money, other than $100, paid on 
the date of the contract, and never demanded a deed, and two years 
after the execution of the contract left the State and has never since 
exercised any ownership or bad possession of the property, and t h a t  
he told the vendor twelve or thirteen years ago that  he did not 
think he could pay for i t ,  and if he could make his money out of 
the property to  go ahead and do so, and that  he left the property 
with the intention of relinquishing all rights: Held, these facts are - sufficient to show a rescission and abandonment of the contract. 

4. Where there was evidence to sustain the findings of fact as to the 
rescission and abandonment of a contract, the findings will not he 
reviewed by this Court. 

5. Under section 370 of The Code, the sheriff, upon receiving an  execu- 
tion, i s  directed to sell the property previously attached by him and 
is  invested with a s  much power and authority to act in the premises 
as if an  execution, in the form of a oenditioni eccponas, had been 
issued to him, specially commanding him to sell the particular prop- 
erty. 

6. A plaintiff can not take a general and personal judgment against a 
defendant, who is a nonresident, upon a service by publication and 
not even when an  attachment has been levied on his property, t%e 
court having jurisdiction to adjudge against him only to the extent 
of the property seized. 

7. The interest of a vendee in a contract for the purchase of property 
who has paid a par t  of the purchase money, is  not the subject of 
sale under execution. 

8. The judgment in another suit  is conclusive as to the validity of the 
cause of action in a collateral proceeding, except for want of juris- 
diction. 

9. I n  an  actlon for the specific performance of a contract t o  convey, if 
the plaintiff can give a perfect t i t le a t  the time of the trial, i t  is  
sufficient t o  induce a court of equity to compel performance of the 
con€ract. 
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ACTION by S. J. May and wife against R. P. Gettv and (311) 
others, heard by J u d g e  T. J. Shaw and a jury, at  the 
Spring Term, 1905, of MACON, on exceptions to the report of a 
referee. 

This action was brought to compel specific performance of 
a contract to convey land, made 23 November, 1896, between 
the plaintiffs, S. J .  May and wife, and the defendant, R. P. 

, Getty. The defendants resist the enforcement of the plaintiffs' 
equity upon the ground that they are not the owners of the title 
they contracted to convey. I t  appears that on 22 June, 1889, 
the plaintiffs, by an instrument, having in some respects the 
form of a deed, covenanted for the consideration of $2,350 to 
convey to H. V. Maxwell "all their right, title and interest in 
and to the mineral interests in certain land in Macon County, 
on Partridge Creek, known as the 'Forrester Gold Mine,' and 
consisting of three several tracts." This is the land in con- 
troversy. They further agree in said instrument "to make to 
H. V. Maxwell or his assigns, a good and sufficient deed with 
warranty," to all their mineral interests in the said tracts of 
land. On 23 November, 1896, the plaintiffs contracted to con- 
vey with covenant of warranty to the defendant R. P. 
Getty, for the consideration of $6,000, the land above (312) 
described. The plaintiffs allege that the purchase money 
so agreed to be paid has not been paid in full, and they demand 
judgment for the balance due, $4,400, and for a sale of the land. 
The defendants aver that, at the date of said contract, and at 
the date of the contract with Maxwell, the plaintiffs did not 
have a good title to the land, as H. V. Maxwell and J. M. For- 
rester had interests in the fifty acre tract-Maxwell an interest 
in the sixty-one acre tract and Forrester the entire interest in 
the ten and one-half acre tract, and that the title was further 
incumbered and complicated by the outstanding contract of the 
plaintiffs with Maxwell for the sale of their interest to him, 
which contract has already been set forth. I t  further appears 
that Forrester duly contracted to sell his interests to the plain- . 
tiff, S. J. May, for $1,070. Sundry payments were made by 
the defendant Getty on the purchase money due by him upon 
his contract with S. J .  May, leaving a balance due of $4,889.76, 
and also by the plaintiff, S. J. May, on the purchase money due 
by him upon his contract with Forrester, leaving a balance due 
of $1,313.25. H. V. Maxwell, on 5 March, 1896, for the con- 
sideration of $1 transferred all his right; title and interest in 
the land, to H. P. Wyman, by an instrument in the form of a 
deed, but not having any seal, and Wyman conveyed all the 
right, title and interest thus acquired, to the defendant R. D. 
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Woodward, by deed dated I f  January, 1900, for the 'considera- 
tion of $150. 

On 25 August, 1893, the plaintiff S. J. May, brought suit 
against Maxwell for the sum of $2,360, balance due on the 
contract for the sale of the mining property above mentioned, 
and caused an attachment to be issued and publication to be 
made. Maxwell being then a nonresident, the said attachment 
was levied on the property described in the contract between 
May and Maxwell, and also on the other real estate belonging 
to Maxwell, including all interest he had in the property in 

controversy, outside of that mentioned in the said con3 
(313) tract. The plaintiff May recovered judgment, which 

recites the issuing of the attachment and the levy of i t  
on the said lands and interests by the sheriff "as appears by 
his return." A general execution issued upon this judgment in 
which there was no reference to the attachment. After re- 
ferring to the judgment roll, it required the sheriff, if sufficient 
personal property could not be found, to satisfy the said judg- 
ment out of any real property of the defendant in his county 

1 

"in whose hands soever the same may be." The description of 
the property, in the return of the sheriff upon the execution, 
corresponds with that found in his return upon the warrant of 
attachment. ,4t the sheriff's sale, 6 August, 1894, the property 
was purchased by the plaintiff, Sarah J. May, and a deed was 
made to her by the sheriff, 13 August, 1894. 

The referee found as facts that Maxwell never tendered or 
paid N a y  any money, other than $100 paid on the date of the 
contract, and never demanded the deed for the land. Two 
years after the execution of the contract with May, Maxwell 
left this State and has never since exercised any ownership 
over this property or had possession of the same. Thereupon, 
May entered upon the said property and held possession there- 
of until the date of the Getty contract (either for himself or 
by authority of his wife). Maxtvell has not since been a resi- 
dent of this State; that S. J. May, acting under authority from 
his wife, took possession of the property shortly after the exe- 
cution of the deed from the sheriff to Sarah J .  May, and did 
certain work tending to develop the property and at intervals 
took ore therefrom, and did other work or repairs when neces- 
sary to keep the property in shape until the date of the contract 
to R. P. Getty, at  which time said Getty took possession and 
spent about $6,000 in Beveloping the mine, improving it, putting 
up buildings and taking out between 1,500 and 2,000 tons of 
ore. 

I n  this connection i t  is well to state that the court found, as 
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additional facts, that twelve or thirteen years prior to the date 
of the judgment (Spring Term, 1905)) "H. V. Xaxwell 
told S. J. May that the parties who were to furnish (314) 
him with the money to pay for the property had failed 
to do so, and that he did not think he could pay him, and if 
he could make his money out of the property, to go ahead and 
do so. Maxwell left the State, has never exercised possession 
over the property since or tendered any payment; that Max- 
well left the property with the intention of relinquishing all 
rights and equities he had by readon of his contract with May, 
and May assented to it." 

The court then held upon this finding that Maxwell aban- 
doned the said contract and relinquished all his rights and 
equities thereunder at that time. The court also held that the 
sale and sheriff's deed under the attachment and judgment in 
the case of &fay v. Afnxwell passed to the plaintiff, Sarah J. 
May, all of the property and interest of Maxwell, which were 
sold by the sheriff, except such interest or equity as he acquired 
by virtue of the contract between him and the plaintiff, S. J. 
May. 

The case was referred and the referee reported the facts and 
his conclusions of law. From his report and the findings of 
the judge, we have taken the foregoing statement of facts. 
Numerous exceptions were filed to the report of the referee. 
The court passed upon the exceptions and finally adjudged that 
there was due by the defendant Getty upon his contract with 
the plaintiffs the sum of $4,889.76 and interest, and that the 
plaintiffs owed Forrester on his contract the sum of $1,313.25 
and interest. I t  was thereupon adjudged that if the defendant 
Getty failed to pay the sum due by him within the time fixed 
i n  the judgment, the conlmissioners appointed for the purpose 
should sell the lands described in the contract between the plain- 
tiff, s. J. May, and R. P. Getty, and report the sale to the court 
at  its next term, and a similar direction was given as to the land 
described in the contract between the plaintiff, S. J. May and 
J. M. Forrester, in  case the said plaintiff failed to pay 
the amount found to be due to Forrester. I t  was further (315) 
adjudged that, if the money due by Getty to the plain- 
tiff, S. J. May, and the interest thereon, should be paid by 
Getty, a deed should be executed by the proper parties to Getty 
for the lands described in both contracts, and that out of the 
money so paid the sum of $1,313.25 and interest should be paid 
into the clerk's office for the use of the heirs of Forrester, he 
having died; this being required, as we assume, for the ex- 
oneration of the Forrester lands from the lien for the balance 
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of the purchase money due under the contract between the 
plaintiff, S. J. May, and Forrester, the said amount being 
properly chargeable against the plaintiffs in the general settle- 
ment and adjustment of the equities, as between the several 
parties, and this being a short way of relieving the Forrester 
land of its burden. At any rate, there was no exception to this 
provision of the judgment, nor was there any to its form in any 
particular-the defendants excepting to i t  only upon the ground 
that the court erred in adjudging any amount to be due by the 
defendant Getty, and that i t  should have adjudged that the 
plaintiffs were indebted to Getty in the sum of $9,330.14 with 
interest. Defendants appealed. 

Horn & Mann for the plaintiffs. 
E. B. Norvell and Jones & Johnston for the defendants. 

WALKER, J. We agree with the learned counsel of the 
defendants that the vital questions in this case are those 
raised by their seventh, and eighth exceptions to the referee's 
conclusions of law and the ruling of the court thereon. In-  
deed we think that a decision upon the matters thus p r e  
sented will be sufficient to dispose of the appeal, as the other 
exceptions are subsidiary to those two, and, if there are 
any not thus strictly related to them, they are not essential ele- 
ments in the case and the rulings upon them, even if incorrect, 

and we do not think they were, can not be assigned as 
(316) reversible error. 

There are three questions which we will consider in 
the following order: 1. Did Maxwell agree with May to re- 
scind and thereupon abandon the contract of sale? 2. Were 
the proceedings in the suit of Afay .c. Maxwell, through which 
the feme plaintiff, Sarah J .  May, claims title to the land of 
Maxwell, not covered by the said contract, valid and sufficient 
to vest the title in her? 3. I s  there any defect in the title of 
the plaintiff to the Forrester land of which the defendants can 
avail themselves ? 

I t  is now well settled that parties to a written contract may, 
by parol, rescind or by matter in pais abandon the same. Paw 
v. Whittington, 72 N .  C., 321; Ta~jlor v.  Taylor, 112 N .  C.. 2 7 ;  
Holden v. Purefoy, 108 N. C., 163; Riley v. Jordan, 75 N .  C., 
180; Gorrell v. Alspaugh, 120 N. C., 362. In the case first 
cited, BYNUM, J., for the Court, says: "The contract is con- 
sidered to have remained in force until it was rescinded by mu- 
tual consent, or until the plaintiffs did some acts inconsistent 
with the duty imposed upon them by the contract which 
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amounted to an abandonment." Dula v.  Cowles, 52 N.  C., 290; 
Francis v. Love, 56 N. C., 321. What will amount to aneaban- 
donment of a contract is of course a question of law and the 
acts and conduct which are relied on to constitute the abandon- 
ment should be clearly proved, and they must be positive, un- 
equivocal, and inconsistent with the existence of a contract, but 
when thus established they will bar the right to specific per- 
formance. iViller v. Pierce, 104 N .  C., 390; Fatu v. Whitting- 
ton, supra; Holden e. Purefoy, supra. We are of the opinion 
that the facts found by the referee and the court are sufficient 
to show a rescission of the contract and an abandonment of ali 
rights under it by Maxwell. They are quite as significant for 
the purpose of indicating the intent of the parties, and espe- 
cially the purpose of Maxwell to relinquish all his rights, as 
any we find in the books which have been held sufficient to de- 

1 feat a claim for specific performance or the assertion of 
an  equity in the property. Francis v. Love, 56 N.  C., (317) 
321. There was evidence to sustain the findings of fact 
as to the rescission and abandonment, and this being so, the 
findings will not be reviewed by us. Battle v.  Hayo,  102 N.  C., 
413. 

The defendants' next contention is that, as the plaintiffs in 
the case of May v. ilIaxzuell issued a general execution on the 
judgment instead of first having the land, which had been at- 
tached, condemned in the judgment to be sold by the sheriff 
under a special execution to be issued for that purpose, they 
lost the lien acquired by the levy of the attachment and all 
rights thereunder and, as the judgment was a personal one, 
nothing passed by the sale under the execution issued upon it to 
the purchaser, Sarah J. May. Counsel, in support of this posi- 
tion, cited Arnyett v. Backhouse, 7 N .  C., 63, and Powell v. 
B m g h m a n ,  31 N.  C., 153. Those cases decide that the sning 
out of a writ of fieri facias instead of a writ of venditioni ez- 
ponas on a judgment taken in a suit wherein an attachment 
has been levied, waives the lien of the attachment, there having 
been no condemnation of the land. By taking out a general 
execution on the judgment, containing no clause of condemna- 
tion, the land previously levied on under the writ of attach- 
ment was thrown into the general mass of landed property be- 
longing to the defendant, just as if the plaintiff had taken out 
an execution against his property generally as is done in ordin- 
ary cases. The practice prevailed of issuing a venditioni ex- 
ponas with a fieri fncias clause, so that the property formerly 
levied upon under an attachment or fieri facias might be sold 
under the venditioni exponas and the special fie& fucins might 



I N  T H E  SUPREME COURT. [I40 

be used to reach any other property not subject to the lien of 
the levy. But the old procedure has given way to the new and 
now me have no such distinctions between the forms of proc- 
ess as then obtained. The law now looks more to the substance 
than to form, and ignores the ancient technicalities which were 

frequently used to defeat justice. The Code explicitly 
(318) provides that the sheriff, upon receiving the execution, 

shall satisfy the judgment out of the property attached 
by him, and for that purpose he shall proceed to sell so much 
of the attached property, real or personal, as may be necessary. 
Code, section 370. Thia is an express direction to the sheriff 
to sell the property previously levied on by him under the at- 
tachment, and invests him with as much power and authority 
to act in  the premises as if an execution, in the form of a Zen- 
ditioni exponas, had been issued to him, specially commanding 
him to sell the particular property. This has been the uniform 
construction of our statute upon the subject, as will appear by 
reference to the adjudged cases. Electric Co. v. Engineering 
CO., 128 N. C., 199; Chemical Co. v.  #loan, 136 N. C., 122. 
I n  Gamble v.  Rhyne, 80 N. C., 183, it is said: ('The property 
seized is a legal deposit in the hands of the sheriff to abide the 
event of the suit, the lien of the attaching creditor having pri- 
ority over any subsequent attachment or execution which niay 
come to his hands; and on the rendition of judgment against 
the defendant and when execution is issued and comes to the 
sheriff's hands, then his powers as sheriff, under the attach- 
ment to hold merely, are merged into the larger powers ac- 
quired by him under the execution." I t  is undoubtedly true 
that a plaintiff can not take a general and personal judgment 
against a defendant, who is a nonresident, upon a service by 
publication and not even when an attachment has been levied 
on his property, the court having jurisdiction to adjudge 
against him only to the extent of the property seized. I n  the 
latter case it acquires jurisdiction by actual seizure of the res, 
under its process, and not otherwise. This is familiar learning, 
and our observations upon it need not be extended. Cooper v. 
Reynolcls, 77 U. S. (10 Wall.), 308 ; Pennoyer v. Nef, 95 U. S., 
714; Winf~ee v. Bagley, 102 N. C., 515; Long v. Ins. Co., 114 
N. C., 465; Xtone v.  Myers, 9 Minn., 303; State v. Eddy, 10 

Mont., 311. I n  the case of Goodwin v. Claytor, 137 N. 
(319) C., 224, we had occasion to discuss both of these ques- 

tions and it was there in part said : "It is contended that, 
if the debt was subject to garnishment at all, any lien acquired 
by the service of the writ of attachment was waived and the 
garnishee released by taking a general and personal jud,pent 
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against the defendant and the garnishee, instead of taking an 
order condemning the debt to the payment of plaintiff's claim. 
We do not think that, if the plaintiff acquired any lien on the 
debt due the defendant by the tobacco company, he lost it by 
taking a judgment against the defendant and the garnishee. 
The judgment against the defendant is void as a personal judg- 
ment, as the court could acquire no jurisdiction to proceed 
against him, except in  so far as it could, by its process, levy 
upon or seize his property; and in this respect the suit is, to all 
intents and purpose, in the nature of a proceeding in rem, and 
not one i n  personam. But in this case the defendants can de- 
rive no benefit from the fact that the execution issued upon a 
general judgment. I t  was necessary to take such a judgment to 
ascertain the debt, and the execution issued to the sheriff was, 
by virtue of the special provision of the statute we have men- 
tioned, in the nature of a venditioni exponas, to sell the prop- 
erty attached, and, for the purpose of subjecting the latter to 
the payment of the judgment, the court had plenary jurisdic- 
tion." The plaintiff in  May v. Maxwell could not sell under 
execution, the property described in the contract with Max- 
well, who had paid one hundred dollars on the purchase 
money, as his interest was not the subject of sale under 
such process (Hinsdale v. Thornton, 7 5  N .  C., 381; Ledbetter 
v. Anderson, 62 N. C., 323; Love v. Smathers, 82 N.  C., 369) ; 
but the sale passed title to the property belonging to Maxwell 
and not described in the contract, as there was no trust rela- 
tion subsisting with respect to that. We can not inquire into 
the validity of the cause of action in May v. Maxwell, the judg- 
ment being conclusive as to that in a collateral proceeding. 
Cooper v. Reynolds, 77 U. S .  (10) Wall.), 308. I n  the 
case cited, Mr. Justice Miller says that the court can (320) 
not disregard a jud,gment in another suit, or refuse to 
give it effect, on any other ground than a want of jurisdiction 
in  the court which rendered it, and then proceeds: "It is  of no 
avail, therefore, to show that there are errors in that record, 
unless they be such as prove that the court had no jurisdiction 
of the case, or that the judgment rendered was beyond its 
power. This .principle has often been held by this court, and 
by all courts, and i t  takes rank as an axiom of the law." That 
case is precisely in point, as the court was dealing with a ques- 
tion in all respects like the one we are now considering. I f  the 
cause of action in May 1). Maxwell was defective, i t  could be 
taken advantage of only by a proper pleading in that cause and 
any ruling upon i t  could be reviewed by exception and appeal. 
The judgment, in any view, was merely erroneous and cor- 
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rectible by appeal and not in a collateral proceeding by direct 
attack. 

Sarah J. N a y  having already acquired title to the other 
property by reason of the rescission and abandonment of the 
contract, as we have shown, it therefore follows that as the 
proceedings in the attachment suit can not be successfully as- 
sailed, the plaintiffs can give a good title to all the land em- 
braced in their contract with the defendant Getty, unless there 
is some defect in the title to the Forrester land. I t  is not 
denied that Forrester had a good title to the three several tracts 
of iand which, on 16 November, 1896, he contracted to sell to 
S. J. May, or rather that he owned the right, title and interest 
therein which he claimed. This being so, we do not see why, 
under the judgment of the court in  this action, the defendants 
will not be fully protected as to this part of the land. I f  they 
pay the amount found by the court to be due, as the balance of 
the purchase money under the contract of the plaintiffs with 
the defendant Getty, with interest and costs, so much of that 
payment will be applied to the amount due by the plaintiff,.S. 

J. May, on the Forrester contract as will discharge i t  
(321) and relieve the Forrester land of any further lien. 

And the same result will follow if the mineral interests 
and other rights and property adjudged to be sold to pay the 
sum of $4,889.76, due on the plaintiff's contract with the de- 
fendant Getty, bring enough to pay that amount with interest 
and costs. If the property so adjudged to be sold does not bring 
enough, the rights of the parties can be easily and equitably ad- 
justed by a sale of the Forrester land, upon the principle which 
the learned judge evidently had in mind when the judgment was 
rendered, and which is plainly set forth therein, namely, by a 
sale of the Forrester interest and the application of the pro- 
ceeds, first, to the payment of the Forrester debt, and then to 
the payment of any balance due the plaintiffs; or, if the plain- 
tiffs redeem the Forrester interest from the lien, adjudged to 
rest upon it, by subrogating them to the rights of F. M. Mor- 
gan, administrator of Forrester, when they may have that in- 
terest sold to reimburse themselves, provided they have not 
already been paid in  full the amount due by the defendant 
Cfetty. The latter under this arrangement can not lose any- 
thing unless by his own default. 

I n  the discussion of the case we have treated the instrument 
executed by S. J. May to H. Q. Maxwell, as a contract to con- 
vey, as it is such in substance and effect. And of the same 
nature are the instruments executed by S. J. May to R. P. Getty 
and by J. M. Forrester to S. J. May. 
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We have carefully reviewed the whole case aqd are unable 
to see why the defendant Getty will not be able to secure a 
good and indeed a perfect title, if he complies with the terms of 
the decree by paying the amount adjudged to be due by him. 
We do not deem it necessary to refer particularly to the other 
exceptions, as the most of them are practically covered by the 
decision we have a l r e a d ~  made, and those that are not, either 
refer to matters not reviewable here or are in them- 
selves without merit. (322) 

I f  there ever has been any defect in the title, it does 
not exist now; and if the plaintiffs can give a perfect title at  
the time of the trial, i t  is sufficient to induce a court of equity 
to compel performance of the contract. Hughes v. McNider, 
90 N.  C., 248. 

There was no error in the rulings and judgment of the court 
below. . 

No. error. 

Cited: Redding v. Vogt, post, 5 6 8 ;  Atlcinson v. Ricks, post, 
421; Lemly v. Ellis, 143 N.  C., 213; Lewis v. Gay, 151 N.  C., 
170. 

FORTUNE v. COMMISSIONERS. 

(Filed 15 December, 1905.) 

Construction of  Xtatutes-Auditor of Buncombe County- 
Duties-Taz Lists-Officers-Register of Deeds-Ratifica- 
tion Clause. 

1. A statute should be construed with reference to its general scope and 
the intent of the Legislature in enacting i t  and, in order to ascer- 
tain what was the purpose, we must give effect to all of its clauses 
and provisions. 

2. Where the language used is ambiguous, or admits of more than one 
meaning, i t  is to be taken in such a sense as will conform to the 
scope of the act and effectuate i ts object. 

3. The use of inapt, inaccurate or improper terms or phrase% will not 
invalidate the statute, provided the real meaning of the Legislature 
can be gathered from the context or from the general purpose and 
tenor of the enactment. 

4. Clerical errors, misprisions, mere inadvertences or omissions which, 
if not corrected, would render the statute unmeaning or incapable 
of reasonable construction or would defeat or impair i ts intended 
operation, will not necessarily vitiate the act, for they will be cor- 
rected, if practicable. 
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5. A misdescription or misnomer in a statute will not vitiate the enact- 
ment or render i t  inoperative, provided the means of identifying the 
person or thing intended, apart from the erroneous description, are 
clear, certain and convincing. 

6. Chapter 7'03, Laws 1905, which created the office of Auditor of Bun- 
combe County and prescribed as one of. his duties that of making 
out the tax lists and further required him to perform "all the duties 
required by section 74 of the Public Laws of 1905 to be performed 
by the register of deeds," etc., will be construed to refer to section 
74 of the Xachinery Act, which prescribes the duties of the register 
of deeds with reference to making out tax lists, this being the only 
chapter of the Laws of 1905 that  contains as many as 74 sections 
and the only one referring to such duties. 

7. The fact that  the Machinery Act (chapter 590) was ratified two days 
later than chapter 703 should not have the effect of defeating the 
will of the Legislature otherwise sufficiently declared, judicial notice 
being taken of the requirements of the Constitution, Art. 11, see. 14, 
that a law imposing taxes can not pass unless the bill has been read 
on three several days. 

8. The auditor's duty prescribed by section 12 of chapter.703, Laws 1905, 
of examining all books and papers of the county officials, for the 
purpose of keeping a record of fees and commissions received by 
them can not be performed under the terms of the act until after 
the next election, it being manifest that the change from the fee to 
the salary system was not to take effect until after the present terms 
expire. 

9. The provision of section 12 of chapter 703, Laws 1905, that  the 
auditor shall prepare the tax lists and perform all other duties pre- 
scribed by section 74 of the Machinery Act, is effective from 1 July, 
1905, when the auditors' term of office commenced. 

10. When an act creates an office to commence a t  a certain time and 
directs its incumbent to perform certain duties which, though for- 
merly belonging to  another office, are required by law to be per- 
formed annually a t  a specified time, the officer must perform them, 
if a t  all, a t  the time specified. 

11. The office of register of deeds is constitutional, but the duties are 
statutory, and the Legislature may, within reaaonable limits, change 
the duties and diminish the emoluments of the office, if the public 
welfare requires i t  to be done. 

12. The expression used in the section 22, namely: "This act shall be 
in full force and effect," must have h e n  intended, by implication, to 
give the act immediate operation as to those matters which per- 
tained to the office of auditor, created by it, for the regulation of 
which there seemed to be urgent need. 

(324) ACTION for a mandamus by A. B. Fortune against 
Board of County Commissioners of Buncombe, pending 

in the Superior Court of BUNCOMBE, and heard by Judge Fred 
Moore, by consent, at Chambers in Asheville, on 14 August, 
1905. 

The case was heard upon a case agreed which was as fol- 
lows : 
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1. That A. B. Fortune is the register of deeds for the county 
Buncombe, duly qualified and elected, and as such has been per- 
forming the dutles incident to said office since the first Mon- 
day of December, 1904, and that his term of office will not ex- 
pire until the first day of December, 1906. 

2. That M. L. Reed, C. P. Weaver, R. B. Clayton, Frank 
Wells and Marion Glenn were duly elected and qualified as 
commissioners for the county of Buncombe on the first Uonday 
of December, 1904, and as such have been filling the offices of 
county commissioners since said date and constitute the board 
of county commissioners of the county, and their term of office 
mill not expire until the first Xonday of December, 1906. 

3. That the General Assembly of North Carolina, at its ses- 
sion in 1905, passed an act entitled, "An act to amend an act to 
provide for the assessment of property and the collection of 
taxes," which said act was ratified on 6 March, 1905, and went 
into force from and after its ratification, the same being chap- 
ter 590, Laws' 1905, and is made a part of this case. 

4. That the said General Assembly at its session of 1905 
passed an act (chapter 703, La,ws 1905) entitled, "An act to 
fix salaries for the officers of Buncombe county, and to increase 
the road fund and to create the office of auditor of Bun- 
combe County," which said act was ratified on 4 March, (325) 
1905, and is made a part of this case. 

5. That on 10 July, 1905, the plaintiff requested and de- 
manded of the board of commissioners that the tax lists of the 
county be delivered to him for the purpose of performing the 
duties required of him by chapter 590, Laws 1905. 

6. That the board of commissioners declined and refused to 
permit the plaintiff to have the tax lists, and declined and re- 
fused to make an order for the payment of the said register of 
deeds for the work of computing the taxes and making out the 
tax lists, and declined and refused to permit the said register 
of deeds to perform any of the duties in relation to said tax 
lists required of him by said chapter 590. 

7. That the State Auditor furnished the plaintiff books and 
blanks for the purpose of preparing the tax lists, and the same 
were demanded of him by the board of commissioners and R. 
J .  Stokely, and mere delivered to said Stokely under protest- 
the plaintiff denying the right of Stokely or the board of com- 
missioners to deprive him of the right to perform the duties 
mentioned and described in said chapter 590. 

8. That the plaintiff is, by virtue of section 2 of Article QII 
of the Constitution, en: o f i c i o  clerk of the board of county com- 
missioners. 
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9. That said Stokely, on 1 July, 1905, qualified as auditor 
for Buncombe County, and is now performing the duties re- 
quired by section 1 2  of said chapter 703, Laws 1905, and is 
now, under authority of said act and by order of said commis- 
sioners, computing the taxes and preparing the tax lists of the 
county for 1905. 

I t  is insisted by the plaintiff that he 2s entitled to perform 
the duties required of him by said chapter 590, and he asks the 
court for a writ of mandamus to compel the commissioners of 
the county to comply with the conditions of the provisions of 
chapter 590, Laws 1905, and to turn over to him the tax lists 

for the county, which said tax lists they have undertaken 
(326) to place in the hands of said Stokely. 

I t  is insisted by .the defendants that said Stokely, by 
virtue of chapter 703, Laws 1905, from and after 1 July, 1905, 
became the auditor for the county and entitled to perform all 
the duties and functions of said office as prescribed in said 
chapter 703, and as such auditor he was the prbper person to 
compute and make out the tax lists for the year 1905 for the 
county of Buncombe-the said auditor's term beginning on 1 
July, 1905. 

Upon the foregoing facts, judgment was rendered'that the 
plaintiff is entitled to the tax lists and to perform the duties 
in  regard thereto, which are specified in the Laws of 1905, chap- 
ter 590, section 74, and to receive the compensat.ion for his 
services in  that behalf. I t  was then adjudged that a per- 

* emptory writ of mandamus issue, requiring the defendant to 
deliver the lists to the plaintiff for the purposes aforesaid, and 
to pay such compensation as they may deem proper for his 
services in computing the taxes, completing the lists and mak- 
ing copies as required by law. The court further adjudged 
that said Stokely is the duly elected auditor of Buncombe 
County and that his term of office, as such, began on 1 July, 
1905. The defendants were adjudged to pay the costs. From 
the judgment of the court they appealed. 

Herrimon & Merrimoa for the plaintiff. 
Chas. A. Webb for the defendant. 

WALKER, J. The correctness of the principles by which stat- 
utes should be construed. as stated with much clearness in the 
brief of the plaintiff's counsel, may be readily conceded, and 
yet we are of opinion, if the statute in question is examined in 
the light of those principles, the plaintiff has not shown hims~lf 
entitled to the relief which he seeks. Some of the cardinal 
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rules for the interpretation of a statute are that i t  (327) 
should be construed with reference to its general 
scope and the intent of the Legislature in enacting it and, in 

. order to ascertain what was the purpose, we must give effect 
to all of its clauses and provisions. Where the language used 
is ambiguous, or admits of more than one meaning, it is to 
be taken in such a sense as will conform to the scope of the 
act and effectuate its object. The use of inapt, inaccurate or 
improper terms or phrases will not invalidate the statute, pro- 
vided the real meaning of the Legislature can be gathered 
from the context or from the general purpose and tenor of the 
enact,ment. Clerical errors or misprisions which, if not cor- 
rected, would render the statute unmeaning or incapable of 
reasonable construction or would defeat or impair its intended 
operation, will not necessarily vitiate the act, for they will be 
corrected, if practicable. Nor will mere inadvertences or omis- 
sions have that effect, provided they can be supplied by refer- 
ence to the context or to other statutes,'and the true reading 
of the statute made obvious and its real meaning apparent. 
These principles are fully set forth and aptly illustrated, by 
reference to decided cases, in Black on Interpretation of Laws, 
sections 30 to 39. Guided by them, me should be able to as- 
certain and declare what was the intention of the Legislature 
with reference to the matter involved in this case, and whether 
it has been sufficiently expressed in the act under considera- 
tion. I t  seems that the leading purpose was to reduce ex- 
penses and to provide for the management of the affairs of 
the county in the future upon a more economical basis. At the 
same time, it was thought fair and just that a radical change 
from the fee system to the salary system should not take effect 
until the terms of those now in office should expire. I n  con- 
struing the act, we should give proper heed to this controlling 
idea and bring the different provisions of the statute into har- 
mony with it, i f  this can reasonably be done. The office of 
auditor of the county was created, and at the same time filled 
by the appointment of Stokely, and it is expressly pro- 
vided that his term shall begin on 1 July, 1905. So (328) 
far, there can be no misunderstanding. Section 12 pre- 
scribed the duties of the auditor and among others therein 
enumerated is the duty of making out a copy of the tax list of 
each township for the tax collector therein. H e  is further 
required to perform ('all the duties required by section 74 of , 
the Public Laws of 1905, to be performed by the register of 
deeds, and to prepare for publication the annual statements 
required by law." One difficulty in construing the act, and 

140-16 241 



I N  THE SUPREME COURT. [I40 

an insuperable obstacle as the plaintiff's counsel contend, in 
the way of enforcing the provision which we have quoted, is 
that there is no reference therein to any particular chapter of 
the Laws 1905. I t  is argued that this is a patent ambiguity 
which defeats the operation of that clause. "A misdescription 
or misnomer in a statute will not vitiate the enactment or 
render it inoperative, provided the means of identifying the 
person or thing intended, apart from the erroneous descrip- 
tion, are clear, certain and convincing." Black Int. of Laws, 
see. 58. Under this rule, we may call to our aid anything in 
the act itself or even in the alleged erroneous description, 
which sufficiently points to something else as furnishing cer- 
tain evidence of what was meant, though the reference to the 
extraneous matter may not in  itself be full and accurate. The 
rule, even when literally or strictly construed, does not require 
that the erroneous description shall be altogether rejected in 
making the search for the true meaning, but it may be used 
in connection with ahything-outside of the statute to which 
it refers and which itself, when examined, makes the meaning 
clear. The erroneous description may in this way be helped 
out by extraneous evidence. Black, supra, see. 38. But ours 
is not so much an erroneous, as an inaccurate description, and 
the question is whether its words are adequate to express with 
sufficient certainty the intention of the Legislature. I t  has 
been held that if a later act expressly refers to a designated 

section of an earlier one, to which it can have no ap- 
(329) plication, but there is another section of the prior act 

to which, and to which alone, in view of the subject 
matter, the later act can properly refer, i t  will be read ac- 
cording to the manifest purpose of the Legislature, and the 
nlisdescription will not prevent the reasonable construction that 
the Legislature intended to refer to the latter section. School 
Directors v. School Directors, 73 Ill., 249; Plank Road Co. 
v. Reynolds, 3 Wis., 258; Black, supm, see. 38. 

When we turn to chapter 590, Laws 1905, commonly known 
as the "Machinery Act," we find that section 74 prescribes the 
duties of the register of deeds with reference to computing 
the taxes and preparing the tax lists of the county, and this 
is the only chapter of those acts that contains as many as 
seventy-four sections, and i t  is the only one referring to such 
duties. I t  is true that chapter 590 was ratified two days later 
than chapter 703, but this should not have the effect of de- 
feating the will of the Legislature otherwise sufficiently de- 
clared. Taking judicial notice of the course of legislation as 
affected by the requirements of the Constitution, Article 11, 
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section 14, that a law imposing taxes cannot pass unless a bill 
for the purpose has been read on three several days, we must 
assume that the bill which finally became chapter 590 was 
pending in  one of the houses of the General Assembly at  the 
time that chapter 703 became a law, and was nearing its com- 
pletion, being in the last of the formative stages of legislation. 
I t  was not possible then, to indicate by number the chapter 
of the laws to which reference was made, as the arrangement 
of the acts into chapters had not then been effected, but i t  was 
possible to indicate the section. We have no doubt as to the 
intention, and conclude that the mere designation of the sec- 
tion was sufficient, under the circumstances, for us to identify 
with certainty the chapter and section to which the reference 
was made. 

This brings us to the condideration of the other question, 
whether it was intended that the act should have op- 
eratibn from 1 July, 1905, as to the duties mentioned (330) 
in  that section. By section 12, chapter 703, Laws 1905, 
the auditor is required to perform various duties, tde most, if 
not all of which, were the duties of other officers at that time. 
I n  the view we take of the case, i t  is not necessary that we 
should stop to inquire whether all of said duties appertained 
to other offices then existing, or whether some of them were 
newly created. I t  is sufficient for us to say that one of the 
duties, namely, the examination of all books and papers of 
the county officers, for the purpose of keeping a record of fees 
and commissions received by them, cannot be performed under 
the terms of the act until after the next election, as the lia- 
bility of the said officers to account for fees and commissions 
received by them, cannot arise during their present terms of 
office-it being manifest that the change from the fee to the 
salary system was not intended to take effect until after the 
present terms expire. But there is no reason why the act 
should not be allowed to have full operation as to all duties 
not within that category. The language is explicit, that the 
auditor shall prepare the tax lists and perform all other duties 
prescribed by section 74, chapter 703, Laws 1905, and this pro- 
vision must have effect from 1 July, 1905, when the auditor's 
term of office commenced, unless by a subsequent section its 
operation is postponed. Section 22 provides as follows: "This 
act shall be in full force and effect from and after the expira- 
tion of the term of office of the officers elected for said county 
at  the election in November, 1904." The use of the adjective 
"full" implies that the act shall have some force and effect at 
once and its clear meaning is that it shall have such force and 

243 



I N  THE SUPREME COURT. [I40 

effect as to all official duties, except those which cannot be per- 
formed until after the expiration of the present terms of the 
county officers. This must be true, if we give to the word 
"full" its natural and ordinary meaning and then construe the 
act with due regard to the manifest intention of the Legisla- 

ture. When an act creates an office to commence at  
(331) a certain time and directs its incumbent to perform cer- 

tain duties which, though formerly belonging to another 
office, are required to be performed annually at a specified 
time, the oEcer must perform them, if at all, at  the time 
specified. There is nothing in  this act to restrict the plain, 
direct and positive requirement of the statute that he shall 
prepare the tax lists, to a particular period of time, and there 
is no good reason why the operation of the act in this respect 
should be deferred. The mere fact that the duty thus required 
of him had theretofore been annexed to another office and that 
the present incumbent of that office will be deprived of the 
compensation allowed for the service, is not sufficient to ovek- 
ride the plain intent of the statute. Again the act refers to 
the duties of the register of deeds as prescribed in section 74, 
chapter 703, Lams 1905. That section requires those duties to 
be performed in 1905 and 1906, and it must be the clear in- 
tendment that those duties shall be ljerformed by the auditor 
in the same years. This is in accord with the spirit and intent 
of chapter 703 to reduce expenses as speedily as is consistent 
with a just regard for existing rights., The abolition of the 
fee system was postponed until the expiration of the present 
official terms, for reasons which appeared to the Legislature 
to be sound and just, but they do not apply to the mere trans- 
fer of some of the duties of one officer to another then created 
by the statute. Nor is there any constitutional objection to 
such transfer. The office is a constitutional one, it is true, 
but the duties are statutory. The Legislature may within rea- 
sonable limits change the duties and diminish the emoluments 
of the office if the public welfare requires it to be done, and 
to this the incumbent must submit. Bunting v. Gales, 77 N. 
C., 283; Mia1 v. Ellington, 134 N. C., 131; Hoke v. Hemlemon, 

15 N. C., a t  p. 20. 
(332) We have not adverted to the fact that the Legislature 

has not only created the office of auditor, but has filled it 
by direct appointment, instead of waiting for it? incumbent to 
be chosen at the next election, which shows that there was 
considered to be a pressing necessity for immediate change 
from the old system to the new, in respect to the duties as- 
signed to the auditor by the act. His  salary is fixed at $1,200, 
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and unless our construction be the correct one, he will have 
very little to give, in  the way of public service, in  return for 
what he will receive. His  salary would seem to be out of all 
proportion to the work which would be left for him to do. This 
result is not consistent with the main purpose and the evident - - 
policy of the enactment. 

The expression used in section 22, namely, "this act shall 
be in full force and effect," cannot be found in any other stat- 
ute and they must have been intended, by implication, to give 
the act immediate operation as to those matters which per- 
tained to the office of auditor, created by it, for the regulation 
of which there seemed to be urgent need. If this is not the 
meaning, we are unable to understand what it is. The provi- 
sion in regard to the duty of preparing the tax lists, if put 
into immediate effect, will not conflict with the other provi- 
sions concerning the substitution of salaries for fees. This is 
not true as to some of the other duties imposed upon the audi- 
tor, and, as to the latter, the act will take effect only after the 
existing terms of the officers expire. 

The statute must have some effect, for it was clearly so 
intended, and we can give it none unless we hold that the 
auditor is to perform the duties of the register of deeds in 
respect to the tax lists, this year and the next, and, of course, 
thereafter unless the Legislature should otherwise provide. 

There was error in the ruling of the court upon the facts 
agreed. The judgment will be reversed and judgment entered 
for the defendant. 

Reversed. 

Cited: Commissioners v. Stedman, 141 N.  C., 451, 452; 
S. v. Lewis, 142 N.  C., 651; McLeod v. Commissioners, 148 
N. C., 86; Pullen v. Corporation Commission, 152 N.  C., 558. 

BROWN v. POWER CO. 
(333) 

(Filed 15 December, 1905.) 

Eminent Donzain - Compensation - Market Value - Special 
Value to Owner-Water Power-Evidence-Impeachment of 
Witness-Instructions -Easement for Right of Way-Add& 
tional Burden-Verdict-Power of Court. 

1. On an issue a s  to the market value of plaintiff's land, where a wit- 
ness had testified as  to  the sales of upland lands in the neighbor- 
hood before the installation of the water plant, i t  is not compe- 
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tent to ask him "if the erection of the plant had not increased the 
value of lands 'down there,' " for the purpose of impeaching him. 

2. The court is not required to give an instruction in the language of 
the prayer, but i t  is sufficient if the instruction given covers the 
principle involved. 

3. When, for the purpose of meeting and providing for a public neces- 
sity, the citizen is compelled to sell his property or permit i t  to 
be subjected to a temporary or permanent burden, he is entitled by 
way of compensation, to its actual market value. 

4. The market value of property is the price which i t  will bring when 
i t  is offered for sale by one who desires, but is not obliged, to sell 
it, and is bought by one who is under no necessity of having it. 
In  estimating its value all the capabilities of the property and all 
the uses to which i t  may be applied or for which i t  is adapted may 
be considered and not merely the condition i t  is in a t  the time and 
the use to which i t  is then applied by the owner. 

6. If a tract of which the whole or a part is taken for a public use, pos- 
sess a special value to the owner, which can be measured by money, 
he is entitled to have that value considered in the estimate of 
compensation and damages. 

6. The court properly submitted to the jury the evidence tending to show 
that  plaintiff had water power on the river to be considered as an 
element of value. 

7. The condemnation for the purpose of building and operating a rail- 
road did not deprive the plaintiff of the use of her land except to 
the extent that i t  was necessary for the operation of the road. For 
any additional burden she was entitled to compensation to be 
measured with reference to the limited easement of the railroad. 

8. This Court has unquestioned power to set a verdict aside when there 
is no evidence to support it. 

9. When there is any evidence proper to be submitted to the jury, this 
Court has no power to interfere with the verdict. 

10. An essentiaI and elementary condition precedent annexed to the ex- 
ercise of the power of eminent domain is that the owner of the prop- 
erty, who is compelled to surrender it, shall have full compen- 
sation. 

(334) Action by Mary Brown against W. T. Weaver Power 
Co., heard by Judge T. A. McNeill and ,a  jury, at the 

February Term, 1905, of BUNCOMBE. 
Plaintiff alleged that she was the owner in fee of a tract of 

land lying on the French Broad River in Buncombe County, 
a particular description of which is set forth. That she re- 
sided with her family on said land, cultivating a portion there- 
of. That the defendant company had erected and maintained 
a dam across said river in the vicinity of and below said land 
by which the water was thrown back and ponded said land 
near to her residence. That by reason of said dam her land 
is flooded and damaged and that, so lon as the said dam is 
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reason of said ponding, etc., the value of her land is diminished 
and that she will continue to suffer in comfort and conve- 
nience, and in  the destruction of her water power and of a 
valuable spring on her premises. That by ponding the water 
above said dam, the defendant has taken possession of a part 
of said land and wrongfully withholds the same from her. . 
She demands judgment for the possession of the portion of 

I land so withheld. She also demands judgment for per- 
, manent and annual damage. The defendant by way of (335) 

answer admits that it has erected and maintains the 
dam as alleged. Denies $he plaintiff's ownership of the land 
and the damages alleged to have been sustained, etc. For a 
defense it avers that it is a corporation duly chartered pur- 
suant to the laws of the State, the charter being properly 
pleaded. That i t  has constructed and has now in operatioq 
a large and expensive dam across 'the French Broad River and 
a large plant with expensive machinery and is engaged in fur- 
nishing electric power to the public lights in Biltmore, and 
operating the street railway system, and lights in the city of 
Asheville, certain cotton mills and other manufacturing 
plants. That i n  order to carry on this business i t  was and is 
necessary to erect and maintain across the French Broad River 
a dam to collect water and to operate such plant and ma- 
chinery; that the portion of the lands described in  the corn- 
plaint situated between the roadbed of the Southern Railway 
and the western banks or margin of the said river is necessary 
and is required by the defendant for the purpose of construct- 
ing and operating its works; that i t  has made several efforts 
to agree with plaintiff upon price for the said lands, etc. De- 
fendant insists that by its charter the right to condemn said 
land to its use is conferred and that plaintiff's remedy is con- 
fined to the procedure provided in the charter, etc. The fol-' 
lowing issues were submitted to the jury: 

"1. I s  the plaintiff the owner and entitled to the possession 
of the lands and premises described in complaint? Ans. Yes. 

"2. Was the land of plaintiff injured by the erection of the 
dam, as alleged in the complaint? Ans. Yes. 

"3. What permanent damage, if any, has the plaintiff sus- 
tained by reason of the erection of said dam and the ponding 
and backing of said river, as alleged in the complaint? Ans. 
$750. 

"4. What annual damage, if any, has the plaintiff sus- (336) 
tained by reason of the erection of said dam and the 
ponding and backing of said river, as alleged in the complaint? 
Ans. $150." 
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The court reduced the amount assessed for permanent dam- . 
age to $625. Defendants moved the court to set aside the 
verdict. Motion denied. Judgment was signed and defendant 
excepted and appealed. 

Mark W.  Brown and Zeb V .  Curtis for the plaintiff. 
Davidson, Boume B Parker and Tucker  d? M u ~ p h y  for the 

defendant. 

CONNOR, J., after stating the facts: There was evidence ' 
tending to show the location of plaiqtiff's land, the location of 
the dam and the effect upon the land by water ponding thereon, 
etc., in regard to its productive capacity, the crops raised upon 
i t  before and after the erection of the dam. There was also 
evidence tending to show that the quantity of land upon which 
water was ponded was about three acres; the rental value of 
the land; the effect of the water ponded on the land by the 
dam upon the health of plaintiff's family, etc. The testimony 
in a11 of these aspects was conflicting. The estimate of the 
value of the land and its rental value indicated great diverg- 
ence of opinion. Only such portions as relate to,the exceptions 
need be noticed. Several of the exceptions to the rulings of 
His Honor upon the ,admission of testimony were not pressed 
in this Court. 

Mr. Ingle, a witness for the plaintiff, testified in regard to 
the value of real estate, etc. Upon cross-examination he stated 
that he had sold some morn out upland in the neighborhood 
of plaintiff's land for $30 and $50 an acre, giving the location 
of the land; that the sales were made before the installation 
of the water power. Defendant thereupon proposed, upon 
cross-examination, to ask him if the erection of defendant's 

plant had not increased the value of the land "down 
(337) there." The question mag, upon objection, excluded and 

defendant excepted. Defendant's counsel concedes that 
this testimony was not competent for the purpose of offsetting 
against plaintiff's damage any benefit that may have accrued 
to her land by the erection of the plant, but states that his pur- 
pose was to inipeach the witness and lessen the weight of his 
testimony in regard to value of lands. We are not quite sure 
how the testimony in regard to the sale of other lands in the 
vicinity of the plaintiff's, unless it mas shown that in  respect 
to the conditions, etc., they are similar, was relevant. The 
question in issue was the market value of the plaintiff's land. 
I t  seems that witness had given his opinion that i t  was worth 
$100 per acre. The defendant was permitted, without objec- 
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tion, to show that he had sold lands in that vicinity-worn out, 
and upland-at a smaller price; that such sales were made 
since the installation of the plant. We do not perceive how 
it would tend to impeach him to show that the erection of the 
plant had increased the value of lands "down there." The 
time of the sale, in respect to the erection of the plant, was 
shown; this enabled the jury to draw such reasonable infer- 
ences from the facts as were proper in estimating the weight 
to be given to his evidence in regard to the value of plaintiff's 
land. The exception cannot be sustained. 

Plaintiff testified that her land between the river and the 
railroad is submerged all the year, that there is but a small 
portion over which a person can walk-that this was caused 
by the dam. That no part of the three acres was fit for 
agricultural purposes or pasturage now; that the erection of 
the dam had ruined her spring, which formerly afforded good 
water; that she has no other water. She testified that noxious 
odors came from the river, caused by ponding the water; that 
sickness, fevers, etc., had prevailed. $he said that "before the 
dam was mide this place was her home, and she was happy 
at i t  and could have made her support out of the bottom, and 
now she has no good water and no support, and it ren- 
dered her unhappy and she did not have her health (338) 
this summer, and before she had always had her health; 
that through the wet 'weather one of the houses on the place 
had its walls moulded, and that her things got so damp and 
bad that they moulded in her trunk; that they had filled the 
yard up trying to prevent i t ;  that i t  was not that way before 
the dam was built, and that there was no unpleasant odor be- 
fore the dam was built.'' There was evidence tending to show 
that plaintiff had an orchard on the land from which she gath- 
ered and sold fruit and that since the erection of the dam the 
trees had died; that she raised vegetables for market on the 
three acres, etc. The testimony in regard to the value of the 
orchard, fruit, etc., was conflicting. Mr. Hawkins testified that 
the three acres between the railroad and the river, if used for 
gardening purposes, would be worth about $100 per acre and 
that included the orchard; that he had run a mill all of his 
life and if plaintiff had a water power in front of her place 
before the erection of the dam, i t  would be worth about $500 
an acre at least, and i t  would be worth that much on the French 
Broad anywhere that you could put up water power nearly. 
He  also testified in regard to the effect of the water ponded 
upon the land on the orchard-that the trees were dead and 
that it was not worth anything for gardening, or agricultural 

249 



I N  T H E  SUPREME COURT. [I40 
I 

purposes. That he never measured the fall of the river from 
plaintiff's south line to her north line before the erection of 
the dam, but he guessed it mas about 3 1-2 feet; that he looked 
over it, but never measured it. He  was examined at much 
length in respect to the flow of the water, etc. H e  testified 
that in forming his estimate of the value of the land he did 
not know that i t  was all subject to the right of way of the 
Southern Railway; that the fact that this land was subject to 
an easement of the railway company would affect its value 
after they took possession of i t  because you could not farm 
there, but it would not affect its present damage; that i t  would 

now she has no good water and no support, and it ren- 
(338) dered her unhappy and she did not have her health 

this summer, and before she had always had her health; 
land-passed it frequently, thought i t  was worth for agricui- 
tural purposes $50 an acre; that the people asked a good deal 
more than that for it, but that was as much as it was worth 
for purpose of general farming. 

Mr. Weaver, president of the defendant company, testified 
in regard to water power on the French Broad. That the 
fall from plaintiff's southern to her northern line was exactly 
8y4 inches; that above this property for 1900 feet there is 
an eddy or pool in the river; that is, there is a swag there, 
etc.; that from his knowledge of water powers and what it 
takes to make them commercially valuable, if the defendant's 
dam had not been built, the whole fall on plaintiff's property 
would hare been of no value and could not have been utilized; 
that 8% inches from a slight rise in the river would be wiped 
out and a wheel to give speed under such a fall would have to 
be an enormous affair. He testified at much length in  regard 
to the power, concluding with the statement that it would be 
commercially impossible to  develop 83/4 inches fall on the 
French Broad River, giving his reasons for the opinion, etc. 
H e  also testified in regard to the damage sustained by plain- 
tiff in other respects. Defendant introduced several other 
witnesses, whose testimony in  regard to the river, the fall, 
etc., tended to sustain its view and contention. Plaintiff intro- 
duced witnesses in  reply. 

At the close of the evidence defendant submitted certain 
prayers asking special instructions. Those which were pressed 
in  this Court are : "The court charges the jury that they can- 
not be influenced in this action by any sentimental considera- 
tions which might arise from the fact that this was plaintiff's 
home, that she was satisfied with it and did not care to sell 
the three acres of her land lying between the railroad and 
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the river, nor will the jury be influenced by what plaintiff 
would charge for her land or was willing to take for her 
land, except in  so fa r  as this consideration throws some (340) 
light on the true value of the said land and the extent 
of the injury thereto resulting from the erection of defendant's 
dam." 

His Honor declined to give this instruction. Defendant 
excepted. H e  instructed the jury upon the issue in regard to 
permanent damage, that the burden was on the plaintiff to 
show what permanent damage she had sustained, and that in 
passing upon the evidence they would take into consideration 
all the evidence tending to show the ponding or obstruction of 
the water of the stream; the extent to which the plaintiff's 
land was overflowed and damaged by the water ponded by the 
erection of the dam, if caused by its erection. "You will take 
into consideration the testimony tending to show that the land 
was rendered unfit for agricultural crr gardening purposes; 
the quantity of i t  so injured, the injury or destruction of the 
apple orchard, injury to the spring, if any; you will take also 
into consideration the evidence tending to show that plaintiff 
had water power on the river, and that of the defenda~t  tend- 
ing to show that her water power, if there, was of no com- 
mercial value, and if there, upon the whole circumstances and 
all the testimony, you will determine its value, if you are of 
the opinion that it has value; taking into your estimate also 
in  fixing the damages on this issue the evidence tending to show 
that the land of the plaintiff was subject to the right of way 
or easement for railroad purposes, or that a portion of i t  was; 
and you will also take into consideration, if you find from the 
testimony and by the greater weight of the evidence, that the 
plaintiff's land was injured and that the injury and damage 
was caused by the erection of the dam, and you further find 
that this injury and damage continues, then you will ascer- 
tain what the injury and damage from the erection and main- 
tenance was, and the amount you reach will be your answer 
to the issue." 

I n  conclusion His  Honor said to the jury: "You are not to 
be influenced by sympathy on the one side or by pre- 
judice or bias on the other side, if any such exist. The (341) 
true measure of damages in  this case is the difference in  
the value of the land of the plaintiff that is effected by the 
flowage or p ~ n d i n g  back of the water, arising from the erection 
of defendant's dam in its condition just prior to the erection 
of said dam and its value in its condition just after the erection 
of said dam. That the burden of proof is on the plaintiff in 
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this case and she must establish by a preponderance of the 
evidence not only the fact that her lands have been damaged, 
but also that such injury was due to the erection of defend- 
ant's dam, and she must also establish by like preponderance 
of the evidence in what amount said lands have been damaged 
before she can recover in this action." 

While we find no proposition of law in the instruction asked 
which is not correct, we think that His Honor's instruction 
in respect to the manner in which the jury should consider the 
evidence pertaining to the permanent damage and the measure 
of such damage covers the principle involved in the instruc- 
tion. I t  is too well settled to require or justify the citation 
of authority that the court is not required to give the instruc- 
tion in  the language of the prayer. I t  is well settled that when, 
for the purpose of meeting and providing for a public neces- 
sity, the citizen is compelled to sell his property or permit it 
to be subjected to a temporary or permanent burden, he is en- 
titled by way of compensation, to its actual market value. 
Lewis Em. Domain, sec. 478. The difficulty arises not SO 

much in fixing the standard of the right, as in ascertaining 
what elements or factors may be shown in applying the stand- 
ard. Certainly where by compulsory process and for the pub- 
lic good the State invades and takes the property of its citi- 
zens, in the exercise of its highest prerogative in respect to 
property, i t  should pay to him full compensation. The highest 
authorities are to that effect. "The market value of property 

is the price which i t  will bring when it is offered for 
(342) sale by one who desires but is not obliged to sell it, and 

is bought by one mho is under no necessity of having 
it. I n  estimating its value all the capabilities of the property 
and all the uses to which i t  may be applied or for which it is 
adapted may be considered and not merely the condition it is 
in at the time and the use to which i t  is then applied by the 
owner." Lewis Em. Dom., supra. Mr. Just ice  F ie ld  in Boom 
Go. v. Pa,tterson, 88 U, S., 403, says: "In determining the 
value of land appropriated for public purposes, the same con- 
siderations are to be regarded as in a sale of property between 
private parties. The inquiry in such cases must be what is 
the property worth in the market, viewed not merely with ref- 
erence to the uses to which it is at  the time applied, but with 
reference to the uses to which i t  is plainly adapted; that is 
to say, what is it worth from its availability for valuable uses. 
Property is not to be deemed worthless because the owner al- 
lows it to go to waste, or be regarded as valueless because he 
is unable to put it to any use. Others may be able to use it. 

2 3 2  
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I t s  capability of being made thus available gives it a market 
value which can be readily estimated." I n  R. R. v. Woodruff ,  
49 Ark., 381 (4 Am. St., 51)) i t  is said: "Since then, the mar- 
ket value is the true criterion of damages, we are led to inquire 
-what is the market value? The word market conveys the 
idea of selling and the market value, it would seem to follow, 
is the selling value. I t  is the price which an article will bring 
when offered for sale in the market. I t  is the highest price 
which those having the ability and the occasion to buy are 
willing to pay." Referring to the range which the testimony 
may take in ascertaining the market value, the court says: 
"As a general guide to the range which the testimony should 
be allowed to assume, we think i t  safe to say that the land 
owner should be allowed to state, and have his witnesses state, 
every fact concerning the property which he would naturally 
be disposed to adduce in order to place it in an advan- 
tageous light if he were attempting to negotiate a sale (343) 
of i t  to a private individual. On the other hand, the 
jury and the opposing counsel, for the information of the jury, 
should be allowed to make every inquiry touching the property, 
which one about to buy it would feel it to his interest to 
make." 

"If a tract of which the whole or a part is taken for a pub- 
lic use, possesses a special value to the owner, which can be 
measured by money, he is entitled to have that value consid- 
ered in the ,estimate of compensation and damages." 15 Cyc., 
724;  Cooley Const. Lim., secs. 567-8. Plaintiff testified with- 
out objection that she could have rented the botton land for 
$100 and had been offered that sum; that she depended upon 
i t  for her sole support and would not have taken less than 
$100 a year for it. This last testimony, considered with what 
preceded it, was certainly competent to be considered by the 
jury in ascertaining its value. She also said that it was her 
home and she mas h ~ p p y  then with her. spring of good water- 
and that she could make her support out of the bottom. That 
she did not have her health and was unhappy by reason of it. 
We do not understand that, under the instruction of His Hon- 
or, the jury gave her compensation for the disturbance of her 
happy condition before the march of progress and the demands 
of a large city for water and lights deprived her of her bot- 
tom land and her spring. As said in Boom Co, v. Patterson, 
supra: "So many and varied are the circumstances to be taken 
into account in determining the value of property condemned 
for public purposes, that it is perhaps impossible to formulate 
a rule to govern it in all cases." The instruction given the 
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jury for their guidance conforms to the rule approved by the 
authorities. The defendant requested His Honor to charge 
the jury: ('If the jury should find as a fact that the plaintiff 
had not used or developed and had not intended to use or. 
to develop any water power which she might have had on 

her river front, then they cannot consider the alleged 
(344) destruction of such power as an elenzent of damages in 

this case. That the jury cannot consider the value of 
plaintiff's property as a part of the water power system of the 
W. T.  Weaver Power Company in estimating the damages oc- 
casioned by erection of defendant's dam, but only in  its former 
condition and the difference in  value between the land in its 
former condition and its value in  its condition immediately 
after the erecton of the dam." To the refusal to give this 
instruction defendant excepted. I n  this connection it appears 
in the case on appeal that at the conclusion of the charge: 
"Counsel for defendant requested the court to caution the jury 
that they should not consider the 8% inches of water power 
of plaintiff as a part of a great system, as argued to them by 
plaintiff's counsel. His  Honor, in response, said to the jury 
that they would take into consideration the water power on 
the one side and the easement on the other, and say upon the 
whole evidence what i t  is worth." To this defendant excepted. 
I t  is said in  defendant's brief that testimony in regard to the 
value of the water power as a part of the Weaver power, as 
a system or whole, was excluded. The testimony sent up does 
not disclose the ruling upon this point and we are not quite 
sure that we comprehend the extent of it. I t  is further stated 
in  the brief that plaintiff's counsel in  the course of his arqu- 
nient, read to the jury a case bearing upon the question and 
attempted to apply the law as therein decided to this case- 
that the attention of the court was called to the argument and 
he said that he could not prevent counsel from arguing the 
law to the jury. The judge was requested to caution the jury 
when he came to charge them. The action of His Honor in 
that respect was as set out in the record. The question raised 
by the request for special instruction, although not very clearly 
presented by the testimony, is whether the jury should, in ar- 
riving, at  the plaintiff's compensation, consider the manner in  

which the water flowed through and over her land as 
(345) i t  related to and connected with the flow over the de- 

fendant's lands, as constituting water power capable of 
use and development. The defendant's contention stated in 
the brief is:  "If plaintiff did not have a water power along 
her river front which could be independently developed, and 
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had noh set about acquiring rights which would enable her 
to combine her water power with that of other riparian pro- 
prietors along the river, at  the time of the erection of the dam, 
she was not entitled to damages for any alleged destruction of 
her water power." This contention presents an interesting 
and, as applied to the condemnation of property, an important 
question. The rule is thus stated by Mr. Lewis: "The market 
value of property includes its value for any use to which it 
may be put. I f ,  by reason of its surroundings, or its natural 
advantages, or its artificial improvements, or its intrinsic char- 
acter, it is peculiarly adapted to some particular use, all the 
circumstances which make up this adaptability may be shown 
and the fact of such adaption may be taken into consideration . in estimating the compensation. Some of the authorities hold 
that its value for a particular use may be proved, but the 
proper inquiry is, what is its market value in view of any 
use to which i t  may be applied and of all the uses to which 
it is adapted." 

The question was presented in Sun. Diego Co. v. Neale, 78 
Col., 63;  3 L. R. A., 83, in which it was sought to condemn 
land for the purpose of a reservoir. I t  was insisted that the 
value of the land as a reservoir site should not be considered 
because there was no practicable site for a dam on the land, 
the only way in which it could be so used being in connection 
with plaintiff's land. The court disposed of the objection by 
saying: "While it is true that defendant's land had no value 
for reservoir purposes except in connection with the land of 
the plaintiff, i t  is equally true that the plaintiff's land had 
comparatively little value for such purposes except in 
connection with the land of the defendant. * * * (346) 
Suppose, for illustration, that the two sides of a canon 
suitable for reservoir purposes were owned respectively by two 
persons who are joined as defendants in  a proceeding to con- 
demn the land by a water company which did not own any 
of the property. I t  would not be pretended that such com- 
pany could take the property at its value for grazing or agri- 
cultural purposes merely because it was owned by different 
persons. * * * Now, there is no difference in principle 
between such a case and the one where the company itself 
owns half the canon and is seeking to acquire the other half. 
Nor is there any difference in principle where the company 
owns somewhat more than half, or the more valuable portion. 
The logical result of the argument for the appellant is that if 
the company owned but a small portion of the canon, it could 
acquire all the rest, without regard to the value for the only 
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purpose for which i t  might have much value, merely because 
the other party did not own the whole and had not been able 
or did not choose to go into the business themselves." This 
case was followed in  Alloway v. Nashville, 88 Tenn., 510;  8 
L. R. A., 123. I n  Boom Co. v. Puttemon, supra, the question 
was whether the adaptability of certain islands in the Mis- 
sissippi river for boom purposes should be considered in esti- 
mating their value. The court held that it was a "circum- 
stance which the owner had a right to insist upon as an ele- 
ment in estimating the value of his lands." The dame conten- 
tion was made, as in this case, that the charter conferred upon 
the company the privilege of erecting its boom at the place of 
its location and this prevented the defendant from utilizing 
his lands for that purpose. I n  reply to the argument, the 
court said: "The contention on the part of the plaintiff in 
error is that such adaptability should not be considered, as- 
suming that this adaptability could never be made available 
by other persons by reasons of its supposed excIusive privi- 

leges; in other words, that by the grant of exclusive 
(347) privileges to the company, the owner is  deprived of the 

value which the lands, by their adaptability for boom 
purposes, previously possessed, and therefore should not now 
receive anything from the company on account of such adapt- 
ability upon a condemnation of the lands. We do not think 
that the ,owner, by the charter of the company, lost this ele- 
ment of value in his property." Goodzuin v. Canal Co., 18 
Ohio St., 169; Young v. Hawison, 17 Ga., 30. The president 
of the defendant company testi6ed that the plaintiff's land be- 
tween the railroad and the western bank of the river was nec- 
essary to the operations of the company. While there i a  no 
direct evidence of its value as a part of the water power, the 
defendant had the benefit of the testimony of experts that in  
no point of view was i t  of any commercial value. His  Honor 
simply submitted the question to the jury to be considered as 
an element of value. We find no error in his ruling in this 
respect. I n  regard to the effect of the easement owned by the 
Southern Railwav over the land. the court ex~resslv told the 
jury to consider it in estimating the damages. This was prop- 
er. Forbes v. Commissioners, 172 Mass., 289. The condem- 
nation for the purpose of building and operating a railroad did 
not deprive the $aintiff of the use of her lalcd except to the 
extent that it was necessary for the operation of the road. For 
any additional burden she was entitled to compensation to be 
measured with reference to the limited easement of the rail- 
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road. Blue v. R. R., 117 N. C., 6443 Phillips v. Telegraph 
Co., 130 N. C., 513; Hodges v. T e l .  Co., 133 N.  C., 225. 

The defendant strongly urges upon us the exception to His 
Honor's refusal to set the verdict aside. There can be no con- 
troversy in  respect to the power and duty of this Court to set 
a verdict aside when there is no evidence to support it. Whitted 
v. Fuquay, 127 N. C., 68. I t  is equally well settled that when 
there is any evidence proper to be submitted to the jury, 
this Court has no power to interfere. Whether there (348) 
is such evidence is a question "of law or legal infer- 
ence." This auestion. we must. in the disc%aree of our con- " 
stitutional duty, pass upon and decide. Const., Art. IT, sec. 
8. The defendant's exception assumes that the jury, in esti- 
mating the value of the land and the damages, were confined to 
the rental value for agricultural purposes. As we have seen, 
other elements of value enter into the estimate and were sub- 
mitted to the jury. There was competent and legal evidence 
fit for their consideration in regard to these matters. I f  the 
defendant desired more specific instructions in respect to the 
evidence, i t  should have asked for them. We are impressed 
with the language of the court in R. R. v. Woodruf f ,  supra, 
in disposing of a similar motion. "This is a delicate duty in 
any case, and especially so in a case when the sole issue is one' 
as to value. This is so peculiarly within the province of the 
jury; i t  is a matter in which we can act with so little intelli- 
gence or satisfaction, and there is so little finality about any 
judgment we could render on this point, that nothing but an 
extreme case would justify our interference. I f  there was no 
evidence to support the verdict, we would not hesitate to exert 
our authority to set it aside. I t  must be very seldom, how- 
ever, that the verdict is entirely unsupported by evidence in 
a case where there is but a single and simple issue submitted 
to the jury, as in this class of cases. * * * As long as 
witnesses differ so widely in their opinion as to values, and as 
long as litigants measure value$ so entirely by the standard of 
self-interest, we cannot hope for verdicts that shall be satis- 
factory to both parties. The utmost to which we can hope to 
attain is to sometimes reach a verdict that is unsatisfactory to 
both parties." I n  that case the estimates vibrated between 
$1,500 and $50,000; the jury fixed the value at $20,000. The 
attention of the writer was called some years ago to a case in  
which the commissioners appointed to assess the value of 
land condemned for a street in a progressive town, fixed (349) 
the amount at  $1,250. The town authorities not being 
content with the assessment sent another jury to assess the 
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value. They fixed i t  at1$250. They were all intelligent, honest 
men and, with no change in conditions, reached conclusions so 
divergent. I t  sometimes occurs that appeals disclose, upon the 
record, verdicts which seem to be excessive, but this Court has 
not, so far as we are informed, assumed the power to set them 
aside. When an erroneous rule for assessing damages is given 
the jury, it is our duty to direct a new trial, as in Carter v. 
R. R., 139 N. C., 499. We do not find any error in this re- 
spect. The plaintiff must part with her land submerged by 
water thrown over it by the dam, and whatever value resided 
in  the flow of water, affected by the conformation of the bot- 
tom and banks of the river must be destroyed to meet a public 
necessity. Counsel informed us upon the argument that a very 
large, valuable, and to the public use, important motive power 
has been developed by defendant company, generating electric- 
i ty which is utilized for lighting the streets and operating the 
street railways of populous towns and cities and the machinery 
of several cotton and other manufacturing plants. The State 
has conferred upon the company, to enable it to accomplish 
these beneficent results, one of the highest and most dangerous 
of its sovereign powers-that of eminent domain. An essential 
and elementary condition precedent annexed to the exercise of 
this power is that the owner of property, who is compelled to 
surrender it, shall have full compensation. His  Honor in the 
exercise of his discretion reduced the amount assessed for per- 
manent damages to $625. We can see no ground, as matter of 
law, authorizing us to disturb the verdict. 

We have disposed of the case upon the theory that by suing 
for permanent damages the plaintiff concedes the right of de- 
fendant to acquire a permanent easement in her land. The 

judgrdent confers such easement upon defendant. She 
(350) recovers, by way of permanent damages, compensation 

in full therefor. I t  was agreed by counsel that the an- 
nual damage accruing prior to the beginning of the action, 
should be assessed for two yeays, and the judgment is drawn 
accordingly. When the judgment is discharged the defendant 
acquires an easement to overflow plaintiff's land to the extent 
set out in the judgment. Ridley v. R. R., 118 N. C., 996; 
Candler v. Electric Co., 135 N.  C., 12. 

Affirmed. 

Cited: Thomason, v. R. R., 142 N. C., 331; Parks  v. R. R., 
143 N. C., 298; Beasley v. R. R., 145 N. C., 278; Myers v.  
Charlotte, 146 N.  C., 248; A b e r n a t h ~  v. R. R., 150 N. C., 108; 
Lambeth v. Power Co., 152 N .  C., 372. 
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MAY v. LOOMIS. 

(Piled 15 December, 1905.) 

Contracts-Fraud and Deceit-Caveat Emptor-Artifice of 
Seller-Statements of Fact-Opinion-Fraudulent Sales- 
Election of Remedies-Rescission-Damages-Counterclaim. 

1. In  an action by plaintiff to recover on notes given in part payment 
of the purchase of a sammill plant and certain standing timber, 
where the evidence on the part of the defendants tended to show 
that a t  the time of the trade, an& as an inducement thereto, the 
plaintiff stated that  there were three million feet of merchantable 
timber ascertained by two careful estimates; that the machinery 
was practically new, having been in use only six months and was 
in good condition; that  as a matter of fact there was only about 
one niillion feet of timber, and this was well known to  the plaintiff 
a t  the time, having been ascertained by him by estimates previously 
made and was unknown to the defendants, who relied upon the 
positive assurance and statements of the plaintiff as  to the quan- 
tity of timber; that  the machinery was old, and that the boilers 
were worn out when brought there the year before: Held, tha t  the 
court below erred in dismissing the defendants' counterclaim for 
damages for fraud. 

2. The principle, that  false representations as to material facts know- 
ingly and wilfully made as an inducement to the contract and by 
which the same was effected, reasonably relied upon by the other 
party and causing pecuniary damage and constituting an action- 
able wrong, applies to contracts and sales of both real and personal 
property. 

3. Where the parties were not a t  arm's length with reference to false 
representations and did not. have equal opportunity of informing 
themselves, the buyers' claim for relief for fraud is not barred on 
the ground that  they were negligent. 

4. I n  no case can a person escape responsibility for representations on 
the ground that  the other party was negligent in relying on them, 
if, in addition to  making the representations, he resorted to artifice 
which was reasonably calculated to  induce the other party to forego 
making inquiry. 

5. Where the plaintiff, knowing that the only one of the defendants 
whose experience qualified him to make an examination of the 
property with any intelligence, was physically unable to do so, as- 
sured the defendants that  he had caused the timber to be carefully 
estimated and that such estimates showed there were three million 
feet of hardwood timber, whereas, in fact the knowledge furnished 
to  the plaintiff by these estimates showed only one million feet on 
the same: Held,  that these representations were not mere matters 
of opinion, hut purported to  be statements of fact and were so in- 
tended and accepted by the parties. 

6. Where a sale has been effected by an actionable fraud, the purchaser 
has an election of remedies. He may ordinarily, a t  least a t  the 
outset, rescind the trade, in which case he can recover the purchase 
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price or any portion of it that  he may have paid, or avail himself 
of the facts a$ a defense in  bar of recovery of the purchase price 
or any par t  of i t  which remains unpaid, or he may hold the other 
party to the contract and sue him to recover the damages he has 
sustained in  consequence of the fraud. 

7. In order to  rescind, the party injured must act promptly and within 
a reasonable time after the discovery of the fraud, or after he 
should have discovered i t  by due diligence; and he is not allowed 
to rescind in  par t  and affirm in  par t ;  he must do one or the other. 

8. As a general rule, a party is not allowed to rescind where he is not 
in a position to put  the other in statu quo by restoring the con- 
sideration passed; or, if after discovering the fraud, the injured 
party voluntarily does soqe act in recognition of the contract, his 
power to  rescind is then a t  an  end. 

9. Where the defendants have made payments in recognition of the con- 
tract  and have continued to manufacture and sell the lumber after 
knowledge of the fraud and are not in a position to restore the 
consideration, they can not rescind the trade and plead fraud in 
bar of recovery on the notes, but they can set up t l e  fraud by way 
of counterclaim and recover for the damages suffered. 

10. The sale having been ratified, the plaintiff can maintain an  action 
on the notes, subject to any counterclaim the defendants may have. 

(352) ACTION by Frank May against G. C. Loomis and 
C. N. Dotson, heard by Judge G. X. Ferguson and a 

jury, at the July Term, 1905, of HAYWOOD. 
The plaintiff declared on two notes, each for $750, bearing 

date 13 December, 1902, due respectively nine and twelve 
months after date. The notes mere drawn by defendant Loom- 
is to defendant Dotson and endorsed to plaintiff before ma- 
turity. 

The defendants answered, admitting the execution and en- 
dorsement of the notes, and alleging that the same were exe- 
cuted in part payment of the purchase of a sawmill plant 
and the standing timber on two tracts of land situated in Hay- 
wood County, one of 250 and the other of 750 acres; that said 
sale was effected and the notes were procured by false and 
fraudulent representations on the part of the plaintiff and his 
partner, one W. H. Cole, who were vendors in the sale, and 
setting up such fraud in bar of any liability on the notes. 
There was further answer setting up the alleged fraud and 
deceit by way of counterclaim, which is in part as follows: 
1. That on 13 December, 1902, the defendant bought three 
million feet of merchantable hardwood timber from the plain- 
tiff and W. H. Cole, trading under the firm name of May & 
Cole, at the rate of $1 per 1,000 feet, on a tract of land on 
Pigeon Rirer, in Haywood County, and aIso at said date, in 
connection with the purchase of said timber, bought of the 
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plaintiff and his said copartner the steam sawmill, boilers 
and engine located on said premises, valued at $2,500, and like- 
wise horses, mules and wagons, valued at  $500. 2. That at 
the time of making said sale and pending negotiations for the 
same, the said May & Cole represented that this was a picked 
tract of timberland which the said W. H. Cole had specially 
selected out of a large tract of land belonging to Crary, 
Young & Co., and that they had made two careful esti- (353) 
mates of the merchantable hardwood timber thereon- 
one by W. H. Cole individualIy, and the other by May & Cole 
-resulting in  3,000,000 feet, and that they guaranteed that 
there was 3,000,000 feet of merchantable timber thereon- 
1,000,000 feet of poplar, 1,000,000 feet of chestnut and 1,000,- 
000 feet of oak, lynn and other merchantable hardwood out- 
side of spruce and hemlock, which were not considered in the 
contract; and the defendants, reIying on the representations 
and guarantee of May (e Cole as to the quantity and kind of 
timber, which were knowingly false and fraudulent, and a ma- 
terial inducement to the contract, purchased the said 3,000,000 
feet of timber at the rate of $1 per 1,000 feet, for the sum 
of $3,000, and at said time, relying upon the said false and 
fraudulent representations, intending to deceive, and which 
did deceive the defendants, were induced to execute the notes 
set out in the complaint together with other notes, and have 
paid off all of the said notes, except the aforesaid, when in 
truth and in fact there was only 464,728 feet of poplar on 
said boundary of land, 208,377 feet of chestnut and 240,121 
feet of oak, lynn and all other timber, considered in said con- 
tract and guarantee; and the plaintiff, both as an individual 
and member of the firm of May & Cole, is due the defendants 
the sum of $2,036.77 as shortage on the 3,000,000 feet of tim- 
ber purchased as aforesaid, as damages. There was further 
allegation of similar import as to false and fraudulent repre- 
sentations in  regard to the other property, machinery, etc., con- 
veyed. The plaintiff replied, denying all charges of fraud 
and deceit. 

T h e  defendants in apt time tendered issues addressed to each 
phase of their defense, and on refusal to submit them excepted 
and requested His  Honor to settle the issues deemed by him 
pertinent and raised by the pleadings. 

There was evidence on the part of the defendants tending 
to show that at the time of the trade and as an induce- 
ment thereto, both the plaintiff and his partner stated (354) 
that there were 3,000,000 feet of merchantable hard- 
wood timber on the two tracts of land, ascertained by two care- 
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ful estimates made at different times, and that the same had 
been picked out of 20,000 acres as 1,000 acres of choice timber 
land; that the machinery and other property used in connec- 
tion with the same were practically new, having been in use 
only six months and were in good condition; that as a matter 
of fact there mas only about 1,000,000 feet of hardwood timber 
on the land, and this was well known to the plaintiff at the 
time, having been ascertained by them by the estimates pre- 
viously made, and to which the plaintiff referred, and was 
unknown to the defendants, who relied on the assur- 
ance and statements of the plaintiff as to the quantity of tim- 
ber; that'the machinery was old and worn and the boilers had 
many patches on the inside and were old wornout boilers when 
brought there the year before, and so defective that they had 
to be immediately removed as being -dangerous, and replaced at 
an additional cost to the defendants of something like $600. 

A witness by the name of William Quiett testified, among 
other things, "that about a week before the trade, Cole came 
to the witness and asked him how much timber was on the 
boundary; that the witness told him there was 1,000,000 or 
1,100,000 feet, and Cole replied that he thought there were 
2,000,000 or 3,000,000 feet. Cole then said not to say any- 
thing about the estimate which had been made of the timber; 
that he had a chance of a sale and it might interfere with his 
deal." 

There was also testimony to the effect that the defendant 
Loomis mas without any experience in milling or stumpage, 
and Dotson alone, of defendant firm, had any knowledge or 
experience in estimating timber or manufacturing i t ;  and 
that just prior to the trade and when negotiating thereon 
the parties went out to the land to take a look over it, when 

Dotson, who had consumption and was very weak, gave 
(355) out and was unable to proceed, and that Loomis was 

taken by one of the plaintiffs through a small portion of 
the smaller tract (was gone about 16 or 20 minutes) and when 
they returned to Dotson, who had built a fire and was resting 
by the roadside, Cole said: "I will guarantee 1,000,000 feet of 
poplar, 1,000,000 feet of chestnut and 1,000,000 feet of oak 
and other kinds of hardwood, sufficient to make up another 
million feet; that he and May had the timber estimated when 
they made the deal together, and also had i t  carefully esti- 
mated afterwards"; and during the negotiation Dotson said: 
'(1 have been physically unable to look over this property at 
all, and we have not seen the horses and mules and do not 
know the value of the machinery you are offering us, and so 
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far  as the timber on the land is concerned, we have simply to 
take your representations and guarantee about that;  we be- 
lieve you gentlemen are honest business men and if you will 
guarantee it to be as you have represented it, we will close 
the deal." This was given-Cde saying it was even better 
than represented. 

When asked .if the defendants relied on these statements 
as an inducement to the trade, they answered "yes," and Dot- 
son testified further: "We had nothing else to rely on. I 
was unable to go over the land and they both knew it. I 
stated to then1 that Loomis was not competent or capable of 
estimating timber. May and Cole both guaranteed it to be 
as represented by them.'' 

The defendants also offered to prove that during the bar- * 

gaining, Cole advised Dotson to say nothing to people up 
there about the property, as they were quite peculiar and did 
not like strangers to come in  their country. On objection this 
evidence was held incompetent and the defendants excepted. 

There was also evidence tending to show damage to the de- 
fendants by reason of the fraud and deceit to the amount 
of several thousand dollars. At the close of the testi- 
mony his Honor declined to submit the issues of the ( 3 5 6 )  
defendant's counterclaim, dismissed the same as on judg- 
ment of nonsuit and gave judgment against the defendants on 
the notes. The defendants excepted and appealed. 

Norwood & ATorwood for the plaintiff. 
S. C. Webh and R. D. Gilmer for the defendants. 

HOKE, J., after stating the facts: Accepting the testimony 
favoring defendants' claim as true, and we are required so 
to accept it where a nonsuit is directed against the party who 
offers it, the facts disclose a clear case of deliberate fraud in 
which there appears every element of an actionable wrong- 
false representations as to material facts knowingly and wil- 
fully made as an inducement to the contract, and by which the 
same was effected, reasonably relied upon by the other party 
and causing pecuniary damage. 

I t  is we11 established that the principle applies to contracts 
and sales of both real and personal property. The authorities 
are decisive and are against the ruling of the judge below as 
to the defendant's counterclaim. Wabh v. Hall, 66 N. C., 233; 
Houghtalling v. Knight, 85 N. C., 17. Lunn v. Shermer, 93 
N. C., 165; Ramsey v. Wallace, 100 N. C., 75; Brotherton v. 
Reynolds, 164 Pa. St., 134. 

I t  is urged that the buyers in this case were negligent and 
263 



I N  T H E  SUPREME COURT. [I40 

on that account their claim for relief is barred; but not SO. 

The parties were not at arm's length in reference to these rep- 
resentations and did not have equal opportunities of inform- 
ing themselves. The only one of the defendants who had 
any experience in such matters essayed to make an examina- 
tion of the property, but broke down from weakness incident 
to his disease, and told the plaintiffs he would have to rely on 
their statements. Further, there was evidence tending to show 

artifice used to induce the buyers to forbear making 
(357) inquiry about the matter. I n  14 Am. & Eng. Enc. (2 

Ed.), 123, we find it stated: "In no case can a person 
escape responsibility for representations on the ground that 
the other party was negligent in relying on them, if, in addi- 
tion to making the representations, he resorted to artifice which 
was reasonably calculated to induce the other party to forego 
making inquiry.'' Our decisions are to like effect. Walsh v.  
Hall, supra; Hill v .  Brower, 76 N. C., 124; Blacknall v. Row- 
land, 108 N. C., 554; s. c., 116 N. C., 389. 

Again, i t  is contended that these representations were not 
as to facts, but were mere matters of opinion, and we are 
cited to a number of authorities as supporting the plaintiff's 
position-Fag$n v. Newsom, 12 N. C., 20; Saunders v. Hat- 
terman, 24 N. C., 32; Lytle v. Bird, 48 N. C., 222; Credie v. 
Swindell, 63 N. C., 305; Ethehdge v. Vernoy, 70 N. C., 724, 
and some others. 

As stated in Cash Register Co. 1 ~ .  Towrzsend, 137 N. C., 
652 : "Expressions of commendation or opinion or extrava- 
gant statements as to value or prospects, or the like, are not 
regarded as fraudulent in law"; but these representations in 
the case before us were not of that character; they were not 
mere matters of opinion, but purported to be statements of 
fact and were so intended and accepted by the parties. 

Knowing that the only one of the defendants whose expe- 
rience qualified him to make an examination of the property 
with any intelligence, was physically unable to do so, the 
plaintiffs assured the defendants that they had caused the 
timber on the land to be carefully estimated, and such esti- 
mate showed that there were 3,000,000 feet of hardwood tim- 
ber on the tract; whereas, in fact and truth, the knowledge 
furnished to the plaintiffs by those estimates showed only 1,000,- 
000 feet on the same. E~7en where there is doubt on the ques- 
tion, the matter must be referred to the jury to determine 

whether representations, though expressed in the form 
(358) of opinion, were given and reasonably relied on as mate- 

rial facts inducing the trade. And the authorities cited 
do not support the plaintiffs on the facts of the case before us. 
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I n  Pagan v. Tezusom, supra, the complaining party had re- 
fused his deed because the boundaries did not include two acres 
of meadow land which had been pointed out to him as being part 
of the land bargained for. Recovery was denied, the princi- 
pal opinion being based on the fact, that these two acres were , 
at the time in adverse possession of third persons, and this 
was sufficient to put the purchaser on inquiry; and one judge 
concurring, rested his opinion on the ground that the com- 
plaining party having refused the deed, no title passed, and 
an action for deceit mould not lie simply for the loss of a good 
bargain. 

I n  Saunders v. Hatterman. suwa. the Court denied relief be- , , . *  

cause the representations were simply matters of opinion as to 
value, both parties having equal opportunities to ascertain the 
truth by the exercise of reasonable care. 

I n  Etheridge v. Vernoy, supra, there was no claim or evidence 
tending to show actual fraud. and this oninion intimates that. in - 
case of actual fraud, the doctrine of caveat emptor does not 
apply as was said by the same judge writing the opinion in 
Hill v. Browdr, supra. 

The only cases which give support to the plaintiff's position 
are those of Lzitle v. Bird and C'redle u. Swindell. suwra. in 
both of which I t  was expressly held that an action fo; de'ceit 
would lie in no case, on the sale of land for fraudulent repre- 
sentation as to the quantity sold or what particular land was 
included in the deed; and this on the ground that the pa'rties 

, should inform themselves by a survey. These two cases are 
contrary to the trend of modern decisions; were expressly dis- 
approved as to the point for which they are now cited, in  the 
case of Walsh v. Hall, supra, and have since been ignored as 
authority. 

Where a sale has been effected by an actionabie f ra id ,  (359) 
the purchaser has an election of remedies. He  
may ordinarily, at least at the outset, rescind the trade, in 
which case he can recover the purchase price or any portion of 
i t  he may have paid, or avail himself of the facts as a defense 
in bar of recovery of the purchase price or any part of i t  which 
remains unpaid, or he may hold the other party to the contract 
and sue him to recover the damages he has sustained in conse- 
quence of the fraud. 

I n  order to rescind, however, the party injured must act 
promptly and within a reasonable time after the discovery of 
the fraud, or after he should have discovered i t  by due dili- 
gence; and he is not allowed to rescind in part and affirm in 
part;  he must do one or the other. And, as a general rule, a 
party is not allowed to rescind where he is not in  a position 
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to put the other in statu quo by restoring the consideration 
passed. Furthermore, if, after discovering the fraud, the in- 
jured party voluntarily does some act in  recognition of the con- 
tract, his power to rescind is then at an end. These princi- 
ples will be found in accord with the authorities. Bishop on 
Contracts, secs. 679, 688 ; .Beach on Contracts, see. 812 ; Page 
on Contracts, secs. 137, 139; Clark on Contracts, pp. 236, 237; 
T r m i  Co ,  v. Auten, 68 Ark., 299; Parker v. Marquis, 64 
Mo.. 38. 
- 7 - -  

Applying these principles to the facts before us, the defend- 
ants could not now rescind the trade and plead the fraud in 
bar of recovery on the notes. They have made payments in  
recognition of the contract; they have manufactured and sold 
the timber, and ale not in a position to restore the considera- 
tion. They contracted to manufacture and sell the timber on 
the land, according to the evidence, not long after the trade, 
and their explanation seems satisfactory. They had put out 
large sums of money on the enterprise; and the witness Loomis 
states that he complained of the fraud before the note was due, 
but nent on and cut the timber as the best and only thing to do 

to save themselves. 
(360) The fact, however, that they are not now in a position 

to rescind the trade and plead the fraud in bar of recov- 
ery on the notes, does not prevent them from setting up the 
fraud by way of counterclaim and recovering for the damages 
suffhred. This may be done, though the defendants have made 
payments in recognition of the contract, and may have con- 
tinued to manufacture and sell the lumber after knowledge of 
the fraud. Trust Co. v. A d e n  and Parker v. Marquis, supra. 

The damages usually being the difference between the value 
of the property sold as it was and as it would have been if it 
had come up to the representations and the sale having been 
ratified. the nlaintiff can maintain an action on the notes. sub- 
ject to any counterclaim the defendants may have against the 
plaintiff, to be determined under the law as here declared and on 
the facts as they may be established. 

There is error. The judgment will be set aside and a new 
trial awarded. 

New Trial. 

Cited: Fry v. Lumber Co., 144 N.  C., 761; Modlin v. R. R., 
145 N. C., 223; Wil l iamson  v. B o l t ,  147 N.  C., 524; Sykes v. 
Ins. Co., 148 N .  C., 18 ;  Gray v. Jenkins, 151 N. C., 63;  Xa-  
chine v. Peezer, 152 N.  C., 521; Helms ?;. Hol ton ,  ib., 591; 
McCall v. Tanning Co., ib., 650. 
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MIDGETT v. NANUFACTURING CO. 

(Filed 27 February, 1906.) , 

Premature Nonsuits. 

An intimation of an  opinion by the judge adverse to the plaintiff upon 
some proposition of law, which does not "take the case from the 
jury," and which leaves open essential matters of fact still to be 
determined by them, will not justify the plaintiff i n  suffering a 
nonsuit and appealing. Such nonsuits are premature and the ap- 
peals will be dismissed. 

ACTION by B. S. Midgett, Administrator, against Branning 
Manufacturing Co., for negligently causing the death of one 
Wade Leary, heard by Judge T. J. Shaw and a jpry, at  the 
Special Term, 1905, of TYRRELL. 

Certain issues as to negligence, contributory negligence, as- 
sumption of risk and damage were agreed upon and approved 
by the court for submission to the jury. Pending the argu- 
ment, the judge intimated what he would charge the jury upon, 
a certain phase of the evidence. Whereupon the plain- 
tiff took a nonsuit and appealed. (362) 

Aydlett c6 Ehringhazcs and J. B. Leigh for the plaintiff. 
W. M. Bond and Pruden & Pruden for the defendant. 

BROWN, J. We are of opinion that the nonsuit was unnec- 
essarily and prematurely taken, and without legal grounds to 
justify it. The right to suffer nonsuit in an action like this at 
any time is undisputed. But the plaintiff can not appeal un- 
less it appears that he was justified in it, or driven to it, by an 
adverse opinion of the court which would practically bar a re- 
covery. An intimation of an opinion by the judge adverse to the 

267 



IN  THE SUPREME COURT. [I40 

plaintiff upon some proposition of law, which does not "take the 
case from the jury" and which leaves open essential matters of 
fact still to be determined by them, will not justify the plain- 
tiff in suffering a nonsuit and appealing. Such nonsuits are 
premature and the appeals will be dismissed. 

We suggest, however, to the judges of the Superior Court 
that it is advisable to refrain from giving such intimations in 
advance, as to what they will charge the jury unless their opin- 
ions go to the "root of the case" and practically bar a recovery. 
Such intimations may tend to mislead the plaintiff and induce 
him to suffer a premature nonsuit. I t  is best to proceed to 
charge the jury and let all the alleged errors excepted to dur- 
ing, the trial come up for review. If the plaintiff is permitted 
to take a nonsuit and appeal whenever an adverse ruling is 
made during the trial, not necessarily fatal to his case, it is 
possible the same case may be brought to this court for review 
repeatedly, and numerous and unnecessary trials had in the 
court below. I t  is best that the case be "tried out" and then, 
if an appeal is taken, all the alleged errors excepted to during 

the trial may be reviewed here. 
(363)  I n  this case the judge, after the conclusion of the first 

speech by the plaintiff's counsel, intimated that he 
would instruct the jury "that if they believed the evidence in- 
troduced by the defendant upon the question of the contract 
between Campen and the defendant company, they should find 
that Campen was an independent contractor, and that if they 
find this to. be true, the plaintiff could not recover." Upon this 
the plaintiff took a nonsuit and appealed. I n  this the plaintiff 
was in error; he should have '(gone to the jury" upon that dis- 
puted fact as well as upon the other important and material 
issues in the case. Then, if the verdict should be against him, 

, all his rights would be preserved by exception, and the entire 
trial reviewed by this Court. There are facts and circum- 
stances in evidence by the plaintiff, upon which he might well 
have contended before the jury that Campen was practically 
the agent of the defendant and employed by it for a guaran- 
teed sum to manage its mill. I f  his Honor had held that i n  
any view of the entire evidence Campen was an independent 
contractor, and that therefore he would instruct the jury to 
answer the first issue "no," the plaintiff would have been justi- 
fied in submitting to a nonsuit and appealing. But even then 
it would have been the better p rac t i c~  to have had the jury 
pass on the other issues, in order that the final determination 
of the case may be expedited, and thereby save costs and ex- 
pense to the litigants as well as unnecessary labor to the courts. 
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A verdict upon the other issues may have terminated the case 
without reference to Campen's status. 

I n  Tiddy  v. Harris, 101 N. C., 591, CHIEF JUSTICE SMITH 
states the rule as follows: "The practice has long prevailed 
that when the proofs are all in and the judge intimates an 
opinion that, under the old practice the plaintiff can not re- 
cover, or, under the new, fails to establish the issues necessary 
to his having judgment, he may suffer a nonsuit, and, by ap- 

peal, have the correctness 'of the ruling reviewed." To 
(364) the same effect are Gregory v .  Forbes, 94 N.  a., 221, 

and Crawley v. Woodfiq 78 N .  C., 4. 
I n  Davis v. Ely ,  100 N.  C., 286, CHIEF JUSTICE SMITH says: 

"It has been repeatedly held that appeals, fragmentary in 
their character, could not be allowed when the subject matter 
could be afterwards considered and any erroneous ruling cor- 
rected as well, without detriment to the appellant." I n  that 
case, however, under special circumstances the Court set aside 
the nonsuit and ordered a trial of the cause. 

We have recently considered this question in Hayes v .  R. R., 
140 N. C., 131. I n  the disposition of that case, for the reasons 
given by MR. JUSTICX WALKER, and on account of the preju- 
dicial action of the court below during the trial and before the 
case was submitted to the jury, we felt impelled to exercise our 
discretion and follow the precedent set in Davis v .  EZy, supra, 
and set aside the nonsuit and direct that the trial upon the 
whole case be proceeded with. I n  the opinion in Hayes v. 
R. R., it is said : "In order to avoid appeals based upon trivial 
interlocutory decisions, the right thus to proceed (viz., to take 
a nonsuit and appeal) has been said to apply ordinarily only 
to cases where the ruling of the court strikes at  the root of the 
case and precludes a recovery by the plaintiff. The plaintiff's 
right to take the course he did was challenged in this Court, 
because the ruling did not cover the whole case, but left him 
ground upon which a recovery could be had. But we do not 
find it necessary to resort to said rule of practice in order to 
dispose of this appeal, and we do not, therefore, decide that it 
warranted or did not warrant the action of the plaintiff." 

I n  this case, the contention was strongly presented that the 
nonsuit was premature and unnecessary. Being of that opin- 
ion, it is ordered that the appeal be dismissed and judgment be 

Affirmed. 

Cited: Hoss v. Palrnar, 150 N.  C., 18;  Teeter v. Mfg. Co., 
151 N. C., 603. 
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(3'35) 
LIPSCHUTZ v. WEATHERLY. 

(Filed '27 February, 1906.) 

1. The defendant having introduced plaintiff's telegram, calling for an 
answer, i t  was competent to elicit from him whether or not he an- 
swer~d  the telegram, without producing the telegram or accounting 
for its absence, no question being raised as to its terms. 

2. A contract may be discharged by an express agreement that it  shall 
no longer bind either party, provided i t  is supported by a valuable 
consideration, which may be either a payment in money, something 
of value, or by a release of mutual obligations arising out of the 
contract. 

3. Where the defendant consented to the substitution 09 a new contract, 
the terms of which differed from the original, the release of the 
obligations of the old and the substitution of new obligations con- 
stitute valuable considerations. 

4. Where the defendant consented to the cancellation or rescission of 
the original contract, in consideration of a substituted contract, 
his right to recover damages which had occurred prior to such 
rescission was waived or surrendered. 

5. The release of controverted claims constitutes a valuable consider- 
ation. 

ACTION by B. Lipschutz against W. H. Weatherly and others, 
heard before Judge T. J .  Shaw and a jury, at  the November 
Term, 1905, of PASQUOTANK. 

Plaintiff sued for the recovery of the price of cigars sold and 
delivered to defendants on 10 July, 1904. Defendants ad- 
mitted the sale and price and set up a counterclaim for dam- 

ages for breach of contract. The evidence material to 
(366) the establishment and breach of the contract was in 

writing. On 2 September, 1901, plaintiff and defend- 
ants entered into a contract whereby plaintiff agreed to sell to 
defendants cigars of a certain brand at $30 per thousand in 
lots of 5,000. "Terms of sale cash in ten days from shipment 
less two per cent discount. I agree to give said W. & T. 
exclusive contract of the "44)' cigars in all territory in North 
Carolina lying east of the Atlantic Coast Line Railroad. Any 
orders received by me from that territory shall be turned over 
to said W. & T. The said W. & T. agree to advertise said 
cigars, I furnishing matter. This contract shall be binding so 
long as said W. & T. push the sale of said cigars." On 28 May, 
1904, plaintiff, by his attorneys, wrote defendants that by rea- 
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son of noncompliance with the terms of the contract on their 
part he "has repudiated same, and in future will only sell such 
cigars to you as you may order on the same terms and condi- 
tions as they will ship the same t o  any other persons in your 
territory." The breach alleged by plaintiff was the failure by 
defendants to make payments in ten days. On 2 June, 1904, 
plaintiff wrote'defendants, referring to the letter of his attor- 
neys of 28 May, saying: "And therefore, of course we will 
make you no more shipments under that contract. We shall 
be more than pleased at  any time in the future to sell you any 
of our cigars which you may desire; however, you can no 
longer have absolute territory, and in the future we.will sell 
goods to whomsoever we please in the territory formerly con- 
trolled by you. * ": * I f  you care to handle our cigars on 
these terms, we shall be pleased to fill any orders which you 
may furnish. We will not, however, in  the future give you 
any commissions on any goods ordered by any parties in the 
territory fornierly controlled by you, and we reserve the right 
to ship and sell to whomsoever we please." After some further 
correspondence, plaintiff, on 6 June, 1904, declined to fill an 
order of defendants until defendants sent to him a telegram 
dictated by plaintiff, in these words: "We agree to can- 
cellation of previous contract. Ship goods as p6r terms (367) 
of your last letter to us." Defendant Weatherly was 
asked, on cross-examination, whether he sent plaintiff telegram 
in language above quoted. The telegram was not produced nor 
was its absence accounted for. Defendants' objection being . 
overruled, he answered affirmatively, to all of which defendants 
duly excepted. Defendant Weatherly testified that prior to 28 
May, 1904, they had complied with the contrait-had adver- 
tised the cigars, gave up handling other cigars. That they 
were wholesale dealers in  groceries, cigars and tobacco-had 
salesmen on the road selling to their customers-furnished them 
with sample boxes to give away-worked this cigar almost ex- 
clusively-had built up a good trade. On a few occasions 
checks were not sent in ten days-heard no complaint from 
plaintiff. Defendants sold the cigars for $35 per thousand. 
Telegram was sent in reply to one from plaintiff of 9 June, 
1904. Defendants introduced evidence showing sales of cigars 
by plaintiff's salesman within the territory east of the A. C. L. 
Railroad prior to 28 May, 1904. Plaintiff intrwduced no evi- 
dence. The court charged the jury that if they believed the 
evidence they should answer the second issue "Yes" and the 
fifth and tixth "Nothing." Defendants excepted. The jury 
having answered the issues as directed by the court, judgment 
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was signed for plaintiff, to which defendants duly excepted and 
appealed. 0 

Pruden d? Pruden, Xhephqrd & Xhephed and W .  A. C a w  
for the wlaintiff. 

~ ~ d l e k  & Ehringhaus for the defendants. 

CONNOR, J. Defendants' first exception, pointing to the 
submission of the second issue, is presented upon their excep- 
tion to his Honor's charge and will be considered in that con- 
nection. The second exception to the admission of defendant 

Weatherly's statement that he sent the telegram in reply 
(368) to plaintiff's of 9 June, 1904, can not be sustained. The 

defendants, having introduced plaintiff's telegram call- 
ing for an answer, i t  was clearly competent to elicit from him 
whether or not he answered the telegram. There is no rule of 
law requiring the agreement to rescind or cancel such a con- 
tract as existed between the parties to be evidenced by any writ- 
ing. Certainly the defendant, having shown a notice on the 
part of plaintiff that he had elected to rescind could have been 
asked the general question whether defendants assented to the 
rescission. I f  ,any question had arisen in regard to the terms 
of the language of the telegram, it would have been necessary 
to produce it or to account for its absence. The testimony 
simply showed, by the admission of defendant Weatherly, that 
he sent a telegram in the language suggested by plaintiff, The 
exception can not be sustained. The real controversy between 
the parties is presented by defendants' contention. 1st. That 
conceding the facts to be as shown by the correspondence, there 
was no valid rescission of the original or substitution by new 
contract, for that the agreement to rescind is not supported by 
any valuable consideration. 2d. That if there was a rescission 
by mutual consent, their right to recover damages sustained 
prior to the breach mas not waived or surrendered. I t  is well 
settled that a contract may be discharged by an express agree- 
ment that it shall no longer bind either party. This is usually 
and correotly termed a rescission. I t  is equally well settled 
that such an agreement to operate as a discharge must be sup- 
ported by a valuable consideration, which may be either a pay- 
ment in  money, something of value, or by a reIease of mutual 
obligations arising out of the contract. I n  Brown v. Lumber 
CO., 117 N. C., 287, it is said: "When the contract is wholly 
executory, a mere agreement between the parties that it shall 
no longer bind them is valid, for the discharge of qach by the 
other from his liabilities under the contract is a sufficient con- 
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sideration of the promise of the other to forego his (369) 
rights. v * I f  a contract has been executed on 
one side, an agreement that it shall no longer be binding, 
without more, is void for want of a consideration. Clark on 
Contracts, 418. Of the several methods by which a contract 
may be discharged, one is by substitution of a new contract, 
the terms of which differ from the original. I n  such cases the 
release of the obligations of the old and the substitution of new 
obligations constitute valuable considerations." "It is also now 
well settled that ordinarily a written contract, before breach, 
may be varied by a subsequent oral agreement, made on a suffi- 
cient consideration, as to the terms of i t  which are to be ob- 
serred in the future. Such a subsequent oral agreement may en- 
large the time of performance, or may vary other terms of the 
contract, or may waive and discharge it altogether." Hastings v. 
Lovejoy, 140 Mass., 261. I n  McCreery v. Levy, 119 N.  Y., 1, 
Andrews, J., says : "The agreement annulling the prior con- 
tract is supported by an adequate consideration. The new 
obligation which G assumed under the contract of 25 October, 
1882, was alone a sufficient consideration. There was a con- 
sideration, also, in the mutual agreement of the parties to the 
prior contract which was still executory, although in the course 
of performance, to discharge each other from 'reciprocal obli- 
gations thereunder and to substitute a new and different agree- 
ment in place thereof." The principle is well illustrated in 
Dreifus Co. v.  Salvage Co., 194 Penn., 475. Assuming that 
the determination of the plaintiff to rescind the contract, a s  
communicated by him to defendants on 28 May, was a breach 
of its terms, the defendants may have stood by their rights 
under the contract and sued for such damages as they sus- 
tained. Instead of doing so, t.hey desired to continue purchas- 
ing cigars from plaintiff, who refused to sell on any other 
terms than an assent to the rescission. The defendants elected 
to assent to plaintiff's terms, deeming it conducive to their in- 
terests to do so. The status of the parties at  this time is well 
illustrated by what is said by Mr. Justice Dean in  Drei- 
fus Co. v .  Salvage Qo., supra. I n  speaking of the (370) 
breach of a contract by defendant to deliver steel at  a 
fixed price, he said: "Assume * * * that ,$here was a dis- 
tinct declaration that the company would not perform its con- 
tract;  still, if anything can be clear, it is that above all things 
plaintiff did not want a lawsuit for damages; at  that stage, 
their damages were wholly uncertain, depending on the fluctu- 
ating price of steel; they did know they wanted the steel; what 
damage they might want by reason of defendants' breach, or 
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what they might sustain, they did not know. I n  this dilemma 
they sought for and obtained a new contract expressly cancel- 
ling the old. * * * They agreed to accept a fixed quantity 
and quality of merchandise at &ed times and prices, instead 
of the uncertain event of a larvsuit." I n  Goebel v. Limn, 47 
Mich., 489, plaintiff had made a contract to furnish defendant, 
who was a brewer, ice, during the season at a fixed price. Dur- 
ing the life of the contract he notified defendant that he would 
not furnish any more ice unless defendant paid a very much 
larger price. Defendant, after protesting, assented to the 
change in price and purchased the ice a t  the price for  which 
the action was brought. He  set up, as a defense, that the note 
for the price of the ice was without consideration, etc. Cooley, 
J. ,  said that the defendant had a right to refuse to buy ice at 
the advanced price and sue for damages for the breach of the 
contract. "But defendants did not elect to take that course. 
They chose, for reasons which they must have deemed sufficient 
at the time, to submit to the company's demand and pay the 
increased price rather than rely upon their strict rights under 
the existing contract." We are of the opinion that the defend- 
ants elected to consent to the cancellation or rescission of the 
original contract, in consideration of the substituted contract 
by which plaintiffs agreed to sell them cigars upon the terms 
set out in the letters of 28 May, and 6 June, 1904, and the tele- 
gram of 9 June, and that this consent was based upon a valua- 

ble consideration. The defendants say that conceding 
(371) this to be true, their right to recover damages which 

had accrued prior to such rescission was not affected 
thereby. Certainly, after a contract is discharged, either by 
rescission or substitution of a new coontract, no action can be 
maintained on the original contract. For any benefits accruing 
to either party by performance of the contract, unless expressly 
released, an action as upon a quccntunz me?-uit, if i t  be labor 
performed, or quantum valebat, if property received, may be 
maintained. I t  is not upon the contract, but upon an implied 
assumpsit. 

I n  Dreifus Co. v. Salvage Co., m p m ,  it is said: "The term 
cancellation of a contract implies a waiver of all rights there- 
under by the parties. I f ,  after a breach by one of the parties, 
they agreed to cancel i t  and make a new contract with refer- 
ence to its subject matter, that is a waiver of any cause grow- 
ing out of the original breach, and this is the rule even though 
the original contract was under seal." We have discussed the 
case upon the assumption that the plaintiff made the first 
breach of the contract. I t  is bv no means clear that, upon the 
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admitted failure by defendants to pay the bills for cigars with- 
in  ten days, plaintiff was not released from further performance 
on his part. I t  is often difficult to say when, in  a bilateral 
contract such as this, stipulations are of the essence of the con- 
tract and the failure to perform them releases the other party 
from further performance. However this may be, there was 
certainly sufficient doubt to sustain the agreement to rescind 
or substitute a new contract. I t  is well settled that the release 
of controverted claims constitutes a valuable consideration. It 
may well be that defendants preferred to enter into the new 
contract for the purpose of securing the cigars with which to 
supply their trade, rather than engage in  litigation of doubtful 
result. However this may be, they did so elect, and having 
procured the cigars upon their express agreement to rescind the 
original contract, they have no just right to complain 
if required to do so. If they intended reserving any (372) 
demand for damages, common fairness required them to 
say so. Upon an examination of the entire record we find no 
error. 

The judgment ulust be 
Affirmed. 

Cited: Redding v. Vogt, post, 568. 

KNOWLES v. SAVAGE. 

(Filed 27 February, 1906.) 

Evidemce-Nonsuit-Judgmed "Out of Term"--Power of 
Court-Verdict. 

1. In an action for damages for negligently failing to store and sell 
peanuts, where there was evidence from which the jury could have 
reasonably drawn the conclusion that the defendant had failed in 
the discharge of his duty to safely store the property, a motion to 
nonsuit was properly overruled. 

2. An agreement empowering the judge to sign judgment "out of term," 
gave him no power after the adjournment of the term to hear and 
pass upon a motion to set the verdict aside. 

ACTION by A. T. Knowles against Savage, Son & Go., heard 
by Judge T. J. Shaw and a jury, a t  the Fall Term, 1905, of 
WASHINGTON. From a judgment for the plaintiff, the defend- 
ant appealed. 
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Ward & Grimes for the plaintiff. 
W. C. Rodmafi for the defendant. 

CONNOR, J. Plaintiff shipped to defendant, a commission 
merchant in Norfolk, a quantity of peanuts for storage and 
sale. Plaintiff alleged that he negligently failed to store and 
sell the peanuts, by reason whereof he sustained damage. The 

defendant, upon conclusion of the evidence, moved for 
(373) judgment of nonsuit. The motion being denied, defend- 

ant excepted. The court submitted the cause to the jury 
under instructions to which there was no exception. There was 
evidence on behalf of the plaintiff that the peanuts were in 
good condition when delivered to defendant-that they were 
dry and cured. The eviderfce in this respect was conflicting. 
His Honor's instruction to the jury in regard to the degree of 
care required to ?x exercised by the defendant is not set out, 
there being no exception thereto. The defendant contends that 
there was no evidence of negligent storage by him. I t  must be 
conceded that if the jury had credited the testimony offered by 
defendant, it fully exonerated him from any liability. The 
plaintiff's testimony, on the contrary, which was accepted by 
the jury, showed that the peanuts were in good condition when 
shipped to defendant on 2 January, 1904, and plaintiff testified 
that "if they had been properly stored and cared for they would 
have remained in same condition as when received by him." 
I t  seems from the correspondence that on or about 25 January, 
1904, defendant made sale of the peanuts to be delivered in 
ten days. That when he undertook to deliver then1 they were 
found to be "thoroughly mixed with peannts that were not mer- 
chantable. There were some good ones in  them and it looked 
as if they were mixed with rotten ones." This is the testimony 
on the part of defendant of the purchaser who rejected them. 
The motion to nonsuit was, of course, based upon the admis- 
sion that Lhe pIaintiff's evidence was all true and must be so 
considered by us. There was an irreconcilable conflict and the 
jury alone could settle the controversy. We can ilot say that 
there was an absence of evidence from which the jury could not 
have reasonably drawn the conclusion that the defendant had 
failed in the discharge of his duty to safely store and care for 
the property. We must assume, in the absence of any sugges- 
tion to the contrary, that his Honor correctly instructed the 

jury in regard to the measure of duty imposed upon the 
(374) defendant. The record states that counsel, desiring to 

leave the court pending the deliberation of the jury, 
agreed that upon the return of the verdict, the judge could sign 
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judgment ('out of term." That neifher of the counsel were 
present a t  the rendition of the verdict. The court announced 
from the bench that it would set the verdict aside if anv one 
was present to make the motion. That while the judge was in 
another county, counsel, by letter, requested him to set the ver- 
diet aside, which he declined, because, in his opinion, he had 
no power to do so after the expiration of the term. From a 
judgment upon the verdict defendant appealed, assigning as 
error the refusal of the court to grant his motion to nonsuit 
plaintiff, and the refusal to set the verdict aside. Neither ex- 
ception can be sustained. I t  is conceded that a motion to set 
aside the verdict for insufficient evidence must be made before 
the judge who tried the case upon his minutes and a t  the same 
term at which the trial is had. Revisal, 554; Moore v. Hin- 
nant, 90 N. C., 163. I t  is equally clear that unless otherwise 
agreed, the judgment must be signed during the term. The 
defendant contends that the agreement empowering the judge 
to sign the judgment after adjournment included the power to 
hear and determine the motion to set the verdict aside. We 
do not concur in  this view. Such is not a reasonable construc- . 
tion of the agreement. Signing the judgment involved no judi- 
cial discretion or ruling. This, if omitted for any reason, could 
be done at a succeeding term. Ferrell v. Hales, 119 N. 0.) 199. 
Hearing and deteymining a motion to set the verdict aside is 
quite another matter-involving recollection of the testimony, 
manner and demeanor of witness and other incidents of the 
trial not likely to be impressed upon the memory of the judge 
that he may safely act upon them after adjournment. While 
convenience of counsel often occasion and usually justify out- 
side agreements of the character made in this case, they fre- 
quently lead to confusion and irregularity in the administra- 
tion of justice. The courts will not by construction 
extend their terms beyond the fair and reasonable im- (375) 
port of the language used. We concur with his Honor 
that he had no power after the adjournment of the term to hear 
and pass upon the motion. 

The judgment must be 
Affirmed. 
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SMITH v. LUMBER CO. 

(Filed 27 February, 1906.) 

Judgment-Estoppel-Pleadings-Question for Jury. 

1. I n  order to derive any benefit from a former judgment as a bar to 
the prosecution of a pending suit, such judgment, even in actions 
before a justice of the peace, must be specially pleaded and will not 
be considered under the plea merely denying the indebtedness al- 

- leged in the complaint. 
2. Where there is any evidence that reasonably tends to prove the fact 

in iksue, or where the credibility of the witnesses introduced by 
either party must be passed upon, the question of fact involved is 
always one for the jury under proper instructions from the court 
as  to  the law. 

ACTION by John T.  Smith against Cashie & Chowan Rail- 
road and Lumber Co., heard, on appeal from a justice of the 
peace, by Judge R. B. Peebles and a jury, at the September 

, Term, 1905, of BERTIE. 
The plaintiff sued before a justice of the peace to recover the 

sum of $150, the balance due for services. I n  his complaint he 
alleged that the defendant owed him $150 for two months' work 
at  $75 per month. The defendant simply denied that i t  owed 
the plaintiff anything. The plaintiff testified that on 5 Febru- 
ary, 1905, the defendant employed him to buy lumber trees for 

. it, for which service he was to receive $75 per month, 
(376) payable a t  the end of each month, and i t  was agreed that 

the employment should last four months. At the end of 
the first month, that is, about 5 March, the defendant paid the 
plaintiff for that month $75 and without lawful excuse dis- 
charged him. For the sole purpose of showing that the justice 
had jurisdiction of this case, the plaintiff was permitted, over 
the defendant's objection, to show that after 10 June, 1904, 
when all the installments of his salary were overdue, he sued 
the defendant before a justice of the peace for that part  of the 
salary, $75, due for the month ending 5 April, 1905, and recov- 
ered jud-pent for the same, which was paid by the defendant, 
leaving a balance of $150 due. The defendant admitted that 
i t  employed the plaintiff at $75, but introduced evidence to show 
that he mas employed for one month only. I n  this connection, 
Mr. Smith, a witness for the defendant, testified that the plain- 
tiff was not hired for four months, but for only one month, and 
that he was paid for that month, and contended for nothing 
further than the salary paid to him at the end of the first 
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month. The issues submitted to the jury with their answers 
were as follows: 1. Did the defendant hire the plaintiff for the 
term of four months at $75 per month? Yes. 2. Did the de- 
fendant unlawfully discharge the  lai in tiff from its employment 
after the first month? Yes. 3. I s  the defendant indebted to 
the plaintiff, and if so, to what amount? Yes; $100, with in- 
terest from 5 JuneJ904, until paid. 

The defendant's counsel requested the court to give the fol- 
lowing instruction to the jury: "When the plaintiff sued for 
and collected his one month's wages under his judgment, he was 
by that estopped to sue for the balance beeause his contract was 
entire and not divisible, and suing for less than the amount of 
the whole claim was in law a decision of what was due him in 
full." The court refused to give the instruction, and the de- 
fendant excepted. 

Upon the second issue, the court charged the jury (37'7) 
that "If the first issue was answered 'yes,' the second 
issue should be answered 'yes,' for upon that issue the burden 
was upon the defendant, and it had offered no evidence to jus- 
tify the discharge, if the contract was for four months." Judg- 
ment on the verdict was rendered for the plaintiff, and the de- 
fendant appealed. 

Day, Rcll & Dunn and .J. B. Martin for the plaintiff. 
Francis D. Winstorz and St. Leon Scull for the defendant. 

WALKER, J. The defendant relied upon the judgment recov- 
ered before the justice of the peace for the second month's in- 
stallment of salary as a bar to this action, and assigns as a 
reason why it should have this effect that there was a single 
contract to pay a salary by monthly installments, and as all the 
installments were overdue at the time the suit was brought and 
the judgment rendered, the plaintiff was required to sue for all 
of them in one action and could not make any one installment 
the subject of a separate suit and obtain judgment for it, with- 
out losing the right to recover for the others. The interesting 
question thus raised in the argument is fully discussed in Jar- 
rett v. Self. 90 N. C., 478, and that case has since been cited 
with approval i11 Eeams v .  Heitman, 104 N.  C., 332, and 
McPhail v. Johnson, 109 N.  C., 571. But the pleadings do not 
present this matter for our consideration and we do not, there- 
fore, .pass upon it. I n  order to derive any benefit from a for- 
mer judgment as a bar t~ the further prosecution of a pending 
iuit, it must he properly pleaded, as such a defense is not cov- 
ered by a plea of the '(general issue" or anything that is equiva- 
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lent to it. I t  is provided by statute that the answer shall con- 
tain a denial of the complaint, or of any part thereof, and also 
a statement in a plain and direct manner of any facts consti- 

'tuting a defense or counterclaim. Revisal, sec. 1460. This 
Court has repeatedly held that such defensive matter as 

(378) is now relied on, even in actions before justices of the 
peace, must be specially pleaded and will not be consid- 

ered under a plea merely denying the indebtedness alleged in 
the complaint. The cases in which this rule was laid down 
were not materially different in their facts from the case at bar 
Indeed, in several of them, the facts were substantially iden- 
tical. Blackwell v. DibbrelZ, 103 N.  C., 270; Hicks v. Beam, 
112 N.  C., 644; Nontague v. Brown, 104 N.  C., 161; Cotton 
Mills v. Cotton Mills, 115 N. C., 487; Curtis v. Piedmont Co., 
109 N.  C., 405 ; Harrison v .  Hoff, 102 N.  C., 128 ; Hawkins v. 
Hughes, 87 N. C., 115. Assuming that there was proof in this 
case, as the defendant's counsel contended there was, that a 
judgment for the second installment had previously been recov- 
ered before a justice of the peace, the court below could not 
have based an instruction upon it, as i t  is a well-settled prin- 
ciple that therc inust be allegation as well as proof, and they 
must correspond. I n  this case the defendant merely denied 
that he owed the plaintiff, and did not specially plead the for- 
mer judgment. There was no niotion to amend, and, in the 
present state of the pleadings, the court was clearly right in 
refusing the defendant's prayer for instructions, if we are to 
follow established precedents. But there was an error com- 
mitted in that portion of the charge upon the second issue, which 
is set out in our statement of the case. I t  is apparent from 
this instruction the court assumed. that the defendant had dis- 
charged the plaintiff. An affirmative answer to the first issue 
did not necessarily call for the same kind of answer to the sec- 
ond issue. Besides, the evidence relating to the discharge of the 
plaintiff by the defendant was not all one way, and even if it 
had been, it was for the jury to find the fact, and in order to do 
so, to pass upon the credibility of all the witnesses. The testi- 
mony of the witness Smith was proper for the consideration of 
the jury upon this issue. Even if it may fairly be regarded as 
slight, it is yet, without takinq into account the excluded por- 

tion, some evidence of the fact that the plaintiff had quit 
(379) the service of the defendant voluntarily. I n  no view of 

the testimony do we think the court's peremptory in- 
struction upon the second issue can be sustained, for where there 
is any evidence that reasonably tends to prove the fact in issue, 
or where the credibility of the witnesses introduced by either 
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as to the law. 
The error in the charge entitles the defendant to another 

trial. 
New trial. 

Cited:  S m ~ t h  v. A'ewberry, post, 389; Dobbins v. Dobbins, 
141 N.  C., 212; Rayburn. v. Casualty Co., ib., 436; S m i t h  v. 
Lumber  Co., 142 N.  C., 30;  Snzith v. 8. R., 140 N. C., 336; 
Xloan v. H a r t ,  150 W. C., 274; S m i t h  v. Alphin ,  ib., 426. 

JENKINS v. HOWEY. 

(Filed 27 February, 1906.) 

Sta tu te  of Frauds-Debt of T h i r d  Person-Contracts. 

Tbe statute of frauds (Revisal, see. 974),  does not forbid an oral con- 
tract to assume the debt of another, who is thereupon discharged 
of all liability to the creditor, the pronlisor thus becoming sole 
debtor in his place and stead. 

ACTION by J. T. Jenkins against T. D. Holley, heard on ap- 
peal from the justice of the peace, by Judge R. B. Peebles and 
a,jury, at the September Term, 1905, of BERTIE. 

Qne Wilson, a colored man, was indebted to Jenkins in  the 
sum of $20, for advances, which he agreed to pay or work out. 
Wilson got employment from defendant Holley and brought 
him to see Jenkins. The plaintiff testified: "Holley asked if 
Wilson owed me and how much. I told him I had a paper in 
which the said Wilson had agreed to pay me in thirty days or 
do that amount of work. He asked to see the paper, and said 
that Wilson was going to work with him to pay him, and 
he wanted to write one by it. I handed him the paper (380) 
and he said: 'I will pay you. You need not look to 
Wilson.' I asked him when he would pay me, and he said: 'On 
Saturday next.' I replied: 'Mr. Holley, that is all right; I do 
not look to Wilson for pay, but look to you.' Holley replied to 
this, 'All right. You look to me; I will pay you.' And Holley 
took the paper and he and Wilson went off. I asked Holley 
for pay several times and he did not pay me and I sued him." 

Wilson testified: "I owed Jenkins $20. He  demanded the 
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cash or work. I told him that I would get Holley to pay him, 
that I was working for Holley. I* saw Holley and he agreed to 
do so, and saw Jenkins and Jenkins agreed to look to Holley 
for it. I have not paid Jenkins. The promise of Holley was 
not evidenced by any writing.'' 

Upon the close of this evidence, the court nonsuited the plain- 
tiff on the ground that the promise of Holley was not in 
writing. 

Francis D. Winston and J .  H. Matthews for the plaintiff. 
Day, Eel1 & Dunn and J .  B. Martin for the defendant. 

CLARK, C. J., after stating the case: The provision of the 
statute of frauds (now Revisal, sec. 974)) which requires a 
"special promise to answer the debt, default or miscarriage of 
another" to be in writing, applies only to invalidate verbal 
agreements to be surety for the debt, e k ,  of another for which 
that other remains liable. I t  does not forbid an oral contract 
to assume the debt of another, who is thereupon discharged 
of all liability to the creditor, the promisor thus bcoming sole 
debtor in  his place and stead. Haun v. Burrell, 119 N.  C., 547; 
Whitehurst v. Hyman, 90 N.  C., 489. The point was clearly 
restated last term by HOKE, J., in Sheppard v. Newton, 139 
N.  C., 533. 

The language here used to plaintiff by Holley-"I do 
(381) not look to Wilson for pay, but look to you7'-and Hol- 

ley'sreply-"All right, you look to me; I will pay you 
on.Saturday next"-was very strong, if not, indeed, conclusive 
evidence, and is strengthened by Wilson's testimony. The evi- 
dence offered by plaintiff should have been left to the jury, with 
any evidence the defendant might offer, upon the issue whether 
Holley became sole debtor, or was merely responsible if Wilson 
did not pay. 

A promise to assume the debt of another, who is thereupon 
released, need not be in writing. Mason v. Wilson, 84 N.  C., 
51. The arrangement that Wilson was to work for Holley in- 
stead of Jenkins, was consideration to support the promise. The 
surrender of the paper is not conclusive evidence, of itself, for 
the defendant contends that this was only for the purpose of 
making a copy. But upon the whole evidence the case should 
not have been withdrawn from the jury by a nonsuit. 

Error. 

Cited: Supply Co. v. Finch, 147 N.  C., 107. 
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BOND v. MANUFACTURING CO. 

(Filed 27 February, 1906.) 

Deeds-Mental Capacity. 

1. I n  an action to vacate a deed on the ground of mental incapacity, 
there was no error in refusing plaintiff's prayer that "it requires 
more mental capacity to execute a deed than a will, and while i t  is 
sufficient proof to show that a person knows the nature of the 
property he undertakes to will away and to whom he wills it, that 
amount of mental capacity alone will not be sufficient in a person 
undertaking to execute a deed." 

2. To execute either a will or a deed the party must have sufficient 
mental capacity to understand what property he is disposing of, 
the person to whom he is giving or selling, and the purpose for 
which he is disposing of the property. 

(382) . , 
ACTION by Stewart Bond and others against Branning 

Manufacturing Co. and others, heard by Judge B. P. Long 
and a jury, a t  the Fall  Term, 1905, of BERTIE. 

This was an action to vacate and avoid a deed made by the 
ancestor of plainti8 to defendant John Darden, who thereafter 
conveyed the land and timber on the land to defendant, Bran- 
ning Manufacturing Company. Plaintiff urged mental inca- 
pacity on the part of the grantor and undue influence by the 
defendant grantee. By consent the issue in regard to the second 
cause of action was answered in the negative. The jury an- 
swered the other issues for the defendant. From a judgment 
for the defendant, the plaintiff appealed. 

St. Leon Scull for the plaintiffs. 
Winston & Matthcws for the defendant. 

CONNOR, J. But two exceptions were urged in this Court. 
The plaintiff req~~ested the court to instruct the jury: "It r e  
quires more mental capacity to execute a deed than a will, and 
while it is sufficient proof to shorn that a person knows the 
nature of the property he undertakes to will away, and to whom 
he wills it, that amount of mental capacity alone will not be 
sufficient in a person undertaking to execute a deed." His 
Honor declined to give the instruction, and the plaintiff ex- 
cepted. 

There are several objections to the instruction. There was 
no issue involving the several degrees of mental capacity sug- 
gested. No will had been made, nor was there any effort to set 
up a will by setting aside a deed. I t  would not aid a jury who 
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were inquiring in respect to the capacity to make the deed in 
controversy, to inquire into an entirely collateral question. I t  
is true, as contended by defendant's counsel in his well prepared 
brief, that courts have used the expression that i t  required less 

mental capacity to make a valid will than a deed. We 
(383) find, however, by a careful examination of the cases 

cited, that the expression has , k e n  used upon trials of an 
issue devisavit vel non and as illustrative of the capacity requi- 
site to the execution of a will, rather than the announcement of 
a principle of law. I n  the cases cited from West Virginia, the 
instruction was given and sustained. We find no case in which 
i t  has been held error to refuse to give it. I t  is entirely compe- 
tent for counsel to argue the proposition as illustrative of the 
degree of capacity necessary to the execution of a will, but we 
can not see how i t  would, if established and accepted by the 
jury as correct, aid them in answering the question propounded, 
whether the grantor had sufficient capacity to execute the deed 
to the defendant. I t  is elementary that instructions involving 
abstract propositions of law, having no reasonable connection 
with or bearing upon the testimony, should not be given and 
that i t  is not error to refuse such instruction. I t  is by no 
means clear that the expression, carefully considered, is cor- 
rect. To execute either a will or a deed, i t  is abundantly estab- 
lished that the party must have sufficient mental capacity to 
understand what property he is disposing of, the person to 
whom he is giving or selling, and the purpose for which he is 
disposing of the property. I n  Snzith v. Beatty ,  37 N. C., 456, 
i t  is said: "Weakness of mind alone, without fraud, does not 
appear to be a sufficient ground. to invalidate an instrument. I t  
is said that a court of equity will not measure the size of people's 
understandings. Excessive old age, with weakness of mind, 
may be a ground for setting aside a conveyance obtained under 
such circumstances. But old age alone, without some proof of 
fraud, will not invalidate a transaction." R i p p y  v. Qant, 39 
N. C., 443; Suttles v. Hay, 41 N. C., 124. These were cases in 
which i t  was sought to set aside deeds. We are unable to see 
any good reason why a different standard of mental capacity 
should be established for the execution of a will and a deed. I t  

is apparent that a court would scrutinize with more care 
(384) and hold the grantee to a stricter account to show fair 

dealing, or rebut any presumption of undue influence, 
than a devisee, but in the ultimate decision of the question of 
capacity, the standard is or should be the same-was the execu- 
tion of the paper the free, voluntary act and deed of the party, 
knowing what he was doing? The question of undue influence 
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or fraud is eliminated by the consent of the plaintiff to the 
answer of the issue upon that question. The sole question is 
one o'f fact-whether at  the time the grantor executed the deed, 
he had sufficient mental capacity to understand what he was 
doing. This is the standard laid down by this Court in Horne 
v. Horne, 31 N.  C., 99; Lawrence v. Steel, 66 N. C., 584. I n  
Paine v. Roberts, 82 N. C., 451, SMITH, C. J., said that the 
standard fixed by the law was that the party "knows what he is 
about." We are not cited to any case in  which this Court has 
made or recognized the distinction; on the contrary, our inves- 
tigation discloses a clear rejection of it in Bamhardt v. Smith, 
86 N. C., 473, in  which SMITH, C .  J., says: "The rule laid 
down by Lord Coke 'that the person must be able to understand 
what'he is about,' approved in Mofi t  v. Witherspoon, 32 N.  C., 
185; Horne v. Horne, 31 N .  C., 99, and more recently in Paine 
v. Roberts, 82 N. C., 451, as a general and practical rule for 
the guidance of juries, approximates an accurate statement of 
the law as to the degree of mental capacity required to make 
a valid disposition of property as the subject will admit." This 
case involved the validity of a deed. Bost v. Bost, 87 N.  C., 
477; Horah v. Knox, ibid., 483; Williams v. Haid, 118 N. C., 
481; Cameron v. Power Co., 138 N. C., 365. There was no 
error in refusing the plaintiff's prayer. The exception to the 
instruction given was not pressed. We have examined it and 
find that it is in strict accordance with the settled law of this 
State. The grantor provides for the payment of a mortgage 
indebtdedness which was outstanding and threatening to deprive 
him of his home; he also provided for the support of himself 
and wife. There is no suggestion that the grantee did not 
fully discharge his duty in the matter. 

The judment  must be 
Affirmed. 

SMITH v. NEWBERRY. 
(385) 

(Filed 27 February, 1906.) 

Justice's Court-Pleadings-Trial-Joinder of Causes of  Ac- 
tion-Breach of Warranty-Deceit-Issues-Plea in  Confes- 
sion and Avoidance-Evidence-Instructions. 

1. When the parties come to trial in a justice's court, the justice should 
require the plaintiff to state "in a plain and direct manner the 
facts constituting the cause of action" and a denial by defendant 
or other facts constituting a defense. 
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2. Where two causes of action were set forth in a warrant before a 
justice of the peace (treated as a complaint), the judge properly 
submitted the issue upon the cause of action which was sytained 
by the evidence. 

3. While an action for breach of warranty arises out of contract and 
deceit is for a tort, yet when they both arise out of the same trans- 
action they may be joined. 

4. The general rule is, that in the absence of a request by the com- 
plaining party, an exception will not lie to the failure to submit 
issues. 

5. A defense in the nature of a plea in confession and avoidance must 
be specially pleaded. 

6. In  an actipn for damages for breach of warranty, where defendant's 
evidence was material to be considered by the jury upon the issue 
in regard to damages, a charge that the jury might consider this 
evidence in making up their minds as to whether there was b war- 
ranty and breach thereof, is reversible error. 

(386) ACTION by Thomas Smith against Y. Z. Newberry and 
another on appeal from a justice of the peace, heard 

by Judge B. B. Jones and a jury, at  the Fall Term, 1905, of 
CARTERET. 

This was an action for breach of warranty in the sale of a 
horse. There were no pleadings, oral or written. The only in- 
dication of the plaintiff's cause of action is found in  the war- 
rant or summons issued by the justice of the peace, in which 
the defendant is commanded to appear and ('answer the com- 
plaint of Thomas Smith for deceit and breach of warranty 
and false warranty in that the defendants fraudulently war- 
ranted a horse which they sold to plaintiff for . . . . . . to be one 
which would not kick, when, in fact, he did kick, and the de- 
fendants well knew said horse would kick, to the plaintiff's dam- 
age in the sum of fifty dollars." 

The return on appeal of the justice does not contain any 
statement of the plaintiff's complaint or the defendants' an- 
swer-simply stating that judgment was rendered, etc. The 
cause was tried on appeal to the Superior Court upon three 
issues, submitted by the court as foIlows: 

"1. Did the defendants warrant the horse not to kick? 
"2. Was there a breach of said warranty? 
('3. What damage has plaintiff sustained?') 
Defendants objected to the first and second issues and re- 

quested the court to submit issues as in an action for deceit, etc. 
To the refusal to do, defendants excepted. The jury having 
answered the issues in the affirmative and assessed the damages 
a t  $35, judgment was rendered accordingly and defendants ap- 

' 

pealed. 
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Simmons d2 Ward for the plaintiff. 
D. L. Ward for the defendants. 

CONNOR, J. The defendants urged two exceptions in this 
Court. The first mas to the refusal of his Honor to sub- 
mit the issue as for a deceit and to charge the jury that (387) 
the plaintiff must show a scienter. Confusion, in respect 
to the character of the action, grows out of the failure of the 
justice to observe the requirement of section 1459, Revisal of 
1905, that "The complaint must state in a plain and direct man- 
ner the facts constituting the cause of action." This may be done 
orally and is not required to be "in any particular form, but 
must be such as.to enable a person of common understanding to 
know what is meant." Section 1463. The form in which the jus- 
tice should make his docket entries, noting the pleadings, etc., is 
prescribed by section 1496 (No. 38), and the '(Return to notice 
of appeal," ib id .  (No. 40). I t  is usual in the summons to indi- 
cate in general terms, the basis of the demand whether for non- 
payment of an amount due on account or promissory note or 
for damages for breach of contract, but when the parties come 
to trial the justice should require them to state "in a plain and 
direct manner the facts constituting the cause of action"-and 
a denial by defendant or other facts constituting a defense. 
Large power of amendment is vested in the Superior Court, lim- 
ited only by the condition that the amendment show a cause of 
action within the jurisdiction of the justice. Mfg. Co. v. Bar- 
rett, 95 N. C., 36; Planing Xills v. Mcni'inch, 99 N. C., 517. 
Treating the warrant as a complaint, two causes of action are 
set forth-breach of warrantv and deceit. I f  the defendants 
had so desired they might lqave called upon the plaintiff to 
make his complaint more specific, either in the justice's court 
or after the case reached the Superior Court upon appeal. Re- 
visal, 496; cases cited in  Clark's Cod4 see. 261. I n  the a b  
sence of any more definite pleadings or any motion to make 
them so, his Honor properly submitted the issue upon the cause 
of action which seemed and, as the jury found, was sustained 
by the evidence. I f  the plaintiff was content to rely upon a 
cause of action entirely contractual in which he could call only 
for execution against the property of the defendants, and 
waive the cause upon which he may have had an execu- (388) 
tion against the person, we do not see how the defend- 
ants can complain. The evidence did not show any scienter 
and if an issue had been submitted upon the deceit his Honor 
would have been justified in so instructing the jury. We do 
not understand the defendants as contending that the two 
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causes of action could not be joined, or mere not within the 
jurisdiction of the justice. I f  they desired to raise the first 
objection they should have demurred for misjoinder, and if the 
second, for want of jurisdiction. I t  is sufficient to say that 
neither objection could have been sustained. While i t  is true 
that an action for breach of warranty arises out of contract. 
and deceit is for a tort, when they both arise out of the same 
transaction they may be joined. Solomon v. Bates, I18 N. C.,  
311. We find no error in his Honor's ruling in  this respect. 
The second exception is directed to his Honor's charge. Plain- 
tiff testified to the transaction, the warranty and breach. H e  
says that after driving the horse, which was the subject of the 
controversy, he returned to defendants." "He refused to ex- 
change. I left the man there and went home. I came back and 
tried to compromise. They got cart and harness and my pony." 
Defendant Newberry testified to the transaction, denying war- 
ranty, etc. After describing manner in which plaintiff drove 
the horse away, he says: "He came back and I swapped him 
another mare and he paid me $10 to boot. I told him when he 
came first here were his papers, and now take the cart and 
harness and go. He  said 'No.' He came to trade and he was 
going to trade. I finally did get him another horse for $10 to 
boot. H e  gave me road cart and harness for $5 of $10 to boot, 
and gave note for another $5. He then brought this mare back 
and said his wife said they could not raise the money for the 
mare. I kept the mare and bought the pony.'' Plaintiff intro- 
duced no evidence in reply to the foregoing testimony. His  

Honor, after reciting this portion of defendant's testi- 
(389) mony, said: "The court charges you that you may con- 

sider this evidence in making up your minds as to 
whether there was a warranty and a breach as contended by 
plaintiff." Defendants excepted. 

We are unable to see how this testimony cast any light upon 
the question whether there was a warranty. I t  was most ma- 
terial upon two other phases of the controversy. I f  true, it 
tended to shorn a new contract substituted for the original one in 
which the jury found there was a warranty. Plaintiff says that 
when he found that the horse kicked he carried it back "and 
tried to compromise." H e  concludes his testimony with the state- 
ment "They got cart and harness and my pony.'' The defendant 
testifies that he did make a new trade with plaintiff, taking the 
mare back and giving him another one for ten dollars to boot, a 
part of which was paid by the delivery of ('cart and harness," 
and that a second arrangement was made by which, at  the re- 
quest of the plaintiff, he took the mare back. If all of this is 
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true, whatever rights the plaintiffs had under the original con- 
tract were surrendered by the second and third contracts. I t  is 
but common fairness to require men to deal frankly with each 
other, and when new and substituted contracts are made, to say 
whether they intend to reserve controverted claims and demands 
growing out of the original transaction. I t  may well be that in 
making the second trade, both parties took into account the con- 
ditions attaching to the first. If they did not do so, they should 
have said so. The defendants are confronted with the difficulty 
that no issue was 'asked upon this phase of the testimony, and 
while there are a few carefully guarded exceptions, the general 
rule is that in the absence of a request by the complaining 
party, an exception will not lie to the failure to submit issues. 
The testimony presented a defense in the nature of a plea in  
confession and avoidace. We have held in Smith v. Lumber 
Co., ante, 375, following other decisions, that a defense of this 
character must be specially pleaded. We think, however, that 
the testimony was material to be considered by the jury 
upon the third issue in regard to damages. While, for (390) 
the reasons stated, the defendants are precluded from 
using the testimony in  bar of the action, and Ghat upon the find- 
ing on the first and second issues they are in any aspect liable 
for nominal damages, they should be permitted to have the 
jury consider the testimony upon the damage sustained by the 
breach of the warranty. If ,  by the second trade, the plaintiff 
accepted in exchange for the mare which kicked, another mare, 
for which he paid ten dollars to boot. of the full value of the 
consideration paid for the first mare, his damage for the breach 
of the warranty would be but nominal. While it is true that in 
the absence of any request to do so, the failure of the judge to 
present this phase of the testimony could not be assigned as 
error, yet, when he undertakes to instruct the jury in respect to 
the testimony and commits an error, i t  is reviewable upon ex- 
ception. The jury gave plaintiff $35 damage, which was about 
the value of the pony, less the mortgage upon it paid by defend- 
ants. I t  is evident that no consideration was given to the testi- 
mony of defendant upon the second trade. We have felt embar- 
of defendant upon the second trade. We have felt embarrass- 
rassment in disposing of this appeal by reason of the condition 
of the record. We find that a very large bill of cost has accumu- 
lated. The case presents a striking illustration of the danger 
of departing from, well-settled rules of pleading. I f  at the be- 
ginning the parties had been brought to a simple statement of 
their controversy and the real issues fairly presented, the long 
delay-three years-and the large expense incurred, would have 
been saved. The purpose of The Code system of pleading is to 
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bring the parties at their entrance into court to an issue either 
of law or fact and a speedy trial upon the merits. We feel con- 
strained to remand this case for a new trial to the end that the 
jury be instructed to consider the evidence of defendant New- 
berry-with such other evidence as may be introduced, upon 
the question of plaintiff's damage. The cost of this Court will 
be divided equally between the parties. 

New Trial. 

SHEPARD v. RAILROAD. 

(Filed 27 February, 1906.) 

Railroads-Cattle Guards-Towns-Stock Law-Deed to Right 
of Way. 

1. Section 2601, Revisal, which requires railroads to construct cattle 
guards a t  the point of entrance upon and exit from enclosed lands, 
applies to a town lot as well as in the country and to stock law 
and nonstock l a y  territory. 

2 .  The adoption of the stock law does not abrogate in such locality a 
general statute or rule of law. 

3. A deed to the right of way gives a railroad no more rights than i t  
would have acquired by condemnation. 

ACTION by Wm. B. Shepard against Suffolk and Carolina 
Railroad Company, heard by Judge G. W. Ward and a jury, 
at the Fall Term, 1905, of CHOWAN. From a judgment for 
the plaintiff, the defendant appealed. 

0. S. Bann for the plaintiff. 
Pruden & Pruden for the defendant. 

CLARK, C. J. The plaintiff owned a lot of two acres in the 
town of Edenton which was enclosed and used by him to pasture 
cows and horses. He  conveyed a right of way through it to 
defendant railroad company who tore down the fence beyond 
the right of may and failed to erect a cattle guard a t  the en- 
trance and exit to the lot. The plaintiff sued for damages to 
the fence and for failure to erect cattle guards. There w?s evi- 
dence that the rental value of the lot was reduced from four to 
three dollars per month by the failure to erect such guards. I t  
was in evidence that the ordinances of the town forbade live 
stock from running at large therein. The defendant asked 
the court to charge that in view of such ordinance the de- 
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fendant was not required to erect cattle guards at  the (392) 
entrance to and exit from the plaintiff's lot. The court 
refused to so charge, and the exception to such refusal is the 
sole point presented, for the defendant does not resist that part 
of the verdict which assessed $15 for damages to the fence, but 
appeals from the assessment of $26 damage from failure to put 
in the cattle guards. 

The !Revisal, see. 2601, reads as follows: "Every incorpo- 
rated company owning, operating or constructing, or which 
shall hereafter own, operate or construct, or any company which 
shall be hereafter incorporated and shall own, operate or con- 
struct any railroad passing through and over the land of any 

person now enclosed or which may hereafter become enclosed, 
shall at its own expense construct and constantly maintain in  
good and safe condition good and sufficient cattle guards at  the 
point of entrance upon and exit from said enclosed lands, and 
they shall also make and keep in constant repair crossings to 
any plantation road thereupon. Every such corporation which 
shall fail to erect and constantly maintain such cattle guards 
and crossing shall be guilty of a misdemeanor and fined in the 
discretion of the court, and further liable in action for damages 
to the party aggrieved." 

The defendant contends that this statute does not apply to a 
lot in town nor to stock law territory, but there is nothing in 
the statute that discriminates between town and countrv. nor 

" A  

between stock law and nonstock law territory, and the courts 
are not empowered to write any discrimination into the statute. 
The adoption of the stock law does not abrogate in such locality 
a general statute or rule of law. Roberts v. R. R., 88 N. C., 
562. The fact that stock are not allowed to run at large in 
Edenton made it all the more imperative that the defeGdant 
should put up cattle guards where its track passed through the 
fences of plaintiff's pasture, else stock could not be confined 
therein and the pasture would become worthless for such pur- 
pose. 

The defendant contends that it will be a burden if (393) 
railroad companies arg compelled to put up cattle guards 
wherever they cross the line of every small lot in town. Few 
lot owners will demand that this be done, and if i t  should prove 
an unjust burden there is a ready remedy by application to 
the Legislature to amend the statute. Here, if the plaintiff's 
two-acre pasture were in the country it would not be contended 
the defendant should not put in cattle guards. We fail to per- 
ceive any reason why the plaintiff's pasture shall be destroyed 
with impunity by failure to put in cattle guards to keep in his 
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cows and horses merely because the pasture lies inside the town 
limits. 

The deed to the right of way gives the defendant no more 
rights than he would have acquired by condemnation. Hodges 
v. Tel. Co., 133 N. C., 233. 

No Error. 

BUGGY GO. v. DUKES. 

(Filed 27 February, 1906.) 

Negotiable Soles-Open Accounts-Suspension of R i g h t  of 
Ac t ion- -Cons ignment  Contract-Conversion-Charge. 

1. The acceptance of a negotiable security for an open account sus- 
pends the right of action until the maturity of the note, and then 
if the plaintiff will resort to his original cause of action, he must 
surrender the security. The acceptance of the promissory note, 
unless expressly so agreed upon, will not discharge the original 
cause of action. 

2. In  an action for the unlawful conversion of the proceeds of certain 
buggies alleged to have been received under a contract of consign- 
ment, where the complaint sets out the entire transaction and de- 
fendant makes no point of the fact that his promissory notes given . 
for the price of the buggies, are not tendered a t  the trial, but 
sinlply denies that he received the buggies upon the contract, and 
the jury have found the issue against him, his contention that 
plaintiff can not retain his notes and a t  the same time prosecute 
an action against him for the amount received by him as agent, is 
without merit. 

3. Where his Honor, after the jury retired, learned that he had been 
misled as to the form of the defendant's alleged contract, his con- 
duct in calling them back and removing any impression made on 
their minds by reason of such misapprehension was not prejudicial 
to the defendant. 

(394) ACTION by Corbett Buggy 00. against H .  T. Dukes, 
heard by J u d g e  R. B. Peebles and a jury, at the October 

Term, 1905, of HERTFORD. 
011 28 September, 1901, defendant entered into a contract 

with plaintiff corporation, in writing, the terms of which were, 
"It is agreed that all goods shipped on this contract and also all 
other goods here3fter shipped to the maker of this contract are 
consigned and the said goods and proceeds of sales of goods re- 
ceived under this contract, whether in cash, notes, book accounts 
or other proceeds, are to he held in trust and subject to the 
order of the Corbett Buggy Company. No agreement, verbal 
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or otherwise, is binding on the Corbett Buggy Company, unless 
embodied in this contract.'' At the time of the execution of the 
contract, three buggies were delivered to defendant which were 
paid for. Afterwards, plaintiff alleges, other buggies were de- 
livered to him upon and pursuant to the terms of the contract, 
for the price of which he executed his notes. Plaintiff alleged 
that defendant had disposed of the buggies so delivered, and 

* received therefor the sum of $521.97, which he had converted 
to his own use. Defendant admitted the delivery of the bug- 
gies, but denied that they were delivered or received under or 
upon the terms of the contract. That after the first three bug- 
gies were shipped, a new verbal contract was made and that 
thereafter all buggies were delivered pursuant to such new con- 
tract, unaccompanied by any trust or fiduciary relation, etc. 
That the notes were executed for the purchase price of said 
buggies. H e  tendered to plaintiff judgment for the amount due 
on the notes. The jury, upon an issue submitted, upon the con- 
troverted allegation, found that defendant received the 
buggies, for the price of which the notes were given, on (395) 
consignment under the terms of the contract to account 
to plaintiff for the proceeds of the buggies. His Honor renP 
dered judgment for amount found to be due, and directed exe- 
cution against the person of defendant, etc. Defendant ex- 
cepted and appealed. 

J.  R. Mitchell and F. D. Winston for the plaintiff. 
Winborne & Lawrence for the defendant. 

CONNOR, J., after stating the facts: Two exceptions to his 
Honor's ruling were argued in this Court. Defendant contends 
that, conceding the fact to be as found by the jury, the accept- 
ance by plaintiff of the promissory notes for the price of the 
buggies, merged the original cause of action or, at least, sus- 
pended i t  until the notes are returned or tendered at the trial; 
that plaintiff can not retain his promissory, negotiable notes 
and, at  the same time, prosecute an action against him for the 
recovery of the amount received by him as his agent. This ex- 
ception was raised by a request to charge the jury. The issue 
did not involve the controverted proposition; it was directed 
simply to the question of fact respecting the capacity in which, 
or the contract under which, the buggies were delivered and 
received. The question is, however, presented upon the ad- 
mitted facts considered in connection with the verdict. I t  is 
true, as contended by defendant, that the acceptance of a nego- . 
tiable security for an open account, suspends the right of action 
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until the maturity of the note, and then, if the plaintiff will 
resort to his original cause of action, he must surrender the 
security. The acceptance of the promissory note, unless ex- 
pressly so agreed upon, will not discharge the original cause of 
action. The law is well stated in Clark on Contracts, 435 (2d 
Ed.) : "In such a case the position of the parties is that the 
payee, having certain rights against the other party, under a 
contract, has agreed to take the instrument from him instead of 
immediate payment of what is due him, or immediate enforce- 

ment of his right of action, and the other party, in giv- 
(396) ing the instrument, has thus fa r  satisfied the payee's 

claim, but if the instrunlent is not paid at maturity, the 
consideration of the payer's promise fails and his original rights 
are restored to him. The effect of receiving a negotiable in- 
strument conditionally is merely to suspend the right to sue on 
the original contract until the instrument matures, and when 
i t  matures, and is not paid, to give the right to sue either on i t  
or on the original contract." Norton, Bills and Notes (3d Ed.), 
20 ; Gordon u. Price, 32 N. C., 386. The complaint sets out the 
entire transaction and defendant makes no point of the fact 

- tha t  his promissory notes are not tendered. H e  simply denies 
that he received the buggies upon the contract-the jury have 
found the issue against him. I n  summing up the arguments of 
counsel for plaintiff, the court told the jury that plaintiff in- 
sisted that defendant's statement-that he had another and dif- 
ferent contract from the one introduced by plaintiff-was un- 
reasonable, for the reason that he had come to trial without 
such contract and without serving notice on plaintiff to produce 
it, etc. After the jury retired, plaintiff's counsel called the at- 
tention of the court to the fact that in his answer defendant 
had said that the new contract was in parol. The court caused 
the jury to be brought back and told them that he withdrew so 
much of the charge as related to the failure of defendant to 
produce the written contract or to serve notice on plaintiff to 
produce it, and that the same should have no influence what- 
ever on their verdict. No exception was taken to this at the 
time, or until the case on appeal was made out. Waiving the 
objection that no exception was made at the time, we are unable 
to perceive how the defendant could have been prejudiced by 
his Honor's action. He had been misled as to the form of de- 
fendant's alleged contract and simply removed an impression 
made on the mind of the jury by reason of such misappre- 
hension. There is no merit in the exception. The judgment 
must be 

Affirmed. 
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MITCHELL v. GARRETT. 
(397) 

(Filed 27 February, 1906.) 

Ejectment-Title-Hertford County Act-Presumptions. 

1. Chapter 773, Laws 1905, by doing away with the necessity of prov- 
)I 

ing that  title to land in Hertford.County is out of the State doeg 
not go further and provide that the title should be presumed to 
be in any person who may bring suit and exhibit a perfect chain of 
deeds without any proof of title, but the clainlant must also show 
by proof sufficient in law for that purpose, that he has in some 
way acquired the title. 

2. The plaintifl's contention that under Laws of 1906, chap. 773, 
his title was superior to that of the defendant because his deeds 
were older in  date, is not sound. 

ACTION by Geo. H. Mitchell and others against J. R. Garrett 
and others, heard by Judge R. B. Peebles and a jury, at the 
Fall  Term, 1905, of HERTFORD. 

Plaintiffs brought the action to recover possession of a tract 
of land and damages for cutting timber therefrom. They 
claimed to have established title under the provisions of a 
recent act of the General Assembly, entitled "An act to facili- 
tate and cheapen the trial of actions involving the title to or 
interest in real estate," being chapter 773, Laws 1905. The 
chain of title of each of the parties was set out in the pleadings. 
The plaintiffs' is as follows : 1. Deed from Elisha A. Chamblee 
to John Stallings, dated 25 May, 1835. 2. Deed from John 
Stallings to Charles Northcott, dated 30 November, 1836. 
3. Deed from Charles Northcott to John A. Anderson. 4. Deed 
frbrn John A. Anderson to Luke NcGlaughon, dated 1 2  March, ' 

1844. 5. The will of Luke IvIcGlaughon, dated 10 April, 1858, 
and proof that the plaintiff, G. H. Mitchell, married Martha 
McGlaughon, daughter of Luke McGlaughon, and after her 
death, the other daughter of Luke McGlaughon, Nancy Vann, 
widow of Jesse Vann, and that the other plaintiffs are 
the children of said daughters, the latter being dead. (398) 
Plaintiffs claim under the said will and by descent f ~ o m  
their mothers, except G. H. Mitchell, who claims as tenant by 
the curtesy. Plaintiffs introduced in evidence the deed from 
John A. Anderson to Luke McGlaughon, which recites the 
other deeds of prior date and refers to them as deeds conveying 
the same tract of land, but did not introduce any of the other 
deeds. They then offered to prove by G. H. Mitchell that the 
deed from John Stallings to Charles Northcott was lost, except 
the lower part of it, which the witness had in his possession, 
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and further, that he had seen the deed before it was mutilated 
and destroyed and that it had been duly registered sometime be- 
fore this action was brought and that the records of Hertford 
County mere byrned in  1862. This evidence was offered to 
show that said deed conveyed the land in dispute. The court 
excluded the evidence, and the plaintiffs excepted. There was 
evidence on the part of the plaintiffs tending to show that the 
land, which is known as the "Stallings Tract," has fixed and 
definite boundaries which consisted of marked trees around the 
tract, and that this is the same land described in  the complaint. 
There was no evidence of adverse possession in  plaintiffs, or 
those under whom they claimed, for seven years. The defend- 
ants introduced the deeds constituting their chain of title and 
evidence which, as they claimed, tended to show title in them, 
but i t  is not necessary to set i t  forth. Defendants moved to 
nonsuit the plaintiffs at the close of their testimony, which 
motion was refused. At the close of all the testimony, they 
moved again to nonsuit the plaintiffs. The motion was granted 
and the action dismissed. Plaintiffs excepted and appealed. 

Winborne & Lawrence for the plaintiffs. 
Prudem ct7 Pruden and Shepherd & Shepherd for the 'de- 

fendants. 

(399) WALKER, J., after stating the case: The mode of prov- 
ing title to land in this State has become so thoroughly 

settled by the decisions of the Court that it is hardly necessary 
to enter again upon a dicussion of the subject or to do more 
than refer to the most recent cases in which the different meth- 
ods have been stated. Campbell v. Everhart, 139 N. C., 503; 
Mobley v. Grifin, 104 N. C., 112. I t  is clear that plaintiffs 
have not established any title whatsoever to the locus in quo by 
any of the ordinary ways known to the law. Their counsel have 
admitted in the first sentence of their brief that they have not 
shown any adverse possession of the land sufficient to ripen 
any color of title they may have had into a good and perfect 
title, and they must therefore fail in this action, upon their 
own showing, unless by virtue of the provisions of the Laws of 
1905, chap. 773, they can succeed. We do not think that act, 
upon the facts as they now appear, can possibly bear any con- 
struction which will aid the plaintiffs or create in their favor 
a prima facie case which would put the defendants to proof in 
their defense. The meaning of the act is palpable. I t  does not 
profess to confer title on any one who may be able to produce 
a succession of deeds which are not connected with the original 
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title of the State, or are not shown by proof of adverse posses- ' sion or an estoppel or in some other way to vest a good title in 
him. I t  was intended merely to dispense with proof of the fact 
that the State had parted with its title, because of the difficulty 
of showing a grant since the destruction of the county records, 
and any person asserting title to land in  that county is still 
required to otherwise prove i t  in  the same manner as it must 
be established in a cause pending in a court of any other county 
where no such statute is in force, and where it has either been 
shown or admitted that title is out of the State. I n  other words, 
the statute, by doing away with the necessity of proving that 
the title is out of the State, does not go further and provide 
that the title shall be presumed to be in any person who may 
bring suit and exhibit a perfect chain of deeds without 
any other proof of title, but the claimant must also show (400) 
by proof, sufficient in law for that purpose, that he has 
in some way acquired the title. That this is obviously the 
meaning of the act, will appear by the most cursory examina- 
tion of its provisions. Each party to the action i s  required by 
section 2 to set out his chain of title, and i t  is provided that, 
when this is done, '(the party proving the superior title shall 
be entitled to recover in the action." I t  will be observed that 
the act, in  express terms, requires that the plaintiff, in order to 
prevail in the action, must "prove" or establish a title superior 
to that of defendant, for the burden of the issue being upon 
him, he can not rely upon the weakness of his adversary's title. 
The language of the act which we have just quoted does not 
change in the least the general rule in the law of ejectment, 
that the plaintiff must fail unless he shows a title good against 
the world, or good against the defendant by estoppel. By the 
provisions of the act, each of the parties is given precisely the 
same advantage he would have had if the act had not been 
passed, and he had been able to show title out of the State by 
introducing a grant to some third party or by showing such 
adverse possession as would raise a presumption that the title 
was out of the State. I n  trials involving title to land in Hert- 
ford County, title is presumed to be out of the State, but not 
to be in either of the parties to the suit or in any person from 
whom he deraims his title. I t  is still olsen to either of them " 
to show a grant from the State, if it can be done, to any person 
under whom he claims and with whose title, thus derived, he 
can connect himself by mesne conveyances, or he can show open, 
notorious, continuous and adverse possession for twenty years 
without color or for seven years with color, or he mag establish 
title in any other way allowed by law. That this is the con- 
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struction of the act is rendered absolutely certain by the lan- 
guage of section 3, in  which it is provided that adverse posses- 

sion, such as will ripen title, may still be shown by either 
(401) party in order to establish his title, either by proving 

that the person under whom he claims had acquired title 
by such a possession and then connecting himself with the title 
so acquired, or by proving such a possession in  himself for the 
required time. But, however this may be, the act in explicit 
terms requires that the plaintiff must show a title superior to 
that of the defendant before he can succeed in the action, and 
this he did not do. I f  we assume that neither party introduced 
anv evidence of title. the plaintiff being the actor and the one " 
who carries the burden of the issue, must of course be cast in 
the suit. Possession, being prima facie evidence of ownership, 
will protect the defendant, unless the plaintiff show a title or 
right to oust him. 2 Lewis Blk., p. 663, note (7) ; Tyler on 
Ejectment, 204; Newel1 on Ejectment, 433 (13). 

We need not pass upon the question of evidence. The gen- 
eral subject is discussed in Avery v. S t e w a ~ t ,  134 N. C., 287. 
I f  the evidence was competent and had been admitted, it would 
not have strengthened the plaintiffs' case, as they did not intro- 
duce the deed from Northcott to Anderson or in any other way 
connect themselves ~ ~ 4 t h  the title alleged to be in Charles North- 
cott, and if George Stallings had the title, it would have passed 
by his deed to Charles Northcott, and plaintiffs having failed 
to show that they had acquired the latter's title, would have 
proved the title to be not in themselves, but in a third party, 
namely, Charles Northcott. Besides, whether the evidence was 
competent, and should have been admitted or not, can make no 
difference in the result, as plaintiff failed to show any adverse 
possession for a sufficient length of time under any of the deeds 
to ripen their title, and they did not attempt to show title from 
the State by grant and rnesne conveyances or otherwise to them- 
selves. The only contention made in the case by the plaintiffs' 
counsel was that under the act their title was superior to that 

of the defendants because their deeds were older in date. 
(402) Such a construction of the act would not, in our opinion, 

be a sound or safe one. I t  would present an anomaly in 
the law and might threaten, if not destroy, vested rights and 
established titles, which surely could not have been contem- 
plated by the Legislature. 

The ruling of his Honor was clearly right and must be sus- 
t ained. 

No Error. 
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HOOKER v. BRYAN. 

(Filed 27 February, 1908.) 

Wills-Vested Interest-"Upon" and "When"--Remainders. 

1. Where a testator in item 5 of his will gives his real estate to his 
nephew upon his becoming 21 and lends the same to his sister 
until his nephew is 21; and in item 8 he lends to his sister certain 
personal property in trust for his nephew until he becomes 21, and 
in item 7 he gives to his nephew said personal property: Held ,  that 
where the nephew died after the death of the testator and before 
becoming 21, the court correctly adjudged that the heirs a t  law of 
said nephew were the owners of the real estate and his personal 
represe~tatives the owners of the personal property. 

2. Where an estate or interest is bequeathed or devised to one upon his 
becomhg 21 years of age, or when he becomes 21, and in the mean- 
time the property is given to a parent, guardian or trustee for the 
legatee's benefit, in such case the interest will vest a t  the death of 
the testator. 

3. Nemble: That in a case like the present, on the death of the remain- 
derman, the previous disposition of the interest terminates, and the 
heirs a t  law and next of kin of the remainderman have a right to 
the immediate enjoyment of the property. 

CONTROVERSY without action by Ella B. Hooker and others 
against Elizabeth Bryan and others, heard by Judge G. W .  
Ward, of BEAUFORT. . 

The pertinept facts presented by the record are as (403) 
follows: Caroline Bonner died, having made her last 
will and testament, disposing of certain real and personal prop- 
erty, and the parties, plaintiff and defendant, are claimants 
under said will. The rights of the parties dkpend upon the fol- 
lowing items in said will: 

"I give the residue of my real estate to my beloved 
nephew, Roscoe Hooker, upon his becoming 21 years of age, 
and lend the same to my beloved sister, Ella Bonner, until my 
nephew, Roscoe Hooker, is 21 years old. 6. I lend to my be- 
loved sister, Ella Bonner, the mule and other personal property 
upon the farm in trust for Roscoe Hooker until he becomes 21 
years old. 7. I give to my beloved nephew, Roscoe Hooker, the 
mule and any other personal property that may be upon the 
farm.'" 

Roscoe Hooker, the nephew, died after the death of Caroline 
Bonner and before becoming 21 years of age, and the plaintiffs 
are the heirs at law and personal representatives of said Roscoe 
Hooker. The defendants are the heirs at law and personal rep- 
resentatives of Caroline Bonner, the testatrix, including Ella 
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Hooker, who is one of the heirs at  law and next of kin of Caro- 
line Bonner, and is also the Ella Bonner mentioned in the items 
of said will. 

On these facts the question submitted was as to the ownership 
of the real property in item 5 and of the personal property 
mentioned in items 6 and 7 of the will, and thereupon the court 
adjudged that the plaintiffs, the heirs at  law of Roscoe Hooker, 
are the owners of the real property in item 5, and the personal 
representatives of said Hooker are the owners of the personal 
property in items 6 and 7, from which judgment the defendants 
excepted and appealed. 

W .  C. Rodman for the plaintiffs. 
Ward & Grimes for the defendants. 

(404) HOKE, J., after stating the case: The words "on or 
upon," when affecting the quality of an estate in refer- 

ence to the time of its vesting or enjoyment, are substantially 
synonymous with "when." Adams v. Williams, 2 Watts & S., 
227; Wornzath v. i2~cCormick, 51 Pa. St., 504. I n  bequests of 
personal property these words usually import a condition, and, 
unless explained or controlled by some expressions or other pro- 
visions of the will, they are annexed as conditions precedent to 
the substance of the gift and render the interest contingent. 
This has been the doctrine in  the Efnglish courts since the case 
of Hansom v. Graham, 6 Vesey, 239, and is well established 
here. Giles v. Franks, 17 N.  C., 521; De Vane v. Larkins, 56 
N.  C., 377. While several modern text writers of approved 
excellence and many decisions seem to give these words the 
same significance, 'in reference to devises of real and bequests 
of personal property, the older authorities hold that in respect 
to realty "when and upon" import usually a condition subse- 
quent determinative of the estate according to the terms of the 
condition, and that in the meantime the estate would vest. 
Lewis Blk., 513, note 144; Roper on Legacies, vol. 2, p. 386. 

The distinction has no practical bearing on the case before 
us, and it is, therefore, not desirable to dwell upon it, nor is i t  
necessary to determine if the same now exists, for all of the 
authorities are agreed that both as to real and personal prop- 
erty, "when and upon" may be so explained and controlled by 
other expressions and provisions of the will, that they d~ not 
import a condition at all, but simply refer to the time of enjoy- 
ment, and that the interest conferred will vest at the testator's 
death to be possessed and enjoyed at the time indicated. I n  1 
Roper on Legacies, 386, the doctrine is thus expressed: "But 
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all these and similar words may be so explained and controlled 
by the context of the will as not to prevent the legacies from 
vesting before the happening of the events upon which they 
are payable. I n  such instances, the intention of the tes- 
tator's will predominates over technical words and ex- (405) 
pressions, when it is declared and appears from a sound 
rational construction of the will." And the decisions in this 
and other jurisdictions support this doctrine. Guyther v. Tay- 
lor, 38 N. C., 323; Fuller v. Fuller, 58 N.  C., 223; Xutton v. 
West, 17 N.  C., 429. 

I n  pursuance of the principle above stated, the decisions have 
established that where an estate is bequeathed or devised to one 
upon his becoming 21 years of age or when he becomes 21, and 
in the meantime the property is given to a parent, guardian 
or trustee for the legatee's benefit, in such case the interest will 
vest at the death of the testator. Roper, supra, 387; Green v. 
Green, 86 N. C., 547. "For," says Mr. Roper, "since the whole 
interest in the fund is given in one way or the other to or for 
the benefit of the legatee, it could not be the testator's intention 
to make i t  contingent whether the legatee should have the abso- 
lute interest. That interest is split into two parts. Till one 
period, it is given to the guardian or trustee, and at the other, 
it is given to the legatee. The reawn why it was not given 
sooner to the legatee was from regard to his convenience, be- 
cause under age. Hence, it is apparent that the words were 
annexed only to the payment and not to the gift." And so, 
when the property is given beneficially to a stranger, the same 
result follows. "For," says the same author, p. 392, "in such 
case the person to whom the absolute property is limited will 
take an immediate vested interest in the subject, since such 
bequests are in the nature of remainders, the rule as to which is 
that the interest of the first and subsequent takers vest together. 
I t  is clear that the testator intended to give immediately the 
capital to the person in remainder, postponing the enjoyment 
only till the arrival at a particular age." 2 Underhill on 
Wills, see. 896;  Fuller v. Fuller and Guyther v. Taylor, supra; 
Perry v. Rhodes, 6 N .  C., 142 ; Room v. Plzillips, 24 N.  Y., 465. 
I n  Perry v. Rhodes it is said: "And it has been held 
that where the immediate interest is given either to a (406) 
stranger or the legatee himself, such a case proves an ex- 
ception, because i t  explains the reason why the time of payment 
was postponed, and is perfectly consistent with an intention in 
the testator that the legacy should immediately vest." And in 
Guyther v. Taylor it is said: "To these considerations is to be 
added another important one, which is that the testator disposes 
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of the negroes until the period at which they are to be divided, 
consequently the whole subject, the corpus, is given away for 
different purposes, so that the interests given to the children are 
in  the nature of remainders, and the term thus, though gen- 
erally a word of condition, makes in this case only the com- 
mencement of the remainder." 

Applying these principles to the case at  bar, they are decisive 
in favor of the ruling of the lower court. 

As to the personal property, the entire intervening interest 
is given to a trustee for Roscoe Hooker until he becomes 21 
years of age, and then to him absolutely; and to the real estate, 
the intervening interest is given to Ella Bonner until, etc. 

Transposing the words in item 5 of the will, the reading of 
the same would be: ((1 lend my real estate to Ella Bonner until 
my nephey, Roscoe Bonner, is 21 years of age, and upon his 
becoming 21 years of age the property is devised to him," and 
constitutes a vested remainder. 

I n  Words and Phrases, Judicially Defined, vol. 8, p. 1493, 
the principle is stated as follows: "When used as a devise of 
a remainder limited upon a particular estate and terminable on 
an event which may necessarily happen, 'when' will be con- 
strued to relate merely to the time of enjoyment of the estate 
and not to the time of vestingn-citing numerous authorities. 

The facts stated in the case agreed do not disclose whether 
the period has arrived when Roscoe Hooker wbuld have at- 

tained the age of 21, had he lived; but the authorities 
(407) seem to hold that in a case like the present, on the death 

of the remainderman, the previous disposition of the 
interest terminates, and the heirs at  law and next of kin of the 
remainderman have a right to the immediate enjoyment of the 
property. 1 Fearne on Remainders, 244; Mansfield v. Dug- 
g a d ,  1 Eq. Abridged Cases, 195, cited with approval in John- 
son v. Baker, 7 N.  C., 318. There is no error, and the judgment 
of the court below is 

Affirmed. 

BROWN, J., did not sit on the hearing of this appeal. 
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SIMMONS v. DAVENPORT. 

(Filed 27 February, 1906.) 

At torney  and Client-Contracts-Compensation-Specific In- 
structions. 

1. Wheke the jury found that  the plaintiffs were employed by the de- 
fendant as attorneys to represent him and take care of his in- 
terest, and that  they rendered services to him under the contract, 
they were entitled to recover what their services were reasonably 
worth, there being no stipulation as to the amount the plaintiffs were 
to  receive; and i t  makes no difference whether the issue, "Did de- 
fendant knowingly accept the benefit of such services?" was an- 
swered or not. 

2. If a party desires fuller or more specific instructions than those 
given in the general charge, he must ask for them and not wait 
until the verdict has gone against him and then, for the first time, 
complain of the charge. 

ACTION by F. M. Simmons and others against B. B. Daven- 
port, heard by Judge  Jas.  L. W e b b  and a jury, at the May 
Term, 1905, of CRAVEN. 

Plaintiffs sued the defendant to recover an amount (408) 
alleged to be due for professional services rendered by 
them at his request in collecting a debt held by him against an 
insolvent bank. Defendant denied that he was indebted to the 
plaintiffs. There was evidence tending to show that plaintiffs 
had rendered the eervices at the request of the defendanh, and 
that the latter had received the benefit of them and had refused 
to pay what they were reasonably worth, and there was some 
evidence, on the part of defendant, tending to show that while 
the plaintiffs were the attorneys of the other creditors of the 
bank, they had not been retained by the defendant. There was 
also evidence that defendant had frequently consulted with one 
of the plaintiffs about the collection of his claim, going to his 
office for that purpose, where defendant was seen in consultation 
with him. A clerk of the plaintiffs copied a release which de- 
fendant was to give to Mr. Blades, trustee of the bank, and 
about which he had received advice from the plaintiffs. There 
was much other evidence to sustain the plaintiffs' contention 
that they had been employed by defendant and rendered the 
services with the understanding that they should be compen- 
sated for them. I n  the view we take of this case, it is not neces- 
sary to set out the evidence more in  detail. The following are 
the issues with the answers thereto: 
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I. "Did the defendant employ Simmons &. Ward as attorneys 
in the matter in dispute? Yes." 

a. "Did plaintiffs render for defendant the services alleged 
to hare been performed? Yes." 

3. "Did defendant knowingly accept the benefit of such serv- 
ices B Yes." 

4. "What was the value of plaintiffs' services? Seventy-five 
dollars." 

The only exceptions taken were to the charge. The court 
instructed the jury in substance that the burden upon all the 

issues was upon the plaintiff and that they must satisfy 
(409) the jury by a preponderance of the evidence as to them. 

The court then referred to each issue separately and re- 
peated the instruction as to the first and also as to the second 
issue which i t  had given as to all of the issues, and stated 
further that, if. the plaintiff had satisfied them by the greater 

'. weight of the evidence the defendant had employed the plain- 
tiffs to represent him and consulted with them, they should an- 
swer the first issue "yes," but if they were not so satisfied, they 
should answer i t  "no," and the same was said, with the neces- 
sary changes, as to the second issue. The court merely read 
the third issue to the jury without making any separate com- 
ment thereon or giving any instruction in regard to it, other 
than that contained in the general charge upon all the issues. 
Upon the fourth issue the court charged that it was for the 
jury to say how much, if anything, the plaintiffs are entitled 
to recover and whether the amount stated by the witnesses was 
a reasonable compensation for the services rendered. That the 
jury must consider the evidence upon this question and say 
what amount the plaintiffs should receive for their services. 
The defendant excepted to the instructions upon the first, sec- 
ond, third and fourth issues. There was a judgment upon the 
verdict, and defendant appealed. 

0. H. Guion and E, iM. Green for the plaintiffs. 
W. D. McIver for the defendant. 

WALKER, J. We do not see upon what ground the defendant 
can complain of the instructions of the court. If the plaintiffs 
were employed by the defendant as attorneys to represent him 
and take care of his interests, and they rendered services to him 
under the contract, they were entitled to recover what their 
services were reasonably worth, there being no stipulation as to 
the amount the plaintiffs were to receive, and it can make no 
difference, in this view of the case, whether the third issue 
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must have understood the court to charge as to the third &sue 
that the burden was on the plaintiffs to satisfy them by the 
greater weight of the evidence that the defendant had accepted 
the benefit of plaintiffs' services. Besides, there was no serious 
controversy as to the fact that the defendant had been benefited 
by what plaintiffs had done. As to the first and second issues, 
the charge was correct as to the burden of proof and sufficient 
in other respects to inform the jury as to the quantum of proof 
required of the plaintiffs to establish the affirmative of those 
issues. and it was also correct as to the fourth issue. The evi- 
dence was so simple that the jury could hardly have been mis- 
led by the charge as to the true inquiry involved in  each issue. 
The defendant did not ask for any special instructions, nor 
did he request the court to amplify its instructions or to pre- 
sent the case in  any particular manner to the jury or to charge 
as to any principle of law he may have thought should be con- 
sidered by the court and explained. I n  the absence of any such 
request, we can not say that i t  was reversible error for the court 
to have charge in the general terms empIoyed by it, especially 
in a case like this one, which involves so little complication that 
a jury could not well have misunderstood the legal aspect of the 
matter. I f  a party desires fuller or more specific instructions, 
he must ask for them and not wait until the verdict has gone 
against him and then, for the first time, complain of the 
charge. Kendrick v. Dellinger, 117 N.  C., 491; McXknolz v. 
Morrison, 104 N.  C., 354; S. v. Debnam, 98 N .  C., 712; 
Clark's Code ( 3  Ed.), pp. 535 and 536. 

The decision in S. v. Boyle, 104 N .  C., 800, upon which 
the defendant's counsel relied, has no application to the point 
now being discussed, namely, that the charge was too general. 
I n  8. v. Boyle, there was a prayer for special idstructions. 
The case was fully explained and the erroneous im- 
pression in  regard to it corrected in 8. v. Pritchett, (411) 
106 N. C., 667; S. v. B ~ a d y ,  107 N. C., 822 ; McCracken 
v. Smuthers, 119 N. C., 620, and especially in Boon v. Mur- 
phy, 108 N.  C., 181. I n  subsequent decisions it has been 
treated as overruled. S.  v. Beard, 124 N.  C., 813; 8. v. Ed- 
war&, 126 N. C., 1051; S. v. Kinsauls, 126 N.  C., 1095; Tur- 
rentilze v. WeZZi?zgton, 136 N. C., 312. Whatever may be its 
real status, it has been so frequently disapproved, and so 
much has been said against it, that it may now be considered 
no longer of any value as a precedent. The rule which r e  
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quires that the complaining party should ask for specific in- 
structions if he desires the case to be presented to the jury 
by the court in  any particular view, does not of course dis- 
pense with the requirement of the statute that the judge shall 
state in a plain and correct manner the material portions of 
the evidence given in the case and explain the law arising 
thereon. Revisal, section 535 ; S. v. Kale, 124 N .  C., 816. But 
a party cannot ordinarily avail himself of any failure to charge 
in  a particular way, and certainly not of the omission to give 
any special instruction, unless he has called the attention of 
the court to the matter by a proper prayer for instructions., 
So if a party would have the evidence recapitulated or any 
phase of the case arising thereon, presented in the charge, a 
special instruction should be requested. Boon v. Murphy,  I08 
N. C., 187. I n  the last cited case the Court held, citing S. v. 
Lipsey, 14 N.  C., 486, and S. v. Haney, 19 N.  C., 390, that 
"the judge is not bound to recapitulate all the evidence to the 
jury; it is sufficient for him to direct their attention to the 
principal questions which they have to investigate and to ex- 
plain the law applicable to the case, and this particularly 
when he is not called upon by counsel to give a more full 
charge." I n  Boon v. Murphy the respective duties of the judge 
and counsel under the Act of 1796 (Revisal, section 535) are 

clearly' and fully defined and it is now commended as 
(412) a safe guide in practice. That case and 8. v. Prit- 

chett, 106 N. C., 667, and McCracken v. Smathers, 119 
N. C., 620, seem to be directly in point in this case and to 
dispose of the defendant's objection to the general terms in  
which he alleges the charge of the court mas couched. There 
was no error in the trial of the case. 

No Error. 

Cited: S. v. Martin, 141 N.  C., 839; Ives v. R. R., 142 N. C., 
139; Davis v. Reea, ib., 502; S. v. Bohanon, ib., 699; Baker 
v. R. R., 144 N. C., 42; Gay v. Mitchell, 146 N. C., 510; Ger- 
rock v. Tel. Co., 147 N. C., 10;  S. v .  Yellowday, 152 N. C., 797. 
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PATTERSON v. STEAMSHIP CO. 

(Filed 27 February, 1906.) 

Steamship Companies-Carriers-Failure to Supply Berths- 
Damages. 

1. Where the plaintiff testified that he purchased his ticket and was 
first to apply a t  the purser's office for a berth, but was refused, 
though others who applied after him were supplied, and was com- 
pelled to sit up all night; that he applied to the defendant for a 
berth when he bought his ticket, but the defendant refused to supply 
berths until after the ship had left the dock: Held, that i t  was 
error to nonsuit the plaintiff. 

2. A common carrier must serve the public without discrimination and 
sell its tickets and accommodations in the order of application, and 
i t  is liable for an action of damages for a wrongful refusal, and, 
in addition, for the indignity, vexation and disgrace, if there is any 
evidence of such. 

ACTION by Joseph F. Patterson against Old Dominion 
Steamship Co., heard by Judge Henry R. Bryan and a jury, 
at the November Term, 1905, of CRAVEN. 

D. L. Ward and W. D. McIver for the plaintiff. 
No counsel for the defendant. 

CLARK, C. J. The plaintiff's evidence is that he (413) 
purchased his ticket and with three friends was first 
to apply a t  the purser's office for berths, and requested a state a 

room for the four, containing four berths. Two of his friends 
were given berths in this room, together with two strangers 
who applied after the plaintiff. The plaintiff and one of his 
friends were refused a state-room and berth altogether, and 
they were compelled to sit up all night. The defendant was 
applied to by the plaintiff for a berth when he bought his 
ticket, but the defendant refused to supply state-rooms or  berths 
until after the ship had left the dock and was in midstream. 

I f ,  as is presumably the case on a steamer running at night, 
a berth is a reasonable and proper accommodation, the de- 
fendant is liable for failure to furnish it, unless the fact that 
none can be had is made known to the passenger who chooses 
to ask for a berth when he buys his ticket. The defendant 
should ha1.e had its office for berths open when it sold its tickets. 
I t  was its duty to sell tickets to applicants in the order in 
which they were applied for, without discrimination, till the 
full number was sold to the passengers whom it could carry 
comfortably, and the same is true as to the sale of its berths. 
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I f  its berth and state-room accommodations are exhausted when 
a ticket is asked for, the intending passenger on learning that 
fact may defer his trip till another time, or may go by another 
route rather than sit up all night. I t  is an imposition upon 
the traveling public to withhold information as to the lack of 
a sufficient number of bertha till after the passage ticket is 
paid for, and the passenger has embgrked and the vessel is in 
midstream, so that he cannot help himself. Xtill worse, if  
possible, is the refusal then to furnish berths in the order 
in  which they are applied for. X common carrier must serve 
the public without discrimination and sell its tickets and ac- 
commodations in  the order of application. 6 Cyc., 535. I t  is 
liable for an aetion of damages for a wrongful refusal, and, 

in addition, for the indignity, vexation and disgrace if 
(414) there is an.y evidence of such. R. R. v. Renard, 46 

Ind., 2 9 3 ;  X. v. B. B., 48 N. J .  I,., 5 5 ;  Wallen v. Mc- 
Henry, 3 Hump., 244. 

Nothing is here said that would militate against the bona 
fide engagement of tickets and berths beforehand, nor against 
the refusal to sell a ticket or berth any person who, for a 
good reason, may be objectionable to the other passengers, but 
the passenger, if not thus objectionable, should be informed 
that no berths can be had-all being already sold-when he 
purchases his ticket, if he then asks for a berth. And if he 
does not then apply, when applicati~ns for berths are made at, 
the purser's window, in regular course after the vessel starts, 
the berths not already sold or engaged must be disposed of in 
the order of application. I f  this were not so, berths could be 
furnished to the friends of the purser or for a private con- 
sideration to him (a t ip),  as is here testified was the case, to 
the exclusion of those prior in time, who did not pay the pur- 
ser, as well as the regular fare. I f  the supply of berths is 
exhausted before an applicant is reached, it will be his own 
fault that he did not apply for his berth and learn whether or 
not one could be had at the time he bought his ticket. 

The plaintiff here testified that he made no objection to 
the ladies on board being first supplied with berths, but to 
other men being furnished who applied for berths after he 
did, one of whom "tipped" the purser. 

The answer sets up defenses which we cannot consider as 
no evidence was offered in their support. Upon the evidence 
offered, the granting a nonsuit was 

Error.  

Cited: Basnight v. R. R., 147 N. C., 170. 
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(415) 
HARRELL v. BLYTHE. 

(Filed 27 February, 1906.) 

Judicial Sales-Confirmntion-Inadequate Price-Power of 
the Court.  ' 

1. Where the judge found, upon abundant evidence, that  the sum bid a t  
a sale of land for .assets by an executor, was inadequate, there was 
no error in refusing to confirm the sale. 

2. Judicial sales are only conditional and are not complete until they 
have been reported to and confirmed by the court; and the bid may 
be rejected and the sale set aside, if, in the exercise of its sound 
discretion, the court should think proper to do so. 

MOTION in the cause of A. J. Harrell, Executor of Jas. Mc- 
Daniel, against George Blythe and others, heard by Judge R. 
B. Peebles, at the August Term, 1905, of NORTHAXPTON. ' 

This proceeding was brought in the late county court by 
A. J. Harrell, as executor of James McDaniel, for a sale of 
his land for assets. Harrell has since died and J .  A. Wor- 
rell, who has qualified as administrator de bonis n o n  with the 
will annexed of James McDaniel, has been substituted as plain- 
tiff in his stead, and other interested persons have been made 
parties by the service of process. The county court ordered 
a sale of the land; the plaintiff Harrell sold the same and 
made a report of the sale to the court. James Bolton, who 
was the purchaser of the land at the sale, assigned his bid to 
Godwin M. Powell; and Cornelius Futrell, who claims an 
interest in the land under him by mesne conveyances, moved 
before the clerk of the court to confirm the sale. The clerk 
refused to grant the motion and he appealed to the Superior 
Court. Judge Peebles found as a fact that the land was sold 
for $125, which was less than onethird of its value, as it was 
worth a t ' the  time of the sale at least $450. He found 
other facts which it is not necessary to state in the view (416) 
we take of the case. Upon his findings of fact, he af- 
firmed the judgment of the clerk and refused to confirm the 
sale, whereupon Cornelius Futrell excepted and appeald. 

Winborne & Lawrence and iWason & Worrell for the plain- 
tiff. 

G a y  & Midyet te  and Peebles & Harris  for the defendant. 

WBLKER, J., after stating the case: I f  we concede that this 
Court has the jurisdiction to review the judge's findings of 
fact, which are alleged to be against the weight of the evi- 
dence, we would not disturb them, as we think there was abund- 
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ant evidence in the case to sustain the court's conclusion as 
to the inadequacy of the sum bid for the land. The only ques- 
tion, therefore, which we will consider, is whether, upon the 
fact thus found, the court ruled correctly in  refusing to con- 
firm the sale. 

Where land is sold under a decree of court, the purchaser 
acquires no independent right. He  is regarded as a mere pre- 
ferred proposer until confirmation, which is the judicial sanc- 
tion or the acceptance of the court, and until it is obtained, 
the bargain is not complete. Miller v. Feezor, 82 N.  C., 192; 
Attorney-General v. Navigation Co., 86 N.  C., 408 ; Pritchard 
a. Askew, 90 N. C., 86; E x  Parte Bost, 56 N. C., 482; In re 
Yates, 59 N. C., 306. I t  was said by this Court in Wood v. 
Parker, 63 N.  C., 379, following substantially what had been 
decided in Ex Parte Bod, supra, that a court certainly has 
the power to set aside a sale made in pursuance of its author- 
ity, either for the relief of the owner of the property, if the '  
price is inadequate, or for the relief of the purchaser, if from 
mistake or fraud he has been induced to bid too much for the 
same. I n  the exercise of its large discretion, it will adminis- 
ter justice and equity to all persons interested. Sales of this 
character are only conditional and are not complete until they 

have been reported.to, and confirmed by the court. The 
(417) bidder cannot complain of this rule, for he makes his 

offer to buy with the understanding that the whole mat- 
ter is entirely under the control of the court and that his bid 
may be rejected and the sale set aside if, in the exercise of its 
sound discretion, the court should think proper to do so. I n  
a case of a sale under order of court by an administrator, this 
Court said in Mason 21. Osgood, 64 N. C., 467, that an admin- 
istrator's authority is limited where he sells the land of the 
intestate under a license obtained from the court. H e  is a 
mere agent of the court to execute a naked power, add a pur- 
chaser acquires no right to the land until the sale is confirmed 
and title made under an order of the court granting the power 
of sale. The subject is fully discussed in Joyner v. Futrell, 
136 a. C., 301. Rorer, in his work on Judicial Sales, sec- 
tions 122 and 124, says that while the court will have a proper 
regard to the interest of the parties and the stability of judi- 
cial sales, i t  has a broad discretion in the approval or dis- 
approval of a sale made under its decree; and, in section 126, 
he further sags that the court is clothed with an unlimited 
discretion to confirm a sale or not, as may seem wise and 
just. Confirmation is consent, and, the court being the ven- 
dor, it may consent or not in its discretion. Whether there 
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be a limit to this discretion or not, i t  is not necessary for us 
now to determine, as it is apparent from the authorities cited - 

that the court had the poJver and the right to refuse to confirm 
in this case. I n  Pritchard v. Askew, supra, this Court, by DIL- 
LARD, J., said: "In sales of the character of the one under con- 
sideration, the bidder is never considered a purchaser until 
the sale is reported and confirmed. He  is to be taken as be- 
coming the best bidder, subject to the understanding in all 
cases that the court may confirm the sale or set it aside and 
order a resale, as in the exercise of a sound discretion it may 
determine to be right and proper." In Ex Parte Bost, supra, 
i t  was held that if the court is informed by a master's report 
or by affidavits that the sum bid for land is not its full 
value, it will be its duty to set aside the report and (418) 
order a resale. Vass v. Ar~ ing ton ,  89 N.  C., 10. So 
that the judge not only had the power, as we have already 
shown, but i t  also seems that it was in a certain sense his 
duty to act as he did. We do not see how he could have decided 
otherwise under the circumstances. 

The finding of fact as to the inadequacy of the price being 
sufficient of itself to support the ruling of the court, i t  is not 
necessary to inquire whether the other facts found by the 
judge were either singly or collectively sufficient for that pur- 
pose or whether he committed any error in  respect to them. 

The motion in this cause was made because the court sug- 
gested in Joyner v. Futrell, supra, that i t  was the proper, if 
not the only remedy. But upon an investigation of the facts 
in  this proceeding, the merits are found to be against the peti- 
tioner, Cornelius Futrell, and he must therefore fail to secure 
any relief. There was no error in the decision of the court 
below. 

No error. 

Cited: Uzzle v. W e d ,  151 N .  C., 132. 

ATKINSON v. RICKS. 

(Filed 27 February, 1906.) 

Executors and Administrators-Sale of  Land by Commission- 
ers-Motion in the Cause-Judgment-Attachment. 

The land of a decedent, against whose executor a judgment has been 
obtained, can not be sold through a commissioner by an order in 
the cause, even though the land may be subject to the lien of an 
attachment levied upon it during the decedent's lifetime. 
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MOTION in the cause heard by Judge R. B. Peebles, at Hali- 
fax, N. C., on 24 August, 1905, in  the action by W. J. 

(419) Atkinson, Executor of Willis W. Barham, against W. S. 
Ricks, Executor of J. J. Boyd, pending in the Superior 

Court of NORTHAMPTON. 
The plaintiff sued J .  J. Boyd, testator of the defendant, be- 

fore a justice of the peace to recover a debt of $65 and in- 
terest, and caused an attachment to be issued and levied on a 
tract of land belonging to him. He  afterwards recovered judg- 
ment. The defendant appealed to the Superior Court, where 
a judgment was rendered against his executor, he having died 
in the meantime. I n  that judgment it is provided that the 
land attached be condemned to the payment of the judgment 
in the action, which is declared to be a lien on the same. On 
11 August, 1905, the plaintiff moved before the judge, then 
'holding the Superior Court of Northampton County, for an 
order to the defendant to show cause why a commissioner 
should not be appointed in the said action to sell the land 
described ia the judgment, and which had been attached, to 
satisfy the said judgment. The order was issued and on the 
return day the judge found as facts that the defendant is in- 
solvent and is not a fit person to sell the land, and he there- 
upon made an order appointing the tn7o persons named therein 
commissioners to sell the land for the purpose of satisfying 
the judgment, and report to the court. The defendant excepted 
and appealed. 

Peebles & Harris and Winborne d Lawrence for the plain- 
tiff. 

Mason & Worrell, F. R. Harris and 8. J. Culvert for the 
defendant. 

WALKER, J. The counsel devoted niuch of the argument 
to alleged irregularities in the proceedings, such, among other 
defects, as want of sufficient notice and the hearing of the 
motion in Halifax instead of Northampton County. We do 

not deem it necessary to notice the questions thus raised, 
(420) there is one objection that goes to the root of the mat- 

ter, and is fatal to the plaintiff's right to have relief 
of any kind in thiq form of proceeding. When a creditor has 
a claim against a decedent's estate, whether by judgment or 
otherwise, the law is explicit in its directions as to how pay- 
ment may be enforced. I f  the personal representative has 
failed to file his inventory or his accounts, as required by the 
statute, he can be compelled to do so upon application to the 
clerk of the Superior Court. Revisal of 1905. secs. 4.7, 100, and 
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103. If he improperly refuses to apply the personal assets to 
the payment of the debts due by the decedent, or if there are 
no such assets, and he fails to apply for an order to sell the 
land for the payment of debts, ample provision is made for 
proceedings at  the instance of any creditor, who considers him- 
self aggrieved by his misconduct, to compel him to account and 
apply the personal assets in his hands to the payment of debts. 
I f  there ere no personal assets, the creditors may have an order 
for the sale of the land. Sections 104 to 132. The remedies 
thus afforded to the creditor are adequate for the full protec- 
tion and enforcement of all his rights, and they should be pur- 
sued, if he would seek to have satisfaction of any claim he 
holds which the  personal representative of his debtor, having 
assets, wilfully refuses to pay. The executor or administrator, 
where good cause is shown, may be removed from office, and 
there are perhaps other effective remedies provided by law not 
necessary to be mentioned, which in a proper case may also be 
used by the creditor in ultimately securing payment of any 
claim held by him. But we know of no law authorizing the 
proceeding by which the defendant was temporarily ousted 
from his office as executor and commissioners appointed in his 
stead to sell his testator's land, or conferring jurisdiction upon 
a judge of the Superior Court to entertain such a proceeding. 
The land of a decedent, against whose executor a judgment has 
been obtained, can not be sold through a commissioner 
by an order in the cause, even though the land mag be (421) 
subject to the lien of an attachment levied upon i t  dur- 
ing the decedent's lifetime. We must think that such a pro- 
ceeding is entirely without precedent or warrant in law to sus- 
tain it, as the learned counsel who argued for the plainti8 was 
unable, even with all his aceustonled zeal and diligence in the 
preparation of his cases, to refer us to a single authority in 
its support, and we have not been able ourselves, after a most 
careful search, to find one. I f  J. J. Boyd, the original defend- 
ant was now alive, the payment of the judgment could be en- 
forced by the sale of the land under an execution issued to the 
sheriff. Revisal, see. 784; May v. Getty, ante, 310. The 
plaintiff can now proceed against the executor under the stut- 
ute we have cited, and, in the application of the assets to the 
payment of the claims of creditors, any lien he may have ac- 
quired by the levy of the attachment will be preserved to him. 
Revisal, secs. 87 and 761. 

But the proceeding in the court below can not be sustained. 
To uphold i t  would not only violate the spirit, but contravede 
the expess provisions of the statute, and produce confusion and 
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uncertainty in the administration of the estates of deceased 
persons. I t  might also result in giving one creditor an advan- 
tage over the others to which he is not entitled under the law. 
The intention of the Legislature i s  that the assets of a decedent 
shall be administered, as far  as may be done, in one proceeding, 
under proper safeguards, for the benefit of all the creditors, and 
we must effectuate this intention when it does not conflict with 
any other special provision of the law in favor of a particular 
creditor, who has legitimately secured priority. We take it to 
be clear, therefore, that a creditor who has procured judgment 
upon his demand against the personal representative of his 
debtor can not proceed by motion in the same cause to have the 
land sold, either by the representative or a commissioner, for 

the purpose of paying the judgment, unless the suit was 
(422) also brought to enforce a lien acquired by mortgage or 

some other kind of security. But the lien of an attach; 
ment levied in the lifetime of the debtor can not, as we have 
said, be enforced in that way. 

There was error in granting the plaintiff's motion. The pro- 
ceeding should be dismissed. 

Error. 

CHERRY v. CANAL CO. 
(Filed 27 February, 1906.) 

Trespass-Remainderman-Pa~ties-Harmless Error-Statute 
of Limitations-Permanent Damages. 

1. Where there has been a trespass committed on real property, causing 
permanent damage which impairs the value of the inheritance, the 
owner of.the remainder or the reversion can maintain an action for 
the wrong done to his estate and interest. 

2. The defendant having entered a general denial, any defect of parties 
which may have existed is waived; and if permanent damage is 
shown impairing the value of the inheritance, the plaintiff, as 
owner of two-thirds of the reversion after the life estate, has a right 
of action for the full amount of damage done to his two-thirds 
interest in the property. 

3. Where it is clear that the plaintiff's cause of action is barred by the 
statute of limitations, which is properly pleaded, an error as to 
permanent damage, if any was committed, is harmless and the 
judgment of nonsuit will not be disturbed. 

4. I n  an action brought in 1903 to recover permanent damages caused 
by the negligent widening of defendant's canal, where i t  appeared 
tha t  the entire wrong was done in 1898 and 1899, the action was 
barred under Revisal, see. 395, subsec. 3. 

S..Revisal, sec. 394 (chapter 224, Laws 1895), which establishes the 
period of limitation as to permanent damages a t  five years, applies 
only to actions against railroad companies. 
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CHERRY v. CANAL CO. 
- - - 

ACTION by W. A. Cherry against Lake Drummond Canal and 
Water Co., heard by Judge T. J. Shaw and a jury, at the 
September Term, 1905, of CAMDEN. 

Plaintiff, owning two-thirds of the reversionary inter- 
(423) 

est in  fee, after the life of Mrs. Kate Cherry, in the house and 
lot abutting on the canal of defendant, brought this action, alleg- 
ing that defendant, in widening and deepening its canal, in 
1898 and 1899, had ~~rongfu l ly  and negligently thrown sand 
and dirt upon and around the said house and lot, causing great 
and permanent damages to the same. Neither the life tenant, 
Mrs. Kate Cherry, nor the owner of the other third of the 
reversion were parties, and the action was brought to recover 
permanent damage to plaintiff's interest in the property. 

Defendant denied that it had wronged or injured plaintiff or 
his interest, and pleaded the statute of limitations in  bar of 
plaintiff's demand. 

There was evidence of plaintiff tending to show that in 1898 
and 1899 the defendant company, a corporation for construct- 
ing and operating a canal in Forth  Carolina and Virginia, had 
widened and deepened its canal and in  so doing had thrown 
sand and mud on the plaintiff's premises and so embanked it 
upon and around the house, situated thereon, that when it 
rained the said house was virtually in a mudhole, and by reason 
of said wrong and injury the premises had become almost 
valueless, the house being unrentable and uninhabitable, and 
the damage thereto was from $1,200 to $1,500; that the alleged 
wrong was done by the defendant in 1898 and 1899. There 
was evidence of the defendant tending to show that the dam- 
age was not so great in amount as the plaintiff claimed, and 
also to the effect that the embankment of sand and mud which 
caused the injury could be removed. 

On the pleadings there were four issues framed for submis- 
sion to the jury, as follows: 1. I s  the plaintiff the 
owner of the land described as alleged? Did the de- (424) 
fendant wrongfully and unlawfully injure the plaintiff's 
land as alleged? 3. I f  so, what permanent damage to the land 
has the plaintiff sustained? 4. I s  the plaintiff's cause of action 
barred by the statute of limitations? 

At the close of the testimony the court intimated that it 
would charge the.jury that, upon all the evidence, if believed, 
they should answer the first issue "yes, two undivided thirds 
subject to the life estate"; the second issue "yes," and the third 
issue '(nothing." The plaintiff excepted and upon this inti- 
mation submitted to a nonsuit and appealed. 
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Aydlett & Ehringhaus for the plaintiff. 
Pruden & Pruden and Shepherd & Shepherd for the de- 

fendant. 

HOKE, J., after stating the case: I t  has been settled by sev- 
eral decisions of this Court that the facts disclosed in  the fore- 
going testimony amount to an actionable wrong on the part of 
the defendant company towards the owner of the injured prop- 
erty. Mullen v. Canal Co., 130 N.  C., 496; Yinrtix v. Canal 
Go., 132 N.  C., 124. And the same authorities declare that 
when the damage is of a permanent character, recovery may 
be had in one action for the entire wrong. Mullen v. Canal 
Co., supra, at page 505. I t  is also an established principle 
that where there has been a trespass committed on real prop- 
erty, causing permanent damage which impairs the value of the 
inheritance, the owner of the remainder or the reversion can 
maintain an action for the wrong done to his estate and inter- 
est. H e  could not maintain the technical action of trespass, 
because, as said in Latharn v. Lumber Co., 139 N. C., 9, he has 
neither the possession nor the right thereto; but he could main- 
tain an action of trespass on the,case if the wrong was done 

by a stranger, and of waste or action in the nature of 
(425) waste if done by the owner of a particular estate. 28 

Am. and Eng. Enc. (2  Ed.), 575 and 622; Burnett v. 
Thompson, 5 1  N .  C., 210. 

Ordinarily, when the remainder or reversion is held by co- 
owners, the alleged wrongdoer might by demurrer require that 
all persons so interested should be joined. But in this case, 
the defendant having entered a general denial, any defect of 
parties which may have existed is waived; and if permanent 
damage is shown impairing the value of the inheritance, the 
plaintiff, as owner of two-thirds of the reversion after the life 
estate of Mrs. Kate Cherry, has a right of action for the full 
amount of damage done to his two-thirds interest in the prop- 
erty. Burnett v. Thompson, supra; Putney v. Lapham, 64 
Mass., 232; Thompson v. Hos7ciw, 11 Mass., 419. The action 
then is well brought, so far as the parties in interest are con- 
cerned. 

The Court is also inclined to the opinion that the judge be- 
low committed an error in the charge proposed by him on the 
third issue-that addressed to the question of permanent dam- 
age. There seems to have been evidence to be considered by the 
jury tending to show permanent damage. This intimation of 
his Honor was very likely an inadvertence, and intended by 
him for the fourth issue-that as to the statute of limitations. 
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Very certain it is, however, that the judgment of nonsuit 
should not be disturbed; for though i t  should be established 
and declared by a verdict that permanent damage has been done 
to the plaintiff's estate and interest, i t  is perfectly clear, both 
from the allegations of the plaintiff and the uncontroverted 
facts, that the plaintiff's cause of action is barred by the three- 
year statute of limitations. The statute being properly pleaded, 
the error as to permanent damage, if any was committed to 
the plaintiff's prejudice, was harmless, and no good would re- 
sult by awarding a new trial. 

I n  2 Am. and Eng. Enc. PI. and Pr., 499; we find (426) 
it stated that "appellate courts deal with iudicial acts, 

A 

and i t  would not avail to reverse a ruling or judgment cor- 
rect on the record, tkiough it may be founded on an erroneous 
reason." And again, in  the same volume, at page 500: "This 
system of appeals is founded on public policy, and appellate 
courts will not encourage litigation by reversing judgments for 
technical, formal or other objections which the record shows 
could not have prejudiced the appellant's rights." The decided 
cases in this and other jurisdictions support this position. I n  
Butts v. Screws, 95 N.  C., 215, ASHE, J., for the Court, says: 
"A new trial will not be granted when the action of the trial  
judge, even if erroneous, could by no possibility injure the 
appellant." See, also, Ratliff v. Huntly, 27 N. C., 545; Fry v. 
Bank, 75 Ala., 473. The opinion also finds support in Shachle- 
ford v. Staton, 117 N. C., 73, where, on motion, a cause was 
dismissed when, the statute being properly pleaded, the facts 
stated in the complaint, showed that the cause of action was 
barred by the statute of limitations. 

According to the allegations of the complaint and the uncon- 
troverted facts, the entire wrong was done in the years 1898 and 
1899. The action was instituted on 24 August, 1903. The 
statute of limitations, which applied (Revisal, sec. 395, subsec. 
3)  declares that an action of this character is barred in three 
years. The plaintiff therefore can in no event recover, and any 
error on the third issue was harmless. 

I t  is urged that chapter 224, Public Laws 1895, established 
a period of five years as the limitation, and that in Mullen v. 
Canal Co., 130 N. C., 505, the Court applied this statute to 
actions like the present ; but this is a misconception of the opin- 
ion referred to. This statute (chapter 224, Laws 1895) brought 
forward in The Revisal of 1905 as section 394, which estab- 
lishes the period of limitation at  five years, in express terms 
applies only to actions against railroad companies, and 
ihe courts have no authority to extend its provisions to 
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(427) actions of a different character. The language of the 
learned judge who wrote the opinion in Mullen v. Canal 

CO., supra, is as follows : "While chapter 224, Laws 1895, ap- 
plies only to railroads, yet as the Court has extended the rule 
of permanent damages to water companies and telegraphs, 
under the principle laid down in  Ridley v. R. R., 118 N. C., 
996, we see no reason why i t  should not apply equally to 
canals." It will thus be obrerved that the Court here only de- 
clared that it would extend the rule of permanent damages to 
actions against. the defendant company according to the prin- . 
ciples announced and exploited in Ridley v. R. R., and as  con- , 
ternplated by the statute in reference to railroads, but did not, 
and did not intend, to extend the application of the statute or 
the period of limitation therein established to cases not con- 
tained in its provisions. There is no reversible error presented 
and the judgment of n o ~ ~ s u i t  is 

Affirmed. 

Cited: Hosiery Co. v. Cotton Mills, post, 458; S. V .  Hodge, 
142 N. C., 685; Oldham v. Rieger, 145 N.  C., 258; Stewart v. 
Lumber Co., 146 N.  C., 83; Beasley v. R. R., 147 N. C., 366; 
Farris v. R. R., 151 N.  C., 492. 

CRADDOCK v. BARNES. 

(Filed 27 February, 1906.) 

Docketing Appeal-Motion to Dismiss. 

1. Where a case was tried below in the fall and docketed in this Court 
three days before the district was called a t  the opening of the 
spring term, a motion on the first day of the spring term to dismiss 
the appeal because not docketed seven days before the call of the 
district as required by rule 5, will be denied. 

2. The ruling, that though an appeal is not docketed seven days before 
the call of the district to which i t  belongs, as required by rule 5, 
it will not be dismissed (when docketed a t  the next term here after 
the trial below) i f  i t  is docketed before the motion is made to dis- 
miss, applies to the first as well as the other districts, as the ap- 
pellee can file his motion to dismiss with the clerk whether the 
court is in session or not. 

(428) ACTION by H. D. Craddock against Priscilla Barnes 
and others, heard at  the Fall  Term, 1905, of WASHING- 

TON. This was a motion of the defendants, appellees, to  dis- 
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miss the appeal because not docketed as required by Rule 5 of 
the Supreme Court. 

Aydlett & Ehringhaus for the plaintiff. 
W. M. Bond 2nd H. 8. Ward for the defendant. 

PER CURIAM. This case, from the First District, was tried 
below last fall and was docketed here three days before the dis- 
trict was called at  the opening of this term. The appellee 
mooed on the first day of this term to dismiss the appeal be- 
cause not docketed seven days before the call of the district, as 
required by Rule 5. We have held that though the appeal is 
not docketed seven days before the call of the district to which 
i t  belongs, it will not be dismissed (when docketed a t  the next 
term here after the trial below) if i t  is docketed before the 
motion is made to dismiss. Curtis v. R. R., 137 N. C., 308; 
Belzedict v. Jones, 131 N. C., 474, and other cases there cited. 
The appellee conten'ds that these decisions ought not to apply 
to the First District, because, if they do, an appellant from 
that district can always obtain six months' delay by docketing 
later than seven days before the call of the district, and thus 
the case will not stand for hearing at  this term, and yet the 
appellee can not move to docket and dismiss if the appeal is 
docketed before Court meets for this term, since Court not being 
in session till the day the call of the First District begins, the 
appellee will have no opportunity to move to dismiss till after 
the appeal is docketed. 

There would be great force in this suggestion but for the fact 
that if the appeal is not docketed seven days before the call of 
the district to which it belongs the appellee can file his motion 
to dismiss with the clerk whether the court is in session or not. 
He  need not file i t  in open court. This is true of any 
district. When the call of the district begins, the motion (429) 
should then be called to our attention, if not before, and 
if it antedates the docketing of an appeal which was not dock- 
eted seven days before the call of the district, the motion to 
dismiss must be allowed. Here the appeal was not docketed 
seven days before the call of the district. The appelle, instead 
of filing his motion then with the clerk, did not file i t  till the 
first day of this term, when the call of that district began and 
after the appeal had been docketed. His  motion to dismiss 
comes too late. 

Motion Denied. 

Cited: Viv ian v. Mitchell, 144 N.  C., 474; Laney v. McKey, 
ib., 632; Foy v .  Gray, 148 N. C., 436. 
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CROCKER v. MOORE. 

(Filed 27 February, 1906.) ' 

Road Law-Dispensaries-Application of Proceeh-Power of 
Legislature-Constifutional Law-Taxes for Roads-Levy 
Without Popular Vote-~Vecessary Expenses. 

1. Chapter 538, Laws 1903, which establishes a road system and appro- 
priates to  the road fund one-half the net proceeds of all dispen- 
saries "now established or hereafter established" in Korthanipton 
County, applies to the dispensary established a t  Jackson under 
chapter 189, Laws 1899, providing that  one-third of the net pro- 
ceeds shall go to the town and two-thirds to the yubl ic  schools of 
the township. 

2. As one-half of the proceeds is subtracted by Laws of 1003 to be 
applied to the roads, the other half only remains to be applied in 
the ratio stated by Laws 1899. 

3. The power of the General Assembly over dispensaries in their crea- 
tion, abolition and the application of their net proceeds is plenary. 

4. The provisions in Laws 1903 appropriating to the road fund one- 
half of the net proceeds of the dispensary is valid and the money 
should be paid to the road fund, even though other parts of the act 
were unconstitutional. 

5. The objection that  the Act of 1903 takes the power of levying taxes 
for road purposes out of the hands of the county commissioners 
i s  without merit. The act provides merely that  the board of road 
commissioners shall ascertain and decide as to the amount needed 
for working the road and the rate necessary to raise tha t  sum, and 
report t o  the board of county commissioners, who shall levy the 
taxes. 

6. The fact that  the road commissioners, under Act of 1903, chap. 538, 
may report an  amount which, added to the other necessary taxes, 
will exceed the constitutional limitation, does not render the statute 
invalid. 

7. The objection to the constitutionality of the Act of 1903, chap. 538, 
in that  the act applies a par t  of the county capitation t ax  to the 
use of the public roads in  violation of the Constitution, Art. V, 
sec. 2, which appropriates the State and county poll tax  "to the 
purposes of education and the support of the poor," can not be 
sustained, as tha t  provision applies to  the levy of taxation for gen- 
eral, not special, purposes. 

8. Working the roads is a necessary expense, and the act authorizing 
the county oommissioners to levy a t ax  for such purpose without a 
vote of the people is  valid under Article VII, sec. 7, of the Con- 
stitution. 

9. Under section 14 of dr t ic le  VII of the Constitution, the General 
Assembly is given power to  modify, change or abrogate all the pro- 

visions of Article VII, except sections 7, 9 and 13. 

(430) 
ACTION by J. G. L. Crocker, Treasurer of Worthamp- 

ton County, against W. P. Moore, Treasurer of the town of 
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Jackson, heard upon an agreed statement of facts by J u d g e  B. 
3'. Long ,  at the Fall Term, 1905, of NORTHAMPTON. From a 
judgment for the plaintiff, the defendant appealed. 

Gay & Midye t t e  and W .  E. Daniel for the plaintiff. 
Peehles & H a r r i s  and W i n b o r n e  & Lawrence for the de- 

fendant. 

CLARE, C. J. Chapter 538, Laws 1903, which estab- 
(431) 

lishes a system for working 'roads in Horthampton County, 
in  section 7 thereof, provides that one-half of the net pro- 
ceeds of all dispensaries '(now established or hereafter 
established" in that county shall go to the road fund. 
Under chapter 189, Laws 1899, a dispensary had been estab- 
lishbd at Jackson in said county, section 16 whereof provided 
that one-third of the net proceeds thereof should be applied to 
the uses of said town and the other two-thirds for the benefit of 
the public schools of that township. The dispensary was estab- 
lished by virtue of the police power of the State which had the 
right to appropriate the net proceeds to any purpose the Legis- 
lature thought best for the public welfare. The method of 
appropriation provided by the Act of 1899 was not a vested 
right in the beneficiaries therein named, and the method could 
be changed at will by any subsequent Legislature. 

I t  is true, the Act of 1903 does not refer by name to the Act 
of 1899, but it specifically appropriates one-half the net pro- 
ceeds of all dispensaries "now established" or heqeafter to be 
established in  Northampton County. This certainly applies to 
the dispensary at Jackson, and the power of the General As- 
sembly over dispbnsaries in their creation, abolition and the ap- 
plication of their net proceeds is plenary. The dispensary is 
not a contract, but a privilege conferred on the town of Jack- 
son, and like the charter of the town itself the act creating the 
dispensary may be changed at the will of the Legislature. 

As one-half of the net proceeds is thus subtracted to be ap- 
plied to the roads, the other half only remains to be applied in 
the ratio stated by the Act of 1899, i. e., one-third of said re- 
maining one-half will go to the town and two-thirds of said 
remaining one-half to the public schools of the township. 

I t  is, however, further contended that chapter 538, Laws 
1903, is unconstitutional as to certain other provisions, and 
hence the attempted appropriation of one-half of the net 
proceeds of the dispensary thereunder falls with it. But (432) 
the above part of the statute is valid and the money 
from the dispensary should be paid to the road commissioners, 
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even though other parts of the act were unconstitutiona1. How- 
ever, we can not sustain the objections made to the constitu- 
tionality of the act. 

1. The first objection raised is that i t  takes the power of 
levying taxes for road purposes out of the hands of the county 
commissioners. The act provides merely that the board of 
road commissioners shall ascertain and decide as to the amount 
needed for working the road and the rate necessary to raise 
that sum and report to the board of county commissioners, who 
shall levy the taxes. 

2. The second objection is that the rate of taxation, when 
swelled by the taxes for road purposes, will exceed the consti- 
tutional limitation. I f  the amount reported as needed by the 
road commissioners, added to the other necessary taxes, shall 
exceed the limitation upon taxation, there could be a reduction 
agreed upon, if necessary, by the two boards, or the county 
commissioners may not levy the excess, but that the road com- 
missioners may possibly report an excessive sum, does not ren- 
der the statute invalid. I t  does not appear that in fact any 
levy has been made in excess of the constitutional limitation. 
An injunction against such excess would not invalidate, but 
would make more necessary the payment of money from the 
dispensary for road purposes. The language of the act author- 
izing the levy of a special tax for these roads is almost identical 
with that sustained in  Herr ing  v. Dixon, 122 N. C., 420, and 
T a t e  v. Commissioners, ib., 812. The Legislature can author- 
ize a county to exceed the constitutional limitation for neces- 
sary purposk, and working the roads is a necessary purpose. 

3. I n  that the act applies a part of the county capitation tax 
l o  the use of the public roads in violation of the Constitution, 

Art. V, see. 2, which appropriates the State and county 
(433) poll tax ('to the purposes of education and the support 

of the poor." But that provision applies to the levy of 
taxation for general, not special, purposes. Board of Education 
v. Commissioners, 137 N.  C., 310. 

4. That the act violates the Constitution, Art. TIT, sec. 7, 
by authorizing the county commissioners to levy taxes in North- 
ampton County, for other than necessary purposes, without a 
vote of the people. But working the roads is a "necessary ex- 
pense." T a t e  v. Commissioners, 122 N. C., 812; Herring v. 
Dixon, ib., 420; Satterthwaite v. Commissione~s, 76 X. C., 153 
Brodizax v. Groom, 64 N .  C., 249. 

5. For  that the act attempts to direct the board of county 
commissioners in their supervision and control of roads and 
bridges in violation of the Constitution, Art. VI I ,  sec. 2. But 
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under section 14 of Article VII ,  inserted by the Convention of 
1875, the General Assembly is given full power to modify, 
change or abrogate all the provisions of Article QII, except 
sections 7, 9, and 13. We find 

No Error. 

KING v. RAILROAD. 

(Filed 27 February, 1906.) 

Contract of Employment-Rules of Employer. 

1. The following telegram sent by defendant's general roadmaster to 
plaintiff, "Can offer you extra force a t  $65 per month. Will want 
you a t  once to ditch D. & N. Road and R. & G. Answer quick. 
Job will last all  the year," constituted an offer of employment for 
the remainder of the year, which became binding upon acceptance. 

2. The above special contract of employment was not affected by the 
rules of defendant company, known to plaintiff, that  i t s  servants 
are employed by the month subject to  be discharged a t  i t s  will. 

ACTION by J. W. King against Seaboard Air Line Railway, 
heard by Judge E. B. Jones and a jury, at the March 
Term, 1905, of HALIFAX. 

This was an action to recover damages for breach of 
(434) 

contract of hiring. The following issues ~vere submitted to the 
jury without objection, and answered as follows: 1. Was the con- 
tract of employment for the balance of the year? Yes. 2. Was 
the contract of employment for an indefinite period, leaving to , 
the parties the right to sever their connection at will? No. 
3. I s  defendant indebted to plaintiff, if so, in what amount? 
$440, with interest from January, 1904, to date, 14 March, 
1905. The plaintiff's action is founded .on the following tele- 
gram sent, by H.  T. Elmore, general roadmaster for the defend- 
ant : '(Henderson, N. C., 2 April, 1903. J. W. King : Can 
offer you extra force at $65 per month. Will want you a t  once 
to ditch D. & N. Road and R. & G. Answer quick. Job will 
last all the year. J .  T. Elmore." 

There was evidence tending to prove that the plaintiff ac- 
cepted the offer at  once; that he was placed in charge of the 
work and at the end of eleven days discharged. From the judg- 
ment rendered, the defendant appealed. 

Claude Kitchin. E. L. Travis and W .  E. Daniel for the 
plaintiff. 

Day, Bell d? Dunn and Murray Allen, for the defendant. 
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BROWN, J. There are a large number of exceptions pre- 
sented in  the record, but since the defendant deems only one 
worthy of notice, in the brief, we deem it unnecessary to dis- 
cuss the others, although we have carefully considered them 
and find them to be without merit. The defendant contends 
that, first, the telegram to King did not constitute an offer of 
employment that would become binding upon acceptance; sec- 
ond, it was not an offer of employment for a definite time; and 

third, if it was a binding offer, the court should have 
(436) read into i t  the rules of defendant company that em- 

ployees are engaged to work by the month, subject to dis- 
charge at will. 

The argument of counsel that by using the potential "can 
offer," Elmore did not make a positive offer of employment, 
but only inttnded to open negotiations, is entirely destroyed by 
the undisputed evidence that the plaintiff accepted the offer by 
wire, reported for duty, and was placed in charge of the work 
and prosecuted i t  for eleven days until discharged. The reasons 
for his discharge are given in the answer, as well as Elmore's 
letter to the plaintiff of 23 April, 1903. There is evidence for 
the defendant tending to prove a different contract after the 
plaintiff reported for duty, but that evidence seems to have 
been discredited by the finding of the jury. The question was 
submitted to them to determine the duration of the employ- 
ment and they have said it was for the remainder of the year, 
the burden being properly placed on the plaintiff to prove it. 

A general or indefinite hiring is prima facie a hiring at will, 
and if the servant seek to make it out a yearly hiring, the bur- 
den is upon him to establish it by proof. Wood Master and 
Servant (2  Ed.), see. 136. I n  his charge upon this issue, his 
Honor instructed the jury that the language of the telegram in- 
dicated a contract for the remainder of the year, and that if 
they should find it was accepted by the plaintiff and no other 
agreement was afterwards substituted for it, they should an- 
swer the first issue "Yes." We are unable to place any other 
construction upon the written words of the telegram, unless i t  
be that the contract mas to ditch the D. & N. Road, and that the 
employment was to last until that job was completed. That 
construction would not help the defendant, as there is no evi- 
dence that the work was completed before the expiration of the 
year. Counsel for the defendant rely upon Edwads v. R. R., 

121 N. C., 490, to sustain their construction of the words 
(436) of the telegram, as indicating a clear intent to hire by 

the month. We are unable to see that the case supports 
their contention. The letter, in the latter case, advised Ed- 
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wards of his appointment as general storekeeper-"your salary 
will be $1,800 a year." Edwards accepted and at once, about 
10 July, 1894, entered upon the performance of his duties, and 
was paid $150 per month until he was discharged, 1 January, 
1896. The court held that the contract was not specific as to 
the term of service; that there was nothing on its face to justify 
the construction that the employment was for a year, and that 
the sum mentioned was merely the measure of compensation, 
leaving the parties to sever their relations a t  will. 

I n  the case before us, the compensation and term of service 
are both plainly indicated, the one to be paid monthly, the other 
to endure for the current year. The language is sufficiently 
clear to justify a prudent man in so interpreting i t  before ac- 
cepting the offer. Mining Co. v. Harris, 24 Mich., 115. I t  is 
contended that a&ording to the rules of the defendant its serv- 
ants are employed by the month, subject to be discharged at  its 
will, and that the plaintiff knew this. There is abundant evi- 
dence tending to prove the existence of such a general rule in 
relation to the hiring of its regular employees. But this trans- 
action does not appear on its face to be the ordinary taking of a 
servant into the regular service of the company and placing 
him UDOn its nav roll. I t  amears to be more in the nature of 

I U L L 

a special contract to supervise a certain piece of work until 
completed, accompanied by a statement as to how long the serv- 
ice will be required. The plaintiff had been section master and 
knew of the general rule and custom of the defendant, but he 
also testified that he had known the comDanv before to make 

L " 
yearly contracts of hire. 

P&ma facie, Elmore had the right to make the contract with 
the plaintiff, and there is nothing in the evidence to rebut it. 
No rule book is in evidence containing any rule denying 
such authority to a general roadmaster. Elmore's juris- (437) 
diction was extensive, extending from Portsmouth to 
Raleigh and over the D. & N. and other branch roads, so that 
he seems to be "one in authority" among the defendant's em- 
ployees. There is evidence upon the part of the defendant 
which, if believed, fully justified the discharge of the plaintiff. 
All of it was contradicted by him. The contentions of both 
parties upon this feature of the case were fully presented by the 
judge below to the jury under the third issue. We find'no vice . . 

in the instructions. 
Upon review of the entire record the judgment muet be 
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LUMBER CO. v. LUMBER CO. 

(Filed 27 February, 1908.) 

Trespass-Damages-Former Judgment-Estoppel. 

1. In  an action for damages for trespass committed in cutting timber, 
where the plaintiff relied alone on constructive possession arising 
out of its paper title which i t  alleged covered the land upon which 
the cutting was done, and where the jury found that the defendant 
had not trespassed and therefore that the plaintiff had no title 
to the locus in quo, this finding of the jury and the judgment of 
the court in accordance therewith are a complete bar to a motion 
in the action by plaintiff for the assessment of damages claimed 
by him to have accrued from a continuance of the same alleged 
trespass since the action was commenced, and this is true, though 
the plaintiff recovered nominal damages by reason of an agreement 
of counsel admitting a technical trespass. ' 

2. A judicial determination of the issues in one action is a bar to a 
subsequent one between the same parties having substantially the 
same object in view, although the form of the latter and the precise 
relief sought is different from the former. 

3. While the act of entering upon land and cutting timber constitutes 
a continuing trespass for which successive actions may be brought, 
the plaintiff recovering damages in each to the date of his writ, 
yet this principle does not apply, so as to preevnt a bar, where the 
plaintiff has failed to prove the unlawful entry or to show his pos- 
session, either actual or constructive, of the land upon which he 
alleges the defendant trespassed. 

(438) MOTION in the cause of John L. Roper Lumber Co. 
against Elizabeth City Lumber Co., heard by Judge 

T .  J .  Shaw, at the Fall Term, 1905, of CAMDEN. 
This cause was before us, on appeal by both parties, at Feb- 

ruary Term, 1904 (135 N. C., 742 and 744), and again, on 
petition to rehear, at February Term, 1905 (137 N. C., 431). 
We held, in the first of the above reported cases, that the plain- 
tiff was not entitled to judgment declgring i t  to be the owner 
of the land, as the recovery of the land was not the object con- 
templated when the suit was brought and was not within its 
intended scope, but only the recovery of damages for a trespass 
in  cutting and removing timber. A simple judgment dismiss- 
ing the action was directed to be entered for the defendant. 
Plaintiff filed a petition to rehear the case and we then held 
that there was error in the former judgment and that plaintiff 
was entitled, upon the agreement of counsel and the verdict of 
the jury, to nominal damages and costs.. The judge? on plain- 
tiff's motion, had enjoined the defendant from cutting timber 
on the land in  dispute unless it should give bond to pay all 
damages the plaintiff sustained by reason of the modification 
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of the order for the injunction. The bond mas given aud the 
defendant was thereupon permitted to continue the cutting of 
timber on the land. When the case was again called in the 
lower court, the plaintiff's counsel moved that judgment be 
entered for nominal damages and costs, according to the man- 
date of this Court, and further, that the damages sustained by 
the cutting of the timber since the suit was brought be inquired 
into and assessed by a jury or ascertained by a reference as was 
proper, and that it have jud,ment for the amount so ascer- 
tained. ,This motion was denied, and plaintifl excepted and the 
case is again brought here by appeal of the plaintiff from the 
order denying its mption. The facts are so fully stated in  the 
former reports of the case that it is unecessary to reproduce 
them here. 

W.  1V. Bond and W. B. Rodman for the plaintiff. (439) 
Aydlett & Ehringhaus for the defendant. 

WALKER, J., after stating the facts: The motion of the 
plaintiff, as stated in the argument before us, is based upon the 
contention that the former judgment for nominal damages and 
costs does not preclude a recovery of damages accrued since the 
action commenced, as in an action of trespass, such as this is, 
damages can only be assessed to the date of issuing the writ or 
summons and not to the time of the trial, and therefore no in- 
quiry was made in  the former trial as to any damage sustained 
since the action commenced. He  relies on the case of Jones v. 
Kramer, 133 N. C., 446, in support of this position. We do not 
think that decision has any application to the facts of this case. 
Counsel, as i t  appears, agreed, before the trial in the court b e  
low, that if the jury should answer the first issue, as to title, 
"Yes," the fact that defendant had trespassed should be taken 
as admitted and the amount of the damages should be ascer- 
tained by a reference under The Code. The jury did give af- 
firmative answers to both the first and second issues, which re- 
lated to the title, or ownership of the land, but Judge Justice, 
who presided at the trial, submitted a third issue, as follows: 
"Has the defendant cut timber or committed other acts of tres- 
pass on the lands described in the complaint and inside the 
Weeks and Valentine grants?" To this issue the jury re- 
sponded in the negative. I n  referring to this phase of the case, 
this Court, by DOUGLAS, J., in 135 N. C., at page 743, said: 
"The plaintiff brought a civil action in the nature of trespass, 
alleging its ownership of the land in question and the defend- 
ant's trespass th~reon.  The jury found in substance that the 
plaintiff owned a part of the lands described in the complaint, 
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but that the defendant had not trespassed upon those particular 
lands. This was the practical result of the verdict," and the 

learned Justice, for the Court, then added, "and its legal 
(440) effect was to entitle the defendant to a judgment that i t  

go without day and recover its costs." On the rehearing 
we practically affirmed what was first said by the court, as to 
the legal effect of the answer to the third issue, but we held that 
the other part of the decision, which we have just quoted, did 
not give proper force and effect to the agreement of counsel, and 
the general result was declared to be that plaintiff was entitled 
to recover nominal damages, under the agreement and the find- 
i n g  of the jury upon tke first and second i?sues, but that i t  was 
not entitled to any substantial damages, as it was perfectly ap- 
parent, from the judge's charge and the response to the third 
issue, the jury had found that plaintiff had failed to show that 
its paper title covered the locus in quo or that any actual tres- 
pass had been committed by cutting timber or otherwise. As 
said by Justice DOUGLAS for this Court (135 N. C., 743), the 
gravamen of the action is trespass. Plaintiff does not sue to 
recover the land, but for an injury to his possession. I t  has 
not shown it was in actual possession of the ZOCZLS in QUO claim- 
ing the same as its own, nor is there any pretense that it ever 
had any such possession to be invaded, so fa r  as the case shows. 
I t  relied upon constructive possession arising out of its alleged 
title, and counsel so stated a t  the last hearing, as they had pre- 
viously done. The jury have found that while plaintiff has 
title to the land described in the complaint, because the grant 
(referred to therein) and mesne conveyances introduced by i t  
at  the trial corresponded with the description set out in the 
complaint, yet the jury have gone further and said that these 
papers do not describe the land upon which the timber was cut 
and upon which the trespass is alleged to have been committed. 
There has been no assessment of damages nor attempt to as- 
sess them, and no issue submitted for their assessment. The 
jury have merely found that there has been no trespass and 

there must be a trespass before there can be any assess- 
(441) ment of damages. The plaintiff, therefore, has lost upon 

the main issue in the case. Again, i t  is apparent that 
the plaintiff sued to recover damages for cutting timber and 
removing the same from the land it claims to own, that being 
the sole trespass complained of, and that the acts of trespass 
upon which the suit was originally predicated were of the same 
nature as those now alleged to have been committed since the 
suit was commenced. I n  other words, the timber from the be- 
ginning has been cut upon the same land. The plaintiff so al- 
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leges in the fourth, fifth and sixth sections of the complaint. 
The specific allegation in those sections is that defendant had 
cut (before the suit was commenced) and is now cutting timber 
on the land and, moreover, will continue to cut timber thereon 
unless restrained by the court. The defendant admits the cut- 
ting of timber, but denies the plaintiff's ownership of the land 
on which the cutting has been and is being done, and avers own- 
ership in  itself. So that the issue was squarely joined between 
the parties as to.the location of the lands described in the plain- 
tiff's grant and deeds. The jury answering the third issue, 
under instructions not only not assailed but proper in them- 
selves and which strictly confined their consideration of that 
issue to the question of location, have found that the plaintiff's 
grant and deeds did not cover the locus in quo. We do not see 
why this finding and the judgment of the court in  accordance 
therewith, is not a complete bar to the prosecution of any 
further suit or proceeding for the recovery of damages. Plain- 
tiff having relied upon its title as giving it the necessary con- 
structive possession to maintain this action of trespass for cut- 
ting the timber it has, so far  as the recovery of actual or sub- 
stantial damages is concerned, been defeated before the jury 
upon the vital question involved in the case, namely, the loca- 
tion of the lands described in its title deeds and their identifica- 
tion with those upon which the trespass is alleged to have 
been committed and, but for the technical advantage (442) 
gained by the agreement, it would have lost everything. 

The test as to the bar of a previous action, is not whether 
the damages sought to be recovered are different, but whether 
the cause of action, or the decisive question involved is the 
same. Gibbs v. Cruikshunks, L. R., 8, C. P., 460. A judicial 
determination of the issues in one action is a bar to a subse- 
quent one between the same parties having substantially the 
same object in view, although the form of the latter and the 
precise relief sought is different from the former. Edwards v. 
Baker, 99 N .  C., 258; Tbttle v. Harrill, 85  N .  C., 456. I t  is 
true that the act of entering upon land and cutting timber con- 
stitutes a continuing trespass for which successive actions may 
be brought, the plaintiff recovering damages in each to the date 
of his writ. Jowes v. Rrarner, 133 N.  C., 446; Moore v. Love, 
48 N.  C., 215. But this principle does not apply, so as to pre- 
vent a bar, where the plaintiff has failed to prove the unlawful 
entry or to show his possession, either actual or constructive, of 
the land upon which he alleges the defendant trespassed, and 
the jury have found and the court adjudged in this case that 
the plaintiff has no title to the land upon which to base a con- 
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structive possession, which was his sole reliance. Brown V .  

Lake, 29 Ohio St., 64. Having joined issue upon this question, 
so essential to be established in its favor in order .to warrant a 
recovery of damages, and having lost, it will not now be heard 
to assert what is practically and in legal contemplation the same 
title and right, but must abide the legal consequences of the 
verdict and judgment against it. The rule is that a point once 
determined between the parties or their privies can not again be 
brought in question, and the former decision may be relied upon 
as an estoppel in any cause of action that may thereafter be 
tried involving the same point. Gay v. Stancell, 76 N. C., 
369; Bigelow on Estoppel (5  Ed.), p. 10;  Yates  v. Yates, 81 

hT. C., 397; Jones v. li'ea~nan, 117 N. C., 259. I t  mat- 
(443) ters not whether we treat the former adjudication as a 

bar or as a strict estoppel (Isler v. Harrison, 71 N. C., 
64), the legal effect is the same, as either is of conclusive force 
upon the question decided. As said in iUcElwee v. BZackweZl, 
101 N.  C., at p. 195, "the title is determined and this effectually 
defeats the action." At the former trial, the fundamental and 
essential fact of the plaintiff's case, upon which it based its 
claim for damages, was, as we have shown, found against it, 
and the law forbids further litigation. 

We do not construe the defendant's or the inspector's reports 
of timber cut as do the plaintiff's counsel, but even if the de- 
fendant had reported the timber as having been cut on the land 
described in the complaint, the law will not permit that fact, 
nor the terms of the orders made in the cause, to outweigh the 
deliberate verdict of a jury upon that question, followed, as it 
was, by a judgment of the court thereon. Pamhaw v. Famhaw, 
44 N. C.; 169; Yarborough v. Harris, 14 N. C., 40. 

The motion of the plaintiff is for the assessment of damages 
accrued since the action was commenced, that is, of course, for 
damages which have accrued in like manner as those which 
were alleged to have been sustained prior to the date of the 
summons. To allow this, would be'to give the plaintiff two 
chances to establish its case and to recover, not as much, it is 
true, as it would have done if it had succeeded instead of failed 
in showing the justice of its claim, but still something of the 
same kind and depending upon the same asserted right or title 
which the jury had found did not in fact exist. We hold that 
the effect of the former decision is to bar the plaintiff'srecovery 
of damages. 

No Error. 

Cited: McArthur v. Grifi th,  147 I?. C. ,  549; Xoutherland V. 

R. R., 148 N. C., 445. 330 
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ELLIS v. HARRISON. 

(Filed 6 March, 1906.) 

Statute of Distribution-Personalty. 

Where a fund consists solely of personalty, and the claimants a t  the 
time of the intestate's death were and are now all in equal degree 
-the next of kin of the intestate, the statute of distributions (Re- 
visal, sec. 132) requires that the fund shall be distributed per 
capita. 

ACTION by 0. L. Mills, Administrator of A. M. Harrison, 
against W. Harrison and others, heard by Judge Jas. L. Webb, 
at the October Term, 1905, of FRANKLIN. 

This was an action to determine the respective interests of 
certain claimants to a fund held by the pIaintiff as administra- 
tor of Alexander Harrison, deceased, for distribution among 
his next of kin. The facts material to a determination of the 
questions involved and which are admitted show that Alexander 
Harrison died intestate on 2 August, 1903, having his domicile 
in  the State of North Carolina, leaving personal estate amount- 
ing to several thousand dollars. There was dispute between 
the parties as to whether the intestate died domiciled in Arkan- 
sas or North Carolina, and i t  was admitted that the law of 
Arkansas required the distribution to be per capita. The de- 
murrer, however, filed by the children of Mrs. Brown admits 
the domicile to have bee; in  North Carolina, and this will be 
taken as true pro hac vice. The said Alexander Harrison left 
him- surviving as his next of kin, Willie and Mary Burt Har- 
rison, two children of a brother who had died before the intes- 
tate, and Alexander Brown and five other children of a sister 
who had also died before the intestate. The two children of the 
deceased brother claimed that the distribution of the estate 
should be per stirpes and the six children of the deceased sister 
contended that such distribution should be per capita, 
and this was the single question presented and decided (445) 
by the court. 

The court below gave judgment that the distribution be per 
capita, and the defendants, William and Mary Burt Harrison, 
excepted and appealed. 

T. W.  Bickett and W .  H. Yarborough, Jr., for the plaintiff. 
W. H. Ruf in  for the defendants. 

HOKE, J., after stating the case: I t  will be noted that the 
fund consists solely of personalty and that the claimants at  the 
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time of the intestate's death were and are now all in equal de- 
gree-the next of kin of said intestate. I n  such case our statute 
of distributions (Revisal, see. 132), and the uniform construc- 
tion put upon i t  by our Court require that the fund shall be 
distributed per capita. Skinner v. Wynne,  55 N. C., 41. Rep- 
resentation in this kind of property, when allowed, is only re- 
sorted to when i t  is necessary to bring the claimants to equality 
of position as next of kin. I t  is otherwise as to realty. Clement 
v. Cauble, 55 N.  C., 82;'Crornartie v. Eemp,  66 N. C., 382. 
The decisions cited in support of the distribution per stirpes are 
all cases involving the'division of real estate. The case of 
Crump v. Faucett, 70 N. C., 346, is in apparent conflict with 
our present decision, but an examination of the record discloses 
that the subject matter of litigation in that case was real estate, 
and the opinion throughout shows that the learned judge was 
construing, and only intended to construe, the statue of descents. 

There is no error and the judgment below is 
Affirmed. \ 

DAUGHERTY v. TAYLOR. 

(Filed 6 March, 1906.) 

Husband and Wife-Declarations-Evidence-Cestui que 
Trust .  

1. An instruction that the jury should not consider any declarations 
made by the husband of the ferne plaintiff unless they find that such 
declarations were authorized by her, is correct, where the husband 
had neither then nor a t  the trial any interest in the land in con- 
troversy and is only joined because his wife is plaintiff. 

2. The contention that the husband's declarations are competent against 
him as a cestui que trust, in possession, is without merit, where 
neither the plaintiff nor the defendant derive their title from him, 
nor is he setting up any title to himself. 

ACTION by H. P. Daugherty and wife against B. R. Taylor 
and wife, heard by Judge Henry R. Bryan and a jury, at  the 
November Term, 1905, of CRAVEN. From a judgment for the 
plaintiffs, the defendalits appealed. 

D. L. Ward and Simmons & Ward for the plaintiff. 
W. W. Clark for the defendant. 

CLARK, C. J. I n  1870, the plaintiff, H. P. Daugherty, bought 
a tract of land containing 200 acres, built a house upon it and 
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has lived there ever since. I n  1878 this tract was sold under 
execution and was bought by George A. Richardson under an 
agreement to reconvey to said Daugherty whenever he repaid 
him. I t  does not appear whether the money or any part of it 
has ever been repaid. I n  1894 Richardson conveyed about 160 
acres of this land to Elizabeth Daugherty, wife of H. P. Daugh- 
erty. Two years later, Richardson executed a deed of gift of 
the remaining 40 acres to his daughter, the defendant, Beulah 
Taylor. The controversy is as to the location of the "mouth of 
Lot's Branch," a material call in both of said deeds. 

The sole exception is to this instruction, given at the (447) 
request of plaintiff: "The jury should not consider any 
declaration made by H. P. Daugherty after the deed from the 
sheriff to Richardson, unless they further find that such decla- 
rations were authorized by Elizabeth Daugherty." I n  this . 
there was no error. H. P. Daugherty had then and had at the 
t r i d  no interest in the land, and is only joined because his wife 
is plaintiff in  the action, his declarations, unauthorized by her, 
can not be evidence against her. I t  is true that there is evi- 
dence that H. P. Daugherty made such declarations (denied by 
him on the trial) in 1893, after a deed had been executed by 
said Richardson and H. P. Daugherty and his wife for the 
timber on such tract and before the land was conveyed to 
Daugheirty's wife by Richardson, and the defendant contends 
that his declaration was competent against him as a cestui quo 
trust, in  possession. But neither the plaintiff, Betty Daugh- 
erty, nor the defendant, Beulah Taylor, derive their title under 
H. P, Daugherty, nor is he setting up any title to himself in 
this action. His declarations are not competent against his 
wife unless he was acting by her authority, and indeed at that 
time she-had no title herself. If H. P .  Daugherty held under a 
par01 agreement from Richardson to reconvey upon repayment 
of the purchase money, there is no evidence that the money had 
been repaid, ahd his wife does not hold under any title derived 
from him nor is she in privity with such title. 

No Error. 
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(448) 
MoAFEE v. GBEGG. 

(Filed 6 March, 1906.) 

Justices of the Peuce-Jurisdictior+-Judgments Against Mar- 
ried Women-Defect of Parties. 

1. Judgments rendered by a justice of the .peace, entitled "McAfee 
Estate by Cora McAfee, Agent, against W. A. Gregg and wife, 
Addie," and docketed in the Superior Court, are not void either 
because of the alleged defect as to  parties plaintiff or because i t  
appears in the summons that the  defendant Addie was then mar- 
ried, and it was error to dismiss supplemental proceedings brought 
to enforce their payment. 

2. To render the judgment of the justice of the peace void, i t  must 
appear on the record, not only that  the defendant is a t  that  time 
a married woman, but i t  must also appear on the face of the pro- 
ceedings, in that court, that the cause of action as to  her is one 
over vhich that court has no jurisdiction. 

ACTION by McAfee Estate by Cora McAfee, Agent, against 
W. A. Gregg and wife, Addie Gregg, heard by Judge Fred 
Moore, at the Fall Term, 1905, of BUNCOMBE. From an order 
dismissing supp1ementaI proceedings and dissolving injunction 
order, the plaintiff appealed. 

1 Julius G. Martin for the plaintiff. 
Merrimom & Merrimon for the defendant. 

BROWN, J. The supplemental proceedings were instituted to 
enforce the payment of two judgments rendered by a justice 
of the peace, entitled as above, and docketed upon the judgment 
docket of B u m c o n f ~ ~ .  

1. The judgments are not void because of the alleged defect 
as to parties plaintiff. Such objection, if taken properly at the 

time of the trial before the justice, would have been 
(449) good. The apparent irregularity in the* title does not 

avoid the judgments rendered. Leak v. Covington, 99 
N. C., 559; Hicks v. Beam, 112 N. C., 642. Cora McAfee is 
plaintiff of record. The other words may be rejected as sur- 
plusage. 

2. The judgments are not void, because it appears in the 
summons that at the time they were filled out the defendant 
Addie was then married. I t  is not true that the justice's court 

@ has no jurisdiction in any case of a married woman. She may 
be sued in that court for a debt due by her, or on a contract 
made by her, before marriage, or for a debt contracted by her 
after marriage as a free trader. Neville v. Pope, 95 N. C., 
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346. If the ferrae defendant desired to interpose her coverture 
as a bar to the prosecution of the suits, she should have entered 
her pleas. V i c k  v. Pope ,  81 N.  C., 22. I t  does not appear 
upon the records of the justice's proceedings but that the causes 
of action were such that a feme covert could properly have been 
sued on them in that court. On the contrary, for aught that 
appears, the debts may have been contracted by the feme de- 
fendant before marriage or as a free trader after marriage. 
There is nothing appearing in the record to the contrary. 

To render the judgment of the justice of the peace void, it 
must appear on the record not only that the defendant is a t  
the time a married woman, but it must also appear on the face 
of the proceedings in that court, that the cause of action as to 
her is one over which that court has no jurisdiction. 

His  Honor erred in holding the judgments void and in dis- 
missing the proceedings and dissolving the injunction. The 
cause is remanded to be proceeded with before the clerk or 
judge according to law. 

Reversed. 

PINEUS v. RAILROAD. 

(Filed 6 March, 1906.) 

Railroads-Flag Stations-Station Premises-Passengers- 
Negligence. 

1. Where plaintiff arrived a t  a flag station on defendant's railroad, with 
his trunks, which were placed with checks on them in defendant's 
warehouse located on its right of way, and used for storing baggage 
and before the arrival of the next train, plaintiff went with defend- 
ant's clerk to this warehouse to recheck the trunks and after re- 
checking them started to take the approaching train, having a 
mileage book, and stepped in a hole in the platform adjoining the 
warehouse, and was injured: Held, plaintiff was a passenger when 
injured and there was sufficient evldence of negligence to be sub- 
mitted to  the jury. 

2. The duty of a railroad company in respect to keeping safe station 
premises extends to all who rightfully come upon the premises on 
legitimate business to be transacted with its agent, and this duty 
extends to flag as well as regular stations. 

ACTION by H. Pineus against Atlantic Coast Line Railroad 
Go., heard by Judge  Jas .  L. W e b b  and a jury, at  the November 
Term, 1905, of EDQECOMBE. 

This was an action to recover damages for injuries sustained 
on the platform of defendant's warehouse. From a judgment 
of nonsuit, the plaintiff appealed. 
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Thorne, Gilliam & Gillium for the plaintiff. 
John L. Bridgers for the defendant. 

BROWN, J. The testimony most favorable to plaintiff tends 
. to prove that he arrived at Sharpsburg on defendant's railroad, 

with his trunks, which were placed with checks on them in de- 
fendant's warehouse by direction of Dawes, defendant's agent, 
and they remained in custody of defendant while plaintiff was 

at  Sharpsburg, which was from one train to the next 
(451) southbound train. The warehouse was on defendant's 

right of way and used by defendant for freight purposes. 
Defendant's agents testified that passengers' baggage was stored 
and handled in the warehouse on this platform. Plaintiff's 
baggage had been previously stored there and he had gotten on 
and off the train thqre. Shortly before arrival of next train, 
defendant's agent sent his clerk with plaintiff to this warehouse 
for the purpose of rechecking the trunks to Elm City. After 
rechecking the trunks plaintiff started to take the approaching 
train. I t  was at night; there was no light on the platform and 
i t  was encumbered with cotton. Plaintiff stepped into a hole 
in  the platform and was injured. Plaintiff had a mileage book 
good on defendant's road. 

I f  these facts are true, plaintiff was a passenger when in- 
jured. He  had a right to seek his baggage and recheck it. I t  
matters not whether Sharpsburg was a regular or a flag sta- 
tion, the defendant owed plaintiff the duty to provide a safe 
platform, especially as plaintiff entered on i t  at invitation of 
defendant's agent for a legitimate purpose. Daniel v. R. R., 
117 N. C., 592. The duty of a railroad company in respect to 
keeping safe station premises extends to all who rightfully 
come upon the premises in pursuance of the invitation which 
i t  holds out to the public, and embraces all who come there 
on legitimate business to be transacted, with its agent. Wood 
on Railways, pp. 310, 1341, 1349; Beard v. R. R., 48 Vt., 101; 
6 Cyc., 605, 610. There was, in our opinion, sufficient evi- 
dence of negligence to be submitted to the jury under appro- 
priate issues. 

I t  is contended that there is a variance between the allega- 
tions of the complaint and the proof. We do not think the 
alleged variance sufficient to justify a nonsuit. I t  may be 
well to amend the complaint, although we do not decide that 
it is insufficient as it is. The nonsuit is set aside. 

New Trial. 

Cifed: Mangzcm v. R. R., 145 N. C., 153. 
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HOSIERY GO. v. COTTON MILLS. 
(452) 

(Filed 6 March, 1906.) 

Contracts-Sales-~easure of Damages-Date of Deliaery 
Postponed-Harmless Error. 

1. In an action to recover damages for breach of contract in failing to 
deliver goods having a market value, the general rule for the 
measure of damages is the difference between, the contract price 
and the market value "at the time when and place where they 
should have been delivered." 

2. Where, by the terms of the contract, the goods are to be delivered 
by installments or a t  stated periods, the time of delivery will be the 
date for the delivery of each installment successively, the damage 
being the aggregate of these differences estimated as of these re- 

' spective dates, and interest where allowed. 
3. This rule generally obtains, though the last period for delivery had 

not elapsed when the action was brought or the cause tried. 
4. Where, however, the date of delivery has been postponed by agree- 

ment of the parties or a t  the request of the bargainor and for his 
convenience, acquiesced in and assented to by the bargainee, in 
such case the time of delivery will be a t  the subsequent date and 
the damages estimated as of that date. 

5. In  order to constitute reversible error, i t  must appear that the appel- 
lant's rights have in some way been prejudiced by the action of 
the court below. 

ACTION by Crescent Hosiery Co. against Mobile Cotton 
Mills, heard by Judge R. B. Peebles and a jury, a t  the Au- 
gust Term, 1905, of HALIEAX. 

There was evidence tending to show that on or about 1 Au- 
gust, 1902, defendants contracted to sell and deliver to plain- 
tiff 75,000 pounds of cotton yarns, 25,000 at 141A2 cents per 
pound, and 50,000 at 14Tt cents per pound. That defendant, 
from time to time thereafter, delivered under the con- 
tract 39,992 pounds, leaving a balance undelivered of (453) 
35,081 pounds, for non-delivery of which the present 
action was instituted. That the contract evidently contem- 
plated that the yarn was to be delivered in weekly shipments, 
no definite amount being specified for each week, and defend- 
ant had commenced shipping at the rate of 1,000 pounds per 
week, but owing to difficulties in procuring hands and cotton, 
had been irregular about it, and between the time the contract 
was entered into and 16 April, 1904, had delivered to plaintiff 
the said amount of 39,992 pounds, which had been received 
as delivered under the contract; and on that date, defendant 
wrote to plaintiff and refused to make any further delivery. 

140-22 337 _1 



I N  THE SUPREME COURT. [I40 

The correspondence between the parties during the period 
covered by the deliveries which were made, shows that at  vari- 
ous times, when there were delays and failures in the ship- 
ments, defendants would write to plaintiff explaining that 
these failures, etc., were owing to scarcity of hands, etc., but 
stating that the drawback would be overcome and expressing 
the intention to resume shipments and keep right up with 
plaintiff's orders. 

Plaintiff, while requesting shipments oi  yarn, accepted the 
various explanations, in one letter expressing sympathy with 
defendant's difficulties about hands and continuing the contract 
relations between the parties. 

There was evidence to the effect that the market price of 
these yarns had continuously and steadily increased from the 
date of the contract till the time when the same was broken on 
16 April, 1904, and on that date the market price at the place 
of delivery was 221Lic cents and continued at that price during 
the montli of April. There was also evidence to the effect that 
some time after receiving the letter of 16 April, plaintiff had 
bought, to replace the cotton yarns not delivered, 25,000 pounds 
of yarn at 2211, cents and later, the remaining 10,078 pounds 

at 20 cents per pound. This, froin the testimony, seems 
(454) to have been some months after the termination of the 

contract. The court charged the jury that if the evi- 
dence was believed there was a breach of contract and the dam- 
age was the difference between the market and the contract 
price of the yarn at  the date of the termination of the contract 
by letter, 16 April, 1904. Defendant excepted. 

There was a verdict in favor of the plaintiff assessing its 
damage at $2,630.85. The plaintiff having only claimed in 
its pleading and demanded judgment for $2,000 and the court 
having declined to permit an amendment to the pleadings en- 
larging the plaintiff's demand, there was judgment on the ver- 
dict for $2,000 and interest, and the defendant excepted and 
appealed. 

Kitchin, Smith & liitchin, W.  E. Daniel and E. L. Travis 
for the plaintiff. 

Day, Bell di? Dunn and Murray Allen, for the defendant. 

HOKE, J :  The exceptions in this appeal which require con- 
sideration are addressed to the charge of the court on the 
issue as to damages. 

The defendant contends that this is a contract for delivery 
of goods in installments, and that the court below committed 
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an error in fixing 16 April, 1904, when the breach of con- 
tract was recognized as entire, as the time when the amount 
of damages should be estimated; whereas he should have fixed 
upon the successive periods when there was a failure to deliver 
the weekly installments as a correct rule, and that on a market 
which was constantly advancing, the rule adopted worked to 
his prejudice to the extent of several hundred dollars. The 
various exceptions of the defendant are addressed to that single 
question. 

I t  is undoubtedly the general rule that on a failure by the 
bargainer to deliver goods having a market value, the meas- 
ure of damage is the difference between the contract 
price and the market value "at the time when and place (455) 
where it should have been delivered." 2 Sedg. Dam., 
sec. 734; 2 Sutherland on Damages, sec. 651; Clements v. 
State, 77 N.  C., 142; Coal go. v .  Ice Go., 134 N. C., 574; Saxe 
v. Lumber Co., 159 N. C., 378. And where, by 'the terms of 
the contract, the goods are to be delivered by iiistallments or 
at  stated periods, the time of delivery mill be the date for the 
delivery of each installment successively, the damage being the 
aggregate of these differences estimated as of these respective 
dates, and interest where allowed. Sutherland, supra, sec. 651 
Wood's Mayne on Damages, sec. 206; Brown v. Buller, Law 
Rep. 7 Exch., 319; Furnacfi Co. v. Cochran, 8 Fed. Rep., 463. 
And this rule generally obtains, though the last period for de-. 
livery had not elapsed when the action was' brought or the 
cause tried. Roper v. Johnston, Law Rep. C. P. No. 8, p. 167. 
Where, however, the date of delivery has been postponed by 
agreement of the parties or a t  the request of the bargainer and 
for his convenience, acquiesced in and assented to by the bar- 
gainee, in such case, the time of delivery will be at  the subse- 
quent date and the damages estimated as of that date. Sedg., 
supra, see. 737; Paige on Cont., sec. 1589; Summers v. Hib- 
bard, 153 Ill., 102; Iron Co. v. Hirsch, 94 111. App., 579; Hill 
v. Smith, 34 Vt., 525; Trask v. Hamburger, 70 N. H., 453; 
Ogle v. Earl Vane, Law Rep. 3 Q. B. 271; Hickman v. Haines, 
Law Rep. C. P. No. 10, p. 595. 

I n  Paige on Contracts, supra, i t  is said: "And if the time 
of delivery is postponed by mutual consent, the time fixed by 
the last postponement is the time at which the damages should 
be estimated." I n  Iron CO. v. Hirsch, supra, it is said: "The 
performance by appellant was postponed from time to time 
by promises to delirer. These promises extended over a period 
from the time when delivery was due by the terms of the 
contract until the time of the settlement by the appellee 
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(456) of the claim from damages against him and the bring- 
ing of the suit." And the damages were assessed at a 

subsequent period. I n  Ogle v. Vane, supra, it was held that 
"there was evidence from which the jury might infer that the 
plaintiff's delay was at the defendant's request; that as the 
evidence went to show, not a new contract, but simply a for- 
bearance by the plaintiff at the defendant's request, the Statute 
of Frauds did not apply sand the plaintiff was entitled to a 
verdict for the full amount of damages." As will be noted, 
this was a case involving a question on the statute of frauds, 
but i t  is, we think, also an apt authority on the point here pre- 
sented, that where delivery is postponed by defendant's request 
and for his convenience, the date of estimating the damages 
will be fixed at the subsequent date. Hickman. v. Haines, supra, 
is to like effect. 

We are of opinion that the correct interpretation of the 
correspondence and conduct of the parties show that there 
was a request for forbearance on the part of the defendant 
accompanied by renewed promises to deliver, acquiesced in and 
assented to by the plaintiff, which resulted in postponing the 
time for delivery originally agreed upon. Thus, in the letter 
of 8 June, 1903, the defendant writes: "We are due you on 
your order, after this shipment of 30 May, of 53,866 pounds. 
We have been very short-handed in, our mill, and we are away 
behind on all our orders on that account, but we are making 
every effort to g'et more hands, and as soon as we can do that 
and get out full production, we will then be able to make you 
more frequent shipments, and we will be glad to do so as soon 
as it is possible for us to do it." Signed, Mobile Cotton Mills, 
M. W. Dunlap, Pres. And on 10 July, 1903: "We have had 
a great deal of machinery standing because we did not have 
the hands to run it, and as you understand, if we can not get 
the yarn made, we can not ship it. However, we will keep 

right behind your order and make a special effort to 
(457) get you off a shipment with as little delay as possible.'' 

Signed as above. 
And on 13 July, 1903: "We will request the railroad com- 

pany to trace the shipment we made you on 30 June, and 
hope i t  will reach you promptly. We also make you another 
shipment on your order as soon as we possibly can. We are 
still very short-handed in our mill on account of sickness among 
our hands, and are away behind on all of our orders on that 
account, and we do not think it is going to be possible for us 
to ship you 2,000 pounds weekly, as you have requested, and 
if our hands are sick and we can not get the yarn, it is a matter 
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beyond our control. We ivill keep right behind your order 
and do the very best we possibly can for you, but the situation 
does not seem to be improving any with us regarding our 
hands, and i t  seems to be impossible to get any more at  this 
season of the year, though 1; have made every effort to get 
them, and we doubt if we will be able to get any more for 
several months yet, as the place from which we can get our 
new hands is from the county, and they all have little crops 
now which they will not leave until they have gathered them. 
We expect to ship you every pound due you on your order, 
and mill make the shipments as soon as we possibly can and 
with as little delay as possible." Signed as above. 

This evidence brings the case clearly within the principle 
stated, and as to all deliveries due at  the time the contract 
was recognized as broken, there is no error in the charge of 
the judge below. This, we think, disposes of the appeal, for, 
according to our estimate, all of the deliveries were past due 
at the time the contract relation was severed, on 16 April, 
1904. 

The defendant, however, contends that by the terms of the 
original contract five or six of the weekly installments were 
still due on 16 April, 1904, and that as to these the general 
rule should be applied. I f  this fact be conceded, it could not 
avail the desendant. I t  would indeed show that there 
was error in the charge as to the portion of yarn re- (458) 
maining undelivered, for, as held in Roper v. Johmton, 
supra, the rule which fixes the date of each installment, as the 
determinative period, applies to failures after as well as before 
an entire breach of contract; and as to yarn remaining unde- 
livered, there has been neither forbearance nor renewed prom- 
ise. But the verdict and judgment will not be disturbed on 
this account, because neither the case nor the record affords any 
means of showing that the defendant's r i  hts were in any 
way prejudiced. 4s- *:. So far  as it appears, there was no decline in t6e price of 
yarns from 16 April till the time when the contract would 
have expired, but the evidence tends to show the contrary. 
As to yarns remaining undeliverad, therefore, and without 
evidence of any decline in price, it cannot be seen that the 
error, if committed, has worked any harm to the defendant's 
cause. 

As held in Cherry v. Canal Co., 140 N.  C., 422, in  order to 
constitute reversible error, i t  must appear that the appellant's 
rights have in some way been prejudiced by the action of the 
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court below. This does not appear in the present case and 
the judgment below is 

Affirmed. 

Cited: TiZlinghast v. Cotton M i l k ,  143 N.  C., 271; Purris 
v. R. R., 151 N. C., 492. 

(459) 
SLEDGE v. LUMBER CO. 

(Filed 6 March, 1906.) 

Railroads-Negligence-Co~tributory iliegligence-Damages- 
Expectamcy-Alortuary Tables-Evidence. 

1. In an action for personal injuries, an instruction on the issue as to 
contributory negligence that "If the plaintiff was asleep and was 
thrown off the car by a sudden jerk caused by the negligence of 
the engineer or by pulling out the slack, and that said slack was 
the result of having no brakes on the cars, then the jury should 
answer the issue 'No,'" is erroneous, for if the negligence of the 
plaintiff in going to sleep on a moving train concurred with the 
defendant's negligence as the proximate cause of the injury, this 
would be contributory negligence. 

2. An instruction, on the issue as to damages, that the jury, having 
determined the decreased earning capacity for a year, must multi- 
ply that sum by the expectancy of the plaintiff as fixed by mortu- 
ary tables, is erroneous, in that i t  makes the mortuary tables con- 
clusive as to the plaintiff's expectancy. 

ACTION by Willie Sledge against The Weldon Lumber Com- 
pany, heard by Judge R. B. Peebles and a jury, at the August 
Term, 1905, of NORTHAMPTON. 

leged that, being an employee of defendant 
on a logging train in September, 1904, he 
njured by the actionable negligence of the 

defendant company, and demands damage for his injuries- 
the negligence imputed to defendant being negligent conduct 
of .the engineer, who was also conductor of the train, and who 
stood towards the plaintiff in the position of vice-principal, 
and further by the defective condition of the cars and make 
up of the train, for that there were no brakes on the logging 
cars, which resulted in allowing "slack" in the train to such 
an extent that it greatly enhanced the danger of employees. 
The defendant denied all negligence and clainied there was 

(. 
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contributory negligence in that the plaintiff, who was placed 
on one of the cars, charged with certain duties, went to 
sleep while the train was in motion, and that his negli- (460) 
gence in  this respect was the proximate cause of the 
injury. Issues were submitted to the jury on the question of 
the defendant's negligence, contributory negligence on the part 
of the plaintiff, and as to damage. There was evidence of 
the plaintiff tending to support the allegations of the complaint 
and also evidence tending to support the defense. 

On a verdict for the plaintiff, there was a motion for a new 
trial for exceptions noted during the progress of the cause, 
which was overruled. Judgment for the plaintiff. The de- 
fendant excepted and appealed. 

Gay & Midyette and Peebles & Harris for the plaintiff. 
E. L. Travis and W .  E. Daniel for the defendant. 

HOKE, J., after stating the case: Without adverting to the 
exceptions noted in  determining the first issue, and which 
may not arise on a second trial, the Court is of the opinion 
that the defendant is entitled. to a new trial for errors in the 
charge on the issue as to contributory negligence and on the 
issue as to damages. On the second issue the court charged 
the jury as follows: "If the plaintiff was asleep and was 
thrown off the car by a sudden jerk caused by the negligence 
of the engineer or by pulling out the slack, and that said 
slack was the result of having no brakes on the cars, then you 
should answer the second issue 'No.' " 

I f  the negligence of the plaintiff in going to sleep on a 
moving train concurred with the defendant's negligence as 
the proximate cause of the injury, or one of them, this would 
be an instance within the very definition of contributory negli- 
gence, and in such case the issue addressed to that question 
should be answered yes. Beach Cont. Neg., see. 7;  7 Am. & 
Eng. Enc. (2 Ed.), 373. This error would seem to have been 
an inadvertence on the part of the judge below, but i t  
appears as an exception in the record and is material, (461) 
and necessitates a new trial of the issue. 

There was an issue framed on the question whether, not- 
withstanding the negligence of the plaintiff in  going to sleep, 
the defendant could not then have avoided the result, and 
there is evidence tending to support such a claim. The jury, 

,however, were not required to respond to this issue, and the 
part  of the charge here referred to was confined to the issue 
of contributory negligence, and the error is not cured by any 
explanation. 
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Again, on the issue as to damages, the court told the jury 
that having determined the decreased earning capacity for 
a year, they must multiply that sum by 411j2, the expectancy 
of the plaintiff as fixed by the mortuary tables. The error 
here consists in making the mortuary tables conclusive as to 
the plaintiff's expectancy; whereas, by the very language of 
the statute, they are only evidential to be considered with all 
other testimony relevant to the issue. The Revisal, 1905, 
sec. 1626, says that these tables shall be received "as evidence, 
with other evidence, as to the health, constitution and habits 
of such person, of such expectancy. * * * ':) 

There will be a new trial on all the issues. 
New Trial. 

LUMBER CO. v. COREY. 

(Filed 6 March, 1906.) 

Contracts-Standing Timber-Statute of Frau&--Vendor and 

1. A contract to cut all timber of an indicated measurement on certain 
land, for a fixed period, passes a present estate in the timber de- 
feasible as to all timber not cut within the limit of the time fixed. , 

2.  The fact that the plaintiff did not sign the contract so as to become 
in law bound for the payment of the purchase money does not pre- 
vent the contract from being a bilateral one, instead of a mere 
option. 

3. To make a contract to sell growing trees binding on the vendor, i t  is 
sufficient that the contract be signed by him, and i t  is not neces- 
sary that i t  should be signed by the vendee. 

4. The words of a contra&, "all the pine timber that will measure , 

twelve inches a t  the stump, eighteen inches above the ground, when 
cut," mean all timber standing on the land which are found to be 
not less in diameter than 12 inches by measurement to be made 18 
inches from the ground, a t  the time the trees are reached in the 
process of cutting. 

ACTIOK by Dennis Siinnions Lumber Co. against Joseph 
Corey and wife, heard by Judge C. M. Cooke and a jury, at 
the December Term, 1905, of MARTIN. 

The facts, which in nearly all respects are substantially those 
;stated in the brief of the defendants' counsel where they are 
well summarized, are as follows: On 8 November, 1899, the* 
plaintiff and defendants entered into the following written 
agreement: "Recfired this 8 November, 1899, of The Dennis 
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Simmons Lumber Co., $90 in part payment for all the pine 
timber that will measure 12 inches at the stump, 18 inches 
above the ground when cut, that is or may be on the following 
land, viz., (here follows the description of the tract of 
land on which the timber stood, said to contain 150 (463) - 
acres, more or less) : "Which we have sold them for 
$2,000; $410 to be paid in cash within ten days from this date, 
the balance ($1,500) to be paid within five years from this 
date, together with the right and privilege of entering upon 
the said land and the building of tramroads only, and the 
use of undergrowth foi  building same over said land only, for 
the period of ten years from this date. When The Dennis 
Simmons Lumber Co. shall have paid the entire amount of 
the purchase money we bind ourselves and our heirs to ex- 
ecute to them or their assigns a lease for said timber for the 
term of ten years and the privileges before named." 

The plaintiff paid $410 within ten days after the date of 
the contract, making with the amount ($90) formerly paid, 
the sum of $500 paid in all, and leaving a balance of $1,500 
to be paid within the five years. Within the said time the 
plaintiff tendered to the defendants the said balance ($1,500), 
but accompanied the tender of the money with a demand that 
defendants execute to the plaintiff a conveyance of the timber, 
which the plaintiff had caused to be prepared and then of- 
fered to the defendants for execution, and which agreed in its 
terms with the contract, except that it described the timber 
conveyed or leased as measuring "12 inches or more" at the 
stump, 18 inches above the ground, when cut, whereas in the 
contract only the words "12 inches" are used, the words "or 
more" having been inserted in consequence of information 
received by the plaintiff that the defendants had insisted that 
i t  could not cut under the contract any timber measuring 
more than 12 inches. The defendants refused to receive the 
money and execute the conveyance, because it was not drawn 
according to the exact terms of the agreement. Some time 
thereafter and within the five years, the defendants prepared 
and executed a deed in accordance with the tkrms of the con- 
tract, that is, by describing the measurement of the trees sold 
as "12 inches at the stump, 18 inches above the ground when 
cut." This deed was tendered to the plaintiff and the 
payment of the balance of the purchase money de- (464) 
manded. Plaintiff refused to execute the deed, or to 
pay the balance of the purchase money unless the defendants 
would execute the deed it had tendered, as the defendants still 
insisted that plaintiff had no right under the contract to cut 
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timber measuring more than 12 inches. About four months 
after the expiration of the five years, the plaintiff brought this 
suit to compel the defendants to specifically perform the con- 
tract. I t  also alleged in its complaint that the oral agree- 
ment between the parties was that it should have the right to 
cut all trees measuring 12 inches or more at  the stump, and 
prayed that, if the contract did not so express the agreement, 
i t  be reformed. Pending this action, the plaintiff notified the 
defendants that it would cut the timber measuring 12 inches 
or more. Defendants then commenced an action to enjoin the 
alleged trespass and obtained a restraining order. The two 
actions, by consent of the parties and the order of the court, 
were consolidated and heard as one upon the pleadings, ad- 
missions and exhibits, from which the foregoing facts are taken. 
The court adjudged that the plaintiff, The Dennis Simmons 
Lumber Company, acquired an interest in the lands described 
in the pleadings, under the contract of 8 November, 1899, to 
the extint of i l l  the pine timber that will measure 12 inches 
at  the stump, 18 inches from the ground, when cut, together 
with the other rights and privileges mentioned in the same, 
for a period of ten years from the said date, and that said 
plaintiff is entitled to have a deed therefor, and the defend- 
ants were thereupon ordered to execute such a deed and, in 
default of their doing so, that the decree-or judgment of the 
court should have the effect of conveying and transferring 
the said title and rights as though the conveyance had been 
duly executed in accordance with the provisions of the stat- 
ute. The court then, i 3  its judgment, dissolved the restrain- 
ing order and refused to grant an injunction, and it further 

adjudged that the plaintiff, the lumber company, was 
(465) entitled, under the contract and the deed ordered to be 

made in pursuance thereof, to cut all timber on the said 
land measuring 12 inches or more in  diameter at the stump, 
18 inches from the ground when cut during the said period 
of ten years. Defendants Joseph Corey and wife excepted and 
appealed. 

S t ~ ~ b b s ,  Gilliam $ Martin for the plaintiff. 
Ward & Grimes, S. A. Newell and F.  D. Wimton for the 

defendants. 

WALKER, J. The real, and indeed the vital question in this 
case is to be found in the ruling of the court that by the con- 
tract between the parties, the plaintiff acquired such an estate 
in the land as entitled it to cut all the pine timber measuring 
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12 inches and upwards in diameter at  the stump, 18 inches 
above the ground when cut, and in  furtherance thereof to 
enjoy the rights and privileges given by the contract, such as 
entering upon the land, building tramways and using the under- 
growth for the purpose of construction, provided the right to 
cut and the other rights and privileges shall not last beyond 
ten years from the date of the contract. There was another 
question raised by the defendants, namely, that the instrument 
of 8 November, 1899, contained only an option to buy and 
that the plaintiff had lost all right thereunder to call for  the 
title or to cut the timber and exercise the rights and privileges 
mentioned therein, by not paying the balance of the purchase 
money within five years from the date tbereof. These propo- 
sitions we will consider, though not in the order stated. 

This Court has so recently and so fully considered the ques- 
tion as to the true construction of contracts substantially like ' 

the one now under review, that it would seem almost useless 
for us to add anything to what has already been said. We 
have decided that such a contract, which should be treated as, 
jn effect, a conveyance, passes a present estate in the 
timber defeasible as to all timber not cut within the (466) 
limit of time fixed by the parties in their agreement. 
That this is the true construction, as settled by the best con- 
sidered cases, was clearly indicated in .Bunch v. Lumber Co., 
134 N. C., 116, though i t  was not thought necessary in that 
case to finally and conclusively adopt it, or to determine what 
is the exact nature of such contracts, as we were able to dispose 
of the case upon other grounds without deciding that matter. 
After reviewing some of the authorities in the other States, 
which were arrayed on opposite sides of the question, and 
stating the two conflicting views held by the different courts, 
we distinctly intimated which of the two we thought was more 
in accordance with the intention of the parties and better sup- 
ported by the rules of interpretation, by the use of the follow- 
ing language: "While some of the cases in this and other 
States liken a contract of the kind we are construing to a 
lease, i t  may be true that it should not be technically so con- 
strued, but that it should be regarded as a conveyance of the 
timber, or an interest or estate in the timber, upon condition 
that if it is not cut and removed within a given time, the 
interest or estate so conveyed shall revest in or revert to the 
grantor. While we are inclined to adopt this as the better 
interpretation, and the one more perhaps in consonance with 
the intention of the parties as disclosed by the language em- 
ployed by them, yet we think that, however the contract may 
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be considered with reference to the interest or estate of the 
defendant's assignor, the result in  this case must be the same." 
134 N. C., a t  p. 118. And in another part of the opinion i t  
was said: "At the expiration of the time the estate in so 
much of the timber as had (not) been cut and removed would 
revert to the vendor, or a t  least the timber would become his 
absolute property." 134 N. C., at  p. 120, (the word "not" 
in the passage quoted from the opinion was inadvertently 
omitted by the printer). We were inclined to take this view 

of the matter because of what we considered to be the 
(467) strong trend of our former decisions : Xoring v. Ward, 

50 N. C., 272; Dunkart v. Rinehart, 89 N .  C., 354; 
Carpenter v. Medford, 99 N. C., 495. I n  Dunkart v. Rinehart, 
the contract for the sale of '(walnut trees" was executory in 
form, the defendant merely agreeing to sell them. Referring 

' to this feature of the instrument, the Court said: "We are 
disposed to think that the property in the trees passed under 
the contract, and that the intent and understanding of the 
parties that it should so operate appear upon its face." 89 
N. C., at p. 358. With much greater reason can it be sai4 
that, in our case, the contract passes the property in the "pine 
timber,'' as in  i t  the defendants acknowledged the receipt of 
a part of the purchase money "for all the pine timber" of 
the indicated measurement and, after describing where it is 
situated, they refer to the timber as being that "which we have 
sold to them (the plaintiff) for $2,000," and then appoint the 
time for the payment of the other installments. The contract 
in Carpenter v. Medford,  in the form of a receipt, was s u b  
stantially identical with t h 9  one given by the defendants to 
the plaintiff and it was construed as having the legal effect to 
pass the property in the trees, the same as if it had been in 
the,form of a deed. I t  is not necessary to prolong the dis- 
cussion, as the very question is fully considered in the recent 
case of Hawkins v. Lumber Co., 139 N.  C., 160, and the con- 
clusion therein reached was that an estate in the timber passed 
by the contract. 

The fact that the plaintiff did not sign the contract so as 
to become in law bound for the payment of the purchase 
money, does not prevent the contract from being a bilateral 
one instead of a mere option. The defendants' counsel con- 
tended that it was unilateral, as the plaintiffs are not bound 
because they did not sign the contract and are therefore pro- 
tected by the statute of frauds. H e  argued from this propo- 
sition that time was of the essence of the contract, and that 
as the plaintiff had not tendered the money within five years 
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i t  could not now ask the court to enforce the per- (468) 
formance of the contract by the defendants against 
their consent. There are two answers to this contention, 
either of which is fatal to it. The plaintiff is seeking to en- 
force the contract and agrees to pay the balance of the money, 
thereby waiving the benefit of the statute of frauds. The de- 
fendants are the persons sought to be charged and they are 
the only ones required to sign the memorandum in order to 
meet the requirement of the statute. I t  is the party sought 
"to be charged" who must have signed. Hall v. Misenheimer, 
137 N.  C., 183. The matter is so clearly discussed and aptly 
illustrated by PEARSON, J., for the Court in Mizell v. Burrnett, 
49 N. C., 249, which involved a contract for the sale of trees, 
that we will content ourselves with reproducing here the ma- 
terial portion of the opinion in that case relating to the ques- 
tion: "We are of the opinion with his Honor, that 'lo make 
a contract to sell growing trees binding on the vendor, it is 
sufficient that the contract be signed by him, and i t  is not 
necessary that i t  should be signed by the vendee. The statute 
provides that the contract shall be signed by the 'party to be 
charged therewith.' This answers the purpose, which is to ex- 
clude perjury in an action to enforce the contract. I n  refer- 
ence to the other party the statute is silent, and there is 
consequently nothing to justify the construction, that he is 
also required to sign. I f  the vendor binds himself in writing, 
and is content to take the verbal promise of the purchaser to 
pay the price, i t  is his own fault, and he must blame himself 
for the folly of getting into a situation where he is bound, 
but the other party can not be charged if he chooses to insist 
upon the statute. Common justice, and the general principles 
of law, require that there shall be a mutuality in contracts; 
that is, if one party is bound, the other ought to be. But there 
may be exceptions. Although it is a maxim that a contract 
is never binding unless there be a consideration, yet, there is 
a distinction between a consideration and the mutuality of 
contracts in reference to the obligation thereof, and the 
fact that by some other principle of law or the provi- (469) 
sions of a statute, one party has i t  in his power to avoid 
the obligation, although i t  suggests a very forcible reason for 
not entering into a one-sided contract, does not necessarily have 
the effect of making such a contract void as to both parties. 
One agrees to deliver, at a future day, a certain article to an 
infant, in consideration of his promise to pay the price, the 
contract is not void, although the infant may avoid the obli- 
gation on his part, if he chooses to protect himself on the 
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ground of infancy. So, if one agrees in writing to convey land 
in consideration of a verbal promise of the other party to 
pay the price, the contract is  binding on the vendor, although 
the vendee may avoid the obligation on his part if he chooses 
to protect himself under the provisions of the statute. It is 
not considered in either case that the contract is  nudurn pacturn 
and void for the want of consideration. This is the result of 
the English decisions in reference to the statute of frauds, and 
although our statute is not precisely in the same words, yet 
the substance is the same, the purpose is the same and the dif- 
ference in the wording is not such as to justify a difference 
in the construction,') citing Laythoarp v. Bq-yant, 29 E. C. L., 
469;  Allen v. Bennett, 3 Taunt., 170. That decision seems to 
cover entirely the point now being considered. To the same 
effect is Green v. R. R., 77 N. C., 96. The recital in the con- 
tract that there had been a sale, implies or presupposes a 
promise of the plaintiff to pay the price which is itself the 
consideration of the defendant's agreement to sell and convey, 
though strict mutuality may be lacking, as by reason of the 
statute of frauds, plaintiff's promise cannot be enforced. His 
present willingness to perform removes this objection. Be- 
sides, the very statement in the contract, that they had sold 
the timber and, in the deed they tendered to the plaintiff, 
that they had "bargained and sold" it, fully meets and refutes 
any suggestion that it was intended merely as an option, so 

as to require a strict performance by the plaintiff within 
(470) the time limited. The other answer to defendant's con-. 

tention is that the plaintiff tendered performance within 
the time limited, and this incidentally involves the other ques- 
tion raised in the case, and the decision of his Honor thereon, 
as to what timber was acquired by the plaintiff under the 
contract. If the deed which accompanied plaintiff's tender of 
the purchase money was drawn substantially in accordance 
with the terms of the contract in regard to the dimension of 
the trees to be cut, the other parts of it not being objectionable, 
the tender was of course a good one and the plaintiff has com- 
plied with his part of the contract even if it be treated as an 
option. We are of the opinion that while perhaps i t  would 
have been better if the plaintiff had tendered a deed expressed 
in the words of the contract, so far as the provision as to the 
size of the timber to be cut is concerned, and left the con- 
struction of those words to the courts in the event of any 
controversy with his vendor, yet we do not see how i t  has for- 
feited any right under the contract by putting a correct inter- 
pretation upon its language, nor do we understand why it 
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should be prejudiced for thus attempting to provide against 
any possible litigation in the future. 

Nothing remains now to be determined but the true mean- 
ing of the words of the contract, "all the pine timber that mill 

. measure twelve inches at the stump, eighteen inches above the 
ground, when but." There can be no .well founded doubt, we 
think. that the vendor intended bv the contract to sell. and the 
vendee, to buy, all timber standing on the land which was 
found to be not less in diameter than 12 inches by measure- 
ment to be made 18 inches from the ground, at the time the 
trees are reached in the process of cutting. If the contract is 
read in the manner we have suggested, its effect of course will 
be to pass to the plaintiff the property in timber which is of 
the dimension stated in its demand upon the defendant, when 
it tendered payment of the money and also the deed for execu- 
tion, the terms we have used being but the converse of those 
we find in the deed and having of course the same 
meaning. This must be the true construction of the (471) 
contract as we can not for a moment suppose that the 
plaintiff, under the circumstances, would enter into a contract 
to cut trees exactly 12 inches in diameter for $2,000, payabl,e 
within five years with the privilege of ten years to cut them. 
Such a contract, to say the least of it, would be anomalous, 
and we agree with His Honor that the defendant was not au- 
thorized to put such a construction upon it. The parties surely 
did not contemplate that so uncertain an interest in the trees 
should pass. The plaintiff could not well know that there were 
any trees of that exact dimension in this forest and if any, 
how many were there, or that any would attain that growth 
within the neriod named. nor can it be imagined for what 

L 

purpose trees of that particular size would be needed, or why 
the time for cutting them was extended throughout so long a 
period. The evident purpose was to preserve the small standc 
ing trees until they had grown to sufficient size to be valuable as 
timber and to nrevent the forest from beina unnecessarilv de- " 
nuded. These and other considerations lead us to reject the 
defendant's construction of the contract as contrary to the 
real meaning of the parties. 

We have been able to find but one case in which the con- 
tract was worded like this one, and in that case it was tacitly 
conceded that the indicated dimension at the stump was in- 
tended as the minimum, as no exception was taken to the 
ruling of the court in that respect, but the case was strenu- 
ously contested on the point as to whether the measurement 
should include the bark of the tree. Alcutt v. Lakin, 33 N. 
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H., 507. I t  was taken for granted that the other ruling was 
correct. 

I t  follows from what we have said, that the contract trans- 
ferred an estate to the lumber cornp& that it was bilateral, 
the plaintiff's promise to pay the purchase yoney, whether . 
express or implied, being a sufficient consideration to sup- 

port it, even though there may not have been a strict 
(472) mutuality, because the plaintiff did not sign it-and 

lastly, that if it was unilateral or merely an option, the 
plaintiff made a sufficient tender within the time fixed for its 
election. 

We conclude that the case has been fairly tried upon its 
merits and that there was no error committed by the court. 

No Error. I 

Cited: Mining Cyo. v. Cotton Mills, 143 N .  C., 308; Trogden 
v. Tfilliams, 144 N. C., 202, 7 ;  Midyette v. G~ubbs, 145 N. C., 
88; Critcher v. Watson, 146 N.  C., 151; Lumber Co. v. Smith, 
ib., 161; Isler v. Lumber Co., ib., 557. 

I NORCUM v. SAVAGE. 

I (Filed 6 March, 1906.) 

Deeds-Husband and Wife-Trust by Implication-Pleadings 
as Evidence-Declaratiom Against Interest-Remaindermen 
-Statute of Limitations-Adverse Possession Against Mar- 
ried Women. 

J. Where a deed to  the wife, who bought and paid for the land, was 
stolen or lost without registration, and after her death her husband 
procured another deed to be executed to himself, the husband held 
the land, by implication of law, as trustee for their children, sub- 
ject to his life estate as tenant by the curtesy. 

2. An exception to  the admission against the defendant of certain sec- 
tions in his original answer-he having been allowed to  file an 
amended answer-can not be sustained. 

3. A declaration against interest made by a party in possession in dis- 
paragement of his title is competent against the defendant who 
claims under him. 

4. Where there was execution against a life tenant in 1869 and sale 
thereunder and a subsequent conveyance back by the purchaser to 
him, the seven years' statute of adverse possession would not begin 
to  run against the remaindermen, till his death. 
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5. The repeal of the disability of coverture by the Act of 1899 (Revisal, 
sec. 363) was not retroactive-no adverse possession, prior to Feb- 
ruary 13, 1899, being counted against a married woman. 

6. This action to have the trust declared and a conveyance by the de- 
fendants, would be barred only by the lapse of ten years. 

ACTION by Clara Norcum and others against R. T. (473) 
Savage, Administrator of J. H. Parker, deceased, and 
others, heard by Judge G. W .  Ward and a jury, at  the Fall  
Term, 1905, of GATES. 

W. M. Bond, L. L. Smith and H. 8. Ward for the plaintiffs. 
George Cowp~r for the defendants. 

CLARK, C. J. The feme plaintiffs are the children of J. H. 
Parker, by his first wife, Frances. The defendants are his 
children by his second, wife. The jury found that the deed 
to Frances, who bought and paid for the land, was stolen o r  
lost without registration. I t  was not controverted that after 
her death, J. H. Parker procured another deed for the land 
lo be executed to hiniself by the heirs at  law of the grantor- 
By such conveyance, J. H. 'Parker  held the land, by implica- 

1 tion of law, as trustees for the ~laintiffs,  subjeet to his life 
estate as tenant by the curtesy. Flanner v. Butler, 131 N.  C., 
157. 

Exceptions 1 and 2 are to the admission against the de- 
fendants of certain sections in their original answer-they 
having been allowed to file an amended answer-but the ex- 
ceptions cannot be sustained. Gossler v. Wood, 120 N.  C. ,  
69; Cumrnings E. Hofmnn, 113 N.  C., 267; Guy v. Mamel ,  
89 N. C., 83; Adnrns v. Utley, 87 N .  C., 356. The third ex- 
ception is to the testimony of a disinterested witness that he 
heard J. H. Parker say that the aforesaid deed to Frances 
had been stolen or lost, and that he did not know how he could 
get another. This was a declaration against interest made by 
a party in  possession in disparagement of his title, and the 
defendants claim under him. I t  is competent against them. 
Shaffer v. Gapor, 117 N. C., 17. 

Execution against J. H. Parker in  1869 and sale (474) 
thereunder and a subsequent conveyance back by pur- 
chaser to him were shown, but the seven years statute of 
adverse possession would not begin to run against the plain- 
tiffs till his death, for at such execution sale only his tenancy 
by the curtesy passed (and not even that if his marriage was 
subsequent to *he act of 1848), and of course the deed by the 
purchaser back to him could convey no more. I f  the latter 
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was color of title, still the statute could not begin to run agoinst 
the plaintiffs till his death, since they could have no claim 
to recover possession till then. Everett v .  Newton, 118 N .  C., 
919. At the time of their father's death, both plaintiffs were 
married. The repeal of the disability of coverture by the 
Act of 1899 was not retroactive. By its terms no adverse 
possession, prior to 13 February, 1899, shauld be counted 
against a married woman. Revisal, section 363. 

The action, so far as it seeks to have the trust declared and 
a conveyance by the defendants, would be barred only by the 
lapse of ten years (Norton v.  McDezit, 122 N.  C., 759), which 
time began to run against the plaintiffs by the above statute, 
on 13 February, 1899. 

No Error. 

Cited: Phillips v.  Lumber Co., 151 X. C., 521; Bond v. Bev- 
erly, 152 N. C., 63. . 

TANNER v. LUMBER CO. 

(Filed 6 March, 1906.) 

Railroads-Fellowl Servant Act-Defective Car-Assumpfion 
of Risk-Contributory Negligence-Master and Serzja.nt. 

1. The contention that  the Fellow Servant Act (Revisal, sec. 2646) 
applies to the defendant, Frank Hitch Lumber Co., can not be de- 
termined where i t s  answer denied that  i t  owned or operated the 
logging railroad and no appropriate issues were submitted. 

2. Where the defendant undertook to furnish the plaintiff transporta- 
tion on i ts  og train to and from "quarters," i t  was i ts  duty to 
see tha t  suc !! transportation was rendered as reasonably safe as the 
character of i t  would admit. 

3. Where there was evidence tending to prove that  one of the standards 
used to hold the logs in  place was gone, a n  instruction that  "when 
the plaintiff went on the log car for the purpose of riding, he 
assumed the risk of all the damages incident to riding on a log 
train," was erroneous in that  the court should have further stated 
tha t  the plaintiff assumed no risk resulting from a defective car. 

4. If the plaintiff knew that  the standard was gone when he mounted 
the loaded car, and if i n  consequence thereof the danger to himself 
was so obvious that  no man of ordinary prudence would have ridden 
on it, then the plaintiff did assume the risk and would be guilty 
of such contributory negligence as would bar a recovery. 

5. The master is  liable for negligence in respect t o  such acts and duties 
a s  he is required, or assumed to perform, without regard to the 
rank or title of the agent entrusted with their performance. 

3 Z l  
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ACTION by David Tanner against Frank Hitch and Frank 
Hitch Lumber Co., heard by Judge Jas. L. Webb and a jury, 
at the Fall Term, 1905, of EDGECOMBE. 

The plaintiff was employed by the day to haul logs for the 
defendant. His lodgings provided by the defendant 
were at  Speed, some five miles from the scene of the (476) 
logging operations. The defendant transported the 
plaintiff to and fro daily on his log train, which went to the 
woods empty in the morning and returned loaded in the even- 
ing. On the last return trip in, the evening, the plaintiff and 
other daily laborers rode on top of the loaded log cars back 
to their lodgings. There were no other cars on the train. 
There was evidence tending to prove that one of the standards 
for holding the logs in place on one of the cars was gone and 
its place supplied with a knot or shoulder insufficient for the 
purpose. The plaintiff had taken his place as usual on this 
car to return to his lodgings and the logs tumbled off because 
of the absence of the corner standard and threw the plaintiff 
in front of the car and crushed his leg. There was evidence 
tending to prove that one Armstrong was general superintend- 
ent of all the logging operations, and that one Richardson had 
charge of the train and its crew, and loaded it with n logging 
machine, and whose duty it was to see that the cars were 
safely loaded. The plaintiff had no connection with the oper- 
ations of the train or loading it. 

The following issues were submitted : 
1. Was the plaintiff injured by the negligence of either de- 

fendant, if so injured, by which defendant? 
2. Was the plaintiff guilty of contributory negligence? 
3. I f  the plaintiff was so injured, what damage has he 

sustained 1 
From the judgment rendered, the plaintiff appealed. 

W. 0. Howard for the plaintiff. 
J. L. Rr<dgers for the defendant. 

BROWN, J.. after stating the case: 1. The contention i ;hat 
the Fellow Servant Act ( ~ e v i s a l ,  section 2646) applies to the 
defendant, the Frank Hitch Lumber Company, can not 
be determined upon the face of the record. The two (477) 
defendants filed separate answers, and that of the lum- 
ber conipany specifically denies that it owned or operated the' 
logging railroad mentioned in the complaint. The answer of 
Frank Hitch states that he personally owned and operated 
the road himself. No appropriate issues were tendered by the 
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plaintiff or submitted by the court, and consequently this nec- 
essary fact is left undetermined. The act referred to applies 
only to "any railroad company operating in this State." I n  
order to pass upon this important question, so far as the de- 
fendant company is concerned, it is essential to ascertain the 
truth of this contested fact, and further that its charter should 
be in evidence to the end that the Court may see whether it 
is a ('railroad company" within the meaning of the statute. 
The name gives no indication and the record is silent except 
the testimony of the plaintiff that some of the cars were labeled 
"Frank Hitch Lumber Co." I t  does not necessarily follow 
from the label on the car that the defendant company was 
operating this road although, unexplained, it is some evidence 
of that fact. 

His Honor instructed the jury that when the plaintiff went 
on the log car for the purpose of riding, he assumed the risk 
of all the dangers incident to riding on a log train. As a gen- 
eral statement of the law this proposition is correct, but i t *  
does not go far enough and was liable to mislead the jury. 
The judge should have further stated that the plaintiff as- 
sumed no risk which was incurred by reason of a defective 
car. There wa's evidence tending to prove that one of the 
standards used to hold the logs securely in place was gone, 
and there was no evidence that the plaintiff was apprised of 
the danger liable to result, when he mounted the loaded car. 
Inasmuch as i t  was the master's duty (he having undertaken 
it according to the plaintiff's contention) to furnish his lab- 
orers transportation on his log train to and from the "quar- 

ters," it was his further duty to see that such transpor- 
(478) tation was rendered as reasonably safe as the character 

of it would admit. While the plaintiff assumed the 
risks incident to riding on loaded log cars, he did not assume 
any risk resulting from a defective car. Hicks  v. Manufactur- 
ing Co., 138 N.  C., 319; Pressly v. Yarn. Mills,  ibid., 410. If 

\ the plaintiff knew that the standard was gone when he mounted 
the loaded log car, and if in consequence thereof the dan- 
ger to himself was so obvious that no man of ordinary pm- 

- - dence would have ridden on it, then the plaintiff did assume 
the risk and would be guilty of such contributory negligence 
as would bar a recovery. Ibid.  

3. Was Richardson a fellow servant with the plaintiff so 
as to bar a recovery? The plaintiff contends that Richardson 
was delegated by Hicks, the master, to load the cars securely, 
and that for this purpose Richardson was in command of the 
loading machine and train crew; that the plaintiff was a daily 
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hireling to saw logs in the woods and had no connection with 
Richardson's force; that the master assumed the duty to fur- 
nish him transportation to and from the "quarters"; that it 
was therefore the master's duty to see that this transportation 
was as reasonably safe as the nature of it permitted; that it 
was the master's duty to see that the logs were secured with 
reasonable safety on the cars, so that the laborers employed 
in the woods could ride on them without imminent danger of 
being thrown off; that this duty was delegated by the master 
to Richardson to perform, and that the master is liable for 
Richardson's negligence in loading a car with one corner 
standard gone. 

I f  such be the facts, we fully sustain the plaintiff's conten- 
tion. The rigorous rule that once obtained has been greatly 
modified. The true rule now is more humane and holds the 
master is liable for negligence in respect to such acts and duties 
as he is required, or assumed to perform, without regard to 
the rank or title of the agent entrusted with their performance. 
As to such acts the agent occupies the place of the mas- 
ter and he is liable for the manner in which they are (479) 
performed. F h k e  v. R. R., 53 N .  Y., 549; Crispin v .  
Bobbitt,  81  N.  Y., 521. If the negligent act of one servant is 
done in the discharge of some positive duty which the master 
owed to another servant, .then, negligence in the act upon the 
part of the servant is the negligence of the master. 

This principle of the law of master and servant is laid 
down in many adjudications. R. R. v. Baugh,  149 lJ. S., 368; 
R. R. v. Seeley, 54 Kan., 21; Minneapolis v .  Lunden, 7 C. C. 
A., 344; Coal & Coke Co. v. Peterson, 136 Ind., 398; Justice 
v. Pa. Co., 130 Ind., 321; Hough v. R. R., 100 U. S., 213. The 
Supreme Court of Pennsylvania thus expresses i t :  "Whenever 
it is sought to hold the master liable for the act or neglect of 
his foreman, the question to be first considered is whether the 
negligence complained of relates to anything which it was 
the duty of 'the master to do. If it does, then the master is 
liable, for he must see at his peril that his obligations to the 
workmen are properly discharged." Ross v. Walker,  139 Pa., 
42; Gunter v. Granville Mfg. Co., 18 S. C., 270. 

I t  follows, therefore, from all the modern authorities that 
Hitch's liability for Richardson's alleged negligence is not to 
be determined by the latter's authority to hire and discharge 
hands, or to purchase and change machinery, and the like. The 
true test is whether Richardson was entrusted by Hitch with 
the performance of any duty that Hitch owed the plaintiff. 
If he was, and failed to perform it, the defendant is liable. 
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This principle applies alike to individuals and corporations. 
The defendant undertook to transport his laborers to and from 
their quarters on his loaded log iars. He permitted them to 
ride on them, and knew it was their only means of transpor- 
tation. The uncontradicted evidence shows this. I t  therefore 
became the defendant's duty, of which he could not relieve 
himself, to make such transportation as reasonably safe as the 

nature of i t  permitted. Care in loading the cars was 
(480) one of the prime elements of safety, as the laborers 

sat on top of the logs. The duty of properly loading 
the cars was entrusted to Richardson. If he negligently loaded 
a log car with logs when one of the corner standards was gone, 
with no proper aqd sufficient substitute in its place, it was a 
negligent act for which the master is responsible. If, by rea- 
son of such negligence, the plaintiff was thrown off and in- 
jured, the defendant is plainly liable unless he can establish 
such contributory negligence as will bar a recovery. 

New Trial. 

Cited: Moore v. R .  R., 141 N.  C., 113; Shaw v. Mfg. Co., 
146 N. 0.) 239; Chesson v. Walker, ib., 512; Barkley v .  Waste 
Co., 147 N. C., 587; 8. c., 149 N. C., 288; Noble v. Lumber 
Go., 151 N.  C., 78; Shives v .  Cotton Mills, ib., 293. 

FULLER v. RAILROAD. 

(Filed 6 March, 1906.) 

Railroads-Live Stock-Negligence-Questions for Jury. 

1. In  a n  action to recover damages for an alleged injury to a mare, an 
instruction "That if the jury find that the mare arrived a t  a 
junction a t  5:15 p. m., and that the defendant had stables a t  that 
point; and the defendant knew that it would not be able to forward 
the mare to her destination till the next morning, and kept her , 
in its car on the track all night without other food or attention 
than has been testified to, the defendant was guilty of negligence, 
and if  you find that  the mare was damaged in consequence of such 
negligence, you will answer the first issue 'Yes,' " is erroneous. 

2. Whether the animal should have been kept in the car or put in the 
stable, and what food an'd attention she should have received under 
the circumstances, were evidently questions of fact for the jury, to 
be considered by them in passing upon the question of negligence. 

3. Negligence is the omission to do what a reasonable and prudent per- 
son would ordinarily have done under the circumstances of the 
situation, or doing what such a person under the existing circum- 
stances would not have done. 
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ACTION by R. F. Fuller against Atlantic Coast Line Rail- 
road Co., heard by Judge Jns. L. Webb and a jury, al  
the October Term, 1905, of FRANKLIN. (481) 

The evidence tended to shorn that on Monday, 14 Mo- 
vember, 1904, there was delivered to Atlantic & North Carolina 
Railroad Company, at  New Bern, a brown mare for shipment 
to the plaintiff at Springhope. I n  the course of the transit she 
was received by the defendant company at Goldsboro, the junc- 
tion of the two roads, on the morning of 15 November, at  9 :30 
o'clock, and at 12 o'clock of the same day she was watered, fed 
and exercised by one of the employees of the defendant, and 
was forwarded by the next train to South Rocky Mount, the 
junction of the main line and the Springhope branch of the de- 
fendant's road, where the train arrived at 5:15 o'clock p. m., 
the same day. There, the car in which the mare was shipped 
from New Bern was placed on the Springhope track, and re- 
mained there until 6 o'clock the next morning, when i t  was 
taken to Springhope by the first train out from the junction 
after its arrival. There was no delay in the transportation of 
the 'mare after she left New Bern, she having been carried for- 
ward by regular trains in due course and delivered to the agent 
of the plaintiff at 11 o'clock on Wednesday, 16 November. The 
car in which the mare was shipped was one of the best felt- 
lined and ventilated cars in use on the line of the defendant- 
such as are used for transporting tropical fruits-and she had 
the car all to herself. There was evidence tending to show that 
the mare was in good condition when turned over to the plain- 
tiff's agent, and other evidence tending to show the contrary. 
There was no evidence as to the actual state of the weather dur- 
ing the night of 15 November, when the mare was on the car at  
South Rocky Mount, where, i t  is alleged by the plaintiff, she 
contracted cold which developed -into pneumonia, but from 
which she recovered. 

The action is brought to recover damages for the in- (482) 
jury to the mare alleged to have been caused by the 
defendant's negligence. The court, among other instruc- 
tions, gave the following at the request of the plaintiff: "If the 
jury find that the mare arrived at South Rocky Mount at 5:15 
p. m., on 15 November, and that the railroad company had 
stables at that point, and the company knew that i t  would not 
be able to forward the mare to Springhope till the next morn- 
ing, and kept the horse in  its car on the track at South Rocky 
Mount all night without other food or attention than has been 
testified to, the company was guilty of negligence; and if you 
find that the mare was damaged in consequence of such negli- 
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gence, you will answer the first issue 'yes.' " To this instruc- 
tion the defendant excepted. I t  is not necessary to refer to the 
other parts of the charge or to the other exceptions. There was 
a verdict for the plaintiff, a motion by the defendant for a new 
trial  which was denied, and a judgment upon the verdict. The 
defendant excepted and appealed. 

W. dl. P e r s o n  for the plaintiff. 
F. 8. Spruill for the defendant. 

WALKER, J. The instruction given to the jury at the request 
of the plaintiff was erroneous, as by it the court undertook to 
decide as matter of law what really was a composite question 
of law and fact. Whether the animal should have been kept 
i n  the car or put in the stable, if the defendant had one at 
South Rocky Mount, and what food and attention she should 
have received under the circumstances, were evidently questions 
of fact for the jury, to be considered by them in passing upon 
the question of negligence, they being guided in arriving at  
their conclusion, as to the ultimate fact of negligence, by the 
charge of the cowt as to the measure of the defendant's duty. 
The evidence was not clear as to whether the defendant had a 
stable at that place, the witness Gordon having been asked the 

question, "Has the defendant any stock pen or stable in 
(483) South Rocky Mount 2" and answered in affirmatire; but 

we have treated the instruction as if the question had been 
expressed conjunctively instead of disjunctively, and have as- 
sumed that the defendant had a stable there. The instruction 
distinctly implies that the mare should have been stabled for 
the night, otherwise there would have been no use in referring 
to the stable at all. Whether it was better to have kept her in 
the  car or to have put her in the stable, was also a question for 
the jury, to be considered by them in making up their verdict 
upon the question of negligence. The facts recited in the in- 
struction did not in law constitute negligence p e r  se, but were 
no  more than evidentiary facts. The jury might have decided 
that  the acts and conduct of the defendant did not cause the 
sickness of the animal, but that the cold was contracted before 
she was received by the defendant, or was an unavoidable inci- 
dent of the journey and was not attributable to any negligent 
act or omission of the defendant. Notwithstanding the facts 
recited, the defendant may have been free from blame. I t  is 
true, the judge told the jury they must find that the mare was 
injured in consequence of the negligent acts of the defendant, 
which he recited in the instruction; but the fault in the charge 
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is  that the jury had already been told that certain facts consti- 
tuted negligence, which the law did not so regard and which the 
jury, if properly instructed, may have found did not make out 
a case of negligence under the circumstances. I t  is not difficuIt 
to see how the jury may have been induced to find that the al- 
leged acts of the defendant, recited in the instruction, caused . the injury when they had been told that the law characterized 
them as negligent. They might, in such a case, readily impute 
the injury to the defendant's alleged wrongful acts. 

I t  may be admitted as an axioni that what is negligence is a 
question of lam, and in this case it is the failure to .exercise that 
degree of care which the nature of the situation and the 
circumstances suggested and required. The approved (484) 
meaning of the term is the omission to do what a reason- 
able and prudent person would ordinarily have done under the 
circumstances of the situation, or doing what such a person 
under the existing circumstances would not have done. The 
duty, thus imposed, is dictated and measured by the particular 
exigencies of the occasion. The essence of the fault is either 
in omission or commission, negligence being either active or 
passive. R. R. v. Jones, 95 U .  S., 439; Blythe v. Water Co., 
11 Exch., 784; C a ~ t e r  v. Lumber Co., 129 N.  C., 203. This 
embodies what is known as the rule of the prudent man, which 
we have adopted, and we believe most of the courts of this coun- 
try have recognized and accepted as the best and the true stand- 
ard by which to gauge responsibility in actions for negligence, 
and by which to determine whether or not there has been action- 
able negligence, if the injury was the natural and proximate 
consequence of the act complained of. Negligence is defined as 
the juridicial cause of an injury, and therefore actionable or 
followed by liability to another, when it consists of such an act 
or omission on the part of a responsible person, as in ordinary 
natural sequence immediately results in  such injury. Basnight 
v. R. R., 111 N. C., 692; Wharton Neg., see. 73. And i t  should 
be added, the party complained of must, by the exercise of ordi- 
nary care, have been able to foresee that harm or injury would 
result. Carter v. Lumber Co., 129 K. C., 203 ; Raiford v. R. R., 
130 N. C., 597; Prazier v. Wilkes, 132 N.  C., 437; R. R. v. 
McEwen, 38 L. R. A., 134; Drum v. Miller, 135 N.  C., 204. 

I t  is not intended to say that there may not be facts which. 
if admitted, established or proved, will constitute negligence as 
matter of law. We are not dealing with any such question. I t  
is sufficient, in  this case, to hold that the court should have 
submitted the case to the jury upon the evidence and with 
proper instructions as to what would in law constitute negli- 
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(485) gence, leaqing the jury to find whether there was negli- 
gence or not, and if there was, whether i t  proximately 

caused the injury. 
New Trial. 

ALLSTON v. CONNELL. 

(Filed 6 March, 1906.) 

Specific Perfownance-C'ontracts-Optw-Exte* of 
Time-Statute of Frauds-Estoppel-Pleadings. 

1. A paper writing, by which the defendant binds himself a t  any time 
previous to a fixed date, to sell a certain tract of land to any one 
whom the plaintiff may direct for a designated sum, is a unilateral 
contract or an option, where the plaintiff has never obligated him- 
self to  pay said sum. 

2. I n  an action to compel specific performance of an option on land, 
where it appears that  the plaintiff was arranging to raise the 
money within the time required by the option, when he was re- 
quested by the defendant that a postponement was desired for a 
year and the plaintiff agreed to the proposition and within the time 
fixed by the postponement, went to the defendant and tendered the 
amount and the same was refused: Held,  the defendant is estopped 
from pleading the statute of frauds or from denying his obligation 
and the plaintiff is entitled to specific performance. 

3. An owner of land, who would insist upon strict performance by a 
prospective purchaser as a condition precedent to a p  action by the 
latter for the specific perfonlance of an option to purchase, must not 

' 

himself be the cause of the breach. 
4. Where all the facts which go to make out an estoppel are set out in 

the pleadings, the estoppel is sufficiently pleaded, though i t  is not 
claimed as an estoppel in terms. 

ACTION by P. G. Alston and others against W. A. Cornell 
and others, heard by Judge E. R. Jones and a jury, at the Sep- 

tember Term, 1905, of WARREX. 
(486) The facts pertinent to an understanding of the case, 

admitted and established by the verdict, are as follows: 
Prior to 7 March, 1892, Mrs. Ruina Alston, having become 

indebted to Thomas Connell in the sun1 of $2,440, executed a 
mortgage to him to secure said indebtedness on hqr plantation 
known as "Tusculum," containing about 600 acres. Being un- 
able to pay, on 7 March, 1892, she conveyed the property to her 
son, W. R. Alston, for $500, to be paid to herself and the as- 
sumption by R. W. Ahton of the indebtedness to Thomas Con- 
nell. This was assented to by Thomas Connell, and thereupon 
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R. W. Alston, grantee in  the deed, executed a mortgage in the 
form of a deed of trust to Thomas Connell, Jr., to secure the 
debt due to his father, Thomas Connell. After the execution 
of this deed of trust, to wit, on 17 April, 1897, B. W. Alston, 
finding he could not pay this debt, conveyed the property, 
charged with this indebtedness, to Mrs. B. C. Alston, wife of 
his brother, P. G. Alston. The grantee undertook to pay off the 
indebtedness-Thomas Connell, the creditor, assenting to the 
arrangement-and thereupon the grantee, her husband, P. G. 
Alston, and Thomas Connell entered into a contract as follows: 
"This agreement made and entered into this 17 April, 1897, 
between P. G. Alston and wife, Bettie Alston, of Franklin 

. County, N. C., parties of the first part, and Thomas Connell, 
of Warren County, N. C., witnesseth: 1. That the parties of 
the first part have this day put said Connell in  possession of 
Mrs. R. T. Alston's 600-acre home place in  Fishing Creek 
Township, in  Warren County, the same being the tract of land 
which said Connell now holds a deed of trust mortgage against, 
which was made by R. W. Alston and wife, Pattie, and they 
being unable to repair the dwelling house, pay insurance and 
taxes, build tenant houses, etc., they hereby agreed that said 
Connell proceed to re-roof the back wing of dwelling and repair 
windows and have dwelling insured in favor of said Connell to 
further secure the interest of the amount due him on 
said land, interest, unpaid taxes and aforesaid house re- (487) 
pairs, insurance fees, etc. 2. That said Connell's term 
of possession begins 20 April, 1897, and ends 1 January, 1901, 
in which time he shall have full landlord's power as renting 
and collecting, and that he shall pay all rents coming into his 
hands on the above-mentioned claim which he holds against said 
estate, at  the time he receives said rents. I t  is further under- 
stood that the rents of 1897 are all or nearly all spent by 
P. G. Alston prior to Connell's becqming landlord. 3. That 
parties ~f the first part agree to build and fully complete the 
two double tenant houses with rock or brick chimneys by 1 De- 
cember, 1897. But should they fail to do so, they hereby em- 
power said Connell to build them and charge the estate with 
the amount they cost to complete. Parties of the first part do 
further agree that on or before 1 January, 1898, they will re- 
duce the whole amount of indebtedness due to said Connell to 
$2,500. 4. That should said P. G. Alston and Bettie Alston 
fail to fully comply as agreed, then they hereby authorize said 
Thomas Connell, without further objection or complaint, to 
have said land and premises sold under the trust deed securing 
said indebtedness on said land and premises, at any time said 
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Connell sees proper to do so. By which said Connell is hereby 
authorized. Witness our hands and seals, this 20 April, 1897. 
P. G. Alston, Jr .  (Seal.) B. C. Alston. (Seal.)" 

In  pursuance of this agreement, Thomas Connell entered into 
possession of the property and lived there under the agreement 
till 1 December, 1898, when, under an allegation that default 
had been made in the conditions of the above agreement, he 
caused the trustee to advertise the property for sale, and on the 
day of sale, 5 Deeember, 1898, agreed with P. G. Alston that if 
the sale were allowed to proceed he would buy in the land, take 
title thereto and convey to P. G. Alston on the payment to him 
of $3,502, the amount of the mortgage debt and interest and 

including, in addition thereto, $250 for repairs on the 
(488) place. Thereupon the sale took place and Thomas Con- 

nell bought in the farm of 600 acres for $2,000, took a 
deed therefor from Thomas Connell, Jr., the trustee, and en- 
tered into possession of the property. 

After this agreement and sale, permitted to proceed by reason 
thereof, the parties drew up a paper writing, and Thomas Con- 
nell, in pursuance of this arrangement, executed and delivered 
to P. G. Alston a paper writing as follows: "This is to certify 
that I, Thomas Connell, did on this 5 December, 1898, pur- 
chase the 600-acre tract known as the 'Tusculum farm,' and 
doth thereby bind himself, heirs and assigns, at any time pre- 
vious to 1 December, 1899, to sell the same to whom P. G. 
Alston may direct for $3,502. Witness, etc. Thomas Connell. 
(Seal.) Two hundred and fifty dollars of which is for improve- 
ments for 1899, which, if not used, or any part thereof, is to be 
returned to the said P. G. Alston. (Signed) Thomas Connell." 

Prior to the time limited in this contract, P. G. Alston had 
arranged or was arranging to procure and pay the sum stipu- 
lated, when the defendant, Thomas Connell, requested that the 
time for payment of the same be extended to 1 January, 1901. 
This was assented to by P. G. Alston, and before the time fixed, 
the plaintiff, having the amount of money in hand, went to 
Thomas Connell and offered him the full amount due. This 
was refused. Thomas Connell afterwards died and P. G. Al- 
ston instituted this action to enforce the obligation of the con- 
tract against his heirs and personal representatives on the facts 
here stated. 

Pending the action. B. C. Alston, wife of P. G. Alston, hav- 
ing died, Ker children'and heirs at law were made parties plain- 
tiff and adopted the complaint already filed. There was an an- 
swer admitting some and denying other allegations of the com- 
plaint, and on issue joined there was a verdict as follows: 
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1. Was Ruina T. Alston, prior to 7 March, 1892, (489) 
the owner of the land in controversy, and did she convey 
the same to R. W. Alston, as alleged in the oomplaint? Yes. 
2. Did R. W. Alston and wife, on 7 March, 1892, execute to 
Thomas Connell, Jr., the deed of trust mentioned in  paragraph 
5 of the complaint? Yes. 3. Did the plaintiffs and those 
under whom they claim acquire the equity of redemption of 
R. W. Alston and wife for cons'ideration prior to the sale made 
by the trustee, as alleged in the complaint? Yes. 4. Did 
Thomas Connell, Sr., buy in the land in controversy at the sale 
made by the trustee on 5 December, 1898, in pursuance of an 
arrangement entered into with P. G. Alston, Jr., before the sale, 
agreeably to the terms of the instrument set out in the com- 
plaint and referred to in the evidence as Exhibit A ?  Yes. 
5. Did P. G. Alston, Jr., prior to 1 December, 1899, offer to pay 
to Thomas Connell the sald $3,502 in accordance with the terms 
of said contract and agreement? 6 .  Was there any written 
renewal or extension of said paper writing before 1 December, 
18992 No. 7. Did Thomas Connell, at his own request prior 
to 1 December, 1899, verbally extend the time for the payment 
of the $3,502 to 1 January, 19012 Yes. 8. I f  said time was 
extended to 1 January, 1901, verbally by Thomas Connell, was 
there any consideration for i t ?  Yes. 9. Did P. G. Alston, 
being ready and able to do so, on 31 December, 1900, offer to 
pay to Thomas Connell, Sr., the sum of $3,502, and did said 
Connell refuse to accept the same? Yes. 

Upon the verdict, there was judgment for the plaintiffs, and 
the defendants excepted and appealed. 

P. S. Spruill and T .  W .  Biekett for the plaintiffs. 
Walter A. Mo.ntgomery and T .  T .  Hicks for the defendants. 

HOKE, J. The heirs at law and personal representatives of 
B. C. Alston, wife of P. G. Alston, the original plaintiff, having 
been made parties plaintiff, it may be that on the facts 
set out in the complaint and indicated in the testimony, (490) 
that these heirs might successfully assert a right to re- 
deem the property, either on the idea of a par01 trust or more 
simply by holding that under all the facts and circumstances 
suggested, the relationship of mortgagor and mortgagee had 
never terminated between them and Thomas Connell, the an- 
cestor of the defendants, and under whom they claim. This 
position, however, is not open to the plaintiffs in the present 
condition of the record, for the reason that the suit was orig- 
inally instituted by P. G. Alston, and complaint filed, seeking 
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to enforce his rights under his written agreement of date 5 De- 
cember, 1898, and under which Thomas Connell obligates him- 
self to convey the property. The heirs at law of B. C. Alston 
make themselves parties plaintiff and seek the same relief, and 
while the pleadings set forth the entire facts and some evidence 
is offered tending to sustain a claim in behalf of these heirs, 
the issues framed and passed upon are not decisive of those 
rights, but are addressed to the qpestion of this written agree- 
ment and the facts especially bearing thereon, and are only 
determinative of the interest arising thereunder. The rights of 
the parties, therefore, are considered as they may arise upon 
this written paper and the issues determined in reference to the 
same. 

On that question the Court is of opinion that this paper 
amounts only to an option by which Thomas Connell, on 5 De- 
cember, 1898, bound himself to P. G. Alston to convey the 600- 
acre Tusculum farm on the payment to him of $3,502 at any 
time previous to 1 December, 1899. P. Q. Alston had never 
taken the place of .debtor to Thomas Connell, and neither in 
this nor any other paper, so far  as we can discover, has P. G. 
Alston ever obligated himself to pay this or any other sum. 
There is consideration for the agreement in permitting Thomas 
Connell to proceed with the sale and buy the property at $2,000, 
in apparent violation of the agreement between himself and 

P. G. and Betty Alston, and other considerations might 
(491) be suggested; but P. G. Alston, not having provided to 

pay, we agree with the defendants, that this was a uni- 
lateral contract, commonly called "an option," a proposition to 
sell, binding and irrevocable by the owner till the stipulated 
time expired, but in which, time was of the essence under ordi- 
nary circumstances, and in cases like the present, requiring pay- 
ment of the price as a condition precedent. 21 Am. and Eng. 
Enc. (2 Ed.), 931, and authorities cited. We do not conclude, 
however, with the defendants that the plaintiffs are barred of 
relief by reason of the statute of frauds; for, if it be conceded 
that this statute under ordinary conditions would avail the de- 
fendants, the Court is of opinion that on this paper and the 
facts established by the verdict the defendants are estopped 
from pleading the statute and from denying their obligation 
under the contract on that ground. 

These facts, so established, declare that the plaintiff had ar- 
' ranged or was arranging to raise the money within the time 

required by the option, when he was notified and requested by 
the defendant that a postponement was desired for a year, till 
1 January, 1901, and the plaintiff agreed to the proposition. 
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Within the time fixed by the postponement, the plainiff went 
to the defendant with the money, tendering the amount required 
by the agreement, and the same was refused. The plaintiff, 
having consented to the delay at the request of Thomas Con- 
nell, will be taken to have been ready and willing to perform at 
the time stipulaetd in the written agreement ; having tendered 
the amount due within the period fised by the postponement, 
he is in no default, and the extension having been given at 
Thomas Connell's reqhest and for his convenience, when the 
extended agreement itself and all the circumstances clearly im- 
plied that he regarded it as a valid and binding contract and 
that he intended to live up to its terms, the law will not permit 
him now to repudiate its obligations, invoke for his protection 
the statute of frauds and defeat the plaintiff's recovery, who 
has forborne a timely performance by reason of Thomas 
Connell's request and in reasonable reliance on his (492) 
assurance. 

This position is in accord with sound principles of justice 
1 ' and is well sustained by authority. I n  Hickman v. Haines, 

Law Reports, 10 C. P., at p. 603, it is said: "The proposition 
that one party to a contract should thus discharge himself from 
his own obligations by inducing the other party to give him 
time for their performance is, to say the least, very startling, 
and, if well founded, will enable the defendants in this case to 
make use of the statute of frauds, not to prevent a fraud upon 
themselves, but to commit a fraud upon the plaintiff. I t  need 
hardly be said that there must be some very plain enactment or 
strong authority to force the Court to countenance such a doc- 
trine." Again, at page 605: "The result of these casks appears 
to be that neither a plaintiff nor a defendant can at law avail , 

himself of a par01 agreement to vary or enlarge the time for 
performing a contract previously entered into in writing, and 
required so to do by the statute of frauds. But, so far as this 
principle has any application to the present case, it appears to 
us rather to preclude the defendants from setting up. an agree- 
ment to enlarge the time for delivery in answer to the plain- 
tiff's demand, than to prevent the plaintiff from suing on the 
original contract for a breach of it." And at page 607: "In 
conclusion we think that, although the plaintiff assented to the 
defendant's request not to deliver the 25 tons of iron in question 
in June, he was in truth ready and willing then to deliver them, 
and that the defendants are at all events estopped from averring 
the contrary." ' 

I n  Clarno v. Greyson, 30 Oregon, 111, it  is said: "That an 
owner of land, who would insist upon strict performance by a 
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prospective purchaser as a condition precedent to an action by 
?he latter for the specific performance of an option to purchase, 
must not himself be the cause of the breach"; and in  the opin- 

ion of the Court by Wolverton, J., at p. 127, it is said: 
(493) "Another proposition insisted upon, which is sound in  

law and based on good morals, is that he who, would 
insist on strict performanEe must himself not be the cause of 
the breach. His own wrong can ne17er operate under the sanc- 
tion of law to his advantage. This may be regarded as funda- 
mental, and no authorities are necessary to support it." 

I n  Barton v. Gray, 57 Xich., 630, i t  is held that "The de- 
fense urged is not open to defendant for another reason: 'No 
person can be heard to complain of an injury caused by the act 
or conduct of a party to which he has consented, and no one 
who causes or sanctions the breach of an agreement can recover 
damages for its nonperformance or interpose i t  as a defense to 
an action upon the contract.' " 

I n  Thon$pson v. Pool., 147 N. Y., at p. 409, Andrews, J., says: 
"It makes no difference, as we contend, what the character of 
the original contract may be-whether one within or without 
the statute of frauds-the rule is well understood that if there 
is forbearance at the request of a party, the latter is precluded 
from iasisting on a performance at  the time originally fixed by 
the contract as a period for action." 

sheridan v. ATation, 159 Mo., 54, is very similar in principle 
to the one before us, and the opinion also finds support in Swain 
v. Seamana, 76 U .  S., 254. A line of cases in our State in ref- 
erence to renewing a contract obligation, barred by the statute 
of limitations, has strong analogy to the decision we now make. 
The statute provides that such an obligation can only be re- 
newed by a writing signed by the party charged. I n  Hayrnore 
v. Commissioners, 8 5  N. C., 268, i t  is held that "The defend- 
ants mill not be allowed to set up the statute of limitations in  
bar of the plaintiff's claim, when the delay, which would other- 
wise give aperation to the statute, has been induced by- the re- 
quest of the defendants expressing or implying their engage- 
ment not to plead it." There are many other authorities with 

us to like effect. 
(494) We hold that on principle and authority the defend- 

ants are estopped from pleading the statute of frauds in 
this case or from denying their obligation under the contract, 
and the plaintiffs are entitled to the decree and specific per- 
formance as prayed for in the complaint. 

I t  has been suggested that the estoppel is not pleaded, but 
this suggestion is without force. There is some doubt if a plain- 
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tiff is reqired to plead an estoppel in order to avail himself of 
5t, except in reply to a counterclaim. Stancill v. James, 126 
N.  C., 190. But the more complete answer is that all the facts 
which go to make out the estoppel are set out. Everything does 
appear in the pleading which goes to make out this position, 
except simply claiming it as an estoppel in terms, and this is 
not of the substance. 

There is no reversible error in the record, and the judgment 
below is 

Affirmed. 

CLARK, C. J., did not sit on the hearing of this appeal. 

Cited: Product bo. v. Durn, 142 &. C., 474; Trogden IY. 
William, 144 N. C., 202, 6 ;  HardXe v.. Ward, 150 N. C., 391. 

WITHERINGTON v. HERRING. 

(Filed 6 March, 1906.) 

Trusts-Revocation. 

1. The words, in a letter from plaintiff's intestate to the defendant, 
"Until I give you further instructions, hold the sum of $1,000 for 
the support of my (natural) child in case of my death, for such 
a time as it may hold out," create a trust and not an agency that 
would expire with the death of the principal. 

2. The trust was not revoked by the will which requests testator's wife 
to carry out his wishes in regard to the care and custody of the 
child, but makes no provision for the child beyond the request to  
his wife, and there is no instruction or reference in the will to this 
fund and no further instructions were sent to the defendant. 

3. To create a trust, no technical terms need be used. It is sufficient 
if the language shows the intention to create a trust, clearly points 
out the property, the disposition to be made of it and the bene- 
ficiary. 

4. A power of revocation may be reserved and is perfectly consistent 
with the creation of a valid trust. If never exercised during the 
lifetime of the donor and according to the terms in which it is re- 
served, the validity of tbp trust remains unaffected. 

ACTION by M. S. Witherington, Administrator, with the will 
annexed, of W. A. Herring, against N. B. .Herring, heard at  
the November Term, 1905, of WILSON. From a judgment for 
the defendant, the plaintiff appealed. 

140-24 369 * 
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Ma,& Squires, Shepherd cE Shepherd and Aycoclc d? Dawiels 
for the plaintiff. 

Connor & Connor, F. A. Woodard and G. E. McCuZlelz for 
the defendant. 

(496) CLARK, C. J. W. A. Herring, resident in Mississippi, 
assumed the care, education and support of his natural 

child which, through his brother, the defendant, Dr. N. B. Her- 
ring, he placed in  the custody of a lady in  this State. There 
came into the hands of said defendant the sum of $1,500, which 
he had collected for W. A. Herring, in  regard to which the lat- 
ter wrote Dr. Herring, 19 April, 1902 : ('Retain what means of 
mine you have on hand pntil I am able to think and act further, 
and if I never do, use as you see proper as in the first arrange- 
ments made." Again, on 13 September, 1902, W. A. Herring 
wrote Dr. N. B. Herring in regard to the care and custody of 
the child, and added : "In the meantime, until I give further in- 
structions, hold the sum $1,000 and what of the first fund is 
left, for the support of the child in case of my death, for such 
a time as it may hold out.', I n  January, 1903, W. A. Herring 
died without having given any further instructions, and N. B. 
Herring, having already disposed of part of this fund according 
to his instructions, in  the support and care of the child, there 
was in his hands, at  the death of W. A. Herring, $868.97, unim- 
bursed. I n  the first item of his will, the latter mentions this 
child and states that he has supported her from her birth and 
will continue to do so if he lives, but if he should die first, he 
turns over the care and custody of the child to his wife, and 
requests her to carry out his wishes in regard to the child, and, 
after beqeuathing and devising certain property to his wife, 
there is a residuary clause in the will in  favor of his nieces, but 
there is no provision for the child beyond the above request to 
his wife. There is no instruction or reference in the will to 
this fund and none was sent by W. A. Herring to Dr. N. B. 
Herring, subsequent to the above letter of 13 September, 1902. 

This action is by the personal representative of W. A. Her- 
ring to recover the fund in  hands of N. B. Herring. There is 
no aIlegation that i t  is needed for the payment of debts, and 

the only question is whether N. B. Herring held the fund 
(497) as trustee, or as an agent, whose agency would expire 

with the death of his principal. 
The words, "until I give further instructions, hold the sum of 

$1,000 and what of the first fund is left, for the support of t'he 
child in  case of my death, for such a time as i t  may hold out," 
clearly indicate a trust. There were no. further instructions, 
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and there is no provision for the child in the will. The rela- 
tionship and the attitude of the father as to the custody, care 
and education of the little girl, both in  his correspondence with 
his brother and by the request made of his wife in his will, 
strengthen our view that he had no intention to revoke the trust 
by implication, and there is no express revocation. 

The declaration of a trust in personalty is not required to be 
in writing, and if in  writing, it may be contained in  letters or 
other writings. 28 Am. and Eng. Enc. (2  Ed.), 880. Indeed, 
section 7 of the statute of frauds has not been re-enacted in  this 
State. Ib., 876. No technical terms need be used. I t  is suf- 
ficient if the language used shows the intention to create a trust, 
clearly points out the property, the disposition to be made of it, 
and the beneficiary. 1 Bispham Eq., sec. 71; 28 Am. and Eng. 
Enc. (2  Ed.), 910. 

A power of revocation may, however, be reserved and is per- 
fectly consistent with the creation of a valid trust. I f  never 
exercised during the lifetime of the donor and according to the 
terms in which it is reserved, the validity of the trust remains 
unaffected. 28 Am. and Eng. Enc. (2 Ed.), 900, 950; Stone v. 
Hackett, 78 Mass., 227; Kelley v. Show, 185 Mass., 288; 1 
Beach Trusts, sec. 81, and cases cited. The trust was not re- 
voked, and the defendant should proceed to execute it. 

No Error. 

THORNTON v. HARRIS. 
(498) 

(Filed 13 March, 1906.) 

Churches-Trustees-Vacancies-Deeds-Schools. 
1. The provisions of Revisal, secs. 2670-1, which confer upon any church 

the right to  appoint trustees to hold its property and to fill vacan- 
cies, etc., apply only to such property and not to property held in 
trust for a "Baptist church and for the education of the youths of 
the colored race." 

2. In a contest between two committees, each claimmg to be the right- 
ful board of trustees, t o  hold the same title in trust for the same 
beneficial owner, the title does not come in controversy. 

3. Upon the death of the last survivor of a board of trustees named in 
a deed for property to be used as a "Baptist church and for the 
education of the youths of the colored race," their successors will 
be appointed under Revisal, sec. 1037, by the clerk of the court. 

4. Where a deed conveyed property "in trust for purposes of a school- 
house for the education of freedmen and children, irrespective of, 
race," a lease of the property by the trustees for 200 years "to be 
used as a Baptist church and for the education of the youths of 
the colored race," is wholly unauthorized and in violation of the 
power conferred by the ded.  
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ACTION by M. F. Thornton and others against Jno. W. Har- 
ris and others, heard by Judge B. F. Long and a jury, at the 
September Term, 1905, of WARREN. From a judgment for the 
plaintiffs, the defendants appealed. 

Tusker Polk and Pittman & Kerr for the plaintiffs. 
Walter A. Montgomery for the defendants. 

CLAXE, C. J. On 11 March, 1870, S. P. Arrington conveyed 
to trustees named in the deed a certain lot in Warrenton "in 

trust, nevertheless, for the purposes of a site for a school- 
(499) house to be used for the education of freedmen and chil- 

dren, irrespective of race or color." On 9 September, 
1874, a majority of the trustees named in the aforesaid deed 
executed a lease of said premises for 200 years to Lem Thorn- 
ton and six others, as trustees, in consideration of twenty dol- 
lars, ten dollars thereof payable at the end of 100 years and 
the other ten dollars to be paid at the termination of lease, the 
rent to be "applied to school purposes" and the property "to be 
used as a Baptist church and for the education of the youths 
of the colored race." The property has ever since been so used. 
The three surviving trustees named in the deed of 1874 have 
filled the four vacancies caused by death, and these seven are 
the plaintiffs. The Baptist congregation (colored) which has 
been using the premises, in March, 1905, filled the four vacan- 
eies by an election by the congregation, and took possession of 
the property, and on 17 April, 1905, the congregation removed 
the three surviving trustees named in the lease of 1870, and 
elected three others in their stead. The seven trustees thus 
elected by the congregation are the defendants. The defend- 
ants claim the right of the congregation to thus fill vacancies 
and remove trustees at will under authority of Revisal, sees. 
2670, 2671, which confer upon any church the right to appoint 
trustees to hold its property, and to fill vacancies and remove 
trustees at mill. The plaintiffs contend that such provisions 
apply only to church property and not to property held in trust 
'(for the Baptist church and for the education of the youths of 
the colored race,". and that for such purposes, it being not ex- 
clusively church property, the trustees appointed in the convey- 
ance of 1874 should hold the property. This was correctly so 
held by his Honor. 

I t  is t r ~ ~ e  that in an action of ejectment the plaintiff must 
recover upon the strength of his own title. But, here, the title 
does not come into controversy. As was said in the similar case 
of Simmons v. Allison, 118 N. C., 767: "The nature of an 
action is-not determined by the prayer, but by the body of the 
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complaint. * * * There is no element of the action (500) 
of ejectment in this case, neither in fact nor techni- 
cally." The beneficial owner and occupant, the congregation 
and the school, are the same, whether the plaintiffs are the 
rightful trustees or the defendants. The title is the same. The 
defendants have no title whatever, unless as substituted trustees 
they are entitled to take the place of the plaintiffs. The law, 
.brushing aside technicalities, looks to the substance. Upon the 
facts alleged and proved, this is simply nothing more than a 
contest between two committees, each claiming to be the right- 
ful board of trustees, to hold the same title in trust for the 
same beneficial owners. We adjudge that the defendants have 
no claim, it not being a trust purely for the church. The three 
plaintiffs, who were on the original board, are entitled to exe- 
cute their trustas.against these defendants-and to the proc- 
ess of the court to be restored to their functions. Upon the 
death of the last survivor, their successors will be appointed by 
the clerk of the court. Revisal, see. 1037. 

But i t  may well be inquired into, upon proper proceedings 
and by the proper parties, whether the plaintiffs have any claim 
to hold the possession, upon their own showing, except against 
mere trespassers. The deed of 1870 conveyed the property "in 
trust for purposes of a schoolhouse for the education of freed- 
men and children, irrespective of race." The lease of 1874 of 
the property for 200 years (at a renkal of ten dollars, payable 
respectively one hundred and two hundred years after date), "to 
be used as a Baptist church and for the education of the youths 
of the colored race," is wholly unauthorized, and in violation of 
the power conferred by the deed of 1870. What effect, if any, 
the statute of limitations will have, and who are entitled to 
bring proceedings to enforce the trust, we need not now decide. 

No Error. 

CHADBOURN V. DURHAM. 
(501) 

(Filed 13 March, 1906.) 

Where the solvent sureties paid the amount due on a judgment against 
the principal and the sureties and caused the same to be assigned 
for their benefit, and the plaintiff was designated as agent to collect 
what he could from the insolvent sureties, and as such agent held 
the balance due on the judgment and in pursuance of this arrange 
took, took from the defendant, an insolvent surety, a note and mort- 
gage which was to be in full payment of his liability on said judg- 
ment: Held, that  a judgment for the full amount of the note was 
proper, the pro rata due from the defendant being more than the 
amount of the note. ni3 
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ACTION by W. H. Chadbourn against R. I. Durham and wife, 
M. Della Durham, to foreclose a mortgage, heard by Judge M .  
N. Justice and a jury, at the January Term, 1905, of PENDEB. 
From a judgment for the plaintiff, the defendants appealed. 

E. K. Bryan and J .  T. Bland for the plaintiff. 
J. D. Kew and Stevens, Beasley & Weeks for the defendants. 

HOKE, J. The plaintiff and defendants and some others 
were sureties on the bond of E. M. Johnston, ex-sheriff of Pen- 
der County. Said Johnston, having failed to account properly 
for count~c funds, judgment was rendered against him and his 
sureties for $5,075.85. The property of said Johnston was sold 
to satisfy said judgment, and several thousand dollars was real- 
ized from said sale, leaving a balance due. The solvent sureties, 
the plaintiff being among them, paid the amount due to the 
county for their benefit and protection. The plaintiff was des- 

ignated as agent to collect what he could on the respect- 
(502) .ive amounts due by the insolvent sureties, and, as such 

agent, holds and controls the balance due on the judg 
ment against Johnston and others. In  pursuance of this ar- 
rangement, the plaintiff took from the defendant, who was an 
insolvent surety, the note for $150, secured by the mortgages 
sued on. Both the plaintiff and the defendant testified that the 
same was given by Durham in payment of the amount due from 
him on the judgment aforesaid, and that it was to be in full 
payment and discharge of any and all liabilities of said Dur- 
ham on the judgments. I t  was found that the pro rata due 
from the defendant was more than the amount of the note. 

On these facts, the court correctly instructed the jury that if 
they believed the evidence, they would render a verdict for the 
full amount of the note' and interest. The jury so rendered the 
verdict, and judgment was thereupon rendered for the plaintiff. 

There is no error, The note was given by Durham in pay- 
ment of the pro rata amount due from him on t$e judgment, 
and was to protect him from further liability. The plaintiff is 
in a position to comply with the agreement and the judgment of 
foreclosure is affirmed. Both the plaintiff and the defendant 
having testified that on payment of the note and interest Dur- 
ham would be relieved of any and all liability by reason of the 
judgment, the final decree should be so drawn as to afford him 
protection in accordance with this stipulation. . 

Affirmed. 
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MACHINE CO. v. OWINGS. 

(Filed 13 March, 1906.) 

Election of Remedies-Action for Fraud-Action om Notes- 
Estoppel. 

1. An action by the plaintiff on the notes of the defendant for the pur- 
chase price of certain machines, pursued to judgment and uncol- 
lected, is not a bar to an action to recover damages for fraud and 
deceit on the part of the defendant in procuring the sale. 

2. The doctrine of election is based on the theory. that there are incon- 
sistent rights or remedies of which a party may avail himself, and 
a choice of one is held to be an election not to pursue the other, 
but the principle does not apply to co-existing and consistent rem- 
edies. I 

ACTION by the Standard Sewing Machine Co. against D. A. 
Owings, heard by Judge E. B. Jones, at the October Term, 
1905, of CRAVEN. 

The plaintiff, holding notes of defendant for the purchase 
price of certain machines, had instituted two actions on same 
against defendant, and said actions having been consolidated, 
plaintiff obtained judgment on said notes against defendant at 
May Term, 1905, of CRAVEN. Defendant, having filed his peti- 
tion in bankruptcy, obtained an order from the District Court, 
staying further proceedings in that cause in enforcement of 
said judgment. Thereupon plaintiff, on 29 July, 1905, insti- 
tuted this action to recover damages for fraud and deceit on 
part of defendant, by which plaintiff had been induced to sell 
defendant said machines; and on this action an order for arrest 
was issued and defendant gave bond as required by the statute. 

This last cause, coming on to be heard at October Term, 
1905, on motion, the order of arrest was discharged and the 
surety on the bail bond relieved of all responsibility on same, 
the court holding that the prosecution of the action on the 
notes and obtainiqg judgment thereon was a bar to any action 
for fraud and deceit in procuring the sale of the ma- 
chines. Plaintiff excepted and appealed. (504) 

Simmons & Ward for the plaintiff. 
Ernest M. Green for the defendant. - 
HOKE, J., after stating the case: No reason occurs to t ~ s  

why a suit by plaintiff on the contract, pursued to judgment, 
uncollected and apparently uncollectible, should bar an action 
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to recover damages for fraud and deceit on the part of defend- 
ant, and by means of which the sale was procured. Both 
actions are consistent in theory, and both in affirmance of the 
sale. The remedies, in this jurisdiction at  least, while con- 
sistent, are nof always entirely co-extensive, nor are the dam- 

> ages necessarily the same. The weight of authority is also 
against the position of defendant. 

I n  7 Enc. P1. & Practice, 362, the doctrine is stated as fol- 
lows: "As already stated, the principle does not apply to all 
co-existent remedies. As regards what have been termed con- 
sistent remedies, the suitor may, without let or hindrance from 
any rule of law, use one or all in a given case. He  may select 
and adopt one as better adapted than the others to work out 
his purpose, but his choice is not compulsory or final, and, if 
not satisfied with the result $of that, he may commence and 
carry through the prosecution of another. Thus, where a sale 
of chattels is induced by the fraud of the vendee, the vendor 
may prosecute the vendee for the price of the articles in one 
action, and in another for damages on account of the fraud; 
both proceeding on the theory of ratifying the sale. But he 
can not maintain either if he has rescinded the sale, or if, on 
the theory of rescission, he has resorted to replevin to recover 
the property. No suitor is allowed to invoke the aid of the 
courts upon contradictory principles of redress upon one and 

the same line of facts." I n  3 Words and Phrases Judi- 
(505) cially Defined, p. 2338, it is said: "The whole doctrine 

of election is based on the theory that there are incon- 
sistent rights or remedies of which a party may avail himself, 
and a choice of one is held to be an election not to pursue the 
other. The principle does not apply to co-existing and con- 
sistent remedies." These statements of the doctrine are sup- 
ported by well considered decisions, and are very generally 
accepted as correct. Whitt ier 11. Collins, 15 R. I., 90; Bacon 
v. Moody, 117 Ga., 207; Austen v. Decker, 109 Iowa, 1 0 9 ;  
Black v. Miller, 75 Mich., 323. 

We are referred by defendant to Palmer v. Preston, 45 Vt., 
154, and Cuylas v. R. R., 76 N. Y., 609, as cases sustaining 
his position. While the language of the court in these two 
opinions certainly tends to support the defendant's claim, we 
doubt if either is an authority in  his favor. As decisions, both 
might very well be distinguished on grounds not inconsistent 
with our present opinion. I f ,  however, the construction put 
upon these cases by the defendant be the true one, we hold that 
they are not in this respect well considered, and that the bet- 
ter doctrine is to the contrary, ag heretofore stated. 
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There was error in  discharging the order of arrest and re- 
lieving the surety on the bail bond. The same will be set 
aside and the cause remanded to be proceeded with in accord- 
ance with the law. 

Error. 

FISHER v. NEW BERN. 

(Piled 13 March, 1906.) 

Cities and Towns-Electric Plant-Commission--Negligence- 
Corporate Liability. 

1. Where the charter of the defendant city authorized i t  to operate an 
electric light plant for the purpose of furnishing lights to the in- 
habitants of the city and to charge for the use of said lights when 
furnished to private consumers, the city is responsible for the negli- 

. gence of the commission established by chapter 41, Private Laws 
1903, for the management and control of the plant. 

2. Cities and towns, when acting in their ministerial or corporate char- 
acter in the management of property used for their own benefit or 
profit, discharging powers and duties voluntarily assumed for their 
own advantage, are liable to persons injured by the negligence of 
their servants, agents and officers; and i t  is immaterial whether 
such servant, agent or officer be a corporation or an individual. 

3. Where powers are granted to cities and towns for public purposes, 
exclusively, they belong to the corporate body in its public, political 
or municipal character. But if the grant was for the purpose of 
private advantage and emolument, though the public may derive 
a common benefit therefrom, the corporation quoad hac is to be 
regarded as  a private company. 

4. Where a live electric wire had broken and fallen down in the street, 
winding i t  up in a coil and hanging it up on an electric light pole 
about five and a half or six feet from the ground, in the portion 
of a city frequented by many people and permitting i t  to remain 
suspended for two days, is evidence of negligence. 

6. The duty imposed upon persons and corporations maintaining wires 
charged with electricity, upon the public streets and highways, to 
exercise a high degree of care for the protection of persons using 
such highways is imperative. 

ACTION by John H. Fisher, Administrator of Boss Cobb, 
deceased, against City of New Bern, heard by Judge 
H .  R. Bryan  and a jury, at  the November Term, 1905, (507) 
of CRAVEN. 

This was a civil action for damages alleged to have been 
sustained by the plaintiff by reason of the death of his intes- 
tate, caused by the negligence of the defendant. The testi- 
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mnony, which upon demurrer must be taken as true, showed 
0 that the defendant is a municipal corporation, having the usual 

powers and duties conferred and imposed upon cities and towns 
in this State. Section 54, chapter 82, Private Laws 1899, en- 
titled "An Act to Incorporate the City of New Bern," provides 
"that the board of aldermen are authorized and empowered 
to construct or buy, maintain and operate an electric plant for 
the purpose of furnishing light to the inhabitants of said city, 
water works system and sewerage system, and the said board 
of aldermen are authorized and empowered to charge reason- 
able prices for the use of said light, water and sewerage, when 
furnished, to private consumers." Section 55 empowers the 
city to issue bonds when the proposition to do so has been ap- 
proved by the qualified voters, for the purpose of buying or 
erecting a system of light and water, etc. Pursuant to the 
power vested in  the board of aldermen by this act, they pur- 
chased a water and sewerage plant and erected an electric light 
plant. The charter was amendd  by chapter 41, Private Laws 
1903, and the sections of this statute pertinent to the questions 
presented by this appeal, provide that, for the proper manage- 
ment of the water, sewer and electric light systems, a commis- 
sion is established. The members of the commission are named 
in the act and their terms prescribed. At the expiration of 
such terms, their successors are to be elected in the manner 
provided for the election of the mayor of the city. The commis- 
sion is riven entire su~ervision and contrbl of the maiu t s  

0 

nance, management, etc., of said systems, with power to k x  
rates for light, water and sewerage, subject to an appeal 

(508) to the board of aldermen. Provision is made for pay- 
ing the expenses of maintaining and operating the sys- 

tems, and payment of interest on the bonds from rates, etc., 
and the surplus is directed to be held for a sinking fund to 
discharge the principal of the bonds when due. The commis- 
sion is required to make quarterly reports to the mayor and 
board of aldermen of receipts and disbursements, and is given 
power to employ servants and agents to operate the systems, 
and to discharge them, etc. 

The commission appointed by the Act of 1903 were in con- 
trol of the electric light plant when the plaintiff's intestate 
received the injury from which he died. The plaintiff's evi- 
dence showed that on the night of 22 March, 1904, the electric 
wire on Queen street was down at Five Points, at  the police 
round house. The wire was broken by an engine. The chief of 
police who saw the wire down, telephoned for the electrician 
employed by the commission, whose duty it was to put up wires 
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and attend to the line. When the electrician came to the place 
at which the wire was down, he said that the wire was not 
dangerous; that it could wait until morning. E e  wound up the 
wire in a coil and tied i t  with one end,of the wire so that i t  
would not come undone. He hung it up on the electric light 
pole, at the corner of Rountree street, as high as he could reach, 
about five and a half or six feet from the ground. I t  did not 
seem to be a live wire. I t  was the wire to a lamp. The chief 
of police also telephoned to the mayor about the wire, who 
directed him to see the railroad agent about it-said he had 
nothing to do with it. Large numbers of people generally con- 
gregate at  the place where the wire was down. When the chief 
of police found the wire in the street, the current was on it. 
The electrician said that it was not a live wire and there was 
no danger in it. I t  supplied a 16-candle power light, the 
same wire which was run in all houses. Two nights 
afte? the wire was broken, the deceased, walking (509) 
along the sidewalk, stepped on it and was killed. I t  
was raining. There was some controversy in respect to the 
appearance of the body of the deceased after death. The de- 
fendant interposed a demurrer to the evidence, which was over- 
ruled. Verdict .for plaintiff, judgment, and appeal by de- 
fendant. 

W. W. Clark for the plaintiff. 
W. D. McIver for the defendant. 

CONNOR, J. The defendant's principal contention is pre- 
sented by its exception to the following instruction : "Chapter 
41, Private Laws 1903, does not create the water and light 
commission into a separate corporation. The act makes the 
commission officers and agents of the city of New Bern, and if 
the jury find that the commission was negligent, the city would 
be responsible for such negligence." His Honor correctly con- 
strued the 'statute and drew the proper conclusion in regard to 
the relation established between the commission and the de- 
fendant. The Act of 1903, read in connection with sections 54 
and 55, chapter 82, Private Laws 1899, simply establishes a new 
and separate agency for the management and control of the 
water, sewerage and light systems. The vice in the defendant's 
contention lies in the assumption that the board of aldermen 
constitute the municipal corporation. I t  is no more the politi- 
eal entity created by the charter than the Legislature is the 
political entity called the State. Both are mere governn?ental 
agencies, established for enabling the people to deqlare and 
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enforce their sovereign will and purpose. I t  is entirely im- 
material whether the commission is responsible to or under 
the control of the board of aldermen. Both are responsible 
to the municipality, which, for the dual purpose of local self- 
government and performing such other and appropriate powers 
as are conferred by the charter, is created by the Legislature 

under the provisions of the Constitution, Article 8, sec- 
(510) tion 4. I f  the Legislature had made the commission a 

corporation, the result would have been the same. I t  is 
competent and not unusual for municipal corporations, for 
convenience in carrying on their varied functions, to use com- 
missions, made bodies corporate; when done, the corporation is 
a mere agency employed by the municipality with the power 
of visitation and control in the same manner as if an individual 
was employed. Such corporations occupy similar relations to 
the municipality, as the University, the hospitals and the State 
prison do to the State. They are governmental agencies. Their 
liability to be sued depends upon the purpose for which they 
are created. When they are simply agencies of the State, such 
as counties, they may not be sued for torts committed by the 
agents, as held in  White v. Commissioners, 90 N .  C., 437, and 
many other cases. If ,  as in  cities and towns; they have both 
governmental and business corporate powers conferred, their 
liability to suits for the torts of their servants and agents de- 
pends upon the sphere of activity in which the wrong com- 
plained of is committed. I n  so fa r  as a municipal corporation 
is engaged in the discharge of powers and duties imposed upon 
it by the Legislature as governmental agencies of the State, 
they are not liable for breach of duty by their officers; in  that 
respect, the officers are the agents of the State, although selected 
by the municipality. When acting in  their ministerial or 
corporate character in the management of property used for 
their own benefit or profit, discharging powers and duties vol- 
untarily assumed for their own advantage, they are liable to 
an action to persons injured by the negligence of their servants, 
agents and officers; and it is immaterial whether such servant, 
agent or officer be a corporation or an individual. Moff i t t  v. 
Asheville, 103 N.  C., 237, in  which the authorities are cited 
and reviewed by MR. JUSTICE AVERT; Willis v. New Bern, 118 
N. C., 137. "The distinction is between the exercise of its 

legislative powers, which it holds for public purposes 
(511) and as a part of the government of the country, and 

those private franchises which belong to it as a creation 
of the law. Within the sphere of the former, it enjoys the 
exemption of the government from responsibilities for its own 
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acts and for the acts of those who are independent corporate 
oficers, deriving their rights and duties from the sovereign 
power." Mcllhenney v. Mrilrnington, 127 N. C., 146; Ingersoll 
Pub. Corp., 415; M ~ i m i l i a n  v. Mayer, 62 N. Y., 160; 1 
Smith Mun. Corps., see. 807. 

While it must be taken that one of the purposes of the de- 
fendant in erecting a system of electric lights was the illumi- 
nation of its st~eets, it is.equally manifest that in addition 
to such purpose, was that of selling power to its citizens for 
their private residences and stores. Section 54, chapter 82, 
Laws 1899, expressly confers this power, and the amendment 
of 1903, chapter 41, in no way limits it. 

Without expressing any opinion upon the suggestion that 
the lighting its streets is a governmental function, if that was 
the sole purpose for which its plant was erected and was being 
operated, it would seem clear that as the portion of its charter 
referring to an electric plant gives it the right to generate and 
sell power, we must conclude that it was exercising this right. 
Nelson, C. J., in Bailey v. The Nayor, 3 Hill, 531, discussing 
the question, says: "As the powers in question have been con- 
ferred upon one of these public corporations, thus blending 
in a measure those conferred for private advantage and 
emolument with those already possessed for public purposes, 
there is some difficulty, I admit, in separating them in my 
mind and properly distinguishing the one class from the other, 
so as to distribute the responsibility attaching to the exercise of 
each. But the distinction is quite clear and well settled, and 
the process of separation practicable. To this end, regard 
should be had, not so much to the nature and character of the 
various powers conferred, as to the object and purpose of the 
Legislature in conferring them. If granted for public 
purposes, exclusively, they belong to the corporate body (512) 
in its public, political or municipal character. But if 
the grant was for the purpose of private advantage and 
emolument, though the public may derive a common benefit 
therefrom, the corporation quoad hac is to be regarded as a 
private company. I t  stands on the same footing as would any 
individual or body of persons upon whom the like special fran- 
chises had been conferred." I n  that case, the plaintiff sued for 
the negligent construction of a dam across the Croton river by 
the agents of the city. The work was done under the control 
of commissioners, appointed by the Legislature. The same 
argument was made as in this appeal. The court said in re- 
sponse thereto that the city was under no obligation to accept 
the charter on amendments, but, having done so, it was bound 
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for the acts of a commission appointed by the Legislature. 
That case has been uniformly followed by the courts of New 
York and other States. I n  Chicago v. XeZx, 202 Ill., 545, it is 
said: "The injury to the plaintiff did not arise from negligence 
in the use of its hydrant for the purpose of extinguishing fire. 
The business of selling water to inhabitants and street sprink- 
ling contractors is not an exercise of the police power, and 
the city is not exempt from liability for negligence in main- 
taining such a system." 

The conclusion is irresistible that the commission was the 
agent of the city, and that upon the maxim respondeat supe- 
rior, it must answer for any injury sustained by its negli- 
gence. 

In  respect to the merits of the case, his Honor properly 
instructed the jury that "negligence is the failure to observe, 
for the protection of the interest of another person, that'.degree 
of care, precaution and vigilance which the circ~mstances justly 
demand, whereby such other person suffers injury." I t  hardly 
admits of argument that hanging a live wire on a pole, in the 
manner testified to by all of the witnesses, in the portion of a 

city frequented by many persons, and permitting it to 
(513) remain suspended for two days, in the place and under 

the circumstances testified to, is evidence of negligence. 
We see no reason to modify the language of COOK, J., in 
Mitchell v. Electric Co.. 129 N. C.. 166. The dutv imposed " L 

upon persons and corporations maintaining wires charged with 
electricity, upon the public streets and highways, to exercise a 
high degree of care for the protection of persons using *such 
highways, is .imperative. The defendant insists that the wire 
with which the plaintiff's intestate came in contact, causing his 
death, was charged with a current of only 110 voltage, and 
could not produce death. The evidence shows that, notwith- 
standing the theory of the electrician, i t  did cause death. He 
was mistaken either in the voltage or its effect upon a human 
body. The man either touched it, as contended by the de- 
fendant, or stepped on it, as contended by the plaintiff and as 
found by the jury, and was instantly killed. 

Persons controlling so dangerous and subtle an agency as 
electricity must not be permitted to theorize in regard to its 
probable effects, or speculate upon the chances of results affect- 
ing human life. The wires must be either insulated or placed 
beyond the danger line of contact with human beings, using the 
public streets in a lawful way. While the testimony regarding 
the manner in which the contact was brought about is con- 
flicting, the jury have, upon a fair and impartial instruction, 
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accepted the plaintiff's view. The questioo of contributory 
negligence was properly submitted. We find no error in  the 
rule laid down in regard to the measure of d a m a p .  The 
judgment must be 

Affirmed. 

Cited: White v. New Berm, 146 N. C., 452; Metz v. Ashe- 
uille, 150 N.  C., 752; Little v. Lenoir, 151 N.  C., 418; Light 
Co. v. Comrs., ib., 560. 

GRIFFIN v. LUMBER GO. 
( 514) 

(Filed 13 March, 1906.) 

Contracts-Deceit--E'rau.&Deeds-Damages-Market Value 
-Instructions-Harmless Error. 

1. Where the parties made a contract for the sale of certain timber, 
reserving a well-defined class of trees, and defendant undertook to 
reduce the contract to writing, in accordance with its terms, but 
knowingly included the reserved timber and falsely represented to 
plaintiff that said timber was reserved in the deed, and by means 
of this false representation,, procured the execution of the deed, the 
plaintiff has a cause of actlon for deceit, and this is not dependent 
upon the removal of the timber. 

2. Where a party signs the paper writing which he intended, but is in- 
duced to do so by means of some false representation, this is fraud 
in the representation or treaty, and not in the f a c t m .  

3. Before signing a deed the grantor should read it, or, if unable to do 
so, should require i t  to be read to him, and his failure to do so, 
in the absence of any fraud or false representation as to its con- 
tents, is negligence, for the result of which the law affords ho 
redress, but when fraud or any device is resorted to by the grantee 
which prevents the reading, or having read, the deed, the rule is 
different. 

4. One who chooses to  make positive assertions without warrant shall 
not excuse himself by saying that the other party need not have 
relied upon him. He must show that his representation was not in 
fact relied upon. 

5. In  an action for deceit in falsely securing the execution of a deed, 
conveying timber which was reserved, where the defendant re- 
quested the court to  instruct the jury that the extent of his liability 
was the "market" value of the timber a t  the date of the deed, there 
was no error committed in giving the instruction with the word 
"market" stricken out, the court saying that while the market 
value should be considered as evidence of its value, i t  should not 
control-the question was, what was its real value. 

6. Where the court instructed the jury that the burden was upon the 
plaitltiff to show the alleged fraud by testimony clear, cogent and 
convincing, and in concluding the charge, said: "The burden of all 
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the issues is on the plaintifi, and the jury can not find any one in 
their favor unless upon the greater weight of the testimony," the 
last remark, considered in the light of the charge given in the 
beginning, could not have misled the jury. 

(515) ACTION by John D. GAffin and another against the 
Roanoke Railroad and Lumber Company, heard by 

Charles M. Cooke and a jury, at the December Term, 1905, 
of MARTIN. 

Plaintiffs alleged that on 1 November, 1899, they made a 
par01 agreement with defendant company to sell to it all of the 
timber on their land measuring twelve inches at the stump 
when cut, except the long leaf pine, which was expressly re- 
served. Defendant's agent, with whom the agreement was 
made, proposed that he would prepare the deed, to which plain- 
tiffs assented. Thereafter said agent presented to them for 
execution, a deed which he stated was drawn in accordance with 
said agreement. Plaintiffs were unable to read the deed and 
requested the said agent to do so. After reading a few lines 
he said that he did not have time to read the remainder, but 
assured plaintiff that i t  was drawn in accordance with their 
agreement and that the long leaf pine was reserved. Relying 
upon said representation, plaintiffs executed the deed. Plain- 
tiffs thereafter learned the long leaf pine timber was not re- 
served from the operation of the said deed; that the representa- 
tion made by defendant's agent that said timber was reserved 
was false and fraudulent. That thereafter the defendant sold 
and conveyed the said timber, including the long leaf pine, 
to the Dennis Simmons Lumber Company for value and with- 
out notice of the fraud which had been practiced upon plaintiffs. 
That by reason of the conveyance of said timber to said lum- 
ber company, plaintiffs have no remedy against said purchaser 

to have correction of said deed. That the value of the 
(516) long leaf pine timber was $221. Defendant denied the 

material allegations, admitting the sale to the Dennis 
Simmons Lumber Co. I t  was conceded that no portion of the 
timber was cut from the land when the summons in this action 
was issued. His Honor permitted the plaintiffs to amend their 
complaint by alleging that the timber had been cut since the 
date of the summons. Defendant excepted. The court sub- 
mitted issues directed to the inquiry whether there was an 
agreement that the long leaf pine was reserved; whether the 
plaintiffs were induced to execute the deed by the false and 
fraudulent representations of the defendant's agent and the 
value of the long leaf pine timber. The jury responded to the 
issues affirmatively and fixed the value of the timber at $221. 
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Judgment was signed for plaintiffs, to which defen)dant ex- 
cepted and appealed. 

H. W. Stubbs for the plaintiffs. 
A. 0. Gaylord for the defendant. 

CONNOR, J. The record discloses a number of exceptions. 
The substantial merits of the controversy group themselves 
around three questions, all of which are properly raised upon 
the record and argued by counsel, orally and in his well con- 
sidered brief. At thk close of the entire evidence, defendant 
demurred and moved for judgment as of nonsuit pursuant to 
the statute. The first cause of demurrer is:  "Because no entry 
had been made by defendant or the Dennis Simmons Lumber 
Company and no timber had been cut by either, nor by anyone 
under their authority when the action was brought." De 
fendant maintains that no action can be maintained for injury 
to real estate, unless prior to the date of the writ, a trespass has 
been committed. This is undoubtedly true and if plaintiffs' 
action was for trespass, his Honor would have granted the 
lnotion for judgment of nonsuit. The plaintiffs' cause 
of action is for deceit, in that they have sustained an (517) 
actionable wrong by false and fraudulent representation 
of defendant's agent. The motion to nonsuit being founded 
upon the admission that the transaction is correctly stated in 
the complaint as testified to by plaintiffs, we may examine the 
proposition maintained by defendant from that point of view. 
The parties made a contract for the sale of certain timber, re- 
serving a well defined class of trees. Defendant's agent under- 
took to reduce the contract to writing, in accordance with its 
terms. He knowingly included the timber which was reserved 
and falsely represented to plaintiffs that said timber was re- 
served in the deed. By means of this false representation, he 
procured the execution of the deed. I t  would seem clear, both 
upon reason and authority, that by this conduct a right of 
action accrued to plaintiffs. If the matter had remained in 
this condition plaintiff could have brought an action in the 
nature of a bill in equity for correction of the deed or sued, as 
in trespass on the case, for deceit. Pasley v. Freeman, 3 Tenn., 
51 (2 Smith L. C., 1300) settled the principle that "A false 
affirmation made by the defendant with intent to defraud the 
plaintiff, whereby the plaintiff receives damage, is the ground 
of an action upon the case in the nature of deceit." Kent, C. J., 
in Upton v. Vail, 6 Johns., 181, after expressing his approval 
of the doctrine announced in Pasley v. Freeman, said: "The 
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case went not upon any new ground, but upon the application 
of a principle of natural justice, long recognized in the law, 
that fraud or deceit, accompanied with damage, is a good 
cause of action. This is as just and permanent a principle as 
any in our whole jurisprudence." I t  has been the accepted 
law in American jurisprudence and was discussed and adopted 
by this Court in an opinion containing a "mine of learning" by 
JUDGE BATTLE, in  March v. Wilson, 44 N. C., 144. After an 
exhaustive review of the English and American authorities, the 

learned Justice concludes : "The principle upon which 
(518) they were decided is-that where there was fraud by the 

defendant, either in  word or deed, resulting in  damage to 
the plaintiff, he might sustain an action on the case for such 
damage." Whatever doubt may have existed in  regard to the 
right to maintain an action for deceit relating to contracts for 
the sale of land respecting acreage, title, etc., is removed by the 
decision in Walsh v. Hall, 66 N. C., 233. DICK, J., after noting 
the general rule of caveat emptor, says: "But in cases of pos- 
itive fraud a different rule applies. * * * The law does 
not require a prudent man to deal with every one as a rascal, 
and demand covenants to guard against the falsehood of every 
representation which may be made as to facts which constitute 
material inducements to a contract. * " * If representa- 
tions are made by one party to a trade which may be reasonably 
relied upon by the other party-and they constitute a material 
inducement to the contract-and such representations are false 
within the knowledge of the party making them, and they cause 
loss and damage to the party relying on them, and he has acted 
with ordinary prudence in the matter, he is entitled to*relief in  
any court of justice. I n  our courts the injured party may 
bring a civil action in  the nature of an action on the case for 
deceit, and recover the damages which he has sustained; and if 
the remedy will not afford adequate relief he may invoke the 
equitable jurisdiction of the court to rescind the contract." 
The learned Justice concedes that in saying that the injured 
party who had been induced by false and fraudulent representa- 
tion to take a deed for a tract of land to which the grantor had 
no title, could maintain an action for damages "seems to be in 
conflict with previous decisions of this Court," citing Lytle v. 
Bird, 48 N. C., 222 ; Credle v. Swindell, 63 N.  C., 305. BYNUM, 
J., in Hill v. Brower, 76 N.  C., 124, says, "The maxim of 

caveat emptor does not apply in cases where there is 
(519) actual fraud." I n  that case the fraud consisted in a false 

and fraudulent representation in regard to the number of 
acres in a tract of land. Knight v. Houghtalling, 85 N.  C., 17 ; 
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Pollock on Torts, 272; Jaggard on Torts, 570. We think 
i t  clear that the plaintiffs, upon the facts testified to by them, 
had a cause of action for the fraud practiced by defendant's 
agent. This right is not dependent upon the removal of the 
timber. The plaintiff's case is very much strengthened by the 
fact that defendant company has reaped the fruits of the fraud 
of its agent by selling the timber to the Dennis Simmons Lum- 
ber Company, without notice of plaintiff's right to have cor- 
rection of the deed. Defendant, however, insists that the fraud 
practiced by its agent in procuring the execution of the deed 
was in the factum, and not in the treaty. That the deed was 
absolutely void-was not the act and deed of plaintiffs and its 
vendee acquired no title to the long leaf pine. I t  is true that 
the courts recognize the distinction between the two classes of 
fraud. I t  is possible that if defendant's contention was cor- 
rect, the measure of damages might be different. We are, how- 
over, of the opinion that the fraud praflticed upon the plaintiffs 
is in the representation or treaty; the plaintiffs signed the 
paper writing which they intended to sign, the fraud consists in 
the false representation by which such ~ignatures were obtained. 
The distinction is pointed out by BATTLE, J., in McArthur v. 
Johnson, 61 N.  C., 317, in which he says, "An instance of fraud 
in the factum is when the grantor intends to execute a certain 
deed, and another is surreptitiously substituted for it." Re- 
ferring to instances of fraud in the treaty or representation, he 
says: "In all of them it will be seen that the party knowingly 
executes the very instrument which he intended, but is induced 
to do so by means of some fraud in the treaty or some fraud- 
ulent representation or pretense." SHEPHERD, C. J., discussing 
the question in Medlin v. Buford, 115 N. C., 269, says: "A 
deed made by this species of fraud is said to be void, but i t  
will be found upon ertamination that this term is indiscrim- 
inately used in connection with any deed which may be 
avoided either by law or in equity. * * * The dis- (520) 
tinction between void and voidable deeds ]becomes highly 
important in its consequences to third persons, because nothing 
can be founded upon a deed that is absolutely void, whereas 
from those which are only voidable, fair titles may flow." The 
defendant insists that whatever rights or causes of action may 
have accrued to plaintiffs are forfeited by their failing to re- 
quire the deed to be read to them. That one of the essential 
elements of an action for deceit is that the fraud of the de- 
fendant was calculated to deceive and reasonably relied upon 
by plaintiffs. I t  is elementary learning that common prudence 
requires that before signing a deed the grantor should read it, 
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or, if unable to do so, should require it to be read to him, and 
&s failure to do so, in the absence of any fraud or false repre- 
sentations as to its contents, is negligence, for the result of 
which the law affords no redress. Xchool Committee v. Keslsr, 
67 /I. C., 443. But when fraud or any device is resorted to by 
the grantee which prevents the reading, or having read, the 
deed. the rule is different. MONTGOMERY, J., in Dellinger v. 
~ i l l k s ~ i e ,  118 N. C., 737, says: "It is plain that no deceit was 
practiced here. I t  was pure negligence in the defendant not to 
have read the contract. There i t  was before him, and there 
was no trick or device resorted to by the plaintiff to keep him 
from reading it." JUDGE BYNUM, in Hill v. Brower, supra, 
says:  he-representation of B and his exhibit of the map 
and plat of the land, and his calculation of the quantity, not 
only caused the defendant to make no survey, but put to sleep 
any further inquiry as to the quantity of the land. An actual 
survey was thus prevented by the artifice and contrivance of 
the other party." The present condition of the law upon the 

' 

subject is well stated in Pollock on Torts, 293. "It seems 
plausible at first sight to contend that a man who does not use 
obvious means of verifying the representations made to him 
does not deserve to bes compensated for any loss he may incur 

by relying on them without inquiry. But the ground 
(521) of this kind of redress is not the merit of the plaintiff, 

but the demerit of the defendant; and it is now settled 
law that one who chooses to make positive assertions without 
warrant, shall not excuse himself by saying that the other party 
need not have relied upon them. R e  must show that his repre- 
sentation was not in fact relied upon. * * * In  short, noth- 
ing will excuse a culpable misrepresentation short of proof that 
it was not relied on, either because the other party knew the 
truth, or because he relied wholly on his own investigation or 
because the alleged facts did not influence his  action at all. 
And the burden of proof is on the person who has been proved 
guilty of material misrepresentation." 

While we think that the conduct of defendant's agent when 
requested to read the deed was well calculated to mislead the 
plaintiffs and reasonably induce them to accept his positive 
assertion that the deed was drawn in accordance with the 
agreement, we note that recent decisions and text writers show 
a strong tendency to hold that the defense of negligence on 
the part of the plaintiff is not open to the defendant when 
sued for his positive fraud. Jagggard says: "The law recog- 
nizes, in many circumstances, the right of a man to rely upon 
the statements of another. * * * There is indeed a strong 
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indination on the part of courts to hold, without any qualig- 
cation, that a person guilty of a fraudulent misrepresentation 
can not escape the effects of his fault on the groufid of the 
injured party's intelligence." 1 Torts, 595. The Supreme 
Court of Illinois, in Lififiington v. Strong, 107 Ill., 295, say$: 
"The doctrine is well settled that, as a rule, a party guilty of 
fraudulent conduct shall not be allowed to cry 'negligence' as 
against his own deliberate fraud. Even when parties are deal- 
ing at arm's length, if one of them makes to another a positive 
statement, upon which the other acts (with the knowledgb of 
the party making such statement) in confidence of its truth 
m d  such statement is h o w n  to be false by the party making 
it, such conduct is fraudulent, and from it the party 
guilty of fraud can take no benefit. While the law (522) 
does require of all parties the exercise of reasonable pru- 
dence in the business of life, and does not permit one to rest 
indifferent in reliance upon the interested representations of 
an adverse party, still, as before guggested, there is a certain 
limitation to this rule, and, as between the original parties to 
the transaction, we consider that when it appears that one 
party has been guilty of hn intentional and deliberate fraud by 
which, to his knowledge, the other party has been misled or 
influenced in his action, he can not escape the legal canse- 
quences of his fraudulent conduct, by saying that the fraud 
might have been discovered had the party whom he deceived 
exercised reasonable diligence and care." Kilmer v. Smith, 77 
N. Y., 226. "If a bona fide inquiry be made in a proper 
quarter and a reasonable answer be given, a man may rest 
satisfied with the information and need not make further in- 
quiry." Kerr Fraud and Mistake, 256; 1 Big. Fraud, 
528; Fetter's Eq., 136; Biddle Warranty, section 326. The 
defendant has raised and discussed these questions upon a de- 
murrer to the evidence and upon requests to instruct the jury. 
His Honor correctly overruled both motions. The instructions 
in regard to the essential facts to be found by the jury in 
answering the issues are in strict accordance with the prin- 
ciples which we find approved by this and other courts. The 
defendant requested the court to instruct the jury that the ex- 
tent of its liability, if any, was the market value of the long 
leaf pines at the date of the deed. The word "market" was 
stricken out and the instruction given as asked, his Honor 

. saying, that while the market value of the pine should be con- 
sidered as evidence of their value, it should not control-the 
question was what was the real value of the long leaf pines 
as they were standing at the date of the deed. We do not 
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perceive any error in this instruction. There was no evidence 
that there was any market in which the value was fixed. 

(523) The plaintiffs were entitled to the value of their prop- 
erty. His Honor instructed the jury that the burden 

was upon the plaintiffs to show the alleged fraud by testimony 
clear, cogent and convincing; that the rule in that respect 
was the same as in an action to correct the deed. I n  con- 
cluding the charge he said: "The burden of all these issues 
is on ;he and the jury can not find any one in their 
favor unless upon the greater weight of the testimony." TO 
this defendant excepted. Without discussing the question 
whether, in an action of this character, the rule laid down by 
his Honor is applicable, we do not think that the last remark 
considered in the light of the charge given in the beginning 
could have misled the jury. He had stated clearly and forcibly 
the rule most favorable to defendant, and nothing in the 
slightest degree weakening the foyce of his language had been 
said until the conclusion. His Honor certainly did not intend 
to reverse what he had said and we do not think his language 
could have been so understood by the jury. We have examined 
the entire record with care and find no error. I n  the light 
of the testimony as set forth it is difficult to see how the jury ' 

could have come to any other conclusion. The judgment must 
be 

Affirmed. 

Cited: Modlin v. R. R., 145 N. C., 223, 6;  Gray v. Jenkins, 
151 N. C., 83; Aderholt v. R. R., 152 N. C., 414; McCall v. 
Tanning Go., ib., 650. 

(524) 
BOYLE v. STALLINGS. 

(Filed 13 March, 1906.) 

Accounting-Nonsuit-Counterclaim-Findings of Pact. 

1. Where the plaintiff asked for an accounting, averring that the de- 
fendant was indebted to him, and the defendant submitted to an 
account, averring that the plaintiff owed him a balanw, and an 
account was taken and report made and exceptions filed by plain- 
tiff, the court committed no error in denying a motion for nonsuit. 

2. Where the plaintiff asked for an accounting, averring that the de- 
fendant was indebted to him and the defendant submitted to an 
account, averring that the plaintiff owed him a balance: HeM, that 
the defendant did in substance set up a counterclaim. 
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3. In  cases purely equitable in their nature, if an account has been 
taken and report made, the plaintiff, will not be allowed to suffer 
judgment of nonsuit. 

4. This Court has no power to review the conclusions of fact as -found 
by the referee and sustained by the judge, unless i t  appears that 
such findings have no evidence to support them. 

ACTION by F. A. Boyle, and J. P. Boyle, trading as Boyle 
Manufacturing Co., against W. L. Stallings and others, heard 
by Judge  George W. Ward, at the June Term, 1905, of MARTIN. 

Plaintiffs alleged that during the year 1898 they formed 
a copartnership with defendants for the purpose of operating 
a saw mill. Defendants owned the mill and agreed to sell 
plaintiffs a one-half interest therein for $2,500. Pursuant to 
said agreement they took charge and control of said mill and 
operated the same until the latter part of the year 1899. Dur- 
said time, plaintiffs, with the consent of defendants, and in 
accordance with the terms of the contract of partnership, made, 
at their separate expense, valuable improvements and additions 
to said machinery, one-half of the value of which should 
constitute a set-off against the purchase price, etc. They 
made sundry payments on the one-half interest in the (525) 
mill in money, lumber, etc. 

That, during the latter part of 1899, the partnership be- 
tween the plaintiffs and defendants was dissolved and plaintiffs 
leased defendants' one-half interest in the mill. Thereafter 
plaintiffs made sundry payments, and advanced sundry amounts 
on account of the purchase price of the one-half interest in 
the mill and made improvements thereon, etc. That by reason 
of the transactions and dealings had between the parties, a long 
unsettled account had been created, which should be stated and 
adjusted. That upon such adjustment it would be found that 
plaintiffs have paid the purchase money for said mill and, 
in addition thereto, defendants would owe them $500. That 
plaintiffs have endeavored to bring defendants to a settlement, 
but have failed to do so, etc. The plaintiffs ask the court that , 
an account be taken under its direction, etc. 

Defendants deny the allegations, but admit that an account 
should be stated and aver that upon such accounting it will be 
found that no part of the purchase money for the mill has 
been paid, and that a balance is due them on account of rents, 
etc. An order was made upon the complaint and answer re- 
ferring the cause to three gentlemen selected by the parties 
with directions to take and state an account of the transac- 
tions, etc., and declare the amount due. The referees met and, 
after hearing testimony, examining the books of the parties, 
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made their report, to which is attached a statement of account 
covering sixteen pages of. the printed record. The plaintiffs 
filed several exceptions, a number of which are directed to 
the findings of fact upon the ground that they were not sus- 
tained by any evidence. They also excepted for that all of 
the evidence was not reported. When the cause was first called 
for trial upon the exceptions, the court remanded it to the 

referees, with direction to report the evidence with their 
(526) conclusions of law and fact. This was done and the 

cause heard by his Honor, Judge Ward. Upon an in- 
timation by the judge that he did not see any error in the 
report, "but would fully consider the same," the plaintiffs stated 
that they would withdraw their exceptions and take a nonsuit. 
Defendants objected. Motion for nonsuit was denied and plain- 
tiffs excepted. The court thereupon took the cause under con- 
sideration, overruled the exceptions and confirmed the report. 
Plaintiffs excepted. Judgment according to report and ap- 
peal. 

Ward & Grimes for the plaintiffs. 
Stubbs, Gilliarn & Martin for the defendants. 

CONNOR, J. We have examined the record with c?re and 
find no error in  his Honor's ruling. The plaintiffs insist that 
as defendants did not set up any counterclaim they were en- 
titled at  any time prior to the final judgment to submit to 
a nonsuit. We are of the opinion that while not in express 
terms, the defendants did in substance set up a counterclaim. 
Plaintiffs asked for an accounting, averring that upon an ac- 
count stated i t  would appear that defendants were indebted to 
them, etc. Defendants submitted to an account, averring that 
plaintiffs owed them a balance. Prior to the adoption of The 
Code, plaintiffs would have filed a bill in equity asking for 
an account. 

By reason of the inadequacy of the machinery of courts of 
law to deal with long and con~plicated accounts, courts of 
equity assumed jurisdiction, especially in winding up partner- 
ship dealings. Eaton Eq., 516; Bispham Eq., 505. The rule 
in  courts of equity defiied the right to the plaintiff to withdraw 
his bill after a decree has been made for an account. E g g  v. 
Deavey, 11 Beav., 221. After a consent order for a mutual 

accounting before a commissioner, the complainant can 
(527) not dismiss by a common order. Wyatt 11. Sweet, 48 

Mich., 539; Hall v. McPherson, 3 Bland. (Md.), in 
which i t  is said: "But in  this case, there having been a decree 
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to account, each party has been thereby virtually clothed with 
*he rights of an actor." 6 Enc. P1. & Pr., 847. While the 
precise question has not been decided by this Court, the lan- 
guage of MEILRIMON, J., in Bynum v. Powe, 97 N. C., 376, in- 
dicates clearly the view which was entertained. He  says: "Un- 
der the present method of civil procedure, there is but one 
form of action and the plaintiff, as indicated above, may, no 
matter what may be the nature of the cause of action, volun- 
tarily submit to a judgment of nonsuit, except in  cases purely 
equitable in their nature he can not do so after the rights of 
the defendant in the course of the action have attached, which 
he has a right to have settled and concluded in the action. 
Thus, if an order of reference has been made and the referee 
has made a report, the correctness of which is conceded by 
both parties and the case in condition to be finally disposed 
of, or if an account has been taken and report made, or a 
decree has been made under which the defendant has acquired 
rights, the plaintiff will not be allowed to suffer a judgment 
of nonsuit." Gatewood a. Leak, 99 N. C., 363. The cases 
cited by the plaintiffs' counsel had no equitable element in 
them. They were actions formerly cognizable at law and are 
based upon the well-settled rule that when no counterclaim is 
pleaded the plaintiff may at any time before verdict submit to 
a nonsuit. The defendants insist that if this action came 
within the rule, the plaintiffs may not take a nonsuit, because 
under section 525, Revisal, the report of the referee in regard 
to findings of fact "shall have the effect of a special verdict." 
When filed, the cause is in the same condition in respect to 
the right to submit to a nonsuit as if the jury had returned 
a special verdict. There is much force in the suggestion, but, 
a s  we have seen, the question does not necessarily arise. His 
Honor correctly denied the motion. 

The other exception which was argued with zeal and force 
i n  this Court is that the referees adopted a settlement 
made between the parties by Mr. Fisher, who i t  ap- (528) 
peared, was selected, prior to the bringing of this ac- 
tion, to examine their books. There was some controversy as 
to the extent, in point of time, which Fisher was authorized 
to make the settlement. The plaintiffs insist that the referees, 
instead of adopting Fisher's figures, should have examined the 
the items of account themselves, and reported the conclusions 
upon them. There was evidence in respect to Fisher's au- 
thority for the examination made by him and the acquiescence 
of the parties. I t  appears that he entered upon the books of 
the parties the result of his work. The defendants' counsel 
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in their argument before us exhibited the books showing the 
items upon which Fisher's conclusions were reached, and that 
they were before and after considered by the referees. I t  is 
elementary that we have no power to review the conclusions 
of fact as found by the referees and sustained by the judge, 
unless it appears that such findings have no evidence to sup- 
port them. While the result of the accounting is very different 
from that anticipated by the plaintiffs, and their able and 
zealous counsel have presented their views upon us forcibly, 
we are unable to perceive any error of law, with which alone 
we are permitted to deal. I t  is conceded that the referees are 
honorable, intelligent business men. They appear to have pro- 
ceeded with intelligence and fairness, and his Honor gave the 
record careful consideration. The form of the judgment is 
in accordance with the report and must be 

Affirmed. 

Cited: Harris v. Smith, 144 N .  C., 440; R. R. v. R. R., 
148 N. C., 870. 

(529) 
I S m R  v. DIXON. 

(Filed 13 March, 1906.) 

Lien for Labor and Material-Judgment-Exemptions. 

Where the work done on a house and furnishing the material were all 
in the same contract, which was entire and indivisible, the con- 
tractor is entitled to a lien for the whole amount under the "me- 
chanic's and laborer's lien law," and the judgment is superior to 
the homestead and personal property exemption. 

ACTION by S. H. Isler, Jr., against J. W. Dixon, heard by 
Judge Mr. B. Councill, upon exceptions to the referee's report, 
at the August Term, 1905, of LENOIR. From a judgment for 
the plaintiff, the defendant appealed. 

S. W.  Isler for the plaintiff. 
T. C. Wooten and Shepherd $ Shepherd for the defendant. 

CLARK, C. J. There is only one exception that requires 
consideration. The plaintiff erected gutters, down spouts, out- 
lets, etc., for the appellant's house and duly filed his lien. The 
building of the gutters, down spouts, outlet, etc., and furnishing 
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the material were all in the same contract, which was entire 
and indivisible. The contractor is entitled to a lien for the 
whole amount under the "mechanic's and laborer's lien law." 
Revisal, section 2016. Broyhill v. Gaither, 119 N. C., 443, is 
exactly "on all fours." 

The appellant contended that the words in the "bill of par- 
ticulars" in filing the lien "158 feet gutter at 38~)" "283 feet 
gutter at 2013," etc., showed that the lien was only for material 
furnished, and hence that the defendant could claim his ex- 
emptions. But the "facts found" by the referee and approved 
by the judge show that the contract and lien were for 
the gutters, down spouts, outlets, etc., including both (530) . 
work and material. The judgment is therefore superior 
to the homestead and personal property exemption. Const., Art. 
X, sec. 4. 

No Error. 

MATHIS v. MANUFACTURING CO. 

(Piled 13 March, 1906.) 

Negligence-Evidence. v 

In an action for damages for personal injuries, where the evidence , 

showed that the machine was an ordinary circular saw, which was 
securely fastened on a table five feet square and worked all right, 
and that there was nothing requiring special instruction, and that 
plaintiff was injured by running his hand under the table to  clean 
out the sawdust box, without looking where he put it, and could 
have easily seen the saw whirling under the table by stooping down 
and looking: Held, the court erred in overruling a motion of non- 
suit. 

ACTION by Clifton Mathis, by him next friend, against Mag- 
noIia Manufacturing Co., for damages for personal injuries, 
heard by Judge W. B. Cou.nci11 and a jury, at the August 
Term, 1905, of DUPLIN. From a judgment for the plaintiff, 
the defendant appealed. 

Kerr & Gawk for the plaintiff. 
Stevens, Reasley & Weeks and Shepherd & Shepherd for the 

defendant. 

BROWN J. At the conclusion of the evidence defendant 
moved to nonsuit the plaintiff. The court overruled the mo- 
tion and defendant excepted. Upon examination of the entire 
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evidence, and viewing i t  in  the aspect most favorable to the 
plaintiff, we are of opinion that the motion should have been 
granted. 

The plaintiff alleges and offers evidence tending to prove, 
that he was at  the time of the unfortunate occurrenee 

(531) 18 years of age and a common laborer in defendant's 
mill; that he was employed in carrying out lumber, and 

had no knowledge of machinery; that there was a circular saw 
about 14 inches in  diameter operated through a slit in  a table 
five feet square in  the mill. About four inches of this saw 
was above the top of the table and the remainder below. The 
part of the saw below the table could not be seen from above 
when the top of the table was down. The top worked on hinges 
and could be turned back. The saw was run by means of a 
pulley, connected from the floor. The sawdust was caught in 
a box under the saw. After plaintiff had been in the mill 
about two weeks, he was directed by the foreman to operate 
this saw. The foreman instructed the plaintiff to "keep the 
sawdust cleaned out from the box, and around the saw clean." 
Plaintiff states: "I was pulling the dust to me from out of 
this box, and could not see the saw, thinking the frame was 
protection, and while pulling i t  to me, the saw struck the stick 
and jerked ~y hand on it." Plaintiff further states that he 
could have easily seen the saw whirling under the table by 
stooping down and looking while cleaning out the dust box. 

The specifi'c negligence charged in the complaint is the de- 
fective character and placing of the saw. We are unable to 
find any evidence in the record to support this allegation. The 
evidence shows that the machine was an ordinary cutoff saw 
used in box factories for cutting off boards. I t  was securely 

I fastened on a table five feet square, and worked all right so far  
as the evidence discloses. 

The negligence pressed upon our attention in the argument 
was lack of proper instruction as to how to operate the saw. 
The evidence does not disclose any sort of complication in 
the machine or anything requiring special instruction. Nor 
can we discover from the evidence that any kind of instruction 

would have prevented the deplorable accident to plain- 
(532)  tiff's hand. The plaintiff was not injured while saw- 

ing boardb. H e  was injured, according to his own evi- 
dence, by running his hand under the table without looking 
where he put it. The foreman could not have imparted to 
plaintiff an? further information than he already had. The 
plaintiff had equal knowledge with the foreman as to the dan- 
gers incident to operating the saw, and he had sufficient dis- 
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cretion, so fa r  as age and experience go, to appreciate the 
peril. The plaintiff knew the danger incident to cleaning out 
the sawdust box with the circular saw revolving rapidly just 
above i t  as well as the foreman could have told him. H e  knew 
the saw was there and that i t  was in  rapid motion and highly 
dangerous. I t  would have been of no service to the plaintiff 
to have been told by the foreman to be careful and not come 
in  contact with it. Kiser v. Barytes Co., 131 N.  C., 610. 

While the accident to plaintiff's hand is  to be lamented, we 
are unable to find in the record any eviden- of negligence 
upon the part of defendant which caused the injury. 

New Trial. 

Cited: Baker v. R. B., 150 N. C., 566. 

MAST v. SAPP. 

(Filed 13 March, 1906.) 

Accrual of Cause of Acti0.n-Death-Swvival of Cause of 
A c t i o ~ E x e c u t o r s  and Administrators-Heir-Injury and 
Death Simultaneous-Damages. 

1. Where a cause of action for darnzlges to land accrued in the lifetime 
of the testator or intestate, or in other words, the injury was com- 
mitted during that time, it survives to his executor or adminis- 
trator; if it was committed after his death, the right of action 
would belong to the heir or devisee. 

2. When the right of a party is once violated, even in ever so small a 
degree, the' injury, in the technical acceptation of that term, a t  
once springs into existence and the cause of action is complete. 
The recovery in such a case will embrace all damages resulting 
from the wrongful act. 

3. Where the wall of a city reservoir was undermined and fell, by 
reason of its faulty construction, on the lot of defendant's intes- 
tate and struck her house, the first injury was sustained and the 
wrong was complete just as soon as the wall fell and struck her 
house, and her cause of action immediately arose for all ensuing 
damage of which the injurious act was the efficient cause. 

4. If the injury developed in the lifetime of defendant's intestate, who 
was killed in  the house, and the damage followed in an unbroken 
sequence as the direct and proximate result of it, the defendant 
administrator is entitled to recover the fund paid by the city for 
the property destroyed belonging to his intestate. 

5. In  a dn tes t  between the heir and the personal representative to de- 
termine the rightful claimant to a fund paid by the city for de- 
stroying the intestate's house by its ,reservoir falling and crushing 
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it, the question is not whether the intestate survived the destruc- 
tion of her property, but whether the injury was committed before 
or after her death. 

6. If the destruction of the house and the death of the intestate occurred 
a t  one and the same instant of time, the heir would not be entitled 
to the fund in dispute. 

CLARK, C. J., dissents. 

ACTION by D. P. Mast, Guardian of Fred u r k h a r t ,  against 
H. 0. Sapp, Administrhtor of Angeline PeopIes, heard 

(534) by Judge C. M.  Cooke and a jury, at the May Term, 
1905, of FORSYTH. 

This action was brought to determine the right, as between 
the parties, to a fund of $865, now in the hands of the de- 
fendant by agreement, as stakeholder. The controversy arose 
on the following facts: Angeline Peoples was the owner of 
a house standing on her lot immediately north of and twelve 
feet from a reservoir belonging to and used as a place for the 
storage of water by the city of Winston. On November, 1904, 
the wall of the reservoir, which was 20 feet higher than the 
house, by reason of some negligent defect in its construction 
or its condition, gave way and either fell, or by the weight 
and force of the water was driven against the house, cyushing 
it and killing the said Angeline Peoples, who, with her hus- 
band, a son by a former marriage and a stepson, lived in it. 
The city paid the sum of $4,500 to the administrator of An- 
geline Peoples for negligently killing her and also paid to 
him the said sum of $865, the value of the property destroyed, ' 
the latter sum to be held subject to the determination by the 
court of the proper and rightful claimant thereto. The court 
submitted to the jury the following issue: "Did the intestate 
of the defendant survive the destruction of the property de- 
scribed in the pleadings?" which the jury answered in the 
negative. 

The defendant's right to the fund was made to turn upon 
the survival by Angeline Peoples of the destruction of the 
property. The testimony, which was that of her neighbors, 
tended to shdw that within a very short time after they heard 
a roaring sound, they went out and discovered that the reser- 
voir had burst, the water had spread over the ground and had 
rushed into some of the houses. The house of Angeline Peoples 

had then been crushed as if by the first impact of the 
(535) wall and the water. They rescued Fred Burkhart, son of 

Angeline Peoples, and Walter Peoples, her stepson, and 
Mr. Peoples, all in the order mentioned, who were more or 
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~ S T  v. SAPP. 

less injured. They then searched for Mrs. Peoples and found 
her under the debris, consisting of timbers, brick and mortar, 
and seated in a chair. She was bleeding at the mouth and 
nose and apparently dead, "as they discovered no signs of life." ' 

The brick found on her seemed to have fallen from the chimney. 
I t  was about half an hour after they heard the crash before 
they found Mrs. Peoples. The house had two rooms, and Mr. 
and Mrs. Peoples and her son slept in the room at  the north 
end of the house, that is the one farthest from the reservoir, 
and at the north end of that room. 

At the request of the defendant the court gave the follow- 
ing instructions : "1. When the matter at issue is as to whether 
a person shown or admitted to be living just before or a short 
time before the happening of a certain event continued to live 
until after the event happened, the presumption is that the 
person did continue to live until after the happening of the 
event, and the burden is upon the party who asserts the con- 
trary to show that the death occurred prior to or instantane- 
ously with the happening of the event. 3. If the death of 
Mrs. Peoples did not occur until. after the destruction of the 
property, though but a moment after, then Mrs. Peoples sur- 
vived the destruction of the property. 4. The burden is on the 
plaintiff to show that the death of Mrs. Peoples occurred be- 
fore or instantaneously with the injury to the real estate, or 
in other words, that she did not survive the destruction of the 
property. 6. If the death of Mrs. Peoples did not occur until 
after the destruction of the property, though but a moment 
after, then Mrs. Peoples survived the destruction of the prop- 
erty and the jury will answer the issue 'yes.' " And the court 
refused to give the following: "2. There is no evidence to 
show that the death of Mrs. Peoples took place before the 
injury occurred to the real estate, and, therefore, the 
jury must answer the issue 'yes., 5. There is no evi- (536) 
dence to show that the death of Mrs. Peoples took place 
before or at the moment when the injury to the real estate 
occurred." The defendant excepted to the refusal to give in- 
structions numbered 2 and 5, 

The court then charged the jury as follows: "If the jury 
should find from the evidence that the falling of the house 
crushed the lire out of Angeline Peoples, then she did not sur- 
vive the destruction of the house, and they should answer the 
issue 'no,' but if they should find that she was wounded by 
the falling of the house and afterwards died from her wounds, 
or that she was caught in the ruins and afterwards died from 
suffocation, then she did survive the destruction of the house 
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and the jury should answer the issue 'yes.'" The defendant 
excepted. Veridct and judgment for plaintiff. Defendant ap- 
pealed. 

Watson, Buzton & Watsorb and E. A. Grifith for the plain- 
tiB. 

Lindsav Patterson, H. R. Starbuck and F. T .  Baldwin for 
the defeniant. 

WALKER, J. The rule of the common law is that a personal 
right of action dies with the person, but great changes in this 
respect have been wrought by legislation and the decisions of 
the courts, and the maxim has thereby lost much of its vitality. 
As to pure torts, i t  still retains its ancient force and vigor, 
that is as to those torts committed to one's person, feelings or 
reputation, but i t  does not now apply to torts committed to 
the property, personal or real. As to the first kind of property, 
i t  was repealed by the act, 4 Edward 111, chapter 7, and as 
to the second, by 3 and 4 William IV, chapter 42. These 
provisions have been substantially adopted by our Legislature 
and will be found in  the several compilations of our statutes. 

Revised Statutes, chapter 46, section 37; Revised Code, 
(537) chapter 46, section 43; Code, sections 1490, 1491 and 

1497; Broom's Legal Maxims (8 Am. Ed.), 904 et seq; 
Howcott v. Warren, 29 N.  C., 20; Rippey v. Miller, 33 N .  C., 
247; Butner v. Keelhm, 51 N.  C., 60; Schouler Executors, 
sections 279 and 373. But for this radical change i n  the law, 
neither the plaintiff nor the defendant would be entitled to 
the fund in controversy. One of them must have it and which 
of the two is entitled to the favorable judgment of the court, 
under the law, is the question before us and is one not entirely 
free from difficulty. "A right to recover recompense for dam- 
ages (to land) sustained is  a chose in action which, if per- 
mitted to survive the person damaged, survives to his execntor 
or adminstrator. The heir or devisee has no interest in  or 
claim to it, and can not, therefore, either originally prosecute 
a suit for it or revive one that has been instituted in  the life 
time of the person injured." Dobbs v. Gullidge, 20 N.  C., 197. 
But this presupposes of course that the cause of action accrued 
in the life time of the testator or intestate, or, in other words, 
that the injury was committed during that time. I f  i t  was 
committed after his death, the right of action would belong 
to the heir or devisee. We must, therefore, inquire in such 
a case when, in contemplation of law, the injury was done. 
Where there is a breach of an agreement or the invasion of 
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a right, the law infers some damage. Bond v. Hilton, 47 N. C., 
149; 1 Sedgwick Damages (8 Ed.), section 98. The losses 
thereafter resulting from the injury, at least where they flow 
from it proximately and in continuous sequence,-are consid- 
ered in aggravation of damages. Hale Damages, section 32; 
Brown v. Manter, 2 Foster (22 N. H.), 468. The accrual 
of the cause of action must therefore be reckoned from the 
time when the first injury was sustained. This has been ex- 
pressly decided by this Court. Ridley v. R. R., 118 N.  C., 996; 
Parker v. R. R., 119 N.  C., 685. "When an injury is per- 
manent it is what is spoken of in the books as 'original,' 
that is as accruing wholly when the wrongful act was (538) 
done, and is distinguished from an act which is to be 
regarded as continuing, that is an injury that could and should 
be terminated and is to be compensated for strictly with ref- 
erence to the past and upon the theory that i t  would be ter- 
minated." Bizer v. R. R., 70 Iowa, 147. The case is cited 
with approval, and the language above quoted adopted in Rid- 
ley v. R. R., supra. An injury committed is then a permanent 
one, in the sense above explained, when it is done at once by 
the unlawful act or the negligent omission from which the 
loss results without any repetition of the act, there being only 
one act and one damage, though the latter may be composed 
of several items or consist, for example, in the destruction of 
several different pieces of property. The wrong produces one 
continuous train of consequences. The loss is all traceable 
back to the single origin and in that case the law awards dam- 
ages once for all. Ridley v. R. R., supra; Beach v. R. R., 120 
N. C., 498. "The right to recover prospective as well as exist- 
ing damages in an action, depends usually upon the answer 
to the test question whether the whole injury results from the 
original tortious act or from the wrongful continuance of the 
state of facts produced thereby." Ridley v. R. R., supra, 
,citing Troy v. R. R., 3 Foster ( N .  H.), 83. I n  the case of 
a nuisance or a continuing trespass, from the very nature of 
the act, the cause of action must be of itself a continuing one; 
but when there is a single wrongful act, which the law de- 
nominates the injury, the continuing damages flowing from 
the one wrong belong to the party originally injured and are 
recoverable in one suit; the cause of action and damages are 
an entirety. Cook v. Redman, 44 Mo. App., 397; Moore v. 
Love, 48 N. C., 215. When a cause of action once accrues 
there is a right, as of the time of the accrual, to all the direct ' 
and consequential damages which will ever enme, that 5s, 
all damages not resulting from a continuing fault which 
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(539) may be the foundation of a new action or of successive 
actions, and, the law will in such a case take into con- 

sideration not only damage already suffered, but that which 
will naturally and probably be produced by the wrongful act, 
subject of course to another rule as to what prospective dam- 
ages can be recovered in acts of tort. 1 Sutherland 
Damages (3  Ed.), sec. 120; Beach v. 22. R., supra. I t  has 
been held that where an attorney brought a suit improperly 
the cause of action arose a t  the time the error was com- 
mitted, and not at  the time the damage was actually sustained, 
nor a t  the time it developed and became definite. Wilcoz v. 
Plummer, 4 Peters, 172; Smith v. Fox, 6 Hare, 385; Howell 
v. Young, 5 Barn. & Cres. (11 E. C. L.), 219. So in  Shackle- 
ford v. Staton, 117 N. C., 73, this Court held that a cause 
of action arising against a Clerk of the Superior Court, under 
the statute, for failure to docket a judgment, was complete 
when the failure first occurred, but the duty to docket was 
a continuing one during his term, and suit should have been 
brought within three years after his term expired, and, not 
having been brought within that time, i t  was barred, though 
the actual damage was not suffered by the plaintiff until after 
the bar of the statute had become effectual. I n  Hocutt v. R. 
R., 124 N. C., 219, i t  is suggested that the cause of action 
does not accrue until there has been an injury or an actual 
invasion of the right of the plaintiff and he is in a position 
to recover his damages. H e  must at least have the ability to 
do so, i t  i s  said, or otherwise the principle underlying the 
statute of limitations, and we may add the assessment of dam- 
ages, would be subversive of common right. These cases may 
all be reconciled, perhaps, by keeping in  mind the true legal 
definition o f  an "injury," and by properly heeding the differ. 
ence between those cases in  which permanent damages, past and 
prospective, may be assessed and those in which only damages 
already accrued are awarded, either to the date of the writ 

or to the time of the verdict. The court in  Wilcoz v. 
(540) Plummer, supra, draws the line of demarcation between 

a case where there has been an injury or violation of 
a legal right and one where there has been consequential dam- 
ages merely, and in that connection refers to the case of Qi11o.n 
v. Boddington, 1 Car. & P., 541 (11 E. C. L., 463), which is 
a very instructive one and bears some resemblance, in its gen- 
eral features, or at least in the principles involved, to Ridley 
v. R. R. and Hocutt v. R. R., supra. I n  Gillon v. Boddington 
the plaintiff owned a remainder in  fee in a wharf expectant on 
an  estate for life in  his father. The defendants in  1823 dug 
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soil out of their dock near the foundation of the wall of the 
wharf in such a way that, by the action of the tide, the wall 
was undermined, and it fell in 1824. The father died in 
1823, after the digging of the soil. The court held that the 
son had a right of action for undermining the wall against the 
defendants, although they had done no act which contributed 
to its destruction since the death of his father, at which time 
the plaintiff came into possession of the freehold of the wharf. 
I t  will be observed that in Gillon v. Boddington. there was a life 
estate and a remainder in the property and an injury to the 
inheritance, but the ground of decision was that the digging 
near the plaintiff's foundation, which was the primary cause 
of the subsequent injury, was in itself no violation of a right, 
and that by possibility the act might have proved harmless, 
as it would have been, had the wall never fallen, and this 
reason for the decision is the basis of the distinction between 
that case and Wilcox v. Plummer, as.shown by the court in the 
latter case. When the right of the party is once violated, even 
in ever so small a degree, the injury, in the technical accepta- 
tion of that term, at once springs into existence and the cause 
of action is complete. The recovery in such a case will em- 
brace all damages resulting from the wrongful act. The cause 
of action and the damage are to be deemed inseparable. This 
principle, as we have shown, does not apply to a case of a 
nuisance or trespass, which torts are continuing in* their 
nature, the nuisance of today being a substantive cause (541) 
of action, an9 not the same with the nuisance of yes- 
terday, and likewise in the case of a continuing trespass. WiZ- 
cox v. Plummer, supra; Eller v. R. R., 140 N. C., 140. I f  the 
trespass consists in one single act of wrong and has not in i t  
the element of continuance, the general rule we haye stated 
will apply, for where there is the same reason, there must be 
the same law. The cases of Moore v. Love, 48 N. C., 215; 
Shaw v. Etheridge, ibid., 300, and Jones v. Erarner, 133 N. 
C., 446, are distinguishable from our case. They belong to 
a class of their own, and were decided upon the ground that 
the damage was not of a permanent character, as is illustrated 
in the case last cited, where the nuisance was abatable. They 
are manifestly not like a case where the wrongful act is single 
and the tort feasor has irrevocably done all that he can do, 
though the unlawful act has not fully spent its force, but as 
a self-acting agency once put in motion continues to cause 
damage. The wrong itself is an accomplished fact, which its 
author can not recall or stop, though its consequences in the 
way of damage still go on. The case just put is like that we 
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find in  Hughes v. Newsom, 86 N. C., 424, where i t  was said 
that the wrong or default of the sheriff, when once committed, 
was absolute and complete, and gave an immedate right to sue 
for all damages resulting therefrom. 

Applying these general principles to the facts of our case, 
we conclude that this is an action for "consequential damage." 
The negligent construction of the reservoir did not become a 
technical wrong until by its natural operation it culminated 
in the fall of the wall, and the latter is the gravamen of the 
action, and the specific wrong which produced the damage, 
for the recovery of which the suit was brought. So long as 
the city, by its negligence, did no injury to any one else, it 
was not in a legal sense guilty of any wrong, the maxim of the 
law, so use your own as not to injure others, not having been 

violated. The defective condition of the reservoir was 
(542) a menace to adjoining property, against which the own- 

ers might perhaps have had preventive relief in equity, 
but no legal right of another was a t  all infringed until by 
the process of time and the gradual operation of the primary 
cause, the wall was undermined and fell, in consequence of 
what the city had before that time done or failed to do. Rob- 
erts v. Read, 16 East, 215. This is what is called in law the 
('consequential damage," or, more correctly, the consequential 
injury, resulting from the faulty construction of the reservoir, 
and that is,the causa Zitis. Hocutt v. R. R., supra. But just 
as soon as the wall fell on the lot of Mrs. Peoples and struck 
her house, the first injury, as  said in  Ridley v. R .  R., was sus- 
tained and her cause of action immediately arose. Roberts v. 
Read, supra. I t  was not necessary that all of the damage 
should have been done at  that particular instant of time in 
order to constitute the wrong for which she might sue and 
recover the full damages resulting therefrom. The very mo- 
ment the wall fell, and surely when i t  struck the end of the 
house next to it, there was a wrong committed. I t  was not 
then a wrong merely threatened, but one which had begun 
to be executed. The city was not then legally within its 
right, but had transcended i t  and was actually i n v a d i ~ g  the 
right of another to the peaceful enjoyment of her property, 
and to the protection of i t  from injury. I ts  negligence had 
ceased to be innocuous. I t  was a tort feasor, and a t  once be- 
came liable for all ensuing damage of which the injurious 
act was the efficient cause. I f  the injury developed in the 
lifetime of the deceased, and the damage followed in  unbroken 
sequence as the direct and proximate result of it, so that '(the' 
facts constituted a continuous succession of events, so linked 
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together as to make a natural whole (R. R. v. Kellogg, 94 U. S., 
475), without any intervening and independent act creating 
new damage or such as was not directly caused by the original 
wrong, the party to whom the first injury was done, and 
consequently the administrator in this case, is entitled (543) 
to recover all the damage. The injury and the damage 
ape one and indivisible: The distinction between a single act 
of injury and continuing acts is clearly shown in Spil&an. V.  

Navigation Co., 74 N. C., 675. If the wrong started in the 
lifetime of the deceased we do not see how it can be said to 
have occurred after her death. I t  can not be divided into parts 
for it is an integral whole and so regarded in law. Every- 

' 

thing that proceeds from it must have relation to the time 
of its commencement. I n  Powers v. Council Bluffs, 45 Iowa, 
652, i t  appeared that the city had cut a ditch along the side 
of the plaintiff's lots and caused his lands to be overflowed, 
and it was held that the cause "of action was complete when 
the unlawful act was committed, and that all the damages ac- 
cruing from the original wrong must be included in one action. 
The idea is that the force of the negligent act is fully spent 
in producing the damage, without any additional fault of the 
wrongdoer, as is the case where he continues a nuisance or 
trespass. The damage is susceptible of immediate estimation, 
no lapse of time being necessary to develop it. I t  can be as- 
sessed, as is the case of injury from a permanent structure, 
once for all. The court in Powers v. Council Bluffs recognizes 
the distinction taken and the principles laid down by this 
court in Jones v. Kramer, supra, and Moore v. Love, supra. 
I n  our case, when the wall of the reservoir was undermined and 
fell, the wrong was complete, and there is no similitude to a 
continuing nuisance or trespass for which successive actions 
will lie. As said in Powle v .  N. & N .  Co., 112 Mass., at p. 
388: "As a general rule, a new action can not be brought 
unless there be a new unlawful act and fresh damage. There 
is no exception to this rule in the cases of nuisance, where dam- 
ages after action brought are held not to be recoverable b e  
cause every continuance of a nuisance is, a new injury, and . 
not'merely a new damage. The case at bar is not to be treated 
strictly in this respect as an action for an abatable 
nuisance." D. C. I. & W. CO. v. ilfiddaugh, 13 Am. (544) 
St., 234. R. R. v Tillson, 69 Me., 268, is a very 
instructive case on this subject. I t  is there said that a second 
action can not be maintained for damages resulting from a 
single act, as it is complete and ended, and i t  is the damage 
only which continues and is recoverable, because it is traced 
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back to the original act; while in the case of a nuisance it 
is the act which continues and is renewed day by day. I n  
the case at  bar there was not and could not be any repetition 
of the original wrong after Mrs. Peoples' death, so as to give 
her heir a cause of action, within the principle of the case 
just cited, nor indeed was there in fact any damage after her 
death. I t  had all occurred in her lifetime or at the very h- 
stant she died. I t  follows from what we have said that the 
issue was improperly framed. The question was not whether 
Mrs. Peoples survived the destruction of the property, but 
whether the injury was committed before or after her death, 
under the principles which we have attempted to lay down for 
the guidance of the court. I n  his complaint, the plaintiff 
alleges that the destruction of the building and the death of 
the intestate occurred at one and the same instant of time. I f  
this be true no part of the injury, if we may use the expres- 
sion, could have been inflicted after her death, and the title 
of the plaintiff's ward did not accrue until his mother died. 
Before that time he had a mere expectancy. Unless the wrong 
was done after her death, or, what is the same thing in effect, 
unless it occurred after the title vested in the plaintiff's ward, 
the latter surely can not be entitled to the fund in dispute, 
as he was not in a legal sense injured by the wrong. The 
plaintiff, in order to make good his claim, must, therefore, 
show that his ward had already come to his inheritance when 
the wrong was committed and at its inception as i t  is not 
divisible. Otherwise the mother's personal representative is 
entitled to the fund to be administered according to law-for 
either the one or the other must have it. 

If the application of the foregoing principles will result in 
apparent hardship to the plaintiff's ward, we are re- 

(545) minded by Lord Campbell that "Hard cases must not 
make bad laws," and we, as judges, can not be wiser 

(or more liberal) than the law." I t  may be that the plaintiff 
can yet show a better case, but, if he fails, it can not be at- 
tributed to any defect in the law, the rules of which are nec- 
essarily of general if. not universal application, and not made 
for particular cases. 

There was error in submitting the issue, as it was not suf- 
ficient to determine the rights of the parties. Falkner v. 
Pilcher, 137 N. C., 449. The case was not tried upon the . 
right theory. Some of the instructions asked by the defend- 
ant to be given to the jury might have been correct and ger- 
mane if the issue had been properly framed. 

New Trial. 
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CLARK, C. J., dissenting: If, as the complaint alleges, the 
destruction of the building and the death of the intestate 
occurred at one and the same instant of time, there was no 
moment of time during which the right to recoveT damages 
vested in her. Hence, no right to an action therefor could 
pass to her personal representative. I f  the same movement 
of matter and at the same instant swept her and her house out 
of existence, it carried the title to the realty simultaneously to 
the heir. The destruction being, therefore, damage to the 
realty, which at that same instant of time became the prop- 
erty of the heir, the damage accrued to him. If so, the charge 
of the court was correct when he told the jury that "if they 
should find from the evidence that the falling of the house 
crushed the life out of Angeline Peoples, then she did not sur- 
vive the destruction of the house, and they should answer the 
issue 'no.' " 

When parent and child perish in the same shipwreck, noth- 
ing else appearing, the modern decisions all hold (ignoring 
former presumptions based upon strength, age, etc.) that 
it not appearing that the title vested for an instant in (546) 
the child, the property goes to the heir and next of kin 
to the parent. If the damage to the realty and the death of 
the mother were simultaneous, by the same reasoning, the right 
to recover damages is not shown to have vested in her for an 
instant, and the realty at that same instant devolving upon 
the heir, the injury is done to his realty and the compensation 
should go to him. 

Cited: Painter v. R. R., 144 N. C., 439; Sloan v. Hart, 
150 N. C., 274. 

PARROTT v. RAILROAD. 

(Filed 20 March, 1906.) 

Railroads-Eiectio-Evidence - Punitive Damages - With- 
drawal of Incompetent Evidence-Harmless Error-Cus- 
tom. 

1. I n  an action to recover damages for wrongful ejection, where the 
evidence showed that  the plaintiff, who was a passenger, was wrong- 
fully put off the defendant's train a t  night in the country, and that  
the conductor and brakeman took hold of him and forcibly ejected 
him in the presence of other passengers, and that the conductor 
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was rude, stern, harsh and humiliating in his demeanor towards 
plaintiff, the court did not err in submitting the assessment of puni- 
tive damages to the jury. 

2. Where the evidence, admitted over appellant's objection and after- 
wards withdrawn from the jury, was so compact and brief and the 
language of the judge so clear in withdrawing it, that this Court 
is satisfied the jury could not have been misled or unduly influenced 
against appellant by it, a new trial will not be ordered. 

3. Where the defendant was permitted to prove the custom of the coe- 
ductor in regard to taking up tickets and checking passengers 
from all stations, the testimony of witnesses that this conductor 
had on previous occasions called upon each of them for a ticket 
after i t  had been surrendered to him, was competent for the pur- 
pose of rebutting this custom and showing its fallibility. 

(541) ACTION by Simon B. Parrott against Atlantic & North 
Carolina Railroad Co., heard by Judge W. B. Council2 

and a jury, at the December Term, 1905,'of LENOIR. From a 
judgment for the plaintiff, the defendant appealed. 

This is an action to recover damages for a wrongful eiec- 
tion of the plaintiff from the defendant's train. ~ g e  folfow- 
ing issues were submitted: 

1. Did the plaintiff purchase the ticket from the defend- 
ant, as alleged in the sixth paragraph of the complaint? Yes. 

2. Did the defendant wrongfully eject the plaintiff from 
its train, as alleged in the complaint? Yes. 

3. I f  so, what actual damages is the plaintiff entitled to ' 

recover of defendant ? $5.55. 
4. Did the defendant wilfully and wantonly or with malice 

eject said plaintiff from its train, as alleged in the ninth para- 
graph of the complaint? Yes. 

5. I f  so, what punitive damages is the plaintiff entitled to 
recover of the defendant? $500. 

Loftin & Varser and G. V .  Cowper for the plaintiff. 
N .  J. Rouse and P. M.  Pearsall for the defendant. 

BROWN, J. 1. Defendant contends that there is no evidence 
in the record warranting the imposition of smart money. The 
jury have found that plaintiff was rightfully a passenger and 
was'wrongfully put off defendant's train a t  night in the coun- 
try, some 1 2  miles from Goldsboro. Under the fourth issue 
they have found the ejection was wilful and 'wanton. We 
find 'sufficient evidence in plaintiff's own testimony to be sub- 
mitted to the jury upon that issue. Plaintiff states that the 
conductor and brakeman took hold of him and fiorcibly ejected 
him, that he was in  the presence of other passengers and that 
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the conductor was rude, stern, harsh and humiliating in  his 
demeanor toward plaintiff. We think that the authori- 
ties are clear that his Honor, upon the evidence, did (548) 
not err in submitting the assessment of punitive damages 
to the discretion of the jury. Nolmes v. R. R., 94 N. C., 318; 
Hutshinson v. R. R., 140 N. C., 123; Ammons v. R. R., 140 
N. C., 196. 

2. (Exceptions 1, 2, 3, 4 and 5.) These five exceptions. are 
all directed to the same class and kind of testimony, and all 
involve the same principle. His Honor, in overruling the five 
several objections of defendant, and in  admitting the evidence 
embraced in  these five exceptions, permitted the plaintiff to de- 
tail to the jury what transpired from the time that he left the 
train near La Grange until his return home the next morning, 
involving a description of an injury to his toe, his fright dur- 
ing the night on the way to Goldsboro, the soiled condition 
of his face and clothing, and his wandering around Goldsboro 
during the night. We are inclined to think that this evidence 
or some of i t  was competent upon the issue as to actual dam- 
ages, but as that view was not considered in the argument 
or briefs, we do not deem it necessary to decide the question. 
His  Honor withdrew the consideration of i t  from the jury in 
a very clear and distinct manner. I n  doing so we do not 
think his Honor exceeded his authority. When we can see 
that the appellant has been really injured by such action we 
will always order a new trial. I n  this case the evidence ad- 
mitted and withdrawn was so compact pnd brief, and the lan- 
guage of his Honor so clear in withdrawing it, that we are 
satisfied the jury could not have been misled or unduly in- 
fluenced against defendant by it. Crenshaw v. Johnson, 120 
N. C., 270, and Wilson v. Manufacturing Co., 120 N. C., 95, 
are in point. 

The case relied on by defendant (Gattis v. Kilgo, 131 N. C., 
199), is easily distinguished. The Court based its ruling upon 
the ground that the incompetent evidence pointed out was not 
a simple error upon the part of the trial judge, which can be 
corrected at  almost any time before verdict; but that, as the 
Court says, "it was a misconception of the theory on which 
rhe case should have been tried," that ('the incompetent 
evidence embraced nearly the whole of the evidence (549) 
offered to show malice." 

3. (Exceptions 6, 7 and 8.) These three exceptions arise 
upon the admission by hjs Honor of the testimony of wit- 
nesses that Capt. Rinnant, the conductor, had on previous oc- 
casions called upon each of them for a ticket after it had been 

409 



IN  T H E  SUPREME COURT. [I40 

surrendered to him. The defendant was ~ermi t ted  to prove 
the habit or custom of Hinnant, the conductor, in regard to 
taking up tickets and checking passengers from all stations 
on the road. The conductor testified: "This custom lets us 
know where the passenger is  going and that we have taken his 
ticket." I t  was offered by defendant to show that the con- 
ductor could not have overlooked the fact that he had once 
taken up plaintiff's ticket. The testimony of the witnesses of 
the plaintiff tended to rebut this custom and to show its falli- 
bility, if i t  existed, by offering several instances when <he 
same conductor had made the same mistake. "Of the pro- 
bative value of a person's habit or custom, as showing the 
doing on a specific occasiod of the act which is the subject of 
the habit or custom, there can be no doubt." Wigmore, vol. 
1, see. 92; Mathias v. O'Neill, 94 Mo., 527. To rebut this, 
a negative habit may be shown by evidence, tending to prove 
that there was no such habit or custonl, or that the custom was 
the contrary. The plaintiff in  this case undertook to deny 
the existence of such an infallible habit or custom by showing 
specific instances where the habit failed, if there was such a 
habit. How else could plaintiff contradict i t  2 "That a nega- 
tive habit may be shown and not mererly an affirmative one, 
seems unquestionable," etc. 1 Wigmore, sec. 376. The only 
way in which the value of the alleged custom could be judged 
was by subjecting i t  to the test of specific instances. The 
testimony was competent for that purpose. 8. v R. R., 58 N. 
H., 411, and cases cite?. 

/Upon a careful examination of the record, we find no error. 
Affirmed. 

Cited: Williams v. R. R., 144 N. C.,  504. 

(550) 
HUGHES v. KNOTT. 

(Filed 20 March, 1906.) 

Sales-Contracts-Readiness to Perform. 

1. Where the defendants agreed to deliver a certain quantity of tobacco 
f. o. b. cars in Raleigh on 1 July, to the plaintiffs, who agreed to 
receive and pay for it at that time, and neither party was ready 
to comply on that day, but both were able to comply on 4 July, 
when the plaintiffs made a demand which was refused and there 
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was no extension of time, plaintiffs are not entitled to recover the 
tobacco. 

2. Neither party to a contract can demand performance by the other 
without alleging and proving his own readiness to perform his 
part of the contract at the specified time and place. 

ACTION by W. T. Hughes and another against R. H. Knott 
and others, heard by Judge C. M. Cooke and a jury, at the 
October Term, 1905, of WAKE. From a judgment for the de- 
fendants, the plaintiffs appealed. 

Wm. H. R u f i n  for the plaintiffs. 
Pou & Fuller and B. M.  Gatling for the defendants. 

CLARK, C. J. The defendants agreed to deliver a certain 
quantity of tobacco f .  o. b. cars in Raleigh on 1 July to the 
plaintiffs, who agreed to receive and pay for it at that time. 
I t  appears from the verdict and admissions that neither party 
was ready to comply on that day, that both were able to com- 
ply on 4 July, when the plaintiffs made a demand which was 
refused and that there had been no extension of time. On 6 
July the plaintiffs began this action to recover the tobacco. 

I t  was held when this case was here before, Hughes v. Enott ,  
138 N.  C.,'109, "neither party can demand performance by 
the other without alleging and proving his own readiness to 
perform his part of the agreement'' at the specified time 
and place. If the defendants had sued the plaintiffs for (551) 
failing to take and pay for the tobacco on I July, the 
latter could have set up as a defense that these defendants 
were not able and ready to deliver the tobacco on that day. 
Indeed the burden would be on them to prove such condition 
precedent. But the plaintiffs who are suing for the possession 
of the tobacco, can not dispense with the prerequisite of show- 
ing that they were ready and able to take and pay for the to- 
bacco on 1 July, by showing that if they had been, the de- 
fendants were not able to deliver on that day. Both having 
broken the contract, neither can sue the other for its breach. 
Ducker v. Cochrane, 92 N. C., 597. 

The whole matter was so fully discussed on the former ap- 
peal, and the principle so clearly stated that the plaintiffs 
could not recover without showing that they were ready and 
willing to comply with the contract on 1 July-unless an ex- 
tension of time was shown-that further discussion now would 
be "vain repetition." 

No Error. 
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(552) 
CLAUS v. LEE. 

(Filed 20 March, 1906.) 0 

Verified Accomt-Prima Facie ~ a s e - ~ e l i v e r ~ - " ~ m m e &  
ate1y"-Reasonable Time. . 

1. In  an action to recover for goods sold and delivered, where a verified 
statement of the account shows that i t  is for goods sold by the 
plaintiff to the defendant and sets out the number and kind of 
articles, the catalogue numbers, price per dozen and discounts al- 
lowed, and there are trade terms and abbreviations well understood 
in the trade, which show more fully the kind of articles, it is 
properly itemized to make out a prima facie case under Revisal, 
sec. 1625. 

2. Where a contract calls for the delivery of goods "immediately," the 
party is entitled to a reasonable time to deliver them. 

3. The question of reasonable time is a mixed question of law and fact, 
and except where the facts are few, simple and undisputed, and 
where only one inference can be drawn, or except where the time is 
so short or so long that the court may declare i t  reasonable or 
unreasonable, it should be left to the sound discretion of the jury 
under the instruction of the court upon the particular circum- 
stances of the case. 

ACTION by Claus Shear Go. against Lee Hardtvare House, 
heard by Judge M. H. Justice and a jury, a t  the November 
Term, 1905, of HABNETT. From a judgment for the plaintiff, 
the defendant appealed. 

This was an action to recover on a bill of goods which 
plaintiff alleges i t  sold and delivered to defendant. 

Godwin & Davis for the plaintiff. 
H. L. Godwin for the defendant. 

BROWN, J. 1. I n  order to make a p r i m  facie case, the 
plaintiff offered in evidence, under the provisions of the statute, 

Revisal, section 1625, an itemized account of $35.53 duly 
(553) verified. The defendant objected to i t  because not prop- 

erly itemized and not expressed in  intelligible terms, and 
also because i t  does not show on its face that i t  is for goods 
sold and delivered. We think the objections untenable. The ' 
statement sets out the number and kind of shears, scissors and 
razors shipped, the catalogue numbers, price per dozen, and 
discounts allowed on each. There are trade terms and abbre- 
viations which show more fully the kind of articles shipped. 
To illustrate, one item is billed as follows: "1-2 doz. 5 1-2 No. 
315 Jap.  Tlr  Shrs 15-$7.50." It is clear that those are ab- 
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breviations well understood in the hardware trade, and mean 
Japan tailor shears, and that the figures 15 represent the 
catalogue price, and $7.50 the net price with discounts off. 
The defendant Lee, who was examined, does not profess to be 
ignorant of the meaning of the bill. I t  also appears upbn the 
face of the bill that i t  is for goods sold by the plaintiff to the 
defendant. 

2. The defendant contends that the oral contract called for 
a delivery of the goods immediately, and that the evidence 
tended to prove a delay of at least 30 days between the receipt 
of the order and the shipment, which the defendant contends 
is an unreasonable delay, and that His  Honor erred in  leaving 
the question of "reasonable time" to the jury. There. have 
been numerous cases adjudicating the meaning of the terms 
"immediately" and "forthwith," etc., as used in contracts, and 
i t  is held that such terms are to be construed liberally. Such 
terms never mean the absolute exclusion of any interval of 
time, but mean only that no unreasonable length of time shall 
intervene before performance. 21 Am. & Eng. Enc. ( 1  Ed.), 
535, note 1. Where a covenant requires payment of money 
immediately, the party is entitled to reasonable time to get it. 
Toms v. Wilson, 116 E. C. L., 455. 

Whether the determination of what  is a reasonable time is 
a question of law for the court or of fact for the jury, is  a 
matter upon which there is much conflict of authority. I n  
our own reports, in  Murray v. Smith, 8 N .  C., 42, the 
syllabus declares that "reasonable time means that a (554) 
party shall do an act as soon as he conveniently can, and 
it seems the court is to be the judge of that." This syllabus 
is not fully supported, so far  as we can see, by the opinion of 
the Court. The definition of what is reasonable time is taken 
from the charge of the Superior Court judge to the jury. The 
charge seems to have been specifically approved by this Court, 
but there is nothing in  that opinion, or any other opinions 
of our eminent and learned predecessors, which holds that 
reasonable time is essentially a question of law. I f  there are 
such, they have not been called to oar attention, and they 
seem to have escaped the lynx-eyed vigilance of our learned 
CHIEF JUSTICE, who has recently stated that what constitutes 
reasonable time is a question for the jury. Blalock v. Clark, 
133 IN. C., 308; s. c., 137 N. C., 144. 

I n  this apparent conflict between the two cases quoted (and 
they appear to be about the only cases bearing on the subject) 
which the diligence of counsel and our own researches pave 
discovered, we have examined somewhat extensively the deci- 
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sions of other courts and the text writers. The result of our 
examination leads us to the conclusion that what is "reason- 
able time" is generally a mixed question of law and fact, not 
only where the evidence is conflicting, but even in some cases 
where the facts are not disputed; and the matter should be 
decided by the jury upon proper instructions on the particular 
circumstances of each case. Lockhart v. Ogden, 30 Colo., 557; 
Morrison v. Wells, 48 Kansas, 494; Searcy v. Hunter, 81 Texas, 
644; Furniture Co. v. Board of Education,, 58 N.  J., 646; Hill 
v. Hobart, 16 Me., 168; Am. Express CO. v. Ryan, 104 Ala., 
267; Murrell v. Whiting, 32 Ala., 55; R. R. v. Pumphrey, 59 
Md., 390; 2 Mechen Sales, sec. 1132. This seems to be so 
decided in England. Fray v. Hill, 2 E. C. L., 397; Doe v. 
Sandham, 1 T. R., 705; Ellis v. Thompson, 3 M. & W., 445. 

The time, however, may be so short or so long that the 
(555) court will declare it to be reasonable or unreasonable as 

matter of law. Whether the question of reasonable time is 
one of fact or law must "from the very nature of things" de- 
pend upon the circumstances of each particular case, as business 
affairs are so kaleidoscopic in their nature that it is seldom, 
if ever, that any two transactions are exactly alike. 

If, from the admitted facts, the court can draw the conch-' 
sion as to whether the time is reasonable or unreasonable by 
applying to them a legal principle or a rule of law, then the 
question is one of law. But if different inferences may be 
drawn, or the circumstances are numerous and complioated, 
and such that a definite legal rule can not be applied to them, 
then the matter should be submitted to the jury. I t  is only 
when the facts are undisputed and different inferences can 
not be reasonably drawn from them that the question ever 
becomes one of law. Colt v. Owens, 90  N. Y., 368; Hodges v. 
R. R., 49 N. Y., 223 ; Pinney v. R. R., 19 Minn., 251. 

This question frequently arises in contracts for sale and 
delivery of articles of merchandise where no date is fixed for 
a delivery. Such was the case of Ellis v. Thompson, supra. 
In Cockes v. Nfg. Cb., 3 Sumner, 532, Mr. Justice Story on' 
the circuit submitted the question of reasonable time to the 
jury, and in doing so that learned judge referred with appro- 
bation to the rule laid down by Baron Alderson in Ellis v. 
Thompson. After stating that what was reasonable time for 
the delivery of the coal at London was a question for the jury 
in the absence of a specific date in the contract, that eminent 
English judge says: "It seems to me the correct mode of 
ascwtaining what reasonable time is in such a case as this 
is by placing the court and jury in the same situation as the 
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contracting parties themselves were in at the time they made 
the contract, that is to say, by $lacing before the jury all 
those circumstances which were known to both parties 
at  the time the contract was made and under which the (556) 
contract itself took place." 

The term "reasonable time7' is a technical and legal expres- 
sion which in the abstract involves matter of law as well as 
fact. Thomas Starkie says: "The law can not prescribe in 
general what shall be reasonable time by any defined com- - 
bination of'facts, so much does the cpestibn depend upon the 
situation of the parties and the minute and peculiar circum- 
stances incident to each case." Starkie Ev., pp. 769, 774; 
1 Daniel Neg. Inst., see. 612; 1 Parsons Notes and Bills; 
W y m m  v. Adarns, 12 Gush., 210, 214. There is no rule 
of law by which the court can speak authoritatively as to 
what is reasonable time for the delivery of merchandise 
ordered through a salesman at Dunn, N. 0.) the order to be 
filled and shipped from Fremont, Ohio. The time, 30 days, 
is not on either extreme. Many authorities hold that the time 
may be so short or so long that the wurt may as matter of 
law declare i t  reasonable or unreasonable, but the same au- 
thorities say that where the time falls between these extremes 
what constitutes a reasonable time is a question to be answered 
by the jury. R. R. v. Birnie, 59 Ark., 78, citing many cases. 
As to who shall decide this question of reasonable time has 
been much controverted in the courts, but 'we think the better 
view that it is a mixed question of law and fact, and that, 
except where the facts are few, simple and undisputed and 
where only one inference can be drawn, or except where the 
time is so short or so long that the court may declare i t  reason- 
able or unreasonable, it should be left to the sound discretion 
of the jury under the instruction of the court upon the par- 
ticular circumstances of the case. Bacon, v. Harris, 15 R. I., 
603. 

We find no error in the record and the judgment is 
Affirmed. 

WALKER and CONNOR, JJ., concur in result. 

Cited: Kemodle v. Tel. Co., 141 N. C., 439; Davis v. 
Thornburg, 149 N. C., 234; May u. R. R., 151 N. C., 389. 
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ROUSE v. WOOTEN. 

(Plled 20 March, 1906.) 

Principal and Surety-Notice of Dishonor-Negotiable Imtru- 
ments-Primary Liability. 

1. A surety on a note is not discharged from liability by reason of the . 
fact that he was not given notice of its dishonor. 

2. Under Revisal; sec. 2342, the liability of a surety is primary, for he 
is, by the terms of the instrument, absolutely required to pay the 
aame. 

ACTION by N. J. Rouse and another against Shade Wooten, 
heard by Judge W. R. Allen and a jury, at the November 
Term, 1905, of LENOIR. From a judgment for the plaintiffs, 
the defendant appealed. 

The action was brought to recover the amount of a note 
payable to the plaintiff and signed by E. A. Hinson, as prin- 
cipal, and the defendant as surety. The issues submitted to 
the jury with their answers thereto were as follows: "1. Did 
the defendant execute the note sued on for value? Ans. Yes. 
2. If so, did he execute said note as surety? Ans. Yes. 3. If 
so, was this fact known to the plaintiff? Ans. Yes. 4. If so, 
was said note paid at maturity? Ans. No. 5. If so, did 
plaintiffs give notice to the defendant of the nonpayment of 
said note? Ans. No. 6 .  If not, did plaintiffs give such notice 
to defendant thereafter, and if so, when? Ans. I n  doubt as to 
time, but about January after maturity of note." The execu- 
tion of the note was admitted. There was no exception to evi- 
dence or to the charge of the court. The defendant moved for 
judgment upon the verdict, which motion was overruled and 
he excepted. Plaintiff then moved for judgment; his motion 
was allowed and judgment entered upon the verdict for him. 
Defendant excepted and appealed. 

Loftin & Varser and G. V .  Cowper for the plaintiffs. 
Wooten. & Wooten and Shepherd & Shepherd for the de- 

fendant. 

WALKER, J. The defendant's contention is that he was dis- 
charged from liability on the note by reason of the fact 

(558) that he was not given due notice of its dishonor, and he 
relies upon section 2239 of The Revisal to sustain his 

position. I t  appears from the face of the paper that it is a 
note and not a bill, and that defendant was not either a drawer 
or endorser, who are alone mentioned in that section. The 
jury in their verdict find that he was simply a surety. His 
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counsel in their brief refer to section 2213 to show that de- 
fendant is not primarily liable on the note, but he is not in 
any sense an endorser, as he is a party to the note, and that 
section, therefore, has no bearing on the case. We infer from 
the course of the argument that some reliance was placed on 
section 2219, dispensing with presentment for payment where 
i t  is sought to charge the person primarily liable on a nego- 
tiable instrument, the argument deduced therefrom being that 
presentment is necessary where the party is secondarily liable 
and that defendant's liability is of that character. While we 
do not think the question is distinctly presented, as there is 
nothing in the verdict concerning presentment for payment, 
it is a matter of general importance and we will therefore 
consider it. 

The negotiable instrument law (chap. 54 of The Revisal), 
which is an admirable compilation of the principles relating 
to the subject, clearly points out the well-settled distinction 
between persons primarily liable and those secondarily liable 
on commercial paper. "The person primarily liable on an 
instrument is the person who by the terns of the instrument 
is absolutely required to pay the same. A11 other parties are 
secondarily liable." Section 2342. A surety comes squarely 
within the definition of a person whose liability is pri- 
mary, for he is, by the terms of the instrument, ab- (559) 
solutely required to pay the same. I n  Shaw v. McPar- 
lane. 23 N. C.. 216. it is held that if two Dersons are bound 
by a bond or judgment for the payment of a sum of money, 
the one is liable to the creditor in the same manner and to 
the same extent as the other, though, as between themselves, 
they may stand as principal and surety. "In respect to the 
creditor they are joint debtors fixed with the same obligations, 
and what discharges one discharges the other and nothing less." 
A surety's obligation is thus defined in Brandt on Suretyship 
& Guaranty (3  Ed.), see. 2: "A surety is usually bound with 
his principal by the same instrument, executed at the same 
time-and on the same consideration. k e  is an original prorn- 
isor and debtor from the beginning, and is held ordinarily to 
know every default of his principal." Mfg. 00. v. Eimmel, 
87 Ind., 566. I t  is there further said that he is not entitled 
to presentment or to notice of dishonor, and that he is in the 
first instance answerable for the. debt for which he makes 
himself responsible and is directly and equally bound with his 
principal and must take notice of his default. Neal v. Free- 
maw, 85 N. C., 441. The Court, by ASHE, J., in Willia,ms v. 
Glenn, 92 N. C., 255, said: "As between the makers of a . 
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promissory note and the holder, all are alike !iable and all are 
principals," citing Robinson v. Lyle, 10 Barbour ( N .  Y.), 512. 
The court then proceeds to say that, as between themselves, 
the true relation of the parties as principal and surety may 
be shown and their rights depend upon principles other than 
those stated. The distinction between a primary and secondary 
liability is well stated and illustrated in  Coleman v. Puller, 105 
N.  C., 328, where i t  i s  said that a surety is bound with his 
urinciDa1 a's an original nromisor, but t h e  contract of a G a r -  
k t o r  2s his own siparate contradt and a warranty that what 
is promised by the principal shall be done and not merely an 
engagement jointly with the principal to do the thing. "The 

surety's promise is to pay a debt, which becomes his 
(560) own when the principal fails to pay it." To the same 

effect are the cases of Woody v. Haworth, 57 N.  E., 
272, and Nadi.ng v. McGregor, 6 L. R. A., 656. So in Bell v. 
Howerton. 111 N.  C.. 70. the Court declared the principle to 
be that "the duty of &rf&ning the contract, or s&ng that i t  
is performed, is on the surety, and that he can not require the 
creditor to assume any part of the burden which he has made 
his own." 

The question we now have before us was directly involved 
in Kearnes v. Montgom,ery, 4 W .  Qa., 29, and the court thus 
defined the relation of a surety to the creditor: "The contract 
of a guarantor is collateral and secondary. I t  differs in that 
respect from the contract of a surety, which is direct; and 
i n  general the guarantor contracts to pay if, by the use of 
due diligence, the debt can not be made out of the principal 
debtor; while the surety undertakes for the payment, and so 
is responsible at  once if 'the principal debtor makes default." 
Hall v. Weaver, 34 Fed., 104. The court in Hammel v. 
Beardsley, 31 Minn., 315, draws the distinction sharply in  
these words: "We have not overlooked the technical distinc- 
tion between the undertaking of a surety, which is primary, 
and that of a guarantor properly so-called, which is collateral 
and secondary. But one who .absolutely guarantees payment 
of the debt is in every respect essentially a surety." Sub- 
stantially the same expression is used in Bank v. Richards, 
35 Vt., 284, where it is said: "A surety is an original maker, 
and becomes primarily and absolutely liable, as much so as 
the principal, to any party lawfully holding the paper." Bal- 
lard v. Burton, 16 L. R. A., 667. As we have shown, a surety 
is in law generally regarded as a maker of the note, and in  
Hunt v. Johnson, 96 Ala., 135, i t  is held, in accordance with 
familiar and elementary principles, that the maker of a prom- 
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issory note is "the primary debtor" and is not entitled to pre- 
sentment or demand for payment before suit is brought. His 
obligation to pay is absolute and in no sense dependent 
upon a demand after maturity. The doctrine is suc- (561) 
cinctly stated in Mclntosh v. Reed, 89 Fed., 466, where 
i t  is said that a surety undertakes to pay if the debtor does 
not, while in a collateral undertaking, like a guaranty, the 
undertaking is to pay if the debtor can not. I n  the one cage, 
there is a direct liability for the act to be performed, while 
in the other there Is a liability for the ability only of another 
to perform the act. "Suretyship is a direct contract to pay 
the debt of another. I t  insures the particular claim." Reigart 
v. White ,  52 Pa., 440. Indeed, in Kilton v. Tool Co., 22 R. I., 
611, Douglass, J., for the court said that "the words 'primary 
and direct' contrasted with 'secondary,' when spoken of an 
obligation, refer to the remedy provided by law for enforcing 
the same rather than to the character and limits of the obliga- 
tion itself." Whether this is the meaning of those words as 
used in our statute, we need not inquire, for if it is, the remedy 
against the surety being direct and immediate, his liability 
within the sense given to the word by that court would still 
be "primary." 2 Parsons Bills & Notes (1871), p.-118. The 
text writers are equally explicit in assigning the undertaking 
of a surety to the class of primary liabilities. "A surety is 
liable as much as his principal is liable, and absolutely liable 
as soon as default is made, without any demand upon the prin- 
cipal whatsoever or any notice of default. 2 Daniel Neg. Inst. 
(5  Ed.), see. 1753; Tiedeman on Commercial Paper, sec. 415." 
"A surety is liable absolutely as principal upon default." 2 
Randolph Com. Paper (.2 Ed.), sec. 849. "A surety under- 
takes primarily to pay if the debtor does not. A guarantor 

- 

undertakes secondarily to pay if the debtor can not." Ibid., 
note 2 ;  Dart v. Sherwood, 76 Am. Dec., 228; Kramph v. Hatz, 
52 Pa. St., 525. "It must be remembered (it is said in 2 Par- 
sons Bills & Notes, Ed. 1871, at page 118), that while a 
surety of a note is generally a maker, a guarantor is never 
a maker. The surety's promise is to pay a debt, which be- 
comes his own debt when the principal fails to pay it, 
and the surety may therefore be sued at once as soon as (562) 
the note is due and dishonored.'' 

We find nothing in the nogotiable instrument law to sus- 
tain the defense set up, either when that law is considered 
alone or when it is read in the light of established principles. 

No Error. * 
Cited: Perry v. Taylor, 148 N.  C., 363. 
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REDDINC v.. VOGT. 

(Filed 20 March, 1906.) 

Dower--kin of Husband-Reversions and Remaifiders-Con- 
tracts - Rescission - Novation - Deeds - Reservation to  a 

1. The right to  dower does not attach to the lands of the husband 
unless he was seized during the coverture, rsnd the husband must 
have an estate of inheritance. 

2. Dower is not allowed in estates in reversion or remainder expectant 
upon an estate of freehold; and hence, i f  the estate of the husband 
be subject to an outstanding freehold estate, which remains unde- 
termined during the coverture, no right of dower attaches. 

3. When the parties to a contract come to a fresh agreement of such 
a kind that  the two can not stand together, the effect of the second 
agreement is to rescind the first. 

4. Where, by the first contract to convey, a party acquired absolutely 
the entire estate in one-half of a tract of land, and by the second 
contract he was given one-half interest subject to a life estate in 
that tract and other land, and took a deed in execution of the last 
contract, and thereupon entered into possession of the land and 
conveyed a part of it, the last contract and deed must be regarded 
as a substitute for the first contract and as a rescission of it, the 
two transactions being wholly irreconcilable, and those claiming 
under him must abide by its terms. 

5. While a reservation will not give title to a stranger, i t  may operate, 
when so intended by the parties, as an exception from the thing 
granted, and as notice to the grantee of an adverse claim to the 
thing excepted or reserved. 

6. The actual possession of land does not in itself constitute seizin. 

(563) SPECIAL proceeding by ~ i l l i a n  Redding against Lucy 
R. Vogt  et al., for dower, heard upon issues joined, by 

Judge E. B. Jones and a jury, at  Fall Term, 1905, of PAMLICO. 
From a judgment for the plaintiff, the defendants appealed. 

The plaintiff brought the proceeding for the purpose of hav- 
ing her dower assigned in the lands described in her petition. 
The evidence disclosed the following facts: 1. On 17 Feb- 
ruary, 1890, John P. Redding and his wife, Elizabeth Redding, 
executed a deed to Lizzie C. Redding (now Lizzie C. Brown), 
their daughter, for two tracts of land thereili described. This 
deed was recorded in Book 17, page 234. 2. Lizzie C. Redding, 
3 October, 1898, agreed in writing to convey to her brother, 
S. A. Redding, one-half of the land described in the deed first 
mentioned, reciting in the agreement that tlre land had been 
conveyed to her by her parents with the understanding that she 
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would convey to S. A. Redding onehalf thereof. 3. On 5 June, 
1899, John P. Redding and wife executed another deed to 
Lizzie C. Redding (now Lizzie C. Brown) for the land de- 
scribed in the first deed as well as for other tracts. This deed 
contained in the premises the following clause : "Reserving al- 
ways to the parties of the first part an estate in the said lands 
for the terms of their natural lives," and in the habendurn the 
following : "Excepting and reserving always unto themselves, 
the said John P. Redding and Elizabeth Redding, an estate for 
the term of each of their natural lives in and to all the lands 
hereby conveyed, and it is expressly agreed and understood that 
none of the property hereby conveyed or herein mentioned shall 
pass from the possession of the said first parties during 
their natural lives, and the said parties of the first part (564) 
convenant to and with the said party of the second part 
that they are seized of said lands in fee and have a right to 
conyey the remainder in the same, and that they will warrant 
and defend the title to the same against all lawful claims." 
4. On the same day (5 June, 1899) Lizzie C. Redding agreed 
in writing to convey to S. A. Redding a one-half interest in the 
land described in the second of the'said deeds to her, reciting 
the fact that in the deed last mentioned John P. Reddidg and 
wife, who had conveyed the land to her, had reserved a life 
estate in all the tracts to themselves. 5. On 18 November, 
1901, Lizzie C. Brown (formerly Lizzie C. Redding) and her 
husband, E. A. Brown, joined in a deed to S. A. Redding for a 
part of each body of the land conveyed in the two deeds from 
John P. Redding and wife to Lizzie C. Redding. The deed 
just after the description of the land contained this clause: 
"Excepting always a life estate in and to the said lands for the 
natural life of Mrs. Elizabeth Redding." Her husband had 
died in the meantime. 6. S. A. Redding and wife, Lillian Red- 
ding, the plaintiff (who were married on 8 January, 1902), 
without the joinder of Mrs. Elizabeth Redding, conveyed sev- 
enty-six acres of the said land to one Thomas A. Hadder by 
deed dated 29 March, 1902. 

S. A. Redding took possession of the land conveyed to him by 
E. A. Brown and wife immediately and continued in possession, 
treating it as his own, until his death, which occurred 29 Sep- . 
tember, 1902, it being the land in controversy. 

The defendants' counsel requested the court to charge the 
jury that if they believed the evidence, the plaintiff was not 
entitled to dower in the said land, and that they should there- 
fore answer the issues in favor of the defendants. This in- 
struction the court refused to give, but charged the jury that, if 
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they believed the evidence, they should find that 8. A. Redding 
died seized and possessed of the said land and answer 

(565)  the issues in favor of the plaintiff. Defendants ex- 
cepted. The issues, with the answers of the jury thereto, 

are as follows: "1. Did Shade A. Redding, husband of feme 
plaintiff, die seized and possessed of the lands in controversy? 
Ans. Yes; 2. If so, what part of said lands? Ans. That part 
of the land conveyed in the deed of J. P. Redding and wife, 
Lizzie C. Redding, dated 17 February, 1890, and recorded in 
Book 17, p. 234, which is included in a deed from Lizzie 0. 
Brown and husband to S. A. Redding, dated 18 November, 
1901, and registered in Book 32, p. 120." 

The court adjudged upon the verdict that the plaintiff was 
entitled to have dower allotted in that part of the land described 
in the deed of John. P. Redding and wife to Lizzie C. Redding, 
dated 17 February, 1890, which was conveyed by the deed of 
E. A. Brown and wife, Lizzie C., to 8. A. Redding, and process 
for that purpose was directed to be issued by the clerk. De- 
fendants excepted and appealed. 

D. L. Ward for the plaintiff. 
H. L. Cibbs and Simmons & Ward for the defendants. 

WALKER, J., after stating the case: The plaintiff seeks to 
have dower allotted in the lands described in her petition, and 
her right to the relief depends upon the construction and legal 
effect of the contracts and deeds mentioned in the statement of 
the case. I t  is provided by statute that a widow shall be en- 
dowed as at common law and shall be entitled to an estate for 
her life to the extent of one-third in value of all the lands, 
tenements and hereditaments whereof her husband was seized 
and possessed at any time during the coverture and to the 
same estate in all legal rights of redemption and equities of 
redemption or other equitable estates in lands, etc., of which her 
husband was likewise seized in fee at any time during the cover- 
ture, subject to valid incumbrances existing before, or with her 

free consent created during, the coverture. Revisal, sec- 
(566)  tions 3083 and 3084. The right to dower, therefore, does 

not attach to the lands of the husband unless he was 
seized during the coverture, and the husband must have had an 
estate of inheritance. Houston v. Smith, 88 N. C., 312. The 
word "seizin" is said to have a technical meaning when used 
in this connection and at common law i t  imported a feudal 
investiture of title by actual possession and with us it has tho 
force of possession under some title or right to hold the same. 
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I t  is either a seizin in deed or a seizin in  law ; the former being 
the actual possession of a freehold estate and the latter the right 
to the immediate possession or enjoyment of a freehold estate. 
Seizin applies only to freehold estates or to the possession of 
land of a freehold tenure. Seizin in fact or in deed has also 
been defined to be possession with intent on the part of him 
who holds i t  to claim a freehold interest and seizin in  law as 
the right of immediate possession according to the nature of 
the estate. Washburn Real Property, 33 and 34; Early v. 
Early, 134 N. C., 258; Houston v. Smith, supra. A somewhat 
different and broader meaning is assigned to the word "seizin". 
in our statutes of descent, where it is provided that every per- 
son, in  whom a seizin is required by any of the rules of descent, 
shall be deemed to have been seized, if he may have had any 
right, title or interest in the inheritance. Revisal, see. 1556, 
Rule 12;  Early v. Early, szcpTa. "To give a right of dower, 
the estate of the husband must confer a right to the immediate 
freehold. This is an essential requisite at the common law. 
Dower is not allowed in estates in  reversion or remainder ex- 
pectant upon an estate of freehold; and henc'e, if the estate of 
the husband be subject to an outstanding freehold estate, which 
remains undetermined during the coverture, no right of dower 
attaches." Houstom v. Smith, 88 N .  C., 312, and 1 Scribner 
Dower, 217. Under this settled ruIe of the law, the defendants 
contended that the plaintiff is not entitled to dower in  the lands 
in  question, because there is  an outstanding freehold es- 
tate i n  Mrs. Redding by virtue of the deed of J. P. Red- (567) 
ding and wife to Lizzie C. Redding, dated 5 June, 1899, 
the contract between Lizzie C. Redding and 8. A. Redding, 
dated 5 June, 1899, and the deed of E. A. Brown and wife 
(formerly Lizzie C. Redding) to S. A. Redding, dated 18 No- 
vember, 1901. The plaintiff on the other hand insists that she 
is  entitled to dower for either of two reasons: first, because 
by the agreement between Lizzie C. Redding and S. A. Red- 
ding, dated S October, 1898, the latter acquired an equitable 
estate in fee i n  so much of the land as is described in  that 
agreement and that as, under our statute, a widow is now dow- 
able in  an equitable estate, contrary to the rule of the common 
law (Fortune v. Watkins, 94 N. C., 314), she is now entitled 
to have her dower set apart in those lands and, second, because 
the reservation of the life estate in  the agreement of 5 June, 
1899. and the  deed of 18 November, 1901. is to persons who were 
straigers to the contract and deed'and therefore void. I n  this 
conflict of views, as to the law of the case, our opinion is with 
the defendants. ' I f  the contract of 3 ~ c t o b e r ,  1898, had not 
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been followed by that of 5 June, 1899, and by the deed of the 
same date made in execution of it, there would be force in the 
plaintiff's contention, but i t  is apparent to us that the latter 
eontract and deed were made as substitutes for the contract of 
3 October, 1898, and that, by the transactions between them, 
the parties clearly intended to rescind that contract and to give 
full force and effect to the latter contract and the deed made 
under it. That parties may rescind a contract, either expressly 
or by substituting another in its place which is so consistent 
with it that the two cannot well co-exist and operate at  one and 

. t h e  same time, cannot be doubted. Rights acquired under a 
contract may be abandoned or relinquished either by agreement, 
o r  by conduct clearly indicating such a purpose.. Falls v. Car- 
penter, 21 N. C., 237; Paw v. Whittington, 72 N. C., 321; 

Miller v. Pierce, 104 N.  C.. 389; Holden v. Purefov, 108 
(568) N.  C., 163; Taylor v.  ailo or, 112 N. C., 27; ~ b r r e ~ l  v. 

Alspaugh, 120 N. C., at  p. 368; May v. Getty, ante, 
310; Lipschutz v. Weath,erly, ante, 365. A contract may 
be discharged by the substitution of a new contract, and this 
results: (1) WhGre a new contract is expressly substituted for 
the old one; (2)  where a new contract isA incoksistent with the 
old one ; (3) where new terms are agreed upon, in which case a 
new contract js formed, consisting of the new terms and of the 
terms of the bld contract which a r e  consistent with them, and 
(4) where a new party is substituted for one of the original 
parties by agreement of all three. Clark Contracts, p. 610, 
sec. 260. The authorities are numerous to the same effect. I t  
was held in Choceco Bank v. Perry, 52 Me., 293, that where 
parties make two contracts upon the same subject matter, which 
cannot be reconciled without rejecting some of the material 
stiwulations in  the one or the other or both. the court will not 

J. 

, enter upon this work of expurgation, but will endeavor to give 
effect to the one contract or the other, as the intention of the 
parties shall seem to require. Substantially the same ruling 
was made in Snou! v. Russell, 36 Ill., 185; Chrismen v. Hodges, 
1 5  Mo., 413. The principle is thus stated in Harrison v. Polar 
Star Lodge, 116 Ill., 287: "When the parties to a contract 
come to a fresh agreement of such a kind that the two can not 
stand together, the effect of the second agreement is to rescind 
the first. This is one form of novatio in the Roman Law. 
When an agreement is thus rescinded by novation, the contract 
i n  existence prior to the novation loses its individuality, and 
becomes merged in  the new contract. And circumstances or 
course of conduct from whence can be clearly deduced an agree- 
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ment to put an end to the original contract, will amount to a 
rkscission of it." F ry  Specific Performance ( 3  Am. Ed.), 
sections 998, 1009, et seq. I n  Patmore v. Colburn, 1 C. M.  & 
R. (Exch.), 65, Lord L y d h u r s t  said that, when the provisions 
of two contracts are inconsistent and the second can not 
be operative if the first is still in existence, the first is (569) 
no longer a subsisting agreement. Hart  v. Lauman, 29 
Barbour, 410; Paul v.  Meservey, 58 Md., 419. Many other d e  
cisions of the same import might be cited. If ,  upon the facts 
of our case, therefore, we can gather than the parties intended 
the two contracts not to co-exist, and the second was designed to 
take the place of the first, the former must be taken to embody 
the entire and final agreement of the parties. Hather v. Butler 
bounty ,  28  Iowa, 253. By their first deed John P. Redding and 
wife conveyed to Lizzie (2. Redding the land, one-half of which 
she subsequently agreed to convey to her brother? S. A. Redding. 
After the making of this agreement, and on 5 June, 1899, John 
P. Redding and wife conveyed to Lizzie C. Redding, not only 
the land embraced by their first deed to her, but another large 

I body of land, excepting and reserving a life estate to themselves 
in  all the lands, and thereafter, on the same day, Lizzie C. 
Redding agreed to convey to S. A. Redding one-half of the 
lands which she acquired by the last deed from her parents, 
reciting in  the contract that, by the deed she had received, a 
life estate mas reserved to John P. Redding and his wife. After- 
wards, and in performance of this agreement, Lizzie C. Brown 
'(formerly Redding) and her husband conveyed to S. A. Red- 
ding certain tracts af land and interests in other tracts, all of 
which consisted of portions both of the land described in the 
first deed of John P. Redding and wife to Lizzie C. Redding 
and of the additional land conveyed by their second deed, ex- 
cepting and reserving a life estate to Elizabeth Redding, then 
the widow of John P. Redding, who had died. S. A. Redding 
took possession of the lands so conveyed to him by Mrs. Brown, 
claiming them as his own, and actually sold and conveyed 76 
acres of the same to one Thomas A. Haclcler. I t  does not seem 
to us that a stronger case of an election, on the part of S. A. 
Redding, to_ take under the second contract and the deed made 
in pursuance thereof could be presented. I t  was impossi- 
ble for the first and second transactions to stand to- (570) 
gether. By the first contract, S. A. Redding acquired 
absolutely the entire interest and estate in one-half of the land, 
according to the very terms of the instrument, and by the sec- 
ond he was given only a remainder in one-half of that and other 
land, that is, a one-half interest therein subject to the life estate. 
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His  acceptance of the last contract is conclusively established 
by his taking the deed from his sister and thereupon enteridg 
into possession of the land and conveying a part of it to an- 
okher. The first and second contracts could not, therefore, stand 
together, because the two estates conveyed are radically dif- 
ferent, one being the entire fee, and the other only a remainder. 
If he claimed under the first contract, he must necessarily have 
rejected the second, and if he claimed under the second con- 
tract and the deed made in fulfillment of it, he must just as 
surely have rejected the first contract. H e  acquired additional 
land under the second contract and the deed, which he could 
not in good conscience keep and at the same time repudiate the 
provisions of the deed by virtue of which he asserted his right 
to it. I f  he had claimed under the first contract, the life estate 
excepted in the second contract and the deed to him would neces- 
sarily fail. When he claimed under the second contract and the 
deed, he thereby as fully recognized the existence of the life es- 
tate as if he had expressly done so by an instrument in  due 
form of law, and those claiming under him will not be allowed 
to assert a right or title totally inconsistent with his deliberate 
choice so clearly manifested and in contravention of the just 
rights of others who must be held to have acquired interests, by 
virtue of his election, which induced them to part with their 
land upon the faith of the rectitude of his conduct. The last 
contract and the deed made to S. A. Redding must be regarded 
as a substitute for the first contract and as a rescission of it, the 

two transactions being wholly irreconcilable. We do no6 
(571) leave out of consideration the second deed from John P. 

Redding and wife to Lizzie C. Redding, as that must be 
treated as a part of the transaction by which the first corytract 
was rescinded. Lizzie C. Redding could not have made the 
second contract and the deed in execution of it, so as to convey 
to S. A. Redding the additional land 'described in  the second 
deed of John P. Redding and wife, if she had not received that 
deed, and he was as much bound by the provisions of the deed 
as by those of the subsequent contract between Lizzie 0. Red- 
ding and himself and the deed by her and her husband to him. 
H e  derived his title to the additional land under theaecond deed 
of John P. Redding and wife to his sister, and those claiming 
under him must abide by its terms. He  having deliberately 
taken benefit under it, they will not now be heard to say that 
he did not intend to rescind the first contract and substitute the 
second one and the deed to him in  its place. A11 this occurred 
before the plaintiff and S. A, Redding were married, and at no 
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time, therefore, during the coverture has he had any equitable 
interest or estate in the land under the first contract. 

Having come to this conclusion, the remaining question will 
not be difficult of solution. I t  is undoubtedly true that a reser- 
vation can not be made to a stranger. We find the principle 
stated in Warvelle Vendors, p. 474, as follows: "It is a rule 
that a reservation must be to the grantor and not to a stranger, 
but while a reservation will not give title to a stranger, it may 
operate, when so intended by the parties, as an exception from 
the thing granted, and as notice to the grantee of adverse claims 
as to the thing excepted or 'reserved.' I t  must not be under- 
stood, however, that the exception in such case gives title to 
such third person, for no one not a party to the deed can acquire 
spy rights or interests in the land by virtue of any exception 
therein contained more than by a reservation; yet, where third 
parties already possess rights adverse to those conveyed, an ex- 
ception may properly be made for the purpose of re- 
lieving the grantor from liability on his covenants. The (572) 
exception, in such event, operates as a recognition of the 
existing rights of third persons, and serves to convey notice 
to the grantee.'' Hopkins Real Property, 418. I t  is familiar 
learning that a reservation (re&lendum) is a clause in a deed, 
whereby the grantor reserves some new thing to himself issuing 
out of the thing granted and not in esse before, while an ex- 
ception is always of a part of the thing granted 8r out of the 
general words and description in the grant. Being ever a part 
of the thing granted, it takes something out of the grant whi'ch 
would otherwise pass thereby. 4 Kent Com., 468; Sheppard's 
Touchstone, 77, et seq.; Wall v. Wall, 126 N.  C., 405; Hopkins 
Real Property, supra. Whether the clause in the deed to 
S. A. Redding, which is in the form of an exception, can operate 
as such under the principle stated in Warvelle Vendors, it 
is not necessary to say, as i t  follows from what we have already 
decided that the second deed of John P. Redding and his wife 
to Lizzie C. Redding must be construed with the second contract 
and the deed to S. 'A. Redding as one transaction and as in- 
tended to supersede the first contract, and that being so, the 
reservation by John P. Redding and wife to themselves in their 
second deed of a life estate is valid and effectual and prevented 
the vesting of an immediate estate of freehold in S. A. Redding, 
he having taken under a contract and deed which expressly 
recognizes the existence of the life estate in John P. Redding 
and his wife, which was created by that second deed. The mere 
fact that he was bound by the provisions of that deed, deprived 
him of any claim to a present estate of freehold. I t  follows 
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that the plaintiff can not have dower for want of the seizin of 
her husband, for the right of dower, as we have said, can attach 
only when the husband has the immediate estate of freehold as 
well as the inheritance, and here the tenant for life was living at 
the death of the husband, and a t  no time during the coverture 

could the latter have had the requisite seizin. Weir v. 
(573) Humphries, 39 N. C., 264. 

We do not know upon what ground His Honor placed 
his decision. There was evidence that S. A. Redding had actual 
possession of the land, but this fact, while it tends to show that 
he accepted and treated the second contract and deed as a rescis- 
sion of the first contract, did not in itself constitute seizin, for 
the bare possession of land is not seizin. Barnes v. Raper, 90 
N. C., 189; Efland u. Efla,nd, 96 N. C., 488. 

Upon the consideration of the whole case, we conclude that 
S. A. Redding had no equitable estate in the land under the 
first contract, at the time of his death, and no seizin sufficient 
to support the plaintiff's claim of dower. 

There was error in the charge given by the court and the case 
must again be submitted to a jury with proper instructions as 
to the legal effect of the facts, Pisclosed by the evidence, in de- 
termining the rights of the parties. 

New Trial. 

Cited: &ire v. Haire, 141 N .  C., 90; Burns v. McParlanrE, 
, 146 N. C., 384. 

(574) 
JOHNSON v. RAILROAD CO. 

(Filed 20 March, 1906.) 

Railroads-Negbigen,ee--Fires-Damages Recouerablle-Profits 
-Evidence. 

1. In  an action for damages for the negligent burning of plaintiffs' fac- 
tory, evidence that plaintiffs had a contract to deliver a certain 
number of crates a t  a fixed profit; that they had on hand the 
material to complete this contract a t  the date of the fire, and that 
i t  was impossible to replace this material, was competent to be 
heard by the jury upon the issue of damages. 

2. When the cause of action is based uppn a wrongful invasion of plain- 
tiffs' rights of person or property, they may recover all such dam- 
ages, either direct or consequential, as  flow naturally and proxi- 
mately from the trespass, whether they could or could not have been 
anticipated. 
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3. Where the profits lost by defendant's tortious conduct, proximately 
and naturally flow from his act and are reasonably definite and 
certain, they are recoverable; those which are speculative and con- 
tingent are not. 

ACTION by A. F. Johnson and R. F. Johnson, trading under 
the firm name of A. F. Johnson & Son, against Atlantic Coast 
Line Railroad Go., heard by Judge W. R. Allen and a jury, at  
the October Term, 1905, of SAMPSON. 

This was a civil action for the recovery, of damages for the 
alleged negligent burning by defendant corporation of a build- 
ing used by plaintiffs, A. F .  Johnson & Son, for the manufac- 
ture of crates, baskets, etc. Plaintiffs set forth in their com- 
plaint that "they had accumulated upon said premises valuable 
forms; tools, fixtures, office supplies, furniture, etc., also large 
quantities of crates, baskets, etc., already manufactured; large 
quantities of crates, baskets, etc., in course of manufacture, and 
large quantities of raw material for the manufacture and com- 
pletion of other crates and baskets. And plaintiffs fur- 
ther allege that, at said time, they had contracted and (575) 
agreed to furnish to various persons, firms and corpora- 
tions, an output of 75,000 completed crates from their said fac- 
tory, upon which they would have realized a reasonable profit of 
$3,500, but for the loss and destruction of the aforesaid prop- 
erty by fire," etc, Defendant not having sufficient knowledge or 
information to form a belie'f, denied this allegation. The plain- 
tiffs upon the issue in regard to damages offered to show that 
they had a contract with the East Carolina Fruit Packing Go., 
to deliver 75,000 berry crates at a fixed profit of $3,500; that 
they had accumulated the material to complete this contract, 
and had the same on hand on 29 November, 1904, when they 
mere burned out; that it was impossible to replace this ma- 

qterial in any of the markets of the country, and they lost the 
year's work; their laborers and servants were, for a long time, 
idle upon their hands, at heavy expense. This testimony was, 
upon defendant's objection, excluded. Plaintiffs excepted and 
assigned as error, upon the issue in regard to damages, the re- 
jection of the proposed testimony, and appealed. 

Grady & Graham for the plaintiffs. 
Junius Davis and Stevens, Beasley & Weeks for the de- 

fendant. 

CONNOR, J., after stating the facts. His  Honor, we presume, 
was of the opinion that the anticipated profits to be derived 
from completing the contract made by plaintiffs with the Fruit 
Packing Co., for the manufacture and delivery of the crates, 
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were too speculative and conjectural to form the basis of a 
claim for damages. While this Court has uniformly adhered to 
the rule in  Hadley v. BaxendaZe, 9 Exch., 341, prescribing the 
measure of damages recoverable for breach of contracts, we find 
no decision controverting the proposition, held by other courts 
and laid down by many text writers, that in  actions founded 

upon a pure tort a different rule prevails. Mr. Suther- 
(5'76) land, after discussing many decided cases, says: "The 

correct doctrine, as we conceive, is that if the act or 
neglect complained of was wrongful, and the injury sustained 
resulted in the natural order of cause and effect, the person 

, injured thereby is entitled to recover. There need not be in  the 
mind of the individual whose act or omission has wrought the 
injury the least contemplation of the probable consequences of 
his conduct; he is responsible therefor because the result proxi- 
mately follows his wrongful act or nonaction." 1 Damages, 
16. "A tort feasor is liable for all injuries resulting directly 
from his wrongful act, whether they could or could not have 
been seen by him. * * * The real question in  these cases 
is, did the wrongful conduct produce the injury complained of, 
and not whether the party committing the act could have antic- 
ipated the result." Hale Damages, 36; 8 Am. & Eng. Enc. 

. (2 Ed.), 625. 
Sledge v. Reid, 73 N. C., 440, was an action of trover, for 

the wrongful taking of plaintiff's mule. BYNUM, J., said: "Con- 
sequential damages to be recovered in  an action of tort must 
be the proximate consequence of the act complained of, and 
not the secondary result thereof." The Court, in Welch v. 
Piercy, 29 N.  C., 365, thus states the same doctrine: "Every 
man, in  law, is presumed to intend any consequence, wh~ch 
naturally flows from an unlawful act, and is answerable to 
private individuals for any injury so sustained." Whatever 
distinctions may be recognized between actions founded upon 
tort, pure and simple, and those in which the cause of action is 
tort growing out of a breach of contractual duty-such as 
actions by passengers for wrongful ejection, shippers for failure 
to deliver freight, or parties in interest for failure to deliver 
telegrams, i t  is well settled that when the cause of action is 
based upon a wrongful invasion of plaintiff's rights of person 
or property, he may recover all such damages, either direct or 

consequential, as flow naturally and proximately from 
(577) the trespass. When the action is for breach of contract, 

the damages recoverable are such as naturally flow from 
the breach and such special or consequential damages as are 
reasonably presumed to have been within the contemplation of 
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the parties at  the time they made the contract as the probable 
result of a breach of it. I n  ascertaining what damages come 
within the rule i t  is proper to examine, not only the terms of 
the contract, the subject matter, etc., but also to inquire whether 
such circumstances or conditions as produced special damages 
were communicated to the defendant. We apprehend that the 
same rule prevails when an  action in  the nature of tort is 
brought for the breach of a duty arising out of contract. 
Williams v. Telegraph Co., 136 N.  C., 82;  Dayvis v .  Telegraph 
Co., 139 N. C., 79. I n  Lee v. R. R., i t  i s  said: "It is imma- 
terial whether we treat the cause of action as for a breach of 
contract, or for a negligent omission to perform a public duty 
arising out of contract." We were then considering the measure 
of damages for failure to deliver freight. When a party coni- 
mits a trespass, he must be held to contemplate all the damages 
which may legitimately follow from his illegal act. I n  Brown 
v. R. R., 54 Wis., 354, it is said: "The general rule is that the 
party who commits a trespass or other wrongful act is liable 
for all the direct injury resulting from such act, although such 
resulting injury could not have been contemplated as the result 
of the act done." 

Judge Christiancy, in Allison v. Chandler, 11 Mich, at  page 
561, says: "It is urged by counsel for the defendant that dam- 
ages for the loss of profits ought not to be allowed, because they 
could not have been within the contemplation of the defendant. 
Whether, as a matter of fact, this is likely to have been true, 
we do not deem i t  important to inquire. I t  is wholly imma- 
terial whether the defendant in committing the trespass actually 
contemplated this, or any other species of damage, to the plain- I 

tfff. I t  is a consideration which is confined entirely to cases of 
contracts, when the question is, what was the extent of 
the obligation in  this respect, which both parties under- (578) 
stood to be created by the contract. But when a party 
commits a trespass, he must be held to contemplate all the 
damages which may legitimately flow from its illegal act." 
Stevens v. Dudley, 56 Vt., 158. 

We are thus brought to a consideration of the question 
whether the proposed testimony was competent to be considered 
by the jury in  assessing plaintiffs' damages. "It was a t  one 
time laid down as a general rule that damages could not be 
recovered for the loss of profits. I t  was thought that profits 
were in  their nature too uncertain to be considered." Hale ' 
Dam., 72. "The rule is subject, however, to the modification 
that if the profits lost by defendant's tortious conduct, proxi- 
mately and naturally flow from his act and are sufficiently 
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definite and certain, they may be recovered or at least evidence 
in respect to them may be heard and considered by the jury 
in fixing such damages as will compensate plaintiff. Profits 
which would certainly have been realized, but for the defend- 
ant's fault, are recovered; those which are speculative and 
contingent are not." Ibid.  Judge Ch&tiancy, in Allison v. 
Chandle?; supra, says: "But whatever may be the rule in 
actions upon contract, we think a more liberal rule, in regard 
to profits lost, should prevail in actions purely of tort (ex- 
cepting, perhaps, the action of trover). Not that they should 
be allowed in all cases without distinction; for there are some 
cases where they might in their nature be too entirely remote, 
speculative or contingent to form any reliable basis for a prob- 
able opinion. * * * But generally, in an action purely of tort, 
when the amount of profits lost by the injury can be shown 
with reasonable certainty, we think they are not only admis- 
sible in  evidence, but that they constitute, thus far, a safe 
measure of damages." Sutherland, vol. 1, sec. 70, says: "If a 
regular and established business is wrongfully interrupted, the 
damage thereto can be shown by proving the usual profits for 

a reasonable time anterior to the wrong complained of. 
(579) Schile v. Brokahaus, 80 N. Y., 614; F ~ e n c h  v. Lurn- 

ber Co., 145 Mass., 261. 
I n  Jackson v. Stanfield, 137 Ind., 592, it is held that evi- 

dence is admissible showing anticipated profits, not remote or 
speculative, not as the measure of damages, but to aid the 
jury in estimating the extent of the injury sustained." Fibre 
Co. v. Electric Co., 95 Me., 318; Gwaltney v. Timber  Co., 

\ 115 N. C., 579; Jones v. Call, 96 N. C., 337. 
Will is  v. Branch, 94 N. C., 142, was an action for a trespass 

upon a public hall leased by plaintiff, and removing an oil 
tank used for lighting. Plaintiff claimed as special damage 
loss of profits on contracts made with theatrical companies. 
This Court said: "If plaintiff had existing engagements for 
theatrical entertainments, that were disappointed by the in- 
jury; damages sustained on that account might be embraced- 
but not for such as he might probably have had." Mr. Suther- 
land quotes with approval the language used by the court in 
Allison v. Chandler, supra: "When from the nature of the 
case, the amount of damages can not be estimated with cer- 
tainty, or only a part of them can be so estimated, there is no 
objection to placing before the jury all the facts and circum- 
stances of the case having any tendency to show damages, or 
their probable amount so as to enable them to make the most 
intelligible and probable estimate which the nature of the case 
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will permit. This should, of course, be done with such in- 
structions and advice from the court as the circumstances of 
the case may require, or as may tend to prevent the allowance 
of such damages as may be merely possible, or too remote and 
fanciful in their character to be safely considered as the result 
of an injury." 4 Sutherland, see. 1029. 

I n  the light of the principles announced in the foregoing 
authorities, we are of the opinion that the testimony in regard 
to the contract with the Fruit Packing Co. was competent to 
be heard by the jury upon the question of damages sustained 
by plaintiffs, A. F. Johnson & Son. I t  is by no means 
certain that the jury should fix the damages in that (580) 
resppt at the profits which plaintiff would have made 
on the manufacture and delivery of the crates, but they may 
take into consideration the terms of the contract, the position 
of plaintiffs in regard to its completion, the solvency of the 
Packing Company and all other competent and relevant testi- 
mony casting light upon the value of the contract to plaintiffs 
at the time of the fire. While in all human affairs there is of 
necessity an element of uncertainty, the law, which seeks to 
deal as far as practicable with conditions in a practical way, 
and as near as may be give compensation for injuries sus- 
tained, only demands, as the basis of the claim, reasonable cer- 
tainty. If plaintiffs had been considering a proposition to sell 
their factory with its outstanding contracts, it would have 
been entirely practicable to measure with reasonable certainty 
its enhanced value by reason of the existence of the contract 
with the Packing Company. I n  doing so the cost of the ma- 
terial on hand, the cost of manufacturing and delivering, the 
contingencies usually attendant upon the incident to the busi- 
ness, the solvency of the Packing Company, etc., would have 
been considered. The jury having found that plaintiff's fac- 
tory was destroyed by the negligence of defendant, they are en- 
titled to recover all such damages as naturally and proximately 
flow from the trespass-the value of the contract in the light - 
of the facts proposed to be shown by the question asked the 
witness should be considered as coming within the rule. This, 
of course, excludes any evidence in regard to profits not cov- 
ered by contracts. They would be speculative. There might 
be no demand for crates, prices might decline, a short crop of 
berries might decrease the demand or a large crop enhance it. 
These and many other contingencies not remote, would enter 
into the problem, which would render any conclusion unre- 
liable and unsatisfactory. For the rejection of the proposed 
testimony there must be a new trial. I n  several of the cases 
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(581) cited in this opinion, the term "injury" is used. The 
term as used must be understood as synonymous with 

"damages." The authors are discussing the character of 
damages for which a party guilty of negligence, resulting in 
injury, is liable, and not the question of proximate cause. I t  
is only in this view that the word "injury" is to be understood. 
The jury have, under instructions to which there are no ex- 
ceptions, found that defendant is guilty of actionable negli- 
gence. The exception is pointed only to the exclusion of evi- 
dence in regard to damages. The costs should be divided 
equally between the parties. 

. , New Trial. 

Cited: Smith v. Lumber Co., 142 N. C., 35; Knott v. R: R., 
Ib., 245; Btewart v. Lumber Co., 146 N.  C., 86; Bowen v. 
King, Ib., 390; Whikehurst v. R. R., Ib., 590; Cordell v. Tel. 
Go., 149 N. C., 413; Food Co., v. Elliott, 151 N. C., 399; H ~ T -  
per v. Lenoir, 152 N. C., 728. 

JOHNSON v. RAILROAD. 

(Filed 20 March, 1906.) 

Railroads-Negligence - Fires - Evidence -Impeachment of 
Witness. 

1. I n  an action for damages to property alleged to have been burned by 
the emission of sparks from defendant's engine, i t  is competent to 
show that the same engine, shortly before or after the fire in ques- 
tion, emitted sparks. 

2. Evidence that' on the day after the burning of plaintiffs' factory, a 
car of hulls attached to the engine, which, i t  was alleged, set fire to 
the factory, was seen on fire, is irrelevant as tending to prove the 
fact in  issue-that the engine by the emission of sparks set fire to 
the factory. 

3. As a condition precedent to the admissibility of evidence, either 
direct or circumstantial, the law requires an, open and visible con- 
nection between the principal and the evidentiary facts, whether 
uItimate or subordinate. This does not mean a gzecessarg con- 
nection, that  would exclude all presumptive evidence, but such as 
is reasonable and not latent or conjectural. 

4. Where defendant's witness testified to facts tending to show that 
plaintiffs' factory was not fired by defendant's engine, and he was 
asked, on cross-examination, whether or not he had made contra- 
dictory statements, which he denied, i t  was competent to show that 
he had made such statements, as impeaching but not as substantive 
evidence. 
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ACTION by A. F. Johnson and R. F. Johnson, trading (582) 
under the firm name of A. F. Johnson & Son, against 
Atlantic Coast Line Railroad Co., heard by Judge W. R. Allen 
and a jury, at  the October Term, 1905, of SAMPSON. From a 
judgment for the plaintiffs, the defendant appealed. 

Grady & G ~ a h a m  for the plaintiffs. 
Jz~nius Davis and Stevens, Beusley & Weeks for the de- 

fendant. 

CONNOR, J. Plaintiffs allege that their crate and basket fac- 
tory was burned by the emission of sparks from defendant's 
engne, the result of defective construction or negligent manage- 
ment. For  the purpose of showing that the engine used by the 
defendant on the day of the fire, emitted sparks, plaintiffs in- 
troduced testimony to the effect that defendant used the same en- 
gine on its road from Warsaw to Clinton, several days before, 
and after, and on the day of the fire. They thereupon introduced 
R. B. Faison, who testified, after objection by defendant, that 
he was at  Turkey, .a station between Warsaw and Clinton, the 
distance between the two points being about twelve miles, on 
the day of the fire and next day thereafter. That on the last 
named day he came to Clinton on the train. Thought it was 
the same train which went to Clinton on the day of the fire. 
Did not see the engine on the day of the fire, nor the day be- 
fore. When train reached the "Y" i t  stopped. There was a 
carload of cotton seed hulls attached to the train, or making. 
a part thereof-second car from the engine; the hulls 
were on fire. Employees were carrying water from the (583) 
engine to put on the fire. Saw smoke coming out of the 
top of the car. Defendant insists that, in the absence of any 
evidence tending to show that the hulls were fired by the engine, 
the testimony was irrelevant and incompetent. The plaintiffs 
contend that it is competent for them to show that the same 
engine, shortly before or after the fire in question, emitted 
sparks. I n  this we concur. The proposition is well stated and 

. 
sustained by abundant authority, being entirely consistent with 
the reason of the thing, in  11 Am. & Eng. Enc. (2  Ed.), 512. 
The decision of this Court in Ice Co. v. R. R., 126 N. C., 797, 
is not in conflict with this principle. I n  that case, i t  was held 
incompetent to show that engines, other than the one which set 
fire to the property, emitted sparks. I n  Cheek V .  Lumber Go., 
134 N. C., 225, it was proposed to show that the engine alleged 
to have set fire to the wood, twelve months before the fire in  
question, and at  another place, emitted sparks. This was held 
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to be irrelevant. The defendant's exception, however, is based 
upon the contention that, assuming the fact testified to by 
Faison to be true, that on the day after the burning of plain- 
tiffs' factory, a carload of hulls attached to the engine, which 
i t  was alleged set fire to the factory, was seen on fire, it did 
not tend to prove the fact in issue,-that the engine, by the 
emission of sparks, set fire to plaintiffs' factory. The witness 
does not say that the hulls were set on fire by the engine or 
that the engine emitted sparks. The evidence relied upon by 
plaintiffs to show that defendant's engine set fire to their fac- 
tory is circumstantial. No witness says that he saw the fire 
communicated to the factory.. There is evidence other than 
that of Faison, both competent and relevant to be considqed 
by the jury, tending to sustain plaintiffs' contention. Was the 
testimony of Faison relevant? That is, did it tend to prove 
the plaintiff's allegation? I f  the witness had testified that 

the cotton seed hulls were fired by sparks from the 
(584) engine, or that the engine emitted sparks at or about 

the time that they were found to be on fire, such con- 
dition would have been relevant upon the question whether the 
engine emitted sparks a t  the time of the  fire. The question, 
therefore, resolves itself into this : Does the condition described 
by the witness Faison reasonably tend to show that the fire 
mas communicated to the hulls by the engine? If suit had 
been brought by the owner of the hulls, charging that they 
mere burned by the negligence of defendant, he would, in the 
absence of any explanation in regard to the origin of the fire, 
have been entitled to recover; not, however, because any infer- 
ence would have been drawn that the engine communicated-the 
fire, by emitting sparks, but because the carrier was an insurer 
and could only escape liability by showing that the fire was 
caused by the act of God or the public enemy. The principle 
upon which the relevancy of proposed testimony depends, has 
been frequently announced by this Court and the authoritative 
writers on the law of evidence. The difficulty is frequently 
found in its application. PEARSON, J., in Bottoms v. Rent, 48 
N. C., 154, approving the language of Best on Evidence, says: 
'(The rule, that evidence which is too remote is inadmissible, 
may be stated thus: that as a condition precedent to the ad- 
missibility of evidence, either direct or circumstantial, the law 
requires an open and visible connection between the principal 
and the evidentiary facts, whether ultimate or subordinate. 
This does not mean a necessary connection, that would exclude 
all presumptive evidence, but such as is reasonable, and not 
latent or conjectural." HENDERSON, J., in  Har t  v. Newland, 
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10 N. C., 122, says: "Evidence is  of two kinds; that which is 
true, directly proves the fact i n  issue, and that which proves 
another fact, from which the fact in  issue may be inferred. The 
rules regarding competency only, apply to the first kind of evi- 
dence, and relevancy, to the second. * * * That the fact to 
be inferred often, accompanies the fact proven, is not suf- 
ficient, i t  should most usually accompany i t ;  and I 
would say, in  the absence of all circumstances, that it (585) 
should rarely otherwise happen." I n  that case the ac- 
tion was for deceit in the sale of a slave; for the purpose of 
showing a scienter, the plaintiff was permitted to show that the 
slave was a runaway, and while hiding out, defendant's wife had 
been seen carrying food to him. The learned justice, of whom 

I PEARSON, C. J., said, "his power of reflection exceeded that of 
any man who ever had a seat on this bench, unless JUDGE HAY- 
WOOD be considered his equal," said, by way of illustration, in 
regard to the testimony: "But the strong objection in  this case 
is, that there must be two inferences drawn, to-wit: The wife 
saw and fed the slave, ergo she knew he was diseased, that the 
wife knew it, ergo, the husband knew it, being informed by her ;  
an error in  either inference which might very well happen, 
would introduce a falsehood; which * * * is an object of more 
solicitude .than the exclusion of the truth." HALL, J., dissented, 
showing that two learned judges drew entirely different infer- 
ences from the same fact. The language of JUDGE HENDERSON is 
cited with approval by RODMAN, J., in Sta te  v. Vinson ,  63 N. 
C., 335, in  which he approves Roscoe's statement of the law. 
"When the fact itself can not be proved, that which comes 
nearest the proof of the fact is the proof of the circumstances 
that necessarily and usually attend such Aict." "If thq fact 
offered to be proved be equally consistent with the existence, 
or nonexistence of the fact sought to be inferred from i t  the 
evidence can furnish no presumption either way, as in such a 
case, the one fact does not most usually attend the other.'? The 
principle upon which the admissibility of this class of testi- 
mony, with its limitations, rests is discussed by RUFFIN, J., in 
8. v. Brantley,  84 N.  C., 766. He  says: "Amongst other 
hazards and inconveniences, i t  was found that to allow evidence 
to be given touching every collateral matter that could be sup- 
posed, however remotely, to throw any light upon the main fact 
sought to be established, had the effect to render trials 
complicated, and to confuse and mislead, rather than (586) 
enlighten the juries, and at  the same time to surprise the 
party on trial, who could not come prepared to disprove every 
possible circumstance, but only such as he might suppose to be 
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germane and material. And therefore the main rule was 
adopted of restricting the inquiry to such fact as, though c01- 
lateral to  the matter at issue, had a zisible, reasonable connec- 
tion with it-not such a connection as would go to show that the 
two facts, the collateral one and the main one, sometimes, or 
indeed, often, go together, but such as would show that they 
most usually do so." Thayer Ev., 264-5. The general rule 
is much modified by the occasion of its application. As, when 
the intent, knowledge, etc., is $he fact in issue, conduct of the 
defendant in other transactions of like character is admitted. 
S. v. Murphy,  84 N.  C., 742, and numerous illustrative 
cases. Applying the general rule to this record, we are of the 
opinion that the testimony of Faison was not relevant. T O  give 
it any probative value, the jury must infer that the hulls mere 
fired by the engine. While it does not clearIy appear i t  would 
seem that they were in a box car. Witness said that ,he saw 
'(smoke coming out of the top of the car." So far  as we can 
see, the jury had no information in that regard. I t  can hardly 
be said that the fact shown-that the hulls were on fire-had a 
visible, reasonable connection with the fact in issue-that the 
engine emitted sparks. More than one conjecture could be 
reasonably advanced as to the origin of the fire in the car. I t  
does not appear whether the doors were open when the fire was 
discovered-the fact that smoke was seen coming from the top 
of the car would seem to indicate that the doors were closed. 
We do not find any evidence tending to explain the origin of the 
fire in the car-and we are unable to see how the jury could do 
so. As was said in  Armstrong v. R. R., 130 N. C., 64, "But 
none of the evidence connects the origin of the fire with any 

sparks or cinders emitted from the engine." I f  there is 
(587) no evidence that the hulls were fired by sparks from the 

engine, of course the fact that they were seen on fire had 
no visible connection with the condition of the engine, which is 
the condition from which it is sought to show the fact in  issue- 
that plaintiff's property was fired by sparks from the engine. 
We would not be understood as saying that it was necessary 
to show, by an eye-witness, that the hulls were fired by sparks 
from the engine. Conditions may have been shown reasonably 
pointing to that conclusion, in which case the jury may have 
reasonably inferred that the same enqine on the day previous 
emitted sparks at or near the plaintiffs' factory. The hiatus in 
the process of reasoning is the absence of evidence that the hulls 
were fired by the engine and without this, the entire structure is 
without foundation. As was said by RUFFIN, J., in S. a. Brunt- 
ley, supra: "We fully recognize the difficulty which a judge 
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presiding on the circuit must experience when called hastily to 
determine between that which amounts to slight evidence and 
that which constitutes no evidence." Cheek v. Lumber Co., 134 
N. C., 225. I t  is impossible for us to see what weight the jury 
attached to Faison's testimony. The rule which we find pur- 
sued by this Court in  such cases is  to grant a new trial. 

For the reasons stated we are of the opinion that the testi- 
mony of McKinnon was competent. H e  testified that he saw 
sparks coming from the engine the day before the fire. He  
does not locate the place, but we take notice of the fact that the 
distance between Warsaw and Clinton is only twelve miles. He  
was in the rear car. He  says that the sparks which he saw did 
not sgt fire to anything. 

We have examined the defendant's other exceptions and do 
not think that they can be sustained. Both witnesses-Dun- 
can and Hodges-had testified to facts which tended to show, 
and, if believed, did show, that plaintiffs' factory was not fired 
by defendant's engine. They were asked whether or not they 
had made contradictory statements, thus laying the basis 
for introducing impeaching evidence. I t ,  therefore, be- (588) 
came competent to show that they had made statements 
contradictory to their testimony. His Honor confined such tes- 
timony to proper limits, as impeaching the witnesses. S. a. 
Wright, 7 5  N. C., 439; X. v. Gof, 117 N. C., 755. 

We concur with defendant's counsel that the statements of 
the witnesses would not be competent as substantive evidence. 
We do not think that testimony in respect to which contradic- 
tory statements were admitted, was opinion evidence. They 
had testified to substantive facts. For  instance, the witness Dun- 
can testified that when he saw the house, the fire was flaming 
from the top of the crates-that the whole thing was on fire; 
that the fire was on top of the block, which was sitting in  a 
ditch; that there was no grass around that block-nothing but 
sand. This, and similar testimony, was for the purpose of ex- 
cluding the suqgestion that the factory was fired by sparks from 
the engine. He was asked on cross-examination whether he had 
not told Fred Owen that the engine set the factory on fire. This 
he denied. I t  was competent to contradict him in that respect. 
The same is true as to the testimony of Len Hodges. 

For the error pointed out herein there must be a 
New Trial. 

Cited: Machice v. Tobacco Co., 141 N.  C.; 293; Clark v. 
Guano Co., 144 N. C., 73. 
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FISHBLATE v. FIDELITY CO. 

(Filed 20 March, 1906.) 

Accident Insurance-Material Misrepresentution-Warranty- 
Harmless Error-Reply-Issues-Knowledge of Agent. 

1. I n  an  action for indemnity on an accident policy where, on an issue 
involving the question a s  to whether the plaintiff, in representing 
himself t o  be sound physically and mentally, made a false state- 
ment on a matter material to the contract, a charge that  a misrep- 
resentation, to become material, must be as to a defect which con- 
tributes in  some way to the loss for which indemnity is claimed, is  , 

erroneous. 
2. Every fact untruly asserted or wrongfully suppressed must 'be re- 

garded a s  material, if the knowledge or ignorance of i t  would nat- 
urally influence the judgment of the underwriter in making the 
contract a t  all, or i n  estimating the degree and character of the 
risk, or i n  fixing the rate of premiums. 

3. I n  an  action for indemnity on an  accident policy, where the jury 
found that  the defendant knew of the mental and physical condition 
of the  plaintiff a t  the time the policy was issued, a judgment in 
favor of the plaintiff will not be disturbed for an  error in the 
charge on the issue a s  to the warranty. 

4. I n  an  action for indemnity on an  accident policy, where the answer 
set up a breach of warranty by way of defense, a reply was not 
required, and the court properly submitted an  issue as t o  whether 
the defendant had knowledge of the mental and physical condition 
of the plaintiff a t  the time the policy was issued. 

5. Where the local agent of an insurance company has actual knowledge 
of the falsity of a statement made by the insured in his applica- 
tion, and forwards the application upon which the policy is issued, 
the knowledge of the agent i s  the knowledge of the company, and 
the false statement will not avoid the contract, i n  the absence of 
any evidence of actual fraud on the par t  of the applicant and the 
agent. 

6. The clause in an  accident policy that  "no notice or knowledge of the 
agent or any other person shall be held to effect a waiver or change 
in  this contract or any par t  of it," is  ineffective for the purpose 
designed. 

(590) ACTION by S. H. Fishblate against Fidelity and Casu- 
alty Co., heard by Judge W. R. Allefi and a jury, at the 

October Term, 1905, of NEW HANOVER. 
The plaintiff, holding an accident policy in the defendant 

company, which in terms covers the injury, files his complaint 
alleging the loss of an eye by accidental injury received when 
crossing the streets in the city of Wilmington, on or about 12 
February, 1904, and offered evidence tending to show that the 
injury so received resulted in inflammation of the eye, which 
necessitated its removal by surgical operation; that notice was 

440 



N. C.] SPRING TERM, 1906. 

given and demand duly made on the company for the amount 
due on the policy. 

The defendant admitted the policy and the loss of the eye 
and demand duly made, but alleged that the loss of the eye re- 
sulted not from accidental and external injury, but from pre- 
existent disease, and further resisted recovery on the ground 
that the plaintiff had made material misrepresentations, in- 
ducing the contract, as to his physical and mental condition at 
the time the policywas applied for. 

The plaintiff replied, claiming that no such misrepresenta- 
tions or concealments had been made by him, and further that 
the defendant's agent with whom he dealt had full notice and 
knowledge of the plaintiff's exact physical and mental condi- 
tion at the .time the policy was taken out. This reply was not 
formally drawn out and made a part of the pleadings, but an 
issue addressed to this question was submitted, the Court stat- 
ing that in its opinion no formal reply was required in order to 
raise the issue, but if he decided otherwise, he would permit the 
plaintiff to amend the pleadings in this respect. The defend- 
ant excepted. 

There was testimony on the part of defendant tending to 
show that some time previous to taking out the policy, the plain- 
tiff's eye had been diseased and the same had thereby been 
weakened and left with a tendency to inflame, and there was 
some evidence tending to show that the plaintiff was not sound 
in some other respects, having rheumatic gout, etc. 
There was testimony from the plaintiff to show that (591) 
eight or ten years ago the plaintiff's eye had become in- 
flamed, causing ulceration and necessitating a surgical opera- 
tion, but that the eye had permanently healed, and while the 
sight was somewhat impaired, the eye was sound and well and 
no longer gave any trouble. Experts testified that the eye was 
cured, but the sight somewhat impaired. There was evidence 
also to the effect that the defendant's agent, at the time the 
policy was applied for and taken out, was fully aware of the 
trouble the plaintiff had had with his eye and its.present con- 
dition, and that he was also fully informed of the plaintiff's 
physical and mental condition. 

Issues were then submitted and, under the charge of the 
court, answered by the jury as follows: 1. Was the plaintiff's 
eye lost as a result directly or independently of all other causes 
from bodily injuries sustained through external, violent and 
accidental means? Yes. 2. Did the plaintiff warrant in the 
contract of insurance that he was in a sound condition mentally 
and physically? Yes. 3. If so, was said warranty false? No. 

441 



I N  THE SUPRENE COURT. [I40 

4. I f  so, was i t  knowingly false? (There was no answer to this 
issue, it not being necessary.) 5. Did the defendant have 
knowledge of the mental and physical condition of the plain- 
tiff at  the time the policy was issued? Yes. 6. And i t  being 
agreed by both plaintiff and defendant that the amount of 
damage, if any, should be $1,700 and interest, and be answered 
by the court, and the court so answered. Judgment on the 
verdict. Defendant accepted and appealed. 

I 

Menrs d2 Ruark for the defendant. 
John D. Bellamy, Rount~ee & Caw and W. J .  Bellamy for the 

plaintiff. 

HOKE, J. The issues submitted and answered by $he jury are 
determinative of the controversy in the plaintiff's favor, and we 

find no error which requires that a new trial should be 
(592) awarded. I n  response to the first issue, the jury have 

' answered that the plaintiff's eye was destroyed by ex- 
ternal and accidental means, directly and independently of all 
other causes. The verdict on the second issue established a war- 
ranty in the contract of insurance that the plaintiff was sound 
mentally and physically when the same was made, and, on the 
third issue, that this warranty has not been broken. 

There is no exception to the charge of the court on the first 
and second issues. On the third issue the defendant excepts 
for that the court charged the jury among other things as fol- 
lows: "So that it becomes material to inquire under that issue 
(the third) what is  meant by sound physically and mentally. 
This does not mean that a person should be perfect both in mind 
and body, but it means that he shou1d not be so impaired in 
body and mind as to materially cause the injury complained of. 
I f  you find from the evidence that the condition of his eye was 
such that he would ultimately have lost sight, without the 
interference of external and accidental causes, though not at 
the time he did lose it, then he would not be sound physically 
and mentally within the meaning of the policy, although the 
loss of the eye-the loss of his sight-was hastened by external 
means, and although he would not have lost his sight a t  that 
time, and on the other hand the eye was sound within the mean- 
ing of the policy if he would not have lost his sight but for the 
external, violent and accidental means. I repeat, that if yon 
find from the evidence that the condition of the eye was such 
that he would ultimately have lost sight without the interfer- 
ence of external and accidental causes, though he would not 
have lost his sight at  the time he did lose it, then he would not 
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be sound physically and mentally within the meaning of the 
policy, although the loss of sight was hastened by external means, 
and although he would not have lost his sight at the time he 
did lose it, and on the other hand, the eye was sound within the 
meaning of the policy if he would not have lost his sight 
but for external, violent and accidental means." This (593) 
charge might be upheld on the first issue, and is perhaps 
more favorable to the defendant on that issue than he could re- 
quire. Freeman, v. Accideat Asso., 156 Mass., 357; Fetter v. 
Casualty Co., 174 Mo., 256. 

But on the third issue we are of the opinion that the charge is 
not in accord with the authorities. This issue involves the 
question as to whether the plaintiff, in representing himself to 
be sound physically and mentally, made a false statement on a 
matter material to the contract, and the charge, as we interpret 
it, means that to constitute the breach of his stipulation, so far 
as the eye is concerned, it must have been affected with a disease 
that would have in any event have destroyed the sight, and cer- 
tainly involves the proposition that, to become material, a mis- 
representation must be as to a defect which contributes in some 
way to the loss and damage for which the indemnity is claimed. 
But in the absence of some,legislation, the term "material," in 
cases of this character, is not restricted in the way here sug- 
gested. I n  16 Am. & Eng. Enc. (2 Ed.), 933, it is said that 
"Every fact untruly asserted or wrongfully suppressed must be 
regarded as material, if the knowledge or ignorance of it would 
naturally influence the judgment of the underwriter in making 
the contract at all, or in establishing the degree and character 
of the risk, or in fixing the rate of premium." To same effect 
is Vance Insurance, 284. 

Our statute on this subject, 2 Revisal, see. 4646,. provides 
that "A11 statements or descriptions in any application for a 
policy of insurance, or in the policy itself, shall be deemed and 
held representations and not warranties nor shall any represen- . 
tation, unless material or fraudulent, prevent a recovery on the 
policy." This provision enters into and becomes a part of this 
and every policy issued and payable in this State, and, where 
the term warranty is used, the statute operates and makes 
the same a representation, and one which avoids the policy (594) 
only in case i t  is false and also fraudulent or material. 

I t  will be noted that our statute does not undertake to define 
or limit the word "material." I n  several of the States the leg- 
islation is more specific and provides that a misrepresentation 
onIy avoids a policy when fraudulent or material to the risk. 
Even if our statute should be susceptible of this construction, 
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i t  certainly does not go to the extent indicated in the charge 
that, to be material, the defect alleged must in some way have 
contributed to the loss for which indemnity is claimed. 

While there was error in the charge on the third issue, we are 
of opinion that the verdict and judgment should not be con- 
tributed on that account, for the reason that the response of the 
jury to the fifth issue establishes the plaintiff's right to recover 
--"that the defendant knew of the mental and physical condi- 
tion of the plaintiff at the time the policy was issued.'' There 
is no error claimed in the charge of the judge below on this 
issue, and the only exception noted is that this issue was nob 
raised by the pleadings. We agree with the trial judge that no 
reply was required in order to raise this issue. The answer of 
the defendant setting up a breach of warranty was by way of 
defense, and not as a counterclaim. I n  such case, the court in 
its discretion may direct a reply, but this is not positively re- 
quired by the statute. Revisal, secs. 485 and 503. And in this 
last section i t  is provided: "But the allegation of new matter in 
the answer not relating to a counterclaim, or of new matter in 
the reply, is to be deemed controverted by the adverse party as 
upon a direct denial or avoidance, as the case may require.'' 
The new matter in the answer being by way of defense and not 
a counterclaim. the statute therefore raised the issue. I f  the 
new matter, by way of avoidance, renders it desirable that a 

reply be made, the judge may require one as stated. I f  
(595) i t  be under circumstances that take the party by surprise, 

the judge may and should order a continuance, but, here, 
the issue being raised by a statute, no harm was done, as all the 
witnesses to the transaction were in court, and no surprise or 
undue advantage was caused or suggested. 

The fifth issue was then properly submitted, and having been 
answered in favor of the plaintiff, our authoritities are decisive 
as to his right to recover the amount of the policy. There was 
evidence to the effect that the agent of the defendant was fully 
informed of the plaintiff's physical and mental condition, both 
as to the eye and the other unsoundness suggested. 

I n  Follette v. Accident Asso.. 110 N .  C.. 377. it is held that 
J ,  

"Where the local agent of an insurance company has actual 
knowledqe of the falsity of a statement made by the insured in 
his application, and forwards the application upon which the 
policy is issued, the knomledge of the agent is the knowledge 
of the company, and the false statement will not avoid the con- 
tract." 

I n  Grabbs v. Insurance Co., 125 N .  C., 389, it is held: "3. 
The knowledge of the local agent of an insurance company is 
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in law the knowledge of the principal. Conditions in  a policy 
working a forfeiture are matters of contract and not of limita- 
tion, and may be waived by the insurer, and such waiver may be 
presumed from the acts of the agent. 4. An implied waive; is in 
the nature of an estoppel i n  pais enforcible by a court of equity. 
An insurance company can not be permitted to knowingly issue 
a worthless policy upon a valuable consideration." To like 
effect is Insumnee Co. v. Pearce, 39 Kansas, 396; Dietz v. In- 
surance Co., 31 W. Va., 851, and Bawdin v. Ins. Co., L. R. &. 
B. Div., 2, p. 534. And this is the generally accepted doctrine, 
except under circumstances involving an element of fraud on 
the company, on the part of both the applicant and the agent, 
as in Sprinkle v. Ins. CO., 124 N .  C., 405; and there 
are no such circumstances shown to exist here. (596) 

There was evidence that the plaintiff informed the 
agent that his eye was cured and that the sight was not so good 
as i t  formerly was, but had healed from the first attack; and 
further, that the agent knew all about the eye and its condition. 
The agent denied this, but the jury have determined the matter 
for the plaintiff. 

There is very little testimony of any other unsoundness- 
hardly enough for a jury to consider. I t  seems really to have 
amounted to this, that both the agent and the applicant were 
perhaps mistaken as €0 what kind or degree of unsoundness 
might have been regarded as material. But  there was testi- 
mony to the effect that whatever unsoundness existed the agent 
of the company was fully informed of it, and there is no evi- 
dence of any such glaring misstatements as would permit the 
inference of actual fraud on the part of either the agent or the 
plaintiff. This being true, the authorities cited are conclusive 
and there is no error that requires a new trial. 

We are not inadvertent to the clause in the policy which pro- 
vides that "no notice or knowledge of the agent or any other per- 
son shall be held to effect a waiver or change in this contract or 
any part of it." * * * The effect of a clause of this kind has 
been very much discussed in the courts, and there is high au- 
thority for the position that to ignore such a stipulation would 
be to place an undue limitation on the right of contract, and to 
threaten the sanctity of written instruments by breaking down 
the rule that such contracts can not be changed or varied by 
parol. But we think the great weight of authority, certainly in 
the State courts, favors the position that a clause of this 
character is ineffective for the purpose designed and that (597) 
an insurance company  hall not appoint an agent, use his - 
services, accept the results of his work, and repudiate this es- 
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sential and inherent feature of the law of agency, that a knowl- 
edge of the agent is the knowledge of the company. As stated in 
Sternnuman v. Inswance Co., 170 N. Y., 13:  "While, as a gen- 
eral rule, parties have a right to make such contracts as 
they see fit, this right is restricted by legislation, by public 
policy and by the nature of things. They can not stipulate that 
facts which the law declares establish a certain relation not only 
do not establish that relation, but establish directly the opposite." 
See also KansnZ v. Ins. Co., 31 Minn., 17;  B t n a  Live Stock Co. 
v. Olpstead, 21 Mich., 346; Stern?~aman v. Ins. Co., supra; 
Dietz v. Ins. Co., supra. The principle is well stated by a r e  
cent writer on insurance as follows: "Again, a second incident 
of the relation of principal and agent is that any information 
material to the transaction, either possessed by the agent at the 
time of the transaction or acquired by him before its com- 
pletion, is deemed to be the knowledge of the principal, at 
least so far  as that transaction is concerned, even though in 
fact the knowledge is not communicated to the principal at all. 
I t  is here to be observed-and the importance of the principal 
is so great that i t  cannot be too strongly emphasized-that 
these incidents of agency are created by the law and not by 
the parties. The insurer is charged with the knowledge ac- 
quired by his agent in making or negotiating a contract of, 
insurance, not because he has consented'to be so charged, nor 
because he has authorized his agent so to bind him, but be- 
cause, as a legal consequence of the relation he sustains to the 
agent, the latter's knowledge is imputed to him. I t  therefore 
follows that this incident, created by the law in  response to the 
demands of public policy irrespective of agreement, cannot be 
destroyed of altered by the agreement of the parties. The 
parties cannot by their contract contravene the policy of the 
law in this instance any more than the husband, by contract, 
can escape his duty to support the wife, or the carrier can by 
contract exempt himself from liability for his negligent fbilure 
to carry safely his passenger. Those cases which ignore this 

principle and regard these legal incidents conferred and 
(598) subject to limitation, are much to be deplor'ed." Vance, 

pp. 304 and 305. And this we hold to be the better 
doctrine. 

There is no error and the judgment below is 
Affirmed. 

Cited: Btanford v. Grocery Co., 143 N. C., 425; Bryant v. 
Ins. Co., 147 N.  C., 184. 
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NELSON v. HUKTER. 

(Filed 20 March, 1906.) 

Naves-Xarm'age-Oflspring-Acts of 1866 and 1879- 
Evidence. 

1. Upon the issue, "Is the plaintiff the legitimate child of J. and S." 
(slaves), the question, "Did you ever hear S., after the surrender, 
say anything about going back to another wife," was properly ex- 
cluded because i t  assumes the point in controversy-that S. had 
another wife. 

2. By virtue of the provisions of the Act of 10 March, 1866, the rela- 
tion of man and wife existing between former slaves, if continued 
until the  passage of the act, culminated into a valid marriage and 
was legalized by the statute. 

3. The Act of 10 March, 1866, has a retroactive effect so as  to  legalize 
the relation from the beginning of it, thereby legitimatizing all  of 
the offspring of the  cohabitation born during the entire period, 
and conduct after the  passage of the act  could not render the 
offspring of the union illegitimate. 

4. It was competent for the defendants to  prove tha t  after the war and 
prior to 10 March, 1866, S. returned to  his former home and lived 
and cohabited with his former slave wife, but they could not prove 
this by general reputation. 

5. The court properly excluded the  following question: "What did S. 
say, then, was the purpose he had in his mind a t  the time he mar- 
ried J., in  regard to  going back down the country a s  soon a s  he 
could, to  live with his former wife?" as  the law does not deal with 
what a person thinks, but what he does. 

6. There are two essential conditions of the Act of 1879, to  wit:  A co- 
habitation subsisting a t  the birth of the child and the paternity of 
the party from whom the property claimed is derived. 

ACTION by Chas. S. Nelson against Priscilla Hunter, (599) 
,Idministratrix of Jackie Nelson and others, heard by 
Judge Chns. X. Coolce and a jury, at  the October Term, 1905, of 
WAKE. 

Action to recover from defendant, administratrix, the es- 
tate of Jackie Nelson, consisting of proceeds of sale of real 
estate. The following issue was submitted: I s  the plaintiff 
the legitimate child of Jackie and Solomon Nelson? Answer: 
Yes. The court gave judgment for plaintiff and the defendants 
appealed. 

8. G. Ryan for the plaintiff. 
Peele & Maynard and J.  N. Holding for the defendants. 

BROWN, J. The plaintiff claims the property as the only 
legitimate child of Jackie Nelson. The defendants claim to 
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share with plaintiff as the illegitimate children of Jackie, al- 
leging that plaintiff is also illegitimate. 

Solomon Nelson and Jackie Cook were slaves. There is evi- 
dence by plaintiff tending to show that Solomon and Jackie 
lived together as man and wife during the war; that a mar- 
riage ceremony was then performed between them and that this 
relationship continued to exist a t  the date of the ratification of 
the Act of 10 March, 1866, and was existing in  1867. There 
is no evidence that Jackie ever had any other husband than 
Solomon, and it is admitted that defendants are her illegitimate 
children, born during slavery and before the alleged cohabita- 
tion with Solomon began. There is  evidence tending to prove 
that plaintiff was the only child of Solomon and Jackie and 
that he was born 12 January, 1867. Bolomon died before 
Jackie. There is evidence tending to prove that Solomon was 

brought to Wake County by his owner in 1862, and that 
(600) not long afterwards he and Jackie assumed the relation- 

ship of man and wife; that prior to 1862 he resided in 
Beaufort County, and for five or six years before the war had 
lived with a female slave named Viley. 

The defendants undertook to show that the relation between 
Solomon and Jackie after the war was not exclusive, and that 
cohabitation after the war and at  the time of the passage of 
the act had been resumed between Solomon and Viley. Branch 
v. Walker, 102 N. C., 34. 

There are some.exceptions to evidence by the appellants that 
were pressed with earnestness and argued with much ingenuity 
by their learned counsel, which we will notice. 

The first exception relates to the following question: "Did 
you ever hear Solomon after the surrender say anything about 
going back to another wife?" This question was properly ex-* 
eluded. I t  is objectionable because i t  assumes the very point 
in  controversy-that Solomon had another wife. However, any - 
objection that may have existed to the court's ruling was re- 
moved when the same witness said: "I do not think I had 
any conversation with him (Solomon) in regard to his pur- 
pose in going down there or heard him say anything about it." 

Second exception: "What was the reputation as to how , 

Solomon and Viley had been living after he returned there (to 
- Beaufort County) and before you went down there?" This 

question was addressed to witness, David Blount. The evidence 
of David Blount shows that he did not go to Beaufort County 
until 1867, and then he saw Solomon down there and he was 
not living with Viley. Before that time David was in Wake 
County and knew nothing of any relationship existing between 
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Solomon and Viley prior to 10 March, 1866. By virtue of the 
provisions of that act the relation of man and wife existing 
between Solomon and Jackie, if contirfued until the passage 
of the act, culminated into a valid marriage and was legalized 
by the statute. The act has a retroactive effect so as to 
legalize the relation froin the beginning of it, thereby (601) 
l e g i t i m a t i ~ i n ~  all of the offspring of the cohabitation 
born during the entire period. .If Solomon resumed his co- 
habitation with Viley after the passage of the Act of 10 March, 
1866, it could have no effect upo i  the legitimacy of his and 
Jackie's children. I f  his relations with Jackie continued long 
enough to have become legalized by the act, his conduct after 
that could not render the offspring of that union illegitimate, 
for the act made i t  a legal relation ab initio and capable of 
transmitting inheritable blood. 

The third and fourth exceptions are to the ruling of the 
court in  refusing to allow defendants to prove a general rep- 
utation among the Blount negroes and Cook negroes as to 
whether or not Solomon had a wife living down the country. 
According to the evidence the Blount negroes were brought to 
Wake County during the war and the Cook negroes resided 
there at  the home of their owner. I f  it were competent to 
prove by reputation such a relationship it must be the repu- 
tation in the community where the parties had lived and not 
the reputation which obtained anzong the Blount negroes and 
from whom the Cook negroes had probably heard it. More- 
over, if Solomon had left a slave wife in Beaufort County at 
the beginning of the war, when he was removed to Wake 
County, i t  could have no effect upon his relationship with 
Jackie. I t  was no bar to his forming a new and exclusive co- 
habitation with her. There were no legal marriages among 
slaves .and they frequently formed new relations when moved 
from one place to another. I t  was competent for the defend- 
ants to prove, if they could, that after the war and prior to 
10 March, 1866, Solomon returned to Beaufort County and 
lived and cohabited with his former slave wife, Viley, but 
they could not prove this by mere reputation. The authori- 
ties relative to proving a marriage by general reputation have 
no application. The defendants did not contend that there 
was an actual marriage between Solonion and Viley after 
the war. They only proposed to prove that they had (602) 
resumed after the war the relation that had existed be- 
tween them before the war, and that, therefore, the relation 
with Jackie had terminated before 1866, or was not exclusive 
at  the time of the passage of the act. At that time Solomon 
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NELSON v. HUNTER. 

and Viley were no longer slaves. They could have contracted 
a legal marriage. If, then, they entered into an illegal rela- 
tion and lived as map and wife, it. constituted fornication 
and adultery, and this could not be proved by general repu- 
tation. 

The fifth exception is to the refusal of the court to allow 
the following question: "What did Solomon say then was the 
purpose he had in his mind at the time he married Jackie in 
regard to going back down ,the country as soon as he could to 
live with his former wife 2" The sixth, ninth, tenth and eleventh 
exceptions relate to similar questions and rulings. We think 
his Honor properly excluded the questions. What Solomon's 
feelings and purposes were a t  the time he first made love to 
Jackie can throw no light on what he actually did some years 
after. Jackie may have so won his heart that perhaps he for- 
got all about the charms of Viley. The law does not deal with 
what a person thinks, but with what he does-his acts-hence 
what Solomon "had in his mind," whether he intended from 
the beginning to play Jackie false, is not competent evidence. 

The seventh and eighth exceptions to the evidence are un- 
tenable and need no discussion. 

The court very correctly applied the law in the following 
paragraphs of the charge, which were excepted to by the de- 
fendants: (7)  The court instructs the jury that if they shall 
find that Solomon Nelson and Jackie Cook or Nelson com- 
menced to live together as husband and wife while they were 
slaves and continued to so live exclusively (as the court has 
explained to you) until their emancipation, and after that until 

the plaintiff, Charles Nelson, was born; and if they 
(603) shall further find that Charles was born before 1 Jan- 

uary, 1868, then Charles would be a legitimate child of 
Jackie, and they should answer the issue yes, although the jury 
might find that after the birth of the said Charles the said 
Solomon left the said Jackie, or that he was after that living, 
and cohabiting with another woman and they were living to- 
gether as man and wife. (8) If the jury shall find that this 
said relation as of husband and wife, and exclusive in its char- 
acter, was commenced between Solomon and Jackie while they 
were slaves and so continued to and including 10 March, 1866, 
then the court instructs the jury that the said Solomon and 
Jackie were husband and wife from the date of the commence- 
ment of their living together as man and wife, and the said ' 

Charles would be a legitimate child, whether born before or 
after 1 January, 1868, and the jury should answer the issue 
yes. 
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There is abundant evidence establishing the legitimacy of 
plaintiff under the provisions of either Laws 1866 or 1879, 
if credited by the jury. I n  Woodard v. ,Blue, 103 N .  C., 
116, CHIEF JUSTICE SMITH says there are two essential con- 
ditions of the Act of 1879, "a cohabitation subsisting a t  the 
birth of the child, and the paternity of the party from whom 
the property claimed is derived." Under Lams 1866 the con- 
ditions are cohabitation as man and wife between former 
slaves and its continuance until the ratification of the act. This 
Court, in construing both acts, declares that their provisions 
were intended to apply for the benefit of those who occupied 
such relations to each other exclusively and not to others at 
the same time, Branch v. Walker, supra. I n  this case the 
parentage of the plaintiff is not disputed, but if it was, all the 
evidence establishes it. There is also abundant evidence to go 
to the jury that the relation of man and wife existed between 
plaintiff's parents during the war and continued until after 
plaintiff's birth and until after 10 March, 1866, and there is 
also evidence that plaintiff was born in 1867. Thus the 
evidence offered by plaintiff meets the requirements of (604) 
both acts. As to the exclusiveness of the relation be- 
tween Solomon and Jackie, we do not find any evidence in the 
record tending to prove that Solomon, during the same period, 
had entered into a similar relation with any other woman than 
plaintiff's mother. 

The charge of the court has been examined by us with care. 
I t  is a clear, comprehensive, accurate and fair presentation of 
the case to the jury. We find no error in it. To comment upon 
each of the many exceptions to i t  would unduly lengthen this 
opinion. I t  is sufficient to say that we have given due con- 
sideration to them and find them without merit. The special 
purpose of the legislation of 1866 and 1879 was to provide 
against the evil of universal illegitimacy of slave children con- 
sequent upon the inability of slaves to enter into the marriage 
contract. The law may have worked a hardship upon these 
defendants, who were born of the same mother as plaintiff, 
and who, but for these statutes, would share equally with him 
in the property of the mother: But doubtless there'are in. 
numerable other cases where the result has been such as tt) 
justify the wisdom of 'their enactment. 

Affirmed. 

Cited: Hunter v. Nelson, 151 N.  C., 184. 
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BEASLEY v. SURLES. 

' (Piled 20 March, 1906.) 

Warrufity-Practice-Issues-Evidence-Qu.estion f o r  Jury. 

1. I n  an  action on a note given for the purchase price of a horse, where 
defendant admitted the execution of the  note and, by way of coun- 
terclaim, alleged a warranty and breach thereof, and a t  the close 
of the evidence the court intimated t h a t  i t  would charge the jury 
tha t  there was no evidence of warranty, defendant was relieved of 
the  duty of tendering a n  issue upon t h a t  question. 

2. Revisal, sec. 548, contemplates t ha t  the issues shall be drawn before 
the introduction of testimony. 

3. I n  determining whether or not language used in connection with the 
sale of personal property constitutes a warranty, i t  is  proper for 
the  jury to  consider the testimony in  the light of the language 
used, the spirit in which the parties met and all of the other circum- 
stances, and to  find therefrom the intent with which the words 
were used by the seller and understood by the defendant, with 
proper instructions as  t o  what constitutes warranty. 

ACTION by C. M. Beasley against D. H. Surles, heard on 
appeal from a justice of the peace, by Judge ill. H. Justice 
and a jury, at the September Term, 1905, of JOHNSTON. From 
a judgment for the plaintiff, the defendant appealed. 

Plaintiff brought suit against defendant on account of a 
note 5 s  one hundred and forty-five dollars executed by de- 
fendant, payable to plaintiff, consideration being the purchase 
of one mare. Defendant admitted the execution of the note 
and pleaded, by way of counterclaim and set off, that plaintiff 
warranted the horse to be sound and in good condition, when 
in fact said horse was not sound, etc. Plaintiff, after intro- 
ducing the note, rested. Defendant was introduced and tes- 
tified: "I went to the lot where the horse was-plaintiff 

brought her out; her hips were skinned. I said 'she 
(606) looks colicky.' He  said he had known her ever since a 

colt and had never known her to be sick a day in her 
life. This was.on Friday. I reIied on his statement and bought 
her. Went back Monday, took her and gave note; had never 
seen her before. She lived three weeks and died of colic. Saw 
defendant next day and he said he would do what was right." 

Plaintiff testified : "After some talk about buying the mare, 
defendant asked me if she was sound. I said I never had a 
thriftier horse since I had her. That Reaves said she had 
been sick from eating persimmons when Ennis had her. Told 
defendant when I got her." 
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There was evidence in regard to the condition of the horse, 
etc., which is immaterial upon the exceptions presented on the 
appeal. 

Upon the conclusion of the testimony his Honor intimated 
that he would charge the jury that in no aspect of the case was 
there any evidence to be considered by the jury of warranty 
of the horse by plaintiff at the time of the sale or prior there- 
to. The following issues were thereupon drawn and tendered 
by defendant: 

1. Was the horse sold by plaintiff to defendant unsound at 
the time of the sale? Yes. 

2. Did the plaintiff represent the horse to be sound? Yes. 
3. Did he at  the time know or have good reason to believe 

that the horse was not sound? No. 
4. How much damage is defendant entitled to recovers for the - 

unsoundness of said mare ? Nothing. 
Judgrnent for plaintiff. Exception and appeal by defendant. 

WelZons & Norgan, and Murray Allen for the plaintiff. 
Pou & Broolcs and V7. A. Stewart for the defendant. 

CONNOR, J., after stating the case: Defendant, by (607) 
way of a cbunterclaim, alleged a warranty and breach 
thereof and deceit. At  the close of the evidence, his 
Honor having intimated that he would instruct the jury, which 
he afterwards did, that there was no evidence of warranty, de- 
fendant's counsel did not tender an issue upon that question. 
Among the exceptions to the charge are the following: "1. 
That his Honor erred in refusing to submit to the jury an issue 
as to whether the plaintiff warranted the mare to the defendant 
in making the sale. 2. That his'Honor erred%in holding at  the 
conclusion of the testimony in the case that there was no evi- 
dence of a warranty to be submitted to the jury. 3. That his 
Honor erred in charging the jury that there was not evidence 
of a warranty of the mare at the time of the sale by the plaintiff 
to the defendant. 4. That his Honor erred in failing to leave 
the question of warranty with proper instructions as to the 
law to the jury to find the facts as to whether the plaintiff 
intended to and did warrant the mare to the defendant at  the 
time of the contract." 

Plaintiff insists that th'e defendant having failed to tender 
an issue in regard to the warranty may not now urge. His  
Honor's failure in that respect is error. While it does not 
very clearly appear in the record, i t  was stated on the argument 
and is in accordance with what we know to be the practice, 
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that the issues were drawn at the conclusion of the testimony. 
Revisal, section 548, contemplates that the issues shall be drawn 
before the introduction of testimony. A custom has grown up 
in  the courts of drawing the issues after the conclusion of the 
evidence. The plaintiff's contention, that the failure on the 
part of the defendant to tender an issue and except to his 
Honor's refusal is the orderly procedure, is sustained by the 
authorities cited in his brief. We think, however, that his 
Honor having intimated that he would charge the jury that 
there was no evidence to sustain the allegation of the war- 
ranty, relieved the defendant of the duty of tendering an issue 

upon that question. While i t  would have been entirely 
(608) regular for him to have done so, we can see no reason 

why he may not present the exception to the charge as 
given by his Honor. We can well understand how counsel 
wouId hesitate to tender the issue in the light of the judge's 
declaration that he would charge the jury that there was no 
evidence to sustain it. I t  is evident from the case on appeal 
that his Honor did not understand that the defendant had 
waived the question, the exceptions being found in the case on 
appeal as settled by him. I f  the order in which the issues 
should have been tendered as provided by The Code, had been 
followed, the defendant would have tendered his issues and his 
Honor have ruled upon them, to which exception could have 
been noted. While we have no disposition to disregard or in 
any manner weaken the force of the rules of procedure which 
have been found conducive to the orderly administration of jus- 
tice, we do not think they should be so construed as to unreas- 
onably deprive parties of the right to present their controversies 
to this Court. Upon examination of the case on appeal, we 
think that the defendant's eiception is taken in proper time. 
The plaintiff, however, insists that his Honor's ruling is cor- 
rect. I t  is often difficult to say whether or not language used 
in connection with the sale of personal property constitutes a 
warranty. 

I n  Ilorton v. Green. 66 N. C., 596, an instruction that the 
jury were to consider the testimony in the light of the language 
used. the spirit in which the parties met and all of the other 
circumstances, and to say therefrom whether it was the seller's 
intention to indemnify the buyer from all damage which might 
arise from unsoundness of the property, was correct. 

In Baum v. Stevens, 24 N. C., 411, RUFFIN, C. J., says: "It is 
certain that warrant is not an indispensable term in contracts 
respecting personalty, as it is in conveyances of freehold. I t  is 
also true that a representation simply of soundness, does not 
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impart absolutely a stipulation of the existence of that quality. 
But the representation may be made in such terms and 
under such circumstances, as to denote that it was not (609) 
intended merely as a representation, but that i t  entered 
into the bargain itself. * * * The evidence may consist of 
everything which tends to establish that the vendor meant to 
convey the impression that he was binding himself for the 
soundness of the article, and that the vendee relied on what was 
passing as a stipulation. Among these circumstances, would, 
of course, be the understanding, at the time, of the bystanders, 
who witnessed the transaction, and the facts on which the im- 
pression of these persons were founded." After further dis- 
cussion, he concludes: "These, me think, were all matters prop- 
erly belonging to the jury, to whom they should have been sub- 
mitted, with instructions that, if they collected therefrom that 
the defendant did not mean merely to express an opinion, but to 
assert positively that the negro was sound, and that bidders 
should, upon the f a i t h  of that assertion, bid for the negro as 
sound, then i t  would amount to a warranty, otherwise not?' 

I n  McICinnom t q .  Mclntosh, 95 N. C., 89, DAVIS, J., says: "If 
the vendor represents an article as possessing a value which 
upon proof it does not possess, he is liable as on warranty ex- 
press or implied, although he may not have known such an af- 
firmation to be false, if such representation was intended, not as 
a mere expression of opinion, but the positive assertion of a fact 
upon . .. which the purchaser acts; and this is a question for the 
jury." 

I n  the light of these authorities, we are of the opinion that 
his Honor should have submitted the question to the jury as to 
the intent with which the words were used bv the ~Jaintiff and 
understood by the defendant, with proper instructions as to 
what constitutes a warranty. 

For the error in refusing to submit the question to the jury, 
there must be a 

New Trial. 

Cited: Smith v. Alpin, 150 N. C., 427. 
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(610) 
HOGGARD v. JORDAN. 

(Filed 27 March, 1906.) 

Election-Wills-Executors and ddmi.nistrators-Estoppel. 

Where a husband and wife owned a tract  of land by entireties, and the 
husband died, leaving a will giving his wife a life estate in said 
t rac t  and also in  two stores and lot, and his entire personal estate, 
valued a t  $200, and after her death the  same property mas given 
to  their children, and the wife proved the will and qualified as  
executrix and took into her possession the  personal estate and occu- 
pied the land for nine years until her death, such conduct was an 
election to  claim under the will, and her administrator, eight years 
after her death and against the consent of her real representatives, 
will not be permitted to  make a n  election for her to claim against 
the wilI by simply filing a petition for the sale of said tract  of 
land to  make assets to  pay her debts. 

ACTION by John W. Hoggard, Adniinist~ator of Mary C. Jor- 
dan, against C. E. Jordan and others, heard by Judge R. B. 
PeebZes and a jury, at the September Term, 1905, of BERTIE. 

This was a petition by the administrator of Mary C. Jordan, 7 
deceased, to sell land for the purpose of making assets with 
which to pay debts. The defendants are the devisees of Jesse 
N. Jordan, and heirs at law of his widow, Mary C. The peti- 
tioner alleged that his intestate, Mary C., died seized of the 
lands described in the petition. This was denied by defendants. 
The cause was, upon issue thus joined, transferred to the civil 
issue docket for trial. By consent, his Honor found the facts. 
On 18 May, 1877, Mary C. Jordan, being the owner of a share 
of a tract of land, descended from her father, joined with her 
husband, Jesse N. Jordan, in a conveyance of said share to 
her sister, Florence Hancock, and her husband, R. E. Han- 
cock. On the same day the said Florence and her husband 
joined in a conveyance of her interest in said land to the said 
Mary C., and her husband, Jesse N. Jordan, who died 

October, 1887, leaving a last will .and testament, nomi- 
(611) nating the said Mary C. executrix thereto. Item 1 of 

his will is in the following words: "I leave to my be- 
loved wife, Mary Catherine, during her natural life, my entire 
personal property of every kind and description, to use as she 
may think best, together with all of my real estate, consisting 
of the Hancock tract of land, and the two stores and lots situ- 
ated in Lewiston, to lease or rent, as she may think best for the 
interest of herself and younger children." He  gave the same 
property upon the death of his wife to his children, who were 
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also the children of his wife, Mary C. The value of the per- 
sonal estate of said Jesse N. was, at the time of his death, 
$200. The said Mary C. proved the will and qualified as ex- 
ecutrix thereto, taking into her possession the personal estate 
and occupying the land until her death, March, 1896. 
She left no will. Petitioner qualified as her administrator, 4 
January, 1904. She was indebted in the sum of $75. His 
Honor, upon the foregoing facts, being of the opinion that 
the said Mary C. took under the will but a life estate in the 
lands, rendered judgment for defendants, to which plaintiff 
excepted and appealed. 

Winston, & Matthews for the plaintiff. 
Day, Bell (e. Dunn and J. B. Martin for the defendants. 

CONNOR, J.. after stating the case: We had occasion to con- 
sider the genlral principle-involved in this record in Tr ipp  v. 
Nobles, 13tj N. C., 99, and upon a rehearing in 138 N. C., 747. 
The plaintiff insists that a distinction may be drawn between 
that case and the facts presented in this appeaI; he also sug- 
gests that the very able dissenting opinion ((is more in har- 
mony with decisions and justice." I t  must be conceded that in 
some ca-ses, there is an apparent hardship in the application of 
the well settled doctrine of election, but a careful ex- 
amination of the numerous cases to be found in our own (612) 
and the English courts show a solicitude on the part of 
the judges to so administer the doctrine that the rights of all 
persons interested shall be protected; decrees are so moulded, 
that. ,when uossible. comnensation is directed to be made and , . 
forfeitures of estates prevented. The doctrine of election be- 
tween inconsistent dispositions of property in wills and other 
instruments is peculiarly of equitable origin, and its adminis- 
traton in  the jurisdiction of courts of equity "by reason of the 
inflexible, inelastic and cramped procedure of the common law 
courts. An examination of the will of Jesse N.  Jordan. made 
but a few months prior to his death, discloses a wise plan for 
the disposition of his estate, by which his widow is enabled to . 
use both her own and his property "for the best interest of 
hemelf and younger children." To this end, he gives her a 
life estate in the Hancock land, to which it is not improbable 
he thought he was entitled to one-half, "two stores and lot in 
l,cwiston, N. C.," and his entire personal estate. I t  will be 
noted that. at  the time of his death. four of his children were 
under fourteen years of age, and all were minors. At her 
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death he gives to each child a share in the property. I t  was 
stated on the argument that she, for some reason, did not get 
the stores. We are concluded in this respect by the record- 
the petition states that she died seized of the Hancock land 
and "two stores and lot situate in Lewiston, N. C." His  per- 
sonal estate was worth but $200, to all of which she would 
have been entitled as her year's support. There is nothing in 
the record to show the value of the land or the. stores, nor that 
the latter did not belong to the testator. We are of the opinion 
that upon the facts found, Mrs. Jordan was put to her elec- 
tion, either to claim under the will as a whole, or to claim 
against it, surrendering any other than her dower right in the 
stores, and her year's support in the personalty. She knew 
the contents of the ~dl-proved i t  and qualified as executrix, 

remained in possession of the property until her death 
(613) in 1896, and her children went into possession under the 

will. Thus for nine years she, by her conduct in proving 
the mill and qualifying and by using the property,, acquiesced 
in the disposition made by her husband. For eight years since 
her death, the only persons who could have been benefited by 
electing to take as her heirs, and against the will, have likewise 
acquiesced in it. Certainly, after so long acquiescence in  the 
provisions of the will, her administrator, against the consent of 
her real representatives, will not be permitted to make an elec- 
tion for her by simply filing a petition for the sale of the land. 
Her couducl brings the case clearly within the observation of 
Lord Hardwicke in Tomkins v. Ladbroke, 2 Vesey Chan., 593, 
that the courts will not "disturb things long acquiesced in by 
families upon the foot of rights, which those in whose place 
they stand never called in question." The Vice Chancellor, in 
Bewar v. Maitland, L. R. E., 2 Eq., 834, said: "Although the 
court compels persons to elect, yet election itself is a voluntary 
act. The doctrine has been established for the peace of fam- 
ilies and of the public, that if property has been long enjoyed 
according to a certain mode and rights, this court will be very 
slow to disturb such enjoyment. The heir in this case chose to 

, enjoy. the property devised by his father-whether properly 
devised or not-upon the footing of his will." I n  Wo~thington 
v. Wigginton, 20 Blav., 67, the question was discussed by Sir 
John Bomilly, M. R., saying: "Two things are essential. to  
constitute a settled and concluded election by any person who 
takes an interest under a will, which disposes of property under 
that will. There must be, in the first place, clear proof that 
the person put to his election was aware of the nature and extent 
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of his rights; and in the second place, i t  m&t be shown that, 
having that knowledge, he intended to elect. I n  this case, I 
think that the widow was aware of what her rights were; she 
was fully aware of the contents of her husband's will, she was 
the sole executrix named in i t  and had proved i t ;  and 
she had made use of her character of executrix to enforce (614) 
payment of money due to her late husband and to ar- 

* 

range with the landlord for the surrender of the five lease- 
holdus. She must, therefore, on the one hand, have known that 
her husband had, by his will, specifically bequeathed the stock 
standing in their joint names, and that by i t  he gave her only 
a life interest in that stock. * * * She knew that the will dis- 
posed of her property, she knew that she could withdraw it 
from the operation of the will." . 

The discussion and review of the authorities are full and e 

exhaustive. I n  Adset v. Ahet,  2 John, Ch. 448, Chancellor 
Kent said : "Taking possession of property under a will or other 
instrument and exercising unequivocal acts of ownership over 
it for a long time, will amount to a binding election." Penn v. 
Gugginheirner, 76 Va., 8 3 9 ;  Pom. Eq., 513; Fetter Eq., 56. 
We have discussed the question upon the theory that the widow 
in her lifetime, or her heirs at law at her death, were seeking 
to claim her land devised by Jesse N. Jordan. I t  would seem 
that, if such were the case, they would, under the circum- 
stances, be held to have elected to claim under the will after 
the unequivoca1 acts of ownership and long acquiescence in the 
disposition made by her husband. However this might be, we 
are unable to perceive how, in the light of the facts appearing 
in the record, where all of the parties interested, or who, if no 
disposition had been made of the land by the husband, would 
have been interested, are still acquiescing in and claiming under 
the will, the administrator of Mrs. Jordan can treat the elec- 
tion to claim against the will, as having been made, and subject 
the land to sale. I t  is conceded that the only purpose in seek- 
ing to sell the land is to pay a debt contracted by Mrs. Jordan 
after the death of her husband. She was certainly under no 
legal or moral obligation to the creditor to dissent from her 
husband's will or elect to take against it. The status of her 
property was a matter of record when the debt was con- 
tracted, and no question raised until eight years after (615) 
her death. The children, it is to be presumed, upon the 
death of Mrs. Jordan, took possession of the land under their 
father's will. I t  is difficult to see how, against their consent, a . 
court, in a statutory proceeding, having no equitable element 
in it, can proceed to sell the land. If sold for a price in excess 
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of the debt, to whom and in what right would the excess be 
paid? Certainly if the land is sold as her property, the ex- 

% cess, after paying the debt, should be paid to her heirs and not 
the devisees of her husband. There can be no partial election 
to claim against the will. I t  is well settled that the election, 
when made, must be complete and final. Rights of property 
an'd famiIy settlements made with the consent of husband and 
wife, or, at least, acquisced in by the survivor, would be inse- 
cure, if, after so many years, they could be disturbed in this 
summary method. To the suggestion that Mrs. Jordan made 
no will, i t  would seem to answer that she acquiesced in the dis- 
position of her land made by her husband. As we have said in 
Tripp v. Nobles, supra, the creditor can not reasonably com- 
plain; he extended credit with the condition of the title dis- 
closed on the records. Whether Mrs. Jordan preferred to abide 
by the will of her husband and take the two hundred dollars 
in personalty under the will by reason of an arrangement made 
between them, or out of respect to his wishes, or for any other 
reason, is not material. She, by her conduct, showed that she 
was content with the disposition of her property; and his will, 
approyed by her, should not now be disturbed. To do so would 
not "be in harmony with decisions and justice." 

We have given the case a careful consideration and re-ex- 
amined the authorities and find no reason for disturbing the 
decisions heretofore made by us. It may be proper to say that 
all of these authorities disclose a purpose to give to the widow, 
claiming dower in land devised to her, the largest possible lati- 
tude, both in regard to the construction of the will and the time 

within which she is required to elect. As said by Rom- , 

( 6 1 6 )  illy, V .  C., in Worthington v. Wigginton, supra, "the 
cases relative to dower have no application to the pres- 

ent." 
The judgment of the court below must be 
Affirmed. 

WALKER, J., concurring in result: This case is not like Tripp 
v. Nobles, 136 N. C., 99. Here there was a substantial benefit 
conferred by the will, which forced the plaintiff's intestate to 
choose between the acceptance of that benefit and the retention 
of the property, already her own, which is attempted to be dis- 
posed of by the same instrument. There was no such benefit 
received under the will construed in Tripp c. Nobles. I t  would 
seem but just to require that the benefit bestowed should ,be a 
substantial one, in order to put the donee to an election, and 
that i t  should not consist merely of property which he would 
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have received under the law. if the will had not been made. 
Further investigation confirms me in the view entertained and 
stated in my dissenting opinion in that case. The principle was 
adopted and applied in Tyler v. Wheeler, 160 Mass., 206, where 
it was held that an executor is not estopped by qualifying under 
the will of his wife to claim his legal interest in her estate, and 
in Register v. Hensley, 70 Mo., 189, the court decided that a 
widow's renunciation of the provisions of her husband's will, 
made in lieu of dower, was not invalidated by her not surrend- 
ering personal property, which she had previously received 
under the will, where the amount was the same as that which 
she would receive under the administration law. Loving v. 
Craft, 16 Ind., 110, also sustains the same view, as the court 
held that a surviving wife is entitled to the statutory provis- 
ion of $300 ''notwithstanding she may have accepted the pro- 
visions made for her by the will of her husband." Correll v. 
H a m ,  2 Iowa, 552; Wilbur v. Wilbur, 52 Wis., 298. The lan- 
guage used in Fitz  v. Cook, 59 Mass. (5  Cush.), 601, seems to 
fit the case: "In looking at the provisions of this will," 
the court said, "it will be seen that they are so little a (617) 
departure from what would have been the legal rights 
of Joanna Cook without the will, that little can be inferred 
from the subsequent use of the property in the manner set forth 
in the agreed statement." The court then held that there was 
no binding election or estoppel. The law is thus stated in 
Bigelow Estoppel, 676: "This doctrine of election is never 
applied in the law of wills when, if an election is made con- 
trary to the will, the interest which would pass from the tes- 
tator by the will can not be laid hold of in equity to compen- 
sate the disappointed donee. Some free disposable property 
must be given to the electing donee which can become compen- 
sation for what the testator sought to take away." 

I t  was held in I n  re Gwyn, 77 Cal., 313, that "a widow is not 
estopped to make an election to take under the law by causing 
the will of her husband to be probated and by becoming execu- 
trix thereof." To the same effect is Estate of Frey, 52 Gal., 
658. The court decided in Collier v. Collier, 3 Ohio St., 369, a 

that "a widow electing to take under a will, containing pro- 
visions for her, expressed to be in lieu of dower and all other 
claims on the estate of the testator, is not barred of her right 
to the pear's support, provided by law, from the estate of the 
debtor." So it was held in Taylor v. Rrowne, 2 Leigh (Va.), 
454, that by taking administration with the will annexed, the 
widow will not be held to have elected to claim under the will 
instead of under a 8eed of settlement formerly made by her 
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husband for her use and benelit and which contained a dis- 
position of the property different from, and more beneficial to 
her than the provisions of the will. Taking under the will, says 
the court in Hubbard  v. Russel l ,  73 Ala., 578, will not deprive 
the widow of her exemption of one thousand dollars allowed her 
by the law, for she substantially and practically takes what 
already belongs to her. 

Election being a matter of equitable cognizance, the ordinary 
principles of equity must apply, one of which is that 

(618) the court will never decree anything to be done which 
is plainly unfair, oppressive or unconscientious, espe- 

cially when the rights of others will not be materially affected 
by a refusal to do so. I t  also regards more the substance than 
the mere form of things. The authorities, i t  seems to me, 
clearly establish that the widow's year's provision, or any other 
interest created by the law and independent of the disposition of 
the husband, can not be considered as a bounty conferred, and 
therefore no election can arise in such a case. I t  would appear 
to be against equity so to hold. The proving of her husband's 
will by her executrix, under such circumstances, should not 
therefore put her to an election. There is not in such a case 
a single equitable element to support an estoppel, and it is so 
held in other States, and I think in decisions of this Court, as I 
have shown in my former opinion. The cases in our reports, 
which are relied on in  l ' r ipp  v. Nobles ,  to show the contrary, 
are clearly distinguishable from that case. I n  T r i p p  v. Nobles  
i t  appeared that the intestate could take nothing under the will 
which was not already hers by force of the law. The testator 
therefore had no free, disposable property to give her; whether 
he has or not is the test by which to determine whether a case 
of election is presented. 

Upo,n the doctrine of compensation, I mill add to the author- 
ities cited in my dissenting opinion in T r i p p  v. n o b l e s ,  the 
following: I n  Bell v. Gulpepper ,  19 N.  C., 20, this Court, by 
GASTON, J., said: "The rule of election, in the sense in which 
i t  is insisted on by the defendant, is confirmed exclusively to 

i courts exercising equitable jurisdiction, which have i t  in their 
power to restrain men from the' unconscientious assertion of 
acknowledged legal rights. They hold that it is against con- 
science for a man to take a benefit under a will or other in- 
strument, and at the same time disappoint other plain provis- 

ions of that will, made in  favor of third persons. Of 
(619) course he may keep, if he pleases, what was before his 

own, for the mistake of the donor can not take his prop- 
erty; but if he mill insist on enjoying tRe interest given him 
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by the instrument, they will by proper decree provide that SO 

enjoying it he shall give effect as far as he can to the other pro- 
visions of the instrument." And in Alsto7z v. Hamlin, 19 N.  C., 
124, this Court, by the same Judge, said: "If the defendant can 
avail himself of the implied election which was insisted on at 
the trial, it must be before a tribunal competent to decide upon 
the equity of such election. The principle of election, as here 
asserted, is a principle of equity, proceeding on the doctrine of 
an implied condition, of which a court of equity in a proper. 
case will enforce the performance by compelling the legatee, if 
he elects to take the bequest, to make compensation out of his 
own property to the disappointed legatees." 

I t  does not appear in the case at bar what is the value of the 
land, nor what is the ~ a l u e  of the "Lewiston lots," so that the 
principle of compensation could not be applied, even if there 
had not been a binding election to take under the will but an 
election had been so made as to call for the application of that 
principle, and even if equitable relief can be administered in 
this statutory proceeding and by the court where it originated. 
Vance v. Vance, I18 N .  C., 864. 

While I differed from the majority of the Court in the case of 
Tripp v. ATobles, as t o  the questions of estoppel and election 
involved, yet having fully stated what, in my opinion, is the 
correct principle of law, as it should have been declared and 
applied to the facts, henceforth that decision shall be the law 
with me, for it may be right, though the conclusion reached by 
the Court, I must think, and this is said with the utmost defer- 
ence, is not supported by the best precedents or bg the weight 
of authority. 

Cited: S. v. Turner, ,143 N.  C., 651. 

WEST v. RAILROAD. 
(620) 

. (Filed 27 March, 1906.) 

1. Where a n  objection for defect of parties was made below and over- 
ruled, this Court will not exercise i t s  discretionary power of amend- 
ment to  destroy an  exception duly taken below. 

2. I n  a n  action brought by the husband alone for damages to land which 
had been conveyed t o  the husband and wife and which they held 
by entireties, the wife was not a necessary party. 

3. The husband is entitled during coverture to  the full control and the 
usufruct of land held by entireties to  the exclusion of the wife. 
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ACTION by W. A. West against Aberdeen & Rockfish R. R. GO., 
heard by Judgs Fred Moore and jury, at November Term, 1905, 
of CUMBERLAND. From judgment rendered, defendant appealed. 

H. L. Cook and Sinclair & Dye for the plaintiff. 
Robinson & Shaw for the defendant. 

CLARK, C. J. This is an action brought by the husband 
>alone for damages sustained from fire by the woods on land 
which had been conveyed to the husband and wife, and which 
they held consequently by entireties. The plaintiff moved to 
amend in this Court by making his wife a party. The Revisal, 
section 1545, and rule 26 of this Court, recognize that such power 
can be exercised in this Court "to amend by making proper 
parties to any case where the Court may deem it necessary and 
proper," and indeed this Court could amend without the statute. 
Horton v. Gwen, 104 N.  C., 400; Herndon v. Ins. Co., 111 N. 
C., 385. But here the objection for defect of parties was made 

below and overruled, and this Court will not exercise its 
(621) discretionary power of amendmen* to destroy an excep- 

tion duly taken below. Grant v. Rogers, 94 N.  C., 755; 
Wibon v. Pearson, 102 N.  C., 290. 

Upon the point presented we are of the opinion that the wife 
was not a necessary party. I t  was so held as to an action of 
ejectment. Topping v. Sadler, 50 N.  C., 359. I n  Long v. 
Barnes, 57 N. C., 333, it is held that the Constitution, Article 
X, sec. 6, as to the rights of married woman, did not "de- 
stroy or change the properties and iacidents belonging to the 
estates" held by entireties. I n  Sirnonton v. Cornelius, 98 N .  C., 
437, it is said: "So, too, the fruits accruing during their joint 
lives would beIong to the husband" after separation from the 
land; though neither husband nor wife during the joint lives 
can convey or encumber the estate without the assent of the 
other, nor can a lien be acquired on it without such assent, nor 
can it be sold under execution. Bruce v. Nicholson, 109 N. C., 
204; 11 Am. & Eng. Enc. (2  Ed.), 49. The Act of 1784, Re- 
visal, section 1579, abolishing survivorship in joint tenancies, 
does not apply to estates by entireties. Phillips v. Hodges, 109 
N. C., 250. 

'(But while at common law neither the husband nor the wife 
can deal with the estate apart from the other, or has any inter- 
est which can be subjected by creditors so as to affect the right 
of the survivor, yet subject to this limitation the husband has 
the rights in it which are incident to his own property. * * * 
He is entitled during the coverture to the full control and the 
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usufruct of the land to the exclusion of the wife." 15 Am. I& 

Eng. Enc. (2 Ed.), 849, and cases cited in note 2-among them 
Pray v. Stebbins (Mass.), 55 Am. Rep., 462; Den v. Gardner 
(N.  J . ) ,  46 Am. Dec., 388; Hiles v. Fisher (N. Y.) ,  53 Am. 
St., 762. As to personalty the same rule applies, and where 
shares of stock stand in  the joint names of husband and wife 
he is entitled to the dividends during their joint lives. 15 Am. 
& Eng. Enc. (2  Ed.), 861; Bramberry's Estate (Pa.) ,  36 Am. 
St., 64. These are the incidents and properties of an 
estate by entirety when (as in  this State) there has been (622) 
no change by statute, and upon the above authorities the 
plaintiff can maintain this action without joining the wife. 
She is not entitled to sue for this damage nor to share in the 
recovery. I f  any change in the incidents and properties of this 
anomalous estate is desirable, legislation must be had upon it. 

The other exceptions require no discussion. The charge of 
the court was fair  and guarded. Phillips v. R. R., 138 N. C., 
12. The prayer of the defendant, so far  as it was entitled to it, 
was substantially given in the charge. I t  was proper to give the 
instruction quoted from Black v. R. R., 115 N. C., 669, and the 
plaintiff was a competent witness as to the amount of damages 
he had sustained. 

We do not pass upon the motion to dismiss for failure to 
comply with rules 19 and 28, as intimated in Sigman v. R. R., 
135 N. C., 181; Hicks v. Kenan, 139 N. C., 338. Those rules 
have been amended and made so plain in the revised rules, 
printed at the end of this volume, that we feel sure that appell- 
ants, will not misconceive the requirements and will hencefor- 
ward take pleasure in observing them. 

No Error. 

Cited: Bynum v. Wicker, 141 N. C., 96; Jones v. Smith, 
149 N. C., 319; Hood! v. Mercer, 150 N. C., 700. 

(Filed 27 March, 1906.) 

Raikoads-Fires-Negligence-Opinion by the Judge-Evi- 
dence. 

1. A prayer to  charge tha t  "even if the fire was communicated t o  the  
defendant's r ight of way, the plaintiff can not recover, for the 
engine was in good repair and equipped with an  improved spark 
arrester for preventing the escape of sparks, and was managed and 
operated in a careful manner by a skillful and competent engineer, 
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and the evidence as  to  this i s  uncontroverted and uncontradicted," 
was properly refused because i t  would have been an  expression of 
opinion upon the facts, forbidden by Revisal, see. 535. 

2 .  If fire escapes from a n  engine in  proper condition, having a proper 
spark arrester, and operated in a careful way by a skillful and 
competent engineer, arid the fire catches off the right of way, the 
defendant is  not liable, for there is  no negligence. 

3. If fire escapes from an engine in  proper condition, with a proper 
spark arrester, and operated in a careful way by a skillful and 
competent engineer, but the fire catches on the right of way, which 
is  in a foul and neghgent condition, and thence spreads to the 
plaintiff's premises, the defendant is  liable. 

4. If fire escapes from a defective engine, or defective spark arrester, 
o r  from a g.ood engine not operated in a careful way or not by a 
slcillful engineer, and the fire catches off the right of way, the 
defendant is liable. 

5. I n  an  action for damages for negligently setting fire to plaintiff's 
woods by sparks from defendant's engine, evidence tha t  the right: 
of way was foul and the discovery of the fire on the right of way 
30 minutes after defendant's t ra in  passed, was suffic'ient to  submit 
the question to  the jury. 

I 

ACTION by W. H. Williams against the Atlantic Coast ~ i n e  
Railroad Co., heard by Judge W. R. Allen and a jury at the 
November Term, 1905, of DUPLIK. From a judgment for the 
plaintiff, the defendant appealed. 

(624) Rountree & Can.  and Carltorz & W$liams for the plain- 
tiff. 

Junius Davis and H. L. Stevens for the defendant. 

CLARK, C. J. This action is for the recovery of damages for 
negligently setting fire to and burning the woods of the plaintiff 
by sparks from an engine falling upon a foul right of way. 
The errors assigned are: 1. Refusal to nonsuit. 2. That there 
was no evidence that the fire originated from the defendant's 
engine. 3. Refusal to charge that "even if the fire was com- 
municated to the defendant's right .of way, the plaintiff can not 
recover, for the engine was in  good repair and equipped with an 
improved spark arrester for preventing the escape of sparks, 
and was managed and operated in a careful manner by a skillful 
and competent engineer, and the evidence as to this is uncon- 
troverted and uncontradicted." 

This prayer was properly refused because i t  would have been 
an expression of opinion upon the facts, forbidden by the Act of 
1196. Revisal, section 535. Though a witness may be uncon- 
tradicted, it is for the jury to say whether they believe him. 
The judge is prohibited from expressing an opinion that "a fact 
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is fully or sufficiently proved, such matter being the true office 
and province of the jury." Revisal, section 535. Besides, 
though the fact mere found by the jury that the fire was not 
set out by a defective engine, the legal conclusion in the prayer 
is incorrect, if the fire began on a foul right of way. The rules 
of negligence applicable to cases of this kind are: 

1. If fire escapes from an engine in proper condition, having 
a proper spark arrester, and operated in a careful way by a skill- 
ful and competent engineer, and the fire catches off the right 
of way, the defendant is not liable, for there is no negligence. 

2. If fire escapes from an engine in proper condition, with a 
proper spark arrester, and operated in a careful way by a skill- 
ful and competent engineer, but the fire catches on the right 
of way, which is in a foul and negligent condition, and thence 
spreads to the plaintiff's premises, the defendant is liable. Moore 
v. R. R.,  124 N. C., 341; Phillips v. R. R . ,  138 N. C., 12. 

3. If fire escapes from a defective engine, or defective spark 
arrester, or from a good engine not operated in a careful way 
or not by a skillful engineer, whether the fire catches off or on 
the right of way, the defendant is liable. 

I n  the first case there would be, as above stated, no ( 6 2 5 )  
negligence. I n  the second the foul right of way would 
be negligence, and in the third the defective engine or spark 
arrester, or the negligent operation of a good engine, would be 
negligence. 

The other two exceptions of the defendant amount simply to 
a'claim that there was no evidence that the fire proceeded from 
the defendant's engine. No one testified that he saw the sparks 
fall from the engine upon the right of way. I t  is rarely that 
this can be shown by eye-witnesses, for it would usually happen 
that if the sparks were seen at the moment of falling and 
igniting the stubble, the fire would be put out by the observer. 
But here the fire was seen on the right of way, it burnt along 
the track between the ditch and the ends of the ties, and thence 
had gone into the woods. The wind was blowing from the 
northwest across the track, the fire being on the south side. 
Two witnesses testified that they first saw the smoke about 
thirty minutes after the defendant's engine passed. How long 
before that the fire began no one knew, but there was no fire 
before the engine passed. The other witnesses first saw the 
fire after a longer interval, and there was evidence that the fire 
burnt both ways. These were matters for the jury. The evi- 
dence was plenary that the right of way was foul, with much 
combustible matter on it, bushes having been cut down and 
allowed to lie. Indeed the fact that the right of way was 
burned over is eiridence of combustible matter thereon, and the 
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section master stated in his testimony that it was not kept 
cleaned off. 

I n  Mcblillan v. R. R., 126 N. C., 726, i t  is said that 
(626) "No spark arrester can be so constructed as to entirely 

prevent the emission of sparks without destroying the effi- 
ciency of the engine, and while it is not negligence in the de- 
fendant to run such an engine over its road, the fact that i t  had 
recently passed over the road and fire was found there, was 
some evidence tending to show that it emitted sparks that set 
the grass on fire." The evidence of the negligent and foul con- 
dition of the track and the discovery of the fire so soon after 
the defendant's train passed, was sufficient to submit the ques- 
tion to the triers of the facts. The court was not authorized to 
draw the inferences of fact from this testimony. 

I n  Armstrong v. R. B., 130 N. C., 66, there was no evidence 
that the fire originated upon the right of way, or that connected 
it with the engine in any way. I n  Ice Co. v. R. R., 126 N. C., 
797, there was no evidence that the engine was defective nor 
that the right o-f way was foul. I n  Cheek v. Lumber Co., 134 
N.  C., 225, there was no spark arrester, but on the conflicting 
evidence whether sparks from the engine caused the fire, the 
jury found that they did not. 

It was the plaintiff's right to have this case submitted to the 
jury. Though we know that the words judicium parium suorum, 
in Magna Carta, chapter 39, did not either create or guarantee 
the right of trial by jury (as at  one time was erroneously 
thought), McKechnie Magna Carta, 452, trial by jury having 
been instituted after that time, still in the process of time and 
the evolution of .law, i t  has become a part of the "law of the 
land." The Constitution of the State, Article I, section 19, 
guarantees i t  as a "sacred and inviolable" right in civil cases, 
and section 13 of the same article guarantees the same right in 
criminal actions. We know that the failure to insert a similar 
guarantee as to the Federal Courts in the Constitution of the 
United States was one of the chief grounds of objection to its 
ratification, an objection which was only cured by an under- 
standing that amendments guaranteeing the right of trial by 

jury in the Federal Courts should be adopted, which was 
(627) done by the First Co~gress, and being promptly ratified 

by the States, they now constitute the Sixth and Seventh 
Amendments. 

A right so guaranteed should not be denied, unless i t  is clear 
that there is no evidence. As was said in S. v. Kiger, 115 N.  C., 
751: "If the presiding judge deems that the verdict is against 
the weight of the evidence, or that the evidence' was insufficient 
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in his judgment to justify conviction, he is vested with the 
power to set aside the verdict and grant a new trial. This is a 
matter of discretion, and his granting or refusing a new trial on 
such ground is not subject to review here. The fact that the 
twelve men have convicted on the evidence will often and prop- 
erlv make him less sure of his own oninion to the contrary." 
This case has been repeatedly cited with approval. 

I n  S. v. Chancy, l(10 N. C., at p. 508, SHEPHERD, J., says: 
"In some jurisdictions it has been held that if the testimony 
be such that the judge would set the verdict aside 'as being 
against the weight of the evidence, it should not be submitted to 
the jury; but this, according to our decisions, would be an 
usurpation of the functions of that body," citing S. v. Allen, 48 
N. C., 257; Wit t koz~~sky  v. Wassofi, 71 N.  C., 451, and then 
adds, ''perhaps what is 'reasonably sufficient' evidence, as under- 
stood in North Carolina, is best stated by BATTLE, J., in Jordan 
v. Lassiter, 51 N. C., 131. He  says that if the circumstances 
'be such as to raise more than a mere conjecture, the judge 
can not pronounce upon their sufficiency to establish the fact, 
but must leave them to be weighed by the jury, whose exclusive 
province it is to, decide upon the effect of the testimony.' " 

No more subtle and adroit application could be addressed to 
a trial judge than a motion of this kind with its necessary im- 
plication that the jury may do wrong and injustice, and that 
the superior intelligence and greater impartiality of the judge 
are invoked to ~ r e v e n t  it. But the exnerience and the wisdom 
of the ages andLthe deliberate judpe;  of the people, as 
embodied in  the Constitutions of both the State and the (628) 
Union, aqe conclusive that in passing upon the facts the 
opinion of one man, though skilled in the law, is not deemed su- 
nerior to that of twelve men of the vicinage. but is held to be " ,  
decidedly inferior and to be guarded against-so much so that 
the guarantee of a trial by jury in both civil an? criminal cases 
is placed in the organic law which every judge is sworn to ob- 
serve before he is permitted to discharge his functions. 

No Error. 

Cited: Iinott v. R. R., 142 N. C., 243; Lumber Co. v. R. R., 
143 N. C., 325; Bowers v. R. R., 144 N. C., 688 ; Whitehurst v. 
R. R., 146 N. C., 592;Deppe v. R. R., 152 N. C., 82, 83. 
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BLAND v. BEASLEY. 

(Filed 27 March, 1906.) 

Boundal-ies-Evidence of C o m m o n  Reputat ion-When Conz- 
petent--Evidence. 

1. To justify the admission of evidence of. common reputation on ques- 
tions of private boundary, the  time a t  which this reputation had 
i t s  origin should be a comparatively remote period and always 
ante Eitem motam and should attach itself to some monunlent of 
boundary or natural  object, or be fortified by evidence of occupa- 
tion and acquiescence tending to  give the land some fixed and defi- 
nite location. 

2. For the purpose of locating a certain line i t  was error to  permit a 
witness t o  testify t ha t  he knew the line was the line in question 
from "what people said," where i t  appeared tha t  his lmowledge 
grew out of a survey made less than seventeen years before action 
brought, and the only person he ever heard say so was a person 
who was alive and a witness in the case. 

ACTION by J. T. Bland and another against L. A. Beasley 
and others, heard by Judge W. B. Council1 and a jury, at the 
September Term, 1905, of PENDER. 

The plaintiffs derive title by vzesne conveyances under a 
grant from the State to William and James Hall, dated 

(629) 22 December, 1819. The question at  issue was one 
chiefly of boundary and depended to a great extent on 

the correct location of this grant. The description was said to 
begin on "a pine, Abram Hall's corner." As an aid to the true 
location of this corner, the plaintiffs put in evidence a grant to 
Abram Hall, dated May, 1816, which was said to "begin at a 
pine on Halsey's line," and as a further circumstance tending to 
show that the beginning corner of his grant was located as 
claimed by the plaintiffs, it became material, certainly relevant, 
to show that the beginning corner of this Abram Hall grant was 
at  a pine in "Halsey's line," and in this way the existence and 
correct placing of this "Halsey line" became relevant. 

For  that purpose the surveyor (Colvin) in the course of 
his examination by the plaintiffs, was asked: "Q. Do you know 
where the Halsey line is?  A. I only know what people say. 
Q. What indicates the Halsey line on the map?  A. The line 
A D K-43-42, and from 42 back to A. Q. Did you ever run 
that patent except in 18842 A. No. Q. How long have you 
known that line by general reputation as the Halsey line? A. 
Since 1884. The eastern end of the line is  at A. The western 
end is at  K." To all and each of these questions and answers, 
except the first, the defendants excepted. 
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On cross-examination, touching this Abram Hall patent and . 
Halsey line, the same witness made answer to questions as fol- 
lows : "Q. Who first told you, since the survey began, that that 
was t h z ~ a l s e y  line from 30 to the ditch branch, and'from A to 
K ?  A. All I know is from the survey. Q. You say J i m  Cowan 
is the only man you ever heard say that was the Halsey line? 
A, Yes." J i m  Cowan was living and a witness in  the case. 
The defendants then moved to strike out the testimony of this 
witness as to reputation of the location of the Halsey line. The 
motion was denied and the defendants excepted. The evidence 
was admitted as substantive evidence on the location of the 
Halsey line. Verdict and judgment for the plaintiffs, 
and the defendants excepted and appealed. (630) 

Jas. 0. Carr, J .  D. Kerr and E. K.  Bryan for the plaintiffs. 
Stevens, Beasley d? Weeks and Shepherd & Shepherd for the 

defendants. 

HOKE, J., after stating the case: The correct placing of the 
Halsey line was a fact pertinent to the issue, but if the plain- 
tiffs considered this material to the case, they should have es- 
tablished it by proper testimony. I t  is contended by the plain- 
tiffs that common reputation is admissible on questions of 
boundary, that the testimony above set out is of that character, 
and the rulings of the court concerning it can be sustained on 
that ground. I t  is true that evidence of both hearsay and com- 
mon reputation is received with us in cases of disputed private 
boundary, but this is an exception to the general rule, which 
requires that the rights of litigants must be determined on 
sworn testimony. Such testimony, in England, is not admitted 
in questions of private right, and the principle was only adopted 
here from necessity, and where, from lapse of time or changing 
conditions, it has become "difficult, if not impossible," that bet- 
ter evidence should be had. 

Speaking of such testimony (hearsay) in Xasser v. Herring, 
14 N.  C., 343, HENDERSON, J., says: ((It  i s  the well established 
law in this State. And if the propriety of the rule was now 
res integra, perhaps the necessity of the case, arising from the 
situation of our country, and the want of self-evident termini 
of our lands, would require its adoption. For although i t  some- 
times leads to falsehood, i t  more often tends to the establish- 
ment of truth. From necessity, we have in this instance sac- 
rificed the principles upon which the rules of evidence are 
founded." 

While such testimony is thus received of necessity, it 
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' (631) should be confined to the reasonable requirements of the - necessity that called i t  forth, and the rules and limita- 
tions for safeguarding its application should be carefzlly ob- 
served. 

I n  Hemphill v. Hemphill,  138 N.  C., 504, the Court, in speak- 
ing of this character of evidence, said: '(It is the law of this 
State that under certain restrictions, both hearsay evidence and 
common reputation are admissible on questions of private 
boundaryv-citing Sasser v. Hewing,  14 N.  C., 340; Shaffer v. 
Gaynor, 117 N. C., 15, and Yow v. HamiZton, 136 N.  C., 357. 
And in the same opinion, speaking of the restrictions placed 
upon evidence of common reputation, the Court said: "This 
reputation, whether by par01 or otherwise, -should have its 
origin at a time comparatively remote and always ante litem 
rnotam. Second, it should attach itself to some monument of 
boundary or natural object, or be fortified by evidence of occu- 
pation and acquiescence tending to give the land some fixed 
and definite location"--citing Tate v. Southard, 8 N.  C., 45; 
Dobson v. Finley, 53 N. C., 496; Mendenhall v. Cassells, 20 

\ N. C., 43; Westfelt v. Adam, 131 N. C., 379, and S h a f e r  v. 
Gaynor, 117 N. C., 15. 

Applying the principles set forth in these cases, we are of the 
opinion that the testimony of the witness Colvin on the matter 
in question does not comply with the conditions required for its 
reception. Here, the true location of the Halsey line had be- 
come a relevant circumstance, and granting for the present that 
the statement of this witness amounts to evidence of common 
reputation, this line, as shown by the plat, was one boundary 
line of a large tract of land lying adjacent to the land in dis- 
pute. No deed covering this tract of land is introduced, no 
monument or natural object is shown as marking the boundary 
of this tract: and no occupation or possession of any such tract 
by Halsey or any of his descendants or grantees is established 
tending to give i t  any fixed or definite location. 

As said by DANIEL, J., in Mendenhall v. Cassels, 20 
(632) N. C., 51: "In a country recently and of course thinly 

settled, and where the monuments of boundaries were 
neither so extensively known nor so permanent in their nature 
as in the country of our ancestors, we have from necessity de- 
parted somewhat from the English rule as to traditionary evi- 
dence. We receive i t  in  regard to private boundaries, but we 
require that it should either have something definite to which it 
can adhere, or that it should be supported by proof of cor- 
respondent enjoyment and acquiescence. A tree, line, or water- 
course may be shown to have been pointed out by persons of a 
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bygone generation as tge true line or watercourse called for in 
a n  old deed or grant. A field, house, meadow or wood may be 
shown to have'been reputed the property of a particular man or 
family, and to have been claimed, enjoyed and occupied as such. 
But a mere report, unfortified by evidence of enjoyment or ac- 
quiescence, that a man's paper title covers certain territory, is 
too slight and unsatisfactory to warrant a rational and con- 
scientious person in  making it the basis of a decision affecting 
important rights ef his fellow men, and therefore, as far as we 
are advised, has never been received as competent testimony." 
And in reference to the time, i t  has been held in this State that 
in order to admit evidence of general reputation, unlike hearsay 
i n  this particular, it is not necessary to show that such reputa- 
tion had its origin in the declarations of persons who are dead. 
Dobsotz v. Pinley, supra. 

But the decisions are also to the effect that to justify the re- 
ception of such evidence, the time at which the common repu- 
tation had its origin should be at a remote period. ('Compara- 
tively remote," is the term used in  Hemphill v. Hemphill, supra. 
I t  was so used for the reason that as the principle was established 
of necessity, when from changing conditions and the absence of 
permanent monuments, better evidence of boundary could not 
be procured, so the time may vary to some extent, as the facts 
and circumstances may show that the necessity does or does not 
exist. On the admission of such testimony as to the time 
required, and the test to be applied, it is held in Neimnn (633) 
v. Ward, 57 Pa., 67, that "Reputation and hearsay is 
such evidence as is entitled to respect when the lapse of time is 
so great as to render i t  difficult to prove the existence of original 
landmarks." This alleged general reputation had its origin no 
further back than 1884, less than 17 years before action 
brought. I t  grew out of the survey, the witness said, and on 
the facts and circumstances of the case, we are of opinion that 
i t  is not sufficiently remote to be admitted as evidence. 

While we have discussed the question on the idea that a gen- 
eral reputation has been testified to, because it was very earn- 
estly contended that the ruling of the court *should be sustained 
on that principle, as a matter of fact the testimony does not 
make out a case of general reputation at  all, and we could well 
hold that there was error in not striking out this portion of the 
evidence in accordance with the defendant's motion. The wit- 
ness said he knew the line was the Halsey line from "what peo- 
ple said." Again, he said his knowledge grew out of the sur- 
vey in 1884, and the only person he ever heard say so was J im 
Cowan, who was alive, and a witness in the case. This is no 
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testimony of a general reputation, but simply the assertion of a 
fact by an individual who is still living. 

A general reputatipn must be the common repdrt of the com- 
munity, and while i t  may be established by the assertion of in- 
dividuals, "such assertion must be in effect the statement of the 
reputation." As stated in the books, "an individual declaration 
must thus appear to be the result of a received reputation, and 
the individual declarant is thus merely the mouthpiece of the 
reputation." 1 Greenleaf Ev., sec. ,139; 2 Wigmore Ev., see. 
1584-both authors citing Wood, B., in  N o s e l e y  v. Davies,  11 
Price, 180. 

There was error in admitting the testimony, and a new trial 
is awarded. 

New Trial. 

C i t e d :  Broadwell  v. Morgan ,  142 N. C., 478; L u m b e r  Co. v. 
T r i p l e t t ,  151 N.  C., 411. 

(634) 
BULLZRD v. HOLLINGSM'ORTH. 

(Filed 27 March, 1906.) 

Boz~ndaries-Evidence-Grants-Title O u t  of the  State- 
Trespass-Adverse Possession-Presumption-Instructions. 

1. Permitting the surveyor, during his examination, to indicate upon 
the  map of the official survey by small red lines the boundaries of 
certain deeds which defendants had introduced in evidence is a 
matter within the sound discretion of the tr ial  judge. 

2. Evidence of declarations of V. as  to  the location of an  oak, a marked 
corner, tending to  prove tha t  the oak was a corner of the tract  
called the  Jones land claimed by the defendants, was competent, 
i t  appearing tha t  V. was dead, disinterestrd and tha t  the declara- 
tions were made ante litem motam. 

3. To raise a presumption of a grant i t  is not necessary tha t  the posses- 
sion adverse to t$e State should be continuous or unceasing. It is 
sufficient if i t  is  any possession adverse to  the  Sta te  and shown to 
exist the length of time prescribed by the s ta tu te  of limitation. 

4. A prayer to instruct the jury tha t  from thirty years' adverse pos- 
session against the State all t ha t  is  necessary to  show complete 
title out of the State is presumed, was correctlv modified by addjng 
after the word "possession" the following words: "Such possess~on 
having been ascertained and identified under known and visible 
lines or boundaries." Revisal, sec. 380. 

5. In  an action to  recover damages for an  alleged trespass, where plain- 
tiff's title was in issue, a request to  inqtruct the jury "That if they 
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find from the evidence tha t  plaintiff has show-n t i t le out  of the 
Sta te  under either the thirty-year statute or the  twenty-one year 

a statute, then the  burden is upon the defendants to  establjsh their 
contentions t ha t  they were in continuous, adverse possession by 
showing t h a t  the deeds upon which they rely actually cover the I 

land," was properly refused. 

ACTIONS by A. J. Bullard against Jas. Hollingsworth and 
others, and against Margaret McKenzie and others, consoli- 
dated and heard by Judge  Fred Moore and a jury, at  
the October Term, 1905, of CUMBERLAND. (635) 

Actions to recover damages for an alleged trespass 
upon plaintiff's lands and for an injunction restraining the 
further cutting of timber thereon by the defendants. The two 
actions were consolidated, and by consent the following issues 
were submitted to the jury: 

1. I s  the plaintiff the owner of the land in controversy, or 
any part thereof, and if of only a part, what par t?  Answer: 
No;  no part. 

2. Did the defendants, James Hollingsworth and wife, un- 
IawfuIly trespass upon the plaintiff's land, as alleged in the 
complaint against them? Answer : No. 

3. Did the defendants, who claim under Nrs. Margaret A. 
McKenzie, unlawfully trespass upon the plaintiff's land, as 
alleged in the complaint against them? Answer: No. 

4. What amount of damages, if any, is plaintiff entitled to 
recover from the defendants, Hollingsworth and wife? An- 
swer: None. 

5. What amount of damages, if any, is plaintiff entitled to 
recover from the defendants, who claim under Mrs. Margaret 
A. McKenzie? Answer : Nothing. 

At the close of the evidence it was agreed that the plaintiffs 
had failed to produce any evidence tending to show that the 
heirs of Mrs. Margaret A. McKenzie had committed any tres- 
pass upon any of the lands in controversy, and that the issues 
relative to trespass should be answered in their favor. From 
the judgment rendered, the plaintiff appealed. , 

Sinclair & Dye and II. L. Cook for the plaintiff. 
A. 8. Hall for the defendants. 

BROWN, J. The plaintiff claimed title to the land in  con- 
troversy by deed fmm Gustavus A. Bronson and others, to 
Margaret E. Heyer, dated 2 July, 1875, and by deed, M. E. 
Heyer to plaintiff, 24 January, 1900. Plaintiff offered evidence 
for the purpose of locating these deeds; to prove possession 
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, BULLARD li. HOLLINGSWORTH. 
- 

(636) on the part of himself and those under whom he claims, 
?nd also to establish the alleged trespass. 

The defendants offered in evidence a number of deeds as 
well as a grant, under which they claimed title, and they also 
offered evidence tending to disprove possession upon the part 
of the plaintiff, and to prove possession upon their part of the 
lands in controversy. 

There are a large number of exceptions set out in the rec- 
ord, both to the evidence and charge, all of which have re- 
ceived our careful consideration, although we deem it neces- 
sary to notice only a few in giving our reasons for affirming 
the judgment of the Superior Court. 

Exceptions 8 to 16 were taken by plaintiff to the ruling of 
his Honor in permitting the surveyor during his examination 
to indicate upon the map of the official survey, by small red 
lines, the boundaries of certain deeds which defendants had 
introduced in evidence. I t  seems that during the examination 
of the surveyor, Averitt, defendants were unable to point out 
on the plat the beginning point of a certain deed. Thereupon 
the court asked the witness if he could take the official plat 
and indicate upon i t  the contentions of the defendants as to 
the location of the lines called for in certain deeds introduced 
by defendants, and he stated that he could. The court di- 
rected Averitt, one of the surveyors, to take the plats returned 
by him and his co-surveyor, made upon a partial actual sur- 
vey, after notice to the parties as per the order of the court, 
and to plat out as near as he could defendants' contention 
from deeds which they had introduced, and mark it off on the 
plats, to all of which plaintiff objected. Court then took a 
recess until morning, when the plats were returned into court, 
and defendants resumed their examination of the witness 
Averitt, asking him as to the supposed lines in the deeds 

which were introduced by them by the small red lines 
(637) upon the map, to which plaintiff objected. 

I n  actions of ejectment and trespass it is usual, when 
deemed necessary for the enlightenment of the court and jury, 
for the court to order a survey. This is done in order that 
the court and jury may more easily understand the boundaries 
of the land in controversy, and the bearing which the lines of 
other tracts have in ascertaining such location. The plats 
made in obedience to the order of the court are not in  any 
sense evidence per se. They are used for the purpose of ex- 
plaining and elucidating the testimony of the witnesses. I n  
S. v. Whiteacre, 98 N. C., 753, the Court says: "It is a fre- 
quent practice, when necessary to explain evidence and enable 

476 



N. C.] SPRING TERM, 1906. 

the jury to comprehend it fully, to illustrate the position of 
parties, place, etc., by diagram, and no notice is required, in 
fact they are frequently made by witnesses in the progress of 
an examination, and often by the direction of the court.)' 

The surveyor stated that he could indicate on the plats the 
location of defendants' deeds by platting them from the calls 
of the deeds, and indicating them in small red lines. An ex- 
amination of the plat shows that he has done so without in- 
jury to plaintiff. This did not create any new evidence for 
the defendants.. I t  only served to illustrate to the jury their 
contentions. I t  is a matter within the sound discretion of the 
trial judge, and in this case i t  was prejudicial to no one. 

The court permitted defendants to introduce the declara- 
tions of Samuel Vinson as to the location of an oak, a marked 
corner, tending to prove that the oak was a corner of the tract 
called the Jones land, claimed by defendants. The evidence 
showed clearly that Vinson was dead, disinterested, and that 
the decIaration were made ante Zitem motam. Malone Real 
Property Trials, 219, and cases cited. 

The plaintiff requested the court to instruct the jury: "That 
to raise the presumption of a grant it is not necessary that 
the possession adverse to the State be continuous or un- 
ceasing. I t  is sufficient if it is any possession adverse (638) 
to the State and shown to be within the time prescribed 
by the statute of limitation." The .court refused to give this 
instruction as asked, but charged the jury: "That to raise the 
presumption of a grant it is not necessary that the possession 
adverse to the State should be continuous or unceasing. I t  
is sufficient, if i t  is any possession adverse to the State, and 
shown to exist the length of time prescribed by the statute of 
limitation." 

The instruction asked is erroneous in assuming that any 
adverse possession withim the time prescribed by the statute 
will raise the presumption of a grant. The grant from the 
State is presumed only after a possession adverse to the State 
for the full period prescribed by the statute. If there has 
been adverse possession for any time short of such peribd, it 
is not a circumstance to be submitted to the jury as evidence 
upon which they may find the fact of a grant. Reed v. Earn- 
hart, 32 N. C., 516; Bullard v. Barhdale, 33 N.  C., 461. 
We think the instruction given by his Honor is a correct 
statement of the law. 

The plaintiff requested the court to instruct the jury: "That 
from thirty years' adverse possession against the State, all 
that is necessary to show complete title out of the State is pre- 

477 



I N  TH.E SUPREME COURT. [I40 

sumed." The court gave this instruction, adding after the 
word "possession" the following words: "Such possession 
having been ascertained and identified under known and vis- 
ible lines or boundaries." To this modification the plaintiff 
excepted. The instruction given is in exact accord with the 
words of The Revisal of 1905, section 380. As the law nov 
stands, such possession must be ascertained under known and 
visible lines or boundaries. The cases cited by plaintiff aye 
not applicable to the present statute. 

The plaintiff further asked the court to instruct the jury: 
'(That if they find from the evidence that the plaintiff has 

shown title out of the State under either the thirty 
(639) year statute or the twenty-one year statute, then the 

burden is upon the defendants to establish their cou- 
tentions that they were in continuous, adverse possession by 
showing that the deeds upon which they rely actually cover the 
land, and if the jury find from the evidence that the deeds 
upon which the defendants rely do not cover the land in con- 
troversy, then the defendants are not entitled to recover." 
Merely showing title out of the State will not entitle plain- 
tiff to recover of the defendants for the alleged trespass. In 
this case, the title is *directly put in issue. The burden is, 
therefore, upon the plaintiff to establish title in himself. He 
may do this in several different ways, as pointed out in Ma- 
lone, 82, and &lobley v. Griffin, 104 N.  c., 115. But the 
plaintiff assumes the burden of proving by a preponderance of 
the evidence every fact necessary to establish his title to the 
land, as well as the trespass upon his possession, before he can 
recover. I f  the plaintiff recovers a t  all, he must do so on the 
strength of his own title, and not the weakness of his adver- 
sary's. The burden of proof did not at  any stage of the trial 
shift to the defendants upon either the first issue, as to title, 
or the second issue, as to trespass. The defendants may offer 
evidence tending to prove title in themselves or tending to 
disprove the allegation of trespass, but this is for the purpose 
of rebutting plaintiff's case and preventing a recovery. I t  is 
not because defendants are seeking to "recover anything," as 
the closing words of plaintiff's prayer would seem to imply. 

After a careful review of the entire record, we are unable to 
find any reversible error. 

Affirmed: 

Cited:  Lumber  Co. z*. Triplei t ,  151 N.  C., 411. 
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MAYERS v. McRIMMON. 
(640) 

(Filed 27 March, 1906.) 

Sego t iab le  Instmments-Endo~sements-Holder in D u e  Course 
-Evidence. 

1. Where the name of the drawee is stamped on the back of a draf t  
with a rubber stamp, by one having authority to  do so and with 
intent to endorse it, i t  is a valid endorsement, but does not prove , 
itself. 

2 .  Where the plaintiff a t  the tr ial  presented the draft  sued on, with the 
name of the drawee stamped on the back and testified t h a t  the 
draf t  had been discountd to  him by the drawee before maturity for 
value and without notice, he is only the equitable owner, in the 
absence of proof t h a t  the instrument had been endorsed, and he 
holds i t  subject to  any valid defense open to  the maker, and i t  was 
error to  exclude evidence tending to  show fraud. 

3. To constitute a holder in due course of a negotiable instrument pay- 
able to  order, i t  is  essential tha t  the same shall kendor sed .  

4. I n  an  action on a draft  by the plaintiff claiming to be a holder in due 
course, ~t was error to exclude evidence of the defendant tending 
to show tha t  the draf t  had been seen a t  a bank unendorsed and 
after maturity. , 

ACTION by Albert W. Mayers against N. J. McRiminon and 
others, heard on appeal from a justice of the peace, by J u d g e  
Pred  Moore and a jury, at  the. September Term, 1905, of 
ROBESON. 

The plaintiff declared on two drafts payable to the order of 
the Continental Jewelry Company, and accepted by the de- 
fendants, each in the sum of $16, bearing date 19 April, 1904, 
and payable respectively ten and twelve months after date. 
The defendants admitting the acceptances, answered and al- 
leged that they were obtained by false and fraudulent repre- 
sentation on the part of the Continental Jewelry Company in 
the sale of jewelry to the defendants, and also by means of 
false and fraudulent warranty inducing the sale, and 
that the daintiff took the notes with notice and knowl- (641) \ ,  
edge of the defenses existing against the notes. On the 
trial, the plaintiff presented the drafts, and at the time each 
of these drafts was endorsed with rubber stamp, "Pay to the 
order of Albert W. Mayers, Continental Jewelry Co., Cleve- 
land. Ohio." The  lai in tiff also introduced the delsositions of 
the blaintiff and ~ j l e s  F. Baxter, the general hanager of 
said company, and both testified that the two drafts were dis- 
counted to the plaintiff before maturity for value, and without 
notice of any defense or offset. The defendants, contending 
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~ ~ A Y E R S  0. McR~hlnro~. 

that on the facts stated, the plaintiff was only the assignee 
or equitable holder, offered testimony to show false and fraud- 
ulent representation on the part of said company, inducing 
the purchase, damage, etc., and on objection this evidence mas 
excluded by the court and the defendants excepted. The de- 
fendants then offered to prove that one of the defendants saw 
one of the drafts in the bank a t  Rowland, before action 
brought and after maturity, and at that time said draft had 
no endorsement on it. On objection, this evidence was ex- 
cluded and the defendants excepted. The court charged the 
jury that if they believed the evidence, the plaintiff was en- 
titled to recover the amount of the drafts with interest after 
maturity, and the defendants excepted. Verdict and judg- 
ment for the plaintiff and the defendants appealed. 

No counsel for plaintiff. 
McLean.. ilfclean & McConnick for the defendants. 

HOKE, J., after stating the case: I n  Tys0.n v. Joyner, 139 
N. C., 69, it is held "That in an action on a note it is error to 
hold that the mere introduction of the note, with the name of 
an endorsee written on the back, is evidence of its e'ndorse- 
ment by such endorsee so as to vest the legal title in the plain- 
tiff and cut off any defense against the endorsee, as the signa- 

tures of the endorsers, whose endorsement is required 
(642) to vest the legal title, must be proved." The principle 

applies in any action on a negotiable instrument where 
an endorsement is required to vest the legal title so as to con- 
stitute the plaintiff a "holder in  due course" and the endorse- 
ment is denied. I n  the cases suggested and in the absence of . 
such proof, the plaintiff who presents the note is held to be 
the equitable owner and the same is subject to defenses or  
other equities of the maker against prior holders. Tyson v. 
Joyner, supra. 

On the trial below the plaintiff presented the drafts, and 
each appear to have the name of the drawee stamped on the 
back with a rubber stamp. Where the name required has been 
so placed by one having authority to do i t  and with intent to 
endorse the instrument, the authorities hold that this is a 
valid endorsement. 4 Am. & Eng. Enc. (2  Ed.), 258; Hor- 
lzer v. R. R., 70 Mo. App., 291. The endorsement, however, 
does not prove itself, but must be established, as in other cases, 
by proper testimony. 

The depositions of both the plaintiff and the general mnu- 
ager of the Continental Jewelry Go., were received in the 
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court below and they both testified that the notes had been dis- 
counted to the plaintiff by the Fompany before maturity for 
value and without notice, but neither stated that the instru- 
ments had been endorsed under any such circumstances. I n  
the absence of such proof the plaintiff then, as stated, is only 
the equitable owner holding the instruments subject to any 
valid defense open to the maker, and the evidence offered by 
the defendants tending to establish such a defense should have 
been received. There is nothing in our statute on negotiable 
instruments which contravenes this principle. On the con- 
trary, every part of the statute bearing on the subject declares 
and sustains it. This statute, enacted in 1899, with a view 
of introducing some uniformity in this important feature of 
the law-merchant, is in the main only a compendium of estab- 
lished custom .concerning negotiable instruments, as construed 
and applied in the best considered decisions of the courts. 
And both before and since its enactment, i t  has been 
held that to constitute a holder in due course of a (643) 
negotiable instrument payable to order, i t  is always re- 
quired that the same should be endorsed. Other require- 
ments may, under given conditions, be dispensed with, but 
endorsement of such an instrument is essential. Thus, in The 
Revisal, section 2198, it is provided that "Where the holder- 
of an instrument payable to his order transfers i t  for value 
without endorsing it, the transfer vests in the transferee such 
title as the transferer had therein, and the transferee acquires 
in addition the right to have the endorsement of the trans- 
ferer. But for the purpose of determining whether the trans- 
feree is a holder in due course, the negotiation takes effect as 
of the time when the endorsement is actuallv made." And 
section 2208, relied upon by the plaintiff, i i  to like effect: 
"Every holder is deemed prima facie a holder in due course," 
etc. By the very definitfon established in the act, a "holder" 
of such an instrument, one payable to order, must be a holder 
by endorsement. Thus, in section 2340 it i s  declared ('A 
holder means the payee or endorsee of a bill or note who is 
in possession of i< or the bearer thereof." And "bearer" is 
defined to be "the person in possession of a bill or note which 
is payable to bearer." s 

Even if section 2208 had the effect as contended, and it 
does not, even if the presumption referred to in this section 
should obtain, there would be error, for the presumption is 
rebuttable and would yield to facts established by proper tes- 
timony. The defendants offered evidence tending to show that 
one of the drafts had been seen at the bank in Rowl,and, N. Q., 
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unendorsed and at maturity, and this evidence also should 
have been admitted, for if this be true, it would in any event 
destroy the plaintiff's alleged position as holder in due course 
and subject the note to any legitimate defense available. 

There was error in refusing to receive and consider the evi- 
dence offered and a new trial is awarded. 

New Trial. 

Cited:. Keel v. Gonstrzcction Co., 143 N.  C., 434. 

(644) 
BULLARD v. EDWARDS. 

(Filed 27 March, 1906.) 

Justice of the Peace-Rehearing-Continume -Due Dili- 
gence-Judgments. 

I .  Where a judgment has been rendered by a justice of the peace in the 
absence of either party, in order to give the justice jurisdiction 
under Revisal, sec. 1478, t o  open and rehear the case, the party 
against whom the judgment was given must make his application 
by affidavit within ten days after rendition of the judgment. 

2. Where a justice of the peace received an  affidavit to set aside a judg- 
ment rendered against the defendant more than ten days after its 
rendition and thereupon made an ex parte order setting aside the 
judgment and directing a rehearing, the plaintiff, by procuring a 
continuance on the date set for the hearing, did not waive any of 
his rights. 

3. Where a cause was removed a t  a party's request and he made no 
inquiry of the justice, t o  whom i t  mas removed, as to when i t  
would be tried, but relied upon the assurance of the officer of the 
court for such information, this waa not due diligence. 

ACTION by D. J. Bullard against Sandy Edwards, heard by 
Judge Fred Moore, a t  the December Term, 1905, of ROBESOX. 

This is a summary proceeding in ejectment instituted in a 
justice's court. The cayse came on for trial before Spur- 
geon Jones, J. P., on 7 January, 1905, and was removed upon 
affidavit to .Alex McMillan, J. P. Prior to the return day of 
the summons, the said Spurgeon Jones, J. P., issued a writ 
removing the defendant from possession of the premises in 
controversy and placing the plaintiff in  possession. The writ 
was served on 5 January, by putting out of possession defend- 
ant, Sandy Edwards, and putting into possession the plain- 
tiff, D. J. Bullard. 
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On 7 January, 1905, in  the absence of the defend- (645) 
ant, Alex McMdlan, J. P., tried the case and rendered 
judgment that the plaintiff was the owner and entitled to 
the immediate possession of the premises. Within ten days 
thereafter, Jas. H. Johnson, Esq., attorney for the defendant 
Edwards, wrote a letter to the said justice of the peace, stat- 
ing that the defendant was not notified that the trial would be 
had on 7 January, and that he and the defendant would have 
been ready and willing to attend said trial, if they had been 
notified; that the officer of the court had promised to notify 
the defendant when the said Alex McMillan would hear the 
case, and had not done so. Thereupon Alex McMillan noti- 
fied J. H. Johnson, Esq., attorney for the defendant, that he 
would open the case for reconsideration, and to send him an 
affidavit setting forth the facts, in regard to the absence of 
the defendant and its cause. The affidavit which contained 
the foregoing statement of facts, was sent to Roderick McMil- 
Ian, a brother of the justice of the peace, and was received by 
him on 17 January, and he forwarded it to Alex McMillan, 
who received the same on 19 January. After the affidavit of 
J. H. Johnson, Esq., was received, the said justice had the 
parties and witnesses notified to appear before him on 26 
January, when the case would be reheard and the same pro- 
ceedings had as if the case had never been acted on. There 
is no evidence that any summons, subpcena or other written 
notice was served upon the parties or the witnesses. 

On 26 January the plaintiff appeared before the justice and 
filed an affidavit for a continuance until 2 February, which 
was granted. On the second day of February, both plaintiff 
and defendant were present, and the plaintiff filed with the 
court what is called a demurrer to the affidavit of J. H. John- 
son, Esq. The demurrer, omitting unimportant parts, is as 
follows: "1. That said affidavit was not filed within ten days 
from the rendering of the judgment, said judgment 
having been rendered on 7 January, 1905, and said (646) 
affidavit was not filed until 19 January, 1805, which 
was more than ten days thereafter. 2. That said affidavit and 
prayer was made to Roderick McMillan, and not to this court. 
3. That it does not state facts sufficient to warrant the court 
in reopening the case. 4. That it was the duty of the defend- 
ant  and not of the court to have notified his counsel, and it 
was also his duty to have been diligent and to have known 
where said trial was to be had." The justice overruled the 
plaintiff's demurrer and ordered that the possession of the 
property be restored to the defendant. Plaintiff appealed. 
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At the hearing in  the Superior Court the judgment of the 
justice, rendered on 2 February, 1905, was reversed and set 
aside, and the defendant taxed with the costs. He  excepted 
and appealed. 

McIntyre & Lawrence for the plaintiff. 
McLear, McLeun & iWcCorrniclc for the defendant. 

WALKER, 5. The law requires that when a judgment has 
been rendered by a justice of the peace, in  the absence of either 
party, and the absence was caused by his mistake or excusable 
neglect, he may, within ten days after the date of the judg- 
ment, apply for relief to the justice by affidavit setting forth 
the facts. I f  the affidavit, which must be filed with the  justice, 
is deemed by him sufficient, he shall rehear the case and shall 
cause the parties to be notified of the time and place appointed 
for the rehearing. Code, see. 845; Revisal, see. 1478. I t  will 
be seen that, in order to give the justice jurisdiction to open 
and rehear the case, the party against whom the judgment was 
given must make his application by affidavit within ten days 
after rendition of the judgment, which was not done by the 
defendant in this case. The statute, as we think, can have 

but one meaning, namely, that the affidavit, which is  the 
(647) form provided for making the applicatjon, must be 

filed within ten days. The case is governed in  this re- 
spect by Guano CO. I). Bridgers, 93 N.  C., 439. I t  is there said 
 hat after the lapse of ten days the justice has no authority 
to rehear the case, and as a new trial cannot be had in a jus- 
lice's court (Revisal, see. 1489)) a dissatisfied party should, 
after the time has elapsed; either appeal or apply for a 
recordari, if the facts entitle him to either remedy. The de- 
fendant's counsel, in his well-considered argument, insisted that 
the objection made by the plaintiff to the application, upon the 
ground that i t  was too late, was not taken in apt time. I n  the 
exercise of the power to set aside a judgment, under the statute, 
i t  would seem that, as it is a matter of jurisdiction, the justice 
should proceed strictly according to the provisions of the law 
(Guano Co. v. Bridgers, supra), and this should appear af- 
firmatively, but even if this is not so, we do not think the ob- 
jection came too late. The justice, upon receiving the affidavit 
sent by the defendant's attorney and delivered to him by his 
brother, set aside the judgment and ordered the case to be 
reheard. I t  is true the plaintiff afterwards asked for a con- 
tinuance to February, as his counsel could not be present before 
that time, but at  the first opportunity, when all the parties 
were before the justice and before entering upon the trial of 
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the merits, he "demurred" to the affidavit filed by the defendant 
for a rehearing of the case, and this in effect called in  question 
the jurisdiction of the court to set aside the judgment and pro- 
ceed further in  the cause. H e  could not have been heard ,when 
the order was made, as i t  was ez parte. We would not give so 
strained and technical a construction to his application for a 
continuance, as to exclude therefrom the idea that the plaintiff 
intended that the whole matter, and not merely the trial upon 
the merits, should be continued for hearing to a more con- 
venient time, when his counsel could be present to advise and 
direct him how to proceed i n  order to save his rights. 
We hold that he could do, on 2 February, precisely what (648) 
he could have done on 26 January, and further that he 
did not intend to waive any of his rights, if the jurisdiction of 
the justice to proceed as he did can be waived. 

The defendant does not appear to have been diligent in  tak- 
ing care of his interests. The cause was removed at his request 
and he made no inquiry of the justice, who then had acquired 
jurisdiction in  the case by removal, as to when i t  would be 
tried, but relied upon the assurance of the officer for such in- 
formation. The failure of the officer to keep his promise, was 
defendant's misfortune and not the daintiff's fault. and he 
must take the consequences of his misplaced confidence, as we 
said in  Guano Co. v. Bridgers, of similar conduct on the part 
of the defendant in that case. The judgment was rendered on 
7 January, the very day the case was removed, and no inquiry 
was made of the justice, as far  as appears, for some days after- 
wards as to when he would try the case or as to what had been 
done. This was not due diligence. McDaniel v. Watlciw, 76. 
N. C., 399; Sparrow v. Davidson College, 77 N. C., 35; Guano 
Co. v. Bridgers, supra. The cases of McXee v. Angel, 90 N. C., 
60. and Whitehurst v .  Trans~ortation Co.. 109 N. C.. 344. 
which were cited by defendant's counsel, are not in  point, as 
there the judgments were rendered without the service of 
process, and the court merely exercised its general jurisdiction 
lo vacate them. The remedy given by section 1478 of the Re- 
visal is a s ~ e c i a l  one and must be strictlv ~ursued .  The affi- " A 

davit is made the initial step in any application for a rehearing 
and is indispensable to enable the justice to proceed at all. He 
must have evidence in some form, or what is equivalent to it, 
upon which to act. The letter and reason of the law are alike 
opposed to any other construction. 

No Error. 

Cited: Woodard v. Milling Co., 142 N. C., 101. 
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(649) 
MEMORANDA OF CASES DISPOSED O F  WITHOUT 

WRITTEN OPINIONS, FALL TERM, 1905. 

CUTRELL V. CUTRELL. From Hyde. H. S .  Ward for ap- 
pellee. Dismissed under Rule 17. 

PERRY V. GREENWICH INS. CO. From Halifax. Busbee d2 
Busbee for petitioner; Travis, Zi tchin  & Daniel, contra. Pe- 
tition to rehear by plaintiff dismissed. 

LASSITBR V. SUQG. From Greene. Lin,dsay for appellant; 
Galloway for appellee. Affirmed. 

BROCK v. GOLDSBORO LUMBER GO. From Jones. Moore and 
Guion for plaintiff (appellant) ; A.  D. Ward for defendant. 
Affirmed. 

MCKINNEY V. EDWARDS. From Greene. Lindsay for ap- 
pellee. Dismissed under Rule 17. 

COTTEN V. BRADLEY. From Edgecombe. Poumtain for ap- 
pellant ; Gilliam for appellee. Affirmed. 

BOURNE V. A. C. L. RAILROAD CO. From Edgecombe. Bm'd- 
gers for petitioner; Gilliarn, contra. The Court being evenly 
divided (CONNOR, J., not sitting), petition to rehear dismissed. 

FARLEY V. FARLEY. From Sampson. Butler for plaintiff 
(appellant) ; Grady d? Graham for defendant. Affirmed. 

SIKES V. CONSOLIDATED LIGHT AND POWER GO. From New 
Hanover. Bryan for plaintiff (appellant) ; Meares for defend- 
ant. Affirmed. 

POLLOCK V. DUNN. Fkom Lenoir. Ormond for plaintiff 
appellee). Dismissed for,  want of proper certificate to 

(650) appeal im forma pauperis. 

NATIONAL BANK OF GOLDSBORO V. DUNN. From Lenoir. 
Isler for plaintiff (appellee). Dismissed for want of proper 
~ert~ificate to appeal in forrnu pauperis. 

STATE V. BLACKLEY. From Wake. Attorney-General for 
State ; Argo & Shaffer for defendant (appellant). Affirmed. 

CABLE GO. V. SMITH. From Harnett. Stewart & Godwin 
for plaintiff; Clifford for defendant. Dismissed for failure to 
print record. 

SNIPS V. BELVIN. From Wake. Douglass & Sirnrns for 
plaintiff; Argo & ShafSer for defendant (appellant). Affirmed. 
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DEW V. PIKE. From Brunswick. Taylor for plaintiff (ap- 
pellant) ; Bryan for defendant. Affirmed. 

STATE V. HAGINS. From ~ n i d n .  Attorney-General for State; 
Jerome for defendant (appellant). Affirmed. 

SHANNON V. S. A. L. RAILWAY Co. From Union. Redwine 
& Stack for plaintiff; Shaw and Jerome for defendant (appel- 
lant). Affirmed. 

GRAVES V. CAMERON. From Moore. Adam for plaintiff (ap- 
pellee). Dismissed under Rule 17. 

STATE V. THOMPSON. From Stanly. Attorney-General for 
State; R. &. Smith for defendant (appellant). Affirmed under 
authority of I n  re Gorharn, 129 N. C., 481, and I n  re Young, 
137 N. C., 552. 

STATE v.. MORTON. From Stanly. Attorney-General for 
State; R. L. Smith for defendant. Same order as in 
State v. Thompson. (651) 

MISENHEIMER V. RITCHIE. From Stanly. Jerome for plain- 
tiff; Price for defendant. Affirmed. 

SNOW V. TRANSLYVANIA RAILROAD CO. Frdm Henderson. 
Craig for plaintiff (appellant) ; Shuford and Shepherd for de- 
fendant. Affirmed. 

COBB V. RHEA. From Buncombe. Barnard for plaintiff (pe- 
titioner) ; Xhuford, contra. Petition to rehear dismissed. 

GILES V. W. U. TEL. CO. From Buncombe. Murphy for 
plaintiff; F. H. Busbee for defendant (appellant). Affirmed. 

GREEN V. GREEN. From Jackson. Moore & Shepherd for 
plaintiff; Home & Xann for defendant (appellant). Affirmed. 

FRAZIER V. QUEEN. From Swain. F1.y for plaintiff (appel- 
lant) ; Bryson & Black for defendant. Affirmed. 

KINSEY V. NOTLA MARBLE CO. From Cherokee. Dismissed 
under Rule 17. 

ROPER V. N. C. MINING CO. From Macon. Dismissed under 
Rule 17. 

STATE V. MILLER. From Union. Attorney-General for the 
State; Williams & Lemmolzd for the defendant (appellant). 
Per Cul.iarn-Upon examination of the record we find no suffi- 
cient evidence against the defendant, James Miller, and we 
therefore award a New Trial. 





RULES OF PRACTICE 
IN 

THE SUPREME COURT 
Revised and Adopted i June, 1906 

1. When. Examined. 
Applications for license to practice law will be examined on 

the first Monday in  February and the last Monday in August 
of each year, and at  no other time. All examinations will be 
in  writing. 

2. Requirements and Course of Study. 
Each applicant must have attained the age of twenty-one . 

years or will arrive at  that age before the time for the next 
examination, and must have studied : 

Ewell's Essentials, 3 volumes. 
Clark on Corporations. 
Schouler on Executors. 
Bispham's Equity. 
Clark's Code of Civil Procedure. 
Volume 1, Revisal (1905) of North Carolina. 
Constitution of North Carolina. 
Constitution of the United States. 
Greasy's English Constitution. 
Sharswood's Legal Ethics. 
Sheppard's Constitutional Text Book. 
Cooley's Principles of Constitutional Law. 
( O r  their Equivalents.) , 
Each applicant must have read law for two years at least, 

and shall file with the clerk a certificate of good moral 
character, signed by two members of the bar, who are 
practicing attorneys of this Court and also a certificate of the 
dean of a law school, o r  of a member of the bar of this Court, 
that the applicant has read law under his instruction, or to his 
knowledge or satisfaction, for two years, and upon examination 
by such instructor has been found competent and proficient in  
said course. Such certificate, while indispensable, will of conrse 
not be conclusive evidence of proficiency. An applicant from 
another State can file a certificate of good moral character 
signed by any State officer of the Sta,te from which he comes. 
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I f  the applicant has obtained license to practice law in an- 
other State, in lieu of the certificate of two years reading and 
proficiency he can file (with leave to withdraw) his law license 
issued by said State. 

3. Deposit. 
Each applicant shall deposit with the clerk the sum of $23.50 

for the license and the clerk's fee before he shall be examined, 
and if upon examination he shall fail to entitle himself to re- 
ceive a license, the money (except $1.50 for the clerk) will be 
returned to him as provided by the statute. 

APPEALS-WHEN HEARD. 
4. Docketing.. 

Each appeal shall be docketed for the judicial district to 
which i t  properly belongs. Appeals in criminal actions shall 
be placed at the head of the docket of each district. Appeals 
in both civil and criminal cases shall be docketed, each in its 
own class, in the order in which they are filed with the clerk. 

5. When Heard. 
The transcript of the record on appeal from a judgment 

rendered before the commencement of a term of this *Court 
must be docketed at such term seven days before entering 
upon the call of the docket of the district to which i t  belongs, 
and stand for argument in its order; if not so docketed, the 
case shall be continued or dismissed under Rule 17, if the 

' 

appellee files a proper certificate prior to the docketing of the 
transcript. 

The transcript of the record on appeal from a court in a 
county in which the court shall be held during the term of this 
Court map be filed at such term or at the next succeeding term. , 

I f  filed seven days before the court begins the persual of the 
docket of the district to which it belongs, i t  shall be heard in 
its order; otherwise, if a civil case, i t  shall be continued, unless 
by consent, it is submitted upon printed argument under Rule 
10. 

Appeals in criminal actions shall each be heard at the term 
at which they are docketed, unless for cause or by consent they 
are continued: P~ovided, however, That an appeal in a civil 
cause from the First, Second and Third Districts, which is 
tried between 1 January and the first Monday in February, or 
between 1 August and fourth Monday in August, is not re- 
quired to be docketed at the immediately succeeding term of this 
Court, though if docketed in time for hearing at said first term, 
the appeal will stand regularly for argument. 
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6. Appeals in Criminal Actions. 
Appeals in criminal cases, docketed seven days before the call 

of the docket for their districts, shall be heard before the ap- 
peals in civil cases from said districts. Criminal appeals dock- 
eted after the time above stated, shall be called immediately 
at  the close of argument of appeals from the Sixteenth District, 
unless for cause otherwise ordered, and shall have priority over 
civil cases placed at  the end of the docket. 

7. Call of Each Judicial District. 
Causes from each of the districts will be called on Tuesday of 

the week for said district, as follows: 
From the 1st District, on Tuesday of the first week. 
From the 2d District, on Tuesday of the second week. 
From the 3d District, on Tuesday of the third week. 
From the 4th District, on Tuesday of the fourth week. 
From the 5th District, on Tuesday of the fifth week. 
From the 6th District, on Tuesday of the sixth week. 
From the 7th District, on Tuesday of the seventh week. 
From the 8th District, on Tuesday of the eighth week. 
From the 9th District, on Tuesday of the ninth week. 
From the 10th District, on Tuesday of the tenth week. 
From the 11th District, on Tuesday of the eleventh week. a 

From the 12th District, on Tuesday of the twelfth week. 
From the 13th District, on Tuesday of the thirteenth week. 
From the 14th District, on Tuesday of the fourteenth week. 
From the 15th District, on Tuesday of the fifteenth week. 
From the 16th District, on Tuesday of the sixteenth week. 

8. En?d of Docket. 
At the Spring Term causes not reached and disposed of dur- 

ing the period allotted to each district, and those for any other 
cause put to the foot of the docket, shall be called at the close 
of argument of appeals from the Sixteenth District, and each 
cause, in  its order, tried or continued, subject to Rule 6. At 
the Fall  Term, appeals in  criminal actions only will be heard 
at  the end of the docket unless the Court, for special reason, 
shall set a civil appeal to be heard at  the end of the docket a t  
that term. At either term the Court in i ts  discretion may place 
cases not reached on the call of a district at the end of some 
other district. 

9. Call of the Docket. 
Each appeal shall be called in its proper order; if any party 

shall not be ready, the cause, if a civil action, may be put to 
the foot of the district, by the consent of the counsel 
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appearing, or for cause shown, and be again called when 
reached, if the docket shall be called a second time; other- 
wise the first call shall be peremptory; or at the first term of 
the Court in the year a cause may, by consent of the Court, 
be put to the foot of the docket; if no counsel appear for either 

' 

party at the first call, i t  will be put to the end of the district, 
unless a printed brief is filed by one of the parties; and if none 
appear at the second call, i t  will be continued, unless the Court 
shall otherwise direct. Appeals in criminal actions will be 
called peremptorily for argument on the first call of the docket: 
unless for good cause as~igned. 

10. Submission on Printed Argument. 
By consent of counsel, any case may be submitted without 

oral argument, upon printed briefs by both sides, without re- 
gard to the number of the case on docket, or date of docketing 
appeal. Such consent must be signed by counsel of both parties 
and filed, and the clerk shall make a note thereof on the docket, 
but the Court, notwithstanding, can direct an oral argument to 
be made, if i t  shall deem best. 

11. If Orally Argued. 
When the case is argued orally on the regular call of the 

docket, in behalf of only one of the parties, no printed argu- 
ment for the other party will be received, upless it  is filed be- 
fore the oral argument begins. No b~ief  or argument will be 
received after a case has been argued or submitted, except upon 
leave granted in open court, after notice to opposing counsel. 

12. If Brief Filed by Either Party. 
When a case is reached on the regular call of the docket, and 

a printed brief or argument shall be filed for either party, the 
case shall stand on the same footing as if there were a per- 
sonal appearance by counsel. 

13. Cases Heard Out of Their Order. 
I n  case,s where the State is concerned, involving or affecting 

some matter' of general public interest, the Court may, upon 
motion of the Attorney-General, assign an earlier place in the 
Calendar, or fix a day for the argument thereof, which shall 
take precedence of other business. And the Court, at the in- 
stance of the party to a cause that directly in~olves the right to 
a public office, or at the instance of a party arrested in a civil 
action who j s  in jail by reason of inability to give bond or from 
refusal of the court to discharge him, or in other cases of suffi- 
cient importance in its judgment, may make the like assign- 
ment in respect to it. 
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14. Cases Heard  Together. 
Two or more cases i&oloing the same question may, by order 

of the Court, be heard together, but they must be argued as one 
case, the Court directing, when the counsel disagree, the course 
of argument. 

WHEN DISMISSED. 

15. If Appeal  N o t  Prosecuted. 
Cases not prosecuted for two terms shall, when reached in 

order a t  the third term, be dismissed at  the cost of the appellant, 
unless the same, for sufficient cause, shall be continued. When 
so dismissed, the appellant may, at  any time thereafter, not later ' 
than during the week allotted to the district to which i t  belongs 
at  the next succeeding term, move to have the same reinstated, 
on notice to the appellee and showing sufficient cause. 

16. M o t i o n  t o  Dismiss. 
A motion to dismiss an appeal for noncompliance with the 

requirements of the statute in perfecting an appeal, must be 
made at  or before entering upon the trial of the appeal upon 
its merits, and such motion will be allowed unless such com- 
pliance be shown in the record or a waiver thereof appear 
therein, or such compliance is dispensed with by a writing 
signed by the appellee or his counsel, to that effect, o r  unless 
the Court shall allow appropriate amendments. 

11. Dismissed by Appellee. 
I f  the appellant in a civil action shall fail to bring up and 

file a transcript of the record seven days before the Court 
begins the call of causes from the district from which i t  comes 
at, the term of this Court at  which such transcript is  required 
to be filed, the appellee may file with the clerk of the Court 
the certificate of the clerk of the court from which the appeal 
comes, showing the names of the parties thereto, the time when 
the judgment and appeal were taken, the name of the appellant, 
and the date of the settling of the case on appeal, if any has 
been settled, with his motion to docket and dismiss at appellant's 
cost said appeal, which motion shall be allowed a t  the first ses- 
sion of the Court thereafter, with leave to the appellant, during 
the term, and after notice to the appellee, to apply for the re- 
docketing of the cause. 

18. W h e w  Appeal  Dismissed. 
When an  appeal is dismissed by reason of the failure of the 

appellant to bring up a transcript of the record, and the same, 
or a certificate for that purpose, as allowed by Rule 17, is pro- 
cured by appellee, and the case dismissed, no order shall be 
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made setting aside the dismissal or allowing the appeal to be 
reinstated, even though the appellant may be otherwise entitled 
to such order, until the appellant shall have paid, or offered 
to pay, the costs of the appellee in procuring the certificate, and 
in  causing the same to be docketed. 

19. Transcript of Record. 
(1) THE RECORD.-I~ every record of an  action brought to 

this Court, the proceedings shall be set forth i n , t h e  order of 
time in  which they occurred, and the several processes, or orderi, 
etc., shall be arranged to follow each other in  the order the 
same took place, when practicable. The pages shall be num- 
bered. 

(2)  EXCEPTIONS GROUPED.-A11 the exceptions relied on, 
grouped, and numbered, shall be set out immediately after 
statement of case on appeal. 

(3)  INDEX.--^^ the front page of the record there shall be 
an index in the following or some equivalent form : 

S u m m o n e d a t e  ................................ .page 1 
Complaint-First cause of action ................ .page 2 
Complaint-Second cause of action .............. .page 3 
Affidavit for Attachment, etc. .................... .page 4 

20. Insufficient Transcript. 
I f  any cause shall be brought on for argument, and the abdve 

regulations shall not have been complied with, the case shall 
be dismissed or put to the end of the district, or the end of the 
docket, or continued, as may be proper. I f  not dismissed, it 
shall be referred to the clerk, or some other person, to put 
the record in  the prescribed shape, for which an allowance of 
five dollars will be rnade to him, to be paid in advance in each 
case by the appellant, or the appeal will be dismissed. 

21. Summary of Ezceptions. 
A case will not be heard until there shall be put in  the 

record, as required in  Rule 19 (2), the summary of exceptions, 
taken on the trial, and those taken in  ten days thereafter, to the 
charge. Those not thus set out will be deemed to be abandoned. 

22. Unnecessary Records. 
The cost of copying and printing unnecessary and irrelevant 

testimony, or any other matter not needed to explain the ex- 
ceptions or errors assigned, and not constituting a part of the 
record proper, shall, in all cases, be charged to the appellant, 
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unless i t  appears that they were sent up at the instance of the 
appellee, in which case the cost shall be taxed against him. 

PLEBDINCS. 
23. Memoranda Of. 

Memoranda of pleadings will not be received or recognized in 
the Supreme Court as pleadings, even by consent of counsel, 
but the same will be treated as frivolous and impertinent. 

24. Assigning T W O  or More Causes of Action. 
Every pleading containing two or more causes of action shall, 

in each, set out all the facts upon which it rests, and shall not, 
by reference to others, incorporate in  itself any of the allega- 
tlons in  them, except that exhibits, by marks or numbers, may 
be referred to without reciting their contents, when attached 
thereto. 

Pleadings containing scandalous or impertinent matter will, 
in  a plain case, be ordered by the Court to be stricken from the 
record, or reformed, and for this purpose the Court may refer 
i t  to the clerk, or some member of the bar, to examine and re- 
port the character of the same. 

26. Amendments. 

The Court may "amend any process, pleading or proceeding, 
either in form or substance, for the purpose of furthering jus- 
tice, on such terms as shall be deemed just, at any time before 
final judgment, or may make proper parties to any case, where 
the Court may deem i t  necessary and proper for the purpose of 
justice, and on such terms as the Court may prescribe." Revisal 
(1905), see. 1545. 

EXCEPTIONS. 
27. How Assigned. 

Every appellant shall set out in  his statement of case served 
on appeal his exceptions to the proceedings, ruling, or judg- 
ment of the court, briefly and clearly stated and numbered. 
When no case settled is necessary, then, within ten days next 
after the end of the term at which the judgment is ,rendered 
from which an appeal shall be taken, or in case of a ruling of 
the court at chambers and not in term time, within ten days 
after notice thereof, appellant shall file the said exceptions in 
the office of the clerk of the court below. No exception not 
thus set out, or filed and made a part of the case or record, 
shall be considered bv this Court. other than exce~tions to the 
jurisdiction, or because the complaint does not  state a cause of 
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action, or motions in arrest for the insufficiency of an indict- 
ment. When testimony is admitted, not as substantive evidence, 
but in corroboration or contradiction, and that fact is stated 
by the court when it  is admitted, i t  will not be ground for 
exception that the judge fails in his charge to again instruct the 
jury specially upon the nature of such evidence, unless his 
attention is called to the matter by a prayer for instruction; 
nor will i t  be ground of exception that evidence competent for 
some purposes, but not for all, is admitted generally, unless 
the appellant asks, at the time of admission, that its purpose 
shall be restricted. 

PRINTING RECORDS. 

28. What to Be Printed. 
Fifteen copies of the entire transcript sent up in each action 

shall be printed, except in pauper appeals. I n  these latter, 
the counsel for the appellant shall furnish a sufficient number 
of printed or typewritten briefs for the use of the Court, giving 
a succinct statement of the facts applicable to the exceptions, 
and the authorities relied on. Should the appellant gain the 
appeal, the cost of the same shall be taxed against the appellee. 

The printed transcript shall be in the order required by Rule 
19 (I), and shall contain the exceptions grouped and numbered 
and index required by Rule 19 (2) and (3))  though for economy 
the marginal references in the manuscript, required by Rule 11 
of the Superior Court, may be printed as subheads in the body of 
the record, and not on the margin. The transcript shall be 
printed immediately after docketing the same, unless it  is sent 
up printed. 

29. How Printed. 
The transcript on appeal shall be printed under the direction 

of the clerk of this Court, and in the same type and style, and 
pages of same size, as the Reports of this Court, unless it is 
printed below in the required style and manner. I f  i t  is to be 
printed here, the party sending up Bn appeal shall send there- 
with a deposit in cash, for that purpose, to the clerk of this 
Court, of sixty cents (which includes ten cents for the clerk) 
for each printed page-said cash deposits to be estimated at 
50 cents for each page of the transcript of the record. 

30. If Not Printed. 
I f  the transcript on appeal (except in appeals) shall 

not be printed as required by the rules, by reason of the failure 
of the appellant to send up the transcript or deposit the 
cost therefor in time for i t  to be printed when called in 
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its regular order (as set out in Rule 5), the appeal shall, 
on motion of appellee, be dismissed; but the Court may, on 
motion of appellant, after five days7 notice, at  the same term, 
for good cause shown, reinstate the appeal, to be heard at  the 
next term. When a cause is called and the record is not fully 
printed, if the appellee does not move to dismiss, the cause will 
be continued. The Court will hear no cause in which the rule 
as to printing is not complied with, other than pauper appeals. 

31. Costs of Printing. 
The actual cost of printing the transcript on appeal shall be 

allowed to the successful party, not to exceed, however, fifty 
cents per page of one copy of the printed transcript, and not 
exceeding sixty pages of the above specified size and type, un- 
less otherwise specially ordered by the Court; and he shall be 
allowed ten cents additional for each such page paid to clerk 
of this Court for making copy for the printer, unless the ap- 
pellant shall send u p  a duplicate manuscript or typewritten 
copy for that purpose, or shall have the copies printed below. . 

Judges and counsel should not encumber the "case on appeal" 
with evidence or with matters not pertinent to the exceptions 
taken. When the case is settled, either by the judge or the 
parties, if either party deems that unnecessary matter is in- 
corporated, he shall have his exception noted, designating the * 
parts deemed unnecessary, and if, bpon hearing the appeal, the 
Court' finds that such parts were in  fact unnecessary, the cost of 
making the transcript of such unnecessary matter and of print- 
ing the same shall be taxed against the party a t  whose instance 
it was incorporated into the transcript, as required by Rule 22, 
no matter in whose favor the judgment is given here, except 
when such party h s  already paid the expense of such unneces- 
sary matter, and in that event he shall not recover i t  back, 
though successful on his appeal. Motions for taxation of costs 
for copying and printing unnecessary parts sent up in the 
manuscript shall be decided without argument. 

32. Printed Briefs. 
Printed briefs of both parties shall be filed in all cases (ex- 

cept in pauper appeals as provided in  Rule 25). Such briefs 
may be sent up by counsel ready printed, oi  they may be 
printed under the supervision of the clerk of this Court if a 
proper deposit for cost of printing is made, as specified in Rule, 
29. They must be of the size and style prescribed by such rule. 
The briefs are expected to cover all the points presented in  the 
oral argument, though additional authorities may be cited if 
discovered after brief filed. 
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33. Oral Arguments. MEnT. 

(1) The counsel for the appellant shall be entitled to open 
and conclude the argument. 

(2) The counsel for the appellant may be heard for one 
hour, including the opening argument and reply. 

(3) The counsel for the appellee may be heard for one 
hour. 

(4) The time occupied in stating the facts, or in reading the 
record before the argument begins, shall not be counted as part 
of the time allowed for the argument; but this shall not em- 
brace such parts of the record as may be read pending the argu- 
ment. 

( 5 )  The time for argument may be extended by the Court in 
a case requiring such extension, but application for extension 
must be made before the argument begins. The Court, however, 
may direct the argument of such points as i t  may see fit outside 
of the time limited. 

(6 )  Any number of counsel may be heard on either side 
within the limit of the time above specified; but, if several 
counsel shall be heard, each must confine himself to a part  or 
parts of the subject matter involved in  the exceptions not dis- 
cussed by his associate counsel, unless directed otherwise by the 

+ Court, so as to avoid tedious and useless repetition. 
34. Appellant's Brief. ' 

! The brief of appeIIant shall set forth a succinct statement of 
the facts necessary for understanding the exceptions, except 
that as to an exception that there was no evidence, i t  shall be 
sufficient to refer to pages of printed transcript containing the 
evidence. Such brief shall contain, properly numbered, the 
several grounds of exceptions and assignments of error with 
reference to printed pages of 'transcript, and the authorities 
relied upon classified under each assignment, and, if statutes 
are material, the same shall be cited by the book, chapter and 
section. Exceptions in the record not set out in appellant's 
brief will be taken as abandoned by him. Such briefs when 
filed shall be noted by the clerk on the docket, and a copy there- 
of furnished by him to opposite counsel on application. I f  not 
filed by 12 o'clpck noon on Saturday of the week preceding the 
call of the district to which the cause belongs, the appeal will 
be dismissed on motion of appellee, when the call of that dis- 

, trict i s  begun, unless, for good cause shown, the Court shall 
give further time to print brief. 
35. Copies of Bm'ef to Be Fzcrnished. 

Fifteen copies shall be delivered to the clerk of the Court, 
one of which shall be filed with the transcript of the record, 
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one handed to each of the Justices at the time th8 argument 
shall begin, one to the reporter, and one to the opposing 
counsel. 

36. Brief of,  Appellee. 
The appellee shall file the same number of like briefs, ex- 

cept that he may omit the statement of the case, and it shall be 
distributed in like manner. Said briefs shall be filed before 
10 a. m. on Tuesday of the week of the call of the district to 
which the cause belongs, shall be noted by the clerk on his 
docket, and s copy furnished, by him to opposite counsel on ap- 
plication. On failure to file said brief by that time, the cause 
will be heard and disposed of without argument from appellee, 
unless, for good cause shown, the Court shall give further time 

'to present brief. 

37. Cost of Briefs. il 
The actual cost of printing his brief not exceeding fifty 

cents per page of the size of the pages in the North Carolina 
Reports, and not exceeding twenty pages, shall be.allowed to the 
successful party, to be taxed in the bill of costs. 

The Court will, of its own motion, direct a re-argument be- 
fore deciding any case, if, in its judgment, it is desirable. 

39. Agreement of Counsel. 
The Court will not recognize any agreement of counsel in any 

case unless the same shall appear in the record, or in writing, 
filed in the cause in this Court. 

40. Entry of Appearance. 
An attorney shall not be recognized as appearing in any case 

unless he be entered as counsel of record in the case. . Upon 
his request, the clerk shall enter the name of such attorney,'or 
he may enter it himself, thereby making him counsel of record 
for the party he may desigizate therein. Such appearance of 
counsel shall be deemed to be general in the case, unless a dif- 
ferent appearance be indicated. Counsel of record are not per- 
mitted to withdraw from a case, except by leave of the Court. 

CERTIORARI AND SUPEESEDEAS. 

41. Whelz Applied For. 
Generally the writ of certiorari,.as a substitute for an appeal, 

must be applied for at the term of this Court to which the 8p- 
peal ought to have been taken, or, if no appeal lay, then be- 
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fore or to the term of this Court next after the judgment com- 
ylained of was entered in the Superior Court. If the writ shall 
be applied for after that term, sufficient cause for the delay 
must be shown. 

42. How Applied For. 
The writs of certiorari and supewedeas shall be granted only 

upon petition specifying the grounds of application therefor, 
except when a diminution of the record shall be suggested, 
and it appears upon the face of the record that it is manifestly 
defective, in which case the writ of certiorari may be allowed, 
upon motion in writing. I n  all other cases, the adverse party 
may answer the petition. The petition and answer must be 
verified, and the application shall be heard upon the petition, 
answer, affidavit and such other evidence as may be pertinent.. 

43. Notice Of. 
No such petition or mot% in the application shall be heard 

unless the petitioner shaII have given the adverse party ten 
days7.notice, in writing, of the same; but the Court may, for 
just cause shown, shorten the time for such notice. 

ADDITIONAL ISSUES. 
44. I f  Other Issues Necesmy. 

If, pending the consideration of an appeal, the Supreme 
Court shall consider the trial of one or more issues of fact 
necessary to a proper decision of the case upon its merits, such 
issues shall be made up under the direction of the Court, and 
certified to the Superior Court for trial, and the case will be 
retained for that purpose. 

All motions made to the Conrt must be reduced to writing, 
and shall contain a brief statement of the facts on which they 
are founded, and the purpose of the same. Such motion, not 
leading to debate, nor followed by -iroIuminous evidence, may be 
made at the opening of the session of the Court. 

46. Death of Party. . 
Whenever, pending an appeaI to this Court, either party shall 

die, the proper representative in the personalty or realty of 
the deceased party, according to the nature of the case, may 
voluntarily come in, and, on motion, be admitted to become 
parties to the action, and thereupon the appeal shall be heard 
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and determined as in other causes, and, if such representatives 
shall not so voluntarily become parties, then the opposing party 
may suggest the death upon the record, and thereupon, on mo- 
tion, obtain an order that, unless such representatives shall 
become parties within the first five days of the ensuing term, 
the party moving for such order shall be entitled to have the 
appeal dismissed; or, if the party moving shall be the appel- 
lant, he shall be entitled to have the appeal heard and d e  
termined according to the course of the Court: Provided, such 
order shall be served 'upon the opposing party. 

47. When, Appeal Abates. 
When the death of a party is suggested, and the proper repre- 

sentatives of the deceased fail to appear by the fifth day of the 
term next succeeding such suggestion, and no action shall be 
taken by the opposing party within the time to comhel their 
appearance, the appeal shall abate, unless otherwise ordered. 

48. Whem Certified Down. 
The clerk shall, on ,the first Monday in each month, trans- 

mit, by some safe hand, or by mail, to the clerks of the SU- 
perior Courts, certificates of the decisions of the Supreme 
Court, which shall have been on file ten days, in cases sent from 
said court. Revisal 1905, see. 1549. But the Court in  its dis- 
cretion may order an opinion certified down at an earlier day. 

49. How Kept. 
The judgment docket of this Court shall contain an alpha- 

betical index of the names of the parties in favor of whom and 
against whom any judgment for costs, or interlocutory or upon 
the merits is entered. On this docket the clerk of the Court 
will enter a brief memorandum of every final judgment affect- 
ing the right to real property, and of every judgment requir- 
ing, in whole or in  part, the payment of money----stating the 
names of the parties, the term at which such judgment was 
entered, its number on the docket of the Court; and when it 
shall appear from the return on the execution, or from an order 
for an entry of satisfaction by this Court, that the judg- 
ment has been satisfied, in whole or in part, the clerk, 
at  the request of any one interested in such entry, and 
on the paymekt of the lawful fee, shall make a memorandum of 
such satisfaction, whether in whole or in part, and refer briefly 
to the evidence of it. 
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50. Teste of Executions. 
When an appeal shall be taken after the commencement of a 

term of this Court, the judgment and teste of the execution shall 
have effect from the time of the filing of the appeal. - 
51. Issuing and Return of. 

Executions issuing from this Court may be directed to the 
proper officers of any county in the State, At the request of a 
party in whose favor execution is to be issued, it may be made 
returnable on any specified day after the commencement of the 
term of this Court next ensuing its teste. I n  the absence of 
such request, the clerk shall, within thirty days after the certi- 
ficate of opinion is sent down, issue such execution to the county 
from which the cause came, making i t  returnable on the first 
day of the next cnsuing term. The dxecution may, when the 
party in whose favor judgment is rendered shall so direct, be 
made returnable to the term of the Superior Court of said 
county held next after the date of its issue, and thereafter suc- 
cessive executions will only be issued from said Superior Court, 
and, when satisfied, the fact shall be certified to this Court, to 
the end that an entry to this effect be made here. 

Executions for the costs of this Court, adjudged against the 
losing party to appeals, may be issued after the determination 
of the appeal, returnable to a subsequent day of the term; or 
they may be issued after the end of term, returnable, on a day 
named, at  the next succeeding term of this Court. 

The officer to whom said executions are directed shall be 
amenable to the penalties prescribed by law for failure to make 
due and proper return thereof. 

% PETITION TO REHEAR. 
52. W?~en. Filed. 

A petition to rehear may be filed in  the clerk's office at  the 
same term, or during the vacation succeeding the term of the 
Court at which the judgment was rendered, or not later than 
the third Monday of the succeeding term. 

53. What to Contain. 
The petition must assign the alleged error of law complained 

of;  or the matter overlooked; or the newly discovered evidence; 
and allege that the judgment complained of has been performed 
or secured. Such petition shall be accompanied with the certi- 
ficate of a t  least two members of the bar of this Court, who 
have no interest in the subject. matter, and have never been of 
counsel for either party to the suit, and each of whom shall 
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have been at  least five years a member of the bar of this Court; 
that they have carefully examined the case and the law bearing 
thereon and the authorities cited in the opinion; and they shall 
summarize succinctly in such certificate the points in which 
they deem the opinion erroneous. 

The petitioner shall endorse upon the petition, of which he 
shall file two copies, the names of the two Justices, neither of 
whom dissented from the opinion, to whom the petition shall 
be sent by the clerk, and i t  shall not be docketed for rehearing 
unless both of said Justices endorse thereon that it is a proper 
case to be reheard: Provided, however, that when there have 
been two dissenting Justices, i t  shall be sufficient for the 
petitioner to file only one copy of the petition and designate 
only one Justice, and his approval in such case shall be suffi- 
cient to order the petition docketed. 

The clerk shall endorse on the petition the date on which it 
was received, and i t  shall be delivered by him to the Justice or 
Justices designated by the petitioner. 

There shall be no oral argument before the Justices or Jus- 
tice thus designated, befor$ it is acted on by them, and if they 
order the petition docketed, there shall be no oral argument 
thereon before the Court (unless the Court of its own motion 
shall direct an oral argument), but it shall be submitted on the 
record at  the former hearing, the printed petition to rehear, 
and a brief to be filed by the petitioner within ten days after 
the petition is ordered to be docketed, and a brief to be filed 
by the respondent within twenty days after such order to 
docket. Such briefs shall not be the briefs on the first hearing, 
but shall be new briefs directed to the errors assigned in  the 
petition, and shall be printed. I f  not printed and filed in the 
prescribed time by the petitioner, the petition will be dismissed, 
and for default in  either particular by the respondent the cause 
will be disposed of without such brief. 

The petition may be ordered docketed for a rehearing as to 
all points recited by the two. certifying counsel (who can not 
certify to errors not alleged i n  the petition), or it may be re- 
stricted to one or more of the points thus certified, as may be 
directed by the Justices who grant the application. When a 
petition to rehear is ordered to be docketed, notice shall at 
once be given by the clerk to counsel on both sides. 
54.' Stay of Execution. 

When a petition to rehear is filed with the clerk of this Court, 
the Justice or Justices designated by the petitioner to pass upon 
it may, upon application and in  his or their discretion, stay 
or restrain execution of the judgment or order until the certifi- 
cate for a rehearing is either refused or, if allowed, until this 
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Court has finally disposed of the case on the rehearing. UnIess 
the party applying for the rehearing has already stayed execu- 
tion in the court below, when the appeal was taken, by giving 
the required security, he shall at the time of applying to 
the Justice or Justices for a stay tender sufficient security 
for that purpose, which shall be approved by the Justice or 
Justices. Notice of the application for a stay must be given 
to the other party, if deemed proper by the Justice or Justices, 
for such time before the hearing of the application and in such 
manner as may be ordered. If a certificate for a rehearing is 
denied, or if granted and the petition is afterwards dismissed, 
the stay shall no longer continue in force and execution may 
issue \at once or the judgment or order be otherwise enforced 
unless, in case the petition is dismissed, the Court shall other- 
wise direct. When a stay is granted the order shall run in the 
name of this Court and be signed and issued by the clerk under 
its seal, with proper recitals to show the authority under which 
it was issued. 

CLERK AND COMMISSIONERS. 

55.  Repor t  o f  Funds in Hands O f .  
The clerk and every commissioner of this Court who, by virtue 

or under color of any order, judgment or decree of the Su- 
preme Court, in any action or matter pending therein, has re- 
ceived, or shall receive, any money or security for money, to be 
kept or invested for the benefit of any party to such action or 
matter, or of any other person, shall, a t  the term of said Court 
held next after the first day of January in each year, report to 
the Court a statement of said fund, setting forth the title and 
number of the action or matter, the term of the Court at  which 
the order or orders under which the clerk or such commissioner 
professes to act was made; the amount and character of the 
investment, and the security for the same, and his opinion as 
to the sufficiency of such security. I n  every subsequent report 
he shall state the condition of the fund, and any change made 
in the amount or character of the investment, and every pay- 
ment made to any person entitled thereto. 
56. Repor t  Recorded. 

The reports required by the preceding paragraph shall be 
examined by the Court, or some member thereof, and their or 
his approval endorsed shall be recorded in a well bound book, 
kept for the purpose, in the office of the clerk of the Supreme 
Court, entitled Record of Fun&, and the cost of recording the 
same shall be allowed by the Court and paid out of the fund. 
The report shall be filed among the papers of the action or mat- 
ter to which the fund beIongs. 
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BOOKS. 
I 57. Books Taken Out. 

No book belonging to the 'supreme Court Library shall be 
taken therefrom except into the Supreme Court chamber, uhless 
by the Justices of the Court, the Governor, the Attorney-Gen- 
eral, or the head of some department of the executive branch 
of the State Government, without the special permission of the 
marshal of the Court, and then only upon the application in 
writing of a judge of a Superior Court, holding court or hear- 
ing some matter i n  the city of Raleigh, the President of the 
Senate, the Speaker of the House of Representatives, or the 
chairman of the several commi.ttees of the General Assembly; 
and in such cases the marshal shall enter in a book kept for the 
purpose the name of the officer requiring the same, the name 
and number of the volume taken, when taken, and when re- 
turned. 

CLERK. 
58. Minute Book. 

The clerk shall keep a Permanewt Minute Book, containing 
a brief summary of the proceedings of this Court in each ap- 
peal disposed of. 

59. . Clerk to Have Opinions Typewritten and Sent to Judges. 
After the Court has decided a cause, the Justice assigned to 

write i t  shall hand the opinion, when written, to the clerk, who 
shall cause five typewritten copies to be at  once made and a 
copy sent in a sealed envelope to each member of the Court, to 
the end that the same may be carefully examined, and the 
bearing of the authorities cited may be considered prior to the 
day when the opinion shall be finally offered for adoption by 
the Colfirt and ordered to be filed. 

LIBRARIAN. 
60. Reports by Him. 

The Librarian shall keep a correct Catalog of all books, 
periodicals and pamphlets in the library of the Supreme Court, 
and report to the Court on the first day of the Spring Term of 
each year, what books have been added to the Library during the 
year next preceding his report by purchase or otherwise, and 
also what books have been lost or disposed of, and' in  what 
manner. 

61. Sittings of the Court. 
The Court will sit daily, during the term, Sundays and Mon- 

days excepted, from 10 a. m. to 2 p. m., for the hearing of 
causes, except when the docket of a district is exhausted before 
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the close of the week allotted to it. The Court will sit, however, 
on the first Monday of each term, for the examination of ap- 
plicants for license to practice law. 

62. ' Citation of Reports. 
Inasmuch as  all the reports prior to the 63d have been re- 

printed by the State, with the number of the oolumes instead of 
the name of the Reporter, counsel will cite the volumes prior 
to the 63 N. C., as follows: 

1 and 2 Martin 
Taylor & Conf. ) 

1 Hayiyood 
0 ' L  
Y 

1 and 2 Car. Law Re- ,i 

pository &N.C.Term ) 
1 Muyhey 
2 

1 Eq. 
2 i i  - 
1 Devii & Bat. Law 
2 i i  

3 & 4  " 
[ I  

1 De~i&yBat;~Eq.  
2 

9 Ire$ll $w 
10 11 6' i' 

12 " i i  

13 I I  I [  

1 " Eq. 
2 I i  ir 

3 " ' I  4 i i  r r  
5 r r  i i  

6 i6 Ll 

7 " " 
8 i <  i I  

B . N ~  Law 
Eq. 

1 Jones L$w 
2 " 

1 and 2 Winston 
Phillips Law 

Eq. 

In quoting from the reprinted Reports counsel will cite always the 
marginal (i. e., the original) paging, except 1 N. C, and 20 N. C., which 
have been re-paged throughout, without marginal paging. . 



RULES OF PRACTICE 

THE SUPERIOR COURTS 
REVISED AND ADOPTED BY THE 

JUSTICES OF THE SUPREME COURT 
1 JUNE, 1906 

By Virtue of Revisal (1905), Sectiop 1541 

RULES. 
1. Entries on Records. 

No entry shall be made on the records of the Superior Courts 
(the summons docket excepted) by any other person than the 
clerk, his regular deputy, or some person so directed by the 
presiding judge or the judge himself. 

2. Surety on Prosecution Bond and Bail. 
No person who is baiI in any action or proceeding, either 

civil or criminal, or who is surety for the prosecution of any 
suit, or upon appeal from a justice of the peace, or is surety in 
any undertaking to be affected by the result of the trial of the 
action, shall appear as counsel or attorney in the same cause. 
And i t  shall be the duty of the clerks of the several Superior 
Courts to state, on the docket for the court, the names of the 
bail, if any, and surety for the prosecution in each case, or 
upon appeal from a justice of the peace. 

3. Opening and Con~lu~ion. 
I n  all cases, civil or criminal, when no evidence is introduced 

by the defendant, the right of reply and conclusion shall be- 
long to his counsel., 

4. Examination of Witnesses. 
When several are employed on the same side, .the examina- 

tion, or cross-examination, of each witness shall be conducted 
by one counsel; but the counsel may change with each succes- 
sive witness, or with leave of the court, in  a prolonged examina- 
tion of a single witness. When a witness is sworn and offered, 
or when testimony is proposed to be elicited, to which objec- 
tion is made by counsel of the opposing party, the counsel so 
offering shall state for what qurpose the witness, or the evidence 
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to be elicited, is offered; whereupon the counsel objecting shall 
state his objection and be heard in  support thereof, and the 
counsel so ofiering shall be heard in support of the competency 
of the witness and of the proposed evidence in  conclusion, and 
the argument shall proceed no further, unless by special leave 
of the court. 

5. Motion for Continuance. 
When a party in a civil suit moves for a continuance on ac- 

count of absent testimony, such party shall state, in a written 
affidavit, the nature of such testimony and what he expects to 
prove by it, and the motion shall be decided without debate, 
unless permittqd by the court. 

( T h e  above ~ u l e s  substantially prescribed b y  the Bupreme 
Court at January  T e r m ,  1815.) 

6. Decision of R ight  to  Conclude not  Appealable. 
I n  any case where a question shall arise as to whether the 

counsel for the plaintiff or the counsel for the defendant shall 
have the reply and the conclusion of the argument, the court 
shall decide who is so entitled, and, except in  the cases men- 
tioned in Rule 3, its decision shall be final and not reviewable. 

7. Issues. 
Issues shall be made up as provided and directed in The 

Revisal, secs. 548 and 549. 

8. Judgments. 
Judgments shall be docketed as provided and directed in The 

Revisal, secs. 573 and 574. 

9. Transcript  of Judgment .  
Clerks of the Superior Courts shall not make out transcripts 

of the original judgment docket, to be docketed in another 
county, until after the expiration of the term of the court at  
which such jud,ments were rendered. 

10. Docketing Magistrates' Judgments. 
Judgments rendered by a justice of the peace upon summons 

issued and returnable on the same day as the cases are suc- 
cessively reached and passed on, without continuance as to any, 
shall stand upon the same footing, and transcripts for docket- 
ing in the Superior Court shall be furnished to applicants at 
the same time after such rendition of judgment, and, if de- 
livered to the clerk of such court on the same day, shall create 
liens on real estate, and have no priority or precedence the one 
over the other, if all are, or shall be, entered within ten days 
after such delivery to said clerk. , 
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11. Transcript  to Suprelme Court.  
I n  every case of appeal to the Supreme Court, or in which a 

case is taken to the Supreme Court by means of the writ of 
certiorari as a substitute for an appeal, it shall be the duty of 
tHe clerk of the Superior Court, in preparing the transcript of 
the record for the Supreme Court, to set forth the proceedings 
in the action in  the order of time in which they occurred, and 
the several processes or orders, and they shall be arranged to 
follow each other in order as nearly as practicable. 

The pages of the transcript shall be plainly numbered, and 
there shall be written on the margin of each a brief statement 
of the subject matter, opposite to the same. 

On the first page of the transcript of the record, there shall 
be an index in the following or some equivalent form: 

Summons-date ............................... .page 1 
Complaint-First cause of action ................ .page 2 
Complaint-Second cause of action . . . . . . . . . . . . . . .  .page 3 
Affidavit of Attachment . . . . . . . . . . . . . . . . . . . . . . . . .  .page 4 

and so on to the end. . 
12. Transcript  o n  Appeal-When S e n t  Up.. 

Transcripts on appeal to the Supreme Court shall be for- 
warded to that Court in twenty days after the case agreed, or 
case settled by the judge, is filed in  office of clerk of the Su- 
perior Court. Revisal, sec. 592. 
13. Reports of Clerks and Commissjoners. 

Every clerk of the Superior Court, and every commissioner 
appointed by such court, who, by virtue or under color of any 
order, judgment or decree of the court in  any action or pro- 
ceedings pending in it, has received or shall receive any money 
or security for money, to be kept or invested for the benefit 
of any party to such action, or of any other person, shall, at  
the term of such court held on or next after the first day of 
January in each year, report to the judge a statement of said 
fund, setting forth the title and number of the action, and the 
term of the court at  which the order or orders under which the , 

I officer professes to act, were made, the amount and character of 
the investment, and the security for the same, and his opinion 

~ as to the sufficiency of the security. I n  every report, after the 
first, he shall set forth any change made in the amount or char- 
acter of the investment since the last report, and every payment 

1 made to anv ~ e r s o n  entitled thereto. 
The repokLrequired by the next preceding paragraph shall 

be made to the judge of the Superior Court holding the first 
term of the court in  each and every year, who shall examine it, 
or cause i t  to be examined, and, if found correct, and so certified 
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by him, it shall be entered by the clerk upon his book of ac- 
counts of guardians and other fiduciaries. 

14. Recordmi.  
The Superior Court shall grant the writ of recordari only 

upon the petition of the party applying for it, specifying par- 
ticularly the grounds of the application for the same. The 
petition shall be verified and the writ may be granted with or 
without notice; if with notice, the petition shall be heard upon 
answer thereto duly verified, and upon the affidavits and other 
evidence offered by the parties, and the decision thereupon 
shall be final, subject to appeal as in other cases; if granted 
without notice, the petitioner shall first give the undertaking 
for costs, and for the writ of supersedeas, if prayed for as re- 
quired by The Revisal, sec. 584. I n  such case, the writ shall 
be made returnable to the term of the Superior Court of the 
county in  which the judgment or proceeding complained of was 
granted or had, and ten days' notice in writing of the filing of 
the petition shall be given to the adverse party before the term 
of the court to which the writ shall be made returnable. The . 
defendant in  the petition, at  the term of the Superior Court to 
which the said writ is returnable, may move to dismiss or an- 
swer the same, and the answer shall be verified. The court 
shall hear the application at  the return term thereof-unless 
for good cause shown the hearing shall be continued-upon 
the petition, answer, affidavits and such evidence as the court 
may deem pertinent, and dismiss the same, or order the case to 
be placed on the trial docket according to law. 

I n  proper cases the court may grant the writ of certiorari 
in  like manner, except that in  case of the suggestion of a 
diminution of the record if i t  shall manifestly appear that the 
record is imperfect, the court may grant the writ upon motion 
in  the cause. 

15. Judgment-When to Require 'Bondh to be Filed. 
I n  no case shall the court make or sign any order, decree or 

judgment directing the payment of any money or securities 
for money belonging to any infant or to any person until i t  
shall first appear that such person is entitled to receive the 
same and has given the bonds required by law in that respect, 
and such payments shall be directed only when such bonds as 
are required by law shall have been given and accepted by com- 
petent authority. 

16. Next Frienc&Hozu Appointed. 
I n  all cases where it is proposed that infants shall sue by 

their next friend, the court shall appoint such next friend, 
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upon the written application of a reputable, disinterested per- 
son closely connected with such infant; but if such person will 
not apply, then, upon the like application of some reputable 
citizen, and the court shall make such appointment only after 
due inquiry as to the fitness of the person to be appointed. 

17. Guardian Ad Litem-How Appointed. 
All motions for a guardian ad Zitem shall be made in  writ- 

ing, and the court shall appoint such guardian only after due 
inquiry as to the fitness of the person to be appointed, and 
such guardian must fjle an answer in  every case. 

18. Cases Pu t  at Foot of Docket. 
All civil actions that have been at  issue for two years, and 

that may be coatinued by consent at  any term, will be placed 
a t  the end of the docket for the next term in their relative 
order upon the docket. When a civil action shall be continued 
on motion of one of the parties, the court may, in  its discre- 
tion, order that such action be placed at  the end of the docket, 
as if continued by consent. 

19. When. Opinion is  Certified. 
When the opinion of the Supreme Court in any cause which 

has been appealed to that Court has been certified to the Su- 
perior Court, such cause shall stand on the docket in its regular 
order at  the first term after receipt of the opinion for judg- 
ment or trial, as the case may be, except i n  criminal actions in 
which the judgment has been affirmed. Revisal, see. 3283. 

20. Calendar. 
When a calendar of civil actions shall be made under the 

supervision of the court, or by a committee of attorneys under 
the order of the court or by consent of the court, unless cause 
be shown to the contrary, all actions continued by consent, and 
numbered on the docket between the first and last numbers 
placed upon the calendar, will be placed at  the end of the 
docket for the next term, as if continued by consent, if such 
actions have been at issue for two years. 

21. Cases Se t  for a. Day Certain. 
Neither civil nor criminal actions will be set for trial on a 

day certain, or not to be called for trial before a day certain, 
unless by order of the court; and if the other business of the 
term shall have been disposed of before the day for which a 
civil action is set, the court will not be kept open for the trial 
of such action, except for some special reason apparent to the 
judge; but this rule will not apply when a calendar has been 
adopted by the court. 
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22. Calendar Under Control of Court. 
The court will reserve the right to determine whether it is 

necessary to make a calendar, and, also, for the dispatch of 
business, to make orders as to the disposition of causes placed 
upon the calendar and not reached on the day for which they 
may be set. 

23. Non-Jury Cases. 
When a calendar shall be made, all actions that do not re- 

quire the intervention of a jury, together with motions for 
interlocutory orders, will be placed on the motion docket, and 
the judge will exercise the right to call the motion docket at 
any time after the calendar shall be taken up. 

24. Appeals from Justices of the Peace. 
Appeals from justices of the peace in  civil actions will not 

be called for trial unless the returns of such appeals have been 
docketed ten days previous to the term, but appeals docketed 
less than ten days before the term may be tried by consent of 
parties. 

25. O n  Consent Continuance-Judgment for Costs. 
When civil actions shall be contiued by consent of parties, 

the court will, upon suggestion that the charges of witnesses and 
fees of officers have not been paid, adjudge that the parties 
to the action pay respectively their own costs, subject to the 
right of the prevailing party to have such costs taxed in the 
final judgment. 

26. T i m e  to File Pleadings-How Computed. 
When time to file pleadings is allowed i t  shall be computed 

from the adjournment of the court. 

27. Counsel No t  Sent  For. 
Except for some unusual reason, connected with the business 

of the court, attorneys will not be sent for when their cases are 
called in  their regular order. 

28. Criminal Dockets. 
Clerks of the courts will be required, upon the criminal ' 

dockets prepared for the court and solicitor, to state and.num- 
ber the criminal business of the court in the following order : 

F i r s t A 1 1  criminal causes at  issue. Second-All warrants 
upon which parties have been held to answer a t  that term. 
Third-All presentments made a t  preceding terms, undisposed 
of. Fourth-All cases wherein judgments nisi have been en- . 
tered a t  the preceding term against defendants and their sure- 
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ties, and against defaulting jurors or witnesses in behalf of the 
State. 

29. Civil and Criminal Dockets-What to Contain. 
Clerks will also be required, upon both civil and criminal 

dockets, to bring forward and enter in different columns of 
sufficient space, in each case: 

First-The names of the parties. Second-The nature of the 
action. Third-A summary history of the case, includipg the 
date of issuance of process, pleadings filed, and a brief note of 
all proceedings and orders therein. Fourth-A blank space for 
the entries of the term. 

30. Books. 
The clerk of the Superior Courts shall be chargeable with 

the care and preservation of the volumes of the Reports, and 
shall report at dach term to the presiding judge whether any 
and what volumes have been lost or damaged since the last 
preceding term. 
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ACCOUNTING. 
. 1. I n  an action for an accounting where i t  is alleged that a certain 

item of costs'in another action was a proper charge against the 
defendant and was first allowed by the referee and afterwards 
omitted from his account reported in obedience to an order 
requiring a new account to be taken and stated, to which 
omission plaintiff excepted and thereafter a final judgment was 
rendered which did not in terms include this allowance, but 
provided on the contrary that plaintiff should recover a certain 
sum and the costs of action, which necessarily excluded from 
the judgment the recovery of said certain item of costs: Held, 
that  the court erred a t  a subsequent term in ordering the case 
reinstated on the docket for further proceedings where there 
was no exception to the judgment and no appeal taken there- 
from. Bunker u. Bumker, 18. 

2. Where in an action for an accounting by the terms of the judg- 
ment (which was final and to which there was no exception) 
the account was closed to the day of its rendition, no other 
or further accounting could be ordered in respect to matters 
not idcluded in that suit, but such relief must be sought in a 
new and independent action. Bumker v. Bunker, 18. 

3. Where the plaintiff asked for an accounting, averring that  the 
defendant was indebted to him and the defendant submitted to 
an account, averring that the plaintiff owed hiin a balance, and 

I an account was taken and report made and exceptions filed by 
plaintiff, the court committed no error in denying a motion for 
nonsuit. Boyle v. Stallings, 524. 

4. In  cases purely equitable in their nature, if an account has been 
taken and report made, the plaintiff will not be allowed to 
suffer judgment of nonsuit. Boyle v. Btallings, 524. 

ACCRUAL OF CAUSE OF ACTION. 
Where a cause of action for damages to land accrued in the life- 

time of the testator or intestate, or in other words, the injury 
was committed during that time, i t  survives to his executor or 
administrator; if i t  was committed after his death, the right 
of action would belong to the heir or devisee. Mast v. Bapp, 
533. 

Where the wall of a city reservoir was undermined and fell, by 
reason of its faulty construction, on the lot of defendant's 
intestate and struck her house, the first injury was sustained 
and the wrong was complete just as soon as  the wall fell and 
struck her house, and her cause of action immediately arose 
for all ensuing damage of which the injurious act was the 
efficient cause. Mast v. Sapp, 533. 

If the injury developed in the lifetime of defendant's intestate, 
who was killed in the house and the damage followed in an 
unbroken sequence as the direct and proximate result of it, the 
defendant administrator is entitled to recover the fund paid by 
the city for the property destroyed belonging to his intestate. 
Mast v. Sapp, 533. 

I n  a contest between the heir and the personal representative to 
determine the rightful claimant to a fund paid by the city for 
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ACCRUAL OF CAUSE OF ACTION-Continued. 
the destruction of her property, but whether the injury was 
destroying the intestate's house by its reservoir falling and 
crushing it, the question is not whether the intestate survived 
committed before or after her death. Nast u. Sapp, 633. 

5. If the destruction of the house and the death of the intestate 
occurred a t  one and the same instant of time, the heir would 
not be entitled to  the fund in dispute. Mast v. Sapp, 533. 

ADMINISTRATION. See "Executors and Administrators." 

ADVERSE POSSESSION.' See "Possession" ; "Deeds" ; "Ejectment." 
1. The repeal of the disability of coverture by the Act of 1899 (Rev., 

sec. 363) ,  was not retroactive-no adverse possession, prior to 
13 February, 1899, being counted against a married woman. 
N o m m  v. Savage, 472. 

2. Where there was execution against a life tenant in 1869 and sale 
thereunder and a subsequent conveyance back by the pur- 
chaser to him, the seven years' statute of adverse possession 
would not begin to run against the remainderman, till his 
death. Norman v. Sa~age ,  472. . 

3. To raise a presumption of a grant i t  is not necessary that the 
possession adverse to the State should be continpous or unceas- 
ing. It is sufficient if i t  is any possession adverse to the State 
and shown $0 exist the length of time prescribed by the statute 
of limitation. Bullard v. Hollingsworth, 634. 

4. A prayex to instruct the jury that  from thirty years' adverse 
possession against the State all that  is necessary to show cop- 
plete title out of the State is presumed, was correctly modified 
by adding after the word "possession" the following words: 
"Such possession having been ascertained and identified under 
known and visible lines or boundaries." Rev., sec. 380. Bul- 
lard v. Hollingsworth, 634. 

5. In an action to recover damages for an alleged trespass, where 
plaintiff's title was in issue, a request to instruct the jury 
"that if they find from the evidence that plaintiff has shown 
title out of the State under either the thirty-year statute or the 
twenty-one year statute, then the burden is upon the defendants 
to establish their contentions that  they were in continuous, 
adverse possession by showing that  the deeds upon which they 
rely actually cover the land," was properly refused. Bullard 
v. Hollingsworth, 634. 

AGENCY. See "Principal and Agent." 

AMENDMENTS. See "Pleadings." 
Where an objection for defect of parties was made below and over- 

ruled, this Court will not exercise its discretionary power of 
amendment to destroy an exception duly taken belov. West 
v. Railroad, 620. 

ANNUAL ACCOUNT. See "Evidence." 

ANSWER. See "Pleadings." 

APPEAL AND ERROR. 
1. An appeal from an order of re-reference of a case to the referee 

to find a fact which the court deemed material, is premature 
and will be dismissed. Chemical Co. v. Lackey, 32. 
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2. Plaintiff m a y  submit to an involuntary nonsuit, which he is 

driven or compelled to take, reserving leave to move afterwards 
to set the same aside, with a view not to abandon the prosecu- 
tion of the suit, but to further prosecute i t  by appeal, in order 
to test the correctness of a ruling of the court which may 
otherwise be fatal to his case. Hayes v. R. R., 131. 

3. While in injunction cases the findings of fact by the judge below 
are not conclusive on appeal, still there is a presumption that 
the judgment and proceedings below are correct and the burden 
is upon the appellant to assign and show error. Hyatt u. 
DeHart, 270. 

4 Where there was evidence to sustain the findings of facts as to 
the rescission and abandonment of a contract, the findings will 
not be reviewed by this Court. May v. Cetty, 310. 

5. An intimation of an opinion by the judge adverse to the plain- 
tiff upon some proposition of law, which does not "take the case 
from the jury," and which leaves open essential matters of 
fact still to be determined by them, will not justify the plain- 
tiff in suffering a nons&t and appealing. Such nonsuits are 
premature and the appeals will be dismissed. Midgett Q. 

Manufacturing Co., 361. 
6. Where a case was tried below in the fall and docketed in this 

Court three days before the district was called at  the opening 
of the spring term, a motion on the first day of the spring term 
to dismiss the appeal because not docketed seven days before 
the call of the district as  required by rule 5, will be denied. 
Craddoch u. Barnes, 427. 

7. The ruling, that though an appeal is not docketed seven days 
before the call of the district to which i t  belongs, as required 
by rule 5, i t  will not be dismissed (when docketed a t  the next 
term here after the trial below) if it is docketed before the 
motion is made to dismiss, applies to the first as well as the 
other districts, as the appellee can file his motion to dismiss 
with the clerk whether the court is in session or not. Crad- 
dock v. Barnes, 427. 

8. In  order to constitute reversible error, i t  must appear that the 
appellant's rights have in some way been prejudiced b;y the 
action of the court below. Hosiery CO. v. Cotton Mills, 452. 

9. Where the evidence, admitted over appellant's objection and 
afterwards withdrawn from the jury, was so compact and brief 
and the language of the judge so clear in withdrawing it, that 
this Court is satisfied the jury could not have been misled or 
unduly influenced against appellant by it, a new trial will not 
be ordered. Parrott v. R. R., 546. 

ARGUMENT OF COUNSEL. 
1. The tendering of witnesses by the defendant for the purpose of 

having their fees taxed as costs does not amount to the intro- 
duction of evidence within the meaning of the Superior Court, 
rule 3, and does not take from the defendant the right to open 
and conclude the argument. Brown v. R. R., 154. 

2. Where evidence was introduced for the consideration of the court 
alone and this was fully explained to the jury, the fact that . 
counsel commented upon it, can not be made the ground for ex- 
ception now, where no objection was made a t  the time. #prim- 
kle v. Wellborn, 163. 
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ARREST AND BAIL. 
1. Where an  action a t  law will lie by one par.tner against another, 

if the facts bring the claim within the provisions of our s ta t -  
utes on arrest  and bail, the plaintiff is  entitled t o  this ancillary 
remedy. Ledford v. Emerson, 288. 

2. When the plaintiff sues to recover his share arising from a sale 
of certain options on land, which the plaintiff took in the name 
of the defendant under an  agreement t ha t  the defendant was to 
advance the incidental expenses, sell the options and divide the 
profits equally, i t  was error to  discharge an  order of arrest  of 
the defendant allowed upon proof of fraud on his par t  in con- 
nection with the  sale of the options. Ledford v. Emerson, 288. 

ASSUMPTIOK O F  RISK. See "Negligence"; "Contributory Negli- 
gence." 

1. Where there was evidence tending to  prove tha t  one of the stand- 
ards used to  hold the logs in place was gone, an instruction tha t  
"when the plaintiff went on the log car  for the  purpose of rid- 
ing, he assumed the risk of all the  dangers incident to  riding 
on a log train," was eironeous in tha t  the court should have 
further stated tha t  the plainti'ff assumed no risk resulting from 
a defective car. Tanner v. Lumber Co., 475. 

2. If the  plaintiff knew tha t  the standard was gone when he 
mounted the loaded car, and if in consequence thereof the dan- 
ger to  himself was so obvious tha t  no man of ordinary prudence 
would have ridden on i t ,  then the plaintiff did assume the risk 
and would be guilty of such contributorv negligence as  would 
bar a recovery. Talzner v. Lumber GO., 475. 

ATTACHMENT. See "Malicious Prosecutions"; "Executions"; "Judg- 
ments"; "Judicial Sales." 

ATTORNEY AND CLIENT. See "Argument of Counsel." 
Where the jury found tha t  the plaintiffs were employed by the de- 

fendant as attorneys to  represent him and take care of his in- 
terest, and tha t  they rendered services to  him under the con- 
tract ,  they were entitled to  recover what their services were 
reasonably worth, there being no stipulation as  to the amount 
the plaintiffs were to  receive; and i t  makes no difference 
whether the issue "Did defendant knowingly accept the benefit 
of such services?" was answered or not. Sirnmorcs v. Daoew 
port, 407. 

AUDITOR O F  BUNCOMBE COUNTY. 
1. Chapter 703, Laws 1905, which created the office of Auditor of 

Buncombe County and prescribed as  one of his duties t ha t  of 
making out the tax  lists and further required him to  perform ' 
"all the duties required by section 74 of the Public Laws of 
1905 to  be performed by the register of deeds," etc., will be 
construed to  refer to  section 74 of the  Machinery Act, which 
prescribes the duties of the register of deeds with reference to  
making out tax  lists, this being the onlv chapter of the Laws 
of 1905 tha t  contains as  many as 74 sections and the only one 
referring to such duties. Fortune v. Commissioners, 322. 

2. The fact t ha t  the Machinery Act (ch. 590) was ratified two 
days later than chapter 703 should not have the effect of de- 
feating the will of the Legislature otherwise sufficiently de- 
clared, judicial notice being taken of the requirements of the 
Constitution, Article 11, section 14, t ha t  a law imposing taxes 
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AUDITOR OF BUNCOMBE COUNTY-Cofitilzued. 
can not pass unless the bill has been read on three several 

. days. Fortune v. Commissioners, 322. 
3. The auditor's duty prescribed by section 12 of chapter 703, Laws 

1905, of examining all books and papers of the county officials, 
for the purpose of keeping a record of fees and commissions 
received by them can not be performed under the terms of the 
act until after the next election, it being manifest that  the 
change from the fee to the salary system was not to take effect 
until after the present terms expire. Fortwne v. Commission- 
ers, 322. 

4. The provision of section 12 of chapter 703, Laws 1905, that the 
auditor shall prepare the tax lists and perform all other duties 
prescribed by section 74 of the Machinery Act, is effective from 
July 1, 1905, when the auditor's term of office commenced. 
Fortune v. Commissioners, 322. 

5. The expression used in section 22, namely: "This act shall be in 
full force and effect," must have been intended, by implica- 
tion, to give the act immediate operation as to those matters 
which pertained to the office of auditor, created by it, for the 
regulation of which there seemed'to be urgent need. Fortune 
v. Comniissioners, 322. 

BANKRUPTCY. 
1. A payment of money is a transfer of property under the defini- 

tion of the word "transfer" as used in the bankrupt act. 
Wright v. Cotten, 1. 

2. To make a transfer voidable within the provisions of the bank- 
rupt act, it is necessary to establish: (1) The insolvency of the 
transferrer. (2 )  The obtaining by the creditor of a larger per- 
centage of his debt than any other creditor of the same class. 
(3 )  The giving of a preference within four months before the 
filing of a petition in bankruptcy. (4 )  Reasonable cause upon 
the part of the creditor to believe that a preference was in- 
tended. Wright v. Cotten, 1. 

3. The creditor must have reasonable cause to believe the debtor in- 
solvent in  fact, as a foundation for reasonable cause to believe 
that an unlawful preference was intended. Wright v. Gotten, 1. 

4. Where it is established that debtor, a t  the time of the alleged 
preferential payment to his father, was the latter's general 
financial agent, and that he practically paid himself for his 
father, i t  follows that his personal knowledge of his own utter 
insolvency is imputable to his principal and that the father is 
affected 16y all knowledge possessed by his son, his agent. 
Wright v. Gotten, 1. 

5. I n  an action by a trustee in bankruptcy to recover an unlawful 
preference, i t  is not necessary for a plaintiff to show a fraudu- 
lent intent upon the part of the creditor, or that the latter 
did not give a, present fair consideration for the transfer. 
Wright a. Cotten, 1. 

I 
I 6. Where the agent of the creditor had reasonable cause a t  the time 

to believe the debtor insolvent, and knew that the transaction 
was in fraud of the bankruptcy law, i t  is the same as ~f the 
creditor himself had taken part therein, with the same cause 

I 
I 

to believe and the same knowledge. Wright v. Cotten, 1. 
BERTHS, FAILURE TO SUPPLY. See "Steamship Companies"; "Car- 

riers." 
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BLOOD POISONING. 
Where in the main body of an insurance policy there is a definite 

stipulation of indemnity in case of disability arising from cer- 
tain specified diseases, blood poisoning being one expressly 
named, various provisos entirely withdrawing blood poisoning 
from the operation of the policy can not avail to defeat the 
plaintiff's recovery for the indemnity for disability arising from 
said disease. Jones v. Casualty Co., 262. 

BONDS. See "Executor and Administrator." 
BOUNDARIES. See "Deeds." , 

1. Whenever a natural boundary is called for in a patent or deed, 
the line is to terminate a t  it, however wide of the course called 
for it may be, or however short or beyond $he distance specified. 
Hill a. Daltolz, 9. 

2. Whenever i t  can be proved that there was a line actually run by 
the surveyor, was marked and a corner made, the party claim- 
ing under the patent or deed shall hold accordingly, notwith- 
standing a mistaken description of the land. Hill v. Dalton, 9. 

3. The declaration of a person deceased, at the time of the trial, in 
regard to a corner or line in controversy, is competent, pro- 
vided the declarant had opportunity of knowing, had no in- 
terest in making the declaration a t  the time and that it was 
ante litem motam. Hill v. Dalton, 9. 

4. To justify the admission of evidence of common reputation on 
questions of private boundary, the time a t  which this reputa- 
tion had its origin should be a comparatively remote period 
and always ante litem motam and should attach itself to some 
monument of boundary or natural object, or be fortified by 
evidence of occupation and acquiescence tending to give the 
land some fixed and definite location. Bland v. Beasley, 628. 

5. Evidence of declarations of V as to the location of an oak, a 
marked corner, tending to prove that the oak was a corner of 
the tract called the Jones land claimed by the defendants, was 
competent, it appearing that V was dead, disinterested and 
that the declarations were made ante litem motam. Bullard 
v. Hollingsworth, 634. 

6. Permitting the surveyor, during his examination, to indicate 
upon the map of the official survey by small red lines the I 

.boundaries of certain deeds which defendants had introduced 
in evidence is a matter within the sound discretion of the 
trial judge. Bzcllard v. Hollingsworth, 634. 

BURDEN OF PROOP. 
1. In  a proceeding under the "Processioning Act," chapter 22, Laws 

1893, to establish a disputed line, the burden of proof is upon 
the plaintiff. Hill v. Dalton, 9. 

2. The effect of the privilege is to cast upon the plaintiff the burden 
of showing malice on the defendant" part in uttering or pub- 
lishing the alleged slanderous words. 'Gattis v. Kilgo, 106. 

3. In an action against a register of deeds to recover the penalty 
under section 1814 of The Code, 2088-90 of the Revisal, the 
burden of proof is upon the plaintiff to show that the defend- 
ant knowingly or without reasonable inquiry issued the license 
contrary to law. Furc v. Johflsoa, 157. 

4. In  an action to recover the penalties provided in section 2319 of 
The Code for illegally ranging cattle and sheep in Swain 
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BURDEN OF PROOF-Continued. 
County, in order to justify the defendants in ranging their cat- 
tle and sheep the burden is upon them to show that they own 
an estate in land in said county for one year or other higher 
estate and the question of the defendants' good faith and bona 
fide claim of title to land does not enter into the case. Rose v. 
Davis, 266. 

5. The burden is upon the plaintiff to show that a prior entry was 
invalid for indefiniteness, for in the absence of any proof to the 
contrary, the court must assume that the entry and survey con- 
formed to the statute. Frasier Q. Gibson, 272. 

6. One who chooses to make positive assertions without warrant, 
shall not excuse himself by saying that the other party need 
not have relied upon him. He must show that his representa- 
tion was not in fact relied upon. Grifj%a Q. Lumber Co., 514. 

7. I n  an action to recover damages for an alleged trespass, where 
plaintiff's title was in issue, a request to instruct the jury 
"that if they find from the evidence that  plaintiff has shown 
title out of the State under either the thirty-year statute or 
the twenty-one-year statute, then the burden is upon the de- 
fendants to establish their contentions that  they were in con- 
tinuous, adverse possession by showing that the deeds upon 
which they rely actually cover the land," was properly re- 
fused. Bullard v. Hollingsworth, 634. 

CANCELLATION. See "Rescission." 

CAPITATION TAX. See "Taxation." 

CARRIERS. See "Railroads"; "steamship Companies." 
A common carrier must serve the public without discrimination and 

sell its tickets and accommodations in the order of application, 
and i t  is liable for an action of damages for a wrongful refusal, 
and, in addition, for the indignity, vexation and disgrace, if 
there is any evidence of such. Patterso% v. Nteamship Go., 412. 

CATTLE GUARDS. 
Section 2601, Revisal, which requires railroads to construct cattle 

guards a t  the point of entrance upon and exit from enclosed 
lands, applies to a town lot as well as in the country and to 
stock law and non-stock law territory. Shepard .v. R. R., 391. 

CATTLE RUNNING AT LARGE. 
1. I n  an action to recover the penalties provided in section 2319 of 

The Code, for ilIegal1y ranging cattle and sheep in Swain 
County, in order to justify the defendants in ranging their 
cattle and sheep the burden is upon them to show that they 
own an estate in land in said county for one year or other 
higher estate, and the question of the defendants' good faith 
and bona fcde claim of title to land does not enter into the case. 
Rose v. Davis, 266. 

2. Under section 2319 of The Code, if a non-resident owns an estate 
in land in the county, for one year or other higher estate, he 
may bring into the range twenty head of the beast mentioned. 
If he brings in more than twenty, he must show such an estate 
in two hundred acres of land for every additional twenty head. 
Rose v. Davis, 266. 

CAVEAT EYPTOR. See "Fraud." 
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CESTUI QUE TRUNT. See "Trusts and Trustees." 
CHEROKEE LANDS. 

1. The manner of entry, terms of payment, etc., of the "Cherokee 
Lands" a r e  governed by the provisions of chapter 11 of The 
Code, and section 2766 of chapter 17, providing tha t  the failure 
to  pay the purchase money, within the  t ime prescribed after 
entry, works a forfeiture, does not apply t o  the  Cherokee Lands. 
Frasier v. Cibson, 272. 

2. The terms upon which the "Cherokee Lands," when entered, re- 
vert to the State, a re  "in case of failure t o  pay the whole when 
due and the money can not be obtained by judgment" on the 
bonds, and the enterer has a reasonable time within which to 
pay his bonds and assert his right. Frasier v. Gibsolt, 272. 

3. A status is  established between the Sta te  and an  enterer of the 
Cherokee Lands by which he becomes a purchaser; the enterer 
of other lands acquires a mere option to  buy. Prasier v. Gib- 
son, 272. 

4. Under chapter 11 of The Code, when one entered the "Cherokee 
Lands," on 11 December, 1879, and filed his bonds for the pur- 
chase money on 20 February, 1880, and paid same l December, 
1884, and obtained grant on 17 August, 1885: Held, the entry 
had not lapsed. Frasier v. Gibson, 272. 

5. Forfeitures are not favored by the law and when incurred can 
only be enforced in the manner pointed out in the contract to 
enforce them. Frasier v. Gibson, 272. 

6. The burden is upon the plaintiff to show that  a prior entry m7as 
invalid for indefiniteness, for in the absence of any proof to  the 
contrary, the court must assume tha t  the entry and survey con- 
formed to the statute Frasier v Gibson, 272. 

7. I n  an  action by one who claims as  enterer of "Cherokee Lands," 
the cause of action is  barred in ten years from the registration 
of the grant. Frasier v. Gibson, 272. 

CHURCHES. 
1. The provisions of Revisal, sections 2670-1, which confer upon any 

church the right to appoint trustees to  hold i t s  property and 
to  fill vacancies, etc., apply only t o  such property and not to 
property held in t rus t  for a "Baptist church and for the educa- 
tion of the youth of the colored race." Thorfiton v. Harris, 
498. 

2. I n  a contest between two committees, each claiming to be the 
rightful board of trustees, to  hold the same title in t ru s t  for 
the same beneficial owner, the title does not come in contro- 
versy. Thornton v. Harris, 498. 

3. Upon the death of the last  survivor of a board of trustees named 
in a deed for property to be used as  a "Baptist church and for 
the  education of the youth of the colored race," their succes- 
sors will be appointed under Revisal, section 1037, by the clerk 
of the court. Thornton v. Harris, 498. 

4. Where a deed conveyed property "in t ru s t  for purposes of a 
school house for the education of freedmen and children irre- 
spective of race," a lease of the property by the trustees for 200 
years "to benused as  a Baptist church and for the education of 
the youths of the colored race," is  wholly unauthorized and in 
violation of the power conferred by the deed. Thornton v. 
Narris, 498. 
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CITIES. See "Municipal Corporations." 

CLERKS OF THE .COURT. 
Upon the death of the last survivor of a board of trustees named in 

a deed for property to be used as a "Baptist church and for 
the education of the youths of the colored race," their succes- 
sors will be appointed under Revisal, section 1037, by the clerk 
of the court. Thornton v. Harris, 498. 

CODE, THE. See "Revisal" ; "Acts" ; "Legislature." 
Sec. 
158. Statute of Limitations. McAden v. Palmer, 259. 
260-1. Pleadings. Oyster v. Mining Co., 138. 
261. Complaint. Smith v. Newberry, 387. 
267. Misjoinder. Eller v. R. R., 145. 

I 291. ( 4 ) .  Order of Arrest. Ledford v. Emerson, 291. 
370. Execution. May v. Getty, 318. 
393. Issues. Crawford v. Masters, 207. 
422. Exceptions. Covnrs. v. Erwin, 194. 

1256. Privy Examination. Ball v. Paquin, 97. 
1281. (Rules 9 and 1 0 ) .  Illegitimates. Bettis v. Avery, 188. 
1281. (Rule 1 3 ) .  Children of Colored Parents. Bettis v. Avery, 

187. 
1490-1-7. Survival of Action. Mast v. Sapp, 537. 
1781. Liens for Work and Labor. Ball v. Paquin, 95. - 
1814. Marriage Licenses. F'urr v. Johnson, 161. 
1826. Contracts of Married Women. Ball v. Paquin, 88-96-8. 
1830-2. Contracts of Married Women. Ball v. Paquin, 98. 
1842. Children of Slaves. Bettis v. Avery, 187. 
1963. Failure to  Stop a t  Stations. Hutohinson v. R. R., 126. 
2116-9. Widow's Allowance. I n  re  Stewart, 30-1. 
2319. Cattle Running a t  Large. Rose v. Davis, 266-8. 
2346-56. Cherokee Lands. Prasier v. Gibson, 275. 
2402. Cherokee Lands. Frasier v. Gibsolz,277. 
2464-76. Cherokee Lands. Frasier v. Gibson, 276. 
2766. Entries and Grants. Pra.cier v. Gibson, 274. 
3803. Streets and Sidewallis. Pitxgerald v. Concord, 112. 

COLLATERAL ATTACK. See "Judicial Sales"; "Executors and Ad- 
ministrators"; "Judgments." 

COMPENSATION OF ATTORNEY. See "Attorney and Client." 

COMPLAINT. See "Pleadings." 

CONDEMNATION PROCEEDIN&. See " ~ m i n e n t  Domain." 

CONFESSION AND AVOIDANCE. 
A defense in the nature of a plea in confession and avoidance must 

\ 

be specially pleaded. Smith v. Newberry, 385. 
I CONFIRMATION. See "Judicial Sales." 

CONSIDERATION. 
1. The release of controverted claims constitutes a valuable consid- 

eration. L ipsch tx  v. Weatherly, 365. 
2. A contract may be discharged by an express agreement that  i t  

shall no longer bind either party, provided it is supported by 
a valuable consideration, which may be either a payment in 
money, samething of value, or by a release of mutual obliga- 
tions arising out of the c~ntract .  Lipschutx a. Weatherly, 365. 
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CONSIDERATION-Continued. 
3. Where the defendant consented to the substitution of a new con- 

tract, the terms of which differed from the  original, the release 
of the obligations of the old and the substitution of new obliga- 
tions constitute valuable considerations. Lipsclmtx ?I.  Weath- 
erly, 365. 

CONSIGATMENTS. See "Conversion." 

CONSTITUTION OF N. C. See "Constitutional Law." 
Art. 11, sec. 14. Law Imposing Taxes. Fortune v. COWL., 329. 
Art. IV, see. 8. Jurisdiction of Supreme Court. Brown v. Power 

Co., 348. 
Art. V, sec. 1. Poll Tax. Pace v. Raleigh, 67. 
Art.  V, see. 2. Poll Tax. Crocker v. Moore, 432. 
Art. VI, sec. 1-4. Qualification of Voter. Pace v. Raleigh, 67. 
Art. VII, sec. 2. Roads. Crocker v. Moare, 433. 
Art. VII, sec. 7. Taxes for Necessary Expenses. Crooker v. 

Moore, 433. 
Art.  VII, sec. 14. Legislative Power. Croclcer v. Yoore, 433. 
Art. IX, sec. 2. School Facilities. Lowery v. Xchool Trustees, 

39-47. 
Art. X, sec. 3. Liens for Work and Labor. Ball v. Paquin, 95. 
Art. X, sec. 4. Mechanic's and Laborer's Liens. Zsler v. Dimon, 

530. 
Art. X, sec. 6. Property of Married Women. Ball v. Paquirc, 

88-97-8. 
Art. X, sec. 8. Privy Examination. Ball v. Paquin, 97. 

1. Courts never assume t h a t  the  Legislature intended to  pass an 
unconstitutional rct-they .may resort t o  an  implication to 
sustain an  act, bvt not t o  destroy it. Lowery v .  Bchool Trus- 
tees, 33. 

2. If the general scope and purpose of a statute are constitutional, 
and constitutional means are  provided for executing such gen- 
eral purposes, the entire s ta tu te  will not be declared void, be- 
cause some one or more of the details prescribed, or minor pro- 
visions incorporated, a re  not in accordance with the Constitu- 
tion: Provided, such invalid parts map be eliminated, without 
destroying or materially affecting the  general purpose. Low- 
ery v. RchooZ Trustees, 33. 

3. So much of section 7, ch. 11, P r .  Laws 1905, as  undertakes to 
distinguish between the races in regard to  the money appor- 
tioned from the public school fund i s  invalid. This, however. 
does not affect the other portions of the  act. Lowery v.  Xchool 
Trustees, 33. 

4. When a duty i s  imposed and power conferred upon a public 
agency, by necessary implication, the duty and power t o  do the 
thing in the manner directed by the Constitution, attach. 
Lowery v. Bchool Trustees, 33. 

5. The provisions i n  the Act of 1903 appropriating to  the road 
fund one-half of the net  proceeds of the dispensary i s  valid and 
the money should be paid to  the road fund, even though other 
parts of the act  were unconstitutional. Crocker v. Moore, 429. 

6. The objection t h a t  the Act of 1903 takes the power of levying 
taxes for road purposes out  of the hands of the county commis- 
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CONSTITUTIONAL LAW-Continued. 
sioners is without merit. The act provides merely that the 
board of road commissioners shall ascertain and decide as to 
the amount needed for working the road and the rate necessary 
to raise that sum, and report to the board of county commis- 
sioners, who shall levy the taxes. Crocker v. Moore, 429. 

7. The fact that the road commissioners, under Act of 1903, chapter 
538, may report an amount, which, added to the other neces- 
sary taxes, will exceed the constitutional limitation, does not 
render the statute invalid. Crocker v. Moore, 429. 

8. The objection to the constitutionality of the Act of 1903, chapter 
538, in that the act applies a part of the county capitation tax 
to the use of the public roads in violation of the Constitution, 
Article V, section 2, which appropriates the State and county 
poll tax "to the purpose of education and the support of the 
poor," cannot be sustained, as that provision applies to the 
levy of taxation for general, not special purposes. Croclcer v. 
Moore, 429. 

9. Working the roads is a necessary expense and the act author- 
izing the county commjssioners to levy a tax for such purpose 
without a vote of the people is valid under Article VII, section 
7, of the Constitutuion. Crocker v. Moore, 429. 

10. Under section 14 of Article VII of the Constitution, the General 
Assembly is  given power to modify, change or abrogate all the 
provisions of Article VII, except sections 7, 9 and 13. Crocker 
v. Moore, 429. 

11. Where the work done on a house and furnishing the material 
were all in the same contract, which was entire and indivisible, 
the contractor is entitled to a lien for the whole amount under 
the "mechanic's and laborer's lien law,)' and the judgment is 
superior to the homestead and personal property exemption. 
Isler v. Dixon, 529. 

CONSTRUCTIVE NOTICE. See "Entries and Grants." 

CONSTRUCTIVE POSSESSION. See "Trespass." 

CONTINUANCES. 
Where a justice of the peace received an affidavit to set aside a 

judgment'rendered against the defendant more than ten days 
after its rendition and thereupon made an es parte order set- 
ting aside the judgment and directing a rehearing, the plain- 
tiff, by procuring a continuance on the date set for the rehear- 
ing, did not waive any of his rights. Bullard v. Edwards, 644. 

CONTRACTS. See "Married Women, Contracts of"; "Insurance." 
1. The meaning of the terms of a contract, whether written or ver- 

bal, when they are precise and explicit, is a question for the 
court, but if doubtful and uncertain, they may be submitted to 
the jury, with proper instructions, to ascertain the meaning 
and intent of the parties. Wilson. v. Cotton. Mills, 52. 

2. 1f the parties to an agreement dispute about its terms, an issue 
of fact is raised, as to  the terms, to be decided by the jury, who 
should be guided by instructions from the court. Wilson. v. 
Cotton Mills, 52. 

3. Where the plaintiffs sold cotton to the defendant in March with 
the stipulation to deliver a t  their option in April, May or 
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June, and on 18 June the defendant asked for an extension of 
the time fixed for delivery to 8 July, which was not granted 
absolutely, and on 25 June the defendant ordered the plaintiffs 
to sell the cotton, when the price for July reached 11% cents 
or more: Held, that this was a direction to hold the cotton 
for sale in July  a t  not less than the price stated, and a re- 
fusal to take the cotton on 23 July was a breach of contract. 
Wilson v. Cotton Mills, 52. 

4. Where the defendant had refused to take the cotton on 23 July, 
this was a breach of i ts contract and i t  is immaterial that the 
plaintiffs shipped the cotton on the 29th, as they were not 
required to make any delivery, the refusal dispensing in law 
with any tender, and the plaintiffs being entitled to recover if 
they were ready, willing and able to deliver and otherwise 
comply with the contract on their part. Wilson v. Cotton 
Mills, 52. 

5. I n  an action for the price of cotton sold, the loss in weight should 
not have been deducted in assessing the damages, as  i t  appears 
from the defendant's letter that a loss "not to exceed three 
pounds per bale from the invbice weight" was to be allowed. 
Wilson v. Cotton Mills, 52. 

6. A contract to pay for labor and material contracted for a-dwell- 
ing on the wife's land (describing i t ) ,  signed by husband and 
wife, acknowledged by them, and with privy examination of the 
wife, is binding upon her separate real estate under section 
1826 of The Code by necessary implication, though she does not 
expressly charge i t  upon her estate. Ball u. Paquk ,  83. 

7. The contracts of idiots, lunatics and other persons non compos 
are generally regarded, in a certain sense, as  invalid. Sprinkle 
v. M7ellborfi, 163. 

8. I n  regard to a contract entered into by a person apparently sane, 
before the fact of insanity has been established, such a contract 
is a t  most only voidable and will not be set aside when the 
other party to be affected by the decree of the court had no 
notice of the fact of insanity, has derived no inequitable ad- 
vantage, and the parties cannot be placed in statu quo. 
Sprinkle v. Wellborn, 163. 

9. The mere fact that a man is of weak understanding, is not of 
itself an adequate ground to defeat the enforcement of an 
executory contract, or to set aside an executed agreement or 
conveyance. Rut where mental weakness is accompanied by 
other inequitable incidents-such as undue influence, great 
ignorance and want of advice, or inadequacy of consideration- 
equity will interfere and grant either affirmative or defensive 
relief. Sprinkle v. Wellborn, 163. 

10. I n  the case of an insane person, one wholly incompetent to con- 
tract, the law presumes fraud from the condition of the par- 
ties, the presumption being stronger or weaker, according to 
the position or condition of the parties with respect to each 
other. Sprinkle v. Wellborn, 163. 

11. A person has mental capacity sufficient to contract if he knows 
what be is about and the measure of capacity is the ability to 
understand the nature of the act in which he is engaged and 
its scope and effect, not that he should be able to act wisely or 
discreetly nor to drive a good bargain, but he should be in such 
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CONTRACTS-Comtinued. 
possession of his faculties as  to  enable him to  know at least 
what he is  doing and to contract understandingly. Spriltble 
v. Wellborn, 163. 

12. Parties to a written contract may by parol rescind or by matter 
in, pats abandon the same. Nay.v.  Getty, 310. 

13. What  v i l l  amount to an abandonment of a contract is a question 
of law and the acts and conduct which are ~ e l i e d  on to consti- 
tute the abandonment should be clearly proved, and they must 
be po&ive, unequivocal and inconsistent with the existence of 
a contract, but when thus established they will bar the right 
to specific performance. May v. Getty, 310. 

14. Where i t  appears tha t  the vendee, in a contract for the sale of 
property z t  $2.350.00 had never paid any money, other .than 
$100, paid on the date of the contract and never demanded a 
deed, and two years after the execution of the contract left the 
State and has never since exercised any ownership or had pos- 
session of the property, and tha t  he told the vendor twelve or 
thirteen years ago tha t  he did not think he could pay for i t  and 
if he could make his money out of the property, to go ahead 
and do so, and tha t  he left the property with the intention of 
relinquishing all rights: Held, these facts are sufficient to 
show a rescission .and abandonment of the contract. May v. 
Getty, 310. 

15. ?he interest of a vendee in a contract for the purchase of prop- 
erty who has paid a par t  of the purchase money, is not the 
subjec.t of sale under execution. Xay v. Get ty ,  310. 

16. I n  an action for the specific performance of a contract to convey, 
if the plaintiff can give a perfect title a t  the time of the trial, 
i t  is  sufficient to induce a court of equity to compel perform- 
ance of the contract. May v. Getty, 310. 

17. The principle, tha t  false representation as to  material facts 
knowingly and willfully made as  an  inducement to the con- 
t rac t  and by which the same was effected, reasonably relied 
upon by the other party and causing pecuniary damage and 
constituting an  actionable wrong, applies to contracts and sales 
of both real and personal property. Uay v. Loomis, 350. 

18. A contract may be discharged by an  express agreement t h a t  i t  
shall no longer bind either party, provided i t  is supported by 
a valuable consideration, which may be either a payment in 
money, something of value, or by a release of mutual obliga- 
tions arising out of the contract. Lipschutx v. Weatherly, 365. 

19. Where the defendant consented to  the substitution of a new con- 
tract, the terms of whieh differed from the original, the release 
of the obligations of the old and the substitution of new obli- 
gations constitute valuable consideration. Lipsohutx v. Weath- 
erly, 365. 

20. Where the defendant conpented to  the cancellation or rescission 
of the original contract, in consideration of a substituted con- 
tract, his r ight to  recover damages which had occurred prior 
t o  such rescission was waived or surrendered. Lipschute v. 
Weatherly, 365. 

21. Th6 statute of frauds (Rev., see. 974),  does not forbid an  oral 
contract to  assume the debt of another, who is thereupon dis- 
charged of all  liability to the  creditor, the promisor thus be- 
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CONTRACTS-Continued. 
coming sole debtor in his place and stead. Jefikins v. Holley, 

I 
22. Where the jury found t h a t  the plaintiffs were employed by the 

defendant as  attorneys to  represent hiin and take care of his 
interest, and tha t  they rendered services to him under the con- 
tract, they were entitled to  recover what their services mere 
reasonably worth, there being no stipulation as  to the amount 
the plaintiffs were to receive; and i t  makes no difference 
whether the issue "Did defendant knowingly accept the bene- 
fit of such services?" was answered or not. Simmons u. Dev- 
enport, 407. 

23. The following telegram sent by defendant's general road master 
to plaintiff "Can offer you extra force a t  $65 per month. Will 
want you a t  once to ditch D. & N. Road and R. & G. Answer 
quick. Job will last  all the year," constituted an  offer of 
employment for the remainder of the year, which became bind- 
ing upon acceptance. King v. R. R., 433. 

24. The above special contract of employment was not affected by 
the rules of defendant company, known to plaintiff, t ha t  its 
servants are employed by the month subject to  be discharged 
a t  i t s  will. King v. R. R., 433. 

25. I n  an  action to  recover damages for breach of contract in fail- 
ing to deliver goods having a market value, the general rule 
for the measure of damages is the  difference between the con- 
t rac t  price and the market value "at the time when and place 
where they should have been delivered." Hosiery Co. v. Cottolz 
Nills, 452. 

26. Where, by the terms of the contract, the goods are to  be de- 
livered by instalments or a t  stated periods, the time of de- 
livery will be the date for the delivery of each instalment suc- 
cessively, the "Jmage being the aggregate of these differences 
estimated as  of these respective dates, and interest where al- 
lowed. Hosiery Co. v. Cotton Mills, 452. 

27. This rule generally obtains, though the las t  period for delivery 
had not elapsed when the action was brought or the cause 
tried. Hosiery Co. v. Cottolz Mills, 452. 

28. Where, however, the date of delivery has been postponed by 
agreement of the parties or a t  the request of the bargainor 
and for his convenience, acquisced in  and assented to  by the 
bargainee, in such case, the time of delivery will be a t  the 
subsequent date and the damages estimated a s  of t ha t  date. 
Hosiery Co. v. Cotton Mills, 452. 

29. A contract to cut all timber of a n  indicated measurement on 
certain land, for a fixed period, passes a present estate in the 
timber defeasible a s  to all timber not  cut  within the limit of 
the time fixed. Lumber Co. v. Corey, 462. 

30. The fact t ha t  the plaintiff did not sign the contract so as  to 
become in law bound for the payment of the purchase money 
does not prevent the contract from being a bilateral one, in- 
stead of a mere option. , Lumber Go. v. Corey, 462. 

31. To make a contract to  sell growing trees binding on the  ven- 
dor, i t  is  sufficient t ha t  the contract be signed .by him, and i t  
is  not necessary tha t  i t  should be signed by the vendee. Lum- 
ber Co. v. Corey, 462. 
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CONTRACTS-Continuecl. 
32. The words of a contract, "all the pine timber that will meas- 

ure twelve inches a t  the stump, eighteen inches above the 
ground, when cut," mean all timber standing on the land which 
are found to  be not less in diameter than 12 inches by meas- 
urement to be made 18 inches from the ground, a t  the time 
the trees are reached in the process of cutting. Lumber Co. 
v. Corey, 462. 

33. A paper writing, by which the defendant binds himself a t  any 
time previous to a fixed date, to sell a certain tract of land 
to anyone whom the plaiptiff may direct for a designated sum, 
is a unilateral contract or an option, where the plaintiff has 
never obligated himself to pay said sum. A1sto.n v. C o n d l ,  
485. 

34. Where the parties made a contract for the sale of certain tim- 
ber, reserving a well defined class of trees, and defendant un- 
dertook to reduce the contract to writing, in accordance with 
its terms, but knowingly included the reserved timber and 
falsely represented to plaintiff t h a t  said timber was reserved 
in the deed, and by means of this false representation, pro- 
cured the execution of the deed, the plaintiff has a cause-of 
action for deceit, and this is not dependent upon the removal 
of the timber. Grifin u. Lumber Go., 514. 

35. Where the defendants agreed to  deliver a certain quantity of 
tobacco f. o. b. cars in Raleigh, on. July 1, to the plaintiffs, 
who agreed to receive and pay for i t  a t  that time, and neither 
party was ready to comply on that day, but both were able to 
comply on 4 July when the plaintiffs made a demand which 
was refused and there was no extension of time, plaintiffs are 
not entitled to recover the tobacco. Hughes v. Eaott,  550. 

36. Neither pa'rty to a contract can demand performance by the 
other without alleging and proving his own readiness to per- 
form his par t  of the contract a t  the specified time and place. 
Hughes v. Knott, 550. 

37. Where a contract calls for the delivery of goods "immediately," 
the party is entitled to a reasonable time to deliver them. 
Claus v. Lee, 552. 

38. When the parties to a contract come to a fresh agreement of 
such a kind that  the two can not stand together, the effect of 
the second agreement is to  rescind the first. Reddiag v. Vogt, 
562. 

39. Where, by the first contract to convey, a party acquired abso- 
lutely the entire estate in one-half of a tract of land, and by the 
second contract he was given one-half interest subject to  a 
life estate in that  tract and other land, and took a deed in 
execution of the last contract, and thereupon entered into 
possession of the land and conveyed a part  of it, the last con- ' 
tract and deed must be regarded as a substitute for the first 
contract and as  a rescission of it, the two transactions being 
wholly irreconcilable, and those claiming under him must abide 
by its terms. Reddiag v. Vogt, 562. 

CONTRIBUTORY NEGLIGEKCE. See "Negligence." 
1. A finding by the jury, that the plaintiff's intestate was guilty 

of contributory negligence, makes i t  unnecessary to consider 
an exception to a refusal of a prayer of defendant as  to con- 
tributory negligence. Edwards v. R. R., 49. 
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CONTRIBUTORY KEGLIGENCE-Comtinued. 
2. Where plaintiff's intestate had gone to the crossing a t  Third 

street in an effort to cross the railroad and was told by an 
employee of the defendant that a freight train then obstructed 
the crossing a t  that point, and that she had better t ry  the 
Second street crossing, and following these instructions she 
essayed the latter crossing and was endeavoring to cross when 
an engine backed upon her and death resulted: Held, that the 
intestate was no trespasser and there was no contributory neg- 
ligence in the mere fact that she was then upon the road. 
Reid v. R. R., 146. 

3. Evidence tending to show that the intestate was in a covered 
wagon and tbat he drove on the crossing without any stop 
whatsoever and with the wagon cover down on the side from 
which the train approached and at  a point just on the edge of 
the wagon road, and 13 feet from the center of the railroad 
track one could see down the track from 500 to 1,200 feet, in 
the direction from which the trains approached, mas sufficient 
for the consideration of the jury on the issue of contributory 
negligence. Cooper v. I Z .  R., 209. 

4. Where the view is unobstructed, a traveler, who attempts to 
cross a railroad track under ordinary and usual conditions 
without first looking, when, by doing so, he could note the 
approach of a train in time to save himself by reasonable ef- 
fort, is guilty of contributory negligence. Cooper u. R. R., 
209. 

5. Where the view is obstructed, a traveler may ordinarly rely 
upon his sense of hearing, and if he does listen and is induced 
to enter on a public crossing because of the negligent failure 
of the company to give the ordinary signals, this will usually 
be attributed to the failure of the company'to warn the trav- 
eler of the danger, and not imputed to him for contributory 
negligence. Cooper v. R. R., 209. 

6. There may be certain qualifying facts and conditions which so 
complicate the question of contributory negligence that  it 
becomes one for the jury, even though there has been failure to 
look or listen, and a traveler may, in exceptional instances, be 
relieved of these duties altogether as when gates are open or 
signals given by a watchman and the traveler enters on the 
crossing reasonably relying upon the assurance of safety. 
Cooper v. R. R., 209. 

7.  One who enters on a public railroad crossing is required to look 
and listen, and when he fails in this duty and is injured in 
consequence, the view being unobstructed, under ordinary con- 
ditions such person is guilty of contributory negligence. Sher- 
rill v. R. R., 252. 

8. h-egligence having first been established, facts and attendant 
circumstances may so qualify the obligation to look and listen, 
as to require the question of contributory negligence to be 
submitted to the jury, and in some instances, the obligation to 
look and listen may be altogether removed. Bhesrill v. R. R., 
252. 

9. The above principle, with its limitations, applies with peculiar 
force to those whose duties, by contract with the railroad, call 
them to work on or upon the tracks or frequently to cross the 
same. lrherrill v. R. R., 252. 
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COKTRIBUTORY NEGLIGENCE-Co~tinued. 
10. Where the testimony of the plaintiff tended to show that his 

duties by contract with the defendant railroad caused him to 
work almost on the track and frequently required him to be 
upon and cross it, and that while so engaged he was run over 
by an engine of the defendant which had come upon him with- 
out any warning, and which warning was required both by the 
custom and rules of the railroad, and that he had just looked 
and listened both ways, and the way then appeared clear: Held, 
that  a nonsuit was erroneous as the question of contributory 
negligence must be left to the jury to determine under proper 
instructions. Sherrill v. R. R., 252. 

11. I n  an action for personal injuries, an instruction on the issue 
as to contributory negligence that "if the plaintiff was asleep 
and was thrown off the car by a sudden jerk caused by the 
negligence of the engineer or by pulling out the slack, and that 
said slack was the result of having no brakes on the cars, then 
the jury should answer the issue 'no,'" is erroneous, for i$ 
the negligence of the plaintiff in going to sleep on a moving 
train concurred with the defendant's negligence as the proxi- 
mate cause of the injury, this would be contributory negli- 
gence. Bledge v. Lumber Co., 459. 

12. If the plaintiff knew that the standard was gone when he 
mounted the loaded car, and if in consequence thereof the 
danger to himself was so obvious that  no man of ordinary 
prudence would have ridden on it, then the plaintiff did as- 
sume the risk and would be guilty of such contributory negli- 
gence as would bar a recovery. Tamer v. Lumber Co., 475. 

13. In  an action for damages for personal injuries, where the evi- 
dence showed that the machine was an ordinary circular saw, 
which was securely fastened on a table five feet square and 
worked all right, and that there was nothing requiring special 
instruction, and that plaintiff was injured by running his 
hand under the table to clean out the sawdust box, without 
looking where he put i t  and could have easily seen the saw 
whirling under the table by stooping down and looking: Held, 
the court erred in overruling a motion of nonsuit. Mathis v 
dlfg. Co., 530. 

CONVERSION. 
1. I n  an action for the unlawful conversion of the proceeds of cer- 

tain buggies alleged to have been receivec udder a co:.tract 
of consignment, where the complaint sets out the entire trans- 
action and defendant makes no point of the fact that  his prom- 
issory notes given for the price of the buggies, are not tend- 
ered a t  the trial, but simply denies that  he received the buggies 
upon the contract, and the jury have found the issue against 
him, his contention that plaintiff can not retain his notes and 
a t  the same time prosecute an action against him for the 
amount received by him as agent, is without merit. Buggy 
Go. v. Dukes, 393. 

CORPORATION COMMISSION. 
1. Under subhead 15, section 2, chapter 164, Laws 1899, author- 

izing the Corporation Commission to require the construction 
of sidetracks to industries when the revenue accruing from 
such sidetrack is sufficient within five years to pay the ex- 
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CORPORATION CO&IMISSIOE-Conti~med. 
penses of its constructio~k, an order requiring the railroad to 
construct a spur siding for the use of a lumber plant to hold 
four cars, about one and a quarter miles from a station, is not 
unreasonable, where i t  'appears that the lumber shipped from 
said siding in two years would yield a revenue of $6,000 to 
the railroad, and the cost to the defendant of constructing i t  
( the  grading and crossties being furnished by the lumber 

company) would be about $200. Gorporatio~ Commission v. 
R. R., 239. 

CORPORATIONS. See "NunicipaI Corporations." 

COUNTY COMMISSIONERS. See "Roads" ; "Taxation." 
COUNTERCLAIM. See "Pleadings." 

COURSE AND DISTANCE. See "Boundaries"; "Processioning"; 
"Deeds." 

COURTS, POWER OF. 
1. This Court has unquestioned power to set a verdict abide when 

there is no evidence to support it. Broum v. Power Go., 333. 
2. An agreement empowering the judge to sign judgment "out of 

term," gave him no power after the adjournment of the term to 
hear and pass upon a motion to set the verdict aside. Kaowles 
o. Sauage, 372. 

3. Judicial sales are only conditional and are not complete until 
they have been reported to and confirmed by the court; and 
the bid may be rejected and the sale set aside, if, in the exer- 
cise of i t s  sound discretion, the court should think proper t~ 
do so. Harrell u. Blythe, 415. 

4. This Court has no power to review the conclusions of fact as 
found by the referee and sustained by the judge, unless i t  ap- 
pears that such findings have no evidence to support them. 
Boyle 1;. Btallings, 524. 

COVERTURE. See "Limitation of Actions"; "Married Women, Con- 
tracts of"; "Justices of the Peace." 

CURTESY. See "Husband and Wife." 

CUSTOM. 
1. Where the defendant was permitted to prove the custom of the 

conductor in regard to taking up tickets and checking pas- 
sengers from all stations, the testimony of witnesses that this 
conductor had on previous occasions called upon each of them 
for a ticket after i t  had been surrendered to  him, mas com- 
petent for the purpose of rebutting this custom and showing 
its fallibility. Parrott  v. R. R., 546. 

DAMAGES. See "Telegraphs"; "Eminent Domain"; "Market Value." 
1. I n  an action for the price of cotton sold, the loss in weight 

should not have been deducted in assessing the damages, as i t  
appears from the defendant's letter that  a loss "not to  exceed 
three pounds per bale from the invoice weight" was to be al- 
lowed. Wilson u. Cottoa Mills, 52. 

2. In  an action to recover insurance premiums, where the verdict 
establishes the fact that  the insurance was obtained by the 
false representation of defendant's agent, the measure of re- 
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DAMAGES-Contimaed. 
lief is the amount paid ~ i t h  interest. Caldzuell v. Insurance 
Go., 100. 

3. On the question of damages, the court correctly instructed the 
jury that  if. the conductor maliciously or with wanton reclc- 
lessness carried the plaintiff by her station, or if he maliciously 
or wantonly mistreated and humiliated her, they could assess 
punitire damages. Hutchinson v. R. R., 123. 

4. Under section 1963 of the Code, when a passenger is carried by 
his station, he is entitled to damages, and this, though there 
is no bodily harm, or actual damages. Smith v. R. R., 130 
N. C., 304, overruled. Hutchinson v. R. R., 123. 

5 .  The general rule in the law of damages is that all damage re- 
sulting from a single wrong or cause of action must be re- 
covered in one suit. E2ler e. R. R., 140. 

6. Where the defendant did not know of the intended marriage, 
the male plaintiff has no cause of action for the defendant's 
negligence in the delivery of the fenze plaintiff's baggage con- 
taining her trousseau. I n  this case the damage claimed was 
not in the contemplation of the parties and too remote. Eller 
c. R. R., 140. 

7. In  an action against a railroad for a n  alleged wrongful ejection, 
to entitle a passenger to punitive damages, his expulsion from 
the train must be attended by such circumstances as  tend to 
show rudeness, insult, aggravating circumstances calculated 
to humiliate him. Ammom v.  R. R., 196. 

8. When, for the purpose of meeting and providing for a public 
necessity, the citizen is compelled to sell his property or per- 
mit it to be subjected to a temporary or permanent burden, 
he is entitled by way of compensation, to i ts actual market 
value. Brown v. Power Go., 333. 

9. If a tract of which the whole or a part  is taken for a public 
use, possesses a special value to the owner, which can be 
measured by money, he is entitled to have that value consid- 
ered in the estimate of compensation and damages. Brown v. 
Power Go., 333. 

10. The Court properly submitted to the jury the evidence tending 
to show that plaintiff had water on the river to be considered 
as an element of value. Brown v. Pozoer Go., 333. 

11. Where the defendant consented to the cancellation or rescission 
of the original contract, in consideration of a submitted con- 
tract, his right to recover damages which had occurred prior 
to such rescission was waived or surrendered. Lipschtx v. 
Weatherly, 365. 

12. In  an action for damages for breach of warranty, where de- 
fendant's evidence was material to be considered by the jury 
upon the issue in regard to damages, a charge, that  the jury 
might consider this evidence in making up their minds as  to  
whether there was a warranty and a breach thereof, is reversi- 
ble error. Bmith u. Newberry, 385. 

13. A common carrier must serve the public without discrimination 
and sell i ts tickets and-accommodations in the order of appli- 
cation, and i t  is liable for an action of damages for a wrong- 
ful refusal, and, in addition, for the indignity, vexation and 
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disgrace, if there is any evidence of such. Pattersoh v. Bteam- 
skip Co., 412. . 

I n  action brought in 1903 to recover permanent damages caused 
by the negligent widening of defendant'@ canal, where i t  ap- 
peared that the entire wrong was done in 1898 and 1899, the 
action was barred under Revisal, section 395, subsection 3. 
Cherry v. Canal Go., 422. 

I n  an action for damages for trespass committed in cutting tim- 
ber, where the plaintiff relied alone on constructive possession 
arising out of its paper title which i t  alleged covered the 
land upon which the cutting was done, and where the jury 
found that the defendant had not trespassed and therefore 
that the plaintiff had no title to the locus in quo, this finding 
of the jury and the judgment of the Court in accordance there- 
with are a complete bar to a motion in the action by plaintiff 
for the assessment of damages claimed by him to have accrued 
from a continuance of the same alleged trespass since the 
action was committed, and this is true, though the plaintiff 
recovered nominal damages by reason of an agreement of coun- 
sel admitting a technical trespass. Lumber Co. v. Lumber 
Co., 437. 

While the act of entering upon land and cutting timber consti- 
tutes a continuing trespass for which successive actions may be 
brought, the plaintiff recovering damages in each to the date 
of his writ, yet this principle does not apply, so as to pre- 
vent a bar, where the plaintiff has failed to prove the unlawful 
entry or to show his possession, either actual or constructive, 
of the land upon which he alleges the defendant trespassed. 
Lumber 00. v. Lumber Co., 437. 

In  an action to recover damages for breach of contract in failing 
to deliver goods having a market value, the general rule for 
the measure of damages is the difference between the contract 
price and the market value "at the time when and place where 
they should have been delivered." Hosiery Co. v.  Cottolt Mills, 
452. 

Where, by the terms of the contract, the goods are to be deliv- 
ered by instalments or a t  stated periods, the time of delivery 
will be the date for the  delivery of each instalment succes- 
sively, the damage being the aggregate of these differences es- 
timated as of these respective dates, and interest where al- 
lowed. Hosiery Co. v. Cotton Mills, 452. 

This rule generally obtains, though the last period for delivery 
had not elapsed when the action was brought or the cause 
tried. Hosiery Co. v. Cotton Mills, 452. 

Where, however, the date of delivery has been postponed. by 
agreement of the parties or a t  the request of the bargalnor 
and for his convenience, acquiesced in and assented to by the 
bargainee, in such case, the time of delivery will be at the sub- 
sequent date and the damages estimated as of that date.. Hos- 
iery Co. v. Cotton Mills, 452. 

An instruction, on the issue as to damages, that the jury, having 
determined the decreased earning capacity for a year, must 
multiply that sum by the expctancy of the plaintiff as fixed 
by mortuary tables, is erroneous, in that i t  makes the mort- 
uary tables conclusive as to the plaintiff's expectancy. Bledge 
v. Lumber Co., 459. 334 
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DA4MAGES-Continzced. 
22. I n  a n  action for deceit in falsely securing the execution of a 

deed, conveying timber which was reserved, where the defend- 
a n t  requested the court to  instruct  the jury tha t  the extent 
of his liability was the "market" value of the timber a t  the 
date of the deed, there was no error committed in giving the 
instruction with the word "market" stricken out, the court 
saying, t h a t  while the market value should be considered as . 
evidence of i ts  value, i t  should not control-the question was 
mhat was i t s  real value. Grzffin v. Lwmber Go., 514. 

23. When the right of a party is once violated. even In ever so small 
a degree, the injury, in the technical acceptation of tha t  term, 
a t  once springs into existence and the cause of action is  com- 
plete. The recovery in such a case will embrace all damages 
resulting from the wrongful act. Mast v. Rapp, 533. 

24. Where the wall of a city reservoir was undermined and fell, by 
reason of i ts  fault)- construction, on the lot of defendant's in- 
teqtate and struck her house, the first injury was sustained 
and the wrong mas complete just as  soon as  the wall fell and 
struck her house, and her cause of action immediately arose 
for all  ensuing damage of which the injurious act  was the ef- 
ficient cause. Mast o. Rapp, 533. 

25. If the injury developed in the lifetime of defendant's intestate, 
who was killed in the house and the damage fo l lo~~~er l  in an 
unbroken sequence as the direct and proximate result of it, the 
defendant administrator is entitled to recover the fund paid 
by the city for the property destroyed belonging to his intes- 
tate. Xnst  c. Sapp,  533. 

26. If the destruction of the house and the death of tlie intestate 
occurred a t  one and the same instant of time, the heir would 
not be entitled to the fund in dispute. Mast v. Supp, 533. 

27. I n  a n  action to recover damages for wrongful ejection, where 
the evidence showed tha t  the plaintiff, who was a passenger, 
was wrongfully put off the defendant's t ra in  a t  night in the 
country, and tha t  the conductor and brakeman took hold of 
him and forcibly ejected him in the  presence of other passen- 
gers, and tha t  the conductor was rude, stern, harsh and 
humiliating in his demeanor towards plaintiff, the court did 
not err  in submitting the assessment of punitive damages to  
the jury. Parro t t  v. R. R., 546. 

28. I n  an  action for damages for the negligent burning of plain- 
tiff's factory, evidence tha t  plaintiffs had a contract t o  deliver 
a certain number of crates a t  a fixed profit; tha t  they had on 
hand the material to complete this contract a t  tllc date of t h e  
fire, and tha t  i t  was impossible to  replace this material, was 
competent to  be heard by the jury upon the issue of damages. 
Johnson o. R. R., 574. 

29. When the cause of action is  based upon a wrongful invasion of 
plaintiff's rights of person or property, he may recover all 
such damages, either direct or consequential, as  flow naturally 
and proximately from the trespass, whether they could or 
could not have been anticipated. Johnson Y. I t .  R., 5'74. 

30. Where the profits lost by defendant's tortious conduct, proxi- 
mately and naturally flow from his act and are  reasonably def- 
inite and certain, they are recoverable; those which are specu- 
lative and contingent, are not. Johnston v. R. R., 574. 
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DEATH. 
1. Where a cause of action for damages to land accrued in  the life- 

time of the testator or intestate, or in other words, the injury 
was committed during tha t  time. i t  survives to his executor or 
administrator; if i t  was committed after his death, the right 
of action would belong to  tlie heir or devisee. Mast c. Sapp. 
533. 

2. If tlie injury developed in the lifetime of defendant's intestate, 
who was killed in the house and the damage followed in an un- 
broken sequence as  the direct and proximate result of it, the 
defendant administrator is entitled to recover the fund paid 
by the city for the property destroyed belonging to his intes- 
tate. Xast  v. Sapp, 533. I 

3. I11 a contest between the heir and the personal representative to 
determine the rightful claimant to a fund paid by the city for 
destroying the intestate's house by its reservoir falling and 
crushing it, the question is  not whether the intestate survived 
the destruction of her property, but whether the  injury was 
committed before or after her de8th. Zfast v. Sapp, 533. 

4. If the destruction of the house and the death of the intestate 
occnrred a t  one and the same instant of time, the heir would 
not be entitled to the fund in dispute. Mast c. Sapp, 533. 

DECLBRATIOKS AGAINST INTEREST. 
1. A declaration against  interest made by a par ty  in possession 

in  disparagement of his title is competent against the defendant 
who claims under him. Norcuvk v. Savage, 472. 

DECLARATIONS AS TO BOUYDARIES. See "Boundaries." 

DEEDS. See "Boundaries"; "Ejectment." 
1. Whenevei a natura l  boundary is  called for in a patent or deed, 

the line is  to terminate a t  it, however wide of the course 
called for i t  may be, or however short or beyond the distance 
specified. Hill v. Dalton, 9. 

2. Whenever i t  can be proved tha t  there was a line actually run by 
the surveyoz, was marked and a corner made, the party claim- 
ing under the patent or deed shall hold accordingly, notwith- 
standing a mistaken description of the land. Hill v. Dalton, 9. 

3. I n  an action to  set aside a deed for mental incapacity and fraud, 
under a finding tha t  one of the defendants was a p u r c h a w  
from his co-defendant for value and without notice of the men- 
t a l  incapacity of the grantor, and also without notice of any 
fraud of his co-defendant in procuring the deed, the plaintiff 
could not proceed further against such defendant and the 
cause was properly continued against the other defendant 
upon the theory tha t  he is liable for the value of the land, 
less the amount paid by him therefor. Sprznkle c. Wellborfi, 
163. 

4. I n  an actiou to  set aside a verdict for mental incapacity, where 
i t  appears tha t  the defendant was a kinsman and neighbor of 
the grantor and had known her all his life, and tha t  a t  the 
time she made the trade with him, she was wild and hardly 
seemed to  know her whereabouts, tha t  he procured the deed 
away from her home, having taken her am-ay from those who 
could have advised her and falsely stated tha t  he was going 
on another matter, tha t  she suddenly changed her mind and 
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was so weak as  to be completely subjected to his power and 
dictation: Held, this evidence is sufficient to  support the finding 
tha t  the defendant had notice of the grantor's incapacity a t  
t l ~ p  time she made the deed to him, the jury nqt being bound by + 

his statement tha t  he did not know she was Insane. Sprinkle 
u. TVellborn, 163. 

5. I n  an  action to  set  aside a deed for mental incapaci t~  and for 
fraud, the finding of the jury tha t  the grantor did not have 
sufficient mental capacity and tha t  the grantee had notice of 
this fact, is sufficient to  invest the court with the power and to 
induce i t  to  set aside the deed, if no real injustice is  done to  
the grantee and no superior equity has intervened in favor of 
a third party, the granting of the relief resting in the sound 
discretion of the court. Bprinkle a. Wellborn, 163. 

6. I n  an action to set aside a deed for mental incapacity, the rec- 
ord in the case in which plaintiff's marriage was annulled on 
the ground tha t  she did not have sufficient mental capacity to  
enter into the contract of marriage mas incompetent as sub- 
stantive testimony and properly excluded. Sprinkle v. Well- 
boln, 163. 

7. I n  an action to  set aside a deed for mental i ncapac i t~  and for 
fraud where the jury found tha t  there was not only a want 
of mental capacity, but t ha t  defendant knew of i t  and tha t  
he obtained the land a t  an undervalue, an issue as  to  fraud was 
not essential to  warrant a judgment against the defendant for 
the difference between the price for the land and i t s  value, and 
the action of the court in striking out the answer of the jury 
to  the issue as  to fraud and substituting one of i ts  own re- 
sulted in no legal TTrong to  the defendant. Sprinkle e. Well- 
bol-n, 163. 

8. Where the lines or corners of an  adjoining tract  are called for 
in a deed or patent, the lines shall be extended to them with- 
out regard to  distance, provided these lines and corners be 
su%cient!y established, and tha t  no other departure be per- 
mitted from the words of the patent or deed, than such as  
necessity enforces or a true construction reiideis necessary. 
Fincannon v. Sudderth, 246. 

9. Under the above rule, the words in a deed, "being a corner of a 
tract  owned by S, and known as  the J tract, and runs west 
with the line of the S t rac t  228 poles to a stake in the old D 
line," control the other contradictory calls for.  a "rock," etc., 
there being no evidence as  to  how the rock came to  be a t  the  
point or how long i t  had been there. Fincannon v. Sudderth, 
246. 

10. The rule t ha t  whenever i t  can be proved tha t  there was a line 
actually run by the surveyor, was marked and a corner made, 
the party claiming under the deed shall hold accordingly, not- 
withstanding a mistaken description of the land in the deed, 
presupposes t h a t  the deed is  made in pursuance of the survey, 
and tha t  the line marked, and the corner t h a t  was made in 
making the survey was adopted and acted upon in making the 
deed. Pincannon v. Suclderth, 246. 

11. When the line of another t rac t  of land which is  known and es- 
tablished is  called for in a grant  or deed, i t  will control a call 
by course and distance. Whitaker v. Cover, 250. 
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12. Ordinarily, the number of acres mentioned in a deed constitutes 
no par t  of the description, especially when there are specifi- 
cations and localities given by which the land may be lo- 
cated. Whitaker v. Cover, 280. 

13. I n  an  action to vacate a deed on the ground of mental incapacity. 
there was no error in refusing plaintiff's prayer tha t  "it re- 
quires more mental capacity to  execute a deed than a will and 
while i t  is  sufficient proof to  show t h a t  a person lcnows the  
nature of the property he undertakes to  will away and to 
whom he wills it, t ha t  amount of mental capacity alone will 
not be sufficient in a person undertaking to execute a deed." 
Bond v. Manufactu~.ing Co., 381. 

14. To execute either a will or a deed the party must have sufficient 
mental capacity to  understand what property he is disposing 
of, the person to whom he is  giving or selling, and the pur- 
pose for which he is  disposing of the property. Bond v.  Manu- 
facturing Go., 381. 

15. A deed to the  right of way gives a railroad no more rights than 
i t  would have acquired by condemnation. Xheparcl v.  R. R., 
391. 

16. Where a deed to the wife, who bought and paid for the land, 
was stolen or lost without registration, and after her death her 
husband procured another deed to  be executed to  himself, the 
husband held the land, by implication of law, as trustee for 
their children, subject to  his life estate as  tenant by the 
curtesy. Korcurn v. Xavage, 472. 

17. Upon the death of the last  survivor of a board of trustees named 
in a deed for property to be used as  a "Baptist church and 
for the education of the youths of the colored race." their suc- 
cessors will be appointed under Revisal, section 1037, by the  
clerk of the court. Thomton v. Harris, 498. 

18. Where a deed conveyed property "in t ru s t  for purposes of a 
schoolhouse for the education of freedmen and children irre- 
spective of race," a lease of the property by the trustees for 
200 years "to be used as  a Baptist  church and for the educa- 
tion of the youths of the colored race," is  wholly unauthorized 
and in violation of the power conferred by the deed. Thorn- 
ton v. Harris, 498. 

19. Before signing a deed the grantor should read it, or, if unable to 
do so, should require i t  to  be read to  him, and his failure t o  
do so, i n  the absence of any fraud or false representation as  to  
i t s  contents, is negligence, for the  result of vhich the  law 
affords no redress, but when fraud or any device is resorted to 
by the grantee which prevents the  reading, or having read, the 
deed, the rule is  different. Grifin v. Lumber Co., 514. 

20. Where, by the first contract to  convey, a party acquired abso- 
lutely the entire estate in one-half of a t rac t  of land, and by 
the second contract he was given one-half interest subject to  a 
life estate in t ha t  tract  and other land, and took a deed in 
execution of the last  contract, and thereupon entered into pos- 
session of the land and conveyed a pa r t  of it, the last contract 
and deed must be regarded a s  a substitute for the first con- 
t rac t  and as a rescission of i t ,  the two transactions being 
wholly irreconcilable, and those claiming under him must abide 
by i ts  terms. Redding v. Vogt, 562. 
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DEFECT OF PARTIES. See "Parties"; "Judgments." 
DEFECTIVE APPLIANCES. See "Master and Servant"; "Railroads." 
DELIVERY. See "Reasonable Time" ; "Contracts" ; "Damages." 
DEMURRER. See "Pleadings." 

DESCENT AND DISTRIBUTION. See "Statute of Distribution." 
1. Laws 1866, chapter 40 (Code, section 1842), fixed the martial 

relations of former slaves, who were living together as man 
and wife, providing that those who thus cohabited a t  the 
date of the ratification of the act should be deemed to have 
lawfully married, with a provision for acknowledgment before 
the clerk or justice of the peace. Bettis v. Avery, 184. 

2. Laws 1879, chapter 73 (Code, sec. 1281, rule 13), legitimates 
the plaintiff, the child of colored parents, who was born be- 
fore 1 January, 1868, and merely extended the child's right of 
inheritance to the estate of the father, which was before that 
restricted to the estate of the mother, but i t  does not transmit 
any title to the plaintiff, who is claiming the land in dispute 
as heir of an illegitimate first cousin. Bettis u. Avery, 184. 

3. The plaintiff, who is a legitimate and is claiming under a col- 
lateral kinsman of her mother, is excluded from any benefit, 
Code, section 1281, Rule 9, which refers only to a lineal 
descendant from a mother to  her illegitimate child and its 
descendants and not to any collateral descendant from. her 
kindred to the child as her representative. Bettis v. Awry, 
184. 

4. The last clause of rule 9, section 1281 of The Code, excludes the 
right to inherit, as the representative of an illegitimate mother, 
any part of the estate of the latter's kindred, either lineal or 
collateral. Bettis v. Avery, 184. 

5. The plaintiff, a legitimate, who does not claim directly from a 
brother or sister, or from the issue or heirs of either, but 
from an illegitimate first cousin, comes within neither the let- 
ter nor the reason of Code, aection 1281, Rule 10. Bettis v. 
Avery, 184. 

6. By virtue of the provisions of the Act of 10 March, 1866, the 
relation of man and wife existing between former slaves, if 
continued until the passage of the act, culminated into a valid 
marriage and was legalized by the statute. Xelson v. Hun- 
ter, 598. 

7. The Act of 10 March, 1866, has a retroactive effect so as to legal- 
ize the relation from the beginning of it, thereby legitimatizing 
all of the offspring of the cohabitation born during the entire 
period, and conduct after the passage of the act could not 
render the offspring of the union illegitimate. Nelson v. Hun- 
ter, 598. 

8. It was competent for the defendants to prove that  after the war 
and prior to 10 March, 1866, S returned to his former home 
and lived and cohabited with his former slave wife, but they 
could not prove this by general reputation. Xelsorz v. Hurt- 
ter, 598. 

9. There are two essential conditions of the Act of 1879, to wit: d 
cohabitation subsistin a t  the birth of the child and the uater- 
nity of the party frbr;? whom the property claimed is dekved. 
Nelson v. Hunter, 598. 
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DESCRIPTIONS. See "Deeds"; "Boundaries." 
DEVABTAVIT. See "Executors and Administrators." 
DILIGENCE. 

Where a cause was removed a t  a party's request and he made no 
inquiry of the justice, to whom i t  was removed, as to when i t  
would be tried, but relied upon the assurance of the officer of 
the court for such information, this was not due. diligence. 
Bullard v. Edwards, 644. 

DISPEKSARIES. 
1. The Act of 1903, chapter 538, which establishes a road system 

and appropriates to  the road fund one-half the net proceeds of 
all dispensaries "now established or hereafter established" in 
Korthampton County, applies to the dispensary established at 
Jackson under Laws 1899, chapter 189, providing that  one- 
third of the net proceeds shall go to the town and two-thirds 
to the public schools of the township. Crocker v. Moore, 429. 

2. The power of the General -4ssembly over dispensaries in their 
creation, abolition and the application of their net proceeds is 
plenary. Crocker v. Moore, 4.29. 

3. The provisions in the Act of 1903. appropriating to the road 
fund one-half of the net proceeds of the dispensary, is valid and 
the money should be paid to the road fund, even though other 

, parts of the act were unconstitutional. Crocker v. Xoore, 429. 

DISTRIBUTION, STATUTE OF. See "Statute of Distribution." 
DOCKETING APPEALS. See "Appeal and Error." 

DOWER. 
1. The right to dower does not attach to the lands of the husband 

unless he was seized during the coverture, and the husband 
must have an estate of inheritance. Redding v. Vogt, 562. 

2. Dower is 'not allowed in estates in reversion or remainder ex- 
pectant upon an estate of freehold; and hence, if the estate of 
the husband be subject to  an outstanding freehold estate, which 
remains undetermined during the coverture, no right of dower 
attches. Redding v. Vogt, 562. 

3. The actual possession of land does not in itself constitute seizin. 
Reddilzg v. Vogt, 562. 

EASEMENT. See "Railroads." 
EJECTMENT. See "Deeds." 

1. In  an action to recover lands and for damages for a trespass 
thereon, where the defendant denied the allegations of the 
complaint and alleged mutual mistake as a foundation for 
correcting the deed, but no issue was submitted by the court 
or tendered by the defendant upon this equitabIe defense, i t  
wad error to admit evidence of the alleged mistake. M a w -  
factwing Co. v. Cloer, 128. 

2. I n  an action of ejectment, i t  makes no difference whether the 
defendant has any title or not, for the plaintiff can succeed 
only on the strength of his own title as being good against the 
world or good against the defendant by estoppel. Bettis v. 
Avery, 184. 

3. I n  an action for the recovery of lan'd, if the defendant wishes to 
disclaim as to any portion of the locus irc quo and put in issue 
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EJECTMENT-Comtinued. 
the title to only a specific portion, he should do so in his 
answer. Crawford v. Masters, 205. ' 

4. I11 a n  action for the recovery of land the judgmentamust follow 
and conform to the verdict in designating the extent of the 
recovery, and must be rendered for the premises described in 
the complaint. Crawford v. Nasters, 205. 

5. Chapter 773, Laws 1905, by doing away with the necessity of 
proving that  title to land in Hertford County is out of the 
State, does not go further and provide that the title should be 
presumed to be in any person who may bring suit and exhibit 
a perfect chain of deeds without any proof of title, but the 
claimant must also show by proof sufficient in law for that 
purpose, that he has in some way acquired the title. Nitohell 
v. Garrett, 397. 

6. The plaintiff's contention that under Laws 1905, chapter 773, 
his title was superior to that of the defendant because his 
deeds were older in date, is not sound. ;Mitchell v .  Uar- 
rett, 397. 

7. An instruction that the jury should not consider any declara- 
tions made by the husband of the fenze plaintiff unless they 
find that  such declarations were authorized by her, is correct, 
where the husband had neither then nor a t  the trial  interest in 
the land in controversy, and is only joined because his wife is 
plaintiff. Daugherty v. Taylor, 446. 

8. The contention that the husband's declarations are competent 
against him as a cestui que trust, in possession, is without 
merit, where neither the plaintiff nor the defendant derive 
their title from him, nor is he setting up any title to himself. 
Daugherty v. Taylor, 446. 

9. A declaration against interest made by a party in possession in 
disparagement of his title is competent against the defendant 
who claims under him. Norcum v. Bavage, 472. 

EJECTIOK. See "Railroads." 

ELECTION. 
Where a husband and wife owned a tract of land by entireties, and 

the husband died, leaving a will giving his wife a life estate 
in said tract and also in two stores and lot, and his entire 
personal estate valued a t  $200, and after her death the same 
property was given to their children, and the wife proved the 
will and qualified as  executrix and took into her possession the 
personal estate and occupied the lafld for nine years until her 
death, such conduct was an election to claim under the will 
and her administrator, eight years after her death and against 
the consent of her real representative, will not be permitted to 
make an election for her to claim against the will by simply 
filing a petition for the sale of said tract of land to make 
assets to pay her debts. Hoggard v. Jordan, 610. - 

ELECTION OF REMEDIES. See "RemecTies." 

ELECTIONS. , 

1. Under section 7, chap'ter 233, Laws 1903, which provides that  
"it shall be the duty of the governing body of any city or 
town, upon the petition of one-third of the registered voters 
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therein, who were registered for the preceding municipal elec- 
tion, to order an election," only those persons are entitled to 
sign the petition, who, besides being lawfully regjstered, upon 
possessing the necessary qualifications, have further paid the 
poll tax (if liable for poll tax under Art. V, section 1, of the 
Constitution). Pace v. Raleigh, 65. 

2. The General Assembly can prescribe such terms as i t  thinks 
proper as a prerequisite to ordering an election. Pace v. 
Raleigh, 65. 

3. An order dissolving a restraining order, which had been granted 
until the hearing, against a tax levied by virtue of an election, 
authorizing a special school tax, will not be reserved where the 
evidence was conflicting and the judge found as facts that  one- 
fourth of the freeholders of the district signed the petition for 
the election and that a majority of the voters voted in favor 
of the special tax, and that  while there were some irregulari- 
ties in holding the election and recording the result, they were 
not of such nature as to vitiate the election. Hyatt v. De- 
Hart, 270. 

4. Working the roads is a necessary expense, and the act author- 
izing the county commissioners to levy a tax for such purpose 
without a vote of the people is valid under Article VII, sec- 
tion 7, of the Constitution. Crocker v. Moore, 429. 

ELECTRIC PLANTS. See "Municipal Corporations." 

EBSINENT DOMAIN. 
1. When, for the purpose of meeting and providing for a public 

necessity, the citizen is compelled to sell his property or per- 
mit i t  to be subjected to a temporary or permanent burden, he 
is entitled by way of compensation, to its actual market value. 
Brown v. Power Co., 333. 

2. The market value of property is the price which i t  will bring 
when i t  is offered for sale by one who deaires, but is not obliged 
to sell it, and is bought by one who is under no necessity of 
having it. I n  estimating its value all the capabilities of the 
property and all the uses to which i t  may be applied or for 
which i t  is adapted may be considered and not merely the con- 
dition i t  is in a t  the time and the use to which i t  is then z 

applied by the owner. Brown v. Power Go., 333. 
3. If a tract of which the whole or a part is taken for a public use, 

possesses a special value to the owner, which can be measured 
by money, he is entitled to have that value considered in the 
estimate of compensation and damages. Brown v. Power Go., 
333. 

4. The court properly submitted to the jury the evidence tending 
to show that plaintiff had water power on the river to be con- 
sidered as an element of value. Brozon v. Power Go., 333. 

5. The condemnation for the purpose of building and operating a 
railroad did not deprive the plaintiff of the use of her land 
except to the extent that i t  was necessary for the operation of 
the road. For any additional burden she was entitled to com- 
pensation to be measured with reference to the limited ease- 
ment of the railroad. Brown v. Power Co., 333. 
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EMINENT DOMAIN-Contkued. 
6. Bn essential and elementary condition precedent annexed to the 

exercise of the power of eminent domain is that the owner of 
the property, who is compelled to surrender it, shall have full 
compensation. Brown v. Power Co., 333. 

7. A deed to the right of way gives a railroad no more rights than 
i t  would have acquired by condemnation. Shepard v. R. R., 
391. 

EMPLOYER AND EMPLOYEE. See "Contracts"; "Master and Ser- 
vant"; "Railroads"; "Negligence." 

ENDORSEMENTS. See "Negotiable Instruments." 

ENTIRETIES, TEh-ANTS BY. 
i. In  an action brought by'the husband alone for damages to land 

which had been conveyed to the husband and wife and which 
they held by entireties, the wife was not a necessary party 
West v. R. R., 620. 

2. The husband is entitled during coverture to the full control and 
the usufruct of land held by entireties to the exclusion of the 
wife. West u. R. R., 620. 

ENTRIES AKD GRANTS. See "Cherokee Lands." 
1. In  an action for trespass commenced in 1902, in which defend- 

ants ask to have plaintiff declared trustee of the legal title for 
them, where plaintiff claims under an entry laid and surveyed 
in 1859, grant issued in 1867, and registered in 188'4, and de- 
fendants claim under an entry laid in 1854, surveyed in 1855, 
entry price paid in 1858, and grant issued and registered in 
1896: Held, that  the defendants are barred under section 158 
of The Code. MeAden v. Palmer, 258. 

2. The registration of the plaintiff's grant in 1884 vested the legal 
title in him and was constructive notice to all the world that 
he claimed the land as his own. &foAden v. Palmer, 258. 

3. If the defendants had shown possession of the land, their delay 
of eighteen years in suing would not have precluded them from 
seeking the aid of the court in converting the plaintiff into a 
trustee for their benefit, but as they show no such possession, 
they have slept on their rights too long. YeAden v. Palmer, 
258. 

4. A status is established between the State and an enterer of the 
Cherokee Lands by which he becomes a purchaser; the enterer 
of other lands acquires a mere option to buy. Prazier a. Gib- 
son, 272. 

5. To raise a presumption of a grant i t  is not necessary that  the 
possession adverse to the State should be continuous or unceas- 
ing. I t  is sufficient if i t  is any possession adverse to the 
State and shown to exist the length of time prescribed by the 
statute of limitation. Bullard v. Hollingsworth, 634. 

EQUITABLE ACTIONS. 
1. Section 158 of The Code covers all causes of action equitable or 

legal, not otherwise provided for. It bars the assertion of an 
equity as well as any other cause of action, unless there are 
circumstances which take the case out of the statute. McAden. 
v. Palmer, 258. 
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EQUITABLE ACTIONS-Continz~ed. 
2. I n  cases purely equitable in their nature, if a n  acbount has been 

taken and report made, the  pl?intiff will not be allowed t o  
suffer judgment of nonsuit. Boyle v. Stallilzgs, 524. 

ESTATES. See .'Remainders and Reversions"; "Dower"; "Reservation 
to a Stranger"; "Entireties, Tenants 'by." 

ESTOPPEL. See "Judgments." 
1. A judgment is an  estoppel as to  the issues raised by the plead- 

ings, and which could be determined in t ha t  action and not 
only as  to those actually named in the judgment. Bunker v. 
Bunker, 18. 

2. This doctrine of estoppel does not extend to any matters which 
might hzve been brought into the I i t iga t io~,  or any cause of 
action which the plaintiff might have joined, but which in fact 
is neither joined nor embraced by the pleadings. Bunker v. 
Bunker, 18. 

3. In  an action for damages for mental anguish alleged to  have 
been suffered by the plaintiff, by the negligent delay in deliver- 
ing her valise containing her trousseau, whereby her wedding 
had to be postponed, where i t  appeared t h a t  she had already 

.sued the defendant in an  action for nondelivery of her valise 
and damage to the property, and tha t  the suit  was settled, she 
is precluded by the former settlement, from claiming any dam- 
age for mental anguish in this action, if any such right she ever 
had. Eller v. R. R., 140. 

4. In a n  action of ejectment, i t  makes no difference whether the 
defendant has any t i t le or not, for the plaintiff can succeed 
only on the strength of his own ti t le as  being good against the 
world or good against the defendant by estoppel. Bettis v. 
Averq, 184. 

5. I n  order to  derive any benefit from a former judgment as  a bar 
to the prosecution of a pending suit, such judgment, even in 
actions before a justice of the peace, must be specially pleaded 
and will not be considered under t he  plea merely denying the 
indebtedness alleged in the complaint. Smi th  v. Lumber 
Go., 375. 

6. A judicial determination of the issues in one action is a bar to  a 
subsequent one between the same parties having substantially 
the same object in view, although the form of the lat ter  and 
the precise relief sought is different from the former. Lumber 
Go. v. Lumber Go., 437. 

7. While the act of entering upon land and cutting timber consti- 
tutes a continuous trespass for which successive actions may 
be brought, the plaintiff recovering damages in each to  the date 
of his writ, yet this principle does not apply, so as to  prevent 
a bar, where the plaintiff has failed to  prove the unlawful 
entry or to show his possession, either actual or constructive, 
of the land upon which he alleges the defendant trespassed. 
Lumber Co. v. Lumber Go., 437. 

8. I n  an  action for damages for trespass committed in cutting tim- 
ber, where the plaintiff relied alone on constructive possession 
arising out of i ts  paper title which is alleged covered the land 
upon which the cutting was done, and where the jury found 
tha t  the defendant had not trespassed and therefore t ha t  the 
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plaintiff had no title to  the locus irt quo, th is  finding of the 
jury and the judgment of the court i n  accordance therewith 
are  a complete bar to  a motion in the action by plaintiff for 
the assessment of damages claimed by him to have accrued 
from a continuance of the same alleged trespass since the 
action was commenced, and this is  true, though the plaintiff 
recovered nominal damages by reason of an  agreement of coun- 
sel admitting a technical trespass. Lumber Co. v. Lumber 
Co., 437. 

9. I n  a n  action to compel specific performance of an  option on 
land, where i t  appears t ha t  the plaintiff was arranging to raise 
the  money within €he time required by the option, when he 
was requested by the defendant t ha t  a postponement was de- 
sired for a year and the plaintiff agreed to  the proposition and 
within the time fixed by the postponement, went to  the de- 
fendant and tendered the amount. and the same was refused: 
Held, the defendant is  estopped from pleading the s ta tu te  of 
frauds or from denying his obligation and the plaintiff is enti- 
tled to  specific performance. Alston u. Connell, 485. 

10. Where all the facts which go t o  make ou t  a n  estoppel are  set 
out  in the pleadings, the estoppel i s  sufficiently pleaded, 
though i t  is not claimed a s  a n  estoppel i n  terms. Alstolt v. 
Connell, 485. 

11. An action by the plaintiff on the notes of the  defendant for the 
purchase price of certain machines, pursued t o  judgment and 
uncollected, i s  not  a bar to a n  actlon t o  recover damages for 
fraud and deceit on the pa r t  of the defendant in procuring 
the  sale. Machino Co. v. Owings, 503. . 

12. The doctrine of election is  based on the  theory tha t  there are 
inconsistent r ights or remedies of which a party may avail 
himself, and a choice of one is  held t o  be a n  election not to 
pursue the other, but the principle does not  apply to  co-exist- 
ing and consistent remedies. Machine Go. v. Owingg 503. 

EVIDENCE. See "Impeachment of Witness." 
1. The declaration of a person deceased, a t  the  time of the  trial, 

in regard to a corner or line in controversy, is competent, pro- 
vided the declarant had opportunity of knowing, had no inter- 
est  in making the declaration a t  the time and tha t  i t  was ante 
litenz motam. Hill  v. Dalton, 9. 

2. I n  a processioning proceeding, where the question in contro- 
versy was the locat~on of the R grant, and to  do this it was 
necessary to locate the Tvl grant, evidence to  show tha t  the lat- 
ter  was not properly located because i t  did not correspond with 
the  former, was properly excluded, a s  the  lines of the senior 
grant,  the controlling object, can not be established by the lines 
of the junior grant. Hill v. Dalton, 9. 

3. In  an  action against a city for personal injuries, where the evi- 
dence tended to show tha t  the  plaintiff was injured by falling 
through a culvert while walking along the  streets of the  city 
on a dark night and no lights on the street, tha t  the culvert 
was considerably worn and covered with dirt, t ha t  the top 
planks were worn, sagged and broken and could be seeen 
through and had been in  th is  condition for several weeks be- 
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fore the plainti8 was hurt, and that she had not noticed this- 
place before: HeJd, that there was error in directing a nonsuit. 
E'itxgerald v. Conoord, 110. 

4. While the plaintiff was operating a lapper in a cotton mill it 
became choked and he stopped i t  with the belt shifter and put 
his hand into the beater bars to get the cotton out, and the 
machine, by some unknown means, started and tore his arm 
off, and there was evidence that the belt shifter was wider 
than the belt and that a piece of wood had been put on to make 
it carnespmd with the width of the belt: Held, that the plain- 
tiff, npan the doctrine of res ipss loquitur, was entitled to 
h v e  his ease submitted to  the jyry. Ross v. Cotton Mills, 
115. 

'6, The doetrive of res ipsa laqudtur does not relieve the plaintiff 
of the burden of the issue, nor raise any presumption in his 
'favor. The fact of the accident furnishes merely some evi- 
8ence t o  go to the jury which requires the de£endant,"to go 
forward with his proof." Ross v. Cottort Mills, 115. 

6. In  an action for damsges for persanal injuries from a defective 
machine, i t  is essential to the plaintiff's recovery that there 
shall be evidence that the defendant had notioe, or could, by 
resaonable care, have known of such defect. Rass v. Cotton 
Mills, 115. 

7. I n  an action to rkcover lands and for damages for a trepass 
thereon, where the defendant denied the allegations of the 
complaint and alleged mutual mistake as a foundation for cor- 
recting ,the deed, but ao issue was submitted by the court or 
tende~ed by the defendant upon this equitable defense, it was 
error to admit evidence of the alleged mistake. M f g .  Co. v. 
Cloer, 128. 

8. "I an action against a telqgraplt company for damages for 
mental anguish where it  appears that the defendant delayed 
for twenty-eight hours to deliver to plaintiff the following 
telegram: "Come home a t  once. Your wife is bad off,* and 
that immediately upon its, receipt he started home, having 
be- informed of the delay, and on arrival found his wife very 
ill, that she continued SO for eleven weeks, and recovered: 
Eleld, there was some evidence of mental anxiety. Hamrick v. 
Telegraph Co., 151. 

9. I$ was error to permit the plaintiff to testify as  to a conver- 
sation about the telegram had with the agent of the defendant 
a t  the depot ten or fifteen minutes after the plaintiff received 
tl*e telegram, which was handed him by his employer. Ham- 
rick @. Telegraph Co., 151. 

80. What an agent says while doing a d s  within the scope of his 
agency is admissible as a part of the res gestm. What he says 
afterwards concerning his a d s  is hearsay and inadmissible. 
Hamrick ,v. Telegraph Co., 151. 

11. The tendering of witnesses by the defendant for the purpose of 
having their fees taxed as  eoets does not amount to the intro- 
duction of evidence within the meaning of the Buperior Court, 
rule 3, and does not take from the' defendant the right to 
open apd conclude the argumen-t. Brow* o. R. S., 154. 
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EVIDENCE-Comtinued. 
12. In an action to set aside a verdict for mental incapacity, where 

i t  a pears that  the defendant was a kinsman and neighbor 
of tRe grantor and had known her all hi8 life, and that a t  the 
time she made the trade with him, she was wild and hardly 
seemed t~ know her whereabouts, that he procured the deed 
away from her home, having taken her away from those who 
could have advised her'and falsely stated that he was going 
on another matter, that she suddenly changed her mind and 
was so weak a$ to be completely subjected to his power and 
dictation: Held, this evidence is sufficient to $upport the find- 
ing that the defendant had notice of the grantor's incapacity 
a t  the time she mode the deed to him, the jury not being bound 
by his statement that he did not know she was inwne. 
Sp&lcEe .v. WelEb~m, 163. 

13. A presumption of fraud is raised from a transaction with a 
person mon compos menfis, without the aid of any evidence of 
actual imposition, by the very nature of the transaction. 
SprCkle v. Wellborn, 163. 

14. Where a motion is made in this Court for a new trial for newly 
disgovered evidence, the Coqrt never discusses the facts on 
such motion, but simply awards or refu~ea new trial. Oren- 
shaw v. R. R., 192. 

15. Iq an actinn against a railroaq for damage8 for 'the alleged neg- 
ligent killing of the plaint i rs  intestate a t  a crossing where 
there was evidence to show that an engine of the defendant 
was Backing a t  night toward a c r~ss i sg  near the depot, and 
ran over and killed the intestate, who a t  the time waj lawfully 
upon the track endeavoring to cross i t  going to his home; that 
the engine was running without lights or signal warnings and 
without any one stationed so as to keep a, proper lookout: Held, 
$hat these facts fix the defendant with the legal responsibility 
far intestate's death. Dkon v. R. R., 201. 

16. Evidence tending to show that the intestate was in a covered 
wagon and that he drove on the crossing without any stop 
whatever and with the wagon cover down on the side from 
which the train approached, and a t  a point on the edge of 
the wagon road and 13 feet from the center of the railroad 
track one could see down the track from 500 to 1,200 feet, in 
the direction from which the trains approached, was sufficient 
for the consideration of the jury on the issue of contributory 
negligence. Coopev- v. W. R., 209. 

17. In  an action to recover damages for the alleged negligent killing 
of plaintiff's intestate, plaintiff's inventory of the personal 
property of her intestate and her annual account as adminis- 
tratrix are inadmissible for the purpose of showing intestate's 
capacity to earn and accumulate money. Cooper v.  8. R., 209. 

18. Evidence that the plaintiffs held a claim against M, which was 
sent to the defendant, as their attorney, for collection; that 
M held claims against L secured by liens on L's property and 
that the defendant also was L's attorney; that i t  was agreed 
between the defendant as plaintiffs' attorney, and M, that if 
M would release the liens, the defendant would kssume the 
payment of plaintiffs' claim against M, he stating that  L, his 
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client, had placed the money in bank to his credit for this pur- 
pose, and that the plaintiffs' account was not pai : Held, that 
the court erred in deciding as a matter of law t i at  the plain- 
tiffs were not entitled to recover of the defendant the amount 
of their claim against M. Yillhiser v. Leatherwood, 231. 

19. Evidence that the plaintiff was permitted to show that a few 
years ago the defendant maintained a sidetrack a t  this same 
spot for two years without any inconvenience or accident, was 
competent to show the practicability of a sidetrack being estab 
lished a t  this point. Corporation Commission, v. R. R., 239 

20. Where the testimony of the plaintiff tended to show that his 
, duties by contract with the defendant railroad caused him to 

work almost on the track and frequently required him to be 
upon and cross it, and that while so engaged he was run over 
by an engine of the defendant which had come upon him 
without any warning, and which warning was required both 
by the custom and rules of the railroad, and that he had just 
looked and listened both ways, and the way then appeared 
clear: Held, that a nonsuit was erroneous as the question of 
contributory negligence must be left to the jury to determine 
under proper instructions. Nherrill v. R. R., 252. 

21. I n  an action to recover damages for the negligent killing of 
plaintiff's intestate, where the evidence tends to prove that the 
intestate was run over by the defendant's train in its yard 
a t  night; that he was lying across the track unconscious; that 
the track was straight for a distance of 100 yards or more; 
that the headlight of the locomotive was burning; that the 
train was running slowly and was stopped within 80 feet after 
striking intestate, and that the engineer or fireman either saw 
the object lying across the track, or could easily have done so, 
for a distance of 100 yards or more: Held, that the judge prop- 
erly submitted the issues to the jury. Plemmons v. 13. R., 286. 

22. On an issue as to the market value of plaintiff's land; where a 
witness had testified as to the sales of upland lands in the 
neighborhood before the installation of the water plant, i t  is 
not competent to ask -him "if the erection of the plant had 
not increased the value of lands 'down there,"' for the pur- 
pose of impeaching him. Brown, v. Power Co., 333. 

23. The defendant having introduced plaintiff's telegram, calling for 
an answer, i t  was competent to elicit from him whether or 
not he answered the telegram, without producing the telegram 
or accounting for its,  absence, no question being raised a s  to 
its terms. Lipschuts v. Weatherly, 365. 

24. In  an action for damages for negligently failing to store and 
sell peanuts, where there was evidence from which the jury 
could have reasonably drawn the conclusion that the defendant 
had failed in the discharge of his duty to safely store the 
property, a motion to nonsuit was properly overruled. Knowles 
v. Savage, 372. 

25. Where there is any evidence that reasonably tends to prove the 
fa'ct in issue, or where the credibility of the witnesses intro- 
duced by either party must be passed upon, the question of 
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fact involved is always one for the jury under proper instruc- 
tions from the court as to the law. Bmith v. Lumber Co., 375. 

26. In  an action for damages for breach of warranty, where de. 
fendant's evidence was matcrial to be considered by the jury 
upon the issue in regard to damages, a charge that the jury 
might consider this evidence in making up their minds as to 
whether there was a warranty and breach thereof, is reversi- 
ble error. Smith Q. Newberry, 385. 

27. An instruction that the' jury should not consider any declara- 
tions made by the husband of the fenze plaintiff unless they 
find that such declarations were authorized by her, is correct, 
where the husband had neither then nor a t  the trial any 
interest in the land in controversy and is only joined because 
his wife is plaintiff. Daugherty v. Taylor, 446. 

28. The contention that the husband's declarations are competent 
against him as a cestui que trust, in possession, is without 
merit, where neither the plaintiff nor the defendant derive 
their title from him, nor is he setting up any to himself. 
Daugherty v. Taylor, 446. . 

29. An instruction, on the issue as to damages, that the jury, having 
determined the decreased earning capacity for a year, must 
multiply that sum by the expectancy of the plaintiff as fixed 
by mortuary tables, is erroneous, in that i t  makes the mort- 
uary tables conclusive as to the plaintiff's expectancy. Bleilge 
v. Lumber Co., 459. 

30. An exception to the admission against the defengant of certain 
sections in his original answer-he having been allowed to file 
an amended answer-can not be sustained. Norcum v. Savage, 
472. 

31. A declaration against interest made by a party in possession in 
disparagement of his title is competent against the defendant 
who claims under him. Norcum v. Bavage, 472. 

32. Where a live electric wiYe had broken and fallen down in the 
street, winding i t  up in a ooil and hanging i t  up on an electric 
light pole about five and a half feet from the ground, in the 
portion of a city frequented by many people, and permitting 

, i t  to remain suspended for two days, is evidence of negligence. 
Fisher v. New Bern, 506. 

33. Where the defendant was permitted to prove the custom of the 
conductor in regard to taking up tickets and checking pas  
sengers from all stations, the testimony of witnesses that this 
conductor had upon previous occasions called upon each of 
them for a ticket after i t  had been surrendered to him, was 
competent for the purpose of rebutting this custom and show- 
ing its fallibility. Parrott v. R. R., 546. 

34. In an action for damages for the negligent burning of plaintiffs' 
factory, evidence that plaintiffs had a contract to deliver a 
certain number of crates at  a fixed profit; that they had on 
hand the material to complete this contract a t  the date of 
the fife, and that i t  was impossible to replace this material, 
was competent to be heard by the jury upon the issue of 
damages. Johnson v. R. R., 574. 



39. I n  an action for damages to propetty alleged to have been 
burned by the emission of sparks from defendant's engine, it is 
competent to show that the same engine, shortly before or 
after the fire in question, emitted sparks. Johnson v. R. R., 
581. 

36. Evidence that on the day after the burning of plaintiffs' factory, 
a car of hulls attached to the engine which i t  was alleged set 
fire to the factory, was seen on fire, is irrelevant as tending to 
prove the fact in issue-that.the engine by the emission of 
sparks set fire to the factory. Johnson v. R. R., 581. 

37. As a condition precedent to the admissibility of evidence, either 
direct or ciroumstantial, the law requires an ope% and visible 
connection between the principal and the evidentiary facts, 
whether ultimate or subordidate. This does not mean a 
necessary connection, that would exclude all presumptive evi- 
dence, but such as is reasonable and not latent or conjectural. 
Johnson v. h?. R., 581. 

38. Where defendant's witness testified to facts teading to show that 
plaintiffs' factory was no$ fired by defendant's engine and he 
was asked on cross-examination, whether or not he had made 
contradictory statements, which he denied, it was competent 
to show that he had made such statements, as  impeaching, 
but not as substantive evidence. Johnson v. R. R,, 581. 

39. Upon the issue, "Is the plaintiff the legitimate child of J and X" 
(slaves), the question, "Did you ever hear S, after the sur- 
render, say anything about going back to another wife," was 
properiy excluded because i t  assumes the point in controversy 
-that S had another wife. Nelson, v. Bunter, 598. 

40. The court properly excluded the following question: "What did 
S say then was the purpose he had in his mind a t  the time 
he married J, in regard to going back down the country as 
soon as he could, to live with his former wife?" as the law 
does not deal with what a person thinks, but what he does. 
Nelson v. Elulzter, 598. 

41. In an adtion for damages fbr negligently setting fire to plain- 
tiff's woods by sparks from defendant's engihe, evidence that 
the right of way was foul and the discovery of the fire on the 
right of way thirty minutes after defendant's train passed, 
was sufficient to submit the question to the jury. Williams 2j. 

R. R., 823. 
42. To justify the admission of evidence of common reputation on 

questions of private bbundary, the time a t  which this reputa- 
tion had its origin should be a comparatively remote period 
and always ante litenz motam and shouId attach itself to 
some inonument of boundarv or natural obiect. or be fortified 
by evidence of occupation and acquiescence tending to give 
the land some fixed and definite location. Bland v. Beasley, 
628. 

43. For the purpose of locating a certain line i t  was ertor to per- 
mit a witness to testify that he knew the line was the line in 
question frbm "what people said," where i t  appeared than 
hi; knowledge grew out of a survey made less than seventeen 
years before action brought, and the only person he ever 
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heard say so was a person wrho was alive and a witnesa in the 
case. Bland v. Beasley, 638. 

44. Evidence of decraratiohs of V as to the location of an oak, a 
marked corner, tending to prove that the oak was a corner of 
the tract called the Jones land claimed by the defendants, was 
competent, i t  appearing that v was dead, disinterested and n 
that  the declarations were made m t e  litem motam. Bdlard v. 
Holli%gsu;orth, 634. 

48. In  an action on a draft by the plaintiff claiming to be a holder in 
due couree, i t  was error to exElude evidence of the defendant 
tending to show that the draft had been seen a t  a bank unen- 
dorsed and after maturity. Mayers u. McRimmon, 6-20. 

EXECUTIONS. 

1. Under Code, section 370, the sheriff, upon receiving an execu- 
tion, is directed to sell the property previously attached by 
him and is invested with as  much power and authority to 
act in the premises as i f  an execution, in the form of a uen- 
ditioni eaponas, had been issued to him, specially commandipg 
him to sell the particular property. May v. Getfy, 310. 

2. Where there was execution against a life tenant in 1869 and 
sale thereunder and a subsequent conveyance back by the pur- 
chaser to him, the seven years' statute of adverse possession 
would not begin to run against the remaindermen, till his 
effect. Lyles u. Carbonating Co., 25. 

EXCEPTIONS AND OBJECTIONS. See "Appeal and Error"; "Harm- 
less Error." 

1. An exception that the Court failed to explain to the jury the 
doctrine of res ipsa loquitur can not be sustained, where the 
appellant failed to hand up a prayer for instruction to that 
effect. Lyles v. Corborhating Go., 25. 

2. Where i t  does not appear what the appellant proposed to show 
by the rejected questions, this Court can not pass upon the 
exceptions to  the trial judge's rulings. Ross u. Cotton Mills, 
115. 

3. Where evidence was introduced for the considerdtion of the 
court alone and this was fully explained to the jury, the fact 
that counsel commented upon it, can not be made the ground 
for exception now, where no objection was made a t  the time. 
Sprimkle v. Wellborn, 163. 

4. If a party considers himself aggrieved by the rulings of the 
judge, on exceptions to the report of a referee, he should point 
out his objections by exceptions duly noted, and where the , 

plaintiff filed a large number of exceptions to the referee's re- 
port and the judge confirms or modifies certain portions of the 
report and sets aside others, an exception, "the plaintiff ex- 
cepts to such rulings adverse to i t  and appeals," is too general 
to be considered. Commissioners v. Erwin, 193. 

5. The general rule is, that in the absence of a request by the com- 
plaining party, an exception will not lie to the failure to sub- 
mit issues. Smith v. Newberry, 385. 
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EXCEPTIONS AND OBJECTIONS-Cmtlued. 
6. Where an objection for defect of parties was made below and 

overruled, this Court will not exercise its discretionary power 
of amendment to destroy an exception duly taken below. West 
v. R. R., G20. 

EXECUTORS AND ADMINISTRATORS. 

1. A surety company which has been called upon to pay a devas- 
tavit committed by its principal, an administrator is entitled 
to be subrogated to the rights of the creditor against a party 
who received the money with knowledge of its wrongful ap- 
propriation and his rights are exactly those of the creditor. 
Cuviness v. Fidelity Co., 58. 

2. Where an administrator is also a distribute;, he is entitled to 
pay the other distributees and to retain himself, a t  any time 
during the administration, the amount to which each is sn- 
titled, if he pays more or retains more than is due, he is 
liable personally and on his bond for the excess. Caviness v. 
Fidelity Co., 58. 

3. While an administrator is allowed by statute two years within 
which to settle the estate, he should, when there are no debts 
or other exigencies requiring the retention of the funds, pay 
them to the distributees and they may within the two years 
maintain an action for them. Caviness v. Fidelity Co., 58. 

4. Where an administrator committed a devastavit in February, a 
party who received the money with knowledge of its wrong- 
ful appropriation, can be compelled to answer to the extent 
of the devastavit, but he is not liable for any devastavit there- 
after on the part of the administrator of which he had no 

, 
knowledge. Caviness v. Fidelity Co., 58. 

5. In an action by an administratrix to recover damages for the 
alleged negligent killing of plaintiff's intestate, a motion to 
dismiss the action because the administratrix had not given 
an administration bond a t  the time the letters of administra- 
tion were issued, was properly overruled, as the issuing of the 
letteh can not be collaterally attacked in this section. Plem- 
mons v. R. R., 288. 

6. Where the judge found, upon abundant evidence, that the sum 
bid a t  a sale of land for assets by an executor, was inade- 
quate, there was no error in refusing to confirm the sale. 
Harrell v. Blythe, 415. 

7. The land of a decedent, against whose executor, a judgment has 
been obtained, can not be sold through a commissioner by an 
order in the cause, even though the land may be subject to 
the lien of an attachment levied upon it during the decedent's 
lifetime. Atkinson v. Ricks, 418. 

8. Where a cause of action for damages to land accrued in the life- 
time of the testator or intestate, or in other words, the in- 
jury was committed during that time, it  survives to his execu- 
tor or administrator; if i t  was comn~itted after his death, the 
right of action would belong to the heir or devisee. Must v. 
Bapp, 533. 
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EXEMPTIONS. 
1. Where the work done on a house and furnishing the material 

were all in the same contract, which was entire and indivisi- 
ble, the contractor is entitled to a lien for the whole amount 
under the "mechanic's and laborer's law," and the judgment 
is superior to the homestead and personal property exemption. 
Isler v. DQon, 529. 

EXPECTANCY. See "Mortuary Tables." 

EXTENSION OF TIME. See "Specific Performance." 

FALSE REPRESENTATIONS. See "Fraud." 

FELLOW SERVANT ACT. 
1, The contention that the Fellow Servant Act (Rev., sec. 2646), 

applies to the defendant, Frank Hitch Lumber Co., can not 
be determined where its answer denied that i t  owned or oper- 
ated the logging railroad and no appropriate issues were 
submitted. Tanner v. Lumber Co., 475. 

FINDINGS OF FACT. 
1. While in injunction cases, the findings of fact by the judge 

below are not conclusive on appeal, still there is a presump- 
tion that  the judgment and proceedings below are correct and 
the burden is upon the appellant to  assign and show error. 
Hyatt v. DeHart, 270. 

2. Where there was evidence to sustain the findings of fact as to  the 
rescission and abondonment of a contract, the findings will 
not be received by this Court. May v. Getty, 310. 

3. This Court has no power to review the conclusions of fact as 
found by the referee and sustained by the judge, unless i t  
appears that such findings have no evidence to support them. 
Boyle v, Btallings, 524. 

FIRES. See "Railroads." 

FLAG STATIONS. See "Railroads." 

FORFEITURES. See "Cherokee Lands." 
1. Forfeitures are not favored by the law and when incurred can 

only be enforced in the manner pointed out in the contract 
to enforce them. Fraxier v. Gibsom, 272. 

FRAUD. See "Statute of Frabds"; "Insurance"; "Deeds"; "Bank- 
ruptcy." 

1. When the plaintiff sues to recover his share arising from a sale 
of certain options on land, which the plaintiff took in the 
name of the defendant under an agreement that the defendant 
was to hdvance the incidental expenses, sell the options and 
divide the profits equally, i t  was error to discharge an order 
of arrest of the defendant allowed upon proof of fraud on his 
part in connection with the sale of the options. Ledford v. 
Emerson, 288. 

2. In  an action by plaintiff to recover on notes given in part pay- 
ment of the purchase of a saw mill plant and certain stand- 
ing timber, where the evidence on the part of the defendants 
tended to show that a t  the time of the trade, and as an in- 
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ducement thereto, the plaintiff stated that there was three 
million feet of merchantable timber ascertained by two care- 
ful estimates; that the machinery was praotically new, hav- 

. ing been in use only six monthg and was in good condition; 
that as a matter of fact there was only about one million 
feet of timber, and this was well known to the plaintiff a t  
the time, having been ascertained by him by estimates pre- 
viously made, and was unknown to the defendants, who relied 
upon the positive assurance and statements of the plaintiff as 
to the quantity of timber; that the machinery was old, and 
that the boilers were worn out when brought there the year 
before: Held, that the court below erred in dismissing the de- 
fendants' counterclaim for damages for fraud. May v. Loovnis, 
350. 

3. The principle, that false representations as  to material facts 
knowingly and wilfuIly made as an inducement to the con- 
tract and by which the same was effected, reasonably relied 
upon by the other party and causing pecuniary damage and 
constituting an actionable wrong, applies to contracts and 
sales of both real and personal property, May v. Loomis, 350. 

4. Where the parties were fiat a t  arm's length with reference to 
false representations and did not have equal opportunity of 
informing themselves, the buyer's claim for relief for fraud is 

, not barred on the ground that they were negligent. May v. 
Loomis, 350. 

5. In  no case can a person escape responsibility for representations 
on the ground that the other party was negligeht in relying 
on them, if, in addition to making the representations, he 
resorted to artifice which was reasonably calculated to induce 
the other party to forego making inquiry. May v. Loonzis, 
'350. 

6. Where the plaintiff, knowing that the only one of tkie defendants 
whose experience qualified him to make an examination of the 
property wibh any intelligence, was physically unable to do 
so, assured the defendants that he had caused the timber to be 
carefully estimated and that such estimates showed there were 
three million feet of hard wood timber, whereas, in fact the 
knowledge furnished to the plaintiff by these estimates showed 
only one million feet on the same: Held, that these represen- 
tations were not mere matters of opinion, but purported to be 
statements of fact and were so intended and accepted by the 
parties. May v. Loomis, 350. 

7. Where a sale has been effected by an actionable fraud, the pur- 
chaser has an election of remedies. He may ordinarily, a t  
least a t  the outset, rescind the trhde, in which case he can 
recover the purchase price or any portion of i t  that he may 
have paid, or avail himself of the facts as a defense in bar of 
recovery of the purchase price or any part of i t  which re- 
mains unpaid, or he may hold the other party to the con- 
tract and sue him to Yecover the damages he has sustained in 
consequence of the fraud. May v. Loomis, 350. 

8. In order to rescind, the party injured must act promptly and 
within a reasonable time after the discovery of the fraud, or 
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after he should have discovered it  by due diligence; and he is 
not allowed to rescind in part and affirm iB part; he must do 
one or the other. May v. Loomis, 350. 

9. As a general rule, a party is not allowed to rescind there  he is 
not in a position to put the other in statu quo by restoring 
the consideration passed; or, if after discovering the fraud, 
the injured party voluntarily does some act in recognition of 
the contract, his power to rescind is then a t  an end. May v. 
Loomis, 360. 

10. Where the defendants have made payments in recognition of the 
contract and have continued to manufacture and sell the 
lumber after knowledge of the frattd and are not ih a posi- 
tion to restore the consideration, they can not rescind the 
trade anti plead fraud in bar of reaovery on the notes, but 
they can set up the fraud b way of counterclaim and recover 
for the damages suffered. &ay d. loamis, 350. 

11. While an actioh for breach of warranty arises out of contract 
and deceit is for a tort, yet when they both arise out of the 
same transaction they may be joined.' 8mith a. Newberry, 
385. 

12. An action by the plaintiff on the notes of the defendant for the 
purchase price of certain machines, pursued to judgment and 
uncollected, is not a bar to an action to recover damages for 
fraud and deceit on the part of the defendant. in procuring 
the sale. Machine Go. v. Owiags, 603. 

13. Where the parties made a contract for the sale of certain timber, 
reserving a well defined class of trees, and defendant under- 
took to reduce the contract to writing, in accordance with its 
terms, but knowingly included the reserved timber and falsely 
represented to plaintiff that said timber was reserved in the 
deed, ahd by means of this false representation, procured the 
execution of the deed, the plaintiff has a cause of action for 
deceit, and this is not dependent upon the removal of the 
timber. Griffilz v. Lumber Co., 514. 

14. Where a party signs the paper writing which he intended, but 
is induced to do so by means of some false representation, this 
is fraud in the representation or treaty, and not in the 
facturn. Grifin v. Lumber Go., 514. 

15. Before signing a deed the grantor should read it, or, if unable 
to do so, should require i t  to be read to him and his failure to 
do so, in the abe~nce of any fraud or false representation as 
to its contents, is negligence, for the result of which the law 
affords no redress, but when fraud or any device is resorted to 
by the grantee which prevents the reading, or having read, the 
deed, the rule is different. Grifia h. Lumber Co., 514. 

16. One who chooses to make positive assertions without warrant, 
shall not excuse himself by saying that the other party need 
not have relied upon him. He must show that his represen- 
tation was not in faat relied upon. Griftin v. Lumber Go., 514. 

17. In  an action for deceit in falsely securihg the execution of a 
deed, conveying timber which was reserved, where the de- 
fendant requested the Conrt to instruct the jury that the ex- 
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FRAUD-Continued. 
tent of his liability was the "market" value of the timber a t  
the date of the deed, there was no error committed in giving 
the instruction with the word "market" stricken out, the 
court saying, that while the market value should be con- 
sidered as evidence of its value, i t  should not control-the 
question was what was its real value. Griffin v. Lumber Co., 
514. 

18. I n  the case of an insane person, one wholly incompetent to con- 
tract, ?he law presumes fraud from the condition of the par- 
ties, the presumpticn being stronger or weaker, according to 
the position or condition of the parties with respect to each 
other. Bprinkle v. E7ellborn, 163. 

19. A presumption of fraud is raised from a transaction with a per- 
son non compos mextis, without the aid of any evidence of 
actual imposition, by the very nature of the transaction. 
Bprinlcle v. Wellborn., 163. 

20. I n  an action to set aside a deed for mental incapacity and for 
fraud, the finding of the jury that  the grantor did not have 
suffcient mental capacity and that  the grantee had notice of 
this fact, is sufficient to invest the court with the power and 
to induce i t  to set aside the deed, if no real injustice is done 
to the grantee and no superior equity has intervened in favor 
of a third party, the granting of the relief resting in the 
sound discretion of the court. Nprinkle v. Wellborm, 163. 

21. The rGmedy of a vendor is not aefeated where the fraudulent 
vendee has sold the property to an innocent purchaser, for in 
such 'case the proceeds of this sale are as  available as the 
property itself. The fraudulent vendee becomes chargeable 
with the proceeds received from the innocent purchaser, but 
the property itself is not, and a personal judgment may be 
obtained against him. Sprinkle v. Wellborn, 163. 

GRANTS. See "Deeds"; "Entries and Grants"; "Processioning." 

HARMLESS ERROR. 
1. Where an issue has been eliminated from the case by the ver- 

dict upon other issues, any error committed as to instructions 
relating to such issue was harmless. Nprimkle v. Wellborn, 
163. 

2. The court had the power to set aside the verdict of the jury, but 
i t  had no power to reverse the answer of the jury. As the 
judgment is not affected by this action, i t  is not reversible 
error, and the case is left as if that  issue had not been sub- 
mitted. Nprinkle v. Wellborn, 163. 

3. Where His Honor, after the jury retired, learned that he had 
been misled as to the form of the defendact's alleged con- 
tract, his conduct in calling them back and removing any im- 
pression made on their mind by reason of such misapprehen- 
sion was not prejudicial to the defendant. Buggy Co. v. 
Dukes, 394. 

4. Where i t  is clear that the plaintiff's cause of action is barred by 
the statute of limitations, which is properly pleaded, an error 
as to permanent damage, if any was committed, is harmless 
and the judgment of nonsuit will not be disturbed. Cherry v. 
Canal Co., 422. 556 
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HARMLESS ERROR-Comtinued. 
5. In  order to constitute reversible error, i t  must appear that the 

appellant's rights have in some way been prejudiced by the 
action of the court below. Hosiery Co. v. Cotton Mills, 452. 

6. Where the evidence, admitted over appellant's objection and 
afterwards withdrawn from the jury, was so compact and 
brief and the language of the judge so clear in withdrawing it, 
that  this Court is satisfied the jury could not have been mis: 
led or unduly inflenced against appellant by it, a new trial 
will not be ordered. Parrott v. R. It., 546. 

7. I n  an action for indemnity on an accident policy, .where the 
jury found that the defendant knew of the mental and phy- 
sical condition of the plaintiff a t  the time the policy was is- 
sued, a judgment in favor of the plaintiff will not be dis- 
turbed for an error in the charge on the issue as to the war- 
ranty. Pishblate v.  Fidelity Co., 589. 

HEIRS. See "Death." 

HIGHWAYS. See "Roads." 

HOLDER I N  DUE COURSE. See "Negotiable Instruments." 

HOMESTEAD. See "Exemptions." 

HUSBAND AND WIFE. See "Married Women, Contracts of"; 
"Dower." 

1. An instruction that  the jury should not consider any declara- 
tions made by the husband of the feme plaintiff unless they 
find that such declarations were authorized by her, is correct, 
where the husband had neither then nor a t  the trial any in- 
terest in the land in controversy and is only joined because 
his wife is plaintiff. Daugherty v. Taylor, 446. 

2. Where a deed to the wife, who bought and paid for the land, 
was stolen or lost without registration, and after her death 
her husband procured another eed to be executed to himself, 
the husband held the land, b$implication of law, as trustee 
for their children, subject to his life estate as tenant by the 
curtesy. Norcum u. Savage, 472. 

3. The husband is entitled during coverture to the full control and 
the usufruct of land held by entireties to the exclusion of the 
wife. West v.  R. R., 620. 

ILLEGITIMATES. See "Descent and Distribution." 

"IMMEDIATELY." See "Reasonable Time." 

IMPEACHMENT OF WITNESS. 
1. On an issue as to the market value of plaintiff's land, where a 

witness had testified as to the sales of upland lands in the 
neighborhood before the installation of the water plant, i t  is 
not competent to  ask him "if the erection of the plant had 
not increased the value of lands 'down there,"' for the pur- 
pose of impeaching him. Brown v. Power Co., 333. 

2. Where defendant's witness tcstified to facts tending to show that 
plaintiffs' factory was not fired by defendant's engine and he 
was asked, on cross-examination, whether or not he had made 
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IMPEACHMENT OF WITNESS-.Comtinued. 
contradictory statements, which he denied, i t  was competent to 
show that he had made such statements, as impeaehing but 
not as substantive evidence. Johnson 9. R, R., 581. 

3. Where the defendant was permitted to prove the custom of the 
conductor in regard to taking up tickets and checking passen- 
gers from all stations, the testimony of witnesses that this 
conductor had on previous occasions called upon each of them 
for a ticket after i t  had been surrendered to him, was oom- 
petent for the purpose of rebutting this custom and showing 
its fallibility. Parrott v. It. R., 546. ' 

INADEQUACY OF 'PRICE. See "Judicial Sales.'' 

INDUSTRIAL GIDIMCS. See "Sidetracks." 

INJUNCTIONS. 
1. An order dissolving a restraining order, which had been granted 

until the hearing, against a tax levied by virtue of an elec- 
tion, authorizing a special school tax, will not be reversed where 
the evidence was conflicting and the judge found as facts that 
one-fourth of the freeholders of the district signed the petition 
for the election and that a majority of the voters voted in 
favor of the special tax, and that while there were some 
irregularities in holding the election and recording the result, 
they were not of such nature as to vitiate the eleetion. Hyatt 
v. DeHart, 270. 

' 2 .  While in injunction eases the findings of fact by the judge be- 
low are not conolusivc on appeal, still there is a presumption 
tbat the judgment and proceedings below are correct and the 
burden is upon the appellant to assign and show error. Hyatt 
v. DeHart, 270. 

3. The general rule is that when the injunctive relief sought is not 
merely ancillary to the principal relief demanded in the action, 
but is itself the mai relief, the eourt will not dissolve the 
injunction, but will kontinue i t  to the hearing. Hyatt v. 
DeHart, 270. 

4. When, however, the injunction is against the prosecution of 
enterprises which tend to develop the resources of the country, 
an injunetion to the hearing will ordinarily be refused. Hyatt 
v. DeHart, 270. . 

INNOCENT PURCHAS'ERS. See "Dee&." 

INSTRUCTIONS. 
1. An exception that the court failed to explain fully to the jury 

the doctrine of res ipsa loquitur cannot be sustained, where the 
appellant failed to hand up a prayer for instruction to that 
effect. Lyles v. Carbonating Co., 25. 

2. A judge is not obliged to repeat instructions already given, even 
when especially asked to  do so in a prayer. Nprinkle v. Well- 
bor*, 163. 

3. Where an issue has been eliminated from the case by the verdict 
upon other issues, any error committed as to instructions re- 
lating to such issue was harmless. Sprinkle v. WeElbora, 163. 
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4. In  an action for damages for the alleged negligent killing of 
plaintiff's intestate, an instruction that relieved the traveler of 
all obligation to look and listen when there had been a fail re 
on the part of the defendant to give the ordinary signas, 
where there was evidence tending to show that there was an 
unobstructed view, is erroneous, and the fact that the court in 
other portions of the charge imposed on the plaintiff the obli- 
gation to look and listen whenever the view was unobstructed, 
does not help the matter. Cooper v. R. R., 209. 

5. The court is not required to give an instruction in the language 
of the prayer, but it is sufficient if the instruction given covers 
the principle involved. Brown. v, Power Co., 333. 

6. In an aetion to vacate a deed on the ground of mental inca- 
paeity, there was no error in refusing plaintiff's prayer that 
"it requires more mental capacity to execute a deed than a 
will, and while i t  is sufficient proof to show that a person 
knows the nature of the property he undertakes to will away 
and to whom he wills it, that amount of mental capacity alone 
will not be sufficient in a person undertaking to execute a 
deed." Bond v. Ygcnzlfaotlcring Co., 381. 

7. 'In an action for d~mages for breach of warranty, where defend- 
ant's evidence was material to be considered by the jury upon 
the issue in regard to damages, a charge that the jury might 
consider this evidence in making up their minds as to whether 
there was a warranty and breach thereof, is reversible error. 
Bmkth IJ. NewBewy, 385. 

8. Where his Honor, after the jury retired, learned that he had 
been misled as to the form of the defendant's alleged contract, 
his conduct in calling them back and removing any impression 
made on their minds by reason of such misapprehension was 
not prejudicial to the defendant. Buggy 00. v. Dukes, 394. 

9. If a party desires fuller or more specific instructione than those 
given in the general charge, he must ask for them and not 
wait until the verdict has gone against him and then, for the 
first time, complain of the charge. Bimmons v. Davenport, 
407. 

10. In an action for personal injuries, an instruction on the issue as 
to contributory negligence that "if the plaintiff was asleep 
and was throvn off the car by a sudden jerk caused by the 
negligence of the engineer or by pulling out the slack, and 
that said slack was the result of having no brakes on the cars, 
then the jury should answer the issue 'no,'" is erroneous, for 
if the negligence of the plaintiff in going to sleep on a moving 
train concurred with the defendant's negligence as to the 
proximate cause of the injury, this would be contributory neg- 
ligcnce. Sledge v. Lumber Co., 459. 

11. Where the court instructed the jury that the burden was upon 
the plaintiff to show the alleged fraud by testimony clear, 
cogent and convincing, and in concluding the charge, said: 
"The burden of all the issues is on the plaintiff and the jury 
cannot find any one in their favor unless upon the greater 
weight of the testimony," the last remark, corisidered in the 
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INSTRUCTIONS-Contiwed. 
light of the charge given in the beginning, could not have mis- 
led the jury. Grifin v. Lumber Co., 514. 

12. In  an action for indemnif on an accident policy where, on an 
issue involving the question as to whether the plaintiff, in 
representing himself to be sound physically and mentally, 
made a false statement on a matter material to the contract, 
a charge that a misrepresentation to become material, must be 
as to a defect which contributes in some way to the loss for 
which indemnity is claimed, is erroneous. Fishblate v.  Fidel- 
ity Co., 589. 

13. A prayer to instruct the jury that from thirty years' adverse 
possession against the State all that is necessary to  show a 
complete title out of the State is presumed, was correctly modi- 
fied by adding after the word "possession" the following words: 
"Such possession having been ascertained and identified under 
known and visible lines or boundaries." Revisal, section 380. 
Bullard v. Hollingsworth, 634. 

INSURANCE. 
1. I n  an action to recover premiums paid on a life policy, a de- 

murrer to the evidence was properly overruled when it ap- 
peared that the plaintiff, an illiterate colored woman, was in- 
duced to take a policy upon the false representation of defend- 
ant's agent that she could draw out and get the amount due 
her a t  the end of ten years. Caldwell v. lnswance Co., 100. 

2. The instruction that "if you find that  there was fraud in the 
transaction and that afterwards the plaintiff ascertained that 
the policies were not what she contracted for with the agent, 
and that after this she went on and paid the premiums and 
kept her life and the lives of the others insured and took the 
benefit, then she could not raise this question of fraud, al- 
though there may have been fraud in the beginning, unless you 
further find that the defendant's collecting agent and local 
superintendent lulled her into security and led her to believe 
that  she would get the face of the policies a t  the end of ten 
years, or unless she paid the premiums under protest," is sup- 
ported by the evidence. Caldwell v. Imsurance Co., 100. 

3. In  an action to recover insurance premiums, where the verdict 
establishes the fact that the insurance was obtained by the 
false representation of defendant's agent, the measure of relief 
is the amount paid with interest. Caldwell v. Imsu~amce Go., 
100. 

4. Where in the main body of an insurance policy there is a definite 
stipulation of indemnity in case of disability arising from cer- 
tain specified diseases, blood poisoning being one expressly 
named, various provisos entirely withdrawing blo!d poisoning 
from the operations of the policy cannot avail to defeat the 
plaintiff's recovery for the indemnity for disability arising 
from said disease. Jones v. Casualty Co., 262. 

5. I n  the construction of insurance policies, all doubt or uncertainty 
as to the meaning of the contract, shall be resolved in favor of 
the insured. Jolzes v. Casualty Co., 262. 
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6. While clauses in a contract apparently repugnant must be recon- 
ciled if it can be done by any reasonable construction, yet, a 
proviso which is utterly repugnant to the body of the contract 
and irreconcilable with it, will be rejected. Jones v. Casualty 
Co., 262. 

7. A subsequent clause irreconcilable with a former clause and re- 
pugnant to the general purpose and intent of the contract, will 
be set aside. Jones v. Casualty Co., 262. 

8. I n  an action for indemnity on an accident policy where, on an. 
issue involving the question as to whether the plaintiff, in rep- 
resenting himself to be sound physically and mentally, made a 
false statement on a matter material to the contract, a charge 
that a misrepresentation to become material must be as to a 
defect which contributes in some way to the loss for which 
indemnity is claimed, is erroneous. Fishblate v. Fidelity 
Co., 589. - 

9. Every fact untruly asserted or wrongfully suppressed must be 
regarded as material, if the knowledge or ignorance of i t  would 
naturally influence the judgment of the underwriter in makiug 
the contract a t  all, or in estimating the degree and character 
of the risk, or in fixing the rate, of premiums. Fishblate v. 
Fidelity Co., 589. 

10. In  an action for indemnity on an accident policy, where the jury 
found that the defendant knew of the mental and physical 
condition of the plaintiff a t  the time the policy was issued, 
a judgment in laver of the plaintiff will not be disturbed for 
an error in the charge on the issue as to the warranty. Fish- 
blate v. P'idelity Co., 589. 

11. I n  an action for indemnity on an accident policy where the 
answer set up a breach of warranty by way of defense, a reply 
was not required, and the court properly submitted an issue as 
to whether the defendant had knowledge of the mental and 
physical condition of the plaintiff a t  the time the policy was 
issued. Fishblate v. Fidelity Co., 589. 

12. Where the local agent of an insurance company has actual 
knowledge of the falsity of a statement made by the insured in 
his application, and forwards the application upon which the 
policy is issued, the knowledge of the agent is the knowledge 
of the company, and the false statement will not avoid the con- 
tract, in the absence of any evidence of actual fraud on the 
part of the applicant and the agent. Fishblate v. Fidelity Co., 
589. 

13. The clause in an accident policy that  "no notice or knowledge of 
the agent or any other person shall be held to effect a waiver 
or change in his contract or any part of it," is ineffective for 
the purpose designed. Fishblate v. Fidelity Co., 589. 

LSSUES. See "Practice." 
1. Iwues arise upon the pleadings and not upon evidential facts. 

All that is requisite is that the court shall submit issues in 
such form as, when answered either way, may be the basis for 
its judgment. Wright a. Cotten, 1. 
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ISSUES-Continued. 
2. It is not material in what form issues are submitted to the jury, 

provided they are germane and each party has a fair oppor- 
tunity to present his version of the facts and his view of the 
law so that the case can be tried on the merits. Wilsotz v. 
Cotton Mills, 52. 

3. The issue, "Did the defendant maliciously or willfully, wantonly 
and rudely mistreat and humiliate the plaintiff while a pas- 
senger on its train?" is a pure issue of fact, and the finding 
of the jury is conclusive, the judge having refused to set the 
verdict aside. Hutchinson v. R R., 123. 

4. I n  an action to  recover lands and for damages for a trespass 
thereon, where the defendant denied the allegations of the com- 
plaint and alleged mutual mistake as a foundation for correct- 
ing the deed, but no issue was submitted by the court or ten- 
dered by the defendant upon this qui table  defense, i t  was 
error to admit evidence of the alleged mistake. Manufactur- 
ing Go. v. Cloer, 128. 

5. If the defendant relied upoa the equitabli matter set out in the 
answer, i t  was his duty to tender appropriate issues upon 
which the facts set out could be found. Manufacturing Co. 

. c. Cloer. 128. 
6. An issue should be directed to the matter alleged on the one side 

and denied on the other. The judge may, in addition to the 
issue, submit questions to the jury pertinent to the matters in 
controversy, but he is not compelled to do so and his refusal 
is not reviewable. Crawford v. Masters, 205. 

7. Where'two causes of action were set forth in a warrant before a 
justice of the peace (treated as a complaint), the judge prop- 
erly submitted the issue upon the cause of action which was 
sustained by the evidence. Smith u. Newberry, 385. 

8. The general rule is, that in the absence of a request by the com- 
plaining party, an exception will not lie to the failure to sub- 
mit issues. Smith c. Newberry, 385. 

9. I n  an action for indemnity on an accident policy where the 
answer set up a breach of warranty by way of defense, a reply 
was not required, and the court properly submitted an issue as 
to whether the defendant had knowledge of the mental and 
physical condition of the plaintiff a t  the time the policy was 
issued, Pishblate v. Fidelity Co., 589. 

10. In an action on a note given for the purchase price of a horse, 
where defendant admitted the execution of the note and by 
way of counterclaim alleged a warranty and breach thereof, 
and a t  the close of the evidence, the court intimated that  i t  
would charge the jury that there was no evidence of warranty, 
defendant was relieved of the duty of tendering an issue upon 
that  question. Beasley v. Surles, 605. 

11. Revisal, section 548, contemplates that the issues shall be drawn 
before the introduction of testimony. Beasley v. Surles, 605. 

12. I n  an action to recover for goods sold and delivered, where a 
verified statement of the account shows that i t  is for goods sold 
by the plaintiff to the defendant and sets out the number and 
kind of articles, the catalogue numbers, price per dozen and 
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discounts allowed, and there are trade terms and abbreviations 
, , well understood in the trade, which show more fully the kind 

of articles, i t  is properly itemized to make out a prima facie 
case under Revisal, section 1625. Claus v. Lee, 552. 

JOINDER OF CAUSES OF ACTION. See "Pleadings." 

JUDGMENTS. See "Estoppel." 
1. A judgment is an estoppel as  to the issues raised by the plead- 

ings, and which could be determined in that action and not 
only as  to  those actually named in  the judgment. Bunker v. 
Bunlcer, 18. 

2. A judgment is final which decides the case upon its merits, with- 
out any reservation for other and future directions of the 
court, so tha t  i t  is not necessary to bring the case again before 
the court. Bunker v. Bunker, 18. 

3. W k r e  a final judgment was rendered and no exception was 
entered and no appeal taken, but the amount recovered and the 
costs were paid, the vitality of that suit and the judgment 
t h e r ~ i n  was fully spent and the latter cannot be re-opened and 
the suit revived by any sort of proceeding known t o  the law. 
Bunker v. Bunker, 18. 

4. In  an actibn for damages for mental anguish alleged to have been 
suffered by the plaintiff, by the negligent delay in delivering 
her valise containing her trousseau, whereby her wedding had 
to be postponed, where i t  appeared that she had already sued 
the defendant in an action for nondelivery of her valise and 
damage to  the property, and tha t  the suit was settled, she is 
precluded by the former settlement, from claiming any damage 
for mental anguish in this action, if any right she ever had. 
Eller v. R. R., 140. 

5. I n  an action for the recovery of land the judgment must follow 
and conform to the verdict in designating the extent of the 
recovery, and must be rendered for the premises described in 
the complaint. Crawford v. Masters, 205. 

6. A plaintiff can not take a general and personal judgment against 
a defendant, who is a nonresident, upon a service by publica- 
tion and not even when an attachment has been levied on his 
property, the court having jurisdiction to adjudge against him 
only to the extent of the property seized. Mag v. C-etty, 310. 

7. The judgment in another suit is conclusive as  to  the validity of 
the cause of action in a collateral proceeding, e ~ c e p t  for want ' 

of jurisdiction. May v. Qetty, 310. 
8. An agreement empowering the judge to sign judgment "out of 

term," gave him no power after the adjournment of the term 
to hear and pass upon a motion to set the verdict aside. 
Efiowles v. Havage, 372. a 

9. I n  order to derive any benefit from a former judgment as a bar 
to  the prosecution of a pending suit, such judgment, even in 
actions before a justice of the peace, must be specially pleaded 
and will not be considered under the plea merely denying the 
indebtedness,alleged in the complaint. Xrnith v. Lumber Co., 
375. 
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10. The land of a decedent, against whose executor a judgment has 
been obtained, can not be sold through a commissioner by ,an 
order in the cause, even though the land may be subject tq the 
lien of an attachment levied upon i t  during the decedent's 
lifetime. Atkinson v. Ricks, 418. 

11. A judicial determination of the issues in one action is a bar to  a 
subsequent one between the same parties having substantially 
the same object in view, although the form of the lat ter  and 
the precise relief sought i s  different from the former. Lumber 
Co. v.  Lumber Co., 437. 

12. Judgments rendered by a justice of the peace, entitled "McAfee 
Estate by Cora McAfee, Agent, against W. A. Gregg and Wife, 
Addie," and docketed in the Superior Court, are not void 
either because of the alleged defects as  t o  parties plaintiff or ' 
because i t  appears in the summons tha t  the defendant Addie 
was then married, and i t  was error to dismiss supplemental 
proceedings brought t o  enforce their payment. Ucdfee v. 
Gregg, 448. 

13. To render the judgment of the justice of the peace void, i t  must 
appear on the record, not only tha t  the defendant i s  a t  t ha t  
time a married woman, but i t  must also appear on the face 
of the proceedings, in t h a t  court, t ha t  the cause of action as  
to  her is  one over which t h a t  court has no jurisdiction. dic- 
Afee v. Cregg, 448. 

14. Where the solvent sureties paid the amount due on a judgment 
against the principal and the sureties and caused the same t o  
be assigned for their benefit, and the plaintiff was designated 
as  agent to  collpct what he could from the insolvent sureties, 
and as  such agent held the balance due on the judgment and 
in pursuance of this arrangement, took from the defendant, 

+ a n  insolvent surety, a note and mortgage which was to be in 
full payment of his liability on said judgment: Held, t ha t  a 
judgment for the full amount of the note was proper, the pro 
r a t a  due from the defendant being more than the amount of 
the  note. Chadbourn v.  Durham, 501. 

15. An action by the plaintiff on the notes of the defendant for the 
purchase price of certain machines, pursued to judgment and 
uncollected, is  not a bar to  an  action to  recover damages for 
fraud and deceit on the  par t  of the defendant in procuring the 
sale. Machine Co. v. Owings, 503. 

16. Where the work done on a house and furnishing the material 
were all  in the same contract, which was entire and indivisible, 
the  contractor is  entitled t o  a lien for the  whole amount under 
the "mechanic's and laborer's lien law," and the judgnient is  
superior t o  the  homestead and personal property exemption. 
Isler v. Dizon, 529. 

17. WhGe a judgment has been rendered by a justice of the peace in 
the absence of either party, in order t o  give the  justice juris- 
diction under Revisal, section 1478, to  open and rehear the 
the case, the party against  whom the judgment was given 
must make his application by affidavit within ten days after 
rendition of the judgment. Bullard 9. Edwards, 644. 
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JUDICIAL SALES. 
1. Although the summons in a special proceeding is not in the rec- 

ord, get where i t  sufficiently appears in the affidavit and order 
for publication that a summons was issued and that a return 
was made thereon that  the defendants could not be found "after 
due search"; that the defendants are nonresidents and have 
an interest in the prope~ty, etc., and the notice of publication 
is in the record and is full and explicit, and where i t  appears 
the land was sold for partition, the purchase money paid, the 
sale confirmed and deed made in due form: Held, there are no 
defects sufficient to avoid the sale. Rose v. Davis, 266. . 2. Where the judge found, upon abundant evidence, that  the sum 
bid a t  a saIe of land for assets by an executor, wis  inadequate, 
there was no error in refusing to confirm the sale. Harrell v. 
Blythe, 415. 

3. Judicial sales are only conditional and are not complete until they 
have been reported to and confirmed by the court; and the 
bid may be rejected and the sale set aside, if, in the exercise of 
its sound discretion, the court should think proper to do so. 
Harrell v. Blythe, 415. 

4. The land of a decedent, against whose executor a judgment has 
been obtained, can not be sold through a commissioner by an 
order in the cause, even though the land may be subject to  the 

'lien of an attachment levied upon i t  during the decedent's life- 
time. Atlcinson v. IZicks, 418. 

JURISDICTION. 
1. Judgments rendered by a justice of the peace, entitled "McAfee 

Estate by Cora McAfee, Agent, against W. A. Gregg and Wife, 
Addie," and docketed in the Superior Court, are not void 
either because of the alleged defect as to parties plaintiff or 
because i t  appears in the summons that  the defendant Addie 
was then married, and i t  was error to dismiss supplemental 
proceedings brought to enforce their payment. McAfee v. 
Gregg, 448. 

2. To rentler the judgment of the justice of the peace void, i t  must 
appear on the rekord, not only that the defendant is a t  that 
time a married woman, but i t  must also appear on the face 
of the proceedings, in that court, that  the cause of action as 
to her is one over which the court has no jurisdiction. Mc- 
Afee v. Cregg, 448. 

3. A plaintiff can not take a general and personal judgment against 
a defendant, who is a nonresident, upon a service by publica- 
tion and not even when an attachment has been levied on his 
property, the court having jurisdiction to adjudge against him 
only to the extent of the property seized. May v. Cetty, 310. 

JUSTICES OF THE PEACE. 
1. When the parties come to trial in a justice's court, the justice 

should require the plaintiff to state "in a plain and dircct 
manner the facts contituting the cause of action" and a 
denial by defendant or other facts constituting a defense. 
Xmith v. Newberry, 385. 

2. Where two causes of action were set forth in a warrant before a 
justice of the peace (treated as a complaint), the judge prop- 
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JUSTICES O F  THE PEACE-Continued. 
erly submitted the issue upon the cause of action whieh was ' 
sustained by the evidence. Bmith v. Newberry, 385. 

3. Judgments rendered by a justice of the peace, entitled "McAfee 
Estate by Cora McAfee, Agent, against W. A. Grepg and Wife, 
Addie," and docketed in the Superior Court, are not void 
either because of the alleged defect as  to  parties plaintiff or 
because i t  appears in the summons tha t  t he  defendant Addie 
was then married, and i t  was error to dismiss supplemental 

. proceedin~s brought t o  enforce their payznent. YcAfee v. 
Cregg, 448. 

4. To render the judgment of the iustice of the peace void, i t  must ' 
appear on the record, not only tha t  the defendant is a t  t ha t  
time a married woman, hut  i t  must also appear on the face 
of the proceedings, in t ha t  court, tha t  the cause of action a s  
to her is one over which tha t  court has no jurisdiction. Me- 
Afee V. Gregg, 448. 

5. Where.a judgment has been rendered by a justice of the peace in 
the  absence of either party, in order to  give the justice juris- 
diction under Revisal, section 1478, to open and rehear the 
case, the party against whom the judgment was given must 
make his application by affidavit within ten days after rendi- 
tion of the judgment. Bullard v. Edwards, 644. 

KNOWLEDGE OF AGENT. See "Insurance"; "Principal and Agent." 

LACHES. See "Trusts and Trustees." 

LAWS. See "Code, The" ; "Revisal" ; "Legislature." 
1866, ch. 40. Marriage of Slaves. Bettis v. Avery, 186. 
1866, ch. 40. Marriage of Slaves. Nelson v. Hunter, 598. 
1879, ch. 73. Children of Colored Parents. Nelson v. Hunter, 

599. 
1879, ch. 73. Children of Colored Parents. Bettis v.  Avery, 187. 
1887, ch. 331. Marriage Licenses. F u r r  v. Johnson, 159. 
1893, ch. 22. Processioning. Hill u. Daltolz, 10. 
1893, ch. 22. Processioning.. Stanaland v. Rabon, 202. 
1895, ch. 244. Permanent Damages. Cherry v. Canal Go., 426. 
1899 ( P r . ) ,  ch. 82. Charter of New Bern. Fisher v. New Bern, 

509. 
1899, ch. 164, sec. 2 ( 1 5 ) .  Industrial  Sidings. Corp. Corn, v. 

R. R., 239. 
1899, ch. 189. Jackson Dispensary. Crooker v. dloore, 431. 
1899, ch. 78. Possession   gain st Married Women. Xorcum v. 

Savage, 474. 
1901, eh. 72, sec. 4. School Tax Election. Hya t t  v. DeHart, 271. 
1901, ch. 617. Building on Wife's Land. Ball v. Paquin, 98. 
1903 ( P r . ) ,  ch. 41. New Bern L i g h t  Commission. Fisher u. New 

Bern, 509. 
1903, ch. 233. Petition for Election. Pace v. Raleigh, 66. 
1903, ch. 435, sec. 24. School Tax Election. Hyat t  v. DeHart, 

271. 
IfSd, ch. 444. Refusing to  receive loaded cars. Corp. Con&. v. 

R. R., 241. 
1903, ch. 538. Northampton Road Law. Crocker v. Moore, 430. 
1903, ch: 693. Refusing to  Receive Loaded Cars. Corp. Corn. v. 

R. R., 241. 
566 



INDEX. 

LAWS-Contilzued. 
1906 (P r . ) ,  ch. 11. Kernersville Sohool District. Lowerg v. Trus- 

tees, 34. 
1905, ch. 590, sec. 74. Tax Lists. Fortune v. Corn., 326. 
1905, ch. 703. Auditor of Buncombe Co. Fortune v. Corn., 326. 
1905, ch. 773. Hertford County Act. Hitchell v. Garrett, 397. 

LEGISLATURE. See "Laws" ; "Statutes"; "Code, The"; "Revisal" ; 
"Constitutional Law." 

1. The General Assembly can prescribe such terms as i t  thinks 
proper as a prerequisite to ordering an  election. Pace v. Ral- 
eigh, 65. 

2. The office of register of deeds is constitutional, but  the duties are 
statutory, and the Legislature may, within reasonable limits, 
change the duties and diminish the emoluments of the office, if 
the public welfare requires i t  to be done. Fortune v. Commis- 
sioners, 322. 

3. The power of the General Assembly over dispensaries in  their 
creation, abolition and the application of their net proceeds is 
plenary. Crocker v. Moore, 429. 

4. Under section 14 of Article VII  of the Constitution, the General 
Assembly is given power to modify, change or abrogate all  the 
provisions of drticle VII, except sections 7, 9 and 13. Cro'rocker 
v. Yoore, 429. 

LIBEL. See "Slander and Libel." 

LIMITATION OF ACTIONS. 

1. I n  an  action for trespass commenced in 1902, in which defend- 
ants  ask to have plaintiff declared trustee of the legal title for 
them, where plaintiff claims under an  entry laid and surveyed 
in 1859, grant issued in 1867, and registered in 1884, and de- 
fendants claim under an entry laid in 1854, surveyed in 1855, 
entry price paid in 1855, and grant  issued and registered in 
1896: Held, that  the defendants a l e  barred under section 158 
of The Code. McAden v. Palmer, 258. 

2. Section 158 of The Code covers all causes of action, equitable or 
legal, not otherwise provided for. It bars the assertion of an 
equity a s  well as any other cause of action, unless there are 
circumstances which take the case out of the statute. McAden 
v. I'almer, 258. 

3. I n  an  action by one who claims a s  enterer of *'Cherokee Lands," 
the cause of action is barred in ten years from the registration 
of the grant. Fraxier v. Qlhsom, 272. 

4. Revisal, section 394 (chapter 224, Laws 1895),  which establishes 
the period of limitation as to permanent damages a t  five years, 
applies only to  actions against railroad companies. Cherry v. 
Canal Co., 422. 

5. Where i t  is  clear that  the plaintiff's cause of action is barred by 
the statute of limitations, which is properly pleaded, an error 
a s  to permanent damage, if any was committed, is  harmless 
and the judgment of nonsuit will not be disturbed. Qhsrrgl v. 
Canal Co., 242. 

6. I n  an  action brought in 1903 to reaover permanent damages 
caused by the negligent widening of defendant's canal, where it 
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appeared that  the entire wrong was done in 1898 and 1899, the 
action was barred under Revisal, section 395, subsection 3. 
Cherry v. Canal Go., 422. 

7. Where there was execution against a life tenant in 1869 and sale 
thereunder and a subsequent conveyance back by the purchaser 
to him, the seven years' statute of adverse possession would 
not begin to run against the remainderman, till his death. 
Norcum v. Savage, 472. 

8. The repeal of the disability of coverture by the Act of 1899 
(Rev., sec. 363) was not retroactive-no adverse possession, 
prior to 13 February, 1899, being counted against a married 
woman. Norcum v. Savage, 472. 

LIVE STOCK. See "Railroads." 

MALICE. See "Slander and Libel." 

MALICIOUS PROSECUTIONS. 
1. I n  an action for malicious prosecution in suing out an attach- 

ment, justifiable probable cause is a belief by the attaching 
creditor, in the existence of facts essential to the prosecution 
of his attachment founded upon Guch circumstances as suppos- 
ing him to be a man of ordinary caution, prudence and judg- 
ment, were s f l c ien t  to induce such belief. Moore v. Bank, 293. 

2. When the facts are admitted, i t  is the duty of the court to de- 
clare, as a question of law, whether there is probable cause. 
Moore v. Bank, 293. 

3. Those facts and circumstances alone which were known to de- 
fendant a t  the time of the affidavit upon which the warrant of 
attachment was based are to be considered in determining the 
question whether he had probable cause. Moore v. Balzb, 293. 

4. Evidence that  plaintiff was indebted to defendant bank in a large 
amount which was unsecured and had been running for a long 
time, and though urged to do so, plaintiff had made no pay- 
ment thereon; that he had withdrawn his account from the 
bank; that  t h e  bank knew of plaintiff's litigation with his 
wife and its disastrous effect upon his business and property, 
plaintiff having informed the bank that  he owed $20,000 and 
had property enough to  pay for it, "but he feared such would 
not be the case long"; that  his property was encumbered with 
mortgages for $5,000.00 and with an inchoate dower right and 
a pending claim for alimony for $4,000.00; that plaintiff had 
sold nearly all of his personal property, had dismantled and 
shut down his mill, leased his store for two years, left the 
entire property uninsured and had gone to a distant State: 
Held, that these facts constituted probable cause for attaching 
plaintiff's property. Moore v. Bank, 293. 

5. The fact that  the plaintiff owned a large quantity of real estate 
of large value is not material upon the question of probable 
cause. Yoore v. Bank, 293. 

MANDAMUS. 
If the defendant board or its successor shall refuse to establish 

and maintain the school upon a constitutional basis and in 
accordance with the constitutional provisions, the courts have 
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power, hy the writ of mandamus, to  compel them to  do so. 
Lowery v. fJ6hool Trustees, 33. 

MARKET VALUE. See "Eminent Domain." 
1. The market value of property is the price which i t  will bring 

when i t  is .offered for sale by one who desires, but is not 
obliged to sell it, and is bought by one who is under no neces- 
sity of having it. In estimating its value all the capabilities 
of the property and all the uses to which i t  may be applied 
or for which i t  is adapted may be considered and not merely 
the condition i t  is in a t  the time and the use to which i t  is 
then applied by the owner. Brown v. Power Co., 333. 

2. In  an action to recover damages for breach of contract in fail- 
ing to deliver goods having a market value, the general rule 
for the measure of damages is the difference between the con- 
tract price and the market value "at the time when and place 
where they should have been delivered." Hosiery Co. v. Cot- 
ton Mills, 452. 

3. I n  an action for deceit in falsely securing the execution of a 
deed, conveying timber which was reserved, where the defendant 
requested the court to  instruct the jury that the extent of his 
liability was the market value of the timber a t  the date of the 
deed, there was no error committed in giving the instruction 
with the word market stricken out, the court saying, that 
while the market value should be considered as  evidence of its 

I value, i t  should not control-the question was what was its 
real value. Griffin v. Lumber Go., 514. 

MARRIAGE. See "Descent and Distribution"; "Trousseau." 
1. By virtue of the provisions of the Act of 10 March, 1866, the 

relation of man and wife existing between former slaves, if 
continued until the passage of the act, culminated into a valid 
marriage and was legalized by the statute. Nelson v. Hunter, 
598. 

2. The Act of 10 March, 1866, has a retroactive effect so as  to  legal- 
ize the relation from the beginning of it, thereby legitimatizing 
all of the offspring of the cohabitation born during the entire 
period, and conduct after the passage of the act could not 
render the offspring of the union illegitimate. Nelson v. 
Hunter, 598. 

3. It was competent for the defendants to prove that  after the war 
and prior to 10 March, 1866, S returned to his former home 
and lived and cohabited with his former slave wife, but they 
could not prove this by general reputation. Nelson v. Hunter, 
598. 

MARRIAGE LICENSES. See "Register of Deeds." 

MARRIED WOMEN, CONTRACTS OF. See "Judgments." 
1. A contract to pay for labor and material contracted for a dwell- 

ing on the wife's land (describing i t )  signed by husband and 
wife, acknowledged by them, and with privy examination of 
the wife, is binding upon her separate real estate under sec- 
tion 1826 of The Code by necessary implication, though she 
does not expressly charge it upon her estate. Ball v. Paquin, 
83. 
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2. By construing section 6 in connection with section 3 of Article X 

of the Constitution, and section 1826 in 'connection with sec- 
tion 1781 of The Code, a lien is given upon the property of a 
married woman for all  debts contracted for work and labor 
done. Ball u. Paquin, 83. 

3. Discussion of the powers and rights of married women in respect 
to their property and contracts, with a criticism of dicta in 
certain of the decisions.. Ball v. Paquin, 83. 

4. A demurrer, on the ground that the feme defendant was a mar- 
ried woman, was properly overruled, where i t  does not appear, 
on the face of the complaint, that she was a married woman a t  
the date of the contract or the commencement of the action. 
Ball a. Paquin, 83. 

MASTER AND SERVANT. See "Railr~ads"; "Negligence"; "Prin- 
cipal and Agent." 

1. While the plaintiff was operating a lapper in a cotton mill i t  be- 
came choked and he stopped i t  with the belt shifter and put 
his hand into the beater bars to get the cotton out, and the 
machine, by some unknown means, started and tore his arm 
off, and there was evidence that  the belt shifter was wider than 
the belt and that a piece of wood had been put on to  make i t  
correspond with the width of the belt: Held, that the plaintiff, 
upon the doctrine of res ipsa loquitur, was entitled t o  have his 
case submitted to the jury. Ross 0. Cotton Mills, 115. 

2. I n  an action for damages for personal injuries from a defective 
machine, i t  is essential to  the plaintiff's recovery that there 
shall be evidence that the defendant had notice, or could, by 
reasonable care, .have known, of such defect. Ross v. Cotton 
Mills, 115. 

3. The master is liable for negligence in respect to such acts and 
duties as he is required, or assumed to  perform, without re- 
gard to the rank or title of the agent entrusted with their 
performance. Tamer a. Lumber Co., 475. 

MATERIAL MISREPRESENTATIONS. See "Insurance." 

MEASURE OF DAMAGES. See "Damages." 

MECHANIC'S AND LABORER'S LIENS. 
1. By construing section 6 in connection with section 3 of Article 

X of the Constitution, and section 1826 in connection with sec- 
tion 1781 of The Code, a lien is given upon'the property of a 
married woman for all debts contracted for work and labor 
done. Ball v. Paquia, 83. 

2. Where the work done on a house and furnishing the material 
were all in the same contract, which was entire and indi- 
visible, the contractor is entitled to  a lien for the whole 
amount under the "mechanic's and laborer's law," and' the judg- 
ment is superior to the homestead and personal property ex- 
emption. Isler a. Diaon, 529. 

MENTAL ANGUISH. See "Telegraphs"; "Trousseau"; "Damages." 

MENTAL CAPACITY. See "Deeds"; "Contracts"; "Wills." 

MISJOINDER. See "Pleadings." 
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MISREPRESENTATIONS. See "Insurance"; "Fraud." 

MISTAKE. See "Reformation and Correction." 

MORTUARY TABLES. 
An instruction, on the issue as to damages, that  the jury, hav- 

ing determined the decreased earning capacity for a year, must 
multiply that sum by the expectancy of the plaintiff as  fixed 
by mortuary tables, is erroneous, in that i t  makes the mortuary 
tables conclusive as to the plaintiff's expectancy. Hedge v. 
Lumber Co., 459. 

MUNICIPAL CORPORATIONS. 
1. In an action against a city for personal injuries, where the evi- 

dence tended to show that the plaintiff was injured by falling 
' through a culvert while walking along the streets of the city 

on a dark night and no lights on the street; that the culvert 
was considerably worn and covered with dirt;  that the top 
planks were worn, sagged and broken and could he seen. through 
and had been in this condition for several weeks before the 
plaintiff was hurt, and that she had not noticed this place be- 
fore: Held, that there was error in directing a nonsuit. 
Fitxgerald v. Concord, 110. 

2. The governing authorities of a town are charged with the duty 
of keeping their streets and sidewalks, drains and culverts, etc., 
in a reasonably safe condition; and their duty doe8 riot end t?t 
all with putting them in a safe and sound condition originally, 
but they are required to keep them so to the extent that this 
can be accomplished by proper and reasonable care and con- 
tinuing supervision. Fitxgerald v. Concord, 110. 

3. The town does not warrant that the condition of its streets, 
etc., shall be a t  all times absolutely safe. It is only respons'ble 
for negligent breach of duty, and, to establish such responsi- 
bility, it is not sufficient to show that a defect existed and an 
injury has been caused thereby. I t  must be further shown that 
the officers of the town "knew or by ordinary diligence might 
have discovered the defect, and the character of the defect was 
such that the injuries to travelers therefrom might reasonably 
be anticipated." Fitxgerald v. Concord, 110. 

4. The use of ordinary diligence is required to detect defects from 
natural decay in wooden structures by making examinations, 
with reasonable frequency, to ascertain whether they are safe 
or not and knowledge of a defect may be inferred, nothwith- 
standing i t  may have escaped the attention of all travelers, or 
even of an officer frequently passing by. Fitagerald v. Con- 
cord, 110. 

5. On the question of notice implied from the continued existence 
of a defect, no definite or fixed rule can he laid down as to the 
time required and i t  is usually a question for the jury on the 
facts and circumstances of each particular case, g:ving proper 
consideration to the character of the structure, its material, 
the time it  had been in existence and use, the nature of the 
defect, i ts placing, etc. Fitxgerald v. Concord, 110. 

6. Section 2601, Revisal, which requires railroads to construct 
cattle guards a t  the point of entrance upon and exit from en- 
closed lands, applies to a town lot as well as in the country 
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and to stock law and non-stock law territory. Bhepard v. R. 
R., 391. 

7. Where the charter of the defendant city authorized i t  to operate 
an electric light plant for the purpose of furnishing lights to 
the inhabitants of the city and to charge for the use of said 
lights when furnished to private consumers, the city is re- 
sponsible for the negligence of the commission established by 
chapter 41, Private Laws 1903, for the management and control 
of the plant. Fisher v. New Bern, 506. 

8. Cities and towns, when acting in their ministerial or corporate 
character in the management of property used for their own 
benefit or profit, discharging powers and duties voluntarily 
assumed for their own advantage, are liable to persons injured 
by the negligence of their servants, agents and officers; and i t .  
is immaterial whether such servant, agent or officer be a cor- 
poration or an individual. Fisher v. New Berm, 506. 

9. where powers are granted to cities and towns for public pur- 
poses, exclusively, they belong to the corporate body in its 
public, political or municipal character. But if the grant 
was for the purpose of private advantage and emolument, 
though the public may derive a common benefit therefrom, the 
corporation quoad hao is to be regarded as a private company. 
Fisher v. New Bern, 506. 

10. Where a live electric wire had broken and fallen down in the 
street winding i t  up in a coil and hanging i t  up on an electric 
light pole about five and a half or six feet from the ground, 
in the portion of a city frequented by many people and per- 
mitting i t  to remain suspended for two days, is evidence of 
negligence. Fisher v. New Berm, 506. 

11. The duty imposed upon persons and corporations maintaining 
wires charged with electricity, upon the public streets and 
highways, to exercise a high degree of care for the protection 
of persons using such highways is imperative. Fisher v. New 
Bern, 506. 

NECESSARY EXPENSES. 
Working the roads is a necessary expense and the act authoriz- 

ing the county commissioners to levy a tax for such purpose 
without a vote of the people is valid under Article VII, section 
7, of the Constitution. Crocker v. Moore, 429. 

NEGLIGENCE. See "Contributory Negligence" ; "Railroads" ; "Munic- 
ipal Corporations" ; "Trespass" ; "Assumption of Risk"; "Mas- 
ter and Servant"; "Fellow Servant Act." 

1. The doctrine of res ipsa loqwitur does not dispense with the rule 
that he who alleges negligence must prove it. It is simply a 
mode of proving negligence and does not change the burden of 
proof. Lyles v. Carbonatimg Co., 25. 

2. An instruction that "it is the duty of the defendant's engineer 
or fireman to ring the bell or sound the whistle, or give other 
suitable and sufficient signals and warnings of the approach 
of its train, while moving its train in its yards, and to use all 
proper and reasonable efforts to avoid injuring any party who 
may be in its yards on legitimate business, and if the jury 
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find that the defendant failed to give such signals and take 
such precautions, and said acts * * * resulted in the kill- 
ing of the plaintiff's intestate, they should answer the first 
issue 'yes,'" is not contradidtory. Edwards @. R. R., 49. 

3. An instruction that "the use of the highways and streets by the 
traveling public belongs a6 much to the public as the track 
does to the railway company, and for the company to block up 
the highways without aWsolute necessity, qr to render its use 
so dangerous as to deter the public, or to keep them in con- 
stant fear of life and limb, would be a material and unlawful 
interference with their rights, and if the jury find * * * 
that the defendant so blocked up and obstructed a public high- 
way, this would be evidence of negligence, and if such negli- 
gence caused the killing of the intestate, then the jury will 
answer the first issue 'yes,' " is correct. Edwards v. R. R., 49. 

4. In  an action against a city for personal injurjes, where the evi- 
dence tended to show that the plaintiff was injured by falling 
through a culvert while walking along the streets of the city 
on a dark night and no lights on the street; that the culvert 
was considerably worn and covered with dirt; that the top 
planks were worn, sagged and broken and could be ssen 
through and had been in this condition for several weeks before 
the plaintiff was hurt, and that she had not noticed this place 
before: Held, that there was error in directing a nonsuit. 
Fitxgerald v: Concord, 110. 

5. The governing authorities of a town are charged with the duty 
of keeping their streets and sidewalks,.drains, culverts, etc., in 
a reasonably safe condition; and their duty does not end a t  
all with putting them in a safe and sound condition originally, 
but they are required to  keep them so to the extent that  this 
can be accomplished by proper and reasonable care and con- 
tinuing supervision. Pi t~gerald u. Concord, 110. 

6. The plaintiff alleged that his injuries were caused by the negli- 
gence of the defendant and specified different acts or omissions 
as constituting the negligence. When the court, a t  the close of 
the testimony, intimated that i t  would withdraw a ,portion of 
the plaintiff's evidence from the jury, it acted prematurely and 
the ruling a t  that time was calculated to embarrass and to 
handicap the plaintiff in the development of his case and neces- 
sarily to prejudice him, and the case will be remanded with 
direction to set aside the nonsuit taken in deference to the 
court's intimation. Hayes v. R. R., 131. 

7. The general rule in the law of damages is that all damage re- 
sulting from a single wrong or cause of action must be recov- 
ered in one suit. Eller v. R. R., 140. 

8. Where the defendant did not know of the intended marriage, the 
male plaintiff has no cause of action for the defendant's negli- 
gence in the delivery of the ferne plaintiff's baggage, contain- 
ing her trousseau. In  this case the 'damage claimed was not 
in the contemplation of the parties and too remote. Eller v. 
R. R., 140. 

9. An instruction "if the jury shall find that the plaintiff was walk- 
ing on the railroad track and that  the defendant was backing 
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its engine along the track in the night time in the direction of 
the plaintiff, and that there was no light a t  the time on the 
back part of the engine and no agent there to keep a lookout 
along the track, or being there, failed to exercise reasonable 
care in looking ahead along the track for any person on or 
near the track, or that no bell was ringing; and if the jury 
shall find that the engine so moving ran against or upon the 
intestate and killed her; and if the jury should further find 
that if the' bell had been ringing and there had been a proper - 
light on the engine, the intestate would have escaped the dan- 
ger; or that if there had been a person stationed on the engine 
and was exercising reasonable care in keeping a lookout along 
the track, he would have discovered the intestate in time to 
have avoided striking her, then the jury should answer the 
first issue yes, and the second issue no," is not erroneous in 
declaring that the defense of contributory negligence did noL 
avail the' defendant under the conditions stated. Reid v. R. 
R., 146. 

10. In  an action against a railroad for damages for the alleged neg- 
limnt killing of the plaintiff's intestate a t  a crossing where 
there was evidence to ahow that an engine of the defendant 
was backing a t  night toward a crossing near the depot and ran 
over and killed the intestate, who a t  the time was lawfully 
upon the track endeavoring to cross i t  going to his home; that 
the engine was running without lights or signal warnings and 
without any one stationed so as to keep a ploper loolzout: 
Held, that these facts fix the defendant with the legal respon- 
sibility for intestate's death. Dimon v. R. R., 201. 

11. Both the railroad when approaching a public crossing and the 
traveler on the highway are charged with the mutual duty of 
keeping a careful lookout for danger, and 'the degree of dili- 
gence to he used on either side is such as  a prudent man 
would exercise under the circumstances of the case in endeav- 
oring to perform his duty. Cooper v. R. R., 209. 

12. In  an action for damages for the alleged negligent killing of 
plaintiff's intestate, an instruction that relieved the traveler of 
all obligation to look and listen when there had been a failure 
on the part of the defendant to give the ordinary signals, where 
there was evidence tending to show that there was an unob- 

' 

structed view, is erroneous, and the fact that the csurt in ' 

other portions of the charge imposed on the plaintiff the obli- 
gation to look and listen whenever the view was unobstructed, 
does not help the matter. Cooper v. R. R., 209. 

13. A traveler on the highway, before crossing a railroad track, as a 
general rule, is required to look and listen to ascertain whether 
a train is approaching; and the mere omission Of  the trainmen 
to give the ordinary or statutory signals will not relieve him 
of this duty. Cooper v. R. R., 209. 

14. Where the view is obstructed, a traveler may ordinarily rely 
upon his sense of hearing, and if he does listen and is induced 
to enter on a public clossing because of the negligent failure 
of the cmupany to give the ordinary signals, this will usually 
be attributed to the failure of the company to warn the trav- 
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eler of the danger, and not imputed to him for contributory 
negligence. Cooper v. R. R., 209. 

15. Negligence having first been established, facts and attendant cir- 
cumstances may so qualify the obligatioa to look and listen, 
as  to require the question of contributory negligence to be sub- 
mitted to the jury, and in some instances, the obligation to 
look and listen may be altogether removed. Sherrill v. R. R., 
252. 

16. In an action to recover damages for the negligeat killing of 
plaintiff's intestate, where the evidence tends to prove that the 
intestate was run over by the defendant's train in its yard a t  
night; that he was lying across the track unconscious; that 
the track was straight for a distance of 100 yards or more; 
that the headlight of the locomotive was burning; that  the 
train was running slowly and was stopped within 80 feet after 
striking intestate, and that the engineer or fireman either saw 
the object lying across the track, or could easily have done so, 
for a distance of 100 yards or more: Held, that the judge prop- 
erly submitted the issues to the jury.' Plemmo~zs v. R. h?., 286. 

17. In  an action by an administratrix to recover damages for the 
alleged negligent killing of plaintiff's intestqte, a motion to 
dismiss the action because the administratrix had not given 
an administration bond a t  the time the letters of administra- 
tion were issued, was properly overruled, as the issuinq of 
the letters can not be collaterally attached in this action. 
Plemmons v. R. R., 286. 

18. In  an action for damages for negligently failing to store and sell 
peanuts, where there was evidence from which the jury could 
have reasonably drawn the conclusion that the defendant had 
failed in the discharge of his duty to safely store the property, 
a motion to nonsuit was properly overruled. Knowles v. Sav- 
age, 372. 

19. Where plaintiff arrived a t  a flag station on defendant's railroad, 
with his trunks, which were placed with checks on them in 
defendant's warehouse located on its right of way, and used 
for storing baggage and before the arrival of the next train, 
plaintiff went with defendant's clerk to this warehouse to re- 
check the trunks and after rechecking them started to take 
the approaching train, having a mileage book, and stepped in 
a hole in the platform adjoining the warehouse, and was in- 
injured: Held, plaintiff was a passenger when injured and 
there was suffictent evidence of negligence to be submitted to 
the jury. Pineus v. R. R., 450. 

?O. Where there was, evidence tending to prove that one of the 
standards used to hold the logs in place was gone, an instruc- 
tion that "when the plaintiff went on the log car for the pur- 
pose of riding, he assumed the risk of all the dangers incident 
to riding on a log train," was erroneous in that the court 
should have further stated that the plaintiff a'ssumed no risk 
resulting from a defective car. Tanner v. Lumber Co., 475. 

21. The master is liable for negligence in respect to such ac' ts and 
duties as he is required, or assumed to perform, without re- 
gard to the rank or title of the agent entrusted with their per' 
formance. Tanlzer v. Lumber Co., 475. 
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22. Whether the animal should have been kept in the car o r  put in 

the stable, and what food and attention she should have re- 
ceived under the circumstances, were evidently questions of 
fact for the jury, to  be considered by them, in passing upon 
the .questiog of negligence. Puller v. R. R., 480. 

23. Negligence is  the omission to  do what a reasonable and prudent 
person would ordinarily have done under the circumstances of 
the situation, or doing what such a person under the  existing 
circumstances would not have done. Puller v. R. R., 480. 

24. Where the charter of the defendant city authorized i t  to  operate 
an  electric l ight plant for the purpose of furnishing lights t o  
the inhabitants of t h e  city and to  charge for the use of said 
lights when furnished to  privatewonsumers, the city is  re- 
sponsible for the  negligence of the commission established by 
chapter 41, Private Laws 1903, for the management and con- 
trol  of the plant. Pisher u. New Bern, 506. 

25. Cities and towns, when acting in their ministerial or corporate 
character in the  management of property used for their own 
benefit or profit, discharging powers and duties voluntarily 
assumed for their own advantage, are liable to  perspns injured 
by the ~eg l igence  of their servants, agents and officers; and i t  
is  immaterial whether such servant, agent or officer be a cor- 
poration or an  individual. Fisher v. New Bern, 506. 

26. Where a live electric wire had broken and fallen down in the 
s~ ree t ,  winding i t  up  in a coil and hanging i t  up on an  electric 
light pole about five and a half or six feet from the ground, in 
the  portion of a city frequented by many people and permit- 
t ing i t  to remain suspended for two days, is  evidence of negli- 
gence. Fisher a. New Benz, 506. 

27. I n  an action for damages for personal injuries, where the evi- 
dence showed tha t  the machine was an ordinary circular saw, 
which was securely fastened on a table five feet square and 
worked all right, and t h a t  there was nothing requiring s p ~ c i a l  
instruction, and tha t  plaintiff was injured by running his hand 
under the table to  clean out  the sawdust box, without looking 
where he put i t  and could have easily seen the saw whirling 
under the table by stooping down and looking: Held, the  
court erred in overruling a motion of nonsuit. Mathis v. 
Nanufucturing Co.. 530. 

NEGOTIABLE INSTRUMENTS. 
1. The acceptance of a negotiable security for an  open account sus- 

pends the right of action unti l  the maturity of the note and 
then if the plaintiff will resort to  his original cause of action, 
he must surrender the security. The acceptance of the promis- 
sory note, unless expressly so agreed upon, will not discharge 
the original cause of action. Buggy Co. v. Dukes, 393. 

2. I n  an action for the unlawful conversion of the proceeds of cer- 
tain buggies alleged t o  have been received under a contract 
of consignment, where the  complaint sets out the entire trans- 
action and defendant makes no point of the fact t ha t  his 
promissory notes given for the price of the buggies, are 
not tendered a t  the trial, but simply denies tha t  he received 
the buggies upon the contract, and the  jury have found the 
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NEGOTIABLE INSTRUMENTS-Coatinued. 
issne against him, his contention that  plaintiff can not retain 
his notes and a t  the same time prosecute an action against 
him for the amount received by him as  agent, is without merit. / 

Buggy Co. v. Dukes, 393. 
3. A surety on a note is not discharged from liability by reason of 

the fact that he was not given notice of i ts dishonor. Rouse 
u. Wooten, 557. I 

4. Under Revisal, section 2342, the liability of a sure& is primary, 
for he is, by the terms of the instrument, absolutely required 
to  pay the same. Rouse v. Wooten, 557. 

5.  Where the name of the drawee is stamped on the back of a 
draft with a rubber stamp, by one having authority to do so 
and with intent to endorse it, i t  is  a valid endorsement, but 
does not prove itself. Mrcyers v. YcRimrnolz, 640. 

6. Where the plaintiff a t  the trial  presented the draft sued on, with 
the name of the drawee stamped on the back and testified that 
the draft had been discounted to him by the drawee before 
maturity for value and without notice, he is only the equitable 
owner, in the absence of proof that  the imtrument had been 
endorsed, and he holds i t  subject to any valid defense open to 
the maker, and i t  was error to  exclude evidence tending to 
show fraud. Yayers v. McRinzmon, 640. 

7. To constitute a holder in due course of a negotiable instrument 
payable to order, i t  is essential that the same shall be en- 
dorsed. Mayers v. McRimmon, 640. 

NEWLY DISCOVERED EVIDENCE. 
Where a motion is made in this Court for a new trial for newly 

discovered evidence, the Court never discusses the facts on such 
motion, but simply awards or refuses a new trial. Crenshaw 
v. R. R., 192. 

NEXT OF KIN. See "Statute of Distribution." 

NONRESIDENTS. See "Cattle Running a t  Large"; "Judgments." 

NONSUIT. 
1. The plaintiff alleged that his injuries were caused by the negli- 

gence of the defendant and specified different acts or omissions 
as constituting the negligence. When the court, a t  the close of 
the testimony, intimated that i t  would withdraw a portion of 
the plaintiff's evidence from the jury, i t  acted prematurely and 
the ruling a t  that time was calculated to embarrass and to 
handicap the plaintiff in the development of his case and 
necessarily to prejudice him, and the case will be remanded 
with directiun to sebaside the nonsuit taken in deference to 
the court's intimation. Hayes v. R. R., 131. 

2. Plaintiff may submit to an involuntary nonsuit, which he is 
driven or compelled to take, reserving leave to move afterwards 
to  set the same aside, with a view not to abandon the prosecu- 
tion of the suit, but to further prosecute i t  by appeal, in order 
to  test the correctness of a ruling of the court which may 
otherwise be fatal to his case. Hayes v. R. R., 131. 

3. Where a plaintiff, in deference to an adverse intimation of the 
court, submits to a nonsuit, he is entitled in this Court to  the 
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most favorable interpretation of the evidence, after excluding 
all  t ha t  is  against him. Millhiser v. Leatherwood, 231. 

4. An intimation of an  opinion by the judge adverse to  the plaintiff 
upon some proposition of law, which does not "take tlie case 
from the jury," and which leaves open essential matters of 
fact still to be determined by them, will not justify the plain- 

I tiff in suffering a nonsuit and appealing. Such nonsuits are 
premkture and the appeals will be dismissed. Midgett v. 
Manufacturing Co., 361. 

5 .  I n  an action for damages for negligently failing to store and sell 
peanuts, where there was evidence from which the jury could 
have reasonably drawn the conclusion tha t  the defendant had 
failed in the discharge of his duty to  safely store the property, 
a motion t o  nonsuit was properly overruled. Knowles v. Sav- 
age, 372. 

6. Where the plaintiff asked for a n  accounting, averring tha t  tlie 
defendant was indebted to  him and the defendant submitted to 
an  account, averring tha t  the plaintiff owed him a balance, and 
an  account, was taken and report made and exceptions filed by 
plaintiff, tlw court committed no error in denying a motion for 
nonsuit. Boyle v. Btallings, 524. 

7. I n  cases purely equitable in their nature, if an  account has been 
taken and repoit  made, the plaintiff will not ?x allowed to 
suffer judgment on nonsuit. Boyle v. Btallings, 524. 

NOTES AND BILLS. See "Negotiable Instruments." 

NOTICE OF DISHONOR. See "Principal and Surety." 

NOVATION. See "Rescission." 

OFFICES. 
When a n  act creates an  office to  commence a t  a certain time and 

directs i ts  incumbent to  perform certain duties which, though 
formerly belonging to  another office, a re  required by law to be 
performed annually a t  a specified time, the officer must per- 
form them, if a t  all, a t  the time specified. Fortune u. Com- 
nzissioners, 322. 

OPEN ACCOUNTS. See "Suspension of Right of Action." 

OPINION BY JUDGE. 
A prayer to  charge tha t  "even if the fire was communicated to  

the  defendant's right of way, the plaintiff can not recover, for 
the engine was in good repair and equipped with an improved 
spark arrester for preventing the escape of sparks, and was 
managed in a careful manner by a skillful and competent en- 
gineer, and the evidence as  to  this is uncontroverted and uncon- 
tradicted," was properly refused because i t  would have been 
an  expression of opinion upon the facts, forbidden by Revisal, 
section 535. Willianzs v. R. R., 623. 

 OPTION^ See "Contracts"; "Specific Performance"; "Partnership." 
A paper writing, by which the defendant binds himself a t  any 

time previuus to  a fixed date, to  sell a certain t rac t  of land 
to  any one whom the plaintiff may direct for a designated sum, 
is a unilateral contract or an  option, where the plaintiff has 
never obligated himself to  pay said sum. Alstom v. Comnell,~ 
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PARTIES. See "Husband and Wife"; "Pleadings." 
1. The defendant having entered a general denial, any defect of par- 

ties which may have existed is waived; and if permanent dam- 
age is shown impairing the value of the inheritance, the plain- 
tiff, as owner of two-thirds of the reversion after the life 

. 

estate, has a right of action for the full amount of damage 
done to his two-thirds interest in the property. Cherry v. 
Canal Co., 422. 

2. Judgments rendered by a justice of the peace, entitled "McAfee 
Estate by Cora McAfee, Agent, against W. A. Gregg and Wife, 
Addie," and docketed in the Superior Court, are not toid 
either because of the alleged defect as to parties plaintiff or 
because i t  appears in the summons that the defendant Addie 
was then married, and i t  was error to dismiss supplemental 
proceedings brought to enforce their payment. YcAfee v. 
Gregg, 448. 

3. In  an action brought by the husband alone for damages to land 
which had been conveyed to the husband and wife and which 
they held by entireties, the wife was not a necessary party. 
West v. R. R., 620. 

PARTNERSHIP. 
1. During the continuance of a partnership, one partner can not sue 

another on any special transaction which may be made an 
item of charge or discharge in a general partnership account. 
Ledford v. Emerson, 288. 

2. One partner, during the continuance of the partnership, can not 
ordinarily bring trover or trespass against the other by reason 
of acts concerning partnership property, unless the same be 
destroyed or removed entirely beyond the reach or control of 
the complaining party. Ledford u. Emerson, 288. 

3. Where a partnership has terminated and all debts have been 
paid and the partnership affairs otherwise adjusted, or where 
the partnership was for a single venture or special purpose 
which has been closed, and nothing remains but to pay over the 
amount due, in either case an action will lie in favor of one 
against the other. Ledford v. Emerson, 288. 

4. Where an action a t  law will lie by one partner against another, 
i f  the facts bring the claim within the provisions of our stat- 
ute on arrest and bail, the plaintiff is entitled to this ancil- 
lary remedy. Ledford u. Emerson, 288. 

5. When the plaintiff sues to recover his share arising from a sale 
.of certain options on land, which the plaintiff took in the 
name of the defendant under an agreement that the defendalit 
was to advance the incidental expenses, sell the options and 
divide the profits equally, i t  was error to discharge an order 
of arrest of the defendant allowed upon proof of fraud on his 
part in connection with the sale of the options. Ledford v. 
Emerson, 288. 

PASSENGERS. See "Railroads." 

PENALTIES. See "Register of Deeds." 

PERMANENT DAMAGES. See "Trespass"; "Damages." 

PERSONAL PROPERTY EXEMPTIONS. See "Exemptions." 
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PLEADINGS. See "Appeal and Error"; "Practice." 
1. A demurrer that does not specify wherein the complaint fails to 

to state facts sufficient to constitute a cause of action, is gen- 
eral and is not allowable. Ball e. Paquin, 83. 

2. A demurrer, on the ground that the feme defendant was a mar- 
ried woman, was properly overruled, where i t  does not appear, 
on the face of the complaint, that  she was a married woman 
a t  the date of the contract or the commencement of the action. 
Ball e. Paquin, 83. 

3. Where the defendant in his answer sets up a mistake in a dced 
. under which he claims, but does not pray for a reformation 

thereof, yet the court may award such relief, if the allega- 
tions of the answer and the findings of the jury upon appro- 
priate issues justify it. Manufacturing Co. v. Cloer, 128. 

4. Where a complaint charges that  the defendant, with the consent 
of a corporation, his co-defendant, converted the corporation 
and all of its assets to his own use and used and manipulated 
the corporation and its property for his own benefit and man- 
aged i t  recklessly and disposed of its property t o  defraud the 
stockholders, and one general object of the complaint is to 
recover property belonging to the plaintiff which the two de- 
fendants confederated to  destroy: Held, that  a demurrer for 
misjoinder of parties and causes of action was properly over- 
ruled, i t  appearing that  the two defendants are so intimately 
connected with the transactions that i t  would be almost im- 
possible to investigate any of the grounds of complaint, unless 
both are made parties. Oyster e. Mining Go., 135. 

6. Where a general right is claimed,,arising out of a series of 
transactions tending to one end, the plaintiff may join sev- 
eral causes of action against defendants who have distinct and 
separate interests, in order to a conclusion of the whole matter 
in one suit. Oyster v. Mining Co., 135. 

6. I n  an action for the recovery of land if the defendant wishes to  
disclaim as to any portion of the locus in quo and put in issue 
the title to only a specific portion, he should do so in his 
answer. Crawford v. Masters, 205. 

7. I n  order to derive any benefit from a former judgment as a bar 
to the prosecution of a pending suit, such judgment, even in 
actions before a justice of the peace, must be specially pleaded 
and will not be considered under the plea merely denying the 
the indebtedness alleged in the complaint. Smith v. Lumber 
Co., 375. , 

8. When the parties come to  trial  in a justice's court, the justice 
should require the plaintiff Co state "in a plain and direct 
manner the facts constituting the cause of action" and a 
denial by defendant or other facts constituting a defense. 
Smith v. Newberry, 385. 

9. While an action for breach of warranty arises out of contract 
and deceit is for a tort, yet when they both arise out of the 
same transaction they may be joined. Bmith v. Newberry, 385. 

10. A defense in the nature of a plea in confession and avoidance 
must be specially pleaded. Smith v. Newberry, 385. 

11. An exception to the admission against the defendant of certain 
sections in his original answer-he having been allowed to  
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file a n  amended answer-can not  be sustained. Norcum v. 
Savage, 472. 

12. Where all the facts which go to  make out an  estoppel a r e  set 
out in the  pleadings, the estoppel is  sufficiently pleaded, though 
i t  is not claimed as  an  estoppel in terms. Alstolz, v. Connell, 
485. 

13. Where the  plaintiff asked for an  accounting, averring tha t  the 
defendant was indebted to  him and defendant submitted to 
an  account, averring tha t  the plaintiff owed him a balance: 
Held, t ha t  the defendant did i n  substance set up a counter- 
claim. Boyle v. Xtallings, 524. 

14. I n  an action for indemnity on a n  accident policy where the 
answer set up  a breach of warranty by way of defense, a reply 
was not required, and the court properly submitted an  issue 
a s  to  whether the defendant had knowledge of the mental and 
physicial condition of the plaintiff a t  the time the policy was 
issued. Fishblate v. Fidelity Co., 589. 

PLEADINGS AS EVIDENCE. See "Pleadings"; "Evidence." 

POLL TAX. See "Taxation"; "Elections." 

POSSESSION. See "Adverse Possession"; "Trespass." 
1. If the defendants had shown possession of the land, their delay 

of eighteen years in suing would not have precluded them 
from seeking the aid of the court in converting the plaintiff 
into a trustee for their benefit, but a s  they show no such pos- 
session, they have slept on their rights too long. McAden v. 
Palmer, 258. 

2. The actual possession of land does not in itself constitute seizin. 
Redding v. Vogt, 562. 

PRACTICE. See "InjUnctions"; "Appeal and Error"; "Pleadings." 
1. Where a finaI judgment was rendered and no exception was en- 

tered and no appeal taken, but the amount recovered and the 
costs were paid, the vitality of t h a t  suit  and the judgment 
therein was fully spent and the lat ter  can not be reopened and 
the suit  revived by any sort of proceedings known to  the  law. 
Bnnker v. Bunker, 18. 

2. I n  an  action for an accounting where i t  is  alleged tha t  a certain 
item of costs in another action was a proper charge against 
the defendant, and was first allowed by the  referee and after- 
wards omitted from his account reported in obedience to  an 
order requiring a new account to be taken and stated, to  which 
omission plaintiff excepted and thereafter a final judgment 
was rendered which did not in terms include this allowance, 
but provided on the contrary tha t  plaintiff should recover a 
certain sum and the costs of action, which necessarily excluded 
from the judgment the recovery of said certain item of costs: 
Held, t h a t  the court erred a t  a subsequent term in ordering 
the case reinstated on the docket for further proceedings where 
there was no exception to  the judgment and no appeal taken 
therefrom. Bunker v. Bunker, 18. 

3. A finding by the jury, t ha t  the plaintiff's intestate was guilty of 
contributory negligence, makes i t  unnecessary to consider an  
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exception to a refusal of a prayer of defendant a s  to contribu- 
tory negligence. Edtoards v. R. R., 49. 

4. If the defendant relied upon the equitable matter set out in the 
answer, i t  was his duty to  tender appropriate issues upon 
which the facts set out could be found. Manufacturing Co. v.  
Cloer, 128. 

5. Where the defendant in his answer sets up  a mistake in a deed 
under which he claims, but does not pray for a reformation 
thereof, yet the court may award such relief, if the allegations 
of the answer and the findings of the jury upon appropriate 
issues justify it. Manufacturing Co. v. Cloer, 128. 

6. m e  plaintiff alleged tha t  his injuries were caused by the negli- 
gence of the defendant and specified different acts or omissions 
a s  constituting the negligence. When the court, a t  the clwe 
of the testimony, intimated tha t  i t  would withdraw a portion 
of the plaintiff's evidence from the jury, i t  acted prematurely 
and the ruling a t  tha t  time was calculated to  embarrass and 
to  handicap the plaintiff i n  the development of his case and 
necessarily to  prejudice him, and the case will be remanded 
with direction to  set aside the nonsuit taken in deference to 
the court's intimation. Hayes v. R. R., 131. 

7. Plaintiff may submit to  an  involuntary nonsuit, which he is 
driven or compelled to take, reserving leave to  move afterwards 
to  set the same aside, with a view not to abandon the prosecu- 
tion of the suit, but to further prosecute i t  by appeal, in order 
to  test the correctness of a ruling of the court which may 
otherwise be fatal  to his case. Hayes v. R. R., 131. 

8. The tendering of witnesses by the defendant for the purpose of 
having their fees taxed as  costs does not amount t o  the intrn- 
duction of evidence within the  meaning of the  Superior Court, 
rule 3, and does not take from the defendant the right to 
open and conclude the argument. Brown v. I?. R., 154. 

9. Where a motion is  made in this Court for a new t r ia l  for newly 
discovered evidence, the Court never discusses the facts on such 
motion, but simply awards or refuses a new trial. Crenshaw 
v. R. R., 192. 

10. I n  an  action for the recovery of land the  judgment must follow 
and conform to the verdict in designating the extent of the 
recovery, and must be rendered for the premises described in 
the complaint. Crawford v. Yasters, 205. 

11. Where a plaintiff, in deference to an  adverse intimation of the 
court, submits to  a nonsuit, he is entitled in  th is  Court to the 
most favorable interpretation of the evidence, after excluding 
all t h a t  is  against him. Millhiser v. Leatherwood, 231. 

12. An intimation of an opinion by the judge adverse to the plaintiff 
upon some proposition of law, which does not "take the case 
from the jury," and which leaves open essential matters of 
fact still to  be determined by them, will no t  justify the plain- 
tiff in suffering a nonsuit and appealing. Such nonsuits a re  
premature and the appeals will be dismissed. Nidgett v. 
Yanufacturing Co., 361. 

13. Where two causes of action were set forth in a warrant  before a 
justice of the peace (treated as a complaint), the judge prop- 
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erly submitted the issue upon the cause of action which was 
sustained by the evidence. Xmith v. Newberry, 385. 

14. Where a case was tried below in the fall and docketed in this 
Court three days before the district was called a t  the opening 
of the spring term, a motion on the first day of the ~ p r i n g  
term to dismiss the appeal because not docketed seven day,s 
before the call of the district as  required by rule 5, will be 
denied. Craddock v. Barnes, 427. 

15. Revisal, section 548, contemplates tha t  the issues shall be drawn 
before the introduction of testimony. Beasley v.  Surles, 605. 

16. Where an  objection for defect of parties was made below and 
overruled, this Court will not exercise i t s  discretionary power 
of amendment to  destroy an  exception duly taken below. West 
v. R. R., 620. 

17. Permitting the surveyor, during his examination, to  indicate 
upon the map of the official survey by small red lines the 
boundaries of certain deeds which defendants had introduced 
in evidence is  a matter within the sound discretion of the tr ial  
judge. Bullard v. Hollingsworth, 634. 

PRESUMPTIONS. 
1. Every presumption is  in favor of the validity of an act  of the 

Legislature and all doubts are  resolved in support of the  act. 
Lowery v. h'chool Trustees, 33. 

2. I n  the case of an  insane person, one wholly incompetent to  con- 
tract, the  law presumes fraud from the condition of the  par- 
ties, the presumption being stronger or weaker, according to  
the position or condition of the  parties with respect to  each 
other. Sprinkle v. Wellborn, 163. 

3. A presumption of fraud is  raised from a transaction with a 
person nolt compos nzentis, without the aid of any evidence of 
actual imposition, by the very nature of the transaction. 
Bprinkle v. Wellborn, 163. 

4. The burden is  upon the plaintiff t o  show tha t  a prior entry was 
invalid for indefiniteness, for in the absence of any proof to  
the contrary, the court must assume that  the entry and sur- 
vey conformed to  the statute. Praxier v.  Gibson, 272. 

5. Chapter 773, Acts 1905, by doing away with the necessity' of 
proving tha t  title to  land in Hertford County is out of the 
Sta te  does not go further and provide tha t  the title should be 
presumed to  be in any person who may bring suit  and exhibit 
a perfect chain of deeds without any proof of title, but the 
claimant must also show by proof sufficient in law for t ha t  
purpose, t ha t  he has in some way acquired the title. Mitchell 
v. Garrett, 397. 

6. A prayer to instruct the jury tha t  from thirty years' adverse 
possession against the State all  tha t  is necessary to  show com- 
plete title out  of the Sta te  is  presumed, was correctly modified 
by adding after the word "possession" the following words: 
"Such possession having been ascertained and identified under 
known and visible lines or boundaries." Revisal, section 380. 
Bullard v. Hollingsworth, 634. 

583 



INDEX. 

PRINCIPAL AND AGENT. See "Bankruptcy"; "Master and Serv- 
ant"; "Husbaad and Wife"; "Insurance." 

1. Where i t  is established that debtor a t  the time of the alleged 
preferential payment t o  his father, was the latter's general fi- 
nancial agent, and that  he practically paid himself for his 
father, i t  follows that his personal knowledge of his own utter 
insolvency is imputable to his principal and that the father is 
affected by all knowledge possessed by his son, his agent. 
Wright v. Cotten, 1. 

2. Where the agent of the creditor had reasonable cause a t  the time 
to believe the debtor insolvent, and knew that the transaction 
was in fraud of the bankruptcy law, i t  is the same as if the 
creditor himself had taken part therein, with the same cause 
to  believe and the same knowledge. Wright v. Gotten, 1. 

3. What an agent says while doing acts within the scope of his 
agency is admissible as a part  of the res gestle. What he says 

' afterwards concerning his acts is hearsay and inadmissible. 
Hamrick v. Telegraph Co., 151. 

4. The clause in an accident policy that "no notice or knowledge of 
the agent or any other person shall be held to effect a waiver 
or change in this contract or any part of it," is ineffective for 
the purpose designed. Fishblate v. Fidelity Co., 589. 

PRINCIPAL AND SURETY. 

1. A surety company which has been called upon to pay a devas- 
tavit committed by its principal, an administrator, is entitled 
to be subrogated to  the rights of the creditor against a party 
who received the money with knowledge of its wrongful ap- 
propriation and his rights are exactly those of the creditor. 
Caviness v. Fidelity Go., 58. 

2. Where 6he solvent sureties paid the amount due on a judgment 
against the principal and the sureties and caused the same to 
be assigned for their benefit, and the plaintiff was designated 
as  agent to collect what he could from the insolvent sureties, 
and as such agent held the balance due on the judgment and 
in pursuance of this arrangement took from the defendant, an 
insolvent surety, a note and mortgage which was to be in full 
payment of his liability on said judgment: Held, that a judg- 
ment for the full amount of the note was proper, the pro rata 
due from the defendant being more than the amount of the 
note. Chadbourn v. Durham, 501. 

3. A surety on a note is not discharged from liability by reason of 
the fact tkat he was not given notice of its dishonor. Rozcse 
v. Wooten, 557. 

4. Under Revisal, section 2343, the liability of a surety is primary, 
for he is, by the terms of the instrument, absolutely required to 
pay the same. Rouse v. Wootele, 557. 

PRIMA FACIE CASE. See "Itemized Accounts." 

PRIMARY LIABILITY. See "Principal and Surety." 

PRIVILEGED COMMUNICATIONS. See "Slander and Libel." 

PROBABLE CAUSE. See "Malicious Prosecutions." 
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PROCESSIONING. 
1. I n  a proceeding under the "Processioning Act," chapter 22, Laws 

1893, to establish a disputed line, the burden of proof is upon 
, the plaintiff. Hill v. Daltoa, 9. 
2. I n  a processioning proceeding the plaintiff may not, where there 

is a call for course and dist%nce and a natural object or line of 
another contract, stop a t  the end of the call for course and 

I 
distance, but must either show the location of the natural 
object or the line called for, or show that  a t  the time his line 
was survejed, a line was run and a corner marked correspond- 
ing with the call for course and distance, or that there was 
never any such object or line, as called for. Hill v. Dalton, 9. 

3. The question of title is not in issue in a proceeding for proces- 
sioning for establishing a disputed line. Hill v. Dalton, 9. 

4. I n  a processioning proceeding, where the question in controversy 
was the location of the R grant, and to do this i t  was neces- 
sary to locate the M grant, evidence to show that the latter 
was not properly located because i t  did not correspond with 
the former, was properly excluded, as the lines of the senior 
grant, the controlling object, can not be established by the lines 
of the junior grant. Hill v. Daltofi, 9. 

PROFITS. 
Where the profits lost by defendant's tortious conduct, proxi- 

mately and naturally flow from his act and are reasonably 
definite and certain, they are recoverable; those which are 
speculative and contingent, are not. Johnson v. R. R., 574. 

1 PROVISOS. See "Insurance." 

PUBLIC LANDS. See "Cherokee Lands"; "Entries and Grants." 

PUNITIVE DAMAGES. See "Damages"; "Railroads." 

QUESTIONS FOR COURT. 
1. The meaning of the ternis of a eontract whether written or 

verbal, when they are precise and explicit, is a question for 
the court, but if doubtful and uncertain, they may be sub- 
mitted to the jury, with proper instructions, to ascertain the 
meaning and intent of the parties. Wilson v. Cotton Mills, 52. 

2. The standard of privilege is the standard of the law, not of the 
individual, and the privilege depends not on what the individ- 
ual may have supposed to be his interest or duty, but upon 
what a judge decides, as a matter of law, his interest or duty 
to have been. Battas v. Kilgo, 106. 

3. When the facts are admitted, i t  is the duty of the court to 
declare, as a question of law, whether there is probable cause. 
Moore v. Bank, 293. 

4. What will amount to an abandonment of a contract is a question 
of law and the acts and conduct which are relied on to cousti- 
tute the abandonment should be clearly proved, and they must 
be positive, unequivocal and inconsistent with the existence of 
a contract, but when thus established they will bar the right 
to specific performance. Yay v. Getty, 310. 

QUESTIONS FOR JURY. 
1. I f  the parties to an agreement dispute about its terms, an issue 

of fact is raised, as to the terms, to be decided by the jury 
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who should be guided by instructions from the court. Wilsorz 
v. Gottolt Mills, 52. 

2. Whether one has exceeded the privilege and whether he was ac- 
tuated by malice are ordinarily questions for the jury. Cfattis 
v. hilgo, 106. 

3. On the question of notice implied from the continued existence 
of a defect, no definite or fixed rule can be laid down a s  to the 
time required and i t  is  usually a question for the jury on the 
facts and circumstances of each particular case, giving proper 
consideration to  the character of the structure, i t s  material, 
the time i t  had been in existence and use, the nature of the 
defect, i t s  placing, etc. Fitxgerald v. Corzcord, 110. 

4. I n  an  action against a register of deeds to  recover the penalty 
under section 2090 of the Revisal, where there is a conflict of 
evidence, whether there has been "reasonable inquiry" i s  to be 
submitted to  the jury upon all the evidence under proper in- 
struction; but if the facts are agreed, i t  i s  a matter of law. 
F u r r  v. Johnsoa, 157. 

5. Where there is any evidence tha t  reasonably tends to prove the 
fact in issue, or where the credibility of the witnesses intro- 
duced by either party must be passed upon, the question of 
fact involved is  always one for the jury under proper instruc- 
tions from the court as  to  the law. Smith v. Lumber Co., 375. 

6. Whether the animal should have been kept in the car or put in 
the stable, and what food and attention she should have re- 
ceived under the  circumstances, were evidently questions of fact 
for the jury, to  be considered by them in passing upon the 
question of negligence. Fuller v. R. R., 480. 

7. The question of reasonable time is a mixed question of law and 
fact, and except where the facts are few, simple and undis- 
puted, and where only one inference can be drawn, or except 
where the time is so short or so long tha t  the court may de- 
clare i t  reasonable or unreasonable, i t  should be left to the 
sound discretion of the jury under the instruction of the court 
upon the particular circumstances of the case. Claus v. Lee, 
552. 1 

8. I n  determining whether or not language used in conndction with 
the sale of personal property constitutes a warranty, i t  is  
proper fbr the jury to  consider the testimony in the light of 
the language used, the spirit in which the parties met and all  
of the other circumstances, and to find therefrom the intent 
with which the words were used by the seller and understood 

' by the defendant, with proper instructions a s  t o  what con- 
stitutes warranty. Beasley v. Surles, 605. 

RAILROADS. See "Negligence" ; "Contributory Negligence" ; "As- 
sumption of Risk" ; "Fellow Servant Act" ; "Carriers" ; "Mas- 
ter and Servant"; "Corporation Commission." 

1. An instruction tha t  "it is the duty of the defendant's engineer or 
'fireman to  ring the bell or sound the whistle, or give other 
suitable and sufficient signals and warnings of the approach 
of i t s  train, while moving i t s  train in i t s  yards, and t o  use all 
proper and reasonable efforts to avoid injuring any party who 
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may be in its yards on lecritimate business, and if the jury 
find that the defendant failed to give such sinnal and take 
such precautions, and said aets " " * resulted in the kill- 
ing of the plaintiff's intestate, they should answer the first 
issue 'yes,'" is not contradictory. Edwards v. R. R., 49. 

2. An instruction that "the use of the highways and streets by the 
traveling public belongs as much to the public as the track 
does to the railway company, and for the company to block up 
the highways without absolute necessity, or to render its use 
so dangerous as to deter the public, or to keep them in con- 
stant fear of life and limb, would be a material and unl~wful  
interference with their rights, and if the jury find " * * that 
the defendant so blocked up and obstructed a public highway, 
this would be evidence of negligence, and if such negligence . 
caused the killing of the intestate, then the jury will answer 
the first issue 'yes'" is correct. Edwards v. R. R., 49. 

3. The issue, "Did the defendant maliciously or willfully, wantonly 
and rudely mistreat and humiliate the plaintiff while a pas 

I senger on its train?" is a pure issub of fact, and the finding 
of the jury is conclusive, the judge having refused to set the 
verdict aside. Zutchinson v. R. R., 123. 

4. It is a reasonable regulation of the defendant that certain trains 
shall not stop a t  all stations, provided there a r e  enough to 
serve the purposes of local travel. Hutchinson v. R. R., 123. 

5. It is the duty of the defendant to have an agent a t  the gate to 
examine the tickets and allow no one to get upon a train which 
does not stop a t  his destination. Not having done this, but 
having received the pIaintiff into the train, without oGection, 
with a ticket calling for a regular station, as her destination, 
and nothing on its face to show i t  was not good on that train, 
and she not knowing that that  train did not stop there, i t  was 
the duty of the defendant to stop the train a t  that point for 
her. Hutchinson v. R. R., 123. 

6. On the question of damages, the court correctly instructed the 
jury that if the conductor maliciqdy or with wanton reckless- 
ness carried the plaintiff by her station, or if he maliciously or 
wantonly mistreated and humiliated her, they could assess puni- 
tive damages. Hutchinson v. R. R., 123. 

7. Under section 1963 of The Code, when a passenger is carried by 
his station, he is entitled to damages, and this, though tllere 
is no bodily harm, or actual damages. If i t  is done recklessly 
or wilfully, he is entitled to punitive damaqes. Bmith v. R. R., 
130 N. C., 304, overruled. Hutchinsom v. R. R., 123. 

8. In an action for wrongfully causing the death of plaintiff's intes- 
tate a t  a crossing, an instruction that where an engine was 
backing on a crossinq in the nighttime, i t  was the duty of the 
engineer to sound adequate warning and to keep a man with a 
light a t  the front of the engine as i t  was moving, so as to keep 
a lookout adequate for safety; and if there was failure in this 
respect and an injury resulted, there would be a negligent 
breach of duty, is correct, and the fact that the crossing may 
be also used as a part of the railroad yard or that the street 
ran down the track for some distance, does not change the 
principle. Reid v. R. R., 146. 



RAILROADS-Continued. 
9. An instruction "if the jury shall find that the plaintiff was walk- 

ing on the railroad track and that the defendant was backing 
its engine along the track in the night time in the direction of 
the plaintiff, and that there was no light ktt the time on the 
back part of the engine and no agent there to keep a lookout 
along the track, or being there, failed to exercise reasonable 
care in looking ahead along the track for any person on or 
near the track, or that no bell was ringing; and if the jury 
shall find that the engine so moving ran against or upon the 
intestate and killed her; and if the jury should further find 
that if the bell had been ringing and there had been a proper 
light on the engine, the intestate would have had notice of the 
approaching train in time and would have escaped the danger; 
or that if there had been a person stationed on the engine and 
was exercising reasonable care in keeping a lookout along the 
track, he would have discovered the intestate in time to have 
avoided striking her, then the jury should answer the first 
issue yes, and the second issue no," is not erroneous in declar- 
ing that the defense of contributory negligence did not avail 
the defendant under the conditions stated. Reid v. R. R., 146. 

10. Where' plaintiff's intestate had gone on the crossing a t  Third 
Street in an effort to cross the railroad and was told by an 
employee of the defendant that a freight train then obstructed 
the crossing a t  that pdnt,  and that she had better try the 
Second Street crossing, and following these instructions she 
essayed the latter crossing and was endeavoring to cross when 
an engine backed upon her and death resulted: Held, that the 
intestate was no trespasser, and there was no contributory neg- 
ligence in the mere fact that she was then upon the road. 
Reid u. R. R., 146. 

11. I n  an action against a railroad for an alleged wrongful ejection, 
to entitle a passenger to punitive damages, his expulsion from 
the train must be attended by such circumstances as tend to 
show rudeness, insult, aggravating circumstances calculated to 
humiliate him. Ammons u. R. R., 196. 

12. I n  an action against a railroad for damages for the alleged negli- 
gent killing of the plaintiff's intestate a t  a crossing where there 
was evidence to  show that  an engine of the defendant was 
backing a t  night toward a crossing near the depot and ran 
over and killed the intestate, who a t  the time was lawfully 
upon the track endeavoring to cross i t  going to his home; that 
the engine was running without lights or signal warnings and 
without any one stationed so as to  keep a proper lookout: Held, 
that these facts fix the defendant with the legal responsibility 
for intestate's death. Diaon v. R. R., 201. 

13. Both the railroad when appro'aching a public crossing and the 
traveler on the highway are charged with the mutual duty of 
keeping a careful lookout for danger, and the degree of dili- 
gence to be used on either side is such as a prudent man would 
exercise under the circumstances of the case in endeavoring to 
perform his duty. Cooper v. R. R., 209. 

14. I n  an action for damages for the alleged negligent killing of 
plaintiff's intestate, an instruction that relieved the traveler of 
all obligation to look and listen when there had been a failure 
on the part of the defendant to give the ordinary signals, where 
there was evidence tending to show that there was an unob- 
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structed view, is erroneous, and the fact that the court in other 
portions of the charge imposed on the plaintiff the obligation 
to look and listen whenever the view was unobstructed, does 
not help the matter. Cooper w. R. R., 209. 

15. Evidence tending to show that the intestate was in  a covered 
wagon and that he drove on the crossing without any stop what- 
ever and with the wagon cover down on the side from which 
the train approached and a t  a point just on the edge of the 
wagon road and 13 feet from the center of the railroad track 
one could eee down the track from 500 to 1,200 feet, in  the 
direction from which the trains approached, was sufficient for 
the consideration of the jury on the issue of contributory negli- 
gence. Cooper v. R. R., 209. 

16. A traveler on the highway, before crossing a railroad track, as a 
general rule, is required to  look and listen to ascertain whether 
a t ram is approaching; and the mere omission of the trainmen 
to give the ordinary or statutory signals will not relieve him of 
this duty. Cooper v. R. R., 209. 

17. Where the view is unobstructed, a traveler, who attempts to  cross 
a railroad track under ordinary and usual conditions without 
first looking, when, by doing so, he could note 'the approach of 
a train in time to save himself by reasonable effort, is guilty 
of contributory negligence. Cooper v. R. R., 209. 

18. Where the view is obstructed, a traveler may ordinarily rely upon 
his sense of hearing, and if he does listen and is induced to 
enter on a public crossing because of the negligent failure of 
the company to give the ordinary signals, this will usually be 
attributed to the failure of the company to warn the traveler 
of the danger, and not imputed to him for contributory negli- 
gence. Cooper v. R. R., 209. 

19. There may be certain qualifying facts and conditions which so 
complicate the question of contributory negligence that it be- 
comes one for the jury, even though there has been a failure to 
look or listen, and a traveler may, in exceptional instances, be 
relieved of these duties altogether as when gates are open or 
signals given by watchman and the traveler enters on the cross- 
ing reasonably relying upon the assurance of safety. Cooper v. 
R. R., 209. 

20. One who enters on a public railroad crossing is required to look 
and listen, and when he fails in this duty and is injured in 
consequence, the view being unobstructed, under ordinary con- 
ditions such person is guilty of contributory negligence. Bher- 
rill v. R. R., 252. 

21. Where the testimony of the plaintiff tended to show that  his 
duties by contract with the defendant railroad caused him to 
work almost on the track and frequently required him to be 
upon and across it, and that while so engaged he was run over 
by an engine of the defendant which had come upon him with- 
out any warning, and which warning was required both by the 
custom and rules of the railroad, and that he had just looked 
and listened both ways, and the way then appeared clear: Held, 
that a nonsuit was erroneous as the question of contributory 
negligence must be left to the jury to determine under proper 
instructions. Xherrill v. R. R., 252. 

22. I n  an action to recover damages for the negligent killing of plain- 
tiff's intestate, where the evidence tends to prove that the'in- 
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testate was run over by the defendant's train in i ts  yard a t  
night; that he was lying across the t ~ a c k  unconscious; that 
the track was straight for a distance of 100 yards or more; 
that the headlight of the locomotive was burning; that the 
train was running slowly and was stopped within 80 feet after 
striking intestate, and that the engineer or fireman either saw 
the object lying across the track, or could have easily done so, 
for a distance of 100 yards or more: Fleld, that the judge prop- 
erly submitted the issues to  the jury. Plemmons v. U .  R., 286. 

23. The condemnation for the purpose of building and operating a 
railroad did not deprive the plaintiff of the use of her land 
except to the extent that it was necessary for the operation of 
the road. For any additional burden she was entitled to  com- 
pensation to  be measured with reference to the limited ease  
ment of the railroad. Brown v. POZ.L.XW Co., 333. 

24. Section 2601, Revisal, which requires railroads to construct cattle 
guards a t  the point of entrance upon and exit from enclosed 
lands, applies to a town lot as well as in the country and to  
stock law and nonstock law territory. Shepard v. R. R., 391. 

25. A deed to the right of way gives a railroad no more rights than 
i t  would have acquired by condemnation. IThepard v. 11% R., 391. 

26. Revisal, section 394 (chapter 224, Laws 1895), which establishes 
the period of limitation as  to permanent damages a t  five years, 
applies only to  actions against railroad companies. Cherry v. 
Canal Go., 422. 

27. The following telegram sent by defendant's general road master 
to plaintiff. "Can offer you extra force a t  $65 per month. Will 
want you a t  once to ditch D. and N. Road and R. and G. 
Answer quick. Job will last all the year," constituted an offer 
of employment for the remainder of the year, which became 
binding upon acceptance. King v. R. R., 433. 

28. The above special contract of employment was not affected by the 
rules of defendant company, known to plaintiff, that  i ts serv- 
ants are employed by the month subject to be discharge'd at 
its will. King v. R. R., 433. 

29. Where plaintiff arrived a t  a flag station on defendant's railroad, 
with his trunks, which were placed with checks on them in 
defendant's warehouse, located on its right of way and used 
for storing baggage, and before the arrival of the next train 
plaintiff went with defendant's clerk to this warehouse t o  
recheck the trunks and, after rechecking them, started to take 
the approaching train, having a mileage book, and stepped in a 
hole in the vlatform adidninn the warehouse, and was iniured~: 
Held, plainiiff was a passeGer when injured and the& was 
sufficient evidence of negligence to be submitted to the jury. 
Pineus v. R. R.. 450. 

30. The duty of a railroad company in respect to  keeping safe station 
premises extends to all who rightfully come upon the premises 
on legitimate business to  be'transacted with its agent, and this 
duty extends to  flag as  well as regular stations. Pineus v. 
R. R., 450. 

31. In  an action for personal injuries, an instruction on the issue as 
to contributory negligence that "if the plaintiff was asleep and 
was thrown off the car by a sudden jerk caused by the negli- 
gence of the engineer or by pulling out the slack, and that 
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said slack was the result of having no brakes on the cars, then 
the jury should answer the issue 'no,'" is erroneous, for if the 
negl~gence of the plaintiff in going to sleep on a moving train 
concurred with the defendant's negligence as the proximate 
cause of the injury, this would be contributory negligence. 
Eledge v. Lumber Co., 459. 

32. The contention that the Fellow Servant Act (Revisal, sec. 6646) 
applies to the defendant, Frank Hitch Lumber Company, can 
not be determined where its answer denied that i t  owned or 
operated the logging railroad and no appropriate issues were 
submitted. Tanner v. Lumber Co., 4'75. 

33. Where the defendant undertook to furnish the plaintiff trmspor- 
tation on its log train to and.from "quarters," i t  was its duty 
to see that such transportation was rendered as reasonably safe 
as  the character of it would admit. Tanner v. Lumber Co., 
475. 

34. Where there was evidence tending to prove that one of the stand- 
ards used to hold the logs in place was gone, an instruction 
that "when the plaintiff went on the log car for the purpose 
of riding, he assumed the risk of all the dangers incident to 
riding on a log train," was erroneous in that the court should 
have further stated that the plaintiff assumed no risk result- 
ing from a defective car. Tanner v. Lumber Co., 475. 

35. The master is liable for negligence in respect to such acts and 
duties as he is required or assumed to perform, without regard 
to  the rank or title of the agent entrusted with their perform- 
ance. Tanner v. Lumber Go., 475. 

36. In  an action to recover damages for an alleged injury to a mare, 
an instruction "that if the jury find that the defendant had 
stables a t  that point, and the defendant knew that i t  would 
not be able to forward the mare to her destination till the next 
morning, and kept her in its car on the track all night without 
other food or attention than has been testified to, the deknd- 
ant was guilty of negligence, and if you find that the mare was 
damaged in consequence of such negligence, you will answer 
the first issue 'yes,' " is erroneous. Puller v. R. R., 480. 

37. Whether the animal should have heen kept in the car or put in 
the stable, and what food and attention she should have re- 
ceived under the circumstances, were evidently questions of fact 
for the jury, to be considered by them in passing upon the ques- 
tion of negligence. Puller v. R. R., 480. 

38. In an action to recover damages for wrongful ejection, where the 
evidence showed that the plaintiff, who was a passenger, was 
wrongfully put off the defendant's train a t  night in the coun- 
try, and that the conductor and brakeman took hold of him 
and forcibly ejected him in the presence of other passengers, 
and that the conductor was rude, stern, harsh, and humiliating 
in his demeanor tawards plaintiff, the court did not err in sub- 
mitting the assessment of punitive damages to the jury. Par- 
rott v. R. R., 546. 

39. Where the defendant was permitted to  prove the custom of the 
conductor in regard to taking up tickets and checking passen- 
gers from all stations, the testimony of witnesses that this con- 
ductor had on previous occasions called upon each of them for 
a ticket after i t  had been surrendered to him, was competent 
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for the purpose of rebutting this custom and showing i ts  falli- 
bility. Parrott v. R. R., 546. 

40. I n  an action for damages for the negligent burning of plaintiff's 
factory, evidence that plaintiffs had a contract to deliver a, 
certain number of crates a t  a fixed profit, that they had on 
hand the material to complete this contract a t  the date of the 
fire, and that it was impossible to replace this material, was 
competent to be heard by the jury upon the issue of damages. 
Johnsola v. R. R., 574. 

41. In  an action for damages to property alleged to have been burned 
by the emission of sparks from defendant's engine, it is com- 
petent to show that the same engine, shortly before or after 
the fire in question, emitted sparks. Johnson v. R. R., 581. 

42. Evidence that on the day after the burning of plaintiff's factory, 
a car of hulls attached to the engine which i t  was alleged set 
fire to the factory, was seen on fire, is irrelevant as tending to 
prove the fact in i s s u e t h a t  the engine by the emission of 
sparks set fire to the factory. Johnson u. R. R., 581. 

I 43. Where defendant's witness testified to facts tending to show that 
plaintiffs' factory was not fired by defendant's engine and he 
was asked on cross-examination whether or not be had made 
contradictory statements, which he denied, it was competent to 
show that he had made such statements, as impeaching but not 
as substantive evidence. Johnson v. R. R., 581. 

44. I f  fire escapes from an engine in proper condition, having a 
proper spark arrester, and operated in a careful way by a skill- 
ful and competent engineer, and the fire catches off the right 
of way, the defendant is not liable, for there is no negligence. 
Williams v. R. R., 623. 

45. If fire escapes from an engine in proper condition, with a proper 
spark arrester, and operated in a careful wa.y by a slrillful and 
competent engineer, but the fire catches on the right of way, 
which is in a foul and negligent condition, and thence spreads 
to  the plaintiff's premises, the defendant is liable. Williams v. 
R. R., 623. 

48. If fire escapes from a defective engine, or defective spark arrester, 
or from a good engine not operated in a careful way or not by 
a skillful engineer, and the fire catches off the right of way, the 
defendant is liable. Williams v. R. R., 623. 

REASONABLE Tim. 
1. Where a con,tract calls for the delivery of goods "immediately," 

the party is entitled to a reasonable time to deliver them. 
Claus v. Lee, 552. 

2. m e  question of reasonable time is a mixed question of law and 
fad ,  and except where the facts are few, simple and undisputed, 
and where only one inference can be drawn, or except where 
the time is so short or so long that  the court may declare i t  
reasonable or unreasonable, i t  should be left to the sound dis- 
cretion of the jury under the instruction of the court upon the 
particular circumstances of the case. Claus v. Lee, 55% 

REFERENCE. See "Accounting." 
1. An appeal from an order or re-reference of a case to  the referee 

to find a fact which the court deemed material, is premature 
and will be dismissed. Chemical Co. v. Lackey, 32. 
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2. If a party considers himself aggrieved by the ruling of the judge, 

on exceptions to the report of a referee. he should point out 
his objections by exceptions duly noted, and where the plaintiff 

, filed a large number of exceptions to the referee's report and 
the judge confirms or modifies certain portions of the report 
and sets aside others, an exception, "the plaintiff excepts to 
such rulings adverse to it and appeals," is too general to be 
con side red^ Cmiss iorwrs  v. Er&, 193. 

3. This Court has no pawer to review the c&clusions of fact as 
found by the referee and sustained by the judge, unless it 
itppears that such findings have no evidence to support them. 
Boylc v. Stallimgs, 524. 

REFORMATION AND CORRECTION. 
1. I n  an action to recover lands and for damages f0r.a tre~p@sa 

thereon, where the defendant denied the allegations of the com- 
plaint and alleged mutual mistake as  a foundation for correct- 
ing the deed, but no issue was submitted by the court or ten- 
dered bv the defendah w o n  this eauitable defense. it was error 
to admk evidence'of t h i  alleged &take. ~ a m u f a c t u ~ i n ~  GO. 
v. CZoer, 128. 

2. Where the defendant in his answer sets up a mistake in  a deed 
under which he claims, but dues not pray for a reformation 
thereof, yet the court may award such relief, if the allegations 
of the answer and the findings of the jury upon appropriate 
issues justify it. Mawfacturhg Co. v. Cloer, 128. 

REGISTER OF DEEDS. 
1. In an action against a register of deeds to  recover the penalty 

under section 2090 of The Revisal, where there is a conflict of 
evidence, whether there has been "reasonable inquiry,)' i s  to be 
submitted to  the jury upon all the evidence under proper in- 
struction; but if the facts are agreed, it is a matter of law. 
Fum v. Johson,  157. 

2. h an action against a register of deeds to recover the penalty 
under section 2090 of The Revisal, an instruction that if the 
jury found that the prospective groom told the defendant that 

, the girl was 18, for he had Been her age in the Bible and she 
had told him she was 18; and should further find that defend- 
ant  knew the witness Lowder well and knew him to be a man 
of good character, and that he stated to the defendant that the 
girl was 18, and that he lived just across the street from her 
family and signed the paper, not under oath, and that defend- 
ant honestly believed these statements and acGd on them, 
believing them, the defendant made reasonable inquiry, is cor- 
rect. Furr  9. Johmon, 157. 

3. Section 2088 of The Revisal does not require that the register 
shall make inquiry by examination of the witnemes in such 
cases under oath, but mdrely declares that he shall have "the 
power to do so." His using, o r  failing to use, such discre- 
tionary power is merely a circumstance to be considered by 
the jury. Furr  v. Johnson, 157. 

4. While the Court may not prescribe any rule for the guidanc'e of 
the register, it would seem that "reasonable inquiry" involves 
a t  1BastS&n 'iiiquiry made of, or information furnished-by, some 
person known to the 'register tb be reliable, or, if unknown, 
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identified and approved by some reliable person known to the 
register. Furr  u. J o b o m ,  157. 

5. I n  an action against a register of deeds to recover the penalty 
under section 1814 of The Code, 2088-90 of !Che Revisal, the 
burden of proof is upon the plaintiff to show that the defend- 
ant knowingly or without reasonable inquiry, issued the license 
contrary to  law. Purr  v. Johnson, 157. 

6. The office of register of deeds is constitutional, but the duties are 
statutory, and the Legislature miay, within reasonable limits, 
change the duties and diminish the emoluments of the office, 
if the public welfare requires i t  to be done. Fortulce v. Corn- 
wkssiolzers, 322. 

REGISTERED VOTER. See "Elections." 

REGISTRATION. See "Entries and Grants"; "Elections." 

REHEARING. See "Justices of the Peace." 

REMAINDER8 AND KETTERSIONS. See "Willrs." 
1. Where there has been a trespass cdmmitted on r e d  property, 

causing permanent damage which impairs the value of the 
inheritance, the owner of the remainder or the revemion can 
maintain an action f w  the wrong done to his estahe and inter- 

I 
est. Cherrg u. Canal Go., 422. 

I 

2. The defendant having entered a general denial, any defect of 
parties which may have existed is waived; and if permanent 
damage is shown impairing the value of the inheritanae, the 

- 
plaintiff, as owner of two-thirds of the reversion after the life 
estate, has a right of action for the full amount of damage 
done to his two-thirds interest in the property. Cherry v. 
Caml Go., 422. 

3. Where there was execution against a life tenant in L869 and sale 
thereunder and a subsequent conveyance back by the purchaser 
to him, the seven years statute of adverse possessian; would 
not begin to  run against the remaindermen, till his death. 
Norcum u. Ravage, 472. 

4. Dower is not allowed in estates in reversion or remainder expec- 
tant upon an estate of freehold; and hence, if the estate of the 
husband be subject to an outstanding freehold estate, which 
remains undetermined during the coverture, no right of dower 
attaches. Red&i%g v. Vogt, 562. 

RErnDIE8.  
1. Where a sale has been effwtad by an actionable fraud, the pur- 

chaser has a n  election of remedies. He may ordinarily, a t  
least a t  the outset, rescind the trade, in -which caw he can 
recover the purchase price or any portion of it that  he may 
have paid, or avail himself of the facts as a defense in bar of 
recovery of the purchase price or any part of it which remains 
unpaid, or he may hold the other party to  the contract and 
sue him to recover the damages he has sustained in conse- 

, quence of fraud. May v. Loomis, 350. 
2. The sale having been ratified, the plaintiff can maintain an 

wtwm on the not- subject to  any munterclaim the defendants 
may have. Mug u. Loomis, 350. 
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REMEDIES-cCo.ntinzLed. 
3. An action by the plaintiff on the notes of the defendant for the 

purchase price of certain machines, pursued to judgment and 
uncollected, is not a bar to an action to recover damages for 
fraud and deceit on the part of the defendant in procuring the 
sale. Machine Co. v. Owings, 503. 

4. The doctrine of election is based on the theory that there are 
inconsistent rights or remedies of which a party may avail 
himself, and a choice of one is held to be an election not to 
pursue the other, but the principle does not apply to coexisting 
and consistent remedies. Machime Go. a. Owimgs, 503. 

REPLY. Sea "Pleading?." 

REPUGNANT CLAUSES. See "Insurance." 

7 .  Where, by the first contract to ronvey, a party acquired abso- 
lutely the entire estate in one-half of a tract of land, and by 
the second contract he was given one-half interest in a life 

'estate in that tract and other land, and took a deed in execu- 
tion of the last contract, and thereupon entered into possession 
of the land and conveyed a part of it, the last contract and deed 
must be regarded as a substitute for the first contract and as a 
rescission of it, the two transactions being wholly irreconcila- 
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RESCISSION. See "Contracts." 
1. In  order to rescind, the party injured must zct promptly and 

within a reasonable time after the discovery of the fraud, or 
after he should have discovered i t  by due diligence; and he is 
not allowed to rescind in part and affirm in part; he must do 
one or the other. May v. Loomis, 350. 

2. As a general rule, a party is not allowed to rescind where he is 
not in a position to put the other in. statu quo by restoring the 
consideration passed; or, after discovering the fraud, the 
injured party voluntarily does some act in recognition of the 
contract, his power to rescind is then a t  an end. May v. 
Loomis, 350. 

3. Where the defendants have made payments in recognition of the 
contract and have continued to manufacture and sell the lum- 
ber after knowledge of the fraud and are not in a position to 
restore the consideration, they can not rescind the trade and 
plead fraud in bar of recoljery on the notes, but they can set 
up the fraud by way of counterclaim and recover for the dam- 
ages suffered. May v. Loomis, 350. 

4. Where the defendant consen$ed to the cancellation or rescission of 
the original contract, in consideration of a substituted contract, 
his right to recover damages which had occurred prior to such 
rescission was waived or surrendered. Lipschuts v.2 Weatlz- 
erly. 365. 

5. A contract may be discharged by an express agreement that i t  
shall no longer bind either party, provided i t  is mpported by a 
valuable consideration, which may be either a payment in 
money, something of value, or by a release of mutual obliga- 
tions arising out of the contract. Lipschuts.~. Weatherly, 365. 

6. Where the parties to a contract come to a fresh agreement of' 
such a kind that the two can not stand together, the effect of 
the second agreement is to rescind the first. Re&d&g v. 
Vogt, 562. 
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ble, and those claiming under him must abide by its terms. 
Radding u. Vegt, 562. 

8. Parties to a written contract may by par01 rescind or by matkr  
in pais abandon the same. Mag u. Cetty, 310. 

9. What will amount to an abandonment of a contract is a question 
of law, and the acts and conduct which are relied on to consti- 
tute the abandonsmnt should be clearly proved, and they must 
be positive, unequivocal and inconsistent with the existence of 
a contract, but when thus established they will bar the right 
to specific performance. May v. Betty, 310. , 

10. Where it  appears that the vendee; in a-contract for the sale of 
property at  $2,350.00 had never paid any money, other than 
$100, paid on the date of the con,tract and never demanded a 
deed, and two years after the execution of the contract, left 4he 
State and has never since exercised any ownership or had pos- 
session of the property, and that he told the vendor twelve or 
thirteen years ago that he did not think he could pay for it, 
and if he could make his money out of the property, to go 
ahead and do so, and that he left the property with the inten 
tion of relinquishing all rights: Held, these facts are sufficient 
to show a rescission and abandonment of the coatrart. May u. 
Getty, 310. 

I RES (SESTB. See "Principal and Agent"; "Evidence." 

1 RE8 IPSA LOQUITUR. 
1. The doctrine of res ipsa loquitu~ does not dispense with the rule 

that he who alleges negligence must prove it. I t  is simply a 
mode of proving negligence and does not change the burden of 
proof. Lyles v. Carbonating GO., 25. 

2. An exception that the Court failed to explain fully to the jury 
the doctrine of res ipsa loqaitur can not be sustained, where the 
appellant failed to hand up a prayer for instruction to that 
effect. Lyles v. Carbolzating CO., 25. 

3. While the plaintiff was operating a lapper in a cotton mill i t  
becam choked and he stopped i t  with the belt shifter and put 

4his hand into the beaker bars to get the cotton out, and the 
machine. by some unknown means, started and tore his arm 
off', and.there was evimdence that the belt shifter was wider than 
the belt and that a piece of wood had been put on to make it  
correipond with the width of the belt: Held, that the plaintiff, 
upon the doctrine of res ipsa loquitur, was entitled to have his 
case submitted to the jury. Ross v. Cotton Mills, 115. 

4. The doctrine of res ipsa loquitur does not relieve the plain,tiff of 
the burden of the issue, nor raise any presumption in his favor. 
The fact of the accident furnishes merely some evidence to  go . 

0 to the jury which requires the defendant "to go forward with 
his proof." Ross v. Cotton Mills, 115. 

RESERVATION TO A STRANGER. 
While a reservation will not give title to a stranger, i t  may operate, 

when so intenmded by the parties, as an exception from the 
thing granted, and as notice to the grantee of an adverse claim 
to the thing excepted or reserved. Redding v. T70gt, 562. 

REVERSIONS. See "Remainders and Reversions." 
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REVISAL. Sea "Code"; "Laws." 
See. ' 

43. Inventory and accounts. Stkznson 2;. Ricks, 420. 
100-3. Inventory and accounts. Atkirtson v. Ricks, 420. 
104 to 132. Sale of decedent's lands. Atkinson v. Riclcs, 420. 
132. Statute of distribution. Ellzs v. Harrisoa, 444. 
363. Disability of coverture. Norcum v. Savage, 474. 
394. Statute of limitation as to permanent damages. Cherry v. 

CauaZ Co., 426. 
395 (sub. 3 ) .  Statute of limitation. Cherry z). Canal Co., 426. 
485. Reply. Fishblate v. Fidelity Go., 594. 
496. Complaint. Nmith v. Newberry, 387. 
503. Pleadings. Fishblate v. Fidelity Go., 593. 
525. References. Boyle v. Ntallings, 527. 
535. Judge to  explain law. Simmons v. Dacenport, 411. 
548. Issues. Reasley T. Surles, 607. 
554. Verdict. Klzowles v. Savage, 374. 
974. Stalute of frauds. Jeakilzs v. Holley, 380. 

1037. Vacancies. Thornto? v. Harris, 500. 
1459-63. Pleadings in J. P.'s court. Xnzith v. Newberry, 387. 
1496 (No. 3 8 ) .  Justice's docket. Bmith v. Newberry, 387. 
1496 (No. 4 0 ) .  Return to notice of appeal. smi th  v. Newberry, 

387. 
1556 (Rule 1 2 ) .  Seizin. Re&g 2;. l7ogt, 566. 
1625. Itemized accounts. Clam u. Lee, 552. 
1626. Mortuary tables. Bleclge v. Lumber Co., 461. 
2016. Mechanic's and laborer's lien. Psler v. Dimon, 529. 
2088-90. Marriage licenses. Fur? v. Johnson, 159. 
2213. Endorsers. Rouse v. Wooten, 558. 
2219. Presentment for payment. Rouse v. Wooten, ,558. 
2239. Notice of dishonor. Rouse c.  Wooten, 558. 
2342. Primary liability. Rouse v. Wooten, 5.58. 
2601. Cattle guards. Bhepard v. R. R., 392. 
2646. Fellow Servant Act. Tanner c. Lumber Co., 476. 
2670-1. Church trustees. Thornton v, Harris. 499. 
3083-4. Dower. Redding v. Vogt. 566. 
3091-4. Widow's allowance. I n  r e  S t m a r t ,  30. 
3990. School law. Louiery v. Nchool Trustees, 47. 
4646. Insurance. Flshblate v. PkZelity Go., 593. 

. REVOCATIOK. See "Trusts." 

RIGHT OF WAY. See "Railroads." 

ROADS. 
1. The Act of 1903, chapter 538, which establish= a road system and 

appropriate8 to the road fund one-half of the net proceeds of 
all  dispensaries "now established or hereafter established" in 
Norkhampton County, applies to the dispensary established a t  
Jackson under Laws 1899, chapter 189, providing tha t  one-third 
of the net proceeds shall go to  the town and two-thirds to the 
public schools of the township. Crocker v. Moore, 429. 

2. As one-half of the proceeds is subtracted by the  Act of 1903 t o  be 
applied to the roads, the other half only remains t o  be applied 
in the ratio stated by the Act of 1899. Cracker v. Moore, 429. 

3. The provisions in  the Act of 1903, appropriating t o  the  road fund 
one-half of the net prooeeds of .the dispensary is  valid and the 
money should be paid to  the road fund, even though other 
parts of the act were unconstitutional. Crooher m. ,Woore, 429. 
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ROADS-(Tontinued. 
4. The objection that the Act of 1903 takes the po\;er of levying 

taxes 'for road purposes out of the hands of the county commis- 
sioners is without merit. The act provides merely that the 
board of road commissioners shall ascertain and decide as to 
the amount needed for working the road and the rate necessary 
to raise that sum, and report to the board of county commis- 
sioners, who shall levy the taxes. Crocker v. Moore, 429. 

5. The fact that the road commissioners, under Laws 1903, chapter 
538, may report an amount, which. added to the other neces- 
sary taxes, will exceed the constitutional limitation, does not 
render the statute invalid. Crocker v. Moore, 429. 

6. The objection to the constitutionality of Laws 1903, chapter 538, 
in that the act implies a part of the county capitation tax to 
the use of the public roads in violation of the Constitution, 
Article V, section 2, which appropriates the State and county 
poll tax "to the purposes of education and the 'support of the 
poor," can not be sustained, ag that provision applies to the 
levy of taxation for general, not special, purposes. Crocker v. 
Moore, 429. 

7. Working the roads is a necessary expense, and the act authoriz- 
ing the county commissioners to leyy a tax for such purpose 
without a vote of the people is valid under Article VII, section 
7, of the Constitution. Crocker v. Moore, 429. 

RULES OF CONSTRUCTION. See "Deeds" ; "Insurance" ; "Statutes." 

RULES OF EMPLOYER. See "Railroads." 

RULES OF SUPREME COURT. 
Rules of practice, 653. 
Rule 5. Docketing appeals. Craddook v. Barnes, 427. 
Rule 27. Evidence. Sprinkle v. Wellborfi, 180. 
Rulo 27. Exceptions. Comrs. v. Erwin, 194. 

RULES OF SUPERIOR COURT. 
Rules of Practice, 678. 
Rule 3. Right to open and conclude. Brown.v. R. R., 154. 

SALES. See "Contracts" ; "Vendor and Vendee" ; "Judicial Sales" ; 
"Damages." 

SCHOOL TAX. See "Taxation." 

SCHOOLS. a 

1. The school district prescribed by Laws 1905 (Private),  chapter 
11, must include both races, and the taxes levied and collected 
upon the property and polls of both races in the district must 
be applied to the support and maintenance of a graded school 
for the children of both races, and in carrying out the provi- 
sions of the act, the imperative mandate of the Constitution, 
that there shall be no discrimination in favor of, or to the pre- 
judice of, either race must be observed. Lowery v. Nchool 
Trustees, 33. 

2. The act establishing a graded school in the town of Kernersville, 
is construed to contain a positive direction to establish one 
school in which the children of each race are to be taught in 
separate buildings and by separate teachers, as the Constitu- 
tion commands. Lowery v. School Trustees, 33. 
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3. So much of section 7, chapter 11, Private Laws 1905, as  under- 
takes to  distinguish between the races in regard to the money 
apportioned from the public school fund is invalid. This, 
however, does not affechthe other portions of the act. Lowery 
v. Xchool Tsustees, 33. 

4. The defendants have no right to take the school building now 
provided for the colored children and use i t  for the whites. 
Lowery v. School Trustees, 33. 

3.  I n  executing the law, the defendants shall not discriminate 
against either race, but shall afford to  each equal facilities. It 
is not intended by this that the taxes are to be apportioned 
between the races per capita, but that the school term shall be 
of the same length during the school year, and that  a sufficient 
number of competent teachers shall be employed a t  sych prices 
as the board may deem proper. Dictum in Aooke?. v. Green-- 
ville, 130 N. C., 473, disapproved. Lowery 1;. School Trus- 
tees, 33. 

6. If the defendant board or i t s  successor shall refuse to establish 
and maintain the school upon a constitutional basis and in 
accordance with the constitutional provisions, the courts have 
power, by the writ of mandamus, to compel them to  do so. 
Lowery v. School Trustees, 33. 

7. The two essential principles underlying the establishment and 
maintenance of the public school system of this State are: 
First, the two races must be taught in separate schools, and 
second, there must be no discrimination for or against either 
race. Keeping them in view, the matter of administration is 
left to the Legislature and the various officers, boards, etc., 
appointed for that purpose. Lowery v. Xchool Trustees, 33. 

8. The investigation of charges against the president of a college 
before its board of trustees, is not absolutely, but qualifiedly 
privileged, and so is the publication of the proceedings in pam- 
phlet form, which was intended for circulation among the 
patrons of the college and those likely to become its patrons. 
Gattis v. Kilgo, 106. 

9. Where a deed conveyed ploperty "in trust for purposes of a 
schoolhouse for the education of freedmen and children irre- 
spective of race," a lease of the property by the trustees for 
two hundred years "to be used as  a Baptist church and for the 
education of the youths of the colored race," is wholly unau- 
thorized and in violation of the power conferred by the deed. 
Thprltton v. Harris, 498. 

SEIZIN. See "Dower." 

SIDETRACKS. 
1. Under spbhead 15. section 2, chapter 164, Laws 1899, authoriz- 

ing the Corporation Con~mission to require the construction of 
sidetracks to  industries when the revenue acciuing from such 
sidetrack is sufficient within five years to  pay the expenses of 
i ts construction, an order requiring the railroad to  construct 
a spur siding for the use of a lumber plant to hold four cars, 
about one and a quarter miles from a station, is not unreason- 
able, where i t  appears that the lumber shipped from said sid- 
ing in two years would yield a revenue of $6,000.00 to the rail- 
road, and. the cost to the defendant of constructing i t  (the 
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6 .  Whether one has exceeded ihe privilege and whether he was 
actuated by malice are ordinarily questions for the jury. 
Gattis v. Iiiloo. 106. " 

7. Proceedings before schools, religious, fraternal and like organiza- 
tions, are within the class having only a qualified privilege and . , are protected by such privilege when it  is properly used and 
not abused. Gattis v. Kilgo, 106. 

8. Absolute privilege is generakly confined to judicial aad legislative 
proceedings and official communications of a pu?$ic nature, 
where the interest of the public is directly concerned. Gattis 
v. Kilgo, 106. 

SLAVES. See "Descent and Distribution"; "Marriage." 

@%CIf IC PERFORMANCE. See "Contracts" ; "Optidns." 
1. What will a m k n t  to an abandonment of a contract is a question 

of law and the acts and conduct which are relied on to consti- 
tute the abandonment should be clearly proved, and they must 
be positiva unequivocal and inconsistent with the existence 
of a contract, but when thus established they will bar the right 
to  specific performance. Hap v.  Getty, 310. 

2. ~ r u  an &iioa fop tha qeoi tc  perfomaace of a oedtract to convey, 
is the pkaintiff can $&% & perfeet tZkle ak the time of thd trial, 

a e  

g~ading  and crcrssties being furnished by the lumber company) 
would be about $200.00. Cvorporutio.rt Commission v. EZ. R., 239. 

2. Evidence that the plaintiff was permitted to  show that a few 
years ago the defendant maintained a sidetrack a t  this same 
spot for two years without any inconvenience or accident, was 
competent to show the practicabiIity of a sidetrack being 
established a t  this point. Corporatiow Commission v. R. R., 
239. 

S U N D E R  AND LIBEL. 
1. The imestigation of charges against the president of a college 

before its board of trustees, is not absolutely, but qualifiedly 
privileged, and so is the publication of the proceedings in pam- 
phlet form, which was intended for circulation among the 
patrons of the college and those likely to become its patrons. 
Gattis v. Kilgo, 106. 

2. Any statement or communication is conditionally privileged 
when made boaa fide about something in which ( 1 ) the speaker 
h s  an interest or duty; ( 2 )  the hearer has a corresponding 
interest or duty; aml ( 3 )  when the statement or communica- 
tion is made in protection of that interest or in performance 
of that duty. Gattis v. Kilgo, 106. 

3. The standard of privilege is the standard of the law, not of the 
iadividual, and the privilege depends not on what the individual 
may have supposed to be his interest or duty, but upon what 
a judge decides, as a matter of law, his interest or duty to 
have been. Gattis v. Kilgo, 106. 

4. The effect of the privilege is to cast upoa the plaintiff the burden 
of showing malice 6n the defendant's part in uttering or pub- 
lishing the alleged slanderous words. Gattis v. Kilgo, 106. 

5. If  one exceeds the privilege, its protection to him ceases and the 
ordinary rules of liability apply. GaGtis v. Kilgo, 106. 



SPECIFIC PERFORMANCE-Continued. 
i t  i s  suficient fa induce a court of eqnihy to compel perform- 
ance of the contract. May v. Qetfy, 310. 

3. I n  a n  action to  compel specific performance of an  option on land, 
* 

where i t  appears tha t  the plaintiff was arranging t o  raise the 
money within the time requirecl by the option, when he was 
requested by the defendant tha t  a postponement was desired 
for a year and the plaintiff agreed to  the proposition and with- 
i n  the time fixed by the postponement, went t o  the defendant 
and tendered the amount and the  same was refused: Reld, the 
defendant i s  estopped from pleading the statute of frauds or 
from denying his obligation, and the  plaintiff i s  entitled to  

' specific performance. dlstom v. ColznelF, 485. 
4. An owner of land, who would insist upon strict  performance by a 

prospective purchaser a s  a condition precedent, t o  a n  action 
by the  lat ter  for the specific performance of an option to pur- 
chase, must not nlmself be the cause of the breach. Alston v. 
Colznell, 485. 

STANDING TIMBER. See "Contracts." 
. 

STATUTES. See "Laws" ; "Revisal" ; "Code", "Descent and Distribu- 
tion"; "Statute of Distribution." 

1. Every presumption is  in favor of the  validity of a n  act  of the 
Legislature and .all doubts are  resolved in support of the act. 
Lomery c. School Trustees, 33. 

2. Courts never assume that  the Legislature intended to pass an 
unconstitutional act-they may resort to  an  implication to 
sustain a n  act, but not to'destroy i t .  lmoery I .  Nchool l ' rus-  
tees, 33. 

3. If the general scope and purpose of a statute are constitutional, 
and constitutional means are  provided for executing such gen- 
eral  purposes, the entire statute will not be declared void be- 
cause some one o r  more of the details prescribed, or minor pro- 
visions incorporated, are not i n  accordance with the Constitu- 
tion, provided such invalid parts may be eliminated without 
destroying or materially affecting the general purpose. LOW- 
ery v. School Trusfees, 33. 

4. A s ta tu te  should be construed with reference to i ts  general scope 
a&d the intent of the Legislatule in enacting i t  aud, in order 
t o  ascertain what was the purpose, we must give effect to  all 
of i t s  clauses and proviaions. Fortune 1.. Commissioners, 322. 

5. When the language used is  ambiguous, or admits of more than 
one meaning, i t  is  to  be taken in such a sense as will conform t o  
the scope of the act and effectuate itd object. Fortune Q. Corn- 
missiolzers, 322. 

6. The use of inapt, inaccurate or improper terms or phrases will 
not invalidate the statute, provided the real meaning of the 
Legislature can be gathered from the context or from the gen- 
eral purpose and tenor of the el?xctment. F o ~ t z w e  v. Commis- 
sioners, 322. 

7. Clerical errors, misprisions, mcie inadvertence or omissions 
which, if not  corrected, would render the statute unmeaning or 
incapable of reasonable construction or would defeat or impair 
i t s  intended operation, will not necessarily vitiate the act, for 
they will. be corrected, if practicable. Fortune v. Cbmmission- 
em. 322. 
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8. A misdescription or misnomer in a statute will not vitiate the 
enactment or render i t  inoperative, provided the means of 
identifying the person or thing intended, apart from the 
erroneous description, are clear, certain and convincing. For- 
tune v. Commissioners, 322. 

9. The fact that the Machinery Act (chapter 590) was ratified two 
days later than chapter 703 should not have the eflect of de- 
feating the.wil1 of the Legislature otherwise sufficiently de- 
clared, judicial notice being taken of the requirements of the 
Constitution, Article 11, section 14, that a law imposing taxes 
can not pass unless the bill has been read on three seleral 
days. Fortune v. Commissioners, 322. 

10. The adoption of the stock law does not abrogate in such locality 
a general statute or rule of law. Bhepnrd v. 12. R., 39 1 .  

STATUTE OF DISTRIBUTION. 
Where a fund consists solely of personalty and the claimants at  the 

time.of the intestate's death were and are now all in equal 
degree-the next of kin of the intestate, the statute of distribu- 
tions (Rev., sec. 132),  requires that the fund shall be distrib- 
uted per capita. Ellis v. Harrison, 444. 

STATUTE OF F ~ U D S .  See "Fraud." 
1. The statute of frauds (Rev., sec. 974);  does not forbid an oral 

contract to assume the debt of another, who is thereupon dis- 
charged of all liability to the creditor, the promisor thus 
becoming sole debtor in his place and stead. J e n k i w  .v. Holley, 
379. 

2. The fact that the plaintiff did not sign the contract so as to be- 
come in law bound for the payment of the purchase money does 
not prevent the contract froni being a bilateral one, instead of 
a mere option. Lumber Co. v. Corey, 462. 

3. To make a contract to sell growing trees binding on the vendor, 
i t  is sufficient that the contract be signed by him, and i t  is not 
necessary that i t  should be signed by the vendee. I~umber Co. 
v.  Carey, 462. 

4. In  an action to con~pel specific performance of an option on land, 
where i t  appears that the plaintiff was arranging to raise the 
money within the time required by the option, whkn he was 
requested by the defendant that a postponement was desired 
for a year and the plaintiff agreed to the proposition and with- 
in the time fixed by the postponement, went to the defendant 
and tendered the amount and the same was refused: AeU,  the 
defendant is estopped from pleading the statute of frauds or 
from denying his obligation and the plaintiff is entitled to 
specific performance. Alstan u. Connell, 485. 

STATUTE OF LTMITATIONR. See "Limitation of -Actionq." 

STEAMSHIP COMPANIES. 
Where the plaintiff testified that he purchased his tidiet amd was 

first to apply a t  the purser's office for a berth, but was refused, 
though others who applied after him were supplied, and was 
compelled to sit up all night; that he applied to the defendant 
for a berth when he bought his ticket, but the defendant re- 
fused to supply berths until after the ship had left the dock: 
Held, that  it  was error to  nonsuit the plaintiff. Patterson v. 
Bteamship CO., 412. 
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STOCK LAW. 
1. Section 2601, Kevisal, wli~ch lequires railloads to construct cattle 

guards a t  the point of entiance upon and exit from enclosed 
lands, applies to  a'town lot as well as  in the couptry and to 
stock law and non-stock law territory. Shepard u. R. R., 391. 

2. The adopt~on of the stock lam does not abrogate in such locality 
a genela1 statute or rule of law. Shepard v. R. R., 391. 

STREETS AND SIDEWALKS. See "Jlunicipal Corpolatioiis." 

SUBROGATIOS. 
-4 surety company wliich has been called upon to  l?dj R d e ~ u s t a u ~ t  

committed b y  i ts principal, an administratol. I S  entitled to be 
sublogated to  the rights of the creditor apa~nut a p i t y  who 
received the money w1t11 knowledge of i ts vlongful appropria- 
tion and his rights are exactly those of the CI edltoi Caoimxs 
a. Fidel i ty  Co., 58. 

SUBSTITUTIOK. See "Rescission." 
SUPERIOR COURTS. See "Rules of Superiol Cou~ts",  "Courts, 

Power of." 
SUPREME COURT. See "Rules of Supreme Court" ; "Coui ts, Power 

of"; "Appeal and Error." 
SURETYSHIP. Se_e "Principal and Surety." 
SURVIVAL OF CAUSE O F  ACTION. See "Death." 
SUSPEKSIOK OF RIGHT OF ACTION. 

The acceptance' of a negotiable secuiity for an open account sus- 
pends the right of action until the maturity of the note and 
then if the plaintiff will resort to his original cause of action, 
he must surrender the security. The acceptance of the promis- 
sory note, unless expressly so agrekd upon, will not discharge 
the original cause of action. Buggy Co. v. Dukes,  393. 

TAX LISTS. See "Auditor of Buncombe County." 

TAXATION. 
1. An order dissol~ling a restraining order wliich had been granted 

until the hearing, against a tax levied by virtue of an election, 
authorizing a special school tax, will not be reversed where the 
evidence was conflicting and the judge found as  facts that  one- 
fourth of the freeholders of the district signed the petition for 
the election and that a majority of the'voters voted in favor of 
the special tax, and that while there were some irregularities 
in holding the election and recording the result, they were not 
of such nature as  to  vitiate the election. A y a t t  2. DeHar t ,  
270. 

2. The objection that the Act of 1903 takes the power of levying 
taxes for road purposes out of the hands of the county com- 
missioners is without merit. The act provides merely that 
the board of ~ o a d  commissioners shall ascertain and decide as 
to the amount needed for working the road and the rate neces- 
sary to  raise that  sum, and report to the board of county com- 
missioners, who shall levy the taxes. Croclrer c. Moore, 429. 

3. The fact that the road commissioners, under Laws 1903, chapter 
538, may report a n  amount, which, added t o  the other neces- 
sary taxes, will exceed the constitutional limitation, does not 
render the statute invalid. Croclrer v. ,Woo~e, 429. 
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TAXATIOK-Con timed. 
4. The objedtion to the cons~titutionality of Laws 1903, cH%pter 538, 

in tha t  the act applies a par t  of the c o m t y  capitation tax  t o  
the use of the public roads in viblation of the Constitution, 
Article V, section 2, which appropriates the State and county 
poll tax  "to the purpose of education and the support of the 
poor," can net be sustained, as  tha t  provision applies to the 
Levy of taxation for general, not special! purpoqe~. ('rocker v. 
Moore, 429. 

5. Working the roads is a necessary expense and the act authorizing 
the  county commissionerq to levy a tax  for si~cll purpose with- 
out a vote of the  people ia valid under Article VII ,  section 7 ,  
of the Constitution. Crockev v. Xoore, 420. 

TELEGRAPHS. 
1. I n  an  action against a telegraph company for damages for mental 

anguish, where i t  appears tha t  the defendant delayed for 
twenty-eight hour4 to deliver to  plaintiff the following tele- 
gram: "Come home a t  once. Your n i fe  is had off," and tha t  
immediately after the receipt he started home, having been in- 
formed of the delay, and on arrival found his wife very ill, tha t  
she continued so for eleven weeks and recovered: Held, there 
was some evidence of mental anxiety. Hnmrick v. Telegraph 
Co., la. 

2. It was error to permlt the plaintiff to  kstifjr as to  a conversa- 
tion about the telegram had with the agent of the defendant at 
the depot ten or fifteen minutes after the plaintiff receivad the 
telegram, which was handed him bv his employel. Hninrlclc o.  
Telegraph Go., 151. 

3. The defendant having intloduced plainfX's telegram calhng fol 
an  answer, it; was,competent to elicit from him nhether or not 
he answered the telegram, wi'thout producing the telegram or 
accounting for i ts  absence, no question being raised as to its 
terms. Lapschutx v. W ~ a t h e r l y ,  365. 

TENDER. 
Where the defendant had refused to take cotton on .July 23, this 

was a breach of i ts  contlact and it is immaterial t ha t  the 
plaintiffs shipped the cotton on the 29t11, as they were not 
required to  make any delivery, the refusal dispensing in law 
with any tender, and the plaintiffs being entitled to recover if 
they were ready, willing and able to  deliver and otherwise 
comply with the contract on their part .  n7ilson v. Cotton 
Xills, 52. 

TENDER OF WITNESSES. See "Argument of Counsel." 

TIMBER COF'TRACTS. See "Contracts" ; "Deeds." 

'HTLE. See "hjectment" ; "Processioning." 
. Tn 8 contest between two committees, each claiming to be the right- 

ful board of trustees, to  hold the samd title in t ru s t  for the 
same beneficial owner, the title does not come in controversy. 
Thormtora v. Harris, 498. 

TOWNS. See "Municipal Corporations." 
TRESPASS. See "Partnership"; "Ejectment." 

I. Where there has been a trespass committed on real property, 
causing permanent damage which impairs the value of the in- 
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heliibance, the owner of $he remainder or the reversion can main- 
tain a n  action for the wrong dsne to his estate and interest. 
€%ervy 9. Canal Cb., 422. 

2. The defendant having entered a general denial, any defect of pal- 
ties which may haye existed is waived; and if permanent dam- 
age is shown impairing the value of the inheritance, the plain- 
Biff, as  owner of two-thirds of the reversion after the life estate, 
has a right of action for the full amount of damage done to his 
two-thirds interest in the property. Cherry v. Canal Co., 422. 

3. I n  an action brought in 1903 to recover permanent damages 
caused by the negligent widening of defendant's canal, where 
i t  appeared that  the entire wrong was done in 1898 and 1899, 
the action was barred under Revisal,.sec. 305, subsee. 3. Cherry 
v. Canal Co,, 422. 

4. Revisal, sec. 394 (chapter 224, Laws 1905) ,  which establishes the 
period of limitation as  t o  permanent damages a t  five years, 
applies only to actions against railroad companies. Cherry ,u. 
Canal Go., 422. 

5. In  an action for damages for trespass committed in cutting tun- 
ber where the plaintiff relied alone on constructive possession 
arising out of i ts paper title which i t  alleged covered the land 
upon which thk cutting was done, and where the jury found 
that the defendant had not trespassed and therefore that the 
plaintiff had no title to  the locus in quo, this finding of the 
jury and the jud,gment of the court in accordance therewith are 
a conzplete bar to a motion in the action by plaintiff for the 
assessment of damages claimed by him to ha~e'accrued from 
a continuame of the same alleged trespass since the action was 
commenced, and this is true ,though the plaintiff recovered 
nominal damages by reason of an agreement of counsel admit 
ting a technical trespass. Lumber Co. o. Lumber Co., 437. 

6. m i l e  the act ofaentering upon land and cutting timber consti- 
tutes a continuing trespass for which successive actions may 
be brought, the plaintiff recovering damages in each to the 
date of his writ, yet this principle does not apply, so as to 

, prevent a bar, where the plaintiff has failed to  prove the unlaw- 
ful entry or to shmw. his possession, either actual or con- 
structive, of the land upon which he alleges the defendant 
trespassed. Lumber Co. v. Lumber Co., 437. 

7. When the cause of action is based upon a wrongful invasion of 
plaintiff's rights of person or property, he map yecover all such 
damages, either direct or consequential, as flow naturally and 
proximately from the trespass, whether they could or could 
nob have been anticipated. Johnson v. R. R., 574. 

8. In  an action to recover damages for an alleged trespass, where 
plaintiff's 'title was in issue, a request to instruct the jury 
"that if they find from the evidence that  plaintiff has shown 
title out of the State under either the thirty-year statute or 
bhe twenty-one year statute, then the burden is upon the de- 
fendants to  establish their contentions that they were in con- 
tinuous, adverse poossession by showing that  the deeds upon 
which they re1 actually cover the land," was properly refused. 
Bd la rd  v. Elolkgsloorth, 634. 

FRESPASEiERS. See "~aihoads."  
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INDEX. 

TRIALS. See "Semly Discovered Evidence" ; "Practice." 
1. The tendering ot witnesses by the defendant for the purpose of 

having their fees taxed as costs does not amount to  the intro- 
duction of evidence within the meaning of the Superior Court, 
rule 3, and does not take from the defendant the right to open 
and conclude the argument. BTO~LW a. R. R., 154. 

2. When the parties come to trial in a justice's court, the justice 
should require the plaintiff to state "in a plain and direct 
manner the facts constituting the cause of action" and a denial 
by defendant, or other facts constituting a defense. Smith a. 
Newberry, 38.5. 

TROUSSEAU. 
1. In an action for damages for mental anguish alleged to have been 

suffered by the ~laintiff,  by the negligent delay in delivering 
her valise containing her trousseau, whereby her wedding had 
to be postponed, where i t  appeared that she had already sued 
the defendant in an action for nondelivery of her valise and 
damage to the property, and that the suit was settled, &he is 

.precluded by the former settlement from claiming any damage 
for mental anguish in this action, if any such right she ever 
had. Eller v. R. R., 140. 

2. Where the defendant did not know of the intended marriage, the 
male plaintiff has no cause of action for the defendant's negli- 
gence in the delivery of the feme plaintiff's baggage, containing 
her trousseau. I n  this case the damage claimed was not in the 
contemplation of the parties and too remote. filler v. R. R., 
140. 

TRUSTS AND TRUSTEES. See "Churches." 
1. I n  an action for trespass commenced in 1902, in which defend- 

ants ask to  have plaintiff declared trustee of the legal title for 
them, where plaintiff claims under an entry laid and surveyed 
in 1859, grant issued in 1867, and registered in 1884, and de- 
fendants claim under an entry laid in 1854, surveyed in 1855; 
entry price paid in 1858, and grant issued and registered in 
1896: Held, that the defendants are baired under section 158 
of The Code. Me-4den u. Palmer, 258. 

2. The registration of the plaintiff's grant in 1884 vested the legal 
title in him and was constructive notice to all the world that 
he claimed the land as  his own. McAdelz v. Palmer, 258. 

3. If the defendants had shown possession of the land, their delay 
of eighteen years in suing would not have precluded them from 
seeking the aid of the court in converting the plaintiff into a 
trustee for their benefit, but as they show no such possession, 
they have slept on their rights too long. dfcAden, r .  Palmer, 
258. 

4. The contention that  the husband's declarations are caompetent 
against him as a cestui que trust, in possession, is without 
merit, where neither the plaintiff nor the defendant derive their 
title from him, nor is he setting up any title to himself. 
Daugherty .v. Taylor, 446. 

5. Where a deed to the wife, who bought and paid for the land, was 
stolen or lost without registration, and after her death her 
husband procured another deed to be executed to himself, the 
husband held the land. by implication of law, as trustee for 
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INDEX. 

TRUSTS AND TRUSTEES-Comtimd. 
their children, subject to his life estate as tenant by the cur- 
tesy. Norcurn v. Savage, 472. 

6. This action to have the trust declared and a conveyance by the 
defendants, mould be barred only by the lapse of ten years. 
Norcum v. Savage, 472. 

7. The words in a letter from plaintiff's intestate to the defendant, 
"Until I give you further instructions, hold the sum of $1,000 
for the support of nay (natural) ehild, in case of my death, fol 
such a time as i t  may hold out," create a trust and not an 
aaencv that would expire with the death of the principal. 

8. The trust was not revoked by the mill which request3 testator's 
wife to carry out his wishes in regard to the care and custody 
of the child, but makes no provision for the child kyond the 
request to his wife, and there is no instruction or reference in 
the will to  this fund and no further instructions wele sent to 
the defendant. Witkevingtom v. Herr i~g ,  495. 

9. To create a trust, no technical terms need be used. It is buffi- 
cient if the language shows the intention to create a trust, 
clearly points out the property, the disposition to be made of it  
and the beneficiary. Witherilzgtom v. Herrimg, 495. 

10. A power of revocation m y  be reserved and is perfectly consistent 
with the creation of a valid trust. If never exercised .during 
the lifetime of the donor, and according to the terms in which 
i t  is reserved, the validity of the trust remains unaffected. 
Witherzngton v. Herring, 495. 

11. Upon the death of the last survivor of a board of trustees named 
in a deed for property to  be used as a "Baptist church and for 
the education of the youths of the colored race," their suc- 
cessors will be appointed under Revisal, sec. 1037, by the clerk 
of the court. Thornton v. Hwris, 498. 

"UPON" AND "WHEN." 
'Where an estate or interest. is bequeathed or devised to one upon 

his becoming 21 years of age, or when he becomes 21, and in 
the meantime the property is given to a parent, guaidian or 
trustee for the legatee's benefit, in such case the interest will 
vest a t  the death of the testator. Hooker u. Bryan, 402. 

VENDOR AND VENDEE. See "Contracts." 
I. The remedy of a vendor is not defeated where the fraudlulent 

vendee has sold the property to an innocent purchaser, for in 
such case the proceeds of the sale are as available as the prop- 
erty itself. The fraudulent vendee becomes chargeable with the 
proceeds received from the innocent purchaser, but the propert? 
itself is not, and a personal judgment may be obtained against 
him. Sprinkle v. Wellborm, 163. 

2. Where it  appears that the vendee, in a contract for the sale of 
property at  $2,350 had never paid any money, other than $100, 
paid on the date of the contract and never demanded a deed 
and two years after the execution of the contract, left the 
State and has never since exercised any ownership or had pos- 
session of the property, and that he told the vendor twelve or 
thirteen years ago that he did not think be could pay for it, 
and if he could make his money out of the property, to go 
ahead and do so, and thkt he left the property with the inten- 
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INDEX. 

VENDOR AND VENDEE-Gontiwaad. 
tion of relinquishing all rights: He@ thew facts are sufficient 
to show a rescission and abandonment of the contcwt. May 
v.  Getty, 310. 

3. The interest of a vendee in a contract for the purchase of prop- 
erty who has paid a part of the purchadle money, i s  not the 
subject of sale under execution. 1 % ' ~  v. Gettg, 310. 

4. In  an action for the specific performance of a contract to convey, 
if the plaintiff can give a perfect title a t  the time of the trial, 
i t  is sufficient to induce a court of equity to compel perform- 
ance of the contract. May v. Getty, 310. 

6. Where the parties were not a t  arm's length with reference to 
false representations and! did not have equal opportunity of 
informing themselves, the buyers' claim for relief for fraud 
is not barred on the ground that they were negligent. May v. 
Loomis, 350. 

6. Where a sale has been effected by an actionable fraud, the pur- 
chaser has an election of remedies. He may ordinarily, a t  
least a t  the outset, rescind the trade, in which case he can 
recover the purchase price or any portion of i t  that he may 
have .paid, or avail himself of the facts as a defense in bar of 
recovery of the purchase price or any part of it  which remains 
unpaid, or be may hold the other party to the contract and 
sue him to reoover the damages he has sustained in consequence 
of the fraud. May v.  Loomis, 350. 

7. To make a contract to sell growing trees binding on the vendor, 
i t  is sufficient that the contract be signed by him, and it  is not 
necessary that it  should be signed by the vendee. Lwmber Co. 
v. Corey, 462. 

VERDICTS. 
I .  The court had the power to set aside the verdict of the jury, but 

i t  had no power to reverse the answer of the jury. As the 
judgment is not affected by this action, i t  is not reversible 
error an4 the case is left as if that issue had not been sub- 
mitted. Spri%kle v. Wellborcn, 163. 

2. This Court has unquestioned power to set a verdict aside when 
there is no evidence to support it. Brozun v. Power Go., 333. 

. 3. When there is any evidence proper to be submitted to the jury, 
this Court has no power to interfere with the verdict. Brozm 
v. Poa~er Go., 333. 

4. An agreement empowering the judge to sign judgment "out of 
term" gave him no power after the adjournment of the term 

9 to hear and pass upon a motion to set the. vei-diet aside. 
Enowles v.  Ravage, 372. 

WAIVER O F  DAMAGES. See "Damages." 

WARRANTY. See "1n.wrance." 
1. While an action for breach of warranty arises out of contract 

and deceit is for a tort, yet when they both arise out of the 
same transaction they may be joined. Smith v.  Newberry, 385. 

2. In  determinihg whether or not language used in connection with 
the sale of' personal property constitutes a warranty, i t  is 
proper far khe jury t o  consider the testimony in the light of 
We language uffed, the gpirit l n  which the partiek met and all 
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WARRANTY-Golztifiued. 
of the other circum~tances, and to find therefrom the intent 
with which bhe words were used by the seller and underetwd 
by the defendant, with proper instructions a s  to what consti- 
tutes warranty. Beasley v. Burles, 605. 

WATER POWER. See "Eminent Domain." 

"WHEN." See "Upon" and "When." 

WIDOW.  See "Year's dllotvance." 

WILLS. 
1. To execute either a will or a deed the party inust have sufficient 

mental capacity to understand what property he is  disposing 
of, the person to whom he is giving or selling, and the pur- 
pose for which he is disposing of the property. B o d  v. &fanu-' 
facturimg Go., 381. 

2. Where a testator in item. 5 of his will gives his real estate to his 
nephew upon his becoming 21 and lends the same to  his sister 
until his nephew is 21; and in item 6 he lends to his sister 
certain personal property in t rus t  for hi.. nephew until he be- 
comes 101, and in item 7 he gives to  his nephew said personal 
property: Held, that  where the nephew died after the death of 
the testator and before coming 21, the court correctly ad- 
judged that  the heirs a t  law of said nephew were the ownel, ot 
the real estate and his personal representatives the owners of 
the personal property. Hoaker v. Bryant, 402. 

3. Where an  estate or ~n te res t  is  bequeathed or devised to one upon 
his becoming 21 years of age, or when he becomes 5'1. and in . 
the meantime the property is given to  a parent, , pa rd ian  or 
trustee for the legatee's benefit, in such case the interest 17111 
vest a t  the death of the testator. Hooker 6. Bryan. 402. 

4. SembZe: That in a case like the p r e ~ n t ,  on the death of the re- 
mainderman, the previous disposition of the interest termi- 
nates, and the heirs a t  law and next of kin of the remainder- 
man have a right t o  the immediate enjoyment af the property 
Hooker v. Bryan, 402. 

5. The t rus t  was not revoked by the will which requests testator's 
wife to carry out his wishes in regard to the care and custody 
of the child, but makes no provision for the child beyond the 
request t o  his wife, and there is  no instruction or reterence In 
the will to this fund and no further instructions were sent to 
the defendant. Wztherington 21. Hewing, 495. 

6. Where a husband and wife owned a tract  of land by entireties, 
and the husband died, leaving a mill giving his wife a life 
estate in  said tract  and also in two stores and lot, and his 
entire personal estate valued a t  $200, and after her death the 
same property was given to  their children, and the wife proved 
the will and qualified as exerutrix and took into her possession 
the personal estate and occupied the land for nine years until 
her death, such conduct was an  election to claim under the will 
and her administrator, eight years after her death and against 
the consent of her real representatives, 1x41 not be permitted to 
make an election for her to claim against the will by simply 
filing a petition for the sale of said tract  of land to make assets 
to pay her debts. Hoggard v. dordalz. 610. 
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WITHDRAWAL O F  INCOMPETENT EVrDKNCE. See "Harmless 
Error." 

I WITNESSES, TENDER OF. Sek "Argument of Counsel"; "Evidence." 

YEAR'S 4LLOWANCE. 
I n  a proceeding for an  allownient of gear's allowance, under Re- 

visal, secs. 3091-5, the widow, who declined to  take two chil- 
dren, by a former marriage, under 15 years of age, and keep 
them for one year and apply a portion of the money received 
as her allowance t o  their support, is  entitled to  only $300, and 
not an  additional $100 for each of the children. Ilz re Stew- 
art, 28. 


