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CITATION OF REPORTS

Rule 62 of the Supreme Court is as follows:

Inasmuch as all the volumes of Reports prior to 63 N. C. have been re- .
printed by the State with the number of the Reports instead of the name of
the reporter, counsel will cite the volumes prior to the 63d as follows:

1 and 2 Martin ) IN.C 9 Iredell Law as 31N.C.
Taylor & Conf. § as il 10 “ “ “ 82 ¢
1 Haywood ! “.o2 0 11 o “ 33 -«
13 . 3 3 3 12 i 1} 6 34 [13
1 and 2 Car, Law Re- ) « 4« 13 “ “ “ 35
pository & N. C. Term % 1 “  Eq. “ 36
1 Murphe.y- 13 5 %3 2 [ 113 . 3 37 113
2 . g . . (13 6 & 3 [t 111 éé 38 “
3 " € 7 1 4 £k €& 1 39 13
1 HaWkS &« 8 ““ . 5 13 “ € 40 1]
2 £ £ 9 1 6 é 3 X3 41 113
3 (1 (13 10 g ’:' . 44 a8 L] 42 [0
4 é“ [ 11 } (1] 8 i 6, L. 43 £
1 Devereux Law “o12 0« Bushee’s Law “o44 0
2 Tée i g 13 £ , 0 Eq. % 45 6
3 “ “ 14 L Jcnes Law “46. ¢
4 & 3 i3 15 [ 2 3 €4 (‘. 47 [
1 o Eq. [ 16 113 3 § 5 111 48 [
2 [ [ [ 17 € ‘i g 3 [ 49 £
1 Dev. & Bat. Law ! “ 18 « 5 D “oBg
2 M 113 - &% X 1] 19 13 6 1} i‘v 3 51 4
3&4 13 g g 20 € 7 g i . 13 52 KD
1 Dev. & Bat. Eq. “o21 8 “o ¢ B3 ¢
2 13 [ [ 22 13 1 1 Eq‘ “ 54 [
1 Iredell Law “ 28 ¢ 2 e “ 55
2 [ (11 13 24 13 3 113 3 -‘ 3 56 13
3 " ‘@ (13 25 13 4 6 3 [y 57 5
4 i (13 i 26 5 5 6 i“" 13 ,58 13
5 113 6 . [y 27 3 . 6 13 € g 59 13
6 o o “ 28 1 and 2 Winston “ 80 «
7 “ “ “o29 ¢ rhillips Law : 5
8 13 £ o - 13 30 44 (g Eq. [ 62 "

In quoting from the reprinted Reports counsel will cite always the
marg.nal (1. e., the original) paging, except 1 N. C.'and_20 N. C., which are
re-paged throughout, without marginal paging.
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JUDGES

OF THE

SUPERIOR COURTS OF NORTH CAROLIN‘A

FALL TERM, 1906. ®

Name. District. County.
GEORGE W. WARD...... e First ......o0vvinns PN Pasquotank.
ROBERT B. PEEBLES.........c00e.s Second ........ e Northampton.
HENBY R, BRYAN .« ovivvieeerennnies Third ....oovviiiivinn. Craven.
CHARLES M. COORE. ... 4sierennnonss Fourth ............ovnt. Franklin.
OLIVER H. ALLEN. . . v vvvvinnnanenes Fifth .......c0iiivininen, Lenoir.
WILLIAM R, ALLEN. . . vvvuvevvnannne Sixth .......covveen e Wayne.

T. A MCNEILL: . .o vvevirennnensoas Seventh ...vvvvieniranns Robeson.
WALTER H. NEAL.......,.. eneeeens BRighth .......covvvenen Scotland.
THOMAS J. SHAW .. .ovviviiriinrens Ninth .....oviviiveiinen. Guilford.
BENJAMIN F. LONG. .. vvvivsennarons Tenth ......vviiievnvensn Iredell.
ERASTUS B, JONES. . v rvrirvivnenns Eleventh ..............n. Forsyth.
JAMES L. WEBB. .. ovvverensnrenoens Twelfth .....ovvvvvnvnnn. Cleveland.
W, B, COUNCILL. s ey v veeneenenaross Thirteenth ........ ... .00 Catawba.
M. H. JUSTICE. . e v vvvvriseonrnnesnns Fourteenth .............. Rutherford.
FREDERICK MOORE. . .4 vvcvvusnossenes Fifteenth ................ ‘Buncombe.
GARLAND S. FERGUSON . e v v v enennnes Sixteenth ....... I Haywood.
SOLICITORS.

Name. . District. County.
HALLETT S. WARD....ovvvvrernsnsoas First ... .oiiviiiniinenins Washington.
WALTER E. DANIEL. . . eevvvnsvasnnss Second .....iiiiiiiiienn Halifax.

Lol MOORE. . vt vtivinveneninnnens Third .......coovivinnn. Pitt

CHARLES C. DANIELS....oovvveueves Fourth ......ccovvivuvnen Wilson.
RUDOLPH DUFFY ...evvvinevnensens JRIfth L New Hanover.
ARMISTEAD JONES .. v tvevvriennnrsan Sixth ... oovvviiiiiinn Wake.

(07 O F )¢ 5\ Seventh ....ovvvevinnnnns Bladen.

L. D. ROBINSON. /¢ vvvunivanonsunnes Bighth ..... Baerpuenses -.. Anson.
ATUBREY L. BROOES...ivvurrenversas Ninth ... oo, Guilford.
WILLIAM C. HAMMER. . coovvervr s Tenth ,.ovveinvneienennns Randolph.

S. P . GRAVES. .o cvivvrnrninrarassnins Eleventh ................ Surry. .
HERIOT CLARKSON. .. vvvuvonscornras Twelfth o .......000vens Mecklenburg. - .
Moses N. HARSHAW....... e Thirteenth ............... Caldwell.

J. F. SPAINHOUR...vovsenroersrssas Fourteenth .............. Burke.

MARK W, BROWN .. .ovvvvvenvaanenss Fifteenth ...............0 Buncombe.
THADDEUS D, BRYSON.....ovvvvnrnns Sixteenth ............... Swain.



LICENSED ATTORNEYS
FALL TERM, 1906.

ADAMS, J. Gttt it e e e e e Buncombe:
ALLEN, M. Hoo i e e Lenoir.
BAGGETT, HIRAM .\ iit ittt iitiieiiiie ittt iiennnn Campson.
BEALL, T, S e ++..Guilford.
BiegERSTAFF, H. K. ... ettt it e et eiiieee Buncombe.
CAUDLE, L. Lo it Mecklienburg
CLARK, J. B.rti ittt it ittt et e e et e i Bladen

COX, FILITAH o\t et ennssoeeesoeaaneenosnoensnaeensnaenaans Onslow. -
CURRIE, ARCHIBALD .......c..0.. P Mecklenburg.
Davis, M. La........ e e e .. .Carteret.
DUNCAN, J. Sttt it it i e Carteret.
FISHER, H. B.. .ottt it iiee it ca e Buncombe.
Frizzerie, J. P....... 7S PP Greene.
GARDNER, O, M.. ..ttt ittt e iee e e ,Cleveland.
GULLEY, DONALD .ttt i itevenareseaeeanaeanoas Wake.

HALL, G, A i i it et e it e Person
HIGDON, T, Bttt ittt it et ieaenaan e e aeans Rowan

HOBBS, E. C.tiii ittt ittt ittt iiie e e taiaeeeanaas Gates.
HOFFMAN, J. Rt ittt Guilford.
THowELL, J. Ho oo i i e e Haywood.
Hovie, J. M............. e e Lincoln.
HUMPHREY, D. Covitt i tee et ieiineserieeaeeennannns Wayne.
HUTCHINSON, R. Sttt it iiiae s itt e iiennaeen Mecklenburg.
JONES, A, Gttt it e i i i e i e e e e Charlottesville, Va.
JoNus, H. Gttt i i i it ettt e s Mecklenburg.
Lasenier, C. Coobn i e Buncombe.
00307655 5 S0 PR O T © S S IR New Hanover.
LOVENSTEIN, BENJAMIN 0 uivrtuienrnnnnncnsocananaeseensss Durham.
-LOWDERMILK, W. S..... AU N Richmond.
LiUCAS, R. Gttt ittt ettt e it ime ettt e e e Mecklenburg.
MEMULLAN, J. Hoo ottt e e iaenes Chowan.
MCNIDER, J. St il ittt et tteeenanannenees e Perquimans.
MONK, P. Gttt iite it ieeavaaeeanaens e Washington, D. C.
MOORE, J. R.. ittt ittt iieene et ....Columbia, S. C.
Moore, O. J..ooivvnn. .. U P Caldwell.
NoweLL, J. Hoo oo s e e I Bertie

PERRY, B. H.oooot it iiiiianes AU Vance.
Pumrres, H. Hoooooo v i PN Edgecombe.
PARKER, J. Attt ettt ainanaearonoaanaeeennn Harnett.
POWERS, A. Koo oo e e Pender

PRIOR, W. V.t it e iasanes e Henderson.
Procror, J. D..... e . Robeson.
SALE, F'. Lo oi e e eie i i s e Beaufort.
SANDERS, J. T vet it tieeneennennnnenennn SR e Mecklenburg.
SCARLETT, CHABLIES v vt ittreenenannennnsoenennsss ....0Orange.
SiMMoNS, N. L. ovinieann.. e e, Beaufort.
SNTPES, . Tttt it et ettt et e Hertford.
SPARROW, S. B ivv i PP Gaston.
SYreEs, R. H.......... P New Hanover.
TAvis, BERNIE C.. .. ooviven el e mes e fee e Forsyth.
VREELAND, Lo Bttt ittt it ieeaananannnnannnn Mecklenburg.
WEATHERSPOON, W. H.. oo e Durham
WEAVER, C. Gt v ote it ettt e e ie i Buncombe.
WILSON, J. Ko e s Pasquotank.
WILSON, 8. F. oo, R R Yancey.
WILSON, W s e ien i e eee e iieeanaeneaeion. .. Forsyth
WINTORNE, J. Wittt it e e Chowan
‘WowmBLE, B. S..... e, e vevaaa e e Catawba. i
WRIGHT, ISAAC Civvvveeenenn B Sampson.



CALENDAR OF COURTS

TO BE HELD IN

NORTH CAROLINA DURING THE SPRING OF 1907

SUPREME COURT.

The Supreme Court meets in the city of Ralelgh on the first Monday in Feb-
ruary and the last Meonday in August of every year. The examination of ap-
plicants for license to practice law, to be conducted in writing, takes place on
first Monday in each term.

The Judicial Districts will be called in the Supreme Court in the following

order:
Sprmg Term,

) 1907.
First District....vviveriineninniinrirenionnaiones February 5
Second District.....ooevvunn ey S .February 12
Third District........ N February 19

Fourth District....coveririiieioniiiinininiininioe, February 26 .
Fifth District. . uveeverventioeeneecessisarsnoonsans March 5
Sixth District...... et e March . 12
Seventh District............. et March 19
Eighth District..covvvevnnnn ettty March 26
Ninth District.....cvvnvieriiien. [ [ April 2
Tenth District....... D April 9
Eleventh District,....oeeveevirsnes N April 16
Twelfth Distriet.............. et reee s April . 23
, Thirteenth District............ PPN April 30
Fourteenth District............ ettt . May 7
Fifteenth District............ et ree e May 14
Sixteenth District.........coonvviiiiiiiiiiiii., May 21



SUPERIOR COURTS

Spring Terms. date from January 1 to June 30.
Fall Terms date from July 1 to December 31.

(The parenthesis numeral following the date of a term indicates the number
of weeks during which court may hold.)

Frrst JUDICIAL DISTRICT.

SpriNGg TERM, 1907—Judge W. R. Allen.

Beaufort—Feb. 11 (2);
(1); *May 13 (1).
© Currituck—TFeb. 25 (1).
Camden—March 4 (1).
Pasquotank—ijJanuary 14 (2); Mar,
11.(2).
Perquimans—DMarch 25 (1).
Chowan—April 1 (1).
Gates—April 8 (1).
Washington—April 22 (1).
Tyrrell—April 29 (1). ‘
Hyde—May 20 (1).
Dare—May 6 (1).

tApril 15

SEcoxD JUDICIAL DISTRICT.

SeriNg TERM, 1907—Judge C. C. Liyon.
Halifax-—*Jan. 28 (1); Mar. 4 (2);
June 3 (2).
Northampton—iJan. 21 (1) ; March
25 (2).
Warren—Feb. 11 (1); June 17 (2).
Bertie—iFeb. 18 (1); April 29 (2).
Hertford—Feb. 25 (1); Apr. 22 (1).

THIRD JUDICIAL DISTRICT.

SpriNG TERM, 1907—Judge W. H. Neal.
Pitt—Jan. 14 (2); {tMarch 18 (2);
April 22 (2).
Craven—iFeb, 11 (1); *Apr. § (1);
May 6 (2).
Greene—Feb. 25 (1); tMay 27 (2).
Carteret—March 11 (1). -
Jones—April 1 (1).
Pamlico—April 15 (1).

FoUuRTE JUDICIAL DISTRICT.

SpriNG TERM, 1907—Judge J. Crawford
Biggs.
Franklin—Jan. 21 (2); Apr. 15 (2).
Wilson—Feb. 4 (2); May 6 (2)..
Vance—Feb. 18 (2); May 20 (2).
Edgecombe—March 4 (1); tApril 1
(2).
Martin—March 18 (1); June 17 (1).
Nash—March 11 (1); Aprilt 29 (2).

FIrtH JUDICIAL DIs;RIcT.

SpriNg TERM, 1907—Judge B. F. Long.
New Hanover—*Jan. 21 (2); *April

1 (1); tApril 8 (2); tMay 27 (2).
Pender—Jan. 14 (1); Mar. 25 (1).
Duplin—Feb. 18 (2).
Sampson—Feb. 4 (2); April 29 (2).
Lenoir—Jan. 7 (1); March 11 (2);

May 20 (1); June 10 (2).
Onslow—March 4 (1); April 22 (1).

S1xTH JUDICIAL DISTRICT.

SpriNe TERM, 1907—Judge E. B. Jones.
Harnett—Feb. 4. (2); May 20 (1).
Johnston—March 4 (2).
Wake—*Jan. 7 (2); tFeb. 18 (2);

*March 25 (2); tApril 22 (2).
Wayne—Jan. 21 (2); April 8 (2).

SEVENTH JUDICIAL DISTRICT.
Spring TERM, 1907—Judge James L.
Webb.
Columbus—Feb. 25 (1);
(2).

April 15

Cumberland—*Jan. 14 (1); ftFeb.
.18 (1); iMarch 25 (1), tApril 29
(2); *May 27 (1).

Robeson—*Feb. 4 (2); +April 1

(2); tMay 20 (1).:
Bladen—Jan. 7 (1); March 11 (1).
Brunswick—March 18 (1).

Er¢HETH JUDICIAL DISTRICT.

Spring TERM, 1907—J.udge W. B.

Councill.

Anson—Jan. 14 (1); ?F‘eb 11 (1);
$March 4 (1); *April 15 (1); {May
13 (1); tJune 11 (1).

Chatham—DFeb. 4 (1); May 6 (1).

Moore—+tJan. 21 (1); f$March 25

(1); *April 22 (1); tMay 20 (2).
Richmond—*Jan. 7 (1); fApril 1
(2).

Scotland—+iMarch 11 (1); *April 29
(1); June 3 (1).

Union—*Jan. 28 (1); iFeb. 18 (2);
*March 18 (1).

*For criminal cases only.

1 Forcivil cases only.

7

1 For civil and jail cases.



. €0URT CALENDAR.

NINTH JUDICIAL DISTRICT.

SpriNg TERM, 1907—Judge M. H. Jus-

tice.

Durham—*Jan. 7 (1); +tJan.
(2); tMarch 18 (2); *May 13 (1).

Guilford—iDec. 31 (1); ftJan. 14
(1); iFeb., 11 (2); *Feb. 25 (1):
#*April 1 (1); tApril 15 (2); {June 3
(2); *June 17 (1).

Granville—Feb. 4 (1) April 29 (2).

Alamange—March 4 (1); tMay 27
(1).

Orange—March 11 (1);
1).

Person—April 8 (1).

21

iMay 20

TENTH JUDICIAL DISTRICT.

Sprixg TerM, 1907 — Judge Fred.
Moore.
Montgomery—=*Jan. 21 (1); tApril
15 (1).

Iredell—Jan, 28 (2); May 20 (2).
Tovan—Feb. 11 (2); May 6 (2).
Davidson—Feb. 25 (2);
(1).
Stanly—*Jan. 14 (1); +March 11
1).
Randolph——March 18 (2).
Davie—April 1 (2).
Yadkin—April 29 (1).

JFELEVENTH JUDICIAL D[STRICT

Serixe TERM, 1907—Judge G.
guson.
Ashe—Jan. 21 (2); May 27 (2).
Forsyth—*Feb. 11 (2); tMarch 11
(2); May 20 (2).
Rockingham—Feb. 25 (2);
10 (2).
Alleghany—March 25 (1)
Caswell—April 15 (1).
Surry—Feb. 4 (1); April 22 (1).
Stokes—DMay 6. (2).

. Fer-

+June

TWELFTH JUDICIAL DISTRICT.

SprIiNG TERM, 1907—Judge George W.
Ward.

tApril 22 ¢

Mecklenburg—itJan. 14 (2); *Feb.
11 (2); iMarch 11 (2); *April 22
(1); +April 29 (1); *June 3 (1); ‘
tJune 10 (1).

Cleveland—March 25 (2).
Gaston—Feb. 25 (2); May 20 (2).
Lincoln—April 8 (1).
Cabarrus—Jan. 28 (2); May 6 (2).

THIRTEENTH JUDICIAL DISTRICT.
Serixg TERM, 1907—Judge R. B. Pee-

bles.

Wilkes—*March 4 (1);
(1).

Catawba—Feb. 4 (2); tMay 6 (2)

Alexander—Feb. 18 (1).

Caldwell—Feb, 25 (1).

Mitchell—May 20 (2).

Watauga—DMarch 25 (2); June 17
(2).

tJune 17

FoURTEENTH JUDICIAL DISTRICT.

SerixNG TERM, 1907——Judge Owen H.
Guion,

Yancey—March 25 (2), +June 17
(. :

McDowell——TJan 21 (2); Feb. 18
(2).

Henderson—*March 4 (1); iMay
13 (2).

Rutherford—ijFeb. 4 (2); April 8

L (2).

Polk—April 22 (2). .
Burke—March 11 (2); tJune 3 (2).

FIFTEENTH JUDICIAL DISTRICT.

Sprin¢ TERM, 1907—Judge C. M.

Cooke.

Buncombe—Feb, 4 (3); tMarch 11
(4); April 22 (2); tMay 27 (4).

Madison—iJan, 21 (2); *Feb. 25
(2); iMay 6 (2).

Transylvania—Apr. 8 (2).

SIXTEENTH JUDICIAL DISTRICT.
£priNg TERM, 1907—Judge O. H. Allen.
Haywood—Jan. 28 (3).
Jackson—Feb. 18 (2); tMay 20 (2).
Swain—March 4 (2).
Graham—March 18 (2).
Cherokee—April 1 (2).
Clay—April 15 (1).
Macon—April 22 (2).

*For criminal cases only.

t For civil cases only.

1 For civil and jail cases.



CASES REPORTED

PAGE
A.
Allen v. Burch...............o0 524
Anderson v. Wilkins.......... 154
Armstrong, Bames v............ 506
Arrington v. Arrington.......... 130
Assurance Cg., Cozart v.......... 522
: B.
Baker, Mann v.........c.cvuuenn. 235
Bag Co., Grocery Co. v........... 174
Bank v. Floyd.................. 187
Banks v. Lumber Co............ 49
Barnes, Craddock v............. 89
Barnes, Peacock v.............. 215
“Barrett, S. v .o, 565
Barnes, Tyner vo.ooovvvvnenn.. 110
Becton v. Dunn................. 172
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Best, Bennett v........ e 168
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‘ Frishee, 8. Vovvv v v v e vneens 671

| a.

i Games, Edgerton v.............. 223
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SAWYER v. RAILROAD.
(Filed 11 September, 1906).

Slander—Corporations—Torts—Test of Liability—Question for Jery.

1. Private corporations are liable for their torts committed under such cir-
cumstances as would attach liability to natural persons. That the
conduct complained of necegsarily involved malice, or was beyond the
scope of corporate authority, constitutes no defense to their liability.

2. Where the question of fixing responsibility on corporations by reason of
the tortious acts of their servants depends exclusively on the relation-
ship of master and servant, the test of responsibility is whether the
injury was committed by authority of the master, expressly conferred
or fairly implied from the nature of the employment or the duties
incident to it.

3. Where the act is not clearly within the scope of the servant s employment
or incident to his duties, but there is evidence tending to establish
that fact, the question may be properly referred to a jury to determine
whether ‘the tortious act was authorized.

4, In an action for slander, where it appeared that the plaintiff went to the

: office of the superintendent of the defendant company to get employ-
ment, and the superintendent, after telling the plaintiff that the com-
pany did not want to employ him, proceeded to insult and defame
him, the company was not responsible.

Acrion by A. Sawyer against Norfolk and Southern Rail- _
~road, heard by Neal, J.; and a jury, at the March Term, 1906, of  (2)
CaMDEN. '
The pleadings show the contentions of the parties.
25
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Plaintiff testified in his own behalf, as follows: ,

“T reside in this county, near Sawyer’s Creek. Lived in this county
all my life and am forty-two years of age. Have been engaged in various
pursuits, mostly merchandising, farming, selling guano, and attending
to shipping truck at-Beleross. Before April, 1904, I had been working
for defendant, helping to load truck for two or three years or more.
Defendant company had sidetrack at Beleross, and T looked after truck,
seeing that they were properly loaded and that each package was placed
in proper car and properly ‘billed. I was employed by W. W. King,
superintendent of Norfolk and Southern, defendant railroad, and re-
ceived compensation for my sérvices. My work commenced in May
and ended with the trucking season, about August, so I was engaged
throughout the trucking season.

Up to 1904 there had been no complaint about my work. In this
month I went to Norfolk and went in to see W. W. King in his office.
His office was in the general office of the defendant company. The gen-
eral office is a large building, 60x100 feet, on the second floor. There
was a large room cut up into different sections by railings from three
to four feet high, and W. W. King’s seetion was to the left as you enter.
While in his room I could see many people at work in the several sec-
tions; Some twenty or thirty were in sight of me, and five or six near
enough to hear what was said—these within eight or ten feet of me. I
went in Mr. King’s office to see him on business, viz., to see if the com-
pany wanted to employ me to attend to the loading and shipping of the
truck at Beleross station during the trucking season, as they had done

in previous years. I asked him, when he came in, if he wanted
(3)  to employ me to attend to the loading and shipping of truck at

Belcross as he had done heretofore. He said: ‘No, I don’t want
any such man as you are.” That I had robbed the company and was
doing so every chance I got. ‘And as to the shortage on potatoes you
claim, they were never grown, marked, loaded, or put in the cars. If
they had been they would have been in there when the car got to New
York. I donotintend to pay for them. And as o the stock that has been
killed by the company, I have paid for them all.’ T then told him that
T had not received the pay, if he had paid it; that it must Be in the
hands of some employee or in his possession. I had never received it.
He spoke the whole conversation in such an abrupt and insulting man-
ner that of course I was mad. I then went out of the office into the
office of the auditor, Mr. Glazier, which was the adjoining section. I
had not at that time been paid for the stock.
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“T had not worked for them nor had any connection with them since
August, 1963, the close of the trucking season.

“Mr w. W King was the superintendent in charge of that Work——
shipping truck. I had never robbed the company in any way. I looked
_ after the whole of the shipping at Belcross on the sidetrack at my farm.
I saw the truck was properly loaded, marked, and counted, and reported
to the agent for billing purposes. Kach piece was properly counted,
loaded,.and reported to the agent 'of the defendant company.

““Thereé had been some shortage in a shipment of potatoes made by my
uncle, A, Sawyer. These potatoes were shipped and loaded on the de-
fendant’s cars. Mr. Godfrey, my man, saw them loaded. Mr. W. W.
King spoke very loudly, like folks will when they are mad. It attracted
the attention of several in the room, and they looked towards me when he
charged me with robbing the company. .

“T had no friend with me and was all alone. I was humiliated, and
- it affected me very seriously. The people in the office gazed at me, and
there were several ladies in there. . :

“The defendant is worth, I suppose, two million dollars. Its (4)
road starts at Norfolk and runs through .various conties to
Washington, N. C.. It has steamboats and ferry connections. I had’
written to Superintendent King that I was coming to see him at that
time, and I went at the time stated, and he satd that he expected me.
I can not measure my damages in dollars and cents. My pride was hurt
pretty badly. Tt is terrible for a man to be charged Wlth robbery.”

Upon cross-examination witness, says:

“T commenced to merchandise in 1888 in eopartners]np with Mr.
Berry. My first year’s business was five thousand dollars, and it is about
the same now. - The mercantile business has fallen off. Mr. W. W.
King is now dead. He died the same year this talk took place. He
looked very healthy, but some time after that had a serious attack of
heart failure.

“He spoke the words in a very abrupt and insulting manner.”

The defendant moved for judgment of nonsuit. The motion was al-
lowed and the plaintiff appealed. ‘

Axydlett & Ehringhaus, for the plaintiff.
Pruden & Pruden and Shepherd & Shepherd, for the defendant.

Hoxz, J. There is some authority for the position that corporations
can not in any case be held civilly liable for slander. And it has also
been held, and is so stated in several of the text-books, that they are
only so responsible when it affirmatively appears that they ewpressly
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authorize the very words which form the basis of the charge. The first
position does not rest on any very satisfactory reason and has been gen-
erally rejected; and the second, we think, can only be received with
much qualiﬁcation

It is now well established that private corporations under certain

cireumstances will be held liable for torts both neghgent and
(5) malicious on the part of their servants, agents and employees.

The doctrine is stated in Jaggard on Torts, p- 167, sec. 58, as fol-
Jows: “Private corporations are liable for their torts committed under
- such circumstances as would attach liability to natural persons. That
the conduct complained of necessarily involved malice or was beyond the
scope of corporate authority, constitutes no defense to their liability;”
and this statement is in accord with well-considered decisions in this
and other jurisdictions. Hussey v. B. B., 98 N. C,, 34; Jackson v. Tel.
Co., 139 N. C,, 347; R. B. v. Quigley, 62 U, 8., 202; Bank'v. Graham,
100 U. 8., 699; Palmeri v. R. R., 133 N. Y., 261.

According to the varying facts of different cases the question of fixing
responsibility on corporations by reason of the tortious acts of their
servants and agents is sometimes made to depend exclusively on their
relationship as agents or employees of the company; and sometimes the
facts present an additional element and involve some independent duty
which tlie corporation may owe directly to third persons, the injured or
complammg party.. This distinetion will be found suggested and ap-
proved in 1 Jaggard on Torts, p. 257, sec. 85

“Course of Employment: Another conception of the master’s liability
rests on the proposition that in certain cases the liability arises, not from
relationship of the master.and servant exclusively, but also from the duty
owed to plaintiff by defendant in the particular case in issue. In deal-
ing with cases in which the question of the liability of the master for the
tort of his servant is raised, reference should be had not alone to the re-
lationship of the master and servant, but also to the relationship between
the master and the third person complaining of injury. Tt would seem
that the scope of authority test considers too exclusively the form of rela-
tionship, and overlooks the latter. In faet, one’s right infringed by the

wrong of another may be in personam or in the nature of the
(6) right ¢n personam, as where a passenger complains of the torts

of a carrier’s servants, or a customer of the torts of a propri-
etor’s servant.” ‘

Hale on Torts; at p. 147, gives the same distinction. It will be noted

that the instances given by both of these authors, under the second class, .

are where the conduct complained of on the part of the employee in the
course of his émployment was in breach of some duty which the em-
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ployer owed directly to the passenger in the one case and the customer
in the other. They had been invited upon the premises and were there
by invitation and under circumstances which gave them the right to
considerate and courteous treatment; and, in the case of the carrier
this obligation was further enforced and could be made to rest on the -
duty arising to the public by reason of its quasi-public character, grow-
ing out of its chartered privileges, as in Daniel v. B. R., 117 N. C., 592.

In the case at bar, however, there is no responsibility attaching by
reason of the breach of any special duty owed to the plaintiff by reason
of his placing or by reason of the special circumstances of the case. The
plaintiff was not a passenger, nor was he in the office by any invitation
of the company, general or special. On the contrary, he had gone to
the office to see King, the superintendent, of his own motion and for his
own advantage—the men were at arm’s length considering a’ business

- proposition’ affecting the plaintiff’s interest.

The case, then, is one where responsibility must attach, if at all simply
and exclusively by reason of the relationship which ng bore to the
company and the power given him to select and employ the plaintiff as
one of the company’s agents. In cases of this character the responsi-
bility of a eorporatlon for slander or other malicious torts, by its agents
and employees in the course of their employment, depends in its last
analysis on whether the acts complained of were authorized or:
ratified by the company. The test of responsibility established  (7)
by the better considered authorities being, “whether the injury
was committed by the authority of the master, expressly conferred or
fairly implied from the nature of the employment or the duties incident
to it.” - When such authority is express, the matter is usually free from
difficulty; but the authority may be implied, and on a given state of
facts admitted or established, frequently is conclusively implied, and
responsibility imputed as a matter of law.

In other cases, where the act is not clearly within the scope of the
servant’s employment or incident to his duties, but there is evidence
tendmg to establish that fact, the question may be properly referred to
a jury to determine whether the tortious act was authorized.

And, again, the abserice of authority may be so clear that it becomes

- the duty of the Judge to determine the matter, as he did in this instanée.

In Wood on Master and Servant may be found a very extensive and
satisfactory discussion of this question. In see. 279, p. 535, the author
says:

“The question usually presented is whether, as a matter of fact or of
law, the injury was received under such circumstances that, under the
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employment the master can be said to have authorized the act; for if he
did not, either in fact or in law, he can not be made chargeable for its
consequences, because not having been done under authority from him,
express or implied, it can in no sense be said to be his act, and the
maxim previously referred to does not apply. The test of hablhty in
all cases depends upon the question whether the injury was committed
by the authority of the master, expressly conferred or fairly implied
from the nature of the employment and the duties incident to 1t »

And, again, the same author, in sec. 807, says:

“The simple test is whether they were acts within the scope of his em-

ployment; not whether they were done while prosecuting the
(8) master’s business, but whether they were done by the servant in

furtherance thereof, and were such as may fairly be said to have
been authorized by him.- By ‘authorized’ is not meant authority ex-
pressly conferred, but whether the act was such as was incident to the
performance-of the duties entrusted to him by the master, even though
in opposition to his express and positive orders.”

Applying these principles to the facts before us we are of opinion that
the ruling of the Judge below was clearly correct. As stated, the plain-
tiff was voluntarily in the office of King (the superintendent) to look
after business in his own interest, and the company owed him no inde-
pendent duty. Granting that King had power to select and employ the
plaintiff as agent of the company, when he told the plaintiff that the
company did not wish to employ him he had filled the measure of his
duty; and when King went further, whether from bad temper or malice
or from righteous indignation, and proceeded to insult and defame the
plaintiff, he was entirely beyond any authority given him either ex-
pressly or which could be fairly implied from the nature of his employ- -
ment or the duties incident to it; and for such conduct, therefore, King,
as an individual, and not the company, is responsible.

The general principles here applied will ‘be found very fully and
clearly .discussed in two recent opinions by this Court delivered by Mr.
Justice Walker: Daniel v. B. R., 136 N. C., 517, and Jackson v. Tel. -
Co., supra. And our disposition of this case is sustained by well-con-
gidered decisions of the Federal Court in T'ext-Book Co. v. Heartt, 136
Féd. Rep., 129, and Gas Light Co. v. Lansden, 172 U. 8., 534.

There is nothing in Hussey v. B. R., supra, that in any way militates
against our present decisiori. That was a case in which the complaint

charged that defendant company had maliciously slandered the
(9) plaintiff. There was a demurrer, which admitted that the de-
fendant had uftered the words, and the decision simply held, as
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we have here, that a corporation could under given circumstances be
held responsible for the malicious torts of its agents. The question of
when or under what circumstances the acts of the agent will be imputed
to the company was in no way involved.
There was no error in directing a nonsuit, and the Judgment below is
Affirmed.

Cited: Roberts v. B. R., 143 N. C., 179; Stewart v. Lumber Co., 146
N. C., 51, 75, 115; Powell v. Fiber Co., 150 N. C., 14; Wright v. B. R.,

1N. C, 534; Marlowe v. Bland, 154 N. C., 142; Dover v. Mfg Co., 157
N. C,, 327, 328; Bucken v. B. R., Ib., 447 ; Seward v. R. R., 159 N. C.,
258.

BREWSTER v. ELIZABETH CITY.
" (Filed 11 September, 1906).

Municipal Oorpomtzfons—Defectz‘ve Streets—Notice—Negligence—Proxzimate
Cause—Question for Juiy.

1. In an action for damages for injuries alleged to have been sustained
from a defective bridge, the Court properly refused to give plaintiff’s
gpecial instructions, “If the plank was placed upon. the stringer as
testified, and if you believe that they, or one or more of them, were
looge upon the same and had remained loose for six or twelve months
or more, or the bridge was not safe and the defendant cogporatlon
was negligent in not discharging its duty, and the presumption arises
that it had notice of the same, it would be your duty-to answer the
first issue ‘Yes,”” in that it assumes that the plaintiff was injured (an’
allegation which is denied in the pleadmgs), and that the negligence

4 of the defendant’s officers caused the injury.

2. In an action for damages for injuries alleged to have been sustained from
a defective bridge, the Court properly refused to give plaintiff’s spe-’
cial instruction, “If you believe all the evidence in this case, you
should find that the bridge was not safe; that the defendant was neg-
ligent in not keeping it in a safe condition; and it would be your duty
to answer the first issue ‘Yes,”” in that it assumes as a matter of law
that the alleged negligence was the proximate cause of the injury and
that the vfficers of defendant had constructive notice of the defective
condition of the bridge.

3. In order to' constitute actionable negligence, the defendant mwst have
committed a negligent act, and such negligent conduct must have been
the proximate cause of the injury. The two must concur and be
proved by the plaintiff by the clear weight of the evidence.

4, Where there is no evidence that the officers of a municipality had knowl-
edge of the defective condition of a bridge, other than that which may
be inferred from the length of time it had continued, it is not for the
Court to draw such inference, but it is peculiarly a matter for the
jury, to be determlned upon all the facts and mrcumstances 1n evi-
dence .
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Actiox by Matilda Brewster against the corporation of Eliza-
© (10) -beth City for damages for personal injury, heard by Shaw, J.,
and a jury, at November Term, 1905, of Pasquoranxk.

. The following issue, with others, was submitted: 1. Was the plaintiff
injured by the negligence of the defendant as alleged in. the complaunt2
Answer: No.

From a judgment for the defendant the p1a1nt1ff appealed.

Aydlett & Ehringhaus for the plaintiff. _
Sawyer & Sawyer, C E. Thompson and B. W. Turner for fhe defend-
ant.

" Brownw, J. This cause was formerly before this Court, and a new trial
ordered because of error in the charge upon the second issue, relating to
contributory negligence. The facts of the case are set out inn the opinion,
Brewster v. Elizabeth City, 137 N. C., 392. On the recent trial the
jury found the issue of negligence against the plaintiff. Plaintiff ex-
cepted to the refusal of the Court to give the following instructions upon
_ the first issue: (1) “That if the plank was placed upon the stringer as
testified, and if you believe that they, or one or more of them, were
loose upon the same and had remained loose for six or twelve months or
more, or the bridge was not safe, and the defendant corporation was neg-
ligent in not discharging its duty, and the presumption arises that
(11) it had notice of the same, it would be your duty to answer the
frrst issue ‘Yes.” (2) “If you believe all the evidence in this
case you should find that the bridge was not safe; that the defendant
was negligent in not keeping it in.a safe conditien; and it would be
your duty.to answer the first issue ‘Yes’.”, '

The vice in the first instruction is twofold : it assumes that the plaintiff
was injured (an allegation which is ‘denied in the pleadings) and that
the negligence of the defendant’s officers caused the injury. The vice in
the second instruction consists in assuming as matter of law that the
alleged negligence was the proximate cause of the injury, and that the
officers of defendant had constl'uctlve notice of the defective condition
of the bridge.

In order to constitute actionable negligence, the defendant must have
committed a negligent act, and such negligent conduct must have been
the proximate cause of the injury. The two must concur and be proved
by the plaintiff by the clear weight of the evidence. A failure to estab-
lish proximate cause, although negligence be proved, is fatal. + Tt is not
_ every negligent act, no matter how gross or flagrant, that can be the sub-
* ject of an action, but only such negligent acts as immediately cause an

injury. This is elementary.
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The plaintiff also assumes that defendant’s officers had constructive
notice of the defective condition of the bridge in that the plank was
not nailed down. The evidence showed it had once been secured in its
place by nails. There is no evidence that the officers had knowledge of
the defect other than that which may be inferred from the length of
time it had continued. It is not for the Court to draw such inference.
It is peculiarly a matter for the jury, to be determined upon all the
facts and circumstances in evidence. This was so held in Fitzgerald v.
Concord, 140 N. €., 114, in the following language: “On the question
of notice implied from the continued existence of a defect, no
definite or fixed rule can be laid down as to the time required, and (12)
it is usually a question for the jury on the facts and circum-
stances of each particular case, giving proper consideration to the
character of the structure, the nature of the defect, ete.”

Instead of the testimony of Weeks, the street commissioner, proving
actual knowledge of the defects, as plaintiff contends, it somewhat tends
to prove the contrary. He had the bridge put down a year before the
accident and nailed the plank down. He passed over the bridge fre-
quentl 5 There is nothing in his evidence which would justify the
Court in holding that, if taken to be true, the defendant’s officers or
Weeks himself had knowledge of the defeetlve condition of the bridge
at the time of the unfortunate injury to plaintiff.

We have examined the charge of the Judge below with care, and
think that it presents every feature of the case to the jury fairly, clearly,
and correctly, in accord with well-settled principles.

As there are no exceptions to the evidence, we find

No Error.

Cited: Bailey v. Winston, 137 N. C., 259.

THOMPSON v. SILVERTHORNE.
(Filed 11 September, 1906).

Tenants in Common—Personalty—Actions by Cotenants - to Recover Pos-
session—Partition—Injunction—Receiver.

1. One tenant in common, or joint owner of personal property, cannot main-
tain. an action against the other tenant or owner to recover the ex-
clusive possession -of the property, except when the property is de-
stroyed, carried beyond the limits of the State, or when, being of a
perishable nature, such a disposition of it is made as to prevent the
other from recovering it; and it is not sufficent to show that defend-
ant forcibly took the property from his coténant’s possession.

142—3 33



IN THE SUPREME COURT. [142

THOMPSON ¥. SILVERTHORNE.

" 2. If, pending a proceeding for partition of personalty, the defendant threat-
ens the destruction or removal of the property, the Court, on applica-
tion, might enjoin him, or appoint a receiver.

Action by L. F. Thompson against David Silverthorne, heard
(18) by Shaw, J., and a jury, at the October Term, 1905, of Brau-
' FORT, upon appeal from a justice of the peace.
From a.judgment of nonsuit, the plaintiff appealed.

W. C. Rodman for the plaintiff.

Small & MacLean for the defendant.

Connor, J. Plaintiff sued for possession of certain logs described in
his eomplaint. After the testimony was in, counsel stated to the Court
that he would contend that .he had by his testimony proven that the
person under whom plaintiff claimed and defendant were tenants in
common of the lands from which the logs were cut, and also tenants in
common of the logs in controversy; that defendant took them by forece
from his possession. His Honor intimated that if plaintiff established
guch state of facts he would instruct the jury that he was not entitled to
- pecover; whereupon plamtlﬁ excepted, and submitted to a judgment of

nonsuit and appealed. The sole question presented upon the appeal is
whether his Honor was correct in the instruetion which he proposed to
give the jury. Plaintiff concedes the well-established prineiple that one

{enant in eommon, or joint owner of personal property, can not main-
tain an action against the other temant or owner to recover the ex-

clusive possession of the property. Grim v. Wicker, 80 N. C., 343;

Strauss v. Crawford, 89 N. C., 149. He calls attention to the exceptlons
to the general rule, and conten‘ds that he brings himself within one of
them, for that defendant forcibly took the logs from his possession, and
he is entitled to be restored to his original status. Mr. Justice Ashe in
“Grim v. Wicker, supra, thus states the exceptions to the general

(14) prlnmple “The only exceptions to thig printiple are when the
property is destroyed, carried beyond the limits of the State, or

when, being of a perishable nature, such a disposition of it is made as
to prevent the other from recovering it,” citing Lucas v. Wasson, 14
CN. O, 398, in which it is said: “It is not sufficient. to show that defend-
ant took forcible possession of the chattel .and carried it away” The
principle was applied in Shearin v. Riggsbee, 97 N. O, 216. We do
. not think the language used by the Court in that case conflicts with
the authorities cited. The right of the plaintiff upon the facts relied
upon was to have partition. If, pending the proceeding for that pur-
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pose, the defendant threatened the destruction or removal of the prop-
‘erty, the Court would, upon application, have enjoined him, or, if neces-
sary, appointed a receiver. We concur with the ruling of his Honor.
The judgment of the nonsuit must be
Affirmed.

LANIER v. INSURANCE COMPANY.
(Filed 11 September, 1906.)

Insurance—S8urrender of Polwy——Burden of Proof—Proofs of Loss—Em—
dence—Continuances.

1. The refusal of a motion for a continuance is a matter in the sound dis-
- cretion of the trial Judge, and is not reviewable, except, possibly, in
a. case of gross abuse of the discretionary power.

2. In an action on a policy of insurance issued by defendant upon the life
of plaintiff’s husband for her benefit, where the evidence shows that
the policy was duly issued, that all premiums were promptly paid,
that plaintiff kept it in her trunk, from which it mysteriously disap-
peared a short time prior to her husband’s death, and was found
later in defendant’s possession, the Court was correct in instructing
the jury upon the evidence, if believed, to find for the plaintiff.

3. Where a policy of ihsurance mysteriously disappeared from the possession
of the beneficiary a short time prior to the insured’s death, and was
later found in tlie company’s possession, and the latter alleged that
the insured surrendered it, the burden was not upon the beneficiary
to show that its possession was obtained by unlawful or fraudulent
means, but the burden was upon the defendant to show how it came
into  possession of the policy.

4. The general rule is, that ‘the beneficiary of -an ordinary life-policy has a
vested interest and acquires the entire property interest in the con-
tract the moment the policy is executed and delivered.

5. Filing proofs of loss with defendant wa$ unnecessary where defendant
expressly denied the existence of any contract of insurance af the
death of the insured, and so wrote plaintiff in response to her applica-
tion for blank proofs of loss, and declined .to send them.

Actron by Mary E. Lanier against The Eastern Life Insurance
Company of America, heard by Neal, J., and 4 jury, at the (15)
April Term, 1906, of BEAUFORT

This was an action to recover on a pohcy of insurance issued by de-
fendant company (now called the Conservative Mutual Life Insurance
Company) upon the life of John A. Lanier, for the benefit of and
payable to Mary E. Lanier, his wife. The Court submitted the follow-
ing issue: “Is defendant indebted to plaintiff, Mary E. Lanier, now
DameL, and if so, in what amount? Answer: Yes; nine hundred and

35



IN THE SUPREME COURT. - [142

LANIER v, INSURANCE COMPANY.

eight-two dollars and eighty-four cents ($982 84), and interest from 23
September 1904.”
From a judgment for the plaintiff, the defendant appealed.

Nicholson & Daniel and Small & MacLean Tor the plaintiff,
Ward & Grimes and Bragaw & Harding for the defendant.

" Brown, J. 1. The defendant moved upon affidavit for a continuance,
which was refused. The Court set the trial for the “following Thurs-
day,” and defendant excepted. It has been repeatedly ruled that this
is a matter within the sound discretion of the Superior Court, and is

not reviewable. The public interests require that it should re-
(16) main so. It is possible that a case of such gross abuse of dis-

eretionary power upon the part of a trial Judge might be pre-
sented that this Court would review it, but the affidavits in.the record
disclose nothing of that sort in this case.

9. The question raised by the many exceptions of the defendant may
all be considered under the contention presented by the 12th, viz
“Upon all the evidence plaintiff is not entitled to recover.” It is adL
mitted in the answer that the defendant insured plaintiff’s former
husband, John A. Lanier, in the sum of $1,000, payable to plaintiff. It
is in evidence that the plaintiff paid promptly all premiums up to
death of insured on 27 June, 1904.

The plaintiff testified: “When I received the policy T put it in my
trunk, and it stayed there until T missed it. I missed it about one and
a half months before he died. When I missed it he was sick. He never
recovered from that illness.” There was also evidence to the effect that -
during the last illness of insured the general manager of defendant
came to plaintiff’s residence and asked her to surrender the policy and
receipts for premiums, asserting that they were of no value to plaintiff,
and that she refused to surrender them. There was evidence tending
to prove that shortly after the death.of insured the policy of insurance
* was found in.the defendant’s possession and that the gemeral manager
wrote the plaintiff that her husband had no insurance in force at his
death and that “the policy of insurance carried by Mr. Lanier had
been surrendered and concelled on 30 April, 1904.” '

The defendant offered no evidence, and teéndered the. following issue,
contending that before plaintiff can recover she must establish by
affirmative proof the facts stated therein: “Did the defendant fraudul-
ently and by improper and unlawful means obtain from the plaintiff
and from the assured the possession of the policy of insurance declared
on, without the consent of the assured, from John A. Lanier?”
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The defendant bases its contention upon the following clauses
in the policy: “The insured may at any time during his life- (17)
time, by deed of substitution or assignment, revoke the nomi-
nation of the beneficiary named herein and substitute another bene-
ficiary, or may assign this polely, provided that copies of such deed
are given the company at its home office in duplicate, one copy to be
retained by the company and one to be attached to the policy with the
endorsement of the company.” ,

We think his Honor was was correct in instructing the jury upon the
evidence offered, if believed, to find for the plaintiff. The burden was
not upon the plaintiff to establish the facts set out in the issue tendered
by the defendant. The evidence showed that the policy was duly
issued ; that the premiunis were promptly paid; that plaintiff kept it in
her trunk and repeatedly refused to surrender it to defendant’s agents,
who during the last illness of the insured endeavored to induce plain-
tiff to do so. The defendant sets up in its answer, as a further defense,
“that subsequent to the issuing of the said policy, the said John A.
Lanier agreed to deliver and surrender the said policy to the defend-
ant and to. cancel the same upon return of the premiums paid thereon;
that pursuant to the said agreement the said John A. Lanier received
the said premiums from the Eastern Life Insurance Company of
America and delivered the policy to the said company and agreed that
the said pelicy should be cancelled; that the said pohcy was cancelled
by the said company, and thereupon became void.”

The evidence tends to prove that at the time defendant’s agents. called
upon plaintiff and requested her to surrender the policy and told her
it was worthless, her hushand was on his death-bed, and that he never
left it alive, and that then the policy was safely locked up in plaintiff’s
_trunk. How it came into defendant’s possession is a mystery which
the defendant, not the plaintiff, is called upon to explain.” The
facts were peculiarly within the knowledge of the defendant’s (18)
officers and agents. As plaintiff was ignorant of them, how
could she explain them? She made out a prima facie case when she
proved the issuance of the policy for her benefit, the possession of it
by her, the removal of it without her knowledge, the payment of the
premivms, and the death df the insured. Filing proofs of loss with de-
fendant was unnecessary, as defendant expressly denied the existence
of any contract of insurance at death of insured, and so wrote plaintiff
in response to her application for blank proofs of loss, and declined
to send them.

The general rule is, that the beneficiary of an ordinary life-policy
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has a vested interest and acquires the entire property interest in the
contract the moment the policy is executed and delivered. DBacon on
Benefit Societies and Life Insurance, sec. 292; May Insurance (3 Ed),
sec, 399; Bank v. Hume, 128 U. 8, 190, le?ard v. Brayton, 52
L. R. A, at p. 119.

The terms of the policy constitute a contract of the company te pay
the specified amount to the beneficiary, and create direct legal relations
between them. Hooker v. Sugg, 102 N. C., 115; Simmons v. Bigys,
99 N. C., 236. ‘

Under the terms of the policy sued on, plaintiff had such an interest
as entitled her to recover upon the death of the insured if the prem-
iums had been paid and the policy was otherwise in force, unless the
defendant company could show it had been lawfully surrendered by her
consent, or that the insured had duly and legally exercised the power
reserved in the clause quoted, entitled “Change of Beneficiary.”

There is not one seintilla of evidence that Lanier at any time during
his lifetinie, by deed of substitution or assignment, revoked the nomi-
nation of plaintiff as his beneficiary and substituted another in her

"place. There is no evidence that Lanier assigned the policy
(19) to any one, or that he knew how or when it left the possession

of plaintiff. To successfully resist a recovery upon such ground
the burden of proof is on defendant to show a strict compliance by the
insured with the provisions of such clause in the policy before the
rights of the plaintiff could be divested without her consent. No evi-
"dence having been offered upon the part of defendant, the instruetion
given by the Court was justified.

Upon an examination of the entire record we find

No error.

Cited: Cromartie v. RB. R., 156 N. C,, 100.
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NEWSOME v. BUNCH.
(Filed 11 September, 1906.)

Habeas Corpus—Custody of Child—Abandonment—Findings of Fact.

In a habeas corpus proceeding where the respondents -averred that the
petitioner, the fathér, abandoned the child to them eight years ago,
at the death of its mother, when it was five months old, and then
left the. State, and there was evidence to this effect, and the Court
did not make any finding as .to this controverted fact, nor did it
determine whether the interest and welfare of the child will or will

not be materially prejudiced by its restoration to the petitioner, but

upon “certain findings concluded, as matter of law, that there had
been no abandonment, it was error to order the child delivered to the
petitioner, without passing upon the above matters.

Hasras coreus proceeding for the custody of a child, by A. K.
Newsome, petitioner, against Q. T. Bunch and his wife, heard by
Ward, J., on 8 January, 1906, at Elizabeth City, N. C. From a judg-
ment orderlng the child to be delivered to the petitioner, the respond-
ents dppealed. .

N. Y. Gulley and W. S. Privott for the petitioner,
W. M. Bond for the respondents,

Warker, J. The petitioner is the father of the child, Roy (20)
Clarence Newsome, and alleges that he is entitled to his custody,
and that the respondents unlawfully withhold the child and have re-
fused to surrender him to the petitioner. The respondents aver that
the petitioner abondoned the child to them about eight yedrs ago; at
the death of its mother, when it was five months old, and then left the
State. The Judge found certain facts and concluded, as matter of law,
‘that there had been no abandonment. He thereupon ordered the child
"to be delivered to the plaintiff, and the respondents excepted and ap-
pealed. .

There was evidence to the effect that when the child was five months -
old the, petitioner left the home of the respondents, with whom the child
was living, and removed to Ohio, having told them, at the time of his
. departure, that if the child should die, to bury it, but not tosend him:
any word. The Court did not make any finding as to this eontroverted
fact, nor did it determine whether the interest and welfare of the child
will or will not be materially prejudiced by its restoration to the peti-
tioner. We think that both matters should be passed upon. It-is frue, "
this is @ habeas corpus proceeding, but the provisions of sec. 180 and
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;181 of The Revisal bear so directly upon the question involved that the
rights of the parties can be better determined and the proceeding more
speedily disposed of by a finding below upon both matters. Indeed,
such a finding would seem to be essential to a final disposition of the
case here, for if we should hold that there had been an abandonment
and reverse the ruling of the Judge, the case would have to be remanded
for a finding upon the other question, and it would thus be decided in
fragments.

- We do not intimate any opinion upon the question of abandonment,

but will decide as to. that when all the material facts are before us.
The Judge may find the additional facts upon the evidence al-

(21) _ready taken, or he may hear additional testimony, as he may
see fit.

The cause is retained, and this opinion will be certified to the Court
below to the end that the Judge.who tried the case may proceed in
accordance therewith. His findings when filed in the office of the
Clerk of the Superior Court of Chowan County will be certified by the
latter. to this Court. _

Remanded for add1t10nal ﬁndmgs

SMITH v. RAILROAD.
(Filed 11 September, 1906.)

Ezceptions . and Objections—Briefs—Argument of Counsel.

1. Under Rule 34 of this Court, exceptions appearing in the record, but not
stated in the appellant’s brief, are “taken as abandoned.” .

2. Objection to the comments of counsel is a matter peculiarly within the
discretion of the trial Judge, and his action is not reviewable unless
there is a gross abuse of the diseretion and it appears reasonably
probable that the appellant suffered prejudice thereby.

Acrion by W. E. Smith, trustee, against Atlantic Coast Line Rail-
road Company, heard by Long, J., and a jury, at the November Term,
1905, of Havtrax. From a judgment for the plaintiff, the defendant
appealed. ' o

E. L. Travis, Claude Kitchin and W. E. Daniel for the plaintiﬁ".
Day, Bell & Dunn and Murray Allen for the defendant,.

Crarx, C. J.  There are several exceptions in the record, but the
only one stated in the appellant’s brief is that which was taken to
' 40
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comments of counsel. The others aret therefore “taken as abandon—
ed.” Rule 34, 140 N. C., 666.

~Objection to the comments of counsel is a matter peculiarly
within the diseretion of the trial Judge, and his action is not (22)
reviewable unless there is gross abuse of the discretion and it
appears reasonably probable that the appellant suffered prejudice
thereby.

In the present case there was merely “cross-firing with small shot,”
as was said by the Court in 8. v. Underwood, 77 N. C., 502. It is not
probable that any real injury was done, and we cannot hold that the
Judge erred in refusing to interpose. The jury may have been amused
or entertained, or otherwise; but crediting them with being men of
ordinary intelligence, their verdict was based on the evidence without
any effect from this “by-play.”

“No error.

GEROCK v. TELEGRAPH COMPANY.
(Filed 11 September, 1906.)

Telegrams—Mental Anguish—Evidence.

1. Where the feme plaintiff telegraphed her husband, “Sick with grippe—
not dangerous. Want you to come,” and there was evidence that
by reason of the defendant’s negligent delay in the delivery of the
telegram, her husbhand was delayed two days in reaching her bedside,
by reason of which delay she underwent great mental anxiety, the
Court erred in dismissing the action on a demurrer to the evidence.

‘2. On a demurrer to the evidence, the evidence of the plaintiff must be
taken as true, and with the most favorable inferences the jury would
be authorized to draw from it in his favor.

Coxnor and Brown, JJ., dissenting. -

Action by India B. Gerock and M. O. Gerock, her husband, against
Western Union Telegraph Company, heard by Shaw, J., and a jury,
at the May Term, 1906, of Berrie. From a judgment of non-
suit, the plaintiff appealed. ‘ (23)

St. Leon Scull for the plaihtiﬂ'
Winston & Matthews, F. H. Busbee & Son and Gemﬂge Cowper for
_ the defendant.

~ Crarg, C. J. The feme plaintiff telegraphed her husband: “Sick
with grippe—not dangerous. Want you to come.” There is evidence
. a
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that by reason of the defendant’s negligent delay in the delivery of
the telegram her husband was delayed two days in reaching her bedside,
by reason of which delay she underwent great mental anxiety and suf-
ferring. The Court dismissed the action on a demurrer to the evi-
dence. ‘ - ’
The defendant contends that, though this was a message concerning
illness, the words “not dangerous” gave-the company notice that it was
not urgent, and it could take its leisure in delivering it, without any
responsibility for the delay. But the words “not dangerous” could by
no reasonable construction be taken as meaning that grippe was not
dangerouns. The message on its face meant that the wife’s condition
was not dangerous at the time of sending the dispatch, but the nature
“of the disease and the fact that the information was sent by the more
expensive and speedy medium of a telegram, instead of by letter, were
enough to show apprehension and that the husband’s presence was
needed. Indeed, the message expressly adds: “Want you to come.”
The fact that the husband did not come promptly after such message
from his sick wife, and the lack of the comfort of his society and care
in her illness, may well have caused her mental anguish; and if such
delay was due to the negligence of the defendant, who offers its services
to the public for the speedy transmission of messages and received pay
to transmit this message quickly, then what would be just compensation
for the mental anguish caused by its negligenge or whether any
compensation should be given the plaintiff beyond the cost of
(24) the message, is a matter for the jury to determine, subject to
the supervisory power of the trial Court to set the verdict aside
if excessive. This has been too often held, and the underlying public
policy which requires the enforcement of damages for neglect in the
. delivery of messages concerning sickness or death, has been too often
stated by this Court to require repetition.

It is not contended by the defendant that there was no evidence of
negligent delay in the delivery of the message. The message was de-
livered to the defendants’ agent at Ahoskie, N. C., about noon on 2
February, and it was agreed that it was received at its destination,
Maysville, N. C., at 4:27 P. M,, that day. It was sent “Care of
Charles F. Gerock” (the brother of the sendee), who testified that his
shop was in Maysville, in 150 to 200 yards of the defendant’s office
and in full sight of it; that he was.at his shop all that day, except for
five or ten minutes, when he went to the postoffice, until 5:30 P. M.,
when he left for home, three miles out in the country; that he did not
‘receive the dispatch that afternoon, nor until next day about 10 A. M,
when it was handed him in a sealed envelope in the street, without any
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intimation that it concerned sickness or was important; that had he
received it before 5:30 P. M., on 2 February he would have given it
to his brother that night, and even if he had been informed when it
was handed him next day that it was of a serious nature, he would have
sent it out to his brother at once; that not knowing this; he did not de-
liver the telegram till he got home that night about 7 o’clock.

M. O. Gerock, the sendee, testified that if he had received the tele-
gram, 7 P. M. on 2 February, when his brother got home (as he would
if the dispatch received at Maysville at 4:27 P. M. had been delivered
to. his brother before he left there at 5:30), the weather was good, and
he would have driven to New Bern, have taken the train and have
gotten home Friday at 4:41 P, M., 3 February; that not getting
it until 7 P. M. on 3 February, when it was then snowing, he (25)

.conld not drive to New Bern, but had to wait till the train passed
next day at Maysville, and did not get home till 5 P. M. on Sunday—
two days later than he would have done had the telegram been delivered
on the afternoon of 2 February, as it should have been. The feme
plaintiff testified that after sending the telegram to her husband that
she had grippe and wanted him to come, she expected him certainly on
Friday afternoon, and that 'his delay to come till Sunday afternoon
caused her great anxiety and mental suffermg, causing also a nervous
chill,

Tt is not necessary to set out the evidence in full. On a demurrer
to the evidence, the evidence of the plaintiff must be taken as true,
and with the most favorable inferences the jury would be authorized to
draw from it in his favor. It is clear from this evidence, taken as
true, that the ‘feme plaintiff sent a telegram to her Busband that she
was ill with grippe, and stating that she wanted him to come home;
that there was such negligent delay in the delivery of this telegram
that it caused the husband to get home two days later than he would
have done if the telegram had been delivered within the time it should
have been, with reasonable diligence, and that by reason of such delay
the feme plaintiff suffered great mental anguish. -

It may be that upon the coming in of the defendant’s evidence the
jury may -draw a totally different inference as to the truth. of the
occurrence; but upon the uncontradicted evidence for the plaintiff the
Court could not hold, as a proposition of law, that the plaintiff has
not suffered any legal wrong. The negligent delay and the mental
suffering are in evidence, and the wifely solicitude in calming her hus-
band’s anxiety by stating that she was not then dangerously ill, did
not authorize the defendant to deliver the telegram at its leisure, nor
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does it negative the evidence of the mental suffering of the feme
(26) plaintiff, as the natural consequence of her husband being un-

accountably (to her) delayed two whole days after she had a
right to expeet him, in response to her summoning him home by tele-
gram to her sick bedside, and her being deprived of the comfort of his
society and care in time of illness. '

New Trial. .

Conxor and Browx, JJ., dissenting.

. Cited: Helms v. Tel. Co., 143 N. C.; 894; Hocutt v. Tel. Co., 147
N. C., 190. .

SMITH v. LUMBER COMPANY., '~
(Filed 11 September, 1906.)

Master and Servant—Contracts—Payable by Instalments—Discharge of
Servant—Remedies—Damages—JIudgments—Estoppels—Evidence — Harm~
less Error—RSummons, when Issued.

1. A summons is issued when the Clerk delivers it to the Sheriff to be
served, and where there is no intermediary, but the process is deliv-
ered by the Clerk himself to the officer, the notation of the officer
on it as to the date of its receipt by him must be the controlling
evidence as to when it was issued.-

2. Where the plaintiff was employed by the defendant for four months at
$75 per month, and wag paid the wages for the first month and was
"then dischdrged without cause, a judgment obtained for the second
installment upon a summons issued after the second and third in-
stalments were due is a bar to an action for the recovery of the third
instalment, but is not a bar as to the fourth instalment, which was
not due-at the time of the institution of the former suit.

3. When the contract is entire and the services are to be paid for by instal-
ments at stated intervals, the servant or employee who is wrongfully
discharged has the election of four remedies:

(a) He may treat the contract as rescinded by the breach and sue im-
mediately on a quantum meruit for the services performed, but in this
case he can recover only for the time he actually served

(b) He may sue at once for the breach, in which case he can recover
only his damages to the time of bringing suit.

(¢) He may treat the contract as existing and sue at each period of
payment for the salary then due.

(d) He may wait until the end of the contract period, and then sue for
the breach, and the measure of damages will be prima facie the salary
for the portion of the term unexpired when he was discharged, to be
diminished by such sum as he has actually earned or might have
earned by a reasohable effort to obtain other employment.
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4. A prayer to charge the jury that “It was the duty of the plaintiff to
seek employment during the months he said he wag employed by
the defendant after the discharge, and if he simply dd nothing and
did not try to get other employment, he cannot recover anything of the
defendant,” was properly refused, as the duty of the employee to
seek other employment could be considered only in diminution of
damages.

5. Where in considering an exception to the exclusion of certain evidence
(which in this case was cumulative), this Court is convinced that
substantial justice has been done and that the evidence, if it had been
admitted, would not have changed the result, a new trial will- not
be granted.

Acrion by John T. Smith against Cashie and Chowan Rail-
road and Lumber Company, heard by Shaw, J., and a jury, at (27)
the May Term, 1906, of BerTir, ipon appeal from a justice of
the peace.

The plaintiff sued for $150. He alleged that on 5 February, 1904,
the defendant employed him for four months at $75 per month to in-
spect and buy lumber, and his service began on that day.” The defend-
ant paid the wages for the first month and then discharged the plaintiff
without cause, its superintendent stating that they did not intend to
buy any more lumber. The plaintiff tried to get other employment,
but failed, and earned but a few dollars during the last three months.
He sued for the second installment of his wages and recovered judg-
ment 6 May, before a magistrate, for $7o The summons in the case
was dated 4 May, 1904, and was received by the sheriff on 5 May,
as appears by his entry on the process and by other evidence.
Thetfe was no inconsistent evidence as to when it was issued. (28)

The defendant contended and introduced evidence to show
that the hiring was for one month only, for which the plaintiff was
paid. Tts superintendent testified by a deposition that the plaintiff
was hired not for four months, but for one month, and that he claimed
but one month’s salary when they settled, “and he went out of the
office apparently satisfied.” On objection by the plaintiff the words
above quoted were excluded by the Court, and the deféndant excepted.
There was other evidence not necessary to be stated. The issues with the
answers thereto, were as follows:

1. Did the defendant hire the plaintiff for the term of four months
at 375 per month? Yes.

2. Did the defendant unlawfully discharge the plaiptiff from its em-
ployment after the first month? Yes.

8. Is the defendant indebted to the plaintiff; if so, in What gum ?
$£150 and no interest,
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4. Was the cause of action, or any part thereof, heretofore adjudged

in the record {which is) pleaded as an estoppel in this cause? No.
" The defendant’s counsel requested the following instruction:

1. If the jury believe the evidence, this cause has been adjudicated,

and they will answer the last issue “Yes.”
2. When the plaintiff sued for and collected his one month’s wages
under -his judgment, he was by that estopped to sue for the balance,
because his contract was entire and not divisible, and suing for less
than the amount of the whole claim was in law an adjudication of -
what was due him in full.

3. It was the duty of the plaintiff to seek employment during the
months he said he was employed by the defendant after the discharge,
and if he simply did nothing and did not try to get other employment,
he cannot recover anything of the defendant.

The instructions were refused, and the defendant duly ex-
(29)  cepted.

It appears in the case that the Court stated the contentions
of the parties and charged the jury fully upon the issues; the only part
of the charge sent to this Court, and stated to he the only matenal
part, being as follows:

“As to the first issue, the burden is upon the plaintiff to satisfy you
by the greater weight of the evidence that the employment was for four
months, and if the plaintiff has so satisfled the jury, you will answer
the first issue ‘Yes’; otherwise, ‘No.

“2. If you answer the first issue ‘No,” that will end the cadse, and
you need not answer the other issues. :

“3. If you answer the first issue ‘Yes, you will then consider the
second issue as to whether the defendant unlawfully discharged the
plaintiff.

“4. The burden of the second issue is upon the plaintiff to show by
the greater weight of the evidence that he was discharged by the de-
fendant; and if you find that he was discharged, the law puts the burden
of showing cause for the discharge ‘upon the defendant. There is no
evidence before you tending to show cause for the discharge, and you
will consider this in making up your verdict upon the second issue.
(The defendant excepted only to the instruction that there was no evi-
dence before the jury tending to show cause for the discharge.)

#5. If the jury believe the evidence, they will answer the fourth is-
sue ‘\To v

The defendant excepted.

Judgment was entered upon the verdict, and the defendant appealed.
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Day, Bell & Dunn, J. B. Martin and Murray Allen for the plaintiff,
St. Leon Scull and Winston & Matthews for the defendant.

WaLker, J., after stating the case: When this case was be- (30)
fore us at the last term (140 N. C., 3875), it appeared by ad-
mission of the parties that the plaintiff had brought suit before the
magistrate after 10 June, 1904, and at a time when the last instal-
ment had fallen due; and it was then. contended with much force that
having sued for one of the instalments, when all were due, and rve-
covered judgment, the plaintiff could not sue and recover for any other
instalment, because, to prevent unnecessary and oppressive litigation,
the law construes the former adjudication to be a full satisfaction and a
- complete bar. The position, whether intrinsically correct or not, seems
to be sustained by high authority. Jarrett v. Self, 90 N. C., 478;
Kearns v. Heitman, 140 N. C., 332; McPhail v. Johnson, 109 N. C.,
571; 2 Pearsons Cont., 646; Freeman Judgments, sec. 240; Ref. Dutch
Church v. Brown, 54 Barb., 191; 24 Am. and Eng. Enc. Law (2 Ed.),
p. 791, and note 1. It now appears from the testimony that the suit
before him was actually commenced on 5 May, and the defendant con-
tends that having recovered judgment, if for but the amount of one
instalment, the plaintiff cannot again sue for the other instalment
which was then due, upon the principle just mentioned, and that the
judgment should be reduced by the amount of one instalment, or $75.
So that we must now decide the.question,

The summons in the suit before the justice of the peace was dated
4 May and was received by the Sheriff for service 5 May. A eivil
action is commenced when the summons is issued, and the presumption
when nothing else appears is that the summons passed from the control
of the Clerk and was delivered to the Sheriff, and therefore issued, at
the time when the Sheriff recéived it, and this is generally determined -
by the entry on the process of the date it was received by the Sheriff,
he being required by statute to make such an entry. Revisal, sec. 433.
As it has been material again to consider this matter, it is well
at this time to correct any misapprehension that may have re- (31)
sulted from the use, in Houston v. Thornton, 122 N. C., at
p. 375, of the following expression: “The presumption that it (the
summons) was issued when it bears date is not rebutted by the bare
fact of the date of the Sheriff’s endorsement of its receipt by him,”
citing Currie v. Hawkins, 118 N. C., 593. The Court had reference
to the special facts of the case then being decided as well as to those
of the case cited, for, in both, it appeared that the Clerk had given
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the process to a third person for the purpose of being delivered to
the Sheriff, and this fact sustained the presumption, which was not
therefore overcome by the Sheriff’s entry. Judicial expressions should
always be construed with reference to the context. As said in Webster
v. Sharpe, 116 N. C., 466, a summons is issued when the Clerk de-
livers it to the Sheriff to be served. See also Houston v. Thornton,
supra. This being so, at least where there is no intermediary, but the
process is delivered by the Clerk himself to the officer, the notation
of the officer on it as to the date of its receipt by him .must be the
controlling evidence as to when it was issued.

In this case the suit was commenced on 5 May, as the Shemﬁ" re-
ceived the summons from the Clerk on that day. The plaintiffs term
of service began on 5 February and the third month expired on 4 May,
so that the salary of the third month was due immediately on the ex-
piration of that day, and suit could, therefore, have been brought for
the sare on the fith day of that month. “Where wages are by express
stipulation payable at stated periods during the term, the wages for
any period are due and payable immediately on the eompletion
thereof.” 20 Am. and Eng. Enec. (2 Ed.), 21; White v. Atkins, 8
Cush., 867-371; Harris v. Blen, 16 Me., 175; Green v. Robertson, 64
Cal., 75. -As one full month’s work had been performed, one full
month’s pay was then due and demandable. The plaintiff, therefore,

could have recovered the amount of both the second and third
(32) instalments in the suit brought on 5 May, and is consequently

barred from the recovery of either one of them in this action,
under the principle settled by -the authorities above cited.

The defendant also contended that the plaintiff could not sue on
the successive instalments as they fell due, but must sue*on a quantum
meruit or for damages for the breach of the contract, and that his
recovery for the -one instalment was a complete satisfaction of all
damages arising from the breach of the contract, as his recovery in
either of the other two forms of action would have been. We do not
agsent to this proposition in its entirety. Numerous and well- considered
authorities hold, in accordance with what we considered the correct
principle and the better reason, that when the contract is entire and
the services are to be paid for by instalments at stated intervals, the
servant or employee who is wrongfully discharged has the election of
four remedies: 1. He may treat the contract as rescinded by the
breach, and sue immediately on a quantum meruit for the services per-
formed; but in this case he can recover only for the time he actually
served. 2. He may sue at once for the breach, in which case he can
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recover only his damages to the time of bringing suit. 3. He may
treat the contract as existing and sue at each period of payment for
- the salary then due. (We do not consider the right to proper deduc-
tion in this case, as it is not now presented.) 4. He may wait until
the end of the contract period, and then sue for the breach, and the
 measure of damages will ke prima facie the salary for the portion of
the term unexpired when he was discharged, to be diminished by such
sum as he has actually earned or might have earned by a reasonable
effort to obtain other employment. This rule as thus stated is sup-
ported by the great weight of authority: 14 A. and E. Ene. (1 Ed.),
797; 20 A. and E. Enec. (2 Ed.), 36, ef seq.; and it is clearly recognized
and adopted by this Court in Markham ». Markham, 110 N. C,,

356. The difficulty in establishing the right to sue upon the (33)
contract for the whole amount of the wages originated in the
doctrine of “constructive service.” The law, in theory at least, re-
quired that the servant wrongfully dismissed hefore the expiration of
“his term must keep himself in readiness at all times to perform the
required service, and an averment that he had done.so was necessary
in an action on the contract for a breach. By a fiction of the law his
constant readiness to perform was considered equivalent to actual
service, so as to. enable him to recover the full amount of the wages,
the same as if the service had been actually performed, and it was so
construed by the courts. But this principle was inconsistent with the
" rule as to the measure of damages, which permitted the master to show
in diminution of the servant’s recovery for wages that the latter either
obtained or could have obtained other employment, inasmuch as to be
always strictly ready he must be always idle. The two requirements of
the law could not reasonably and logically coexist, and for this reason
the doctrine of constructive service, first asserted by Lord Ellenborough
in Gandell v. Pontigney, 4 Camp., 375, was repudiated in later cases
and the servant’s remedy was restricted to either a quantum meruit
(if he elected to rescind the contract) or an action for the damages
resulting from the breach, and his right to an action for the wages,
treatment the contract as constructively performed, was denied. Good- .
man v. Pecock, 15 Q. B., T4; Cutter v. Powell, 2 Smiths L. C. (9 Ed.),
1245; 20 A, and E..Enec. (2 Ed.), 40. This Court recognized the .
doctrine of constructive service in Hendrickson v. Anderson, 50 N. C.,
246, and Brinkley v. Swicegood, 65 N. C., 626, to the extent of ex-
pressly asserting the right of the servant to recover the full amount of
the wages for the unexpired portion' of the term, provided his action is
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brought after the end -of the term, even though there had been
(34) no actual service during that time.

Costigan v. R. R., 2 Denio, 609, is cited and approved in
Hendrickson v. Anderson, and in that case the doctrine is thus stated:
“Where one contracts to employ another for a certain time at a speci-
fied compensation and discharges him without cause before the ex-
piration of the time, he is in general bound to pay the full amount of
wages for the Whole time.” - The Court also there holds that the said
amount may of course be diminished by showing that the servant has
during the same period engaged in other business. This rule for the
measure of the damages accruing for a wrongful dismissal is surely
the equitable and, we think, the correct one, whatever may be the true
principle upon which it should be held to rest. If the doctrine of
constructive service is illogical, in view of the right of the master to
have the damages diminished by showing that the servant engaged in
other business, and consequently was not always ready to perform the
service, it does not follow that the rule itself as to the damages is not
a sound one, for other cogent reasons may and have been assigned in
its support. As the master has, by his wrong in breaking the contract,
_prevented the servant from completmw the work for which he had
stlpblated the measure of the servant’s damages would be the-amount
which he will actually sustain in consequence of the defendant’s de-
fault; and that is the amount of the wages he would have earned had
the coniract been fulfilled. Laying down the rule in Hendrickson v.
Anderson, supra, this Court said: “Tt would seem to be a dictate of
reason that if one party to a contract be injured by the breach of it
by the other, he ought to be put in the same condition as if the contract
had been fully performed on both sides. He eertainly ought not to be
a loser by the fault of the other; nor can lie be a gainer without intro-

ducing into a broken contract the idea of something like vin-
(35) dictive damages. The true rule, then, is to give him neither

more nor less than the damages which he has actually sustained;
and so we find the authorities to be.” The Court then holds, as we
have shown, that the damages are the full amount of wages for the
whole time, less the amount received or which could have been realized
from other employment. The right to full damages, measured by the
wage- mte arises ' from the master’s breach, and h1s wrongful act in
preventing the servant from performing the service. He will not be
permitted to take advantage of his own wrong and to allege, in his de-
fense and to defeat a clear right, a non-performance by the servant
which has proceeded from his own unlawful act, especially when he at
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the same time insists that the servant should have obtalned other em-
ployment in order'to reduce the damages.

We have held that a party to a broken contract, who is unable. to
fulfill it by reason of the Wrongful act of the other party, may recover
for profits lost as well as gains prevented, if they are reasonably certain,
such as those to be received from outstanding contracts for the sale
of goods at a fixed price. Machine Co. v. Tobacco Co., 141 N. C,, 284;
Johnson v. R. R., 140 N. C,, 574. And yet, in that class of cases, the
service contracted for was not fully performed. So here, the employee,
by no fault of his own, loses his wages, which are fixed by the contract,
and their amount should be the true measure of his damages under
the ordinary rule obtaining in the case of other contracts. He could
not recover these damages before the expiration of his térm because
of the other rule, that the master is entitled to diminish them by the
amount he may or could have received from other employment, which
cannot be determined until the full period is at an end. Before that
time the amount would be speculative. But at the end of the term,
there is no sound reason why he should not be entitled prima facie
to the full amount of wages, unless we make his condition worse
than it would have been if the contract had not been broken by (36)
the master. It would be an aggravation of the latter’s wrong
if we hold that he may profit by it, and it would further present the
temptation to break such contracts. Every dictate of reason and right
requires that the rule should stand, even if the original reason assigned
for it must fail. We may discard the reason as illogical, but not the
rule, which is necessary to do justice and to promote fair dealing, The
doctrine, as we have stated it, has beén accepted by this Court, as the
authorities we have cited show, and we beliewe that it is sustained by
the best-considered cases in other jurisdictions. In 20 A. and E. Enc.
(2 Ed.), 387, it is said: “Where the action is brought subsequent to the
expiration of the term of employment, the decisions are practically
unanimous to the effect that the measure of damages is prima facie
the wages for the unexpired portion of the term, this amount to be
diminished by such sums as the servant has earned, or might have
earned by a reasonalkle effort to obtain other employment in the same
line of business,” Wilkinson v. Black, 80 Ala., 829; McMullen v.
Dickinson Co., 27 L. R. A., 409; Hale on Damages, 67. Numerous cases
are collected in the notes to be found in 20 A. and E. Enc. (2 Ed.),
37, and we refer to them withont any ‘particular enumeration here.

In Pierce v. B. B., 173 U. 8., 1, the Court, applying the rule that,
in an action for breach of contract the amount which would have been
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received if the contract had been kept is the measure of damages, if
it is broken, held that the servant is entitled to receive the full amount
of wages, subject to proper deductions, even when the suit was brought
for the breach prior to the expiration of the full period of service.
When there is a breach of the contract by the master a liability arises
out of. his implied undertaking to indemnify the servant against all

loss resuliing from his wrong, and this indemnity may accrue
(87) to the servant by instalments and is continuing in its nature.

27 L. R. A, 409. The fact that the plaintiff sued and recovered
judgment for the seeond ‘instalment is no bar to this suit as to the one
refnaining, or the last instalment, for the latter was not then due, and
that judgment settled nothing except as to the second and third months’
wages, which were then due and unpaid. It would be strange indeed
if the plaintiff could be barred by that judgment when at the time it
was obtained he could not have sued for the last instalment. The law
is the other way. It has been so expressly decided. Armfield v. Nash,
31 Mass., 861; Isaacs v. Davies, 68 Ga., 169; La Courseir v Russell
82 Wis., 265; Stmuss v. Meerteif, 64 Ala., 299. The principle results
from the right to sue as the instalments become due. Markham o.
Markham, supra. This disposes of the first and second prayers for
Instructions.

The instruction requested in the third prayer was properly refused,
as the duty of the employee to seek other employment could be con-
sidered only in diminution of damages. He might not have been able
to get employment, if he had made proper effort, or not as good wages.
“A recovery, of course, cannot be entirely defeated by showing that
the servant obtained or could have obtained other employment; but it
is always competent for the master to show these facts in mitigation of
damages, the burden of proof in all cases being upon him.” 20 A. and
E. Ene. (2 Ed.), 87. Plaintiff was entitled at least to nominal dam-
ages for the breach. Ib., note 8.

. Assuming the evidence ruled out by the Court to be competent, we
do not think its exclusion was anything more than harmless error.
No substantial wrong has been done to the defendant. The witness
Pennington had already testified that the plaintiff contended only for
‘one month’s salary; and if this is so, he must necessarily have been
satisfied when he received it; so that the statement, that he ap-

(88) peared to be satisfied, was merely cumulative and added mno
more weight to the testimony than it already had. Woolen wv.
OQutlaw, 113 N. C, 281. Besides, we are convinced that substanial
justice has been done and that the evidence, if it had been admitted,
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would not have changed the result. Conly v. Coffin, 15 N. C.,, 563
Whitford v. New Bern, 111 N, C., 273.

The other excepticns are Wlthout merit, and perhaps need no spe-
cial consideration. We will add, though, that upon careful exami-
nation we have not been able to find any evidence tending to show
good ground for the discharge; and, as to the form of the summons,
treated as a complaint, if the evidence did not correspond with it,-
there was only a variance, an objection to which cannot be raised here
for the first time. But the form of the summons was sufﬁment and
there was no substantial variance.

The Court committed an error in its charge to the jury upon the
fourth issue, as the suit before the Justice constituted a bar to the re-
covery of the third instalment of wages, which under the erroneous
instruction was included in the verdict and became afterwards a part
of ‘the judgment. There must be a new trial as to the fourth issue, un-
less the plaintiff thinks he will be unable to show a state of facts dif-
ferent from those which now appear in respect to the actual time of
issuing the summons in the former suit, and agrees before the opinion
is certified to the Court below to remit the amount of the third instal-
ment, in which case the judgment will be reduced accordingly, and,
as thus modified, it will be affirmed and so certified.

New Trial.

Cited: Ivey v. Cotton Mills, 143 N. C., 198; Hmry v. Chappell, 148
N. C, 330; S. ¢, 148 N. C,, 335; Currier v. Lumber Co.,. 150 N. C.,
694; Farris v. R. R., 151 N. C., 492. :

LILES v. LUMBER COMPANY. ’ (39)
(Filed 11 September, 1906.)

Lumber _Roads——Fellow-Semant' Act—Defective Couplers—Orders—Negli-
gence—Contributory Negligence——Continuing Negligence—Prozimate Cause
—Instructions—Oorroborating Testimony—Exceptions and Objections—
Briefs. '

1. The 'provigsions of the Fellow-Servant Act, Rev., sec. 2646, apply to cor- .
porations operating railroads for the purpose of moving logs.

2. Where an employee of a lumber road, acting under the order of the
general superintendent, was injured in- coupling defective cars of
which he had no notice until it was too late to escape, there was no
error in refusing a motion of nonsuit. i

3. The defendlant’s contention that, failing to examine the coupler and ascer-
tain its defective condition before obeying the order of the general
superintendent was not, only negligence, but, as a matter of law, the
the proximate cause of the injury can not be sustained.
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4. An instruction that if when the plaintiff attempted to couple the cars
and was injured, great danger in doing so was manifest to him, he
would be. guilty of contributory negligence, though he was told to -
make the coupling by defendant’s superintendent, but if he reasonably
believed there was no -danger and did only what a prudent man would
have done under similar cirsumstances, then he was not guilty of
contributory negligence: Held, .there was no error of which the
defendant could complain. :

5. In an action by an employee of a lumber road for an injury alleged to
have been sustained from a defective coupler the use of a defective
coupler was a violation of a positive duty, and in connection with an
express order of the superintendent to make the coupling was con-
tinuing negligence, and the cause causans-of the injury.

6. Where the evidence was conflicting as to whether the plaintiff, in going
between the cars to make the coupling, was disobeying orders, the
Court properly submitted this .question to the jury.

7. The fact that an assistant of defendant’s superintendent, in a general in- -
struction, told plaintiff not to couple cars would not relieve plaintiff of
the duty of obeying express order given by the superintendent.

8. In construing an instruction given by the trial Judge, the entire charge
will be examined and language excepted to read in connection with
the context.

9. Where several witnesses testified to certain facts which the trial Judge
at the time stated were competent only for the purpose of corrobora-
tion, and when charging the jury in reciting the testimony of one
of these witnesses he repeated that it was to be congsidered only for
the purpose of corroboration, but failed to do so in reciting the testi-
mony of other witnesses, under Rule 27 of this Court an exception
to such omission cannot be sustained, in the absence of a request
to charge that the same rule applied to all of the testimony of that
class.

Acrron by J. H. Liles against Fosburg Lumber Company,
(40) heard by Webb, J., and a jury, at the November Term, 1904,
of HaLirax,

This is an action for the recovery of damges for personal injuries
sustained by plaintiff while in the defendant’s employment. It is ad-
mitted that defendant corporation was, at the time of the accident,
“operating its railroad in carrying logs for mill purposes.” Plaintiff
testified that he was employed by defendant to oil cars, number cars,
and change switches. That he was working under the direction of Mr,
Ferrall, who was general superintendent, employed plaintiff, managed
and directed all the work. At the time of injury plaintiff had been in
defendant’s employment twelve or fourteen days, was inexperienced
in railroad work. Log-train No. 1 was coming in; plaintiff had been
oiling the car; Ferrall told him to put the load on the sidetrack—
there were three other loaded cars there. When the train came in plain-
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tiff changed the switch and started back; Ferrall said that there was
no pin in that car, to get one out of the rear car and put it in there.
Ag he was trying to do so, he got mashed. Ferrall told plaintiff to
get the pin out of the rear car and come and put it in the one which
was backing up. That he tried to do so, but was hurt before he could
put it in. Was in the act of putting it in, the car was moving back,
the logs extended beyond the end of the car. The brace that

held up the draw-heads was broken, and one was dropped down, (41)
leaving it so that the other draw-head would pass until it struck

the pin. They lapped so that one would run into and strike the pin,
and that caused the cars to come together. The logs were not loaded
even; some extended Turther over end of car than others, “two.feet, or
somethmg like that.” Plaintiff did not notice whether they were prop-
erly loaded until after he was injured. He says: “The time the car
was up there, it was so soon on me that I did not have time to get out.
I attempted to get back, but did not have time to do so before it was
on me. I saw that the coupling was broken after I got in, but too late
for me to get out. I do not know whether Mr. Ferrall knew of the
condition of the coupling before the injury. He was present when I
went in, looking at me; told me to get a pin and make the coupling.
They were flat cars. Mr. Ferrall never said anything to me about
conpling cars until the day I was hurt. I was hurt because the draw-
head being dropped down let it come .about two inches further than
it would (otherwise) have done.”

Plaintiff was asked: “If you had looked at these 100*5 as they were
loaded when you first went to the car, to couple it, could not you have
told that they were improperly loaded o «“x did not notice particu-
larly.” “T ask if you had looked.” “If T had looked I reckon I could
have seen it.” “If you had looked. at the logs you could have told that
they were improperly loaded?” “If I had .any experience. I could
not have told, because I did not have any experience in coupling.”

There was evidence on behalf of defendant contradicting plaintiff’s
statement that he was ordered by Mr. Ferrall to make the coupling. .
‘There was evidence that plaintiff made statements both corroborating
and contradicting his ‘testimony. . No exceptions appear in the record
in regard to the testimony respecting the extent of the injury or meas-
ure of damages. The defendant submitted a number of prayers for
special instructions. The exceptions to the ruling of the Court
are set out in the opinion. .There was judgment for the plain- (42)
tiff, upon the verdict, to which defendant excepted and appealed.
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8. G. Danzel, E. L. Tmms J. H. Kerr and Cloude Kztchm for the

plaintiff.
Day & Bell, Murray Allen and B. G. Green for the defendant.

CONNOR J., after stating the case: While. defendant noted several '
exceptions to ruhng of his Honor upon the admission of testimony,
they are not noted or urged in the brief, and, under the rule of this
Court, are treated as abandoned. Rule 4, 140 N C., 666,

.The first exception insisted upon is pomted to the refusal of the
Court to charge the jury that, upon all of the evidence, the plaintiff
is not entitled to recover. This instruction assumes that the jury
should -find that the transaction occurred in the manner testified to
by plaintiff. Defendant contends that the testimony construed in the
light most favorable to plaintiff shows, as matter of law, contributory
negligence. The defendant overlooks the decision of the Court at the
last term in Hemphill v. Lumber Co., 141 N, C., 487, in which it is held
that the provisions of Revisal, sec. 2646, apply to corporations operat-
. ing railroads for the purpose of moving logs. The relative rights and
liabilities of the parties to this action are governed by the statute, as
construed by the Court, in a line of cases beginnig with Greenlee v.
"R.R.,122 N. C, 977. In Elmore v.'R. R., 132 N. C,, 865, the ques-
tion was considered and, fcllowing Mason ». R. R., 111 N. C,, 482, it

was said that when an employee, acting under the order of the con-
ductor, was injured in coupling defective cars of which he had no
notice until it was too late to escape, it was error to withdraw the case
' from jury. There was evidence on the part of plaintiff that
(43) the coupling was defective, and that such defect, was the proxi-
mate cause of the injury; that he was ordered by the general
ssuperintendent to make the coupling. The defendant’s contention that
failing to examine the coupler and ascertain its defective condition
before obeying the order was not only negligence, but, as matter of law,
or legal inference, the proximate cause of the injury, cannot be sus-
tained. TIf it had appeared that he knew of such defect, and that the
chances of being injured .in obeying the order were greater than in
doing so safely, and that, with such knowledge, he took the chances,
under the ruling of this Court in Elmore’s case, supra, he could not '
recover. The use of a defective coupler was a violation of a positive
duty, a constant menace to employees, and, in connection with an ex-
press order of the superintendent to make the coupling, was continu-
ing negligence, and the cause causans of the injury. The principle
upon which Greenlee’s case and a number of others are based has been
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repeatedly anounced and uniformly applied by this Court. His Honor
correctly declined to give the instruction requested. In this connection
he charged the jury: ‘

“It was the duty of the plalntlff to have acted as a prudent man
would have acted under similar circumstances, taking into considera-
tion all the conditions and ecircumstances at the time. If, at the time
the plaintiff attempted to couple the cars and was injured, great danger
in doing so was manifest to him, but, notwithstanding such manifest
danger, he did attempt to couple the cars and in doing so was injured, -
then the Court charges you he was guilty of contributory negligence,
notwithstanding you may find that he was told to do so by the witness
Ferrall, the defendant’s agent and manager. If you find, that at the
time the plaintiff went in between the cars to make the couphntr or
attempted to make it, he reasonably believed that there was no danger
in doing so, and did only what a prudent man would have done under
similar circumstances if he was coupling cars, then the Court
charges that he was not guilty of contributory negligence, and (44)
you should answer the second issue ‘No, that is, the issue of
contributory negligence—provided you' find from the greater weight
of the evidence that he was ordered to make the coupling by the de-
fendant.”

There was no error in this instruction of which the defendant can
complain,

-We adhere to the conclusion reached by us in Hemphill’s case, supra,
that roads operated for hauling logs come within the beneficent provis-
ions of Revisal, 2646. The statute is remedial, being for the protec-
tion of employees on railroads from injury by reason of defective ma-
chinery, ways or appliances. We think that the evils intended to be
remedied, and the protection extended, as well as the language of the
statute, include all corporations owning or operating railroads. The
question is so fully discussed and the authorities cited by Clark, C. J.,
~in Hemphill’s case, supra, that it is unnecessary to do more than refer
‘to the opinion therein. For the same reason the defendants eighth
exception cannot be sustained.

The twelfth exception is directed to the following instruction given
to the jury: “That if the jury shall find from the evidence that the
defendant’s car was equipped with a broken draw-head, so that the
draw-heads of the two cars passed each other instead of meeting  when
they were brought together for coupling and permitted the cars to
come so close together as to crush a person coupling them, that
would be nefrhgence, and if they find from the evidence that the
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defendant so loaded its logs on said cars that the ends projected so far
over the ends ‘of the cars that when they were brought together to be’
coupled the ends of the logs on the two meeting cars came so close
together as to erush a person coupling the cars, that would be negli-
gence—provided these defects were known to the defendant, or could

have been known by reasonable care and diligence. If you find
(40) from the evidence that the plaintiff, in obedience to the order

‘of Ferrall, the superintendent of the defendant company, under-
took to couple said cars, and on account of the broken condition of the
draw-head and the negligent manner in which the logs swere loaded,
was caught and crushed between them and injured, you will answer the
first issue, “Yes.””

Defendant says that there is no evidence that the defect in the draw-
head alone would have caused the injury. Plaintiff said: “I was hurt
because the draw-head, being dropped down, let it come two inches
further than it would have done.” The plaintiff simply meant to say,
as we contrue his testimony, that the extension of the logs would not
have injured him if the coupler had not Leen broken as described by
him. ‘This is perfectly consistent with the conditions as he described
them. Two negligent acts may so operate as to become jointly the
proximate cause of the injury

Defendant says that there was evidence that plaintiff was told not to
couple cars; and if the jury believed this, the plaintiff, in going be-
tween the cars to make the coupling, was disobeying orders, and that
in such case defendant owed him no:duty, citing Setwart v. Oarpet Co.,
138 N. O, 60. His Honor clearly recognized this to be the law, and
made the defendant’s liability depend upon whether plaintiff attempted
to couple the cars in obedience to the order of the superintendent.’

W. T. Liles, an assitant of Ferrall, says that when he put plaintiff
to work he instructed him not to couple cars. Plaintiff denies this.
It therefore became a question for the jury. If Liles did, in a general
instrucfion, tell plaintiff not to couple the cars, it would not relieve
him of the duty of obeying an express order given by the general super-
intendent; the superior of both. In several parts of the charge, which
is very full, his Honor instructed the jury .that they must find that

plaintiff attempted to make the coupling in obedience to Fer-
(46) rall’s order before they could answer the first issue in the af-
firmative. At one time his Honor says: “Did the plaintiff go
in there without being ordered by Ferrall? Did he go in there of his
own volition? "If he did, you will answer the first ‘No.”” In another
portion of his charge, after presenting certain phases of the case to
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which there is no objection, he concluded: “If plaintiff undertook to
couple said cars because he was so ordered by said superintendent, and
was. injured as alleged, he is entitled to recover, and you will answer
the first issue ‘Yes.”

Defendant excepted to the words “he is entitled to recover.)” It

is too well settled to require or justify the citation of authority that
in construing an instruction given by the trial Judge, the eritire charge
will be examined and language excepted to read in conection with the
context. If we were required to disassociate the language excepted
to, we would be compelled to sustain the exception. It is elementary
that such an instruction, standing alone, would be error; but it would
'do violence to all fair rules of construction and attribute to the jury a
" degree of ignorance rendering them unfit for the important duties im-
posed upon them by the law, to suppose that they did not understand
that the Judge was referring only to the first issue, as he expressly
stated. .In that conmnection and at that time no reference whatever
had been made to the question of contributory negligence. While we
do not commend the use of the expression, we cannot find in it, as used
by his Honor, reversible error.

After stating an hypothesis which if found to be true, his Honor
told the jury.they should answer the first issue in the negative, he
said: “But if you find from the greater weight of the evidence that
Ferrall told this man to go in and make this coupling, why then you
will consider the second issue, ‘Was the plaintiff guilty of contributory
negligence? That means, gentlemen, was his negligence the proximate
cause of his injury?”’ . '

To this language defendant excepts. The criticism is that . (47)
the language makes the defendant’s liability depend entirely .
upon the question whether defendant’s superintendent ordered the
plaintiff to make the coupling, regardless of all other questions. Very
much testimony had been introduced tending to, and if believed, elearly
contradicting plaintiff in that respect. Ferrall denied that he had given
such order. Several witnesses had sworn that plaintiff had made con-
tradictory statements. Dr. Picot and others had testified to corrobora-
tory statements. It is evident that upon the first issue this question
was the principal fact in coniroversy. Before using the language ex-
cepted to, his Honor had fully stated the contentions of the parties and
the essential elements upon the -existence of which the answer to the
first issue depended. His Honor again stated the basis of plaintiff’s
claim in language to which there was an exception which was aban-
doned in this Court. We can not think that the jury could have mis-
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understood his Honor or been misled by his language. The exception
does not present the question decided in Tillett v. B, R., 115 N, C,,
662; Williams v. Haid, 118 N. C,, 481, In those cases separate and
distinet propositions of law, one of which was erroneous, were laid down
by the Court.

Plaintiff introduced Dr. Picot to prove declarations made by bim
after the injury, in regard to the manner in which it occurred. He
also introduced his father and another witness who were present and
heard other declarations.

At the time all of this class of testimony was admitted his Honor
stated that it was competent only for the purpose of corroboration.
When he charged the jury, reciting Dr. Picot’s testimony, he repeated
that it was to be considered only for that purpose, but failed to do s0
in reciting the testimony of the other witnesses. .

The exception is disposed of by Rule 27, 140 N. C,, 662: “When

testimony is admitted, not as substantive evidence, but in corrob-
(48) oration or contradiction, and that fact is stated by ‘the Court,

when it is admitted, it will not be ground for exception that the
Judge fails in his charge to again instruet the jury specially upon the
nature of such evidence, unless his attention is called to the matter by
a prayer for instructions.”

Defendant Suggests that after stating to the jury that Dr. Plcot’
evidence was to be considered conly as corroborative, and failing to re-
“peat the same in connection with the testimony of the other witnesses,
was caleulated to impress the jury with the belief that they could con-
sider such testimony as substantive evidence. We can mnot think so.
If such impression was made on the mind of counsel at the time, he
should have requested the Court to say to the jury that the same rule
applied to all of the testimony of that class. We do not doubt that his
Honor would have promptly done so. The exception can not be sus-
tained.

The record contains a number of exceptlons to his Honor’s charge,
all of which, except those discussed herein, were abandoned.

We have examined the entire charge and find no error of which de-
fendant cAn complain. As his Honor repeatedly told the jury, the
principal controversy in respect to the facts was whether the plaintiff
was ordered by the defendant’s superintendent to make the coupling.
That question was fairly submitted, and upon the instructions given
the jury they found for the plaintiff.

No Error.

Cited: Twiddy v. Lumber Co., 154 N. C., 240; Speight ». B. R., 161

N. C, 85
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BANKS v. LUMBER COMPANY.
(Filed 18 September, 1906.)

Deeds—Contracts—-Constrﬂction—Evidence—O’ustom.

1. The construction of a written contract, when its terms are unambiguous,
is a matter for the Court.

2. A deed conveying all “the pine timber at and above the size of twelve
inches in diameter af the base when cut. now standing or growing”
on certain land, includes all trees measuring tweive inches in diam-
eter at the ground at the time of actual cutting.

3. Where a deed conveyed all the trees measuring twelve inches in diam-
eter- at the base when cut, evidence merely that it was customary in
that gection to cut timber two feet above the ground, was properly
excluded.

Action by J. B. Banks and others against Blades Lumber (49)

Company, heard by Long, J., and a jury, at the Spring Term,
- 19086, of .Jongs. ,

The deed under which the defendant claims conveys all “the pme
lumber of every description at and above the size of twelve inches in
diameter at the base when cut, now standing or growing, or which may
be during -the ensuing term .of 15 years, lying, standing, or growing”
on the tract described. The complaint avers that the defendant has
cut timber on said tract “less than 12 inches in diameter at the base,”
and asks damages for the value of such timber.

The plaintiffs offered to prove a custom in that section to cut timber
two feet from the ground. This was properly ruled out as irrelevant.
It had no bearing on the controversy, which does not concern the height
at which the trees were cut, but the size of those cut. The plaintiff
then offered to prove that the defendant had cut pine timber on said
land “less than twelve inches in diameter at about two feet from the
ground,” though it was that diameter at the ground. On objec- -
tion, this was excluded. The Court intimated that it would in- (50)
struct the jury “that the plaintiffs, could not recover the value

" of any timber cut by the defendant measuring 12 inches in diameter
at the base when cut, and that the jury should find the base of timber
to be at the ground,” and the plaintiffs took a nonsuit and appealed. ‘

T. D. Warren, Simmons & Ward and M. de w. Stevenson for the

plaintiffs. ’
No counsel for the defendant.
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Crarx, C. J., after stating the case: The construction of a written
contract, when its terms are unambiguous, is a matter for the Court.
This contract specifies clearly the diameter and the point of the tree at
which the diameter should be measured. In some of the cases which
have come before this Court the contract has stipulated “not less than
14 inches in diameter 24 inches above the ground,” as in Lumber Co. .
Hines, 126 N. C., 255; or “12 inches in diameter on the stump,” Hard-
wson v. Lumber Co., 136 N. C., 178, and Warren v. Short, 119 N. C,,
39; or timber phat will “square one foot,” Whitted v. Smith, 47 N. C,,
36; and it may be that there have been others with a stipulation, like
this, for the measurement to be taken “at the base.” -This is a matter
of contract between the parties. n :

His Honor was correct in holding that “at the base” meant “at the
ground.” Webster defines “Base-~that on which something is sup-
ported, as the base of a column, the base of a mountain,” . e., at the
foot of the column, at the foot of the mountain. The contract specifies
timber “now standing or growing,” 7. e., trees; and the base of a tree is
“at the foot” of the tree. If the parties intended that the measure-

ment should be taken “at the stump” or “24 inches above the
(51) ground,” they have not so contracted. The contract being for
measurement at the base it can not be contradicted by parol.

Certainly, evidence merely that it was customary in that section to
cut timber two feet above the ground could not have that effect, for it
was not shown nor offered to be shown that such cutting was usually
under contracts stipulating for measurement “at the base,” and that
when cut under such contracts the “diameter at the base” was by gen-
eral custom understood and taken to be twelve inches in diameter two
feet above the ground. His Honor, therefore, properly held that “12.
inches in diameter at the base” meant “at the ground.” If this en-
abled the defendant to cut trees that might measure less than twelve
inches in diameter two feet above the ground, it is because the plaintiff
so contracted.

In Hardison v. Lumber Co:, 136 N C., 173, we held that the natural
meaning of the words “12 inches 1n.d1ameter applied to standing trees
and would be “from outside to outside, bark included,” in.the absence
of a general custom giving the words a different meaning. So, here,
the natural meaning of “12 inches in diameter at the base” is “at the
ground,” and there was no evidence offered of a general custom that
when those words used in a contract, “at the base” meant “two feet
above the ground.”

The words “when cut” only extends the time of the measurement
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which would otherwise refer to the diameter of the trees at the date
of the contract, to the time of the actual cuting. Hardison v. Lumber
Co., supra, and cases there cited. If the meaning of the contract was
“12 in. diameter at the base of the log” when cut, then all the timber
above the lowest cut would belong to the landowner if the upper cuts
were less than 12 in. diameter at the big end.

No Error.

Hoxs, J., dissenting.

Cited: Bridgers v. Ormond, 153 N. C., 114.

FOOT v. RAILROAD.
(Filed 18 September, 1906.)

Negligence~—Wilful and Wanton—Issues—Incohsistent Vérdict

1. In an action for personal injuries, where the Jury in answer to the first
issue found that the plaintiff was injured by the negilgence of the
defendant, and in answer to the second issue, that said negligence
was wanton and wilful, there is no contradicticn in the issues or
verdict. ’

2. Negligence may be defined as the failure to exercise the proper degree
of care in the performance of some legal duty which one owes
another, and causing unintended damage. The breach of duty may
be wilful, and yet it may be negligent.

ACTION by Joseph Foot and wife agamst Seaboard Air Line (52)
Railway, heard by Shaw, J., and a jury, at the March Term,
1906, of Harrrax.

Under the charge of the Court the jury rendered the following ver-

dict upon the issues submitted:

1. Was the plamhﬁ Maria Foot 1nJured by the negligence of the .
defendant, as alleged in the complaint? - Yes. ‘

9. If so, was the negligence wanton and wilful, as alleged in the
complaint? Yes.
. 8. Was the release set out in the answer procured by undue influ-

ence, as alleged in the complaint? Yes.

4, What damage, if any, is the plaintiff Maria Foot entitled to re-
cover? $500.

There was a judgment on the verdict for the plaintiff, and the de-
fendant excepted and appealed. =~
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Claude Kitchin, W. E. Daniel and K. L. Travis for the plaintiffs.
Day & Bell and Murray Allen for the defendant.

Toxs, J. The only exception urged upon our attention or insisted
upon by the appellant is that the verdiet of the jury on the first
(83) and second issues is contradictory or inconsistent to such a de-
gree that no judgment can be entered thereon, and a new trial
must be awarded, to the end that the rights of the parties may be
properly determined—the position being that the answer to the first
issue establishes a negligent, and, to the second, a wilful, actionable
wrong, and that the two can not coexist. The position may be sound
under certain circumstances, but we do not think the facts bring the
‘present case within the principle. It will be noted that both issues are
addressed to the question of negligence, and the same negligence: 1.
Was the plaintiff Maria Foot injured by the negligence of the defend-
ant? and, 2. If so, was said negligence wanton and wilful?

In answer to the first the jury found that there was a negligent act
of the defendant causing the injury, and in answer to the second, they
fixed the character of the negligence, the issue having been evidently
framed to enable the jury to say whether the wrongful act of the de-
fendant was one which permitted the recovery of punitive damages;
but both issues determine that the injury of the plaintiff was caused by
the defendant’s negligence, and there is therefore no contradiction in
the issues or the verdiet.

While the term “willful negligence” may not be strictly accurate—
and mény cases hold that willfulness repels or is inconsistent with the
idea of negligence—it will be found that this is not necessarily or en-
tirely true. All of the definitions of negligence contain the idea of
inadvertence as one of its features, and inadvertence and willfulness
are as a rule antagonized; but some of these definitions are inade-
quate or partially wrong, because they give this idea of inadvertence
an erroneous placing. For the purposes of this discussion negligence
may be defined as “the failure to exercise the proper degree of care in
the performance of some legal duty whicli one owes another and causing

unintended damage.” The breach of duty can be and frequently is

(54) intentional and willful, and yet the act may be negligent; and
it is only when there has been designed injury caused, or an in-
tended damage done, that the idea of negligence is eliminated. Sher-
man & Redfield on Neg., secs. 3 and 4. Accordingly, we find that the
term “willful and wanton negligence’ is coming to be not infrequently
used both in the decisions and text-books. 1 Thompson Com. on Neg.,
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sec. 21; 2 Thompson sec. 1626; R. R. v. Bryan, 107 Ind., 51; Express
Co. v. Brown 67 Miss., 261..

When the Wlllfulness is referred to the breach of duty mstead of the
injury caused or damage done, the term is not improper; certainly,
where the verdict of the jury on both issues fixes the act as negligent,
the term “willful” does not establish such a necessary contradiction or
inconsistency as requires or permits a new trial of the cause.

In this case the evidence tends to show that the breach of duty on

the part of the defendant’s agent or employee may have been, and very
likely was, willful and intentional; but no one would conclude that

~ these employees designed or intended to cause the injury or damage
which followed. The verdiet in Brendle’s case, 125 N. C., 474, was
construed and by fair interpretation was properly construed as estab-
lishing an intentional injury.

There is no error, and the judgment below i 1s

Affirmed.

Cited: Stewart v. Lumber Co., 146 N. C., 51, 61, 68, 77, 102;
Jones v. B. R., 150 N. C,, 481.

LANE v. INSURANCE COMPANY.
(Filed 18 September, 1906.)

Insurance—Rights of Delinquent Members—Reinstatement.

1. Where the plaintiff had forfeited his policy of life insurance in defend-
ant’s company by nonpayment of dues, and the policy provided that
“Delinquent members may bé reinstated if approved by the medical
director and president, by giving reasonable assurances that they
were in good health,” and the plaintiff’s application for reinstate-
ment was accompanied by a certificate of his continued good health,
but the officers declined to approve his application, giving reasons
therefor: Held, the plaintiff cannot maintain this action for damages
for the cancellation of hig policy and the refusal to reinstate him,
in the absence of .any showing that the action of the officers was fraud-
ulent or arbitrary.

2. A provision in a policy of life insurance that “Delinquent members may
be reinstated if approved by the medical director and president, by
giving reasonable assurances that they are in continued good health,”
is valid, and the approval required is not a mere ministerial act,
but involves the exercise of judgment and discretion.

Action by W. B. Lane against Fidelity Mutual Life Insur- (55)
ance Company, heard by Jones, J., and a jury, at the QOctober
Term, 1905, of CravEN. o
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The plaintiff sued for the recovery of $2,000, alleged to be the dam-
ages sustained by the cancellation of hig policy, and the defendant’s
refusal to reinstate him. He had taken a policy in the defendant
company for $3,000 upon his life for the benefit of his wife, and failed
to remit his annual dues which were payable 24 July, 1901. The policy
provides as follows: “In the event of a failure to pay either dues or
assessments the day on which they shall become due, then in either-case
this certificate of membership and policy of insurance shall be uspo
facto null and void, and of no effect whatever.” The policy having
been forfeited or having become void, as plaintiff admitted, by non-

payment of dues, he applied for reinstatement as a policy-
(56) holder and member of the company, under Art. IX of sec. T of

the company’s by-laws, which is as follows: “Delinquent mem-"
bers may be reinstated if approved by the medical director and presi-
dent, by giving reasonable. assurances that they are in good health.”
It is declared in the policy that the by-laws are made a part of the
contract to the same extent as if they had been inserted therein, and
the rights and obligations of the respective partles are to be deter-
mined with reference thereto. :

The plaintiff’s application for reinstatement was accompanied by a .
certificate of his continued good health., The president of the com-
-pany and the manager of its Reinstatement Department wrote to the
plaintiff and his agent, T. G. Hyman, that the company would not
reinstate him, the president in his letter stating his reasons for thus
exercising his judgment against the granting or “approving” the appli-
cation. "Among other reasons given was the advanced age of the
applicant, be being then about 68 years old, and it is suggested that it
would not conduce to his interest nor that of the company for him to
be readmitted as a member, because at his age his insurability on the
mutual plan had ceased and his only proper course would be to seek
some plan by which he could combine insurance with investment.

The Court charged the jury that under the agreement the plaintiff
had a right to be reinstated if he made application, and further, that if
the jury should find from the evidence he did apply for reinstatement
and furnished evidence of his good health, and the defendant refused
"to reinstate him, the first issue should be answered “Yes ”  Defendant
excepted.

The statute of limitations was pleaded, and in support of the plea it
 was shown that the defendant had domesticated under Laws 1899,
‘ch. 62. Plaintiff’s right of action accrued on or before 20 August,
1901: He commenced suit against the defendant by issuing a
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summons 15 January, 1902, which was served 16 January, 1902, (57)
but no pleading of any sort was ever filed in the case. The
plaintiff was permitted to testify, over the defendant’s objectio‘n, that
the said suit was brought upon the cause of action declared on in this
su1t

" The Court instructed the jury upon the second issue, as to the
statute of limitations, that the action brought by the plamtlff 15 Jan-
nary, 1902, arrested the operation of the statute, and that plaintiff had
-one year within which to bring a new action after the nonsuit in that
case which was entered 23 November, 1903, that the summons in this
case was issued 11 November, 1904, or eleven days before the one year
expired, and if the jury find that to be the case they will answer the
second issue “Yes.”

The issues submitted and the answers thereto were as follows

" 1. Did the déefendant wrongfully refuse to reinstate the plaintiff’s
policy? Ans.: Yes.

2. Did the plaintiff’s alleged cause of aCthIl acerue within three
years before the bringing of this action? Ans.: Yes.

The damages were left to be settled by agreement of the counsel, and
were afterwards fixed at two thousand. dollars.

The defendant, at the close of plaintiff’s testimony and again’ at the
close of all the testimony, moved for judgment as of nonsuit under the
statute. The motion was overruled, and it excepted. The defendant
also moved for a new trial upon exceptions filed to the rulings of the
Court. Motion overruled, and the defendant again excepted. Judg-
ment was entered on the verdict, and the defendant appealed.

W. D. Mclver and O. H. Guion for the plaintiff.
Hinsdale & Son and W. W.. Clark for the defendant.

Warker, J., after stating the case: It is conceded: that the plaintiff,
under the terms of the contract of insurance, had forfeited his
policy and consequently his membership, by the nonpayment of (58)
his annual dues. He had no right to be restored to his former
relation without the consent of the defendant, and then only upon: the.
terms and conditions prescribed by it. There is a provision in this
.policy by which the plaintiff could be reinstated as a member and
policyholder, but the condition precedent was imposed that his applica-
tion for reinstatement shall first be approved by the president and
medical director of the company, and that then he shall give reasonable
assurance. that he is still in good health.
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Tt seems clear to us that the approval required in the case is some-
" thing more than a mere ministerial act and involves the exercise of
judgment and discretion. State v. Smith, 23 Mont., 44¢. The word
“approve” is “to regard or pronounce as good; think or judge well of;
admit the propriety or excellence of; be pleased with; commend.”
Webster’s Intern. Dict.; 1 Words and Phrases, Jud. Def., 475. In the
absence, certainly, of any showing that the approval of the officers has
been' fraudulently withheld and that their denial of the application is
purely arbitrary, we do not see why their refusal to reinstate the
plaintiff is not fatal to his right of recovery in this action. We are
not called upon in this case to say under what circumstances, if any,
we -would decide that the action of the officers designated to pass upon
the application of a delinquent member could be investigated, with a
view to ascertain whether they have exercised their judgment properly
or hive unreasonably deprived him of any right to which he is entitled
under the terms of his contract and the by-laws of the company.
Where there is no suggestion of fraud or other legal wrong there can
be no valid reason why the applicant should be permitted to attack
the soundness of their judgment or the justness of their conclusion.
We must held it to be right, and unassailable in any such manner, be-
cause the parties have solemnly agreed that the matter shall be
(59) decided in that way, and we have no power to change their con-
traet; and, besides, the power lodged with those officers is con-
sistent with the purposes of the organization, and its exercise is neces-
sary for the protection of the rights of other members and is not other-
wise at all inconsistent’ with reason and justice. A provision for ap-
proval by officers most likely to know the facts is one which would nat-
urally be suggésted to those engaged in the prudent management of the
affairs of the association as essential to conserve the interests of all
parties concerned.. The validity of such a clause in policies of this
kind has been sustained by numerous authorities, and there are none,
we believe, to the contrary. 2 Joyce on Ins., sec. 1276; 2 Bacon Ben.
Soc., sec. 385¢c; Butler v. Grand Lodge, 146 Cal,, 172; Saerwin v. Jar
mon, 65 N. Y., Suppl, 501; Coniff v. Jamour, Ib., 817; Brun v. Su-
preme Council, 15 Col. App., 538; McLaughlin v. Supreme Council,
184 Mass., 298.

As the policy had been forfeited and plaintiff’s connection with the
defendant had been severed by his own default, he had no right to be
readmitted to membership, but his reinstatement was then dependent
upon the mere favor of the company, which could be extended to him
subject to such terms as it deemed necessary for its protection. The
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very question was decided in Harrington v. Keystone Assn., 190 Pa.,
77, in which it appeared that the executive committee was “empow-
ered” to reinstate a delinquent member. The Court there said: “Con-
ceding, for the purpose of argument, that her application was in time,
and that she complied or was ready and willing to fully comply with
all the terms and conditions of the by-laws above quoted, it does not
follow that the committee was bound to reinstate her to membership in
the association. While the by-laws empowered them to grant her re-
quest they were not bound nor could they be compelled to do so. It
neither clothed her with any legal or equitable right, nor did it impose
any duty or obligation on the association that would enable her,

as a delinquent member, to maintain this action.” (60)

‘While it may not be necessary for us to go to the extent the
Court did in that case, we yet think our case is. stronger than that one
so far as the discretionary nature of the power is concerned. In Lovick
. Life Assn., 110 N. C., 93 (cited and relied on by the plaintiff’s coun-
sel), the policy provided that the delinquent should have the “oppor-
tunity for reinstatement on similar conditions,” the context showing
clearly that.the term “similar conditions” had reference to the pay-
ment of past-due premiums, assessments, and other indebtedness. By
opportunity we mean “fit or convenient time; suitable occasion; time
or place favorable for executing the purpose or doing the thing in ques-
tion.” Webster Int. Dict. It was, therefore, properly held in Lovick’s
case that if the plaintiff seasonably tendered the back dues, he was en-
titled to reinstatement, and, being thus entitled, he could recover the
premiums paid, if the company refused to reinstate him. There was
nothing in the policy then being construed which required the approval
of the company or any of its officers as a condition precedent to the
reinstatement or the exercigse of any discretion or judgment.

The Court charged in this case that if the plaintiff applied for rein-
statement and was refused after he had furnished proof of his good
health, the first issue should be answered “Yes.” In this there was
error. The instruction excludes altogether from the consideration of
the jury the question of approval by the president and medical diréctor,
and makes the recovery depend entirely npon the application and proof
of good health, contrary to the very terms of the policy, and without
any reference to the other valid provisions of the by-laws. This of
itself entitles the defendant to a new trial. But as there was no evi-
dence to warrant a verdict for the plaintiff, the Court should have
granted the defendants motion to nonsuit, and dismissed the
action, and there was error in refusing to do so. It is not neces- (61)
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sary now to discuss the interesting question presented by the
defendant’s exception in regard to the statute of limitations, in view:
of the decision we have already made, that there has been no rev1val of
the policy.

Error,

Cited: Page v. Junior Order, 153 N, C., 409,

EVANS v. FREEMAN.
(Filed 18 September, 1906.)

Oontmcts—(}’ollateral Agreements——Parol Emdence—Negotmble I'nstmments——-
Endorsements.

"1. The rule that when parties reduce their agreement to writing, parol
evidence is not admissible to contradict, ad@ to, or explain it, applies
only when the entire contract has been reduced to writing; and where
a part has been written and the other part left in parol, it is com-
petent to establish the latter by oral evidence, provided it does not
conflict with what has been written.

2, In an action on a note, by which the maker promised to pay the sum
of $50, being the purchase money for the right to sell a stock-feeder,
it was competent to show. that it was a part of the agreement at
the time the note was given that it should be paid out of the proceeds-
of the sales of ihe stock-feeder.

3. An endorsement of “All the right, title, and interest” of the payee of a
note does not in any way affect its negotiability, and the endorsee is
deemed prvma facie to be a holder in due course if he has possesison
of the note under such endorsement.

Actiox by J.. D. Evans against S. B. Freeman, heard by Shaw, J.,
and a jury, at the May Term, 1906, of BErTIE.
Plaintiff sued upon a bond, dated 6 June, 1899, by Wh1ch the de-
fendant promised to pay to David A. Askew on 15 November, 1200,
the sum of $50, being the purchase money for the right to sell
(62) an automatic stock-feeder in Hertford County.  The bond was
transferred to the plaintiff by the following endorsement: “For
value received T herewith transfer and assign all my right, title and
interest in and to the within note to J. D. Evans, 1 July, 1899. D. A.
Asgkew.” . '
Defendant resisted payment of the bond on the following grounds:
1. That Evans was not the owner of the note, and the endorsement
to him was a mere subterfuge and sham to evade certain equities of
the defendant against the note. : :
70.
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2. That Evans took said note, if at all, after the same had become
due, and he was, therefore, fixed with knowledge of defendant’s equi-
ties against said note.

3. When said note was given it was upon the express agreement and
consideration that the payment thereof was to be made out-of the pro-
ceeds of the sales of the patent right for which it was given; if there
were no such sales there was to be no payment; and that if Evans owned
the note he took it after maturity, and therefore with notice.

4. The defendant has paid thereon the sum of $19.50.

Before this Court it was further contended that the endorsement was
of such a nature as to destroy the negotiability of the note and to sub-
ject it in the hands of the plaintiff, the holder, to all equities and de-*
fenses of the defendant, who was the maker; while the plaintiff insisted
" that the endorsement protected him against the defense set up, as to
the mode of payment, because he purchased the note for value and with-
out notice, and it was endorsed to him before it ‘was due. There was
evidence tending to show that the note was sold and endorsed to the
plaintiff by Askew before its maturity, and also evidence to the con-
trary, that is, that the bond was seen in the possession of the payee’
without any endorsement, when it was overdue.

The defendant proposed to show by his own testlmony that it was a
part of the agreement at the time the note was given that it
should be paid out of the proceeds of the sales of the stock- (63).
feeder. The Court refused to admit the evidence, and the de-
fendant excepted.

The defendant’s counsel requested the Court to charge the jury as
follows: “The transfer on the back of the note is not such an endorse-
ment as raises any presumption in favor of the holder of the note, and
one who took it with such an endorsement holds it subject to the con-
dition on which it was held by the original payee as to offsets and equi-
ties.” The Court refused to give the instruction, and the defendant
excepted.

The Court then charged the jury as follows: “1. The holder of a
note means the endorsee of the note whe is in possessmn of it. 2. If
you believe the evidence you will find.that the plaintiff is the holder of
the note in controversy; and if you find this to be true, then there is a
presumption that the plaintiff is a holder in due course, as every holder
‘of a note is deemed prima facie a holder in due course.” 8. If you find,
from the evidence that the plaintiff is a holder in due course, then the
burden is on the defendant to rebut the presumption that it was en-
dorsed before maturity. 4. If the note was transferred after maturity,
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then the same defenses are open to the defendant against Evans as he
would have against Askew; this note is payable in money, and the de-
fendant could not show that it was to be paid in anything else against
Askew, and of course not against Evans.”

Exception was duly taken to each of the instructions so given by the
Court. '

The Court submitted the following issue to the jury: “Is the defend-
ant indebted to the plaintiff, and if so, in what amount?’ The jury
answered: “Yes; in the sum of $50 and interest from the date of the
note.”

Judgment was entered on the verdict and the defendant appealed.

A. P. Godwin for the plaintiff.

Winston & Matthews for the defendant.

(64) Warker, J., after stating the case: The Court erred in re-
. fusing to admit the testimony of the plaintiff in regard to the
defense as to how the note should be paid. It is very true that, when
parties reduce their agreement to writing, parol evidence is not admis-
sible to contradict, add to, or explain it; and this is so, although the
particular agreement is not required to be in writing, the reason being
that the written memorial is considered to be the best, and therefore is
declared to be the only evidence of what the parties have agreed, as
they are presumed to have inserted in it all the provisions by which
they intended or are willing to be bound. Terry ». B. R., 91 N. C,
236. But this rule applies only when the entire contract has been re-
duced to writing, for if merely a part has been written, and the other
part has been left in parol, it is competent to establish the latter part
by oral evidence, provided it does not conflict with what has been
written. In Clark on Contracts (2 Ed.), at p. 85, the principle is thus
clearly and eoncisely stated: “Where a contract does not fall within
the statute the parties may at their option put their agreement in writ-
‘ing, or may contract orally, or put some of the terms in writing and
arrange others orally. In the latter case, although that which is writ-
ten can not be aided by parol evidence, yet the terms arranged orally
may be proved by parol, in which case they supplement the writing, and
the whole constitutes one entire contract.” In such a case there is no
violation of ‘the familiar and elementary rule we have before men-
tioned, because in the sense of that rule the written contract is neither
contradicted, added to, nor varied; but leaving it in full force and ope-
* ration as it has been expressed by the parties in the writing, the other
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fendant contended that the plaintiff was not a holder in due course,
because by the terms of the endorsement he was put on notice of any
and all equities and defenses of the maker as against the payee, Askew,
the reason being that only the right and title of the payee was trans-
ferred and the endorsee acquired no better title under such an endorse-
ment than his endorser himself had, but, ex vi terminz, only his right
and title, which were subject to the defense set up in this action.

‘There was at one time very strong and convincing authority for such
a position, Aniba v. Yeomans, 39 Mich., 171, and there was much also
said against it, 1 Daniel Neg. Inst. (5 Ed.), sec. 688c. But we think
the controversy has finally been settled by the “N egotiable Instruments
"Law” as recently adopted, Rev., ch. 54.

Ours is a qualified endorsement under Rev., sec. 2187, and while the
endorser is constituted a mere assignor of the title to the instrument, it
is provided that such an endorsement shall not impair its negotiability.
A qualified endorsement may, by the express terms of that section, be
made by adding to the-endorser’s signature the words “without re-
course,” or any words of similar import.. It has been settled in com-
mercial law that a transfer by endorsement of the “right and title” of
the payee or an endorser to a negotiable note is equivalent to an en-

dorsement “without recourse,” and words such as were used in
(67) this case are, therefore, in their meaning or “import” similar to

. such an endorsement, and this is their reasonable interpretation.
1 Daniel, supra, sees. 700 and 700a; Norton on Bills and Notes (3
Ed.), 120; Hailey v. Falconer, 32 Ala., 536; Rice v. Stearns, 3 Mass,, -
225; Randolph Com. Paper (2 Ed.), sees. 721, 722, 1008; Goddard v.
Lyman 14 Pick., 268; Borden v. Clark, 26 Mich., 410; Eaton & Gil-
bert on Commermal Paper sec. 61.

However the law may have been, it is' now true, as it appears from
the statute and the authorities just cited, that such an endorsement
does not in law discredit the paper or even bring it under suspicion, nor
does it in any degree affect its negotiability. The endorsee is supposed
to take it on the credit of the other parties to the instrument, Rev., sec.
2187, though the endorser may still be liable on certain warranties -
specified in the statute. Rev., sec. 2214.

This conclusion we believe to be in accord with the intention of the
Legislature in enacting the “Negotiable Instruments Law,” as the lead-
ing purpose was to afford as much protection to the holders of com-
mercial paper as is consistent with a.just regard for the rights of other
interested parties, and, by freeing its transfer of unnecessary fetters,
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to promote its easy circulation and to give it greater currency as a
medium of exchange.

Our decision on this part of the case is confined to the particular evi-
dence rejected, and does not extend to any other offer of proof made by
the defendant.

If the defendant is able to show that the nate was endorsed to the
plaintiff after its maturity, or that the latter is not in fact a purchaser
for value and without notice, his defense will be available to him; but
the burden to establish either of those facts is upon the defendant, as
the plaintiff is deemed prima facie to be a holder in due course if he
has possession of the note under the endorsement.

New Trial.

Cited: Typewriter Co. v. Hardware Co., 143 N. C., 100; vy v. Cot-
ton Mills, Ib., 194 ; Aden v. Doub, 146 N. C., 12; Brown v. Hobbs, 147
N. C. 76; Basnight ©. Jobping Co., 148 N. C., 357; Rivenbark w.
Teachey, 150 N. C., 2925 Woodson v. Beck, 151 N. C., 146, 148 ; Bank
v. Hatchér, Ib., 362; Willis v. Construction Co., 152 N. C., 103; Myers
v. Petty, 1538 N. C., 468; Kernodle v. Williams, Ib., 477, 479, 485;
Anderson ». Corporation, 155 N. C., 134; Martin v. Mask, 158 N. C,,
444 Mfq. Co. v. Mfg. Co., 161 N C, 434 Carson v. Ins. Co., Ib.,
447 Pierce v. Cobb, Ib., 304.

(68)
VASSOR v. RAILROAD. :

(Filed 18 September, 1906.)

Railroads—Frei'ght Trains—Authority of Freight CGonductors—Employees—
Passengers—Burden of Proof—Passes.

1. A railroad company, in the exercise of its right to clagsify. its trains,
may operate trains exclusively for carrying freight, and when it has
done so, no person has a right to demand that he be carried upon

" such trains as a passenger.,

2, Before a person can enter upon a freight train and acquire the rights
of a passenger, he must show some contract made with some servant
or agent of the corporation authorized, by express grant or necessary
implication growing. out of the nature of the employmen’c to make
such contract.

3. A conductor in charge of defendant’s freight train upon which plaintiff
was injured had no autherity. to establish any contractual relation
between plaintiff and the defendant corporation either as passenger
_or servant, and impose any duty upon defendant, the breach of thch
followed by injury, gave a cause of action.
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4. A conductor of a freight train has no authority, save in case of an
emergency, to employ servants to assist in operating his train, and
the burden is not upon the railroad to show that he had no such
authority.

5. In an action for personal injuries, the fact that several months after the
injury the defendant issued to the plaintiff a pass, describing him
as an injured employee, does not tend to show any ratification of the
attempted employment by the freight conductor. :

Cragxk, C. J., dissenting.

Action by Jack Vassor against Atlantic Coast Line Railroad Com-
pany, heard by Shaw, J., and a jury, at the Spring Term, 1906, of

NORTHAMPTON.
~ Action for personal injury suqtamed by plaintiff while on defendant’s
freight train. The plaintiff testified that on 26 May, 1902, he boarded
defendant’s local freight, running from Rocky Mount to Rlchmond at
Garysburg, N. C. He then described the circumstances under which

he went upon the train. “As I wag going to Richmond I asked
(69) the conductor on the train if I could come back with him the
next day on his train. Captain Moody had charge of the train

going to Richmond. He said, “Yes.” T was to help unload freight and
load freight. I went to Richmond to take another man’s run. He
" told me he would give me his place for ten days. He was a brakeman.
I was expecting to get his place that night and come back next day.
Did not get it, as he decided not to give it to me. T got on train be-
tween Richmond and Manchester after it started. I did not see con-
ductor that day. Could not say he was on that day. It was the same
train that I went to Richmond on, known as No. 90. Captain Moody
was conductor on train that blew me up. The train stopped in Man-
_ chester yards, when I got on. William Savage was there. I got on

flat-car not loaded, next to car loaded, with barrels. Box-car behind
us. The conductor did not know whether I was on train or not. I
saw engineer, fireman and first brakeman when I got on train day I
was hurt, but did not speak to any one except Savage. The train was
local freight; passed Garysburg every day coming and going. I could
see it. Same train Mr. Gwaltney was engineer on. He saw me on
the train. Two of the brakemen saw me, but did not speak to but om; »
of them. He told me to get on and help unload barrels at next station,
Clopton. The brakemen unloaded the car. The engine exploded not
more than ten minutes after I got on the car.”

There was testimony in regard to the extent of injury and value of
services. Plaintiff offered to introduce pass issued by defendant 16
September, 1902, to plaintiff as an “injured employee” from Rlchmond

to Garysburg.
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Upon defendant’s objection, it was excluded. Plaintiff excepted. Upon
the conclusion of plaintiff’s evidence defendant moved for judgment
of nonsuit. Motion allowed, and plaintiff appealed.

Peebles & Harris for the plaintiff.
~ Day & Bell, T. W. Mason and Murray Allen for the defendant.

Conwor, J., after stating the case: The correctness of his
Honor’s ruling depends upon whether the defendant sustained (70)
any contractual relation to the plaintiff from which a duty
arose to him. The testimony presents no question of public duty or
duty to the public as discussed in McNedll v. B. R., 135 N. C,, 682,
and other cases in which persons were permitted to go upon passenger.
trains or mixed trains on which passengers were taken.

It is too well settled to call for the citation of authority that a rail-
road company has the right to ‘classify its trains- and assign to them
such service as is reasonable. That in the exercise of this right it may
operate trains exclusively for carrying freight; and that when it has
done so no person has a rlght to demand that he be carried upon such
trains as a passenger. It is equally well settled that before a person
can enter upon such a train and acquire the rights of a passenger he
must show some contract made with some servant or agent of the cor-
poration authorized to make such contract. Such authority may be
shown either. by express grant or necessary implication growing out
of the nature or character of the employment. In view of these gen-
eral and well-settled principles the question arises, whether the econ-
ductor, Moody, in charge of the freight train upon which plaintiff was
injured had any authority to establish any contractual relation be-
tween plaintiff and the defendant corporation, either as passenger or
servant, and impose any duty upon defendant, the breach of which, fol-
lowed by injury, gave a cause of action.

The plaintiff insists that by the permission granted him to go upon
the train to Richmond and return he became a passenger, or, if he is
" in error in this, he was by the agreement with the conductor made the
employee or servant of the corporation. For the purpose . of
disposing of this appeal it is not important or even necessary (71)
to discuss the question whether he became a passenger or an em-
ployee, becaunse if he was, at the time of the injury, either, his right to
go to the jury on the question of negligence would be the same. We
ate of the opinion that he was neither a passenger nor an employee.

Assuming, for the purpose of the diseussion, that the conductor -
) undertook to employ plaintiff, and that ‘such employment extended to
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. the return trip, the question of power is presented. Elliott in his work
on Railroads, says: “The authority of the conductor ordinarily ex-
tends to the control of the movement of his train and to the immediate
direction of the movement of the employees engaged in operating the
train. * * * THis authority does not, ordinarily, extend to mak-
ing contracts on behalf of the company, but there may be cases of
urgent emergency when he may make a contract for the company. He
is to administer the rules of the company rather than make contracts
for it. * * '* The conductor has no general authority to make
contracts on behalf of the company, but he may in rare cases of neces-
sity, when circumstances demand it, bind the company by such con-
tracts as are clearly necessary to enable him to carry out his prescribed
duties.” Elliott on Railroads, 302. In Eaton v. R. R., 37 N. Y., 382,
1t is said: “It is fallacy to argue that a conductor is a general agent
for this purpose, assuming that his power would, as a rule, place him
under the elass of general agents; he only holds that position for the
management of a freight train. The fact that the same word, ‘con-
ductor,” is used to designate servants in two kinds of business, which
the defendant has made perfectly distinet, tends to confusion. There
is no real analogy between the duties of a conductor of a passenger
train and those of the manager of a strict freight train. A different

class of men would naturally.be employed in the two cases. The
(72) defendant has a vight to assign specific duties to the one distinet

from those performed by the other. It is a familiar rule in -such
a case that an agent cannot increase his power by his own acts; they
must always be included in the acts or conduct of the principal. No
act of a conductor of a freight train will bind the company as to carry-
ing passengers, unless the principal in some way ass®nts to it.” In
the same case it is said: “The employment of brakemen is no part of
the ordinary duty of a conductor. The company gave him no power
to make any arrangement of the kind. #* * * Tt ig not one of those
cases where he has an apparent authority, including the act in ques-
tion, but owing to a secret faet does not have it in the particular case.”
In Baldwin on Railroads, 248, it is said: “While he may at times have
occasion to make or construe, or even vary contracts of the company,
that is not his chief office. He holds, however, a somewhat analogous
position to that of a shipmaster. The owners of the railroad have
put him in charge of the persons and property on board his cars. In
case of emergency, when prompt action, if any, must be taken to pro-
‘tect the interests confided to his care, his ordinary powers would be-
come greatly enlarged.” In Files v. Boston & Albany R. R., 149 Mass.,
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204, it is said : “In the case at bar the conductor had no general authority,
so far as shown, to take passengers on the locomotive engine, or any
special authority to take the plaintiff. The conductor was not only
in charge of a freight train, but on a road intended solely for the trans-
portation of freight. The locomotive engine was obviously not intended
for passengers, and he had in his charge no vehicle, nor any part of a
vehicle, in any way adapted for passengers. In riding for his own con-
venience in a place where it was not safe or prudent to ride, the plain-
tiff toock on himself the risks of so doing, whether he did so by the
license or on the invitation of the conductor. It was not within the
the apparent scope of the freight conductor’s authority to permit

persons to ride on his freight train, far less on the locomotive * (73)
engine thereof; nor can the fact that he had allowed the plain-

tiff to do so at a previous time, and also that the local freight agent
and a conducfor were known by the plaintiff to have ridden on the
locomotive engine, make the defendant responsible for accidents which
occurred thereby.” To the same effect are Smith ». R. R., 124 Ind.,
395; Gardner v. B. R., 51 Conn., 143. In R. R. v. Black, 87 Texas,
160, the question was discussed at length, .and it was said: “If the
conductor of a freight train, made up of cars suitable only for carrying
freight, can, without authority of the railway company expressly or
" tacitly given, receive passengers upon such train and bind the railway
for the rigk of transportation, a conductor of a passenger train may
with equal propriety load the coaches of his train with cotton or grain,
dnd make the company liable as a common carrier of freight.”

The distinction between the powers and rights of the conductor of
a freight train and of a passenger train are clearly pointed out in the
opinion in this case. It is, however, suggested that the burden would
be upon the defendant to show that the conductor had no authority to
make the contract of service. The authorities are to the contrary. In-
Eaton v. R. R., supre, it is said: “There is nothing in the business of
a. conductor which would lead to the conclusion that he had authority
to make contracts with persons to act as brakemen. His apparent
duties are to carry forward a train after it is organized. The business
of organizing it is, in its nature, wholly distinct. It is, in fact, com~
mitted to a train despatcher. Under such circumstances there is no act
on the part of the defendant by which he can be estopped from showing
the conditctor’s real authority any more than a-commercial house would
be if one its travelers, in the course of a journgy, assumed to
hire a clerk to do business for his employers at home.” (74)

In Purple v. B. R., 144 Fed Rep., 123, same case, 57, L. R. A,,
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700, Sanborn, C. J., says: “In the absence of any rule or practice per- -
‘mitting freight trains to earry passengers, the presumption is that one
riding for his own convenience on a freight train, an engine, a hand-
car or any other carriage of a common carrier that is evidently not
designed for the transportation of passengers, is unlawfully there and
is a trespasser.” ‘

In Cooper v. B. R., 136 Iud., 366, Howard, C. J., said: “While the
the conductor and brakeman were in charge of the train, it does not
appear that they had any authority to employ assistance in its manage-
ment. No emergency is shown for the employment of the appellant.
* % % 'No custom, rule or regulation of the appellee company is
shown' by which the appellant might pay his way by working on the
train, assisting the brakeman or other employee. * * * At most,
the appellant was upon the train by the sufferance of the conductor
and brakeman, who were themselves without authority to receive him.
Any dangers to which he might become exposed were wholly at his
own risk. The company would be liable only for wilful injury to
him.” . . : .

" In Powers v. B. R., 158 Mass., 188, in an opinion of Mr. Justice De-
vens, it 1s said: “It was held in Wilton v. R. R., 107 Mass., 108, that the
invitation there given by the defendant’s servant to the plaintiff to ride
on the horse-car which the servant was driving was within the general
scope of his employment, and even if it was contrary to the instructions
of the driver, she was not a trespasser. In the case at bar the plaintiff
was not on a passenger train, and he was riding in the caboose of a
freight train, in a place which he could not have failed to know was
not intended or adapted for the use of passengers, but solely for the

accommodation of the defendant’s employees engaged in manag-
(75) ing the train. Even if, therefore, the plaintiff had an invita-
‘ tion from the conductor of the freight train, he could not have
supposed that the conductor was acting within the general scope of his
employment, or that, independently of any rules of the corporation, the
conductor had any authority to extend such an invitation. The ordi-
nary business of conducting and managing a freight train does not in-
volve any right to invite persons to ride upon such trains, or to accept
them as passengers.”

In Eaton’s case, supra,  Dwight, C. J., speaking of a contention.
similar to that of plaintiff’s, says: “The contention of the plaintiff
must go to the lengtheof maintaining that the company was bound by
the act of the conductor to take the plaintiff inte is service * * *
The conductor’s authority to carry can only be incidental to his power
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to. make a valid engagment for the plaintiff’s service. The admission
of such a doctrine would subvert familiar rules of the law of agency.”
We have been unable to discover any authority in which it is held that
‘- conductor of a freight train has any power, save in case of an emer-

gency, to employ servants to assist him in operating his train.
We do not deem it necessary to consider the liability of the defend-
ant if there had been wanton or wilful injury, there being no evidence
of either. It is said that the case should have gone to the jury. This
suggestion ig based upon the theory that there was evidence of -a con-
tractual liability imposing upon the defendant the measure of duty
prescribed for either a passenger or an employec. As we have seen, neither
relation existed. There was, therefore, no question to be submitted to .
the jury. The plaintiff having failed to lay the basis npon which any
such duty arose, there was no inference to be drawn from the testi-
mony by the jury. The effect of the agreement made between plaintiff
and conductor was for the Court. There is no uncertainty as
" to its terms ‘or legal signification. As was said in Eaton’s case, (76)
supra, “The solution of the questions at issue is not to be sought

in the rules of law appertaining to common carriers. It must be obtained
from the principles of the law of agency. The true inquiry is, whether
the conductor, as an agent of the defendant, had the power to take the
" plaintiff upon the train in such a way as to bind the defendant as a
carrier to him as a passenger’”—and, we may add “or an employee.”
The answer to this question being in the negative, and there being no
evidence of wanton or wilful injury, his Honor correctly directed judg-
ment of nonsuit. We find no error in the ruling of his Honor exclud-
ing the pass. The fact that several months after the injury the de-
fendant issued to the plaintiff a pass from Richmond to Garysburg,
describing him as an injured employee, does not tend to show any .
ratification of the attempted employment by the conductor The ex-
ception cannot be sustained. -

No Error.

Hoxg, J., concurring: I concur in the dispoesition made of this case,
for the reason that it afirmatively appears from the testimony that the
plaintiff at the time he was injured was neither a passenger nor
employee of the company, and the facts dlsclose no breach of duty on
the part of the defendant.

I do not assent to the position maintained in the principal opinion,
as I understand it, that when a conductor of a freight train employs
an ordinary hand to assist him in its operation, and the hand while
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so engaged in the company’s work is injured by the company’s negli-
gence, that a presumption exists that the employment is without author-
ity and the burden is on the injured employee to show the contrary.
A conductor of a fright train is tecessarily given very extended author-
ity over a train under his control while being operated on the road
away from the general offices of the coripany, and frequently without .
’ present means of communication with them. He has under
(77) . such circumstances the general right to employ a hand when-

ever it becomes neccssary in the proper management of his
train, and he must from the nature of the case be given very large
discretion in determining when such necessity exists.

There are so many and various cases where the power may arise”
that T think when a conductor does employ a hand who engages in
the company’s work, there should be a presumption that he is acting
within the scope of his authority till the contrary is made to appear;
and at times such authority will be implied as a matter of law.

The decisions cited in the principal opinion are chiefly cases where
the question was on the authority existing in the conductor of a freight
train to confer on an injured party the position of passenger on his
train, and the power of such conductor to employ help in the opera-
tion of his own train was in no way involved. While not directly in
point, I think the position here contended for finds support in two well-
considered decisions: Sloan v. E. R., 62 Iowa, 736; E. E. v. Propst,
83 Ala., 525. In the first case, and on this question, Seevers, J., for
the Court, says: “It is said that the plaintiff was not an employee of
the receiver, but an intermeddler, and therefore he cannot recover.
The undisputed facts are that one Voorhees was a brakeman in the
employ of the receiver, and he desired to have a rest for a week or
‘more, and the plaintiff took his place on the train with the knowl-
edge and consent of the conductor, on 1 July, and continued to per-
form the duties of brakeman until the sixth day of said month, when
he was ordered by the conductor to perform the duty in discharging
which he was injured. * The conductor testified that to properly manage

.the train two brakemen were required, and that there was but one
other on the train besides the plaintiff. This evidence is not contro-
verted. It does not clearly appear that the receiver or any of
(78) his employees, other than those on the train, had knowledge
that the plaintiff was acting as brakeman. An intermeddler
is a person who officiously intrudes into a business to which he has
no right. The distinetion between' an intermeddler and .a trespasser is
82
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not in any case very great. Under the circumstances of this case, if
the plaintiff was an intermeddler, he was a trespasser. But, as he was
on the train, and discharged the duties of brakeman for six days with
the knowledge and consent of the conductor, he was not either. The
train, when passing between stations and distant from any other officer,
is in charge of the conductor, and he has authority to eject such persons
therefrom. So far from so doing, the conductor availed himself of
the services of the plaintiff and required him to perform duties which
were necessary and essential to the safe operation of the train. The
regular brakeman was absent, and it is immaterial whether with or
without cause. The conductor consented that the plaintiff should per-
form his duties. We think, when the regular brakeman is absent and
the proper and safe management of the train so requires, the conductor
has the authority to supply the place of the absent brakeman, and for
the time such person is an emvloyee of the conduteor’s principal. Of
necessity, it seems to us, the conductor must have such authority.”

In the second case, Stone, C. J., for the Court, says: “The con-
ductor testified that he had no authority from the superintendent or
from the defendant to engage or utilize the services of the plaintiff in
the capacity of brakeman. Express authority for this purpose was
not necessary. The circumstances themselves, about which there is
no conflict of testimony, gave him the authority. In such an emergency,
there must be diseretion and authority somewhere to supply the place
of disabled or missing servants, and no one could exercise this power
so well or so prudently as the conductor in charge of the train.

We will therefore treat the plaintiff as the lawfully employed (79)
servant of the company.”

In am of opinion that when the, conductor of a freight train employs
an ordinary hand to assist in the operation of his train, the presump-
tion should be that his act is rightful till the contrary is made to ap-
pear. And in many instances such hiring being within the scope of
his apparent authority, will conclusively bind the company so far as
third persons are concerned, who act without notice.

Crarg, C. J., dissenting: Stephen Vassor, the plaintiff’s minor son,
was injured by the explosion of the engine on defendant’s train,
whereby he “lost both feet, one leg being cut off below and the other
above the knee, one of his legs being broken in three places; his arm
was cut and two holes knocked in his head.” These 'injuries being
caused by an explosion, there is a presumption of negligence, which
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always arises when the injury is caused by a collision, derailment, or
explosion. In such cases, the doctrine of res ipsa loguitur applies. The .
only question, therefore, which arises on this motion to nonsuit is
whether the relation of the injured party to the defendant was such
that, taking the plaintiff’s evidence to be true and in the aspect  most
favorable to him, was the defendant liable to plaintiff for the injury
caused by its negligence, when it was a wanton or willful act?

The evidence of the injured boy is that, with permission of the con-
ductor of the freight train, he went to Richmond to take the place of
a hand working for the defendant; that not, getting the place, he started
home the next day on the same train. He testified: “The conductor
said ‘Yes’ when I asked him if T could come back with him. I was
to help unload freight and load freight. “We had some barrels to un-
load at Clopton, and me and two brakemen got aboard second car so
we could unload them quickly when train got there. The engine ex-

' ploded not more than ten minutes after I got on the car. The
(80) engineer and fireman saw me after I got on the train. They
were looking at me when I got on.” This evidence must be

taken to he true, with the meost favorable inference to be drawn from
it. The injured boy was certainly not a trespasser. IIe was on the
car by the express permission of the conductor, the supreme represen-
tative of the company on that train. He was there with the tacit con-
sent of the engineer and fireman, and was there under an agreement
that he was to help load and unload freight. Tt is immaterial whether
he was passenger or employee. The defendant owed him the duty not
only to refrain from willfully and wantonly injuring him, as in the
case of a trespasser, but not to injure him by its negligence. This was
the ruling laid down in the rehearing of MceNedll v. B. R., 135 N. C,,.
718. The plaintiff’s pass, it is there said, “had expired, if it had
ever legally existed.” The conductor permitted him to travel in vio-
lation of a statute without any payment of fare or promise to pay; the
injury was not caused by any willful or wanton act, yet the defendant
was held liable. Here the conductor also permitted the injured party
to ride free, but not illegally nor without pay. The explosion occurred
in Virginia, where it is not shown that free passage was prohibited;
besides, the boy, who was so badly injured by the defendant’s negli-
gence, was not riding really free, but was either by agreement paying
his way by loading and unloading freight or was an employee receiving
pay for his work by getting transportation. Besides, when the injured
man was discharged. from the hospital, the defendant’s superintendent
gave him a pass home, styling him “an injured employee.” This was
84 '
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a declaration against interest and was erroneously excluded. It should
have been submitted to the jury together with the other evidence.

Cited: Bailey v. R. R., 149 N. C., 173; Dover v. Mfg. Co., 157 N. C.,
327. : '

WILLIAMSON v. BRYAN.

(Filed 18 September, 1906.)
v (81)
Ejectment—Issues—Admissions—Title Out of State.

1. It is the duty of the trial Judge to submit such issues as are necessary
to settle the material controv rsies arising upon the pleadings, and
in the absence of such issues or equivalent admissiong of record
sufficiently to reasonably justify a judgment rendered thereon, this
Court will order a new trial.

2. Where, under the pleadings in an action to recover possession of land,
the sole. controversy relates to the allegation of a boundary line
between the lands of the plaintiff and the defendant, the plaintiff
claiming on the west side of that line and the defendant on the east
side of it, an issue as to the location of this boundary line is re-
sponsive to the allegations of the pleadings, and, taken in connec-
tion with the.admissions, was sufficient to justify the judgment.

3. In an action-to iecover possession of land, it was unnecessary for the
" plaintiff to show title out of the State, where the answer admitted that
the plaintiff owned all the lands on one side of a weil established
boundary line and the defendant all on the other side.

Actiorn by D. H. Williamson against J. H. Bryan to recover
possession of land, heard by Jones, J., and a jury, at the No- (82)
vember Term, 1905, of Prrr.

From the judgment rendered, the defendant appealed.

L. I. Moore and Skinner & Whedbee for the plaintifl.

Jarvis & Blow for the defendant.

Browx, J. The principal contention made by the defendant is to
alleged error of the Court in the submission of issues to the jury. The
defendant ‘tendered the following issue: “Is the plaintiff the owner
and entitled to the possession’ of the narrow strip of land described in
the third paragraph of. his complaint?’ The Court refused to sub-
mit such issue and submitted the following: 1. Which is the true line
dividing plaintiff’s and defendant’s lands from the cypress at
A and B, as indicated on the map? Ans: The middle line.” 2. Is (83)
the plaintiff. the owner and entitled to the possession of any
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lands on the west side of the true line? Ams.: Yes; plaintiff owns
all land on the west side of the true line.

‘The defendant contends that the issues submitted by his Honor are
not responsive to the allegations contained in the pleadings and are
not sufficient to justify a judgment for the plaintiff. For this position
defendaut relies upon the case of Tucker v. Satterthwaite, 120 N. C,,
118. Tt is well seftled that it is the duty of the trial Judge to submit
such issues as are necessary to settle the material controversies arising
upon the pleadings, and that, in the absence of such issues or equivalent
admissions of record: sufficient to reasonably justify a judgment ren-
dered thereon, this Court will order a new trial. The pleadings in the
case at bar are quite different from those in the case cited. In this
case the answer of the defendant is not simply a denial of the plain-
tiff’s title and right to possession of the land in controversy, but it
undertakes to set out in a measure the title to the land and to specify
and particularize the controversy between plaintiff and the defendant.

In the first allegation of the answer the defendant admits that the
plaintiff is the owner and entitled to the possession of most of the lands
described in the complaint, but he denies that the plaintiff is the owner
or entitled to the possession of that part of the land which is described
in the 'third allegation of the complaint if it shall be found that the
boundaries set out in.the first allegation cover the said strip of lands
so described in the third allegation. The defendant further says that
more than thirty years ago there was a well-established line owned and
recognized by the owners of the lands belonging to the plaintiff and the
defendant, which was well marked and defined and which formed the
boundary-line between the lands described in the plaintiff’s complaint

and the adjoining land now owned by the defendant. The
(84) answer further alleges that the defendant and those under whom

he claims held and worked up to this boundary-line, and that
the defendant and those under whom he claims have had possession
up to such well-recognized boundary-line, and that they have held up
to and recognized the said boundary-line and had possession of the
said strip of land, which the defendant claims is on his side of the line,
for more than twenty years, ete. It will be observed that the defend-
ant claims nothing, either by way of title or possession, beyond the
boundary-line, which he claims was established and recognized by the
owners of the lands on both sides more than thirty years ago.

We think that under the pleadings in this case, the sole controversy
relates to the allegation of a boundary-line between the lands of the
plaintiff and the defendant, the plaintiff claiming on the west side and
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of that line and the defendant on the east side of it. The form of the
first issue is directly responsive to the allegations of the complaint and
the answer and, taken in connection with the admission set out in the
pleadings, was amply suflicient to justify the judgment of the Court.

It is contended that the plaintiff has failed to show title out of the
State. This was unnecessary, because the answer admits that the
plaintiff cwns all the lands on one side of the well-established boundary-
line and the deferidant all on the other side. This admission rendered
it unnecessary to prove title out of the State to any of the lands, and
made it only necessary to determine the exact location of this bound-
ary-line, which the jury has located according to the contention of
the plaintiff. Nevertheless, under the second issue, his Honor did
submit to the jury with appropriate instructions the various phases
of the case as presented by the evidence relating to adverse possession
of the strip of land in controversy, which issue was also found for
the plaintiff. But in the view we take of it this was unneces-
sary, because, under the admissions contained in the answer (83)
the controversy between the parties was determined when the
jury located the true line between the lands of these adjoining owners;
and this findin'g, coupled with the admissions in the pleadings, is sufli-
cient to sustain the judgment. However, we have examined the evi-
dence, the charge of the Court and the exceptions relating to the second
issue, and we find that under that issue the question of adverse posses-
sion, ete.,, was fully submitted to the jury with proper -instructions,
and we think the exceptions are without merit.

No Error.

Cited: Eames v. Armstrong, 142 N..C., 514; Elks v. Hemby, 160
N. C, 23.

PITTINGER, EX-PARTE.
(Filed 18 September, 1906.)

Partition—Value—Consent Decree—Endorser—Surety—~Subrogation.

1. Where a decree of confirmation in a partition proceeding of land recited
that certain personalty of G was sold with the land with the under-
standing that if it became necessary for the receiver of G to sell gaid
personalty to pay the debts of G, that the purchaser should be credited
with the value of said personalty, the purchaser is entitled to be cred-
ited with the actual cash value of said personalty at the date when
it was sold for cash by the receiver, and neither the price it brought
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when sold for cash by the receiver for $350 nor the price it brought
when resold for $10,200 by the Court and paid for in the greatly
depreciated papers of G, is the criterion of its value.

2, Where, in a partition proceeding for land, it appears that a recital as to
-certain personalty was inserted in the decree of confirmation “by con-
sent of all parties,” and one of the tenants in common has taken
benefit under the degree by receiving part of the purchase-money, and
is now moving in the cause to collect the remainder, she is bound by
the recital in the decree. '

3. An endorser or surety who pays the indebtedness is subrogated to-the
rights of the creditor as against the property of the debtor.

Prrrrion for partition by Mrs. Lucy W. Pittinger and hus-
(86) band and Mrs. M. F. Harrison and husband, ex-parte, of a
certain tract of land known as Medoe Vineyard. An order
for sale was made and David Bell appointed commissioner to make
the sale. The land was purchased by Mrs. M. F. Harrison, at the
price of thirty thousand dollars. She paid one-fifth of the purchase-
money in cash and has paid the notes due 1 May, 1903, and 1 May,
1904, and has failed to pay a note for $4,800 maturing 1 May, 1905,
and also note in like sum due 1 May, 1906. There is also another
note for a like sum due 1 May, 1907. All these notes bear six per cent
interest from date thereof. _ .

This is a motion in the cause heard by the Clerk of the Superior
Court of Harrrax, made on behalf of Mrs. Lucy W. Pittinger for a
resale of the land to pay the unpaid purchase-money. The Clerk
denied the motion, and Mrs. Pittinger appealed to the Judge. The
matter was heard by Shaw, J., at chambers, at Halifax, on 8 June,
1906, who affirmed the order of the Clerk. From the judgment of his
Honor, Mrs. Pittinger appealed to the Supreme Court. ‘

Shepher & Shepherd, Mason & Worrell and George C. Green for
the appellant.
Travis, Dantel and Kitchin for the appellee.

Browx, J. The ground upon which' Mrs. Harrison resists payment
of the purchase-money is based upon certain statements in the report
of the commissioner and in the decree of confirmation. The report
of the commissioner states: “And the cooperage was to go to the pur-
chaser of said lands, with the understanding that if it should become
necessary for said cooperage to be sold by the receivers to pay the
debts of C. W. Garrett & Co., then and in that event the purchaser
of said lands should be credited on the purchase price for the value of
said cooperage.” '
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There is nothing in the original decree of sale authorizing

_ such action.of the commissioner, but in the decree of .confirma- (87)
tion of 11 June, 1902, appears the following clause: “And the ’
cooperage now in the cellar at said vineyard, by consent of all parties,
was sold with said lands, with the understanding that if it should be-
come necessary for the receiver of C. W. Garrett & Co., A. S. Harrison,
to sell said cooperage to pay the debts of the said C. W. Garrett & Co.,
then and in that event the value of said cooperage should be deducted
from the purchase price of said lands and property.”

If the cooperage was the property of C. W. Garrett & Co., no reason
is given as to why it was sold with the land. If it was the property
of Mrs. Pittinger and Mrs. Harrison, the record discloses no reason
why it should have thus been practically dedicated to the payment of
Garrett & Co.’s debts, as neither tenant in common was a member of
that firm. o

Mzys. Pittinger has not asked to have the report of sale and decree
of confirmation set aside. On the contrary, she has received her share
of so much of the purchase-money as has been paid and is moving in
the cause and under such decree to collect her share of the remainder.
Tt therefore requires no citation of authority to show that in pressing
her motion to collect the unpaid punchase-money Mrs. Pittinger is
bound by the action of the commissioner and the recital in the decree
of confirmation that it was -done by her consent. TIf the-action of the
commissioner was unauvthorized and the decree of confirmation made
without her knowledge and consent, Mrs. Pittinger should have taken
proper steps to have the sale and decree set aside. But she has taken
benefit under it by receiving part of the purchase-money, and is now
moving in the cause to collect the remainder,

The cooperage referred to. consisted of about 100 empty casks, 15
fermenting tanks, pipes, ete. It appears that the cooperage was taken
by the receiver of Garrett & Co., and sold to pay the debts of that
insolvent firm. In her afidavit Mrs. Harrison places the value (88) -
of the cooperage at $5,000. At the receiver’s sale it brought
‘5350 It was resold by order Court and bid off by Paul Garrett at the
price of $10,200.

A schedule of the crechtors of C. W. Garrett & Co. is set-out in thé
record. The name of Paul Garrett does not appear among the number,
but the receiver reports that Paul Garrett owns all the indebtedness
except $86.62. What he paid for it does not appear. But the record
shows that said debts were worth much less than their face value.
The price bid by Paul Garrett was not paid in money, but by this
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insolvent paper, which he had ev1dently bought up for the purpose
and probably at large discount.

Mrs. Harrison claims the right to have the $10,200 credlted on the
purchase-money notes. Mrs, Pittinger replies that Mrs. Harrison
is endorser upon some of the notes of C. W. Garrett & Co., and that
she should be required to pay these before the cooperage money can be
so applied. This cannot avail Mrs. Pittinger, because the cooperage
is regarded in the decree and was sold as the property of C. W. Gar-
rett & Co., and if Mrs. Harrison as. endorser or surety had paid the
notes she would be subrogated to the rights of the creditors as against
the property of C. W. Garrett & Co. But we think it- would be rank
injustice, and neither within the letter nor spirit of the langauge of
the decree, to hold Mrs. Pittinger bound by the sum which Paul Gar-
rvett saw fit to bid for the cooperage when he knew he could pay for it
in the greatly depreciated paper of C. W. Garrett & Co. That sale is
no more a criterion of its value than the first sale when it was sold for
cash and brought only $350.

We are of the opinion that Mrs, Pittinger, under the terms of the
decree, is responsible for one-half of the actual cash value of the co-
operage at the date when it was sold by the receiver, and no more.

This cause is therefore remanded to the Superior Court of
(89) Halifax County with leave to Mrs. Pittinger, upon ten days’
notice to Mrs. Harrison or to her attorneys, to move at chambers
before the resident Judge of the Second Judicial District, at a time
and place therein, or before the Judge holding the courts of said dis-
trict, that his Honor find the fact as to what was the actual cash
value of such cooperage, and that his Honor certify said finding to the
Olerk of the Superior. Court of Halifax County to the end that the
half of the purchase-money belonging to Mrs. Pittinger be credited
with one-half of such cash value as of the date when said cooperage
was sold by the receiver and the sale -thereof confirmed. Whatever
sum may then remain due Mrs. Pittinger upon the notes due 1 May,
1905, and 1 May, 1906, now past due, Mrs. Harrison shall be required
to- pay, or, in default thereof, the proper order of sale shall be entered
by the Clerk of the Superior Court of Halifax County.

The order of the Clerk and Judge is reversed, and the cause re-
~manded to be proceeded with in accordance with this opinion. '

Reversed and remanded.
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CRADDOCK v. BARNES.
(Filed 25 September, 1906.)

Practice—~Special Instruction, When Submitted—Eserow—~DeZivem—-
Conditions.

1. Where, at the clogse of the testimony, the Court at once adjourned until
the next day, and at the opening of the Court the next morning the
appellant tendered in writing certain special instructions, it was error
in the presiding Judge to refuse to consider them.

2. Revisal, sec. 538, provides that counsel shall reduce their prayers for
‘special instructions to writing, without prescribing any specified limit
as to the time when they shall be presented to the Court, and the
words in sec. 536, that a request to put the charge in writing must
be made “at or before the close of the evidence,” should not be read
into sec. 538. )

3. The time within which special instructions should be requested must
be left to the sound discretion of the presiding Judge, and this Court
will be slow to review or interfere with the exercise of that discretion;
but he should so order his discretion as to afford counsel a reasonable
time to prepare and present their prayers.

4. After the argument commences, counsel will not be permitted to file
requests for special instructions without leave of the Court.

5. The title of the grantee under a deed in escrow is a legal and not an
equitable one, and especially so if the deed was rightfully delivered
to him. . .

6. An escrow is effective as a deed when the grantor relinquishes the pos-

’ gsession and control of it by delivery to the depositary, and it passes
the litle to the grantee when the condition is fully performed, without
the necessity of a second delivery by the depositary; and it may, by
a fietion of law, have relation back to the date of its original execu-
tion, or deposit, when necessary for the purpose of doing justice or of
effectuating the intention of the parties.

7. The grantor in an escrow cannot add any condition not existing when the
deed was placed in escrow, nor can he refuse to accept a tender of
compliance with the true condition and thereby defeat the grantee's
right to the deed, or prevent transmutation of possession and. title.

Proceepine, for partition by H. D. Craddock against Pris-
cilla Barnes, heard by Shaw, J., and a jury, at the Fall Term, (90)
1905, of WasmINGToN, upon issues transferred from the Clerk.

There was evidence for the plaintiff to the effect that the defendant
agreed to sell and convey to him a one-half undivided interest in a
tract of land for $300, and that in addition to the payment of this
sum the plaintiff agreed to give the defendant “a ten-dollar dress and
one-half of the pine trees on the land and build a wire fence on her
part of the land.” That defendant signed and sealed a deed for the
one-half interest to the plaintff and delivered the same to D. E.
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Woodley upon condition that when the purchase-money, that
(91) 1is, the $300, was paid to him (Woodley) he should then de-

liver the deed to the plaintiff. There was a provision for the
application of a part of the money so paid to certain claims and the
payment of the balance to the defendant. Plaintiff paid the money to
Woodley and the latter tendered the balance, after reserving emough
for the outstanding claims, to the defendant, who refused to receive
it and directed him not to part with the deed; but, disregarding her
instruction, he did afterwards, and under the advice of the plaintiff’s
counsel, deliver the deed to the plaintiff,

The defendant testified that the balance of the $300, after paying
- the claims, was to be paid to her before the deed was delivered to the
plaintiff. Also, that all the stipulations as to the purchase-money, the
dress, the trees and the wire fence were to be fully performed before
dehvery

It is stated that at the close of the testimony “the Court at once ad-
journed” un.l the next day, and at the opening of the Court the next
*morning, and as soon as the Judge took his seat on the bench, the
plaintiff’s counsel tendered in writing certain instructions which he
asked to be given to the jury. The Judge endorsed on them the fol-
lowing, “Handed up too late,” and refused to give or consider any of
them. Plaintiff excepted.

The Court charged the jury as to the law, to which- there was no
exception; but the charge was not sent up. Upon the issues submitted
the jury returned a verdiet for the defendant, and to the judgment
thereon the plaintiff excepted and appealed

W. .J. Leary for the plamtlff , -
W. M. Bond and H. S§. Ward for the defendant.

WaLkeR; J., after stating the case: The exception of. the plaiuntiff
is well taken. It was stated in the argument before us that the .

(92) ruling of the Court was based upon the assumption that a
prayer for special instructions must be submitted “at or before

the close of the evidence,” under Rev. secs. 536 and 538 (Code, secs.
414 and 415). This was erroneous. Section 536 rvequires that a re-
quest to put the charge in writing shall be made at or before the close
of the evidence, and sec. 538 simply.provides that counsel ghall reduce
their prayers for special instructions to writing, without preseribing
any specified limit as to the time when they shall be presented to the
Court. The two sections relate to subjects of a different kind and have
no such necessary connection with each other, nor are they so correlated
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as to require that they should be construed together and that the words
of sec. 536, namely, “at or before the close of the evidence,” should
be read into sec. 538,

There was good reason for the 1equnement that a request to have
the charge written should be made “at or before the close of the evi-
denge,” which does not apply to the provision of sec. 538 in regard
to special instructions. The Judge should have full time to prepare
and write out his general instructions, and due notice was therefore
demanded, as he cannot well wait until the argument is concluded and
the time has arrived for delivering his charge to the jury. But not
so much time is required for the consideration of special instructions,
already prepared and written. The omission to fix any definite time
for filing the request for special instructions in sec. 538, while such a .
provision, as to the request for a written charge, is found in sec. 536,
is cogent proof that the Legislature did not intend that the request
for special instructions should be made “at or before the close of the
evidence;” and we are not at liberty to insert in that section language

not to be found there and which will materially change its meaning.
The time within which instruction should be 1equested must

be left to the sound discretion of the Court, as in the case of (93)
many other matters of mere practice or procedure, and we will
be slow to review or interfere with the exercise of that discretion; but
the presiding Judge should, and we are sure he always will, so order
his diseretion as to afford counsel a reasonable time to prepare and
present their prayers. . Counsel should perform this duty to their
clients seasonably and Wlth a proper regard for the right of the trial
Judge to require that he should have reasonably sufficient time to write
" his charge and to consider the prayers for special instructions; and
what time is required by each must be determined by the nature and
exigencies of each case. ~

The Judge must wait until the evidence is closed in order that he
may understand the case and prepare his charge, and, likewise, coun-
sel cannot formulate their requests for instructions unless and until
they are possessed of the facts or have sufficient knowledge of the case,
as finally developed, for that purpose. The last piece of evidence may
change the whole aspect of the matter, and counsel therefore cannot
- well anticipate what will happen, and prepare special prayers before
the conclusion of the testimony or mutil they have had reasonable
time thereafter to do so. If they attempt to do so they may find at
last that all their work has been in vain. It follows that both Judge
and counsel must have adequate time to perform their respective func-
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- tions after the moment when they can first intelligently do so, subject
to the discretion of the Court as to how much time is required, which
diseretion should, of course, be fairly exercised.

We have ruled that if a party desires more specific instruetions than
- those given by the Court in its general charge, he must ask for them.
How can this be done if he is prohibited by statute from making a
request for special instructions after the close of the evidence and

without any discretion in the Judge to extend the time, or
(94) any right to consider them af that stage; for how can he know,
’ in advance of the close of the evidence, what principles of law
will be applicable, so as to embody them in specific instructions for
the guidance of the Court in preparing its charge? At any stage of
the trial the Judge should, necessarily, have the discretion to permit
special prayers to be handed up, in order that his instructions to the
jury may be made amply sufficient to cover every phase of the case.
Willey v. R. R., 96 N. C., 408. The reason of the thing and the very
nature and circumstances of trials alike preclude any other construe- -
tion of see. 538 than that we have indicated.

The learned Judge was misled, we have no doubt, as to his power
to extend the time, by the statement in several of the cases (which are
collected in Clark’s Code (3 Ed.), sec. 415, and note), to the effect
that special prayers must be submitted “at or before the close of the
evidence.” * This Court in using that expression had in mind the lan- -
guage of sec. 536 of the Revisal, formerly sec. 414 of The Code, and -
was not advertent to the fact that the same words were not used in
see. 538, formerly sec. 415 of The Code. It appears clearly from the facts
of those cases, that in none of them wak it necessary to decide that the
time for presenting special instructions was “at or before the close of the
evidence,” and did not extend to the opening of the argument. In each
of them, we believe, the request for special instructions was made un-
reasonably-late in the trial, after the argument had been begun and
long after the close of the evidence, and when it was impossible for the
Judge to give them proper consideration.

But however all this may be, we hold in the case at bar that no
opportunity was given counsel to submit his prayer. The Court ad-
journed “at omnce” at the close of the evidence, and the request for

instruetions was made at_the earliest moment of the next day.
(95) The plaintiff’s counsel was not directed to file them during the
recess, so that unless he was in time, we must hold that counsel
should prepare their requests for special instructions within the very
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instant of time that may sometimes elapse between the close of the
evidence and the beginning of the discussion before the jury, and this
would be mentally and physically impossible. We have not been en-
dowed with faculties that will move with the celerity required for such
a purpose. But we think that if the words of sec. 536, “at or before
the close of the evidence,” had been inserted in sec. 538, they would
mean at some time not later than the beginning of the argument by
counsel to the jury. The expression refers rather to the stage of the
trial. than to the particular moment of time when the evidence 1s
closed. This is the reasonable view, and under this construection of
the statute there was error in the ruling below. It is usually the case
that the argument follows immediately upon the close of the evidence;
but if a recess intervenes, we do not see why the Judge may not require
the prayers to be filed with him during the recess, provided sufficient
time be allowed for doing so. We can only say generally that his dis-
cretion should be exercised fairly and, perhaps, under the ecircum-
stances, liberally, with a view to a full hearing and the trial of cases
on their légal merits.

It is not our purpose fo disturb any rule of practice or any settled
construction of the statute, and we do not think that we have done so.
Our desire, though, is so to interpret the law as to preserve a due
proportion in the allotment of time between Court and counsel, with
respect to this matter, as will execute the true intention of the Legisla-
ture, as we preceive it to be, and conduce to the fair and intelligent
trial of cases. Reasonable time is what counsel are entitled to have,
but, as to what this time shall be will depend very much upon the cir-
cumstances of each case, the determination of the question must needs
be subject to the sound legal discretion of the Court, which will
not be revised here, except in those instances where this Court (96)
will ordinarily review the exercise of judicial discretion. After
the argument commences, counsel will not be permitted to file requests
for special instructions without the leave of the Court.

Tt was suggested that the plaintiff had proved only an equitable
title and had not pleaded it. We do not think so. His title under the
deed in escrow was a legal one, and especially so if the deed was right-
fully delivered to him. It was also argued,.though not in the brief,
that the prayers were immaterial. We have not set them out in’ the
case, because it will suffice to say that we do not concur with counsel,
but on the econtrary, we hold that at least some of them are germane
to the matter in controversy.

Before taking leave of the case it may be well to refer to the general
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question involved in it. Some courts hold that an eserow does not
take effect as’a fully executed deed until there has been a rightful de-
livery to the grantee; but the logical position approved in a number of
authorities is that it is effective as a deed when the grantor relinquishes
the possession and control of it by delivery to the depositary, and it
passes the title to the grantee when the condition is fully performed,
without the necessity of ‘a second delivery by the depositary; and it .
may, by a fiction of the law have relation back to the date of its original

execution, or deposit, when necessary for the purpose of doing justice
or of effectuating the intention of the parties. 16 Cyec., 588; 11 Am.
and Eng. Enc. Law (2 Ed.), pp. 336 to 349; and this we take to be the
settled doctrine of this Court. Heall v. Harris, 40 N. C., 303; Eoe v.
Lovick, 43 N. C., 88; Kirk v. Turner, 16 N. C.,, 14; Baldwin v.
Maultsby, 27 N. C., 505; Newlin v. Osborne, 49 N. C., 157; Frank v.
Heiner, 117 N. C., 79; Robbins v. Rascoe, 120 N. C., 79.
In Hall v. Harrs, Pearson, J., thus states the true rule,
(97) which he says is deduced from the best authorities: “We are
satisfied from principle and from a consideration of the authori-
ties that when a paper is signed and sealed and handed to a third
person: to be handed to another upon a condition which is afterwards
complied with, the paper becomes a deed by the act of parting with
possession and takes effect presently, without reference to the precise
words fised, unless it clearly appears to be the intention that it should
not then become a deed, and this intention would be defeated by treat-
ing it as a deed from that time.” ’
It is therefore the performance of the condtion and not the second
delivery that gives it vitality as a deed sufficient to pass the title.

When the condition is complied with, the depositary holds the deed for
the grantee, the same as if it had been originally delivered to him as

. the latter’s agent, in which case the grantee would of course get the
title, and could by proper action compel an actual delivery by the
depositary. Steamboat Co. v. Moragne, 91 Ala., 610; 11 Am. and Eng.
Enc. Law (2 Ed.), p. 345; Bank v. Evans, 15 N. J. Law, 155; Hughes
. Thistlewood, 40 Kansas, 232; 16 Cyec., 588, and note; Bawm’s Ap-
peal, 118 Pa. St., 58. It was accordingly adjudged in Perriman’s case,
5 Coke, 84, that if a writing having the form of a deed is delivered
as an escrow and the condition be afterwards performed, it takes
effect by force of the first delivery and without any new delivery. So
in Wymark's case, 5 Coke, 75, it was held that when the condition is
performed the deed is effectual, and where the grantor got the deed
back into his possession, the grantee was permittd to plead the matter
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specially without showing the deed. Steamboat Co. v. Moragne, supra.
And conversely, if the grantor gets possession of the deed before the
conditien is performed, it is of no force and he can make no beneficial
use of it. In either case, the party has acted in his own wrong

and can avail nothing by attempting to take advantage of it. (98)
Sheppard’s Touchstone (6 Ed.), 57 and 59; Jackson v. Catlin,

2 Johnson, 248; Archer v Whalen, 1 Wend., 179.

But in this case the deed was actually delivered by the depositary to
the grantee, so that the only question is, Was the delivery rightfully
made? If the condition was that, when the sum of $300 had been
paid the deed should be delivered, and it was paid or duly tendered by
the grantee or his agent and the tender rejected, the condition was per-
formed and the delivery of the deed by Woodley was rightful; but if
the condition was that additional stipulations were to be performed be-
fore delivery, and they were not complied with, or tender of perform-
ance of them not made and refused, then it was wrongful, and the in-
quiry should be addressed to that matter. The defendant could not add
any condition not existing when the deed was placed in escrow, nor
could she refuse to accept a tender of compliance with the true condi-
tion and thereby defeat the plaintiff’s right to the deed or prevent
transmutation of possession and title. 11 "Am. and Eng. Ene. Law
(2 Ed.), 845; Baum’s Appeal, supra. If the condition was restricted
to the payment of $300, and did not include the performance of other
stipulations, which were merely a part of the consideration, the plain-
tiff’s failure to perform the latter would not affect his title to the land
or his right to the deed. '

The Court shonld have ¥eceived and considered the plaintift’s request
for special instructions, and in refusing to do so there was error,

New Trial.

Crarxk, C. J., concurring: The practice has been too long and too
well settled to be now questioned that “prayers for instructions must
be asked at the close of the evidence. They can be asked after-
wards only by leave of the Court.” Powell v. R. E., 68 N. C., 395; (99)
Davis v. Council, 92 N. C., 725; S. v. Rowe, 98 N. C., 629; Tay-
lor v. Plummer, 105 N. C., 56; Marsh v. Richardson, 106 N. C., 548;
Grubbs v. Ins. Co., 108 N, C., 472; Posey v. Patton, 109 N. C., 453;
Blackburn v. Fair, Ib., 465 ; Merrill v. Whitmere, 110 N. C., 867; Ward

v. Railroad, 112 N. C., 168; Luttrell v. Martin, Ib., 594; Marshall v.
Stine, Ib., 697; Shober v. Wheeler, 113 N. C,, 8370; 8. v. Hairston, 121
N. C, 579; and there are a great many others. Independent even of
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any statute, this requirement is too fair and necessary to prevent the
Judge being taken unawares by skillfully drawn prayers, or unskillful
ones, handed up to him too late to be thoroughly considered. He ought
to have the same time for considering prayers offered under Code, sec.
415, Rev, 538, as in preparing his written charge when requested under
Code, sec. 414, Rev. 536, 4. e., the whole time taken by counsel in argu-
ment.

T do not understand the opinion in this case to call in question this
long-settled and commendable practice, but merely to hold that when
the Court takes a recess immediately at the close of the evidence, the
prayers will be offered in time if asked before argument begins after
the reassembling of the Court. This is a reasonable construction and
is the only matter directly before us upon the exception in this-case for
refusal of the prayers offered by the appellant. '

Cited: Sutton v. Davis, 143 N. C., 485; Moseley v. Johnson, 144
N. C,, 278; Metal Co. v. R. R., 145 N. C., 297; Biggs v. Gurganus,
152 N. C., 176; Pritchett v. B. R., 157 N. C., 101; Board of Educa-
tion v. Development Co., 159 N. C., 164; Holder v. Lumber Co., 161
N. C, 178. :

WOODARD v. MILLING COMPANY.
(Filed 25 September, 1906.)

Appearance, General and Special—Agreement of Counsel—Practice.

1. Where, prior to the return day, counsel for plaintiff and defendant agreed
that the case should be heard before the justice on a certain date,
such agreement does not amount to a general appearance for the
defendant or waive any rights which could have been exercised had
he appeared on the return day. ’

2. The test for determining the character of an appearance is the relief
asked, the law looking to its substance rather than form; and where
the record shows that the appearance was made for the prupose of dis-
missing the action, it is a special appearance.

3. Where defendant’s motion to dismiss an action before the justice was
overruled, his counsel could then proceed with the trial, and did not
thereby abandon the right to have the justice’s ruling reviewed by
the Superior Court.

(100)  Action by Woodard & Woodard against Tri-State Milling
Company, heard by Jones, J., at the April Term, 1906, of
EparcomBE, upon appeal from a justice of the peace.
The following are the findings of the Superior Court:
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1. That summons was duly issued by the justice of the peace on 22
March, 1904, returnable on 25 March, 1904, and the same was re-
turned on the return day thereof by the constable with the endorse-
ment: “Defendant not to be found in the county.”

2. There was no affidavit suflicient to order the. publication of the
service of the summons, nor was there any order directing the publica-
tion of the summons, nor is there any record showmg there was a publi-
cation of the summons and warrant of attachment in the papers.

3. I find that the defendant’s attorney by correspondence agreed
with the plaintiff’s attorney that the matter should be continued
from 23 April, 1904, and come up for hearing on 18 May, 1904, (101)
at Whitakers, N. C. (See Exhibit B.)

4. That at the beginning of the trial on 13 May, 1904, W. O. How-
ard, attorney for the defendant, moved to dismiss the action for irregn-
larities in the proceedings, which motion was overruled and the cause
proceeded with. (Exhibit A.) ‘

5. There was no personal service, nor was there service by publica-
tion; but it was admitted that there was attempted service by publica-.
tion returnable 28 April, 1904,

From the judgment dismissing the action the plaintiffs appealed.

G. M. T. Fountain for the plaintiffs.-
W. 0. Howard for the defendant.

Brown, J. The counsel for plaintiffs admits the correctness of his’
Honor’s ruling, unless, as he contends, the defendant’s counsel entered
a general appearance before the justice of the peace.  Prior to the re-
turn day of 23 April, it appears that counsel for plaintiffs and defend-
ant, both of whom reside in Tarboro, some little distance from the
office of the justice of the peace, agreed that the case should be heard
before the justice on 18 May instead of 23 April. This agreement
wag made, doubtless, for mutual convenience, and we see nothing in it to -
indicate that counsel for defendant intended to enter a general ap-
pearance or to waive any right which could have been exercised had he
 appeared on 23 April. In the language of Mr. Justice Walker in Bul-

lard v. Edwards, 140.N. C., 647, “We would not give so strained and
technical a construction to his application for a continuance as to ex-
clude therefrom the idea that the plaintiff intended that the whole
matter and not merely the trial upon the merits should be continued
for hearing to a more convenient time.” Again: “We hold that
he could do on 2 February precisely what he could have done (102)
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on 26 January, and further, that he did not intend to waive any
of his rights,” p. 648. That case seems to be very much in point.

Agreements similar to the one made in this case are frequently made
outside of Court between counsel for their mutual convcmence, and
it cannot be supposed that either 1ntended.thereby to waive any legal
right his client possessed.

When the counsel for defendant appeared before the justice on 13
May he did not enter a general appearance. “The test for determining
the character of an appearance is the relief asked, the law looking to
its substance rather than form.” Scott v. Life Association, 137 N. C.,
518. Where the record shows that the appearance was made for the
- purpose of dismissing the action, it is a special appearance. Scott v.
Life Asscciation, supra. The character of the appearance is to be de-
termined by what the attorney actually did when he appeared in Court,
at the call of the case. 8 Cye., pp. 502, 509. The first act of the at-
torney before he entered any appearance was to move to dismiss the
action for irregularities in the proceedings. This conduct showed no
purpose to enter a general appearance, but was in fact a special ap-
pearance itself for a special purpose. The motion being overruled, the
attorney was warranted then in proceeding with the trial, and did not
thereby abandon the right to have the justice’s ruling rev1ewed by the
Superior Court.

Affirmed.

(103)
DUFFY v. INSURANCE COMPANY.

(Filed 25 September, 1906.)

Insurance—By-Laws—Notice of Assessments—Burden of Proof—Ewvidence.

1. A by-law of an assessment insurance company providing that notice may
be given members of assessments by mailing, properly addressed, is
valid and binding upon the members.

2. When the duty is imposed upon the company to mail the notice of assess-
ments, in order to sustain a forfeiture it must show affirmatively
that the mnotice was mailed, properly addressed, within the time
fixed.

3. The by-laws of such association when assented to by the members, as
provided in the charter, constitute the measure of duty and libaility
of the parties, provided they are reasonable and not in violation
of any principle of public law.

Whether a by-law is reasonable is a question of law for the Court.

A by-law of an assessment insurance company, providing that the certifi-
cate of the treasurer or bookkeeper shall be taken as conclusive
evidence of the fact of mailing the notice of the assessment, is unrea-
sonable and invalid.

oo
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6. In an action for the wrongful cancellation of an insurance policy, where
the policy contained a provision that mailing the notice, properly ad-
dressed, shall be sufficient notice of assessments, it was competent

, for the plaintiff to testify that he never received any notice of the
assessment for the failure to pay which the policy was cancelled.

Action by Charles Duffy, Jr., against the Fidelity Mutual Life In-
surance Company, heard by Jones, J., and a jury, at the October Term,
1905, of CravEN.

This action is prosecuted by plalntlff for the alleged wrongful can-
cellation of a policy of insurance by defendant, plamuff claiming as
damages the premiums paid and interest thereoh. Defendant admitted
the cancellation and justified by alleging that plaintiff having failed
to pay premium when due; the policy, by its terms, became void.

The controversy arises upon the question whether the notice
of the assessment was given to plaintiff according to the terms (104)
of the policy and by-laws of the association. The two issues
material to be considered in disposing of this appeal, are:

1. Was a notice of assessment of 1 July, 1903, which was payable
31 July, 1903, duly directed to the plaintiff at New Bern, North Caro-
lina, which address appeared at the time on the books of the company,
dep051ted on 1 July, 1903, postage prepald in the post-offie in Phila-
delphia? Answer: No.

2. Was the notice of 1 July, 1903, assessinent received by plaintiff
at his address in New Bern, N. C.? Answer: No.

It was in evidence that at the date of the policy, 12 April, 1883, and
by its terms the assessments were due and payable to Joel Kinsey,
trustee, at New Bern, N. C.; that payments were made to said trustee
until some time prior to 1 July, 1903, when the by-law was so amended
that the assessment became payable to the company in Philadelphia.
That after the change in the by-law, plaintifl made several payments
of assessments by sending same to Philadelphia.

Defendant introduced Art., V, sec. 9, of the by-laws, as amended,
as follows: “A printed or written notice directed to the address of a
member, as it appears at the time on the books of the association, and
deposited in the office at Philadelphia, shall be deemed a legal and suffi-
cient notice of mortuary calls and dues. A certificate made by the treas-
urer or bookkeeper showing such facts shall be taken and accepted as
conclusive evidence of the mailing of such notice.” ’

Defendant thereupon introduced a certificate made by O. C. Bosby-
shell, treasurer, stating that on 1 July, 1903, a notice of assessment, di-
rected to the plaintiff, was deposited in the post-office of the city Phila-
delphia, enclosed in an envelope postage prepaid, etc., concluding:
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“And this certificate the treasurer of said company, in con-
formity with the by-laws of the said association, which are
a part of said policy; and attached hereto is a true and correct
(105) transcript of the records of the company made at that time,
" showing the mailing of such notice, being the affidavit of the
mailing clerk,” ete.” Following this certificate is the affidavit of S. E.
Haines, clerk, who states that he has charge of the preparation and
mailing of notices for premiums upon policies issued by defendant.
That on 7 July, 1903, he deposited the notices referred to in certain
sheets attached, addressed to the persons named, ete. This affidavit
bears date 1 July, 1903, and attached thereto is a sheet showing notice
of assessment mailed to plaintiff at New Bern, N. C. There is no con-
troversy regarding the amount of the assessment,.
_ Plaintiff was asked the following question: “Did you ever receive
any notice or demand for the payment of assessment for 1 July, 1903 #”
Defendant objected; objection overruled. Defendant excepted. An-
swer: “I have never received a notice for July, 1903.”
The defendant requested certain special 1nstruet10ns, which are set
out in the opinion. The jury answered both issues in the negative.
From a judgment upon the verdict, the defendant appealed.

W. D. McIver and O.-H. Guion for the plaintiff.
Hinsdale & Son and W. W. Clark for the defendant.

Conwor, J., after stating the case: In the view which we take of
this appeal sevelal of the questions presented by the exceptions and
argued in the brief become immaterial.

The inquiry to which the first issue is directed lies at the threshold
of the controversy. The answer to that question, in our opinion, is
decisive of the case. The authorities cited by the learned counsel for
defendant fully sustain the validity of the contract contained in the
policy, declaring that by mailing the notice, properly addressed, to

the plaintiff, the defendant discharges its duty in that respect.
(106) The authorities are practically uniform in holding that a by-
' law of an assessment Insurance company providing that notice
may be given members of assessments by mailing, properly addressed.
is valid and binding upon the members. Yoe v. Mutual Ben. Assn., 63
Md., 86; Epstein v. Mutl. Aid Ben. Assn., 28 La. Ann,, 938; Niblack
Ben Soe sec. 260.

It is equally well settled that the by-laws of such association when
assented to by the member, as provided in the charter, constitute the
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measure of duty and liability of the parties, provided they are reason-
able and not in violation of any principle of public law. There was
evidence proper for the consideration of the jury tending to show
that Dr. Duffy knew of the change in the by-law by which the assess-
ment became payable in Philadelphia. - The authorities are uniformly
to the effect that when the duty is imposed upon the company to mail .
the notice, in order to sustain a forfeiture it must show affirmatively
that the notice was mailed, properly addressed, within the time fixed.
“The giving of the notice is a condition precedent, and good standing
is not lost by a failure to pay an assessment of which no notice was
given through the fault or misconduct of a supreme lodge, or society, or
its officers.” Niblack on Ben. Soc., sec. 257. In the absence of any
contract, or by-law, to the contrary, actual notice must be shown, not
only mailing, but-the receipt of the notice. But, as we have seen, the
parties here have contracted that mailing shall be taken as notice.
The defendant seeks to show conclusively by the certificate of the
treasurer that the notice was mailed, and excepts to the testimony of
plaintiff that it was not received. For the purpose of sustaining this
exception the defendant relies.-upon the by-law declaring that such
certificate shall be taken as conclusive evidence of the fact of mailing.

This contention presents the question whether the by-law so providing
is valid. There can be no question that a corporation may make

reasonable by-laws not inconsistent with its charter. “In its (107)
operation between the corporation and its members, a by-law,

in order to be valid, must not be unreasonable, oppressive or extor-
tionate.” 10 Cye., 357; Allnutt v. Sub. High Court, 62 Mich., 110.
Whether a by-law is reasonable is a question of law for the Court.
Ib., 358, S

A diligent investigation by the learned and industrious counsel for
both parties, and ourselves, fails to discover any authority or discus-
sion of the exact question presented by this appeal. The numerous
cagses sustaining contracts by which the parties agree to submit ques-
tions arising between them to arbitration, or to the estimate of one or
more pérsons chosen in advance, give us but little aid in the solution
of this question.

“By-laws restricting the right to sue in the courts are generally void.”
10 Cye., 361. ' :
" While the by-law relied upon by defendant does not in express terms
undertake to deprive the plaintiff of his right, in common with all
other citizens, to sue in the courts for redress of his grievance, the
practical effect of the right claimed to close the door to inquiry in re-
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speet to the controverted fact is to keep the promise to the ear and
break it to the heart. If one of the officers of the corporation may, by
an ex-parte unsworn certificate, conclusively close an inquiry into the
- fact, it would be an idle thing to go into court and impanel a jury,
only to be told that no evidence will be heard by them.

While courts will, and should, cautiously exercise the power of de-
claring contracts, solemnly made by parties, void as being unreason-
able, they should at the same time carefully scrutinize contracts the
purpose and effect of which is to prevent the citizen from having his
rights passed upon and enforced by the courts of the State, by the means

and methods which experience has shown to be best adapted
(108) to that purpose. It would seem that to sustain a by-law making

such certificate presumptive evidence is as far as the court
should go in that direction.

Without attributing to the officer any corrupt motive, we cannot fail
to recognize the truth, taught by experience, that those whose duty
requires the daily mailing of large numbers of letfers cannot retain
any personal memory of the particular letters mailed, and are com-
pelled to rely upon the record made by them at the time. Such record
should have, and always does have, great weight in establishing the
fact recorded. It has never been held that such records made by per-
sons engaged in private business are conclusive evidence of such facts.
Based upon reasons of public policy, certain public records import ab-
solute verity, and may not be contradicted; but such reasons do mnot
extend to private entries. The rules of evidence are relaxed to the
extent of permitting them to be introduced as entries, within well-
defined limitations. Ins. Co. v. Railroad, 138 N. C., 42; Greenleaf
Ev., sec. 120. To go beyond this and allow private corporations, by
means of by-laws, to make acts of their own officers conclusive evi-
dence, 1is, so far as our researches inform us, without precedent, ‘and
we thmk would be an unreasonable and dancrerous innovation upon
common right.

Tt will be observed that the by-law does not require the certificate
of the treasurer to state a fact within his own knowledge; he is mnot
required to certify that ke mailed the notice or that he saw some other
person do so; but may, as in this case he undertook to do, rely upon
the statemeént of an office boy or any other servant or employee of the
company. Certainly, to permit such certificate to have the conclusive
effect claimed would put every member of the defendant company in
the absolute power of the corporation.

Tt is said that there 1s a presumption, founded upon expe-
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ricnce, that a letter duly posted, prepaid and properly. ad- (109)
dressed, reaches its destination. The jury have found upon

the second issue that Dr. Duffy never received the notice. It appears
from the mailing-sheet that other notices mailed at the same time
were received. The only reasonable explanation of this condiiion of
the matter is that the notice was not mailed. The burden of proof was
.on the defendant to show the mailing. '

There is another view of the question upon which we think the testi-
mony was competent. If a by-law of this character were valid, it
ghould certainly be construed strictly and the certificate be required
to comply with its terms. After stating the facts in regard to the mail-
ing, the treasurer proceeds to say: “This certificate is made by me, the
treasurer of said company, in conformity with the provisions of the
by-laws of the said association, which are a part of said policy; and
attached hereto is a true and correct transeript of the record of the com-
pany made at that time, showing the mailing of such notice, being the -
affidavit of the mailing clerk, and one of the sheets referred to therein.”
Tt is thus made apparent that he is relying upon the affidavit of Mr.
Haines, which is attached to this certificate. "His statement, there-
fore, is based upon hearsay, and we are thus invited to make a second
departure from well-settled rules of evidence. To do so would further
endanger the rights of the members of the association.

We have carefully examined the numerous cases cited by counsel
for the defendent, and, as conceded by them, they do not decide the
question presented upon this record. The recognition by the courts, of
contracts to submit questions to arbitration, is based upon a principle
not applicable to this case.

We are of opinion that his Honor committed no error in admitting
the testimony of Dr. Duffy. The jury having found the fact against
the defendant’s contention, upon the first issue, it is unnecessary
to consider the other question discussed in the brief. The by- (110)
law relied upon is unreasonatle and invalid. Upon an exami-
nation of the entire record we find

No Error.
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TYNER v. BARNES.
(Filed 25 September, 1906.)

Fraud—Evidence—Purchaser for Value—Registration Act—Apz')eal and Brror.

1. In an action against two defendants to set aside a deed of trust for fraud,
where a conversation with one of the defendants, tending to show
fraud on the part of both was introduced without objection, and there
was no motion to strike it out nor to request that the same be confined
in its effect to the issue as to fraud on the part of the declarant; an ob-
jection to the validity of the trial on this ground is not open to the
other defendant. ‘

2. In an action to set aside a deed of trust for fraud, where there was evi-
dence tending to show that the deed of trust was not for the purpose
of securing a bona jfide debt, but that the whole transaction was a
colorable arrangement to secure a feigned debt with the design and
purpose to deprive the plaintiff of his security, a motion of nonsuit
was properly denied. ’

3. Where the jury found that the defendant, whose deed of trust was regis-
tered prior to the plaintiff’s deed older in date, was not a purchaser
for value, but a volunteer, it is not required to defeat the defendant’s
claim that there should have been any actual fraud on his part.

4. Our registration act, Revisal, sec. 980, for lack of timely registration only
postpones or subordinates a deed older in date to creditors and pur-
chasers for value. As against volunteers or donees, the older deed,
though not registered, will, as a rule, prevail.

Acrion by G. W. Tyner against Joseph Barnes and others, heard
by Shaw, J., and a jury, at the January Term, 1908, of NoRTHAMPTON.
There was evidence tending to show that on 22 January,

(111) 1900, the plaintiff sold and conveyed to Joseph Barnes a tract
- of land in Northampton County, and Joseph Barnes at the
same time executed to the plaintiff a mortgage to secure the purchase-
money. The plaintiff failed at the time to have the mortgage recorded;
that on 12 January, 1901, Joseph Barnes executed to the defendant
D. C. Barnes, trustee, a deed of trust on the same tract of land, the
deed purporting to secure a stated indebtedness of $75 to the defendant
W. 8. Ricks, and the deed was duly recorded shortly after its execu-
tion and before the registration of the mortgage exccuted to the plain-
tiff. When the alleged debt to Ricks matured, according to the pro-
visions of his deed, the trustee advertised the land, when the plaintiff
instituted the present action and obtained a restraining order, which
was continued to the hearing, and filed his complaint alleging that the
transaction between Barnes and Ricks was a frandulent contrivance
entered into for the purpose of cheating and defrauding the plaintiff
of his debt and security, and, as a matter of fact, there was no money
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or valuable consideration for the alleged indebtedness secured by the
deed of trust, but said deed of trust- was executed and taken on the
part of Joseph and D. C. Barnes and W. S. Ricks with intent to cheat
“and defraud the plaintiff.

The defendant denied each and all of these allegations, and alleged
that the debt was bona fide and the deed executed in good faith.

There were four issues responded to by the jury, and the verdict es-
tablished: (1) That the deed was executed by Barnes with intent to
cheat and defraud the plaintiff. (2) That the defendant Ricks pro-
cured the execution and registration of the deed with like intent. (3)
That the defendant Ricks advanced no money to Joseph Barnes before
receiving said deed. (4) Joseph Barnes had never tendered the plain-
tiff his debt. On the verdict there was judgment for the plaintiff, and
the defendant excepted and appealed.

B. B. Winborne for the plaintiff.
Peebles & Harris and Mason & Worrell for the defendants.

Hoxs, J., after stating the case: The only objection to the
validity of this trial, urged upon our attention by the appel- (112)
lant, was to a certain portion of the plaintiff’s testimony in
which he gave a conversation between the plaintiff and Joseph Barnes,
as follows: “Barnes told me that Ricks had said to him that he (Ricks)
had found out the plaintiff’s mortgage was not recorded, and that if
Barnes would give him a mortgage he (Ricks) would cut the plaintiff
out of his money.” The objection being that this was a declaration of -

. Barnes, not in the presence of Ricks and after Barnes had executed
the deed of trust securing the alleged indebtedness to Ricks.

The objection is-not well taken. The evidence was certainly com-
petent against Barnes, the declarant; and, besidés, no objection or ex-
ception to the testimony appears anywhere in the record or case on
appeal. It was not objected to when offered; there is no motion to
strike it out, and no request that the same be confined in its effect to
the issue as to fraud on the part of Barnes. The objection, therefore,
is not open to the defendant. Bridgers v. Bridgers, 69 N. C., 454;
8. v. Ballard, 79 N. C., 627; McKinnon v. Morrison, 104 N, C., 363.

We find in the record another exception to the refusal of the Judge
to dismiss the cause as on motion of nonsuit on the ground that there
is no evidence to show fraud sufficient for the consideration of the jury,
and this objection cannot be sustained. Without going into a detailed
statement of the testimony, we are of opinion that there is evidence
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tending to show that this deed of trust was not for the real purpose of
securing a bona fide debt, but that the whole transaction was a color-
able arrangement to secure a feigned or pretended debt with the design
and purpose to deprive the plamtlff of his security.
Apart from this, the jury in response to the third issue have
(113) found that Ricks advanced no money to Barnes as a considera-
tion for the note and deed of trust. The issue is not framed with
the scope or precision that is desirable, but, taken in connection with
the pleadings and the testimony, the verdict on the third issue was
evidently intended to mean, and by fair intendment could only mean,
that Ricks was not a purchaser for value, but a volunteer. If this is
true, it is not required to defeat his c¢laim that there should have been
any actual fraud on his part, and any error on that question would
be harmless. Our registration act, Revisal, sec. 980, for lack of timely
registration only postpones or subordinates a deed older in date to cred-
itors and purchasers for value. As against volunteers or donees, the
older ‘deed, though not registered, will, as a rule, prevail. There is no
error, and the Judﬂment Lelow is

Affirmed.

BUNN v. BRASWELL.
(Filed 25 September, 1906.)

Consent Judgment—Mortgagor and Mortgagee—Oonditional Sale—Statute of
Limitations—Pettion to. Rehear—Assignment of Errors.

1. The language of the consent decree that a final judgment rendered in
1888 by default for land is “so far modified as to declare that the
defendant has an equity to redeem the land,” coupled with the ad-
mitted fact of defendant’s prior possession, is .strong evidence that
the relation of mortgagor and mortgagee existed prior to 1888, and
that the decree itself creates by its very terms this relation, and
that it does not constitute a conditional sale.

2. Where the mortgagor and those claiming under him have been in con-
tinuous possession since the consent decree in 1889, the plaintiff
must show some payment or other fact that 'will bar the running of
the statute of limitations.

3. It is unnecessary to consider a broadside agsignment of error in a peti-
tion to rehear, “for that, granting the correctness of every legal
proposition laid down by the Court, and that its findings and inferences
of fact were supported by the record, yet the conclusion reached
by the Court in its opinion is erroneous.”

PrririoNn by the palintiff to rehear this cause, which was decided
at the Fall Term, 1905, and reported in 139 N. C,, 135.
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F. 8. Spruill for the petitioner.
Austin & Grantham in opposition.

Brownw, J. "The petition to rehear this case assigns two er-
rors in the opinion of the Court: 1. For that the Court in its (114)
application of the law to the faets of the case inadvertently
added to the facts which were agreed upon in the lower Court and
upon which the Court’s judgment was hypothecated, a finding of faects
not in the record and not actually existing, viz., that the relation of mort-
gagor and mortgagee subsisted between the plaintiff and the defendant
at the time of the institution of the action in ejectment in 1888.

2. For that, granting the correctness of every legal propostion laid
down by the Court, and that its findings and inferences of fact were
supported by the record, yet the conclusion reached by the Court in
its opinion is erroneous.

As to the first allegation, the learned counsel for the plaintiff are
themselves inadvertently inaccurate. In the well-considered opinion
delivered for the Court by Mr. Justice Connor no finding of facts is
made and none “added to the facts which were agreed upon in the lower
Court.” It will be observed upon reading the opinion that the writer
was reciting only the contentions of the defendant when he stated that
the declaration in the decree of 1889 “that the defendant has an equity
to redeem the land shows clearly that the relation of mortgagor and
mortgagee at that time and theretofore existed between the parties,
and not that he was by the judgment given such equity; that
the judgment was a recognition of the existence thereof.” (115)-

Upon a re-examination of the consent decree, we think there is
much upon its face to support the defendant’s argument. N. W.
Boddie had in 1888 recovered a final judgment by default for the land.
Why set it aside by consent and substitute in its place such an instru-
ment as the decree of 1889% It is not likely that Boddie would take
such a method of selling to Braswell a tract of land which the latter
had never theretofore had any interest in. Couple the language of the
consent decree with the admitted fact of Braswell’s prior possession,
and the inference is very strong that the relation of mortgagor and
mortgagee existed between the parties prior to 1888. Why use the
words “that said judgment (of 1888) is so far modified as to declare that
the defendant has an equity to redeem the land?” Where did the de-
fendant get his equity of redemption which the decree says he had at
that time? The plaintiff’s counsel say that the decree does not confer
any such equity and that the defendant never had it before. This argu-~
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ment is at variance with the plain language of the decree. The plain-
tiff contends that the decree is a contract to buy the land by the defend-
ant. the word “redeem” does not mean to “buy.” It means to “buy
back,” “to liberate an estate by paying the debt for which it stood as
security,” “to repurchase in a literal sense.” Black Law Dict., 1008.
It therefore follows that the defendant could not have an equity to
redeem the land unless he previously owned it. This argument is not
based upon any agreed facts, but upon the context of the decree itself.
If the decree was intended to constitnte a conditional sale of land which
the defendant did not previously own, then the words we have quoted
are very much out of place. “The right of redemption is an insepar-
able incident to a mortgage; while in the case of a conditional sale the
rights of the vendor are those expressly reserved to him by the
(116) agreement, and those only.” Thomas cn Mort. (2 Ed. ), sec. 82.
We do not deem it necessary to consider the second ground
of error in the petition to rehear. It is a broadside fired at the judg-
ment of the Court and points out no material point overlooked and no
material fact that escaped the Court’s attention, and cites no new
authority that is antagonistic to the conclusions reached by the Court,
iz., first, that the language of the decree is strong evidence that the
relation of mortgagor and mortgagee existed prior thereto, and, second,
that the decree itself creates by its very terms the relation of mort-
gagor and mortgagee. Wilcox v. Morris, 5 N. C., 117. Tt therefore
follows that the mortgagor, and those claiming under him, being con-
tinuously in possession since the decree, the plaintiff must show some
payment or other fact that will bar the running of the statute of limi-
tations.
Petition Dismissed.

GRIFFIN, EX-PARTE.
(Filed 25 September, 1906.)

Deeds—Advancements—Presumption—Parol Evidence—Recitals—
Consideration.

1. The doctrine of advancements is based on the idea that parents are
presumed to intend, in the absence of a will, an “equality of partition”
among their children; hence, a gift of property or money is prima
fecie an advancement; but this presumption may be rebutted.

2. Parol evidence is competent to rebut the presumption as to an advance-
ment arising upon the face of a deed and to show the real intention
of the parent,
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3. .The presumption of an advancement raised upon the words in a deed,
“in consideration of a gift,” is not rebutted in the -absence of evidence
that some substantial consideration passed and that it was not in fact
a gift nor intended as an advancement.

4 Where a father conveyed to his daughter four acres of land in considera-
tion of $25, the receipt of which was acknowledged, and the further
consideration that she pay to her father one-half the crops for ten
years, provided he should live ten. years, and there was evidence
_that she paid the $25 and delivered one-half the crops as stipulated,
and there was no evidence in regard’ to the value of the land, the
presumption arises that the conveyance was a sale, and not a gift
or advancement.

- B. A recital in a deed that the consideration was paid, in the absénce of any
testimony to the contrary, would control, and the status of th: parties
be the same as if the *payment of the recited consideration was
proven.

SeeciaL -PROCEEDING by Della Griffin and others, ex-parte,
heard on appeal from the Clerk of Nasm, by Jones, J., by con- (117)
sent, at chambers, at Wilson, N. C., on 26 February, 1906:

From the judgment rendered the petitioner, Henrietta Robbins,
appealed.

F. A. Woodard, Battle & Cooley and B. T. Barnhill for Henrietta

Robbins.
T. T. Thorne for Mahala Farmer.

Conw~or, J. This is a special proceeding for the purpose of having
partition of the lands which descended to petitioners as the heirs at
law of their father and grandfather, John J. Sharp, deceased.

The only question presented on the appeal of petitioner Henrietta
Robbins for our decision relates to the exception to his Honor’s ruling
upon the claim made by the other petitioners in regard to advanceménts
alleged to have been made to her.

It appears from the record that the ancestor of the petitioners on
81 March, 1888, “in. consideration of a gift to Henrietta Lancaster,”
since married to petitioner Robbins, conveyed to her for life and then
to her children a small parcel of land, the value of which is not shown.

There was evidence tending to show the circumstances under
which the deed was exeented which we do not deem necessary to (118)
set forth. Pearson, C. J., says: “The doctrine of advancements
is based on the idea that parents are presumed to intend, in the ab-
sence of a will, an ‘equality of partition’ among their children; hence,
a gift of property or money is prima facie an advancement, that is,
property or money paid in anticipation of distribution of his estate;
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but surely this presumption may be rebutted,” ete. James v. James,
76 N. C., 331 (the word “not” is omitted in the quotation from the lan-
guage of the deed, both in the headnote and in the opinion. This is.
manifest; otherwise the conclusion is a non sequitur). In Harper v.
Harper, 92 N. C., 300, the principle announced in James v. James
is approved, and it is further said that parol evidence is competent to
rebut the presumption arising upon the face of the deed and shows the
real intention of the parent; that the introduction of such testimony does
yot contravene the rule prohibiting the contradiction by parol of a
recited consideration, but may be heard for the purpose of showing the
intention of the parent. These cases are.followed in Kiger v, Terry,
119 N. C., 456.

The question is not whether the presumption raised upon the recited
consideration may be rebutted, by showing merely a valuable considera~
tion understood in its technical sense, but whether some substantial
consideration passed, and that it was not in fact a gift nor intended
as an advancement. Considered from this point of view, wé do not
think the testimony, accepting it as true, rebutted the presumption
raised upon the words “in consideration of a gift.” The exception in
respect to the deed of March, 1886, cannot be sustained.

On 24 March, 1905, Mr. Sharp executed a deed conveying to Mrs.
Robbins four acres of land “for and in consideration of twenty-five

dollars to him paid by the said Henrietta Robbins, the receipt of
(119) which is hereby acknowledged, * * * and the further con-

sideration, that the sald Henrietta Robbins pay to the said
John J. Sharp for the term of ten years from the date of said deed,
providing the said J. J. Sharp shall live ten years from the date of said
deed, one-half of all the fruits and crops that shall be raised on said
lands.”

There was uncontradicted testimony that she paid the recited con-
sideration of $25 and delivered one-half the crops made during the
year 1905. Mr, Sharp died during the fall of that year. There was
no evidence in regard to the value of this land. Adopting the same
principle invoked in regard to the other deed, the presumption arises
that the conveyance of March, 1905, was a sale and not a gift, and
there is therefore no presumption that it was an advancement. We find
nothing in the testimony tending to rebut this presumption. The ap-
pellee says that the testimony of Mrs. Robbins jhat she paid $25 for the
land conveyed 24 March, 1905, is incompetent by reason of sec. 590 of
The Code (Rev., sec. 1631). The record shows no exception to its
introduction. If, however, it had bheen excluded, the recital that the
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consideration was paid, in the absence of any testimony to the con-
trary, would control and the status of the parties be the same.

We think the Clerk ruled correctly that the value of this land was
not to be charged to Mrs. Robing as an advancement, hence the excep-
tion to his Honor’s ruling in that respect must be sustained. As the
parties have agreed upon a method of ascertaining the value of the
land for which the appellant must account, the judgment must be so
modified that when the amount is fixed she will be charged therewith,
and further proceedings had in accordance with the rights of the par-
ties and the practice of the Court. Each party will pay her own cost
in this Court. The judgment is '

Modified and Affirmed.

Cited: Thompson v. Smith, 160 N. C., 258.

(120)
¢ : RUFFIN v. RAILROAD.

(Filed 25 September, 1906.)

-Contributory Negligence—Issues—Harmless Error—Instructions—Continuing
Negligence — Negligence — Question for Jury— Railroads — Station Plai-
forms—Reversal o Train—Damages Recoverabdle.

1. While it is the better practice to submit an issue in regard to contribu-
tory negligence, when pleaded, and there is evidence to sustain the
plea, the omission to submit the issue is not reversible error, where
the Court fully explained to the jury the several phases of the testi-
mony relied upon to show contributory negligence and it was apparent
that defendant had been given the benefit of such testimony, with
its application.

2. The expression, “he cannot recover,” should not be used in an instruc-
tion; but the instruction should conclude in directing the jury to
answer the issue accordingly as they find.

3. An instruction that if the jury find that on the night of the alleged injury °
the plaintiff was under the influence of liquor, and that was the cause
of his failure to get off on the right side of the train, and thereby
dwrectly contributed to his own hurt, the plaintiff would be guilty
of contributory negligepce, and they would answer the first issue
“No,” is not prejudicial to the defendant in the use of the word
“directly” instead of “proximately.”

4. An instruction that the defendant’s failure to have. sufficient lights upon
their wharf, upon which passengers are invited to alight, would con-

- stitute continuing negligence, it is continued during the landing and
delivering passengers; and -if they should find that the failure of
defendant to keep such lights was the proximate cause of the plain-
tiff’s injury, and he would not have been injured if there had been
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sufficient light to enable him to pass safely over the pier, provided he
used reasonable care and diligence, they would answer the issue “Yes,”
is not prejudicial to the defendant by the use of the words “continu-
ing negligence,” taken in connection with the context.

5. A prayer, in which the Court is asKed to instruct the jury that if they
find certain facts grouped therein there was no negligence, is objec-
tionable, unless all the material eléments of the case be included,
because it excludes from the jury the duty of drawing such reason-
able inferences as the testimony would justify.

6. Since the decision in Russell v. Railroad, 118 N. C., 1098, this Court has
uniformly treated negligence as a question of fact for the jury, with
certain exceptions.

7. A railroad company must provide °afe exits and reasonably safe platforms
or facilities for entering and leaving cars.

8. When a railroad company makes a provision only on one side of its track
for passengers to leave its cars, and it is dangerous to leave on. the
other side, it is a question for the jury whether it is negligence for
the company not to have provided some means to prevent passehgers
from leaving on the wrong side, or to notify them not to do so.-

9. The reversal of a train in the night is well calculated and usually does

’ confuse passengers, and it would be but common prudence to notify
them thereof.

10. Where the plaintiff has been injured by the negligent conduct of the
defendant, he is entitled to recover damages for past and prospective
loss resulting from defendant’s wrongful and negligent acts; and
these may embrace indemnity for actual expenses incurred in nursing

. and medical attention, loss of time, loss from inability to perform
mental or physical labor, or of capacity to earn morey, and for actual
suffering of body or mind which are the immediate and necessary
consequences of the injuries.

Action by Thomas Ruffin against Atlantic and North Caro-

(121) lina Railroad Company, heard by Long, J., and a Jury, at the
) anuary Term, 1906, of CARTERET. :
This action is prosecuted by plaintiff for the purpose of recovering
damages for personal injuries sustained by him while a passenger upon
defendant’s train. Defendant denied negligence, and for further an-
swer alleged that the injury was “caused by the negligence of plain-
- tiff in that on the night in question he was under the influence of liquor
and thereby contributed to his own hurt, and that plaintiff failed to
act as a prudent man in alighting from said train.” Defendant tendered
an issue directed to plaintiff’s alleged contributory negligence, which his
Horor declined to submit, and defendant excepted. His Honor sub-
mitted the following issue: “Was plaintiff injured by defendant’s negli-

gence, as alleged?” together with an inquiry as to damages.
There was evidence tending to show that plaintiff went upon
(122) defendant’s train at New Bern, as a passenger, for the purpose
of going to Morehead City, thence by boat to Beaufort. He
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boarded the train at New Bern on the north side of the car. Before
reaching Morehead the train was turned around upon a “Y,” thereby
backing into Morehead. The custom, up to a short time before the
day of the injury, had been to pull into the depot. This was known
to plaintiff, but he had no notice of the change. Defendant main-
tained a pier at Morehead, running into and over the waters of Bogue
Sound. Passengers left the train on said pier, taking a boat to Beau-
fort. There was, upon the pier, an elevated platform between two rail-
road tracks; the platform was built for the accommodation of passen-
gers, with approaches leading to and from it. On either side of the
platform were trestles used exclusively for trains other than passen-
- ger. ' The spaces between the cross-ties on the trestles were open. There
was no evidence of negligence in the construction of the platform. There
was evidence tending to show that there were lights on the platform
side of the train, but none.on the ocean or south side. When. the train
backed upon the pier plaintiff left the car on that side, and after mak-
_ing one or two steps, fell between the cross-ties and was injured. He
did not know that the train had been turned around. He knew of the
conditions on the pier at Morehead. There was no railing on the plat-
form, or on the car, to prevent passengers alighting on the ocean side,
nor was he warned not to get off on that side. There was evidence that
plaintiff “was under the influence of liquor; not very much.,” The evi-
dence was conflicting in regard to plaintiff being directed to get off
on “platform side.” There was evidence that the same condition on
pier had existed foremany years. The evidence regarding sufficiency
of lights was conflicting. There were no lights on ocean side; pessen-
gers were not expected to leave the train on that side.

There were exceptions to his Honor’s ruling upon the ad-
mission of testimony and instructions given and refused, which (123)
are set out in the opinion. There was a verdict for the plain-
tiff. Judgment and appeal by the defendant.

D. L. Ward and M. DeW. Stevenson for the plaintiff.
C. L. Abernathy for the defendant.

Coxnogr, J., after stating the case: The defendant insists that his
Honor committed error in refusing to submit to the jury an issue in
regard to plaintiff’s alleged cortributory negligence. It was held in
Scott v. B. R., 98 N. C., 482, that when the Court fully explained to
the jury the several phases of the testimony relied upon to show con-
tributory negligence, and it was apparent that defendant had, in that
way, been given the benefit of such testimony, with its application, an
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omission to submit the issue was not reversible error. Since the deci-
sion of that case the statute was enacted requiring defendant to spe-
cially plead such negligence and thereby assume the burden of showing
it. Revisal, sec. 483. While we think it the better practice, and sug-
gest that the issue in regard to contributory negligence, when pleaded,
and there is evidence to sustain the plea, be submitted, we adhere to
what is said upon the subject in Wilson v. Cotton Mills, 140 N. C., 52,
and the cases therein cited.

Both sides submitted prayers for special instructions, several of
which his Honor gave. Among others, he instructed them as follows:
“1. If you should find that the defendant company ran its train wpon
the Y’ about a mile from its station at Morehead City, and reversed its
engine and cars and backed its train into Morehead City and to its termi-
mal at its pier, but informed the plaintiff that it had reversed its cars
aforesaid, this of itself would not make the defendant negligent. 2. If
you find from the evidence that the defendant company ran its cars upon
the Y, about a mile from its station at Morehead City, and reversed

-its engine and cars and backed its train into Morehead City and
(124) to its terminal at its pier without informing the plaintiff that

it had reversed its cars, and you still further find that the plain-
tiff in alighting from said train on the night of the alleged injury failed
to exercise the ordinary care of a prudent person in like circumstances
in alighting from said car, and did not look mor take notice of any
danger, then plaintiff could not recover. It was the duty of the plain-
tiff to have acted the part of a prudent person in getting on and off the
train, and if he did not act like a prudent person, then he cannot re-
cover, if such failure if found by you was the cause of his injury.”.
There can be no just criticism of the propositions involved in these
instructions. The expression, “he cannot recover,” should not be used.
The instruction should conclude in directing the jury to answer the
issue accordingly as they find. They clearly present the debated ques-
tions involved both plaintiff’s and defendant’s conduct.

He further charged: “3. If you find.from the evidence that on the
night of the alleged injury the plaintiff ‘was under the influence of
liquor, and that was the cause of his faliure to get off on the right side
of the train, and he thereby directly contributed to his own hurt, the
plaintiff would be gnilty of contributory nesligence, and you would
answer the first issue ‘No.” Even if the defendant were guilty of negli-
gence and the plaintiff was under the influence of liquor and intoxi-
cated and thereby contributed directly to his hurt, then the plainitff
cannot recover.’ :

Defendant excepts to the use of the word “d1rect1y” by his Honm in-
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sisting that it is not synonymous with “proximately.” Our attention
is called to several decisions in which it is held that the terms are not
synonymous. We can well understand that, in some cases, the testi-
mony may be such as to present the distinction urged by counsel, but
- in the connection in which it is used by his Honor we cannot think that
the jury could have been misled to defendant’s prejudice. It occurs
to us that plaintiff would have better cause to complain in this

respect than defendant. (125)

His Honor further instructed the jury: “4. It was the duty of
the plaintiff in alighting from the cars on the mght in question to look
and see if he were getting off on the right or wrong side, and if he
didn’t use the ordinary care of a prudent man, and falled to look before
alighting from the car, he could not recover if his injury is due to
such lack of eare, if you find that he did not use ordinary care. 5. The
defendants are only required to keep that portion of their platform
safe that is used exclusively for the accommodation of passengers; also,
they are required to keep in a safe condition the approaches leading
to said platform; that is to say, the way used by passengers in going
to and from said platform must be reasonable safe. 6. It is the, duty
. of the defendants to keep their pier in such condition as to make it
safe for the public to use it; that if the plaintiff was a passenger and
had a right to be on the Wharf and exercised reasonable care and dili-
gence, and was injured solely from a defect in the wharf, he is entitled
to recover, unless the defect was so hidden and concealed that it could
not 'be discovered by such examination and inspection as the construc-
tion, use and exposure of the wharf reasonably required; that it was
the duty of the defendants to take such a ‘degree of care of their pier
that those who had a lawful right-to go there copld do so without in-
curring danger to their persons, provided they exercise ordinary care
and diligence.”

While the sixth instruetion does not appear to be called for by the
testimony, there can be no exception to the general propositions con-
tained in it, and we do not see how the defendant could have been
prejudiced thereby. The instruction in regard to the duty of defend-
ant to keep lights upon their wharf, upon which passengers are invited
to alight, is clearly correct. His Honor told the jury that their failure
to have a-sufficient licht, if- they found that there was such failure,
would constitute continuing negligence, if it continued during
the landing and delivering-of passengers; and it they should (126)
find that the failure of defendant to keep such lights, if it did
so fail, was the proximate cause of the plaintiff’s injury, and he would
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not have been injured if there had been sufficient lights to enable him
to pass safely over the pier, provided he used reasonable care and dili-
gence, they would answer the issue “Yes.” The defendant criticises
this instruction because his Honor used the words “continuing neg-
ligence.” The criticism is based upon a misconception of the sense in
which the term is used. In Greenlee v. B. R., 122 N. C,, 977, and the
Iine of cases in which the doctrine of “continuing negligence” is ap-
plied, the negligence of the defendant in .failing to supply automatic
couplers is declared to be the causa causans of the injury, thereby ex--
cluding the defense of contributory negligence. The basis of the doc-
trine and its limitations are pointed out by Mr. Justice Hoke in Hicks
- v. Manufacturing Co., 138 N, C., 831. . His Honor expressly excluded
any such principle in this case, by telling the jury that the failure to
keep sufficient lights would entitle the plaintiff to a verdiet, provided
such failure was the proximate cause of the injury. His language
clearly shows that he used the term in its ordinary sense, that is, that
such negligence, although contmmng, was actionable only when it
became the proximate cause of the injury. We do not think that any
harm could have come to defendant by the ise of this language, taken
in connection with the context.

His Honor carefully excluded any suggestion that the failure to have
sufficient lights relieved the plaintiff of the duty to exerc1se due care
in alighting from the train. :

Defendant presented several prayers in which the Court was asked
to instruct the jury that if they found certain facts grouped therein
there was no negligence. This form of instruetion, unless all the ma-
terial elements of the case be included, is objectionable, because it

excludes from the jury the duty of drawing such reasonable in-
(127) ferences as the testimony would justify. In those jurisdictions

in which negligence is treated as a question of law, the facts
alone being for the jury, this is a proper form of instruction. . It was
50 held in this Court until the decision of Hinshaw ». B. R., 118 N. C.,
1047, and Russell v. R. R., Tb., 1098. In Emry v. B. R., 109 N. C,,
589, this doctrine was recognized and adhered to as the law. The opin-
ion of Merrimon, C. J., clearly announces and sustains the principle
that mneelicence is a question of law. The case was decided by a
divided Court. B

. In Russell’s case, supra, Mr Justice Avery, writing for a unanimous
Oourt overrules Emery’s case and adopts the Tule followed by the Fed-
eral courts and a large majority of the State courts, which treat, with
certain exceptions which he states, negligence as a question of fact for
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the jury. . These cases have been uniformly adhered to by this Court
in a number of decisions. In Twrner v. Lumber Co., 119 N. C., 387
(400), it is said: “The Court may submit issues of negligence with
the instruction that it is the province of the jury to say whether the party
whose conduct is in question has met the test rule of the prudent man.”
McCracken v. Smathers, Ib., 617. There are a large number of illustra- .
tive cases in our reports. When it is sought to apply the exception
to the rule, the facts being undisputed or found by the jury, and being
susceptible of but one reasonable inference, as in Neal v. B. R., 126
N. C., 634, and Bessent v. B. R., 132 N, C., 934, the Court may either
take the case from the jury and decide it as a question of law, or in-
struct the jury that if the fdcts are found which exclude any other
inference, to answer the issue accordingly.

In this case his Honor could not properly have given the instruction,
for several reasons. The testimony was not, in all respects, uncon-
tradicted, and the facts grouped in defendant’s prayers did not include
the several phases of the case.

The real question presented in this case is whether, upon
defendant’s own testimony in regard to the construction of the (128)
tracks upon the pier, the reversal of the train on the “Y” and
the danger of passengers alighting from the train on the ocean side,
there was not sufficient evidence of negligence to carry the case to the
jury under the rule of the conduct of the prudent man. We are of the
‘opinion that his Honor properly submitted the case to the jury.

The measure of duty imposed upon the carrier is thus stated in the
latest work on the subject: “It must provide safe exists and reason-
ably safe platforms or facilities for entering and leaving cars.” Moore
on Carriers, 612. “A railway company has not discharged its whole
duty to ;the passenger when it has provided a safe exist from its cars,
‘while at the same time there exists another way which is not safe, and
which is in sueh general use by its passengers as to induece the belief
that it is permitted in part at least for that purpose. Hence; when a
railroad company makes provisions only on one side of its track for
passengers to leave its cars, and it is dangerous to leave on the other
side, it is a question for the jury whether it is negligence for the com-
pany not to have provided some means to prevent passengers from leav-
ing on the wrong side or to notify them not to do so.” Fetter, Carriers,
p. 158. This statement of the law, which we approve, clearly carried
the case to the jury, and we think ’rhat in the light of all of the testi-
mony they came to a correct conclusion.

Experience teaches us that the reversal of a train in ‘the night is
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well calculated and usually does econfuse passengers, and it would be
but common prudence to notify them thereof. Again, when one side
of a car, at the depot, is a dangerous place to alight, the company
should have a porter, or some employee, to notify passengers not to
do so, or to use the simple contrivance of a gate on that side to be
. closed to the exit of passengers. Some such means to prevent injury is
but common prudence and should be used by carriers.
The defendant insists that to permit a recovery in this case
(129) would “impose upon railroads great expemse to protect their
passengers and require them to deal with grown people as with
children.” We cannot perceive any heavy or unreasonable burden
imposed by the rule of diligence prescribed by the law. The safety
of passengers should be the first consideration of all who engage in
the business of comrmon carriers.

His Honor instructed the jury in regard to the measure of damages
to which plaintiff would be entitled, as follows: “Where the plaintiff
has been injured by the negligent conduct of the defendant he is en-
titled to recover damages for past and prospective loss resulting from
defendant’s wrongful and negligent acts, and these may embrace in-
demnity for actual expenses incurred in nursing and medical attention, .
loss of time,.loss from inability to perform mental or physical labor,
or of capacity to earn money, and for actual suffering of body or mind
which are the immediate and necessary consequences of the injuries;
but in this case, as the plaintiff has not introduced evidence to show
what he paid for nursing and medical attention, or what his services
for loss of time were worth, you will only consider such damages, if any,
as he is entitled to recover for actual suffering of body and mind which
are the immediate and necessary consequences of injuries * sustained,
if you find by the greater weight of the evidence he was injured by
the negligent conduct of the defendant.” To this defendant excepts,
because his Honor stated that he gave the instruction as laid down in
Wallace ». R. R., 104-N. C., 449, and did not apply the law to the facts.
We think the instruction correct and not open to the criticism made
by the exception. We have examined the entire record and find

No Error.

C’zted Brown wv. R. R 147 N C., 138; Wagnerv B. R, Ib 329;
Kearney ». B. B., 158 N. C 527, 543
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ARRINGTON ¥. ARRINGTON,

ARRINGTON v. ARRINGTON.
(Filed 25 September, 1906.)

Reinstatement of Case—Practice.

A motion to reinstate a case upon the docket was properly denied, where it
appears that all matters in controversy were decided in an opinion
by tnis Court at kebruary Term, 1894, and the case was remanded
in order that judgment might be entered in accordance with the
opinion of the Court, and there was nothing presented which dis-
closes a necessity for reinstating the case.

Action by Pattie D. B. Arrington against J. P. and B. L.
Arrington, heard by Ward, J., at the May Term, 1906, of the (130)
Superior Court of VaNcE upon motion by p