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CITATION OF REPORTS 

Rule 62 of the Supreme Court is a s  follows: 
Inasmuch as  all the Reports prior to the 63d have been reprinted by the 

State, witk the number of the volume instead of the name of the Reporter, 
counsel will cite the volumes prior to the 63d N. C. as  follows: 

1 and 2 Martin 
Taylor & Conf. 1 as 1 N. C. 

1 Hayyood " 2 
2 " 3 
i and 2 Car. Law Re- ,, 
pository & N. C. Term 1 

1 Murphey '< 5 
2 " " 6 
X " " 7 
i Hawks 
2 " 

3 " 

4 " 

1 Devereux v w  " 12 
, 2 " " 13  

3 " " 14 
4 " 

" 
" 15 

1 " Ea. " 16 
- 
1 Dev. & Bat. Law ' " 18 
2 " " 19 
3 & 4  " " 20 
1 Dev. & Bat. Ea. " 21 

1 Iredell Law " 23 
2 " " " 24 
3 " " " 25 
4 " " " 26 

9 Iredell Law 
10 " " 

11 " " 
12 " " 

1 " Eq. 
2 " '< 
3 " " 

4 " "  
5 " " 
6 " " 

7 " " 

8 " " 

Busbee Law 
" Eq. 

1 Jones Law 
2 " "  
3 " " 

4 " " 

5 " " 

6 " " 
7 " " * ' " 

1 " Ea. 
2 " " " 
3 " " 

4 " " 
5 " " 

6 " " 

1 and 2 Winston 
Philips Law 

' Eq. 

In quoting from the reprinted Reports counsel will cite always the marginal 
(i, e., the original) paging, except 1 N. C. and 20 N. C., which are  re-paged 
throughout, without marginal paging. 



J U S T I C E S  
OF TITE 

SUPREME COURT OF NORTH CAROLINA 
FALL TERM, 1906 

CHIEF JUSTICE : 

WALTER CLARK. 

ASSOCIATE JUSTICES: 

PLATT D. WALKER, GEORGE 13. BROWN, JR., 
HENRY G. CONNOR, WILLIAM A. HOKE. 

ATTORNEY GENERAL: 

ROBERT D. GILMER. 

ASSISTANT ATTORNEY GENERAL : 

HAYDEN CLEMENT. 

SUPREME COURT REPORTERS : 

J. CRAWFORD BIGGS, 
( To .February Term, 1907). 

ROBERT C. STRONG, 
( From February Term, 1907 ). 

CLERK OF THE SUPREME COURT: 

TITOMAS S. EENAN. 

OFFICE CLERK : 

JOSEPH L. SEAWELL. 

MARSHAL AND LIBRA&IAN: 

ROBERT H. BRADLEY. 
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JUDGES OF THE SUPERIOR COURTS 
Name. District. County. 

GEORGE W. WARD. ................ .Firs t  .................... Pasquotank. 
ROBERT B. PEEBLES. ............... .Second .................. Northampton. 
0. H. GUION ....................... Third ................... Craven. 
CHARLES M. COOKE. .............. .Fourth ................. .Franklin. 
OLIVER H. ALLEN.. ................ .Fifth ..................... Lenoir. 
WILLIAM R. ALLEN. .............. .Sixth ................... .Wayne. 
C. C. LYON ........................ Seventh ................. Bladen. 
WALTER H. NEAL .................. Eighth .................. Scotland. 
J. CRAWFORD BIGGS. .............. .Ninth ...... , ........... .Durham. 
BENJAMIN F. LONG. ............... .Tenth ................... Iredell. 

. ERASTUS B. JONES. ............... .Eleventh ............... .Forsyth. 
JAMES L. WEBB. .................. .Twelfth ......... .*. ...... .Cleveland. 
W. 13. COURCILL. ................. .Thirteenth ............... Watauga. 
M. H. JUSTICE. ................... .Fourteenth ............. .Rutherford. 
FREDERICK MOORE ................. .Fifteenth ............... .Buncombe. 
GARLAND S. FERQUSON. ............. Sixteenth ...... .I.. ....... Haywood. 

SOLICITORS 
Name. District. County. 

HALLETT S. WARD. ............... .First .......... .b. ...... .Beaufort. 
JOHN H. KERR ..................... Second ................... Warren. 

...... CHARLES L. ABERNETHY. .......... .Third ......... .-.. .Carteret. 
CHARLES C. DANIELS. ............. .Fourth .................. .Wilson. 
RUDOLPH DUFFY .................. .Fifth ................... .New Hanover. 

. . . . . . .  ARMISTEAD JONES ................ .Sixth ........... #. .Wake. 
N. A. SINCLAIR.. ................. .Seventh ................, Cumberland. 

................. L. D. ROBINSON. .................. .Eighth .Anson. 
.................. AUUREY L. BROOKS. ............... .Ninth .Guilford. 

............. .................. WILLIAM C. HAMMER. Tenth .Randolph. 
................ S. P. GRAVES ...................... Eleventh Surry. 

.................. HERIOT CLARKSON ................ .Twelfth Mecklenburg. 
............... FRANK A. LINNEY. ................ .Thirteenth Watauga. 
............. J. F. SPAINHOUR. ................. .Fourteenth .Burke. 

.... ............... MARK. W. Bnowm. .......... .;. .Fifteenth .Buncombe. 
........... ............... THADDEUS D. BEYSON.. .Sixteenth .Swain. 



LICENSED ATTORNEYS 
SPRING TERM, 1907 

BARKER, JOHN R ........................................ Jone s. 
BONITZ, FRED W. ....................................... .New Hanover. 
BRUMMTTT, DENNIS G. .................................. .Granville. 
BRYAN, STEVEN C. ..................................... .Madison. 
CAPPS, BISMARCK ...................................... .Rowan. 
CARPENTER, JOHN G. .................................... Gaston. 
COCKE, NORMAN A. ..................................... .Mecklenburg. 
COCKE, PHILIP C. ...................................... .Buncombe. 
DAMERON, EDGAR S ...................................... Sampso n. 
FOUNTAIN, RICHARD T.  .................................. Edgecombe. 
FURR, THORNWELL G. .................................... .Iredell. 
GARLAND, JR., PETER W . .  ............................... .Charlottesville, Va. 
GARRETT, J. W. 0. ...................................... .Buncombe. 
GOODWYN, GEORGE T: ..................................... Scotland. 
HALL, JOHN W .......................................... Forsyt h. 
HAYNES, JOSEPH W ..................................... .Buncombe. 
HILL, ELI W ............................................ Wayn e. 
HOLDING, BENJAMIN T. ................................. .Franklin. 
HOLLOWAY, ALVIS C. ................................... .Harne~tt. 
HORNER, GUY T . .  ...................................... .Lynchburg, Va. 
HOYLE, KENNETH R.  ................................... .Moore. 
LASSLTER, BENJAMIN K.  ................................ .Granville. 
LILES, JOSEPH F .  ....................................... Edgecombe. 
LITTLE, JOSEPH W . .  .................................... .New Hanover. 

........................................ LOVE, WALTER B Unio n. 
LYON, OTTO D. ......................................... .Granville. 
LYON, TERRY A . .  ....................................... .Bladen. 
MCNEELY, ROBERT, N. ................................... .Union. 
MILLARD, LAVID R .  ..................................... .Buncombe. 
NOBLE, ALBERT M ....................................... .Johnst0 n. 
OUTLAW, NEEDHAM W.  ................................. .Wayne. 
PAIT, ALBERTUS H ...................................... Blade n. 
RAEFORD, SAMUEL W. ................................... .Buncombe. 
RAMSEY, JACOB C ....................................... .Madison., 
RUARK, JOSEPH W .  ...................................... .Brunswick. 
SCARBOROUGH, MORRIS M. ............................ , .. .Buncombe. 
SKINNER, B E N ~ A M I N  S ................................... Perquimans. 
SMOOT, WILLIAM B . .  ................................... .Rowan. 
THOMPSON, CHARLES M .................................. .Buncombe. 
WARREN, JULIEN K.  ....................................... Chowan. 
WIIITSON, SA~IUEL P .  .................................. .Buncombe. 
WINSTEAD, SAMUEL P .  ................................. .Buncombe. 
WINSTON, JAMES H ..................................... .Durham. 
WOODY, THOMAS K . .  ................................... .New Hanover. 
ZOLLICOFFER, DALLAS ................................... .Halifax. 
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CALENDAR OF COURTS 
TO BE HELD I N  

NORTH CAROLINA DURING THE FALL OF 1 9 0 7  AND THE SPRING OF 1 9 0 8  

SUPREME COURT 
The Supreme Court of North Carolina meets i n  the City of Raleigh on the 

. first Monday i n  February and the last Monday in August of every year . The 
examination of applicants for license to practice law. t o  be conducted in 
writing. takes place on the first Monday in each term . 

The Judicial Districts will be called in the Supreme Court in  the  following 
order: 

............................ First  District 
Second District . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . .  Third District 
. . . . . . . . . . . . . . . . . . . . . . . . . .  Fourth District 

. . . . . . . . . . . . . . . . . . . . . . . . . . .  Fifth District 

. . . . . . . . . . . . . . . . . . . . . . . . . . .  Sixth District 
. . . . . . . . . . . . . . . . . . . . . . . .  Seventh District 

. . . . . . . . . . . . . . . . . . . . . . . . . .  Eighth District 
. . . . . . . . . . . . . . . . . . . . . . . . . . .  Ninth District. 
. . . . . . . . . . . . . . . . . . . . . . . . . . .  Tenth District 

Eleventh District ........................ 
. . . . . . . . . . . . . . . . . . . . . . . . .  Twelfth District 

. . . . . . . . . . . . . . . . . . . . . . .  Thirteenth District 

. . . . . . . . . . . . . . . . . . . . . .  Fourteenth District 
Fifteenth District . . . . . . . . . . . . . . . . . . . . . . .  
Sixteenth .District ....................... 

Fall Term. 
1907 . 

August 26 
September 2 
September 9 
September 16 
September 23 
September 30 
October 7 
October 14 
October 21 
October 28 
November 4 
November 11 
November 18 
November 25 
December 2 
December 9 

Spring Term. 
1908 . 

February 3 
February 10 
February 17 
February 24 
March 2 
March 9 
March 16 
March 23 
March 30 
April '6  
April 13 
April 20 
April 27 
May 4 
May 11 
May 18 



SUPERIOR COURTS. 

Spring Terms date from January 1 to June 30. 
Fall Terms date from July 1 to December 31. 

-- 

(The parenthesis numeral following the date of a term indicates the num- 
ber of weeks during which court may hold.) 

FIRST JUDICIAL DISTRICT 
FALL TIRM, 1907-Judge 0 .  H. Allen. 
SPRING TERM, 1908-Judge Cooke. 

Beaufort-Oct. 2 1  (2 )  ; Dec. 2 (3)  ; 
Feb. 10 (2)  ; tApr. 20 (1 )  ; *Nay 1 8  

(3kurrituck-Sept. 2 (1 )  ; Feb. 24 (1 ) .  
Camden-Sept. 9 (1 )  ; Mar. 2 (1 ) .  
l'asquotank-Sept. I 6  ( 1 )  ; ?NOT. 1 8  

( 1 ) .  ?Jan. 13  (2 )  ; Mar. 9 (2) .  
~ k r ~ u i r n a n s - ~ e p t .  23  (1 )  ; Mar. 23 

( l k y n e l l ~ N o v .  4 (1 )  ; Apr. 27 ( 1 ) .  
D a r e N o v .  11 ( 1 ) ;  May 4 (1) .  
Hyde-Nov. 25 ( 1 ) ;  May 11 ( 1 ) .  

SECOND JUDICIAL DISTRICT. 
FALL TBRM, 1907-Judge W. R. Allen. 
SPRING TERM, 1908-Judge 0. H. Allen. 

Halifax-Aug. 19  (2 )  : Nov. 26 (2 )  ; 
* .~ i ,n  27 ( 1 ) :  ~ a r .  2 ( 2 ) :  June 1 ( 2 ) .  .. -. . - . 

~orthan&n-f~ug. '  5 ' (1)  ; Oct. 28 
( 2 ) .  $Jan. 20 ( 1 ) ;  Mar. 23 ( 2 ) .  

warren-sent. 16  ( 2 )  ; Feb. 10 (1)  ; 
June 1 5  (2 ) .  

Bcrtie-Sept. 9 (1 )  ; Nov. 11 (2 )  ; 
Feb. 17 ( I )  ; Apr. 27 (2 ) .  

I-Iertford-Aug. 12  ( 1 )  ; $Oct. 1 4  
(2 )  ; Feb. 24 (1 )  ; IApr. 20 (1 ) .  

THIRD JUDICIAL DISTRICT. 
FALT' TERM, -1907-Judge Lyon. 
SI'RING TERM, 1908-Judge W. R. Allen. 

Pitt-TAUS. 19  ( 2 )  ; Sept. 16  (2 )  ; 
TNov. 4, (2 )  ; ?Dee. 9 ( 2 )  ;. Jan. 1 3  
(2 )  ; ?Mar. 16  ( 2 )  ; Apr. 20 (2 ) .  

Craven-"Sept. 30 (1 )  . TOct. 7 ( 1 ) .  
+NOT. 18 (2 )  ; Web. 3 (1) ; 1-Feb. 16  
(1)  ; tApr. 6 (1)  ; *May 4 (2)  ; ?June 
8 (1) .  

Creene-Sopt. 2 ( 1 )  ; Dee. 2 (1 )  ; 
Feb. 24 ( 2 ) .  ?May 25 ( 2 ) .  

carterot-bct. 1 4  (1 )  ; Mar. 9 (1 ) .  
Jones-Oct. 28 (1 )  ; Mar. 30 (1 ) .  

. Pamlico--Oet. 2 1  (1 )  ; Apr. 13  (1) .  

FOURTIl JUDICIAL DISTRICT. 
FALL TERM, 1907-Judge Neal. 
SPRING TERM, 1908-Judge Lyon. 

Franklin-'Aug. 19 ( 1 )  ; tOct. 1 4  
( 2 ) ;  Jan. 20 ( 2 ) ;  Apr. 13  ( 2 ) .  

Wilson-Sept. 2 (1 )  ; Nov. 11 (2 )  ; 
*Dee. 16  (1 )  ; Feb. 3 (2 )  ; May 11 (1 ) .  

Vance-Sept. 30 ( 2 ) ;  Feb. 17  ( 2 ) ;  
May 1 8  (2) .  

Edgecornbe-Sept. 9 ( 1 ) ;  TOct. 28 

( 2 ) ;  Mar. 2 ( 1 ) ;  ?Mar. 30 ( 2 ) ;  
?June (2 ) .  

Mart~n-Sept. 16 (1)  ; Dec. 9 ( 1 ) ;  
Mar. 16  ( 1 ) ;  June 15 (1) .  

Nash->Bug. 26 ( 1 ) ;  NOV. 25 ( 2 ) ;  
?Mar. 9 (1 )  ; ?Mar. 23 (1 )  ; Apr. 27 
(2 ) .  

F IFTH JUDICIAL DISTRICT. - - 

FALL TERM, 1907-Judge Biggs. 
SrRssa  TERX, 1908-Judge Neal. 

Now Hanover-"July 22 ( 2 )  . *Sept. 
23 (1 )  ; tSept. 30 (2 )  ; tDec. '2 (1 )  ; 
*Jan. 20 (2 )  ; *Mar. 30 (1)  ; tApr. 6 

. ( 2 ) ;  ?May 25 ( 2 ) .  
Pender-Sept. 9 (2 )  ; Jan. 1 3  (1 )  ; 

Ma,r. 23 ( 1 ) .  
Duplin-hug. 26 (2 )  ; Nov. 1 8  (2)  ; 

Feb. 17 ( 2 ) .  
Sampson-Aug. 5 (2 )  ; Oct. 21 (2 )  ; 

Feb. 3 ( 2 ) ;  Apr. 27 ( 2 ) .  
Lenoir-*hug. 19 (1); iNov. 4 ( 2 ) ;  

Dcc. 9 (2 )  ; +Jan. 6 (1 )  ; Mar. 9 (2 )  ; 
?May 1 8  (1 )  ; *June 1 5  ( 1 ) .  

Onslow-July 15 (1 )  ; O d .  1 4  (1 )  ; 
Apv. 20 ( 1 ) .  

SIXTH JUDICIAL DISTRICT. 
FALL TERM, 1907-Judge Long. 
SPRING TRRM, 1908-Judge B~ggs.  

Ilarnett-Sept. 2 (1 )  ; ?Nov. 11 (2)  ; 
Fob. 3 ( 2 )  ; May 18 (1 ) .  

Johnston-Sept. 9 (2)  ; Dec. 9 (2 )  ; 
Mar. 2 (2 ) .  

Wake-*July 8 ( 2 ) ;  *Sept. 23 ( 2 ) ;  
tOet. 21 ( 3 ) .  "Jan.  6 (2 )  ; lFeb. 1 7  
( 2 ) .  "Mar. 2; ( 2 ) .  fhp r .  20 ( 3 ) .  

~ a y n e - ~ u ~ .  19' (2 )  ; Nov. 25 (2)  ; 
Jan. 20 (2 )  ; Apr. 6 ( 2 ) .  

SlWENTIl JUDICIAL DISTRICT. 
FALL TERM, 1907-Judge Jones. 
SPRING TERM, 1908-Judge Long. . 

Columbus-I July 1 5  ( 2 )  ; Sept. 2 
( 1 ) ;  Nov. 25 (1 )  ; Feb. 24 ( 2 ) ;  Apr. 

EIGHTH JUDICIAL DISTRICT. 
FALL TERM 1907-Judge Webb. 
SPRIXG TI&, 1908-Judge Jones. 

*For criminal cases only. TFor civil cases only. ZFor civil and jail cases. 
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COURT CALENDAR. 

Anson-"Sept. 9 ( 1 )  . +Oct. 7 ( 1 )  ' 
+Dee. 2 ( 1 ) .  *Jan. 1 3  ' ( 1 )  ; -FFeb. 16 
( 1 )  ; ?Mar. i (1)  ; *Apr. 1 3  (1 )  ; +May 
11 ( 1 ) ;  + June  8 (1 ) .  

Chatham-TAug. 5 ( 1 )  ; Nov. 11 
( 1 ) ;  Feb. 3 ( 1 ) ;  May 4 (1 ) .  

Moore--*Bug. 12  ( 1 )  ; +Sept. 1 6  
( 1 )  ; 'Nov. 1 8  ( 1 )  ; +Dee. 9 ( 1 )  ; +Jan.  
20  ( 1 )  ; ?Mar. 23 (1 )  ; *Apr. 20 (1 )  ; 
+May 1 8  (2 ) .  

Richmond-*Sept. 2 ( 1 )  ; TSept. 23  
( 2 )  ; *Jan. 6 ( 1 )  ; Mar. 30  (2 ) .  

Scotland-TO&. 2 1  ( 1 )  ; ?Mar. 9 
( 1 )  ; *Apr. 27 (1 )  ; June  1 (1 ) .  

Union-*July 29 ( 1 )  ; tAug. 1 9  (2 )  ; 
*Oet. 2 8  ( 2 )  ; "Jan. 27 (1 )  ; tFeb. 1 7  
( 2 )  ; *Mar. 1 6  (1 ) .  

NINTH JUDICIAL DISTRICT. 

FALL TERM, 1907-Judge Councill. 
SPRING TERM. 1908-Judae Webb. 

TENTH JUDICIAL DISTRICT. 
FALL TERM, 1907-Judge Justioe. 
SPRING TXRM, 1908-Judge Councill. 

Montgomery-Sept. 1 6  (2 )  ; *Jan. 20 
( 1 ) ;  +Apr. 1 3  (1 ) .  

Iredell-July 29 ( 2 )  Oct. 28 (2 )  ; 
J an .  27 ( 2 ) ;  May 18  ( 2 ) .  

Rowan-Aug. 26 ( 2 ) .  Nov. 1 8  (2)  ; 
Feb. 1 0  ( 2 ) ;  May 4 ( 2 j .  

navidson-Aug. 12  ( 2 ) .  TNov. 11 
( 1 ) ;  Feb. 24  ( 2 ) ;  TApr. 26 (1 ) .  

Stanly-*Jnlv 8 ( 1 ) .  TSept. 9 ( 1 )  ; 
*Jan. 1 3  ( 1 ) ;  ' t ~ a r .  9 ' (1) .  

Randolph-July 1 5  (2 )  ; Dec. 2 ( 2 )  ; 
Mar. 1 6  ( 2 ) .  

Davie-Sept. 30  ( 2 ) .  Mar. 3 0 ' ( 2 ) .  
Yadkin-Oet. 1 4  (2) ' ;  Apr. 27 (1 ) .  

ELEVENTH JUDICIAL DISTRICT. 

FALL TERM, 1907-Judge Moore. 
SPRING TERM, 1908-Judge Justice. 

Ashe-Oct. 2 1  ( 2 )  : June  1 ( 1 ) .  
Forsyth-*July ' 22  ( 1 )  ; ?kept. 9 

( 2 )  ; "Oct. 7 ( 1 )  ; i.Deo. 2 ( 2 )  ; *Feb. 
1 0  ( 2 ) ;  +Mar. 9 ( 2 ) ;  May 1 8  (2 ) .  

Rockingham-"July 29 ( 1 )  ; Nov. 4 
( 2 )  ; Feb. 24  ( 2 )  ; +June 8 ( 2 ) .  

Alleghany-Aug. 19  ( 1 )  ; Mar. 23 
,< ~ 

(1 ) .  
Caswell-Oct. 1 4  ( 1 )  ; Apr. 1 3  (1 ) .  
Snrry-TAog. 26 ( 2 )  ; Nov. 18  ( 2 )  

Feb. 3 ( 2 )  ; Apr. 20 ( 1 ) .  
Stokes-Sept. 23 (2 )  ; May 4 ( 2 ) .  

TWELE'TI-I JUDICIAL DISTRICT. 
FALL TERM, 1907-Judge Ferguson. 
SPRING TERM, 1908-Judge Moore. 

Mecklenburg-?July 1 5  ( 2 ) ;  *Bug. 
1 2  ( 2 )  ; *Sept. 23 ( 1 )  ; tSept. 30 (3 )  ; 
TNov. 25  ( 1 ) .  *Dee. 2 ( 1 ) .  +Jan .  1 3  
( 2 ) .  *Beb. 1 0 1 ( 2 )  ; tMar.  9 12)  ; *Apr: 
20 t i )  ; tApr.  27 ( 1 ) ;  *June  1 ( I ) ,  
+June  8 (1 ) .  

Cleveland-July 29 ( 2 )  ; Nov. 4 ( 2 )  ; 
Mar. 23  ( 2 ) .  

Gaston-Sept. 9 ( 2 ) ;  Nov. 1 8  (1 )  ; 
Feb. 24  ( 2 )  . May 1 8  (2 ) .  

~incoln-kept. 2 ( 1 )  ; Dec. 9 ( 1 )  ; 
Apr. 6 ( 1 ) .  

Cabsrrus-hug. 26 (1) ; Oct. 21  
( 2 )  ; Jan .  27 (2 )  ; May 4 (2 ) .  

THIRTEENTH JUDICIAL DISTRICT. 
FALL TERM, 1907-Judge Ward. 
SPRING TERM, 1908-Judge Ferguson. 

Wilkes-Bur. 5 ( 2 )  : iOct. 7 12) : 

Catawba-July 8 ( 2 )  ;'Oct. 28 (2 )  ; 
Feb 3 ( 2 ) ;  +May 4 ( 2 ) .  

Alexander-Sept. 23 (2 )  ; Feb. 17  
/I I 
L A , .  

Caldwell-Ang. 26 ( 2 ) ;  tNov. 25 
( 2 )  ; Feb. 24 (2 ) .  

M~tchell-I July 22 (2 )  ; Nov. 11 (2 )  ; 
Apr. 6 ( 2 ) .  

Watauga-Sept. 9 ( 2 )  ; Mar. 23 (2 ) .  

FOURTEENTH JUDICIAL DISTRICT. 
F.4LL TERM, 1907-Judge Peebles. 
SPRING TERM, 1908-Judge Ward. 

Yaneey-Sept. 2 ( 2 )  ; Mar. 23 ( 2 ) ;  
t J u n e  1 5  (11. 

M c D o w e l l ~ ~ u l y  22 ( 2 )  . Sept. . l 6  
( 2 ) ;  +Jan. 20 ( 2 ) ;  Feb. 1; (2 ) .  

Henderson-"Sept. 30  ( 2 ) .  PNov. 11 
( 2 )  ; "Mar. 2 ( 1 )  ; $May , 1 1 ' ( 2 ) .  

Rutherford-tAug. 19  ( 2 ) .  Oct. 28 
( 2 ) ;  .i.Feb. 3 ( 2 ) ;  Apr. 6 (2) :  

Pollt-Oct. 1 4  ( 2 )  ; Apr, 20 ( 2 ) .  
Burke-Aiig. 5 ( 2 ) .  +Dee. 2 ( 2 )  ; 

Mar. 9 ( 2 ) ;  +June  1 (i). 
FIFTEENTH JUDICIAL DISTRICT. 
FALL TERM, 1907-J~idge Guion. 
SPRING TERM 1908-Jndge Peebles. 

~ u n c o m b e L ~ u l y  29 ( 2 )  ; .+Sept. 9 
(6 )  ; Nov. 11 ( 2 ) .  tDec. 2 ( 2 ) .  Peb 3 
( 3 )  ; f&r. 9 (4)'; Apr. 20 (2)'; 1 - ~ a y  
25 (4 )  - ~ \ -, . 

Madiso~l-Aug. 12  ( 2 )  ; iOct. 28 
( 2 )  ; ?Jan. 20 (2 )  ; Feb. 24 (2 )  ; +May 
4 (2 ) .  

Transylvania-Ang. 26 (2)  ; Nov. 25 
( 1 )  ; Apr. 6 ( 2 ) .  

SIXTEENTH JUDICIAL DISTRICT. 
FALL TERM, 1907-Judge Cooke. 
SPRING TERM, 1908-Judge Guion. . 

Haymood-Sept. 23 (2 )  ; Jan .  27 ( 3 ) .  
Jackson-Oct. 7 ( 2 )  ; Feb. 1 7  ( 2 )  ; . . 

TNay 18 ( 2 ) .  
Swan-duly 22 (2)  ; Oet. 21  ( 2 )  ; ',',,,'$* 

Mar. 2 ( 2 ) .  
Graham-Sept. 2 ( 2 )  ; Mar. 1 6  ( 2 ) .  
Cherokee-Aug. 5 ( 2 )  ; Mar. 30  (2 ) .  
Clay-Sept. 16  ( 1 )  ; Apr. 1 3  ( 1 ) .  . 
Macon-Nov. 18  ( 2 )  ; Apr. 20 (2): 

*For criminal cases only. :]-For civil cases only. $For civil and jail eases. 
Compiled from the Court Calendar of A. B. Andrews, Jr . ,  of the Raleigh Bar. 
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CASES 

ARGUED AND DETERMINED I N  THE 

SUPREME COURT 
O F  

NORTH CAROLINA 
AT RALEIGH 

FALL TERM, 1906 

IN RE APPLICANTS FOR LICENSE. 

(Filed 27 November, 1906.) 

1. Under Revisal, ch. 5, an applicant for license to practise law who complies 
with the formal prerequisites prescribed by see. 208 is entitled to be 
examined, and if, on his examination he satisfies the Court of his com- 
petent knowledge of the law, he is entitled to receive his license, and an 
investigation into his general moral character is no longer required or 
permitted. 

, 2. Revisal, ch. 5, establishing the qualifications for applicants to practise law, 
is not unconstitutional as an unwarranted exercise of judicial power pro- 
hibited by see. 8 of the Declaration of Rights, nor as an unlawful attempt 
to- deprive the Court of its inherent power to direct and control the con- 
duct of attorneys who are its officers. 

3. The Legislature has the right to establish the qualifications to be required 
of one, to become a practising member of the bar by virtue of the police 
power which is vested in that body. 

I BROWN and WALK=, JJ., dissenting. 

HOKE, J. At the beginning of the present term, when the Court was 
about to enter on the examination of applicants for license to practise 
law, we found on file, signed by members of our profession, of high 
standing and deserved repute, protests against the admission of three of 
the applicants on the alleged ground that they did not have good moral 
characters. 

As the applicants were here, ready, we determined to proceed 
with the examination; and the question being of the fimt im- (2) 
portance, we took the same under advisement; and two of thma 
applicants having passed excellent examinations, the question of the 
protest is fairly presented. 
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After giving the matter our best consideration, the Court is of opinion 
that under the law,'as it now stands, Revisal 1905, ch. 5, an applicant 
for license who, on his examination, shall satisfy the Court of his compe- 
tent knowledge of the lax-, is entitled to receive his license, and that an 
investigation into his general moral character is  no longer required or 
permitted. Prior to the eniactment of this Revisal the lam was other- 
wise. 

Under the Code of 1883, the Re~ised  Code, and the Revised Statutes, 
it was provided : 

"That applicants for licenge shall undergo an examination before 
two or more Justices of the Supreme Court, and on receiving certificates 
from such Justice~s of their competent knowledge of the law and upright 
character, shall be admitted to practise in the courts.'' 

By cle~ar inference from the language of this statute, power is given 
the Court or Judges who acted in the matter, and perhaps the duty 
imposed, of satisfying themselves that the applicant's character was 
good. Under a rule or custom, the certificates of two practising attor- 
neys of good standing as to the character of the applicants were accepted 
as evidence sufficient ; but this w s  only prima facie, and on protest filed, 
as in this case, and under the former law, we think the Court would 
clearly have had the power to examine into the question. But under 
the Revisal, the sections controlling the question are as follows: 

Section 208: "Before being allowed to stand an examination each 
applicant must comply with the following conditions : 

"I. He  must be twenty-one years of age, or mill arrive at that 
(3) age before the time for the next examination. 

''2. H e  must'file with the Clerk of the Court a certificate of 
good moral character signed by two attorneys who practise in that 
Court. An applicant from another State may have such certificate 
signed by any State officer of the State from which he comes. 

"3. He  must deposit with the Clerk twenty-one dollars and fifty 
cents." 

And see. 207: "No person shall practise law without first obtaining 
license so totdo from the Supreme Court. Applicants for license &all 
be examined only on the first Monday of each term of the Supreme 
Court. A11 examinations shall be in writing, and based upon such 
course of study and conducted under such rules as the Court may pre- 
scribe. A11 applicants who shall satisfy the Court of their competent 
knowledge of the law shall receive license to practise in all the courts 
of this State." 

This statute presents no question, sometimes mooted by the courts, 
as to whether the certificates of the attorneys to the character of the 
applicapts i~s prima facie or conclusive.   his certificate, to be signed 
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by two practising members of the Court, is only a formal matter, k i n g  
the &atus of an applicant. When this is done, and the other prelim- 
inaries c)omplied with, see. 207 requires that the applicant shall be ex- 
amined, and if he satisfies the Court of his oompetent knowledge of the 
law he shall be licensed. 

The change from the former law is too pronounced to pa,- unnoticed, 
and the meaning too plain for construction. 

Says Black, in Interpretation of Laws, sec: 26: "The meaning of a' 
statute must finst be sought in the language of the statute itself." 

And further: "If the language is plain and free from ambiguity and 
expresses a simple, definite, and sensible n~eaning, that meaning is con- 
clusively presumed to be the meaning which the IRgislature in- 
tended to convey." 

And in Lewis's Southerland Statutory Construction (2 Ed.), 
(4) 

see. 267, it is said: "When the intention of the Legislature is so ap- 
parent from the face of the statute that there can be no question as to 
its meaning, there is no room for construction." 

It was not seriously contended in the able argument made by the 
protestants, in compliance with the request of the Court, that this change 
htas not been w~ought by the Revisla1 of 1905; but the validity of the 
statute is amailed on the ground that the same is unconstitutio~al, be- ' . 

cause- 
1. I t  violates se'c. 8 in our Declaration of Rights, to the effect that 

"the legislative, executive, and supreme judicial powers of the govern- 
ment should be kept separate and di,stinat." 

2. Seo. 12 of Art. IV, which ordains that "the Genepal Assembly 
slhall have no power to deprive the judicial department of any power or 
jurisdiction which rightfully pertains to it," etc. The argument being 
(a) that the admiseion of attorneys to practise is a judicial act, and 
the statute, requiring, as it does, th'at an applicant be admitted when 
found to have competent knowledge of the law, is an unwarranted exer- 
ckse of judicial power prohibited by see. 8 of the Declaration of Rights; 
( b )  that attorneys, when admitted, are officers of the Court, whose ap- 
pointment and conduct are under the control of the Court as one of its 
inherent powers, and the act is an unlawful attempt to deprive the 
judicial department of a power which of right belongs to it. 

We do not think, however, that either of these positions can be sus- 
tained. , 

True, i t  is generally held, uniformly, so far .as we have examined, 
that the admission of an applicant to the practice of the law is a judi-. 
cia1 act. 

I n  several decisions on this question a mandamus to control ( 5 )  
the action of an inferior court was denied by an appellant, tri- 
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bunal because the admission to the blar wals an act involving judicial dis- 
cretion, and that such discretion, as a rule, could not be directed by 
this writ. 

We do not deduce from this principle and these decisions, as some 
authorities have done, that because admission to the bar is in some sense 
a judicial act, "that a hgislature hlas no power, therefore, to provide 
that any person, possessing certain qualifications, must be admitted, as 
this would be to assume jhdicial power." 

I t  is well established and sustained by the weight of authority that 
the Legislature has the right to establish the qualifications to be required 
of one to bec~ome a practisingj member of the bar. 

As said in Ex parte Garland, 71 U. 8., !at p. 379 : "The Legislatare 
may undoubtedly prescribe the qwaIifioations for the office of an attor- 
ney, to which he must conform; as i t  may, whm i t  has exclusive juris- 
dktion, pmscribe qualifioations for the pursuit of any of the ordinary 
avoaatioms olf life." 

The right to establish such qnalifications rests in the police power- 
a power by virtue of which a State is authorized to enact laws to pre- 
serve the public safety, maintain the public peace and order, and pre- 
serve and promote the public health and public mor~als. 

Under oar system, and as a part of the governmental policy, this 
power is, in the fims$ instance, rightfully v&ed in the L~gidature. 
8. v..IMoore, 104 N. C., 714. 

And, subject to constitutional restrictions and limitlations, t~he Legis- 
lature ha~s the right to) prescribe the qualifications and avtabli~h the 
rules and n+plations under which its oitizens mray purme this or that 
clalling, pro!essional or otherwise. As stated in Cyc., vol. 4, p. 900 : 

"As attorneys are offieens of the Court, their admission is the exer- 
cise of a judicial. power resting with the courts. The Legislature, 

(6 )  however, may prescribe regulations and qualifications for the 
officg and have uniformly dlone SO.'' 

From the exisrtence of these two admitted and' well established prin- 
ciples we drlaw the conclusion that when a Legi'slature, by positive en- 
a~ctment, has presi~cribed the qualifications required to encable one to enter 
the legal proifession, and a citizen presents himself for examinlation and 
is +own to polsmss these qualifications, the courts must admit him. to the 
pactice of the law. We exercise our judicial funletions in d~termining 
whether the appliciant po'sisesses the required qualifications; and hem 
our power in the premises ends. To hold, as we are requested to Q 
here, that when a Legisl~ature has acted and established the qualifications 
which shall be required, the Court can go on and superadd otherbs, would, 
in effect, destroy the right adbitted to be in the Legislafure and uphold 
the Court in the exercise of legislative power. 

34 
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If a Legislature, having prescribed certain qualific~ations, should un- 
dertake to diiTect whether an appliclant did or  did nlot possess them, this 
might be an unconstitutional exemise of judicial power. But hot so 
here. *The Legislature has as&ablished a generial standard to which all 
applican't~s must conform, and hlas referred it to the Court tom decide 
whether, in any particular case, the requirement has been met. 

The principal test, then, by which the two powers are distinguished is 
complied with. The Legislature, in the valid exercise 09 the poliice 
plower, lays down a general rule. The judiciary applies the principle 
tio the plarticular case. 

Nor dlo we think that the statute in question withdraws from the 
cloartis any power which rightfully belongs to them. So far  as this 
Court is ooncmed, being now a conrt created by the Constitution, i t  
ha~s the constitutional power given to i t  and protected by that instru- 
ment; and, ae set forth in Art. IV, sea. 8 :  "The Supreme Court shall 
have jurisdiction to review, upon appeal, any decision of the courts be- 
low,.upon any matter of law or legal inference. And the juris- 
diction of said Court over 'issues of fact' and 'questions of fact' (7) 
shall be the same exercised by i t  before the adoption of the Con- 
stitution of one thousand eight hundred 'and sixty-eight; amd the Court 
shall have the powey to i~ssrue any remedial writs neqessary to give it a 
general supervision and control over the proceedings of the inferior 
omrts." Convention 1875. 

The plower here referwd to is generally undemtood to mean the 
power to hear and determine! eontroversiie1s between adverse litigants. 
Or, as said in People v. Chase, 165 Ill., p. 527: "Judicial power is that 
power which adjudiaates and proteots the rights and interests of indi- 
vidual citizas, and to tihat end conskrues and applies the laws." Cer- 
tainly, the legitslation in question interferes in no way with the powers 
granted to this Court by the Constitution which created it. 

It is urged, however, that the statute impairs or  destroys the inherent 
rights of the courts to admit and aontrlol the conduct of the attorneys 
who are its officers. 

Paming from the Supreme Court and the power and jurisdiction 
given and guaranteed i t  by the Conetitution, the power of the Legisla- 
ture over the matter in question would seem to be plenary; not only by 
virtue of the general power1s of legislation granted to i t  by Art. 11, see. 
1, of the Constitution, but under the very section to which the protest- 
ants appeal. I n  Art. IV, sea. 12, i t  is said: "That the General As- 
sembly shall have no power to deprive the judiciary of any poweir 
which actually belongs to it." The (metion further prescribes that the 
General Aslsembly shall allot and distribute that portion of the powey 
and jurisdiction which does not pertain to the Supreme Court among 
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other courts prescribed in the Clonstitution, or which may be established 
by law, in such m,anner as i t  may deem best, etc: 

+ 

Under this section the I.egisiature would seem to have the right, not 
only to prescribe the qualifications, but to determine the coups or 

agency whkh should pass upon them. 
( 8 )  I n  performing the duty of examining applicants and issuing 

licenses, we are not a d h g  (as a Supreme Court; certainly not in 
the exercise of oiur constitutional p m e m  We axe simply discharging a 
duty imposed upon us by the Legislature, which we would, no doubt, 
have the right to decline. We have heretofore done this work in olbedi- 
ence to this reasonable requirement on the part of the Legislature; partly 
following a custom which has been sanctioned by time and approved by 
trial; partly from our desire at all timas to do what we aaa to uphold 
the traditions and promote the intereshs of the profession to which we 
belong. 

If the Legislature sees proper to impose the duty on another court, 
oir to create one for the purpose, the admission. of attorneys being a 
judicial act under see. 8 of the article, the Supreme Court would have, 
no doubt, the right to supervise the procedure. But this would be in 
order only to ,see that t~he form and requirements of the lams addressed 
to this question are colmplid with and in acco~dlance with the principles 
set forth in this opinion. I t  is urged, however, that the statute impairs 
or destroys the inherent right of the Court to direct and control the oon- 
duct oif attorneyis who are its officers. 

There are deoisions which so express thsmdves on thkquestion; and 
if by inherent they intend to say-and this is all that most of them do 
say-that in the absence of legidation on the subject the courts have 
the powm to regulate and deaJ .with the m~atterls mentioned, this may be 
accepted. But if by inherent is meant that bhe power, to the extent 
claimed here, is one inherent because essential to the exisbnce of the 
Court and the proper exercise of its function~s, we do not think the p ~ s i -  
tion can be maintained. 

Why and how is it essential? 1 f  any attorney who has been admitted 
a,s a practising member of a court is presently so conducting himself 
that the Court finds it impo~ssible to properly adminider justice in some 

ease or eases being then considered, the question might be pre- 
(9)  sented. But how can the right to pass on an applicant's previous 

conduct or his character be considered als a power essential to a 
court's existence, when he hara never become an attorney or been given 
an opportunity to have his demeanor observed or considered? 

While the precise question has not been presented in this State, we 
axe not without anthority here which will aid us to a correct conclmion 
in this matter. 



N. Ce] FALL TERM, 1906. 

I n  Ex parte Schenck, 65 N. C., p. 353, the Court, in construing our 
statutes on contempt, held, "That the Act of April 4, 1871, declaring 
thlat no attorney who has been .duly licensed to practise law shall be 
ctisbaxred or deprived of his licenIw (and right to practie except upon 
conviction for a criminal offense, or after confession in open court, is 
~nstAtutiona1." And further: "The aforesaid act does not take away 
any of the inherent rights which are absolutely essential in the adminis- 
tration of justice.'' 

And in Kane v. Haywood, 66 N. C., p. 1, under graver circumstances, 
the same act wais upheld. 

I f  the power to disbar an attorney who is a swo8rn officer of the Court 
clan be taken away by the Legislature only after conviction or confec 
sion of crime, i t  would surely be competent f o ~  the Legislature to pro- 
vide for the ad~i~ssion of one of its citizens who has established the 
requisite qualifioatiom, and against whom there are cha~ges which rest 
only on report. 

The views we maintain on this question are supported, we think, 
by the best considered authorities. EIG park  Thompson, 10 N.  C., 355; 
1% re Cooper, 22 N. Y., 67; I n  re Robinsom, 131 Ma,ss., 376; Ex parte 
Yale ,  24 Gal., 241 ; X. v. Foreman, 3 Mo., 602 ; Freunde on Police Power, 
mas. 646 to 650. 

I n  Ex parte Thompson the power is treated as legisdative. I n  Ex 
parte  ale i t  is held, "That +he manner, terms and conditions of an 
.attorney's admission to practise, and ob his continuing in practice, as . 
well as his poiwem, duties and privilqas, are proper subjects of legisla- 
tive control to the same extent, and subject to the same limita- 
tions as any other profession or business that is directed or regu- (10) 
lated by statute." 

I n  In  re Cooper the Legislature had directed that applicants holding 
diplomas from Columbia College should be admitted, and the act was 
upheld and the admission required. 

I n  Ex parte iRobzlzson a womlan had offered 'for admission to the bar 
in Maslsachusetts, and was rejected because the statute had not so pro- 
vided. The question is treated throughout as a matter exclusively under 
legislative control, and Mr. Chief Justice Gray closes the opinion in 
this way: "It is hardly necessary to add that our duty is limited to 
declare the law as it is; and whether any change in that law would be 
wise or expedient is a question for the Legislature, and not for the 
judicial department of the government." Many other authorities 
could be cited to the slame effact. 

The po&thon here ttakerll is not only sustained 'by the weight of 
authority, bmut will be found historicdly correct. 

I n  an internsting and learned argument delivered before the Court 



I N  T H E  SUPREME COURT. r [I43 

of Appeals of New York by Dr. Dwight in the Matter of the Graduate 
of Columbia Collegre, supra, and from the opinion of the Court in that 
oase, i t  will b found that barristers and counsellor~s at  law in England 
were never appointed by the Court at Westminster, but were called to 
the bar by the Inns of Colurt, which were voluntary, unincorporated 
a~sociations. And while the  judge^ seem to'haoe had some kind of 
vieitorial power in regard to these institution~s, they declined, in their 
official caplacity aa Judges to exercise any conbrol over the action of the 
benchens in  the selection vr admission of these officers. While attorneys, 
in fact, at an early period were authorized, by different methomdg to 
appear for individual litigants, the power of the Court to appoint 
at iarnqs as a claw of public officers waa oonferred originally, and has 
f ~ o m  time to time been regulated and controlled in England by statute. 

True, this historic account of English methods can not be al- 
(11) lowed full significance here, because in that country the power 

of Parliament is without constitutional restraint OT, rather, i t  is 
a part of the Constitution of England that their Parliament has su- - 
p r k e  and transcendent power, and can, when i t .  sees proper; exercise 
judioial as well as legisdative power; but this statement of Dr. Dwight 
nhlo~vs that in n'ew York, also, the power to eskablish qualifications and 
regulate the admission of attorneys has always been a matter of legisla- 
tive control. 

I n  North Carolina, too, the matter has always so been dealt with: 
and here, certainly, this fafct should be given great weight. 

I n  1754, by statute, the North Carolina Legislature conferred the 
power of admitting attorneys on the Judges of the Superior Court. TI? 
1818 this was changed, and the power was given to two or mare Judges 
of the Supreme Court, and so remained until 1869, when the Legisla- 
ture passed an a~ct that any citizen be allowed to practise law who 
proved a good moral charaMsr and paid a license tax of $20; and that 
it was the duty of thq Judges of the Superior Court 'to admit to 
the practice of law in the courts of the State any applicant who com- 
plied with these provisions. 

During the existence of this statute i t  wais the custom for an appli- 
cant to prove his character and pay the tax to the Clerk of the Superior 
Oourt; and' the Judges of the Superbio~ Court admitted such applioant 

, on the certificate of the Clerk that the provisions of the act had been 
complied with. While this statute was in force, the Judges of the 
~ u ~ & n e  Court declined to examine applicants, and many of our ciapable 
and prominent attorneys were admitted to the profession in this man- 
ner, this being the only way that was then open to them. 

The act was repealed in 1871, and the former law was restored, and 
continued in force until the Revisla1 of 1905, being the act we are now 
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considering. And what valid objection can be made to this legis- 
lation? And here the writer speaks only for himself. (12) 

It is said by an American author of blessed nlemory that it 
does not matter so much where a man is as the direction in which he is 
moving. 

Why should a citizen, even if he has committed some offense in the 
past, be deprived of the privileges of turning his face the other way and 
making an honorable effort to gain his living by the practice of the law? 
Or why should one wldo seeks to enter this honorable profession be 
turned from his purpoise and this privilege denied him by reason of 
charges which rast only in rumor, and without having the opportunity 
to face his accusers 'and submit the questilon to trial by. a jury of his 
countrymen?-that goodly way which has long been the approved and 
a~ccepted method of deaidring disputed questions of fact among freemen, 
and will continue to be while the rights and liberties of men are worth 
p~reserving. 

Nor do I apprehend the calanlitie,~ sluggested in some of the opin- 
ions which hold, or seem to hold, the contrary riew. 

The history of our great pro'fession is writ large in the life and up- 
building of the republic. I n  every trial and stress of arduous circum- 
stances they have been foremost in maintaining human rights and u p  
holding the clause of human freedom: and nowhere has i t  shone with ., 
more luster than in the story of this Commonwealth; and I am glad to 
have the opportunity to say that, in  my jud,ment, it has never been 
composed of more worthy membars than i t  is today. Earnest-minded, 
upright, patriotic, and capable, they need no snch prop as this to hold 
them to their highest standards and' best traditions-the exercise, fop 
their protection, by the Court, of a power which its most ardent advo- 
cates must admit to be doubhful, and which we hold to be forbidden and 
unlawful. 

To urge that the public may also need protection is to surrender the 
position, for here we enter on the domain of the police power, which is 
undoubtedly with the Legislature. 

There are decisions which wen1 to conflict, and some which do (13) 
conflict, with our present decision. I n  some of them, however, 
the question was not presented; land all of them, as said by Mr. Freunde 

i n  his work on the Police Power, can be upheld, where they can be up- 
held at  all, on grounds o t h e ~  than the doctrine for which they are now 
cited. Thus, in Ex parte Secomhe, 60 U. S., a t  p. 9, the Court denied' 
an application for a mardamus to a lower court, holding that the admis- 
sion of one. to practise law i n  such court was a question which rested in 
the legal discretion of the Court. 

The act of the Legislature in this case was held not to have respected 
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in any way the common-law power of the courts on the subject, and the 
question we am here disicussing was in no way presented. - 

I n  I n  re Attorney-General, 21 N. J. Law, at  p. 345, the Court, while 
declaring that the right to pass on the admission of an applicant was 
one of the inherent powers of the Coart, were then considering a rule 
oh their own very similar in language to ooar former law, and there 
being no statute on the subject,, the question we are now discus-sing did 
not arise. 

I n  fJpZa.nes' case, 123 Pa., at p. 528, the Coart held that the admis- 
sion to practise law being 'a judicial act, a mandamus to a lower court 
would not be allowed. The Judge who delivered the opinion, after rest- 
ing the decision on this unquestioned p~inc;ple, goes on to declare that 
the statute on the subject was an encroachment on the judtcial power, 
paying a fine and deserved tribute to the, character of the bar, in which 
we most heartily concur. And in Goodell's case, 39 Wis., 232, the head- 
note states the principle contended for by protestants with a quare, and 
the body of the opinion requires that it sbould~ be so stated. 

The only decision which squarely declares that a statute on this sub- 
ject is unconstitutional,. describing it as an unlawful attempt to dkprive 

the Court of one of its essential and inherent powers, is the case 
(14) of I n  re Day, 181 Ill., 12. This opinion (and it is an able one) 

can well be upheld on other grounds, and its force is much weak- 
ened by the dissent of two of the Judges, who show that in.1llinois also, 
as a matter of history, this question has always been one of legislative 
regulation and control. The dsssenting Judge makes another perthent 
suggestion, that if this is one oif the inherent and essential powers of the 
courts, i t  is just as inherent in one cosurt as another; and so it might 
come about that the Judges of the Supreme Court and each of the 
Judges of the Suparior C6urts might require a widely different set of 
qualificationis, which would establish different rules in every section of 
the State. 

As my Lord Coke would say: "The argument a3 inconvenienti avail- 
eth much, reader." 

As said in this'able opinion of the Illinois Supreme Court: "The 
right to practise law is a privilege, and any law conferring this priv- 
ilege should he general in its operations." There should be no differ- 
ences in sections and no unreasonable discrimination in classes or indi- 
viduals, and the qualifications should be established and proclaimed, SO 

that every citizen m,ay know what is required1 of him; and this can only 
be successlfully and properly accomplished by means of a public statute. 

I n  what has h e n  said the Court does not express any opinion upon 
the facts offered in support or denial of this protest, nor must it be for 
one moment inferred that we speak in disapproval of the action of the 



N. C.] FALL TERM, 1906. 

protestants. Under the former law their protest would have been timely. 
Like the Court, they were, perhaps, inadvertent to the pronounced 
change so recently made, and in any event they did right to take action 
in the p ra i se s ;  for if the law has been changed i t  should be declared. 
We know, too, that they acted from entirely disinterested motives and 
were prompted solely by a desire to do what was best for the good of 
the Commonwealth and of their profession. 

We hold, however, as heretofore stated, that as the law now (15) 
stands one who complies with the formal prerequisites is entitled 
to bwome an applicant and to be examined and if, on his examination, 
he shows himself to have competent knowledge of the law, it i a  the duty 
of the Court to license him ; and an investigation into the general mjoral 
character of the applicant is no longer required. 

I t  is ordered, therefore, that the applicants be licensed. 

CLARK, C. J., concurring: What the requirements shall be, and in- 
deed whether there shall be m y ,  before entering upon the practice of 
law, medicine, dentistry, pharmacy, piloting, engineering, or any other 
profession, calling or vocation, rests within the police power of the 
General Assembly. X..v. Call 121 N.  C., 646; S. v. Biggs, 133 N. C., 
729 ; Cooley Const. Lim. (6 Ed.), 745; Tiedeman Police Power, see. 87. 

The usual requirements as to the practice of law are twenty-one years 
of age, good moral character, an examination and certificate od profici- 
ency by wme committee or coast designated by the Legislature) and the 
payment of a license tax. The Legislature at its will can add to or 
repeal any or all of these requirements. The judicial power' of the courts 
in "admission to the bar" consists solely in dbtermining whether these 
requirements have been complied with, and in administering the oath 
if required by the statute. "The Legislature miay undoubtedly prescribe 
qualifications for the office (of attorney) * * * as i t  may p r e  
scribe qualifications for the pursuit of any of the ordinary avocations of 
life." Ex parte Garland, 71 U. 8.) 333. And then adds that its ruling 
in that case does not call in question such legislative power, but meiely 
asserts that its exercise Cannot be used as a mode of punishment without 
trial. 

Though the admission of attorneys "has usually been entrusted to the 
courts, i t  has been, nevertheless, both here and in England, uni- 
formly treated, not as a necessary or inherent part of their (16) 
judicial power, but as wholly subject to  legislative action. 1% re 
Cooper, 22 N .  Y., 67 ; 4 Cyc., 900. 

I n  England there has not been any one of these requirements from 
the earliest time down to the present; but any one ha4s been entitled to 
practise as a barrister, i. e., as counsel and advocate, upon being "called 
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to the bar" by one of the Inns of Court, the requisite for which call till 
aomparatively recently has been merely proof that the applicant has 
eaten a specified number of dinners at one of the fours Inns of Court, 
that is, that for a prescribed time he had had opportunity to acquire a 
knowledge of law. Now, however, a strict examination by the Inns of 
Court is required before an applicant is called to the bar by it. 6 and 
7 Vict., c. '73 (1843). Attorneys in  England are a distinct body. They 
cannot address the Court or jury, but attend to the "basiness end" of 
the legal profession, getting up the brief of the evidence, arranging the 
fee and selecting the barrister who deals with the attorney, and never 
directly with the client. Attorneys were originally appointed and re- 
stricted in number. Afterwards by act of Parliament an examination 
by some one appointed by the Court, and1 proof of good character was 
and is still required for these "business agents?'-but not of barristers. 
I n  re Cooper, 22 N.  Y., 67; 4 Cyc., 9011; Richer's Petition, 66 N. H., 
207. 

.In this State, up to Laws 1754, ch. 1, lawyers were admitted to prac- 
tise, i t  seems, upon appointment by the Governor; and this is still the . 
case i n  New Jersey. By that act an examination as to legal knowledge 
by the Supreme Court was substituted. I n  1'777, second session, ch. 2, 
see. 6 (24 State Rwords, 50), an examination by two Superior Court 
Judges was required. I n  1818 a finding of good moral character and 
proficiency i n  legal knowledge by the Supreme Court was required be- 

fore ad'mission to the bar. I n  1869 this was repealed, and proof 
(17) of. good moral character before a Judge of the Superior Court 

and the payment of $20 was made sufficient. This act remained 
in  force until 1871, when the Act of 1818 was reihacted. During those 
two years many applied to the Supreme Court for examination, as 
formerly, but were refnsed on the ground of want of power. Under- the 
Revisal of 1905 the requirement of a finding of good moral character by 
the Court was stricken out, and for i t  there wax substituted, as sufficient, 
merely a provision that before the Court ~ h o a l d  examine an applicant , 

for'license he must produce a certificate of good moral character signed 
by two members of the bar of this Coart,. 

I f  this change was an inadvertence the General Asisembly can correct 
it. But this Court cannot add to the requirements of the law-making 
body as to lawyers any more than it can to the requirement for entering 
upon the practice of medicine or dentistry. I t  is true lawyers are 
offileem of the Coart; but so are sheriffs, clerks and the like, over whose 
selection the Court has no control. They are officers of the Court, but 
not public officers. . 

Ever since 1754 an oath has also been required by statute, the admin- 

*This has since been done by the Act of 1907, Pell's Rev., 207. . 
42 
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istering of which is the act of "admission to the bar," before which by 
production of the certificate of this Court the other requirements are 
conclusively shown to have been complied with. Of course, if the oath 
is required by statute, that, like any other requirement, can be repeal& 
I t  is not required as to other profassions. 

I n  two States the Judges, presumably elderly men and very conserva- 
tive, having never seen a female lawyer nor read that they were allowed 
under the Saxon Heptarchy, and doubtless thinking i t  improper, at- 
tempted to add to the l~ i s l a t ive  requirements, either by construction or 
a supposed inherent power, a requirement that the applicant must be of 
the male sex; but the Legislatures of those States promptly en- 
acted otherwise, and female lawyers are numerous now in those (18) 
States, while here the first lady who applied was promptly ad- 
mitted (in 1878), and for nearly thirty years since none other has 
sought entrance. 

We do not examine applicants for license by virtue of our judicial 
functions. The Constitution, Art. IT, see. 8, authorizes this Court only 
"to review upon appeal any decision .of the Court below upon any mat- 
ter of law or legal inference" and "to issue any remedial writs necessary 
to give i t  a general supervision and control over the proceedings of the 
inferior courts," and see. 9 gives this Court original jurisdiction of 
claims against the State; our decisions in such cases, however, to be 
"merely recommendatory." 

Our examination of applicants for law license is made, therefore, not 
by virtue of our judicial duties, but since 1868 only out of courtesy and 
respect to the Legislature. That body up to the Constitution of 1868 
created all the courts and dbfined the jurisdiction and duties of each, 
and could therefore make the examination of applicants a part of the 
judicial duty of any court. I t  is otherwise since this Court and its 
d ~ t i e s  have been created and defined by the Constitution. 

I n  only eight other States are applicants for license examined by the 
highest court in the State, to  wit: in Virginia, South Carolina, Alabama, 
Vermont, Idaho, Oregon, Montana, and South Dakota. I n  two States 
Arkansas and1 Mississippi the examination is made by the District 
Judge; and in four others, Florida, Kentucky, Missouri, and Nevada, 
the examination is by the District or Circuit Judge, aided by a commit- 
tee of lawyers. I n  Indiana, the Constitution forbids any examination 
as to legal attainments, and by act of the Legislature the admission to 
the bar is by a District Court upon prolof of good moraI character, and 
in New Jersey the Court admits upon license signed by the Governor. 
I n  the other twenty-nine States and in the Territories the examination 
is conducted by boards of practising lawyers whose appointment by 
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legislative enactment is provided for in various ways, but is 
(19) usually vested in the Governor or' tQ court of last resort. 

I n  nearly all the States, as in this, the Legislature has commit- 
ted the course of study and length of study to be prescribed by the 
courts. I n  one State the length of time is four years; in several i t  is 
three years. I n  this State i t  was two years from 1819 to 1869-one year 
to procure County Court license and another year to obtain license to 
practise in the Superior and Supreme Courts. From 1871 to 1901 it 
was only one year. I n  the latter year it was again raised to two years 

, and the course of study was enlarged. 
The General Assembly having, whether intentionally or not, with- 

drawn from this Court the d,uty to pass upon the moral character of 
applicants, having substituted therefor a certificate of character by two 
memkrs of the bar, we are precluded from going into the charges 
against these two applicants. We are only elmpowered to certify that 
having filed the certificate of character required by the statute and certi- 
fied' that they are of legal age, they have thereupon been examined by 
us and on,such examiination have been found to possess a competent 
knowledge to priactise law. 

BROWN, J., dissenting: My convictions compel me to dissent from 
the judlpent of a majority of my brethren, and, as I regard it a matter 
of vital ilmportance to the proifession of the law, I will give my reasons 
as briefly as I can. 

These two applicants have each filed a certificate that he is a person 
of good moral character, signed by two attorneys of repute. Notwith- 
standing this other reputible and high-standing members of our profes- 
sion pro'test against licensing these applicants upon the ground that 
they are men of bad character and unworthy to fill the responsible posi- 
tion of attorney at law, and they offer us evidence which, they claim, 
tends to prove that one of the applicants has been conducting the general 

business of a usurer and extortioner, and who has preyed upon 
(20) and swindled the poor and ignorant negroes of his community. 

Against the other it is charged that he was implicated in burning 
his own store for the insurance money; and it is claimed' as to both 
applicants that they do not possess good moral characters. As to 
whether the charges have been sustained I am unable, and i t  is unnaces- 
sary, to say. They have offered absolute denial and strong proof to con- 
tradict the charges. The judgment of the Court precludes an examina- 
tion of the evidence, upon the ground that the General Assembly .oif 
1905 in adopting the Revisal has taken from this Court the right to 
determine whether an applicant is a person of good moral character and 
committed the conclusive and final determination of that highly im- 
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portant matter to any two attorneys authorized to practise in this 
Court who may be selected by the applicant and who may be com- 
plaisant enough to give the necessary certificate. I am of opinion, first, 
that the construction placed upon the actis erroneous; second, that when 
the power to grant licenses is possessed b'y this Court, from whatever 
source derived, the exercise of it by the Court is a judicial act, and 
oannot be controlled in any material feature by the Legislature. 

Prior to the Act of 1905 i t  is adknitted that this Court not only passed 
. 

upon the applicant's legal qualifications, but also upon his upright 
character. For its own information and guidance, the Clourt formu- 
lated rules which the applicant must comply with preliminary to his 
examination. Amlong others was the one requiring a certikate of good 
moral character. For some reason or other the wisdom of which is not 
apparent to me, the commissioners in compiling the Revisal of 1905 
saw fit to embody these rules of Conrt in the Revisal, and, consequently, 
when that compilation was adopted e n  bloc by the General Assembly, 
these rules of Court became a part of the statute law of the State. 

I t  seems to me to be incontrovertible that the possession of a good 
moral character ought to be and is a necessary legal requirement 
to admission to the bar, and I cannot for a moment suppose that (21) 
the eminent and reputable lawyers who compiled the Revisal, or 
the Legislature which adopted their work, intended to take from this . 
Court the right, which it has always exercised, to'pass on that question. 
I say, with entire deference, that such a construction is too narrow and 
is sticking ioo much in the bark. " Q u i  haere t  in Zi tera hae re t  in cor-  
tice." Broom Max., 685. 

The public policy of our State has always been to admit no person 
to the practice of the law unless he possessed an upright moral charac- 
ter. The possession of this by the attorney is more important, if any- 
thing, to the public and to .the proper administration of justice than 
legal learning. Legal learning may be acquired in after years, but if 
the applicant passes the threshold of the bar with a bad moral charac- 
ter the chances are that his character will remain bad, and that he will 
become a disgrace instead of an ornament to his great calling-a curse 
instead of a benefit to his community-a Quirk, a Gammon, or a Snap, 
instead of a Davis, a Smith, or 'a Ruffin. 

I s  i t  possible that the insertion of this precautidnary rule of Court 
into our statute law has brought about the very thing the rule was in- 
tended to guard against, viz. : the possible, nay, probable admission of 
immoral persons to the bar I s  i t  possible that i t  compels this Court to  
grant licenses to persons of bad character, notwithstanding the apparent 
purpose of the statute is to prevent that very thing? I do do not think 
there can be a reasonable doubt that the purpose of the statute, and the 
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motive that inspired its passage, i s  to keep the legal profession free of 
bad men. The profession of the law is one of the most important of 
all professions, The relation between attorney and client is very confi- 
dential, and often involves matters of the greatest delicacy, and it is of 

the highest possible imGortance to the welfare of the people of 
(22) the state that those who are entrusted with their most important 

and private matters should be men of upright character. 
A - 

Language is rarely so free from ambiguity as to be incapable of 
being used in mme than one sense; and a literal interpretation of a 
statute may lead to an absurdity and fail to carry out the,real purpose 
of the Legislature. When this is the case, courts should have recourse to 
Lord Wensleydale's Golden Rule, 2 App. Cas., 764, and let th4e spirit 
and purposa of the law control its letter, and so construe i t  as to 
advance the remedy and suppress the mischief aimed at  by the framers. 
"The intention of the Legislature and the object aimed at, being the 

.fundamental inquiry in judicial construction, are $0 control the literal 
interpretation of particular language in a statute, and language capable 
of more than one meaning is to be taken in that sense which will 
harmonize with such intention and object and effect the purpose of the 
enactment." 26 Am. and Ena. Encyc. Law, 602, and cases cited. As - 
illustrative of this idea, common sense accepts the d i n g ,  cited by Plow- 
den, that the Statute of 1 Edward 11, which enacts that a prisoner who 
breaks prison shall be guilty of a felony, does not extend to a prisoner 
who breaks out when 'the ~ r i s o n  is on fire, "for he is not to be hanged 
because he would not stay to be burnt." So I hold in this caw that an 
act of the Legislature, the undoubted purpose of which is to keep bad 
men out of an important profession, should not be so interpreted as to 
easily let bad men in. The words should be interpreted with reference 
to the object to be accomplished, for the legislative intention ie easily 
deducible from the subject-matter of the statute, and its unmistakable 
purpose should be given full effect by this Court: Rex v. Hall, 8 E. C. 
L., 59;  U. S. v. Catdwell, 19 Wall., 264; Opinion of Justices, 7 Mass., 
523. The purpolse of the act being to exclude men of bad character from 
the profession, it follows logically that the certificates of good oharacter 

are merely a preliminary requisite before the applicant can be 
(23) examined ,as to his legal acquirements. They make out a prima 

facie case, add, if uncontradicted, entitle the applicant to his 
license if he passes the legal examination. The statute only prescribes 
what legal effect shall be given to a p a r t i d a r  species of evidence if it 
stands alone and uncontradicted. S. v. Barrett, 138 N. C., 634. , To 
hold that, when contrad'icted and evidence conha is offered, the certifi- 
cates are conclusive and this Court cannot examine into the truth of the 
facts stated in them, is to frustrate and destroy the very noble purpose 
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the Legislature plainly had in view. It is holding substantially that 
the law does not require good moral character, but only certificates 
thereof. There is a somewhat similar requirement in  New Jersey, yet 
the Justices of the Supreme Court of that State hold that they are not 
limited in  their inquiry as to the moral character of an applicant for 
a n  attorney's license to the certificate, but will, and are bound, in cases 
attended with suspicious circumstances, to look behind it. I commend 
the exalted tone of their opinion, from which I extract the following.: 
"The power of the Court to reject the applicant on the ground of moral 
delinquency is clear and unquestionable. The power, i t  is admitted, 
is  one of great delicacy, and should be exercised with extreme caution 
and with a scrupulous regard for the charqcter and rights of the appli- 
cant. But on the other hand, the standing of the profession must not 
be disregarded, nor must the Court shrink from the performance of a 
clear duty, however embarrassing." Attorney's Licelzse Case, 21 N. J. 
Law, 345. This continues to be the view of that Court, for I find a 
case as late. as 1901 wherein the reasons are given a t  length for refusing 
license on the ground of disreputable conduct by the applicant. I n  re 
Harris, 49 At., 728. 

I n  discussing the second proposition laid down by me, it is not neces- 
sary that 1 should deny to the General Assembly the power to regulate 
admissions to.the bar. I can admit, for argument's sake, that the Gen- 
eral Assembly may commit the right to grant licenses to the Bar  
Association of the State or to some. other agency, if i t  sees fit to (24) 
do so. That is all that is decided in the case of In  re Cooper, 22 
N. Y., 67, so much relied on in the opinion of the Court. But the 
proposition contended for by me is expressly held to be law in that very 
case, viz., that where power is conferred upon a court of justice, to be 
exercised by i t  as a court, the action of the Court is regarded as judicial, 
irrespective of the source -from whence the power is derived. Nor have 
the usages and customs of our mother country any bearing upon this 
question, as seems to be indicated in the opinion. The Inns of Court 
educated the lawyers in  the legal profession and called them to the bar. 
I n  case of supposed injustice the candidate for admission could appeal 
to the twelve Judges in  their visitorial capacity. They practically rep- 
resented the judicial authority, although in theory they constituted only 
a domestic forum of final authority to do what they regarded as proper 
under the circumstances. The English system is founded upon imme- 
morial usage, and the fundamental idea underlying i t  is tha t  the Court 
could best ascertain the qualifications of one desiring to practise before 
it from the judgment of those under whom he had prepared himself, for 
work. , We have no such system anywhere in  this country, nor anything 
analogous to it. 



I n  this country where the power is conferred upon the courts, or ex- 
ercised by them upon the principles of the common law, without special 
statutory .authority, i t  is universally held that the Court acts in  its 
judicial capacity in granting admission to the bar. This is the opinion 
held by Chief Just ice  T a n e y  in E.z: parte Xecombe, 60 U. S., 13. Many 
courts hold that the power to admit, like the power to remove, an 
inherent power in the Court, the exercise of which may be, as i t  often is, 
regulated by statute, but the statute does not create i t ;  that its exercise 
is necessary and incidental to the Court for its own protection. 6'. v. 
W i n t o n ,  I 1  Oregon, 456; E x  parte S m i t h ,  28 Ind., 47. 

In re D a y ,  181 Ill., 90, holds that the admission of attorneys 
(25) is not the exercise of a ministerial power, but is the exercise of 

judicial power, and the following language of Selden,, J., in In  re 
Cooper, supra, is quoted with approval: "Attorneys and counsellors 
are not only officers of the Court, but officers whose duties relate aImost 
exclusively to proceedings of a judicial nature, and hence their appoint- 
ment may with propriety be entrusted to the courts, and the latter in 
performing this duty may very justly be considered as engaged in the 
exercise of their proper judicial functions." I n  3 A. and E., 257 (2 
Ed.), it is said: "But the admission of an applicant to practise is a 
judicial act, and the attorney when admitted is an officer and member 
of the Court. The Legislature has no power, therefore, to provide that 
any person possessing certain qualifications must be admitted. I t  can- 
not assume judicial powers; and in every case courts are vested with 
discretion as to whether any applicant is entitled to admission." In 
support of this the writer cites many cases. The Wisconsin Supreme 
Court says: "The Legislature has indeed from time to time assumed - 
power to prescribe rules for the admission of persons to practise. When 
these hare seemed reasonable and just i t  has generally, we think, been 
the pleasure of the courts to act upon such statutes, in  deference to the 
wishes of a coordinate branch of the government, without considering 
the cpestion of power." 1% re ~ o o d &  39 Wis;, 240. I n  this case 
the Court intimates plainly that if the regulation is unreasonable it will 
be disregarded. 

The Supreme Court of Indiana holds that admission to the bar is a 
purely judicial function and that the power is inherent in the courts. 
I n  ye Leach, 134 Ind., 671. The Pennsylvania Supreme Court holds 
the same, and speaking of an act of the Legislature upon the subject 
of admission to the bar says: "Moreover, i t  is as unwise as i t  is illegaI. 
It is an imperative command to admit any person to practise law upon 

complying with certain specified conditions. Yet between the 

.(26) time when the applicant has obtained his certificate of good 
character from the Judge of the district, etc., and the presenta- 
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tion of the same to the Court which he. seeks to enter, he may have 
committed some act which would render him an unfit person to practise 
or even to associate with gentlemen. No such iron-clad rule would 
ever be adopted by the judiciary, to which the subject properly belongs. 
No Jitdge is bound to admit, or can be compelled to admit, a person 
to practise law who is not qualified or whose moral character is bad. 
The profession of the law is one of the highest and noblest in  the world. 
The relation between attorney and client is very close and involves mat- 
ters of great delicacy. The attorney is an officer of the Court, and is 
brought into close and intimate relations with the Court. Whether he 
shall be admitted, or whether he shall be disbarred, is a judicial and not 
a legislative question." 1% r e  Sp!ane, 123 Pa. St., 540. 

I will not discuss the exclusive power of the General Assembly over 
the matter. Our statute plainly undertakes to vest in  the s ip reme . 
Court as a court the power to grant licenses, in these wo~ds :  "No per- 
son shall practise law without first obtaining license so to do from the 
Suprcme Court." The power is not given to the Justices as individuals, 
but to the Supreme Court, which represents the judicial power of the 
State in its highest form. I t  is plain to my mind that the qualifications 
necessary to admission to the bar, as fixed by the act, are that the 
applicant must be twenty-one years of age, of good moral character and 
of0sufficient legal learning. The general grant of power to issue the 
licease necessarily and by plain implication confers upon the Court in 
its judicial capacity the power to determine each of these necessary 
statutory qualifications. I t  is admitted that age and legal learning are 
uecessary qualifications. Why is not good moral character likewise a 
necessary qualification? I f  i t  is not a necessary qualification, why 
require certificates to that effect? Why require them to be filed 
with the Clerk of this Court if they are not for the information (27) 
of the Court? Why should the Court be informed of the appli- 
cant's moral character if the Court is not to pass on i t ?  I f  the Court 
is to pass on it, can the Legislature control the exercise of a judicial 
function by limiting the evidence to the certificates filed? The Legisla- 
ture can no more do so than i t  can limit the Court in its investigation 
of the candidate's legal learning. Note the disastrous effect upon the 
profession of the law if the Court is bound by the certifkate: Lawyers, 
on the average, are morally no better and no worse than other people. 
There are some black sheep i n  their ranks as in  every calling. One 
black sheep who wishes to enter can apply to two black sheep who are 
already in to certify to his good moral character. Result: more black 
sheep to degrade our noble profession. "Why should a citizen, even 
if he has committed some offense in the past, be deprived of the privilege 
of turning his face the other way and making an honorable effort to gain, 
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his living by the practice of law?" asks the Court. I am one of the 
last of men to place an obstacIe in  the way of the penitent who has 
reformed. But I wish to know that he has in  truth reformed, and, to be 
sure of it, I claim the right to investigate. A desire to enter the ranks 
of the law is no evidence of repentance of one's sins. . I do not know a 
more profitable field for gifted rascals to exercise their talents in than 
in the practice of it. This makes i t  all the more important that the. 
courts should be vigilant to keep them out. "It is not enough," says 
the Supreme Court of Connecticut, "for an attorney that he be honest. 
He must be that and more. H e  must be believed to be honest. I t  is 
absolutely essential to the usefulness of an attorney that he be entitled 
to the confidence of the community wherein he practises." Courtty Bar 
v. Taylor, 60 Conn., 11. 

To prevent the admiqsion to this honorable and important profession 
of any one not thns entitled to public confidence, this Court, and 

(28) afterwards the Legislature, adopted these regulations. I t  i s  our 
duty to give them that broad and liberal construction which will 

#effectuate the wise and beneficent purpose intended. It must not be 
understood from this opinion that I hold the applicants guilty of the 
charges preferred against them. We are precluded from passing on 
their guilt by the judgment of the Court. . 

WALKER, J., dissenting : I concur with Mr. Justice Brown in  dissent- 
ing from the opinion of the Court. I t  seems to me clear that the Legis- 
lature did not intend to deprive this Court of the power to determine 
who is a fit and proper person to be admitted to practise in the courts 
of the State, but only to require that the applicant for license should, 
('before being allowed to stand an examination," file with the Clerk a 
certificate of his good moral character to be signed by two attorneys who 
practise in  this Court, and that this should be prima facie sufficient to 
entitle him to his license, if otherwise qualified; but i t  was not intended 
to  make this certificate conclusive evidence. Such a construction would 
defeat the manifest intention of the Legislature, that no person should 
be admitted to the bar who was not of good repute. 

Suppose that after a certificate has been given by the two attorneys, 
the applicant should to our knowledge be convicted of a felony, or any 
infamous offense; or should commit some act of so grave a nature as to 
admittedly disqualify him for the position of an attorney at  law, would 
this Court be bound to issue his license under such circumstances, and 
can it be imagined that the Legislature intended any such result? And 
yet under the decision of the Court in  this matter, the filing of the cer- 
tificate and the possession of a competent knowledge of the law would 
require us to admit an applicant in  just such a case. A construction 
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TYhieh cohld impose that duty upon us might so corrupt the admiustra- 
tion of justice in  the courts that it should not be presumed to 
be in  accordance with the true meaning of the statute. (29) 

The courts of this country have, therefore, held that statutes 
similarly worded merely provide that the applicant, as a condition 
precedent to his examination, shall furnish prima facie evidence of his 
good character, and they were not intended to restrict the power of the 
Court to finally determine whether or not he possessed the requisite 
character. The Court is therefore not limited in  its inquiry as to the 
nioral character of the applicant for an attorney's license to the certifi- 
cate, but i t  will, and is bound by the obligation of the duty necess'arily 
imposed by law, to look behind i t  in  all proper cases. Attorney's 
License A$plication, 21 N. J.  L., 345. 

The Legislatures of the several States have from time to time as- 
sumed to prescribe rules for the admission of attorneys to practise at  
the bar, and the courts have generally acted upon them when they have 
seemed reasonable, and in  deference to the wishes of a coijrdinate de- 
partment of the government; but the power to decide finally who pos- 
sesses sufficient character for admission is a judicial function from the 
nature of the question, and is so regarded by all well-considered au- 
thorities. Ex parte Garland, 4 Wall., 333; Matter of Goodell, 39 Wis., 
240. 

I n  Garland's case the Court says: "The order of admission is the 
judgment of the Court that the parties possess the requisite qualifica- ' 
tions as attorneys and counsellors, and are entitled to appear as such 
and conduct causes therein. From its entry the parties become officers 
of the Court, and are responsible to it for professional misconduct. 
They hold their office during good behavior, and can only be deprived of 
it for misconduct ascertained and declared by the jddgment of the Court 
after opportunity to be heard has been afforded. Their admission or 
their exclusion is not the exercise of a mere ministerial power. I t  i s  the 
exercise of judicial power, and has been so held in  humerous 
cases. ~ t t o r n e ~ s  and couns~lors  are not only officers of the (30) 
Court, but officers whose duties relate almost exclusively to pro- 
ceedings of. a judicial nature. And hence their appointment may, with 
propriety, be entrusted to the courts, and the latter in  performing this 
duty may very justly be considered as engaged in the exercise of their 
appropriate judicial functions," citing Matter of Cooper, 22 N.  Y., 
81. So in  the case of Ex parte Secombe, 19 How., 9, the same Court 
said: "It has been well settled by the rules and practice of common- 
law courts that it rests exclusively with the Cour t to  determine who is 
qualified to become one of its officers, as an attorney and counsellor, 
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and for what cause he ought to be removed." 4 Cyc., p. 900, e t .  seq,, 
and note;. 

The solution of this question does not depend upon the jurisdiction 
of this Court, as supposed in the opinion of the majority, but upon its 
judicial power, there being a clearly marked difference between the two 
in respect to this matter. Art. IT, sec. 8, of the Constitution confers 
jurisdiction upon this Court to review matters of law and legal infer- 
ence and of certain issues and questions of fact, with the power to issue 
any remedial writs necessary to give it a general supervision and control 
over proceedings of the inferior courts. I t  shall have jurisdiction, that 
is, the power to hear and determine all such matters; but a moment's 
reflection will suffice to show that this cannot be all the judicial power 
the Court has. This was merely intended to define and determine its 
appellate jurisdiction, but not even by implication to deprive it of any 
part of the broad judicial power given by see. 2. There are matters 
of a judicial nature which this Court may hear and determine other 
than those which are specified in sec. 8. Some of its powers are inhe- 

. rent, as being necessary for the preservation of its very existence, its 
dignity and the enforcement of obedience to its orders and decrees. 
There are still others which arise by implication, as being essential 

to the full and efficient exercise of the powers and jurisdiction 
(31) nhich have been specifically granted. The two terms are not, 

therefore, exactly coextensive, although they may generally be 
considered as practically synonymous. But whether they are or not the 
same in meaning, it must be remembered that sec. 8 refers only to the 
appellate jurisdiction of this Court, and does not by its inclusive words 
d e p r i ~ e  it of the jurisdiction or judicial power which must always re- 
side in every court. 

Those powers which are implied, as being necessary to the exercise of 
 hose which are expressed, are as much given as if they had themselves 
been expressed. This is an unquestioned rule of construction, appli- 
cable alike to constitutions and statutes. 

1 think, therefore, that no argument in favor of the condlusion of the 
majority can legitimately be drawn from the language of Art. IV, sec. 
8 of the Constitution, as limiting the power of this Court. 

Nor do I think any insuperable difficulty is presented by the sugges- 
tion that if the power of the Court to pass upon the character of the 
applicants is inherent, it inheres in all the courts. I t  belonqs, of 
course, to any court having the power to examine and admit applicants 
to the practice of law, and this Court has been designated for that pur- 
pose for nearly a hundred years. I f  an application could be made to 
any court, then the p r t i cu la r  court to which it is made would have the 
same power that we have. 
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The best statement of the principle governing a case like this one is 
perhaps to be found in Garland's case, namely, that the Legislature may 
prescribe the qualifications of an applicant, but the Court before which 
he is examined must determine whether he possesses them, that being a 
judicial and not a legislative function. The application of this simple 
rule excludes any discussion of the inherent power of the Court and 
places the decision of the question upon a sensible and practical 
basis and one in entire harmony with all our notions of the (32) 
duties and functions of the different branches of our government. 

I t  is unfortunate that the explicit language of the former statute was 
changed, but I am quite sure it was the result of inadvertence and was 
not intended by the Revisers or the Legislature to change the meaning 
of the law and to divest this Court of a power it has exercised since the 
first pear of its existence. 

Ex parte Thompson,  10 N. C., 355, which is cited in the opinion of 
the Court, would seem to be an authority against the conclusion that we 
have been divested by the Revisal of the right to inquire into the char- 
acter of an applicant. I t  is true Chief Jmtice T a y l o r  said that if the 
Act of 1777 appeared, according to the usual rules of interpretation, to 
convey a peremptory direction to the Court to examine the applicants 
then before the Court, it could only yield obedience to the mandate, 
however striking might be the mischief and impolicy of such a course of 
legislation. He was then speaking of the qualification of citizenship in 
this State, which involved a political and not a judicial question. I t  
was for the Legislature to say who should be citizens, or who should 
enjoy tho rights of citizenship, such as the right to apply for license to 
practise law. I t  was a matter solely of public policy, and it was with 
reference to the question, in that phase of it, that the Chief Justice said 
what we have substantially stated. But the Court undertook to decide, 
and did' decide, that notwithstanding the Acts of 1777 and 1818 provided 
for the admission by the Court to the bar of a person found-to have 
competent law knowledge and an upright character, the Court could still 
reject any one who did not have the qualification of citizenship, and 
even though the act ajso provided that a person coming into this State 
from any foreign country should be admitted, if he had resided in the 
State one year and exhibited a testimonial of his unexceptionable 
moral character in the manner therein provided. 

The Court added another qualification to those required by the 
(33) 

act, it being deemed essential that it should be possessed by any one who 
should apply for admission to practise in our courts. The language of 
the Court used in this connection is strong and most impressive : "View- 
ing the profession of the law as the source from which the superior 
judicial magistrates must be derived, and from which a large proportion 
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of enlightened a n d  efficient public officers i s  usually selected, every one 
mus t  na tura l ly  feel solicitous t h a t  i t  should not  fal l  into such hands  a s  

, would lower it i n  t h e  nat ional  opinion." And again:  "No longer a 
nurse ry  i n  which mer i t  is t rained under  t h e  directing h a n d  of experiende 
and- qualified t o  render  manly  a n d  essential service t o  the  community, 
t h e  legal profession, 'in its na ture  t h e  noblest a n d  most  befteficial to  man- 
k ind  ; i n  i t s  abuse a n d  debasement t h e  most  sordid a n d  pernicious,' would 
s ink in to  a mere mercenary instrument, without  sympathy i n  t h e  public 
prosperity, a n d  without  hold o n  t h e  public confidence.". 

Ci ted:  In re Ebbs,  150 N.  C., 50, 60 ; P u l l e n  v. Corporation C^OWWYL&- 
sion, 152 N.  C., 580;  Baggett zi. Grady ,  154 N. C., 343; School Commrs. 
v. Aldermen ,  158 N. C., 196. 

(34) 
THAXTON v. INSURANCE CO. 

(Filed 13 November, 1906.) 

Insurance-Evidelzce-Prima Facie Case-Proofs of Death-Waiver-"Death 
by  Own Actu-Suicide-Burden or Proof. 

1. I n  a n  action to recover the amount of a n  insurance policy, where the 
plaintiff introduced the policy insuring the life of the deceased for plain- 
tiff's benefit, proved the payment of premiums which kept the policy alive, 
ti l l  June  18, 1905, and introduced a clause of the  defendant's answer 
admitting that  deceased died on April 25, 1905, this  testimony makes out 
a prima facze case for plaintiff. 

2. Where proofs of death of the insured have been formally made, and the 
insurance company retains them without suggesting any defect or failure 
to  comply with the requirements of t h e  pdicy, and finally refuses to pay 
the claim, i t  thereby waives any defect in  the formal proofs of death and . 
acknowledges that the requisite proofs were received by it. . 

3. A provision i n  a n  insurance policy that  if the insured, within one year 
from the issue of the policy, die by his own act or hand, whether sane or 
insane, the  company shall not be liable for any greater sum than the  
premiums, etc., is valid, and refers to  suicide, and does not include a 
killing by accident. 

4. On a n  issue addressed to the question whether the insured committed sui- 
cide, the presumption is  against an act of suicide, and the burden is  on 
t h e  party who seeks to establish it. 

5. Where the testimony disclosed that  the insured was "found dead with a 
gunshot wound in his  left side," with the additional and only explanatory 
statement, "Everything pointed to  a n  accident in  handling the gun, which 
was supposed t o  be empty," the Court was correct in  charging the jury 
that  if the testimony was believed, they should find that death was not 
suicidal. 

WALKER, J., dissenting. 
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ACTION b'y Mollie F. Thaxton against the Metropolitan Life Insurance 
Company, heard by Justice, J., and a jury, at the June (Special) Term, 
1906 of ROWAN. This wag an action to recover the amount of an insur- 
ance policy. 

Issnes were submitted and responded to by the jury as follows: 
1. Has plaintiff complied with all the conditions of the contract of 

insurance set out in the complaint, which by the terms of the contract 
were to be performed by her as a condition precedent to her recovery 
on this contract ? Answer : "Yes." 

2. Did the insured, Beverly Wiley Thaxton, die by his own hand or  
aet, with intent to commit suicide? Answer: 

3. I s  the defendant indebted to the plaintiff; if .so, in what sum? 
Answer : "$2,000." 

Judgment on the verdict for the plaintiff, and defendant ex- 
cepted and appealed. (35) 

R. Lee Wright and P. S. Carlton for the plaintiff. 
Rurwe-11 & Cansler and L. H. Clement for the defendant. 

HOKE, J. At the close of the testimony the Court instructed the jury 
that if they believed the evidence, they would answer the first issue 
"Yes"; the second issue "No," and the third issue "$2,000," the amount 
stipulated in the policy. 

The defendant lbjected to this charge of the Court, and the brief 
for defendant filed in  the cause stated that all other exceptions are 
abandoned. 

We are of opinion that the objection to the charge cannot be sus- 
tained. 

On the trial, the plaintiff introduced the policy insuring the life of the 
deceased for plaintiff's benefit for the sum of $2,000, proved the payment 
of premiums, which, by the terms of the policy kept same alive, till 
June 18, 1905 ; and then introduced a clause of the defendant's answer 
which admitted that deceased died on the 25th of April, 1905. 

According to the authorities, this testimony makes out a prima facie 
case for plaintiff, and nothing else appearing, would justify the charge 
of the Court as given. Spruill v. Ins. Co., 120 N. C., pp. 141-150. 

Defendant's first objection rests upon the allegation that no satisfac- 
tory proof of the death of the insured has been made; that the require- 
ments of the policy as to the form and qua7etunz of proof have not been 
fully complied with. 

We fail to discover any essential defect in the matter refened to; 
but if such defect existed, we do not think the objection is now open to , 

defendant. 
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So far  as the q u a n t u m  of proof is concerned, i t  i s  admitted in the 
answer that the insured is now dead, and mas a t  the beginning of the 
suit. 

And as to the form, to which this objection is chiefly urged, i t  
(36) is well established that where proofs of death have been formally 

made and the company retains them without suggesting any de- 
fect or failure in this respect to comply with the requirements of the 
policy, and finally refuses to pay the claim, it thereby waives any defect 
in  the formal proofs of death and acknowledges that the requisite proofs 
were received by it. Niblack Benefit Societies and Accident Insurance, 
Qol. TI ,  see. 326, and authorities cited. 

Here, proof of death was made on blanks supplied by the company 
in July, 1905. So far as the testimony shows, no objection or suggea- 
tion of any defect was made as to the proof until answer filed November 
following, denying liability on the policy; and then in  such general 
terms that plaintiff could hardly discover what change or correction was 
desired. Under such circumstances, the objection as to .  the form of 
proof is properly held to be waived. 

Again, the charge of the Court is urged for error in  connection with 
the second issue, the issue being in form as follows: 

"Did the insured die by his,own act or hand with intent to commit 
suicide 2" 

The policy, bearing date June 18, 1904, contains a condition that if 
the insured, within one year from the issue of the policy, die by his own 
act or hand, whether sane or insane, the company shall not be liable 
for any greater sum than the premiums, etc. A condition of this kind 
is held to be a valid stipulation. Spru i l l  v. Ins.  Co., 120 N.  C., p. 140; 
Vance on Insurance, p. 532. 

And it is generally held also that such a provision, in  its terms, refers 
to suicide and does not include a killing by accident, even although the 
act of the insured may have been the unintended means of causing death. 
Vance on Insurance, s u p r ~ .  

The issue was therefore properly fralzled: ':Did he die by his 

(37) own hand with intent to commit suicide?" 
I t  is also accepted doctrine that on such an issue addressed to 

this question, the presumption is against an act of suicide, and the 
burden is on the party who seeks to establish it. 1 A. and E., 331; 
Vanct, on Insurance, 523 ; Lawson's Presumptive Evidence, 241 ; Sprui l l  
71. Ins .  Co., s u p r a ;  -Mal&ory v. Ins. Go., 47 N. Y., p. 52. 

I n  Lawson on Presumptive Evidence, supra,  the case is thus put: 
"H. is found dead. An examination reveals that his death was caused 
by taking arsenic. His  life is insured, and the question arises whether 
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his death was caused by suicide or accident. The presumption is that 
it was caused by the latter." 

This being the presumption, and defendants having offered no evi- 
dence, the question arises whether, on the testimony introduced by the 
plaintiff, there is, in law, sufficient evidence for the consideration of a 
jury tending to rebut the presumption. The testimony we find in the 
record pertinent to this question will be found in the statement of plain- 
tiff and of the coroner, on file pursuant 'to a requirement of the policy, 
as a part of the proof of death. That of plaintiff is as follows: 

"Give cause of death (full particulars). Ans. : Was caused by gun- . 
shot wound in left side. Everything pointed to an accident in handling 
the gun, which was supposed to have been empty." 

That of the coroner : 
"Was death the result of the deceased's own hand or act? Ans.: 

Yes; or by some unknown hand, accidentally or otherwise." 
The statement of the coroner is colorless and without probative force 

of any kind. I t  amounts, in fact, to his saying what the physicians had 
said in answer to the same question: "They didn't know." 

The testimony then discloses that the deceased was found dead (38) 
with a gunshot wound in his left side. There is no testimony as 
to the temperament, condition, or domestic, social or business life of the 
deceased which would tend to indicate suicide, or as to any declaration, 
written or oral, of like tendency. There is nothing offered as to the  
position of the body, the placing of the gun, or the character and course 
of the wound which would support such a theory. 

The testimony before us leaves the matter as stated, with the objec- 
tive fact, "Found dead with a gunshot wound in his left side," with 
the additional and only explanatory statement of the applicant, "Every- 
thing pointed to an accident in handling the gun, which was supposed 
to be empty," and this supports the presumption raised by the law that 
the killing under such circumstances is presumed not to be with suicid- 
al intent. 

We think it cle'ar, therefore, that His Honor was correct in charging 
the jury that if the testimony was believed, they should find according 
to this presumption and answer the second issue "No." 

There is nothing in Sprudl's case, supra, pp. 150-151, relied on by 
defendant, which militates in any way against our present decision. 
I n  that case the plaintiff had stated, in his proof of loss, that the insured 
"had died by his own hand"; and the Judge writing the opinion 
had held that this statement, standing unexplained, was a i  admission of 
suicide, and at once shifted the burden of proof. The decision pro- 
ceeded upon the idea that by fair intendment, and by unifdrm construc- 
tion of the courts, these words, unexplained, amounted to an allega- 
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tion or admission of suicide; and the opinion; on this point, says: 
"The plaintiff, though she went on the stand herself, in nbwise con- 
tradicted the import of these words; nor did she testify to any facts 

tending to show she had used them by mistake or inadvertence. 
(39) Her  admission, unexplained and uncontradicted, justifying his 

Honor's direction to the jury." 
But there is no such admission in the proof offered here. Even if 

the statement of the applicant permits the interpretation that the 
deceased had hold of the gun when the death wound was inflicted; 
not only is there no adniission of suicide, but such an inference is re- 
pelIed by positive averment. "Everything pointed to an accident in 
handling a gun supposed to be empty." 

There is no error in the charge of the Court, and the judgment is 
affirmed. 

No error. 

WALKER, J., dissenting: It may be conceded that where nothing else 
appears but the fact that the death of .the insured was caused by his 
own act, the law will presume it to have been accidental rather than 
suicidal, for it will not generally presume a wrong; and i t  may also 
be conceded that under the terms of the contract the death must have 
been caused by the voluntary and intentional act of the insured in  order 
to avoid the policy. But with these concessions made, it seems to me 
that there is sufficient evidence here of deliberate self-destruction to car- 
ry the case to the jury. The provision against liability in the event of 
suicide is not only a valid one, but a policy which insures against such 
a risk as suicide has been held to be void as being against public policy. 
Bitter v. Ins. Co., 169 U. S., 139. Such a clause-of exemption from 
liability shonld therefore be favorably considered, as it is in harmony 
with the policy of the law. 

No one can read the testimony of the beneficiary without being im- 
pressed with the belief that in her answer to the question as to the 
cause of death she intended to convey the meaning that the insured died 

of a gunshot wound in his left side which was inflicted by him- 
(40) self. I f  there was any doubt ss to what she did mean, it was. 

for the jury and not for the Court to resolve that doubt. The 
legal effect of this testimony was to bring the case within the operation 
of the principle laid down in Spmdl v. Ins. Co., 120 N. C., 141, for 
when she admitted substantially that he died of a self-inflicted gunshot 
wound, i t  was equivalent to saying that he  died by his own hand, which 
in that case was said to be sufficient to establish a case of suicide. It 
is true, she added that '(everything pointed to accident in handling 
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the gun, which was supposed to have been empty," but is the defendant 
to be concluded by such a statement? I n  the first place, i t  is evident 
that she is merely expressing an opinion, and not stating positively a fact 
within her knowledge. I t  is merely her influence from supposed at- 
tending circumstances which she deemed sufficient to justify her con- 
clusion. But is i t  evidence? I t  is not condemned by the elementary ' 
rules governing the admission of testimony? The law deals with facts 
and not opinions or conclusions of witnesses, except in  certain cases, of 
which this certainly is not one. 

Again, we turn to the coroner's testimony, and find that to the ques- 
tion, "Was death the result of the deceased's own hand or not?" he 
gives this answer: "Yes; or by some unknown hand-accidentally or 
otherwise." Here again we have precisely the answer that was given in 
the rYpruiZl case; and there is added, as was done by the beneficiary 
when replying to a similar question, what is nothing more or less 
than rank conjecture. H e  first says, "Yes," that is, "he did die by his 
own hand or act," and then proceeds, to express his opinion in  regard 
to something he evidently knew nothing about. The very terms of. his 
further answer to the question after he had said positively that he  had 
died by his own hand or act, shows clearly that he did not intend 
to speak of his own knowledge, but was only making a guess as to what 
other circumstances may have caused his death. 

The insured died in April, and the proofs were not filed with (41) 
the company until the following August. Why this delay? 
But if this fact be not a t  all significant; why was not an investigation 
made in the meantime to ascertain if he had been shot by any one else? 
There is no snggestion that any one has even been suspected of having 
shot him. That he killed himself is the only fa i r  and reasonable infer- 
ence to be drawn from this e~~idence. I t  may be added that those who 
are supposed to know all the facts and circumstances in regard to the 
manner of the killing have vouchsafed no definite explanation of it, 
but have considered their duty performed by giving us a mere sur- 
mise, which we are just as capable of making as they. We are not told 
what was the position of the gun with reference to the body when i t  was 
found; what the habits of the deceased, nor are any of the attendant 
circumstances given, although some of them must have been known. 

I do not think i t  was incumbent on the defendant to show that which 
was peculiarly within the knowledge of the other' side, or of which 
they a t  least had the better opportunity of acquiring knowledge; and 
especially is t h i ~  true when the coroner had admitted, and the plain- 
tiff virtually so, that the insured died by his own hand, thereby casting 
upon the plaintiff the burden of explaining the occurrence. 

I t  is also to be noted that the coroner. testified that he held no in- 
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quest, and made no post-mortem examination, because no foul play 
was alleged. What did he mean by this statement? Simply that he 
died by his own hand and not by the hand of any one else; that a sui- 
cide and not a felonious homicide had been committed. These were 
all matters for the jury. 

It is further to be said that the policy provides expressly that "the 
proofs shall be evidence of the facts therein stated in  behalf of, but 
not against, the company." That which makes for the company shall 

be considered, but not that which may tend to make for the 
(42) beneficiary. The sufficiency of the evidence for the purpose 

of being submitted to the jury and considered by them is  to be 
determined in  the light of this stipulation, which is reasonable and 
valid, and should therefore be enforced. Ins. Co. v. Dick, 44 L. R. A., 
846, and notes. And surely this must be so when all the evidence was 

' 

introduced by the plaintiff. I f  these matters are considered, it sufficient- 
ly appears, prima facie a t  least, that the insured died by his own hand . (Bigelow v. Ins. Co., 93 U. S., 284), and the other statements i n  the 
proofs are merely some evidence, if evidence a t  all, to qualify or con- 
tradict this admission; but a t  last it is for the jury to weigh and decide 
upon. Ins. Co. v. Higginbotham, 95 U.  S., 380; Ins. Co. v. Dick, 
supra; Johns v. Relief Association, 90 Wis., 332; May on Insurance, 
sec. 325, I f  the opinion or conjectGre of the plaintiff stated in the . 
proofs was competent a t  all, it certainly should be considered by the 
jury and not held as matter of law to absolutely overcome and destroy 
the other statement. They would not, perhaps, attach as much weight 
to a mere expression of opinion as they  would to the positive state- 
ment of a fact within her knowledge. I t  was evidence, therefore, for 
the jury, and not such as warranted the Court in rejecting altogether 
the other part  of the answers and virtually directing a verdict. 

I t  is to be noted that the plaintiff did not go on the stand, nor did 
she offer the other witnesses who joined her in the proofs. This is 
significant and was the proper subject of comment in  discussing the 
evidence before the jury, and was a circumstance proper for their con- 
s?deration. Goodman v. Sapp. 102 N.  C., 477; Yurborough v. Hughes, 
139 N.  C., 199. 

The right of trial by jury is one that should be jealously guarded . 

and accorded to the citizen in all cases, where there are any dis- 
puted matters of fact which raise issues between the parties. I t  is 
one of the fundamental guaranties of our system of government, and 

should never be denied to any litigant in whom favor a reason- 
(43) able inference of fact may be drawn from tho evidence. Spruill . 

v. Ins. Go., supra. Unless it is perfectly clear m d  manifest that 
there is no such evidence, to take from him the privilege of having the 
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CARLETON v. R. R. 

evidence weighed by the only tribunal appointed for that purpose, and 
the best ever devised by the wit of man, is a plain invasion of his consti- 
tutional right. With all possible deference for my brethren, from whom 
I always regret to differ, I must think that there is evidence i n  this case 
which entitles the defendant to be heard by a jury and to have their 
judgment upon the facts. The majority, i t  seems to me, have attached 
too much importance to incompetent, irrelevant and inconclusive state- 
ments in the proofs, andahave failed to shift the burden of proof from 
the defendant to the plaintiff upon the admissions in the "proofs of 
death" (Insurance Co. v. Newton, 22 Wallace, 32), or to give proper 
heed to the ~rovis ion of the policy as to the effect those "proofs" shall 
have as between the parties to an action on the contract of insurance. 
When his Honor instructed the jury as he did, in  my opinion he com- 
mitted an error. 

Cited: Modlin v. Ins.  Co., 151 N.  C., 39. 

CARLETON v. RAILROAD. 
(44) 

(Filed 13 November, 1906.) 

Railroads-Lessor and Lessee-Negligencc-Liability-Pleadtngs-or of 
Defendants. 

1. A railroad company which has leased its road-bed, track and rolling-stock 
to another corporation is liable for the torts of the lessee, and this liabil- 
ity extends to an injury sustained by a passenger by the negligence of 
the servants of the lessee. 

2. Where a complaint alleges that two railroad corporations jointly operating 
their properties through the agency of a lessee between two points con- 
nected by their road-beds and tracks, in the discharge of their duty as 
common carriers undertook to carry a passenger over their track's, a 
demurrer for misjoinder was properly overruled, as they are jointly 
liable for a failure to discharge the duty undertaken in a joint operation 
and use of their property in the exercise of their franchise. 

ACTION by P. S. Carleton, administrator of J. T.  Pender, against 
the Yadkin Railroad Company and the North Carolina Railroad Com- 
pany, heard by Justice, J., at the June (Special) Term, 1906, of ROWAN. 

This action was brought for the purpose of recovering damages by 
reason of the death of plaintiff's intestate, alleged to have been caused 
by the negligence of defendants. The plaintiff alleges that the de- 
fendants, the Yadkin Railroad Company and North Carolina Rail- 
road Company, are separate and distinct corporations, and as such are 
engaged in the business of common carriers of passengers and freight. 
The defendant Yadkin Railroad Company owns a line of railroad 
extending from Salisbury, N. C., to Norwood, N. C., and the defendant 
North Carolina Railroad Company owns the line of railroad extend- 
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ing from Greensboro,' N. C., via Salisbury to Charlotte, N. C. ; that 
prior to and at the time of the negligence complained of, bdth of 
said defendants had leased their aforesaid line-of railroad to the 
Southern Railway Company, a corporation existing under and b- virtue 
of the laws of the State of Virginia, and by virtue of said lease the 
said lessee company, by  perrriission and consent of defendants, had 
control and possession of the aforesaid lines of railroad and was run- 
ning its trains and cars thereover, in charge of its s e ~ a n t s ,  agents 
and employees; that both defendants operate jointly the lines of said 
railroad from the Salisbury depot to the Salisbury Cotton Mills, which 
is a part of the North Carolina Railroad right-of-way. That on 22 
August, 1905, plaintiff's intestate purchased of said lessee company's 
agent at Norwood a ticket from that point to his home, and became a 

passenger' on said line of railroad belonging to the said de- 
(45) fendant Yadkin Railroad Company; that after becoming said 

passenger and taking a seat in one of the passenger-cars on said 
line, said intestate became suddenly ill and unconscious, and that 
shortly thereafter the conductor on said train aroused said intestate 
and obtained his ticket. Said conductor then saw and realized that 
said intestate was dangerously ill, but negligently and carelessly passed 
him by without providing him with any comforts, restoratives, medi- 
cines or physician, and negligently and carelessly failed to notify any 
physician of the serious condition of said intestate, although six towns 
were passed through in which physicians resided, and which could 
have been easily procured if the conductor on said train had performed 
his &ty to said intestate; that said lessee negligently and carelessly 
failed to remove said intestate from said train after he became ill and 
unc.onscious, but negligently brought hi,m on to Salisbury, said train 
arriving at 7:15 o'clock P. M. That aforesaid lessee, through its 
servants and agents, failed to remove said intestate from said car or 
to provide him with any ~ h ~ s i c i a n ,  etc., but negligently placed said car 
upon one of its sidetracks, with said intestate as the only passenger or 
person therein, and negligently left said intestate in said car on said 
sidetrack until 10 o'clock next morning without attention, etc. ,That 
about 12 o'clock said intestate died. 

The defendant Yadkin Railroad Company demurred to the com- 
plaint, and assigned as ground of demurrer: 

"1. The plaintiff has joined two separate and distinct causes of ac- 
tion arising out of an alleged tort against two separate and distinct 
defendants. 

"First. An alleged cause of a c t i o ~  against the North Carolina Rail- 
road Company for alleged acts of negligence by the employees of the 
Southern Railway Company, while the Southern Railway Company 
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was alleged to be operating a train over the railroad tracks 
of the North Carolina Railroad Company, and mhile said train (46) 
was not on any railroad tracks of this defendant, with an alleged 
cause of action against this defendant, for the alleged negligence of the 
employees of the Southern Railway Company, while operating a train 
over the railroad of this defendant, and before the said train reached 
the railroad of the North Carolina Railroad Company. 

"Second. That as to this defendant, the complaint does not state 
facts constituting a cause of action as to those matters alleged to have 
occurred after the said train left the said road of this defendant, and 
said cause of action for such alleged negligent acts is solely against the 
North Carolina Railroad Company, and said cause of action has been 
improperly joined with an alleged cause of action against this defend- 
ant for matters alleged to have occurred on the road and track of this 
defendant, over which i t  is not alleged that the North Carolina Rail- 
road Company had any control. 

"2. I t  does not appear from the said complaint, and it is not al- 
leged, that the alleged acts of negligence, alleged to have accurred upon 
the road of this defendant, caused the death of the plaintiff's intestate. 

"3. I t  does not appear from the said complaint that any acts done 
or failed to be done, while the said train was on the track or road of this 
defendant, caused the death of the plaintiff's intestate." 

,The defendant North Carolina Railroad Company demurred for the 
same causes set forth in the demurrer of its co-defendant. The cause 
coming on for hearing, the Court overruled both demurrers. Defend- 
ants were allowed to file answer. Defendants excepted and appealed. 

R. Lee Wright for the 
T. C. Linn for the defendants. 

COKNOR, J.. after stating the facts: That a railroad company 
which has leased its road bed, track, and rolling-stock to another (47) 
corporation is liable for the torts of the lessee has been so 
frequently decided by this and other courts that it cannot now be 
considered open to discussion. Aycock v. R. R., 89 N.  C., 321; Logan v. 
R. R., 116 Xi. C., 940; Tillett v. R. R., 118 N. C., 1031; Norton v. R. R., 
122 K. C., 910; Piewe v. R. R., 124 N. C., 83. That this liability ex- 
tends to an injury sustained by a passenger by the negligence of the 
servants of the lessee is decided in Tillett's case, supra. 

I n  Rocky Mount Mills v. R. R., 119 N .  C., 693, it was shown that a 
number of railroad companies formed an association under the name 
of the "Atlantic Coast Dispatch." That bills of lading were issued in 
the name of and by the said association, by which it underook to carry 
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freight from Lowell, Xass., to Rocky Mount, N. C. For negligent 
delay in carrying such freight the consignee sued two roads members 
of the association. Faircloth, C. J., said: "Upon examination and 
reflection we are of the opinion that the defendants, and their connecting 
lines, are jointly liable, each for the others, on the contract before ds, 
" * " that is to say, that they are engaged in  business as partners 
under the name of the 'Atlantic Coast Dispatch.' They are still com- 
mon carriers, none the less so because .they h a ~ ~ e  certain stipulations. 
Having jointly agreed to conduct the 'All-Rail Fast Freight Line' under 
the name above stated, " " * and having so informed the public 
and so contracted with the plaintiff, their true character is fixed by 
the lam according to the nature of their business." 

The demurrer and argument made to sustain it fails to note the 
allegation "that both defendants operate jointly the line of said railroad 
from the Salisbury depot to the Salisbury Cotton Mills, and which is 
a part of the North Carolina Railroad rigkt-of-way," and the further 
allegation that the plaintiff's intestate purchased a ticket of the agent 

of the lessee of said roads from Norwood to Salisbury. The con- 
(48) ductor was the employee of the lessee; and the agents and serv- 

ant> whose negligence is complained of were in the employment 
of the lessee. 

The case presented by the complaint comes to this: Two railroad 
corporations jointly operating their properties through 'the agency of a 
lessee between two points connected by their road-beds and tracks, in  the 
discharge of their duty as conimon carriers undertake to carry plain- 
tiff's intestate over their tracks from Norwood to Salisbury. Why 
should they not be jointly liable for a failure to discharge the duty 
undertaken in a joint operation and use of their property in the exercise 
of their franchise? To hold otherwhvise would violate elementary princi- 
ples of law and practically deny to the passenger any remedy. I t  may 
be that he could, if so advised, sue each'road separately, but as in  a case 
like the one disclosed by the complaint where the negligent acts were 
continuous and chargeable to the common agent of the defendant's 
lessee, who, for the purpose of this case, must be considered as the 
defendants themselves, we can see no reason why he may not join them 
in olle action. The underlying principle upon which the decision is 
based is the liability of the lessor' for the acts of its lessee, this being 

, based upon the principle that a railroad company cannot divest itself 
of its duty to the public, or its consequent liability, by leasing its track 
or in any other manner permitting its track to be used by some other 
corporation. 

For  the purpose of this appeal the relation of the two roads must 
be constmed as a joint undertaking in the discharge of their duty to the 
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public as common carriers, using the lessee as their common agent 
for that purpose. I n  this point of view i t  is immaterial whether we 
treat the cause of action as for a breach of contractual duty or a tort 
arising out of a breach of contract. The cause was argued 
before us principally upon demurrer for misjoinder, and we (49) 
think it best to refrain from entering into any discussion of 
the merits of the case as disclosed by the complaint. The principles 
applicable to the case after the facts shall have been developed on the 
trial are well settled. 

The judgment overruling the demurrer and directing the defend- 
ants to answer over must be affirmed. 

Affirmed. 

BROWN, J., concurring: I concur in the judgment overruling the 
demurrer because of the peculiar wording of the complaint, which 
appears to allege that both defendants "operate jointly" the lines 
of said railroad from Salisbury, etc., which allegation was admitted 
when a demurrer was interposed. I f  i t  should turn out when the 
real facts are found upon the trial, as doubtless it will, that the only 
connection between these two defendants is that at  different times each 
leased its road-bed, etc., to the Southern Railway Company then I 
should hold that insufficient to create a liability upon the part of the 
North Carolina Railroad Company for the negligence of the Southern, 
the lessee upon the tracks of the Padkin road, and vice vema. As I in- 
terpret Logan's and similar cases, the liability of the lessor company for 
the negligence of its lessee must be confined to acts occurring on the 
lessor's property. The fact that the Southern holds leases of different 
railroads, runs a train through over each track and sells one ticket good 
over all, would not, in my judgment, alter this principle. 

The decision in  the Rockv Xount Afills case was based upon the idea 
that different railroad companies, engaged actively in the transportation 
of merchandise, had formed a transportation copartnership under the 
name and style of the Atlantic Coast Dispatch, and that each copartner 
mas liable f i r  the acts of the other done within the scope of the copart- 
nership. The fact that two railroad corporations happen to 
independently lease their properties to the same lessee by dif- (50) 
ferent leases would not create a transportation copartnership 
between the lessors or extend the liability of each lessor for the acts of . 
the lessee beyond each lessor's own property. 

Therefore, I hold that in order to create a liability upon the part 
of the North Carolina Company it must be established that the action- 
able negligence-the breach of duty upon the part of the Southern which 
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caused the death of plaintiff's intestate-actually occurred upon the 
property of the North Carolina Company. 

CLARK. C. J., concurring with Xr.  Justice Bmun: Barring the 
word "jointly," which doubtless was unadvisedly used in  the complaint, 
1 think that there is no liability accruing to the North Carolina Rail- 
road Company by reason of any misconduct of the conductor of the 
Yadkin Valley Railroad Company, simply because both roads had 
been leased to the same lessee. There is no contract between the two 
lessors. Nor  when the Yadkin Valley Railroad Company, acting 
through its lessee, contracted to take a passenger from Norwood to 
Salisbury, did any liability arise to the North Carolina Railroad Com- 
pany for mistreatment of a passenger, from the fact that the Yadkin 
Railroad Conipany ran its train for one and a half miles over the track 
of the North Carolina Railroad Company. The latter would be re- 
sponsible to the public, as for fires set out by the Yadkin train while on 
its track. (Aycoch. 2;. R. R., 89 N. C., 321) or injury accruing to any 
one on its tracks, but i't would not be liable for any breach of contract 
or tort by the Yadkin Company to its passengers or employees : Wash- 
i n g t o n  c. R. R., 101 N. C., 239; A'hite 2%. R. R., 115 N. C., 631. The 
North Carolina Railroad Company was neither lessor nor lessee of the 
Yadkin Railroad, nor was it operating the latter's train merely because 
its train ran over the North Carolina Railroad track a short distance. 

ISLEY v. BRIDGE COMPAKY. 

(Filed 13 November, 1906.) 

AJeglzgence-Instructions-Reduczng Verdict-Power of Court-Damages, 
Excesszve and Inadequate. 

1. In  an action for injuries sustained from the breaking of a chain used i n  
lifting heavy weights, where the only theory of negligence presented by 
the plaintiff's evidence was that the defendant in not having the  chain 
properly annealed had allowed the metal to become crystallized, and there 
was evidence on the part of the defendant tending to prove that the 
broken link had not become crystallized, the Court erred in declining to 
give defendant's special instruction that  "if the jury find from the evi- 
dence that the link of the chain ~ r a s  not crystallized they should answer 
the first issue as  to negligence 'No.' " 

2. The trial Judge has no power to  reduce a verdict without the consent of 
the party in whose favor the verdict is rendered. 

3. When the trial Judge thinks an injustice has been done it  is his duty to 
set aside the verdict, and he may set it  aside a s  to damages either exces- 
sive o r  inadequate. 
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ISLEY V. BRIDGE Co. 

ACTION by Warren W. Isley against the Virginia Bridge and Iron 
Company, heard by Ferguson, J., and a jury, at the May Tern,  1906, 
of ALAMAN~E. From the judgment rendered, both parties appealed. 

J .  T .  Xorehead and W .  H.  Carroll for the plaintiff. 
Brooks & Thornson and Parker & Parker for the defendant. 

BROWN, J. This cause mras tried upon the issues submitted upon the 
first trial, and we refer to the former report for the facts (141 N. C., 
221.) 

On the second trial the defendant requested the Court to charge the 
jury: "If you find from the evidence that the link of the chain in  evi- 
dence was not crystalized, then I charge you to answer the first 
issue 'NO."' The Court declined to give this special instruction, (52) 
and defendant excepted. 

The only theory of negligence presented by the plaintiff was that the 
chain suspended from the trolley and used in moving heavy pieces 
of iron had not been occasionally annealed, in consequence of which it 
had become crystallized, which caused i t  to break and drop the iron up- 
on plaintiff's leg. The testimony of Albright and Turrentine, plaintiff's 
witnesses, tends to prove that the use of chains in lifting heavy weights 
tends to crystallize the links, or some of them; that the method used to 
prevent this is by annealing the metal, and that this chain had become 
crystallized. There is no other evidence of negligence, and plaintiff 
does not undertake to account for the breaking of the chain upon any 
other theory. 

The defendant offered evidence tending to prove that the broken link 
had not become crystallized andethat the occurrence was an accident 
and was not occasioned by any negligence of its agents. 

I n  presenting defendant's contentions the only charge the Court gave 
was as follows: "If an inspection could not have discovered any defect 
in  the chain, that is, would not have discovered that the chain had be- 
come crystallized and brittle, if it was crystallized, and liable to break in 
its use, and if yon should fail to find from the evidence that i t  was 
necessary to anneal the chain, or that if the chain had been annealed it 
would not have broken, you  ill answer the first issue 'No.' " 

I t  is contended that the defendant's prayer for instruction was in- 
ferentially given. This is not sufficient. The Court should have given 
the prayer definitely and with certainty. The defendant was entitled 
to that, for i t  is plain to us that if the chain had not become crystal- 
lized, the occurrence was an accident, "an event from an unknown 
cause," which reasonable care could not guard against. There 
is no evidence that the link mas worn so badly as to be danger- (53) 
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ous, o r  t h a t  t h e  cha in  was of infer ior  quality, b u t  t h e  case was 
t r ied u p o n  t h e  theory t h a t  defendant by  i t s  negligence i n  not having 
it properly annealed h a d  allowed t h e  metal  to  become crystallized. 

H i s  H o n o r  declined t o  set aside t h e  finding upon  the  issue of dam- 
ages, upon  motion of t h e  defendant, u p o n  t h e  ground t h a t  t h e  amount 
mas excessive, b u t  reduced t h e  amount  to  $1,500. T h e  plaintiff tendered 
judgment f o r  $2,000, which the  Cour t  refused to sign, a n d  plaintiff 
excepted a n d  appealed. T h i s  must have been a n  i b d v e r t e n c e  upon the  
p a r t  of t h e  able J u d g e  who tr ied this  case. I n  view of t h e  dispo- 
sition m7e have  m a d e  of t h e  defendant's appeal  a new t r i a l  is necessary, 
b u t  we  deem it proper  to  say t h a t  i n  th i s  S t a t e  Judges  of t h e  Superior  
Courts  have  no power to  reduce verdicts wi thout  t h e  consent of t h e  
p a r t y  i n  whose favor  the  verdict is  rendered. Shields v. Whitaker, 82 
N. C., 523. W h e n  t h e  t r i a l  J u d g e  thinks a n  injustice h a s  been done, 
it is  h i s  d u t y  t o  set aside t h e  verdict, and  h e  m a y  set it aside as  to 
damages ei ther  excessive o r  inadequate. Benton v. Collins, 125  N. C., 
53. Le t  costs of defendant's appeal  be  taxed against plaintiff a n d  costs 
of plaintiff's appeal  be  taxed against defendant. 

N e w  trial.  

(54) 
RAILROAD COMPANY v. HARDWARE COMPANY. 

(Filed 13 November, 1906.) 

Malicious Prosecution-Abuse of Process-Profits-iMeasure of Damages. 
Eviclence-Wrongful Attachment-Probable Cazcse-Advice of Counsel. 

1. In  an action for damages growing out of an attachment of plaintiff's cars, 
alleging malice and want of probable cause and that  the attachment of 
ten cars was excessive and an abuse of process of the Court, evidence of 
profits which the plaintiff might have made from hiring its cars was 
properly excluded as speculative damages. 

2. The true measure of damages in such a case i s  the interest upon the 
value of the cars, increased or diminished, as  the case might be, by the 
difference between the deterioration of the cars if in  daily use, and their 
deterioration while wrongfully tied up, provided plaintiff could not have 
avoided injury from the attachment by giving bond and retaining posses- 
sion of i t s  cars. 

3. In  a n  action for damages for alleged wrongful and malicious attachment 
of plaintiff's cars, the Court erred in  refusing to admit the testimony of 
the agent of the  company, which was surety on the prosecution bond in 
this action, that  for the payment of $10 i t  would have signed a replevy 
bond to secure release of the cars attached. 

4. In  cases of contract, as  well as in  tort, i t  is  generally incumbent upon an 
injured party to do whatever he reasonably can to improve all reason- 
able and proper opportunities to  lessen the injury. H e  must not remain 
supine, but should make reasonable exertions to help himself, and thereby 
reduce his loss and diminish the responsibility of the  party in  default 
to him. 
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5. In  a n  action for damages for alleged wrongful and malicious attachment 
of plaintiff's property, where the general manager of defendant testified 
that  the party who bought the goods told him that  they were for the use 
of and bought for the account of plaintiff; that  he had no reason to 
disbelieve this statement; that the former action was instituted in good 
faith, believing the present plaintiff owed the debt for which the property 
was attached; that  he submitted all the facts to his counsel and acted 
upon his advice, and that  he had no idea what property the Sheriff had 
attached: Held, that  the Court erred in charging the jury that if they 
believed the  evidence they would find that  the attachment was issued 
without probable cause. 

6. Where the defendant laid all the facts before his counsel and sued out the 
attachment under his advice, this is evidence to  rebut the allegation of 
malice. 

7. Where the officer levied a n  attachment on an excessive quantity of prop- 
erty, the plaintiff in  the attachment i s  not liable for the abuse unless he 
in some way advised, directed or encouraged such action. 

8. In  an action for malicious prosecution, i t  is necessary to show (1) malice, 
( 2 )  want of probable cause, ( 3 )  and that  the former proceeding h'as 
terminated. In  a n  action for abuse of process i t  is  not necessary to show 
either of these three things, but two elements a re  necessary: First, an 
ulterior purpose; second, an act in  the use of the process not proper in 
the regular prosecution of the proceeding. 

( 5 5 )  

ACTION by Pittsburg, Johnstomn, Ebensburg and Eastern Railroad 
Company against Wakefield Hardware Company, heard by Jloore ,  J. 
and a jury, at  the August Term, 1906, of GUILFORD. 

This case was here, 135 N. C., 73, when a demurrer for misjoinder 
was sustained because the surety on the attachment bond had been joined 
as defendant. .It was again here, 138 N. C., 174, when a demurrer to the 
complaint was overruled. The defendant had instituted an action 
against the Coke and Coal Company, a corporation of this State, for 
the recovery of $415 for car material, and joined the plaintiff herein, a 
railroad company incorporated in Pennsylvania, as &-defendant. The 
two companies had at  that time the same officers and nearly the same 
stockholders, and the material had been used on the latter's cars. The 
complaint alleged that the material was bought f o r  said railroad com- 
pany, in fact, as an  undisclosed principal. I n  said attachment ten of 
the defendant's cars were attached, and it not offering to give bond, the 
said ten cars were held two years, when the attachment was dissolved. 
This action mas brought for damages, alleging malice and want of 
probable cause and that the attachment of the ten cars was exces- 
sive and an abuse of the process of the Court. Both plaintiff 
and defendant appealed. ( 5 5 )  

J .  T .  ~ l f o r e h e a d ,  W .  H.  Carroll and Sco t t  & ~11cLeacn f o r  plaintiff. 
T a y l o v  & Scales  for defendant. 



IN T H E  SUPREME COURT. [I43 

R. R. u. HARDWARE Co. 

CLARK, C. J., after stating the case: The plaintiff sought to show 
that for the ten cars attached it should recover what the cars would 
have earned by way of rental or car toll. I t  was in evidence that the 
plaintiff's road is only seventeen miles long, but that i t  owns a large 
stock of cars and its principal business was the hiring or mileage of its 
freight and coal cars used on other roads, in  short, as its counsel some- 
what felicitously expressed it, its chief business was that of a "railroad 
livery stablen-hiring out conveyances. His  Honor properly excluded 
the evidence of profits which the plaintiff niight have made for hiring its 
cars, because that would be speculative damages. Sharpe v. R. R., 
130 N. C., 614. The true measure of damages is the interest upon the 
value of the cars, increased or diminished, as the case might be, by the 
difference between the deterioration in  the cars, if in daily use, and 
their deterioration xvhile wrongfully tied up, provided, of course, the 
plaintiff could not have avoided all injury from the attachment by sim- 
ply giving bond-as it is shown that it was amply able to do-and re- 
taining possession of its cars. 

No error. 
DEFEKDANT'S APPEAL. 

CLARK, C. J. I t  was error to refuse to admit the testiniony of the 
agent of the company which was surety on the prosecution bond in this 
action, that for a payment of ten dollars it would have signed a re- 
plevy bond to secure release of the ten cars when attached. Though 
i t  may not be the duty of a defendant in all cases to execute a replevy 

bond, i t  would be preposterous to justify non-action whereby 
( 5 7 )  the plaintiff claims i t  has lost $4,750 rental of cars, when i t  was 

a perfectly solvent company, owing no debts, as its president 
testified, and could a t  a petty expense, and probably without any a t  all, 
hare given bond and retained possession of its cars. "The rule, in 
brief, is that in  cases of contract, as well as in tort, it is generally in- 
cumbent upon an injured partp to do whatever he reasonably can to im- 
prove all reasonable and proper opportunities to lessen the injury. " * * 
H e  must not remain supine, but should make reasonable exertions to 
help himself, and thereby reduce his loss and diminish the responsibility 
of the party in  default to him." Note to Wright v. Bank, 6 Am. St., 
365. Where a mule was wrongfully taken it was held that the injured 
party should have bought another, and could not recover the profits 
of the crop he would hare made if the mule had not been taken. Sledge 
v. Reid, 73 N. C., 440. 

The Court below erred in instructing the jury that "if they believed 
the e~~idence, to answer the first issue 'Yes.' " That issue was, "Did the 
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defendant ~vrongfully and without probable cause, cause to be issued 
and levied a warrant of attachment upon the property of the plaintiff 1" 

There mas ample evidence to wbmit to the jury upon the question 
of probable cause. There was the testimony of the general manager 
of the defendant that the party who bought the goods told him they 
were for the use of and bought for the account of the plaintiff; that he 
had no reason whatsoever to disbelieve this statement; that the action 
was instituted by the defendant in the utmost good faith, believing that 
the plaintiff verily owed the debt for which the property was attached; 
that notwithstanding this belief, out of the abundance of caution, he 
submitted honestly all the facts to his counsel, r h o  advised him that he 
had a cause of action against the plaintiff; that no steps were taken ex- 
cept such as were advised by his attorney; that as for attaching 
more property than the anlount of his claini would warrant, he  (58) 
had no idea what property the Sheriff had attached under and 
by virtue of the writ, and that his only cause for taking a nonsuit at 
the time of the trial of the action was his inability to secure the at- 
tendance, as a witness, of the party who bought the goods. 

The defendant had laid all the facts before counsel ol  high standing 
in the profession and had sued out the attachnient under his advice. 
This is el-idence to rebut the allegation of nialice: Smith v. B. und L. 
Asso., 116 N. C., 73; and there are n ~ a n y  authorities holding that i t  is 
evidence also of probable cause; see cases collected in note 93, Am. St., 
461. 

This action, furthermore, cannot be maintained for malicious prose- 
cution if, 'as the jury hare found, there was no malice. R. B. V .  Hard- 
ware C'ornpany, 138 N. C., 174. 

The only ground for an action for abuse of process is the levy on an 
excessive number of cars for the alleged purpose of forcing payment 
of an alleged debt, preferably to submitting to loss and inconvenience 
by the attachment. There was certainly evidence, aboae set out, in de- 
nial of this, and it n w  error in any aspect of the case to instruct the 
jury to answer the first issue "Yes." 

I f  the officer levied, as it seems that he did, on an excessive quantity 
of property, the plaintiff in the attachment was not liable for the abuse 
unless i t  had in some way directed, advised or encouraged such act. 
19 Am. and Eng. Enc. (2 Ed.),  630. This being denied, raised an 
issue for the jury. 

I t  may be as me11 to note here the distinction between an action for 
malicious prosecution and an action for abuse of process. I n  an action 
for malicious prosecution there must be shown (1) malice and ( 2 )  want 

71  
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of probable cause, and ( 3 )  tha t  the former proceeding has terminated. 
R. R. v. Hardware Company, 138 K. C., 174. I n  an action for 

(59) abuse of process i t  is  not necessary to show either of these three 
things. By an  inadvertence i t  was said in  the case last cited 

that  want of probable cause must be shown. "If process, either civil 
o r  criminal, is wilfully made use of for  a purpose not justified by the 
law, this is an  abuse for which an action d l  lie." 1 Cooley Torts ( 3  
Ed.) ,  354. '(Two elements are necessary: first, an ulterior purpose; sec- 
ond, a11 act In the use of the process not proper in the regular prosecution 
of the proceeding. l b . ,  355; 1 Jaggard Torts, see. 203; Hale  on Torts, 
see. 185. "An abuse of legal process is where it is  employed for some 
unlawful object not the purpose intended by law. I t  is  not necessary to 
show either malice or want of probable cause, nor that  the proceeding 
had terminated, and i t  is  immaterial whether such was 
baseless o r  not." Xaye r  v. Walter, 64 P a .  St., 283. The distinction 
has been clearly stated. Jackson v. Telegraph Co., 139 N. C., 366. 

Error .  

Cited: Gither v. Carpenter, post, 242; Stanford v. ~ r o c & y  Co., 
post, 323; Bowen v. King, 146 N. C.: 391; Hoczltt 2). Tel. Co., 147 N. C., 
193 : Bell zr. Xachine Co., 150 N. C., 113; Dozuaing v. Stone, 152 N. C., 
530; TT~lnrvey z3. R. R., 153 N. C,, 575; Carmichael v. Telephone Go., 
157 N. C., 27;  Willcinson a. Wilkinson, 159 K. C., 271; Wright v. Hw- 
ris, 160 N. C., 516, 551, 554; Xmitlt ?;. Bonding Co., Ib., 576. 

JONES v. COMMISSIONERS. 

(Filed 13  November, 1906.) 

Tazation-Subscriptions fo  Railroads-Bonds-Legislative ~bwer-Uniform- 
ity-Counties and  Townships-AWanda?nus-Limitation. of Action-Parties. 

1. Where certain townships by extra taxation procured the building through 
their territory of a railroad, the Legislature has the power to direct the 
County Commissioners to expend exclusively in those townships the 
county taxes derived from such railroad property in said townships "in 
repairing roads, building bridges, extending schools, or such other pur- 
poses as the Commissioners may deem best," until the amount so used in 
said townships shall fully reimburse then1 for the amount paid out to 
aid in building said railroad. 

2. There is no constitutional requirement that the tax rate for county pur- 
poses shall be the same everywhere. It varies in the different counties, 
and may vary in different townships, parts of townships, districts, towns, 
and cities in the same county. 

3. The Constitution recognizes the existence of counties, townships, cities and 
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towns as governmental agencies; but they are all legislative creations 
and subject to be changed, abolished o r  divided, at the will of the General 
Assembly. 

4. Where the relief sought is a mnndanzus to compel a Board of County Com- 
missioners to expend in a township certain taxes as directed by statute, 
the tax-payers in said township are proper parties to bring the action, 
and there is no statute of limitations as the relief sought is prospective. 

5 .  Where a statute requires the County Commissioners to invest each year, 
in interest-bearing securities, the county taxes derived from the taxation 
of the property of a railroad in a certain township, as a sinking fund for 
the payment, at  maturity, of the bonds issued by said township t o  aid in 
building said railroad, a mandamus to compel the Commissioners to re- 
imburse-said township for the amount of said bonds was properly refused, 
where the bonds had been alreadj paid off. 

ACTION by A. G. Jones and others against the Board of Commis- 
sioners of Stokes County, pending STOKES, and heard by W a d  J., by 
consent, at  chambers at  Winston, on 12 October, 1906, upon the plead- 
ings and agreements of facts. 

I n  1880 Sauratown and 3Ieadoms townships in Stokes County, un- 
der the authority of chapter 67, Lams 1879, voted to subscribe $6,660.66 
each to the capital stock of the Cape Fear and Yadkin Valley Railroad 
Company to  procure said railroad to be built through their respective 
townships, and to levy a tax on said townships to pay the subscription, 
mhich has since been fully paid up. The road mas built through said 
townships and has since become the property of the Southern Railway 
Company. Neadoms Township has been divided into two townships, 
Meadows and Danbury. 

I n  1887 said Sauratown Township, Stokes County, under the author- 
ity of chapter 87, Laws 1887, voted to subscribe $10,000 to the 
capital stock of the Roanoke and Southern Railroad Company (61) 
to procure said railroad to be built through the township, and 
to  issue $10,000 in bonds, to be sold to pay up said subscription, mhich 
was done, and subsequently the township paid off and canceled said 
bonds. The road was built through said township and has since be- 
come the property of the Norfolk and Western Railroad Company. 

In  1893 the General Assembly enacted chapter 448, Laws 1893, which 
as amended by chapter 131, Lams of 1895, reads as follows: 

"SECTION 1. The Commissioners of Stokes County are hereby 
authorized and directed to set apart from all other county taxes all the 
taxes paid each year as county taxes by the Cape Fear and Yadkin 
Valley Railroad Company on their property, lying and being in 
Sauratown and Meadows townships of said county of Stokes; and the 
same so respectively paid each y e a r  on  the property in each of said 
townships by said railroad company shall be divided into two equal 
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shares, one-half thereof to belong to Sauratown Totvnship and the other 
half to belong to the territory now embraced in Xeadows and Danbury 
townships, to be divided between said Meadows and Danbury townships 
in proportion to the amount of taxes paid by said territory now em- 
braced in Danbury and Meadows townships, respectively, to the Cape 
Fear and Yadkin Valley Railroad Company, and shall be expended 
exclusively within the said Saurat0n.n and Meadows and Danbury 
townships, respectively, for repairing the public roads, building bridges, 
extending schools, or such other purposes as the Commissioners may 
deem best, and not othemvise. 

"SEC. 2. The Conlmissioners of Stokes County are authorized and 
directed to invest each year in interest-bearing securities, which in their 
judgment are safe and reliable, the surplus n~oney arising from the 
county taxes paid by the Norfolk and Western Railroad Company, over 

and above the amount required to pay interest on the bonds 
(62) issued by Sauratown Township in aid of said railroad, on all 

their property lying and being in Sauratown Township, in said 
county of Stokes, the interest on the bonds outstanding first having been 
paid each year before said surplus is invested; and the surplus so in- 
vested shall be a sinking ftmd for the redemption of the bonds at ma- 
turity, i t  being the intention of this act that the surplus shall not be 
used by the county as a part of the general county fund, but for the 
purpose herein set forth. 

"SEC. 3. That whenever the bonded debt, principal and interest, 
of said township, contracted in  aid of the Roanoke and Southern, now 
the Norfolk and Western Railroad, shall have been paid by said county 
taxes on said road, and the said township fully reimbursed for what has 
been already paid, and whenever the Meadows Township shall be fully 
reimbursed and said taxes, principal and interest, the amount paid by 
said township. then this act shall cease to be operative, and all such taxes 
shall be paid into the general county fund. 

This is an action brought by these tax-payers of the aforesaid town- 
ships, on behalf of all the tax-payers therein, averring that the defend- 
ant Board of County Commissioners of Stokes has never complied with 
the requirements of the aforesaid acts. but has collected the taxes on 
said railroad property in  said townships, and has applied them to general 
county purposes, and though a demand was made on the board, be- 
fore bringing this action, that it should apply the aforesaid taxes to the 
purposes set out and required by said acts, the defendant refused to do 
so. The relief sought is a mandamus to compel the defendant to com- 
ply v i th  the statute by applying the taxes raised on said railroad prop- 
erty in the townships named, as follows: "That the taxes levied on the 
property, formerly owned by the Cape Fear and Yadkin Valley Rail- 
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road Company, be applied to repairing the public roads in said town- 
ships and for the other purposes set out in said act, and that the taxes 
levied on the property owned by the Norfolk and Western 
Railway Company be paid to said Sauratown Township until ( 6 3 )  
said township is reimbursed in both the principal and the 
interest paid on said bond,ed indebtedness of $10,000," and for a ref- 
erence to ascertain the sum that should be so applied. His Honor 
granted judgment as asked in favor of the plaintiffs as to the taxes 
hereafter to be collected on the Southern Railway in said Township, 
that the same shall be applied as provided in section 1 of the act in 
the manner and to the extent themin mentioned, and for a reference to 
ascertain the amount. From this order the defendant appealed. 

I t  was further adjudged that Sauratown Township is not entitled 
' to be reimbursed in any amount for the sums paid out on the subscrip- 

tion for building the Roanake and Southern Railroad, and from this 
order the plaintiff appealed. 

Lindsay Patterson and W. W.  King for the plaintiff. . 
1WanZy & Hendren and N.  0. Petree for the defendant. 

CLARK, C. J., after stating the case: The townships named in the 
act having, by the extra taxation they had imposed upon themselves, 
procured the building through their territory of the Cape Fear and 
Yadkin Valley Railroad, now the property of the Southern Railway 
Company, the General Assembly thought i t  just and equitable that 
the county taxes derived from such property in  those townships should 
be expended exclusively in said townships "in repairing roads, build- 
ing bridges, extending schools or such other purposes as the Commis- 
sioners may deem best," until the amount so used in said townships 
should fully reimburse them for the amount paid out on subscriptions 
to aid in  building said railroad. We know of no provision in the 
Constitution which disables the Legislature from passing such 
act. (64) 

The defendant contends that the act interferes with the 
requirement of uniformity and equality of taxation. But there is no 
constitutional requirement that the tax rate for county purposes shall 
be the same everywhere. I t  varies in the different counties. The 
rate of taxation may vary in different townships, parts of townships, 
districts, towns and cities in  the same county, as where some have voted 
extra taxation for roads, fences, schools, etc:, and in this very instance 
the taxes were higher a few years ago in those three townships, by reason 
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of the tax to pay their railroad subscription-an inequality for which 
this act seeks to reimburse them. I n  fact, the levy for county taxation 
is uniform throughout the county under this act, which is  merely a legis- 
Iatil-e requirement of the appropriation of money raised from certain 
property taxes, in those townships, to certain public purposes therein, 
which the General Assembly thought just and proper. The act does not 
interfere with the constitutional provision appropriating the poll tax 
and fines, forfeitures and penalties. The defendant suggests, however, 
that it infringes upon the provisions of the Constitution "establishing 
counties and requiring them to be maintained in their integrity." But 
we do not find any such provisions.. The Constitution recognizes the 
existence of counties, townships, cities and towns as governmental 
agencies (White v. Commissionem, 90 N. C., 437), but they are all legis- 
1ati~-e creations and subject to be changed (Dare v. Currituck, 95 N.  C., 

' 

189 ; Harris v. Wright, 121 N. C., l 'i2), aboIished ( ~ V i l l s  v. Williams, 
33 N.  C., 558), or divided (iWcCor.mac v. Comrnissio.rzers, 90 N.  C., 441) 
at  the will of the General Assembly. I n  Tate v. Commissionem, 122 
N. C., 813, i t  is mentioned that the names of fourteen counties, formerly 
existing, have disappeared from the map of the State. Another (Polk) 
mas once abolished and subsequently recreated. 
h case exactly in point with this is Clark v. Sheldon, 106 PI'. Y., 104, 

which held constitutional an act '(directing and providing for the 
(65) application of taxes assessed upon any railroad in  a town, city 

or d l a g e  towards the redemption of bonds issued by the munic- 
ipality to aid in the construction of such railroad," and pointed out 
that this did not impose a tax upon property in other portions of the 
county for the benefit of any township, city or town, but simply appro- 
priated the taxation upon such railroad property for the benefit of the 
municipality which had incurred a burden to procure the building of 
such railroad. The same view is upheld in  Cornmissioners v. Lucas, 
93 U. S., 108. 

I t  rested in the judgment of the General Assembly to direct the Com- 
missioners of Stokes County to make this application of the county 
taxes derived from railroad property in those townships. Should this 
statute not meet the approva~l of subsequent Legislatures it can be re- 
pealed, but unless repealed i t  is the duty of the County Commissioners 
to obey it until, as provided therein, the townships named in section 1 
shaII be reimbursed in  the manner stated. 

I t  was competent for these plaintiffs, taxpayers in said township, to 
bring this action, "the question being one of common or general interest" 
to all the taxpayers therein. Revisal, 411; Brimson v. Ins. Go., 85 
N. C., 411; Thames v. Jordan, 97 N .  C., 121; McMillan v. Reeves, 102 
N. C., 550. 
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Nor is there any statute of limitations. The plaintiff is not seeking 
to recover a debt, nor even to compel the County Commissioners to ac- 
count for the taxes heretofore collected on railroad property in said 
townships, but the relief sought is prospective, to require compliance 
with the statute in future. I t  imposes a continuing duty until it shall 
be complied with or repealed. 

No Error. 
PLAINTIFF'S APPEAL. 

CLARK, C. J. Section 2 of the act requires the County Commissioners 
to invest each year, i n  interest-bearing securities, the county 
taxes derived from the taxation of the property of the Norfolk (66) 
and Western Railroad Company in Sauratown Township, as a 
sinking fund for the payment, a t  maturity, of the bonds issued by said. 
township to aid in building said railroad (after first deducting thereout 
enough to pay the current interest). As the bonds of said township 
have been paid off, there is no sinking fund required to pay the bonds, 
and the mandamus in this regard was properly refused. 

I t  would have been otherwise if this section had, like section 1, re- 
quired the reinibursement of that township by disbursing the taxation, 
derived from said railroad, for roads, schools, etc., in the townships 
named. Whether it shall be so amended is a matter for the Legislature. 
The statute does not'now so require. 

No Error. 
I .  

Cited: Trustees v. Webb, 155 S. C., 385; Commrs.. v. Commrs., 157 
N. C., 517. 

WOODY v. FOUNTAIN. 

(Filed 13 November, 1906.) 

Processio%ing Proceeding-Pleadin~s-Practice-Possession--Title-Bound- 
ary-Burden of Proof. 

1. In a processioning proceeding under Rev., secs. 325-6, to establish a 
boundary-line, where the defendant denied the plaintiff's title and pleaded 
both the twenty years' and seven years' statutes as a defense, the Clerk, 
under Rev., see. 717, should "transfer the cause to the civil-issue docket 
for trial during the term upon all issues raised by the pleadings"-in this 
case, both the issues of boundary and title. 

2. In a processioning proceeding, the provision in Rev., see. 326, that occupa- 
tion of land constitutes ownership for the purpose of establishing bound- 
ary, applies only where the answer does not deny the boundary, o r  denies 
only the boundary; but where the denial extends to the plaintiffjs title 
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also, and the case is transferred to the term of Court for "trial on all the 
issues raised" (Rev., see. 7 1 7 ) ,  the action becomes substantially a civil 
action to quiet title, and it devolves upon the plaintiff to make out his 
title as well as his boundary, and possession ceases to be sufficient proof 
of ownership. 

3. In a processioning proceeding, where the cause has been transferred to the 
Court at term, an instruction to the jury that "if they should find from 
the greater weight of evidence that the original and true line between the 
plaintiff and defendant is as claimed by defendant, then you will answer 
this issue (as to boundary) in his favor," was erroneous, as the burden of 
proof was on the plaintiff to establish the line. 

(67) 

ACTION by Mildred I .  Noody against Griffin Fountain, heard by 
Ilfoore, J., and a jury a t  the August Term, 1906, of PERSON. From the 
judgment rendered the defendant appealed. 

7Villinm D. Nerritt for the plaintiff. 
Kitchin d Carlton for the defendant. 

CLARK, C. J. This was a special proceeding under Revisal, 325, 326 
to establish the boundary line between the plaintiff and defendant. 
These sections provide that the owner of laud may file a petition stating 
the facts constituting the location of the line claimed by him;  that if 
this is not denied the Clerk shall enter judgment establishing the bound- 
ary as alleged in the petition, but if denial of the location is made in 
the answer the Clerk shall cause the line to be, surveyed according to the 
contention of both parties, and after the surveyor's report and map are 
Sled the Clerk shall hear the cause and render judgment determining 
the boundary, and if an appeal is taken "the Clerk shall certify the 
issues raised before him to the next term of the Superior Court for trial 
by jury de novo." This was the act of 1893, and while designating this 
a special proceeding and providing that the procedure, except as therein 
modified, "shall, in  all respects, be the same" as in other special proceed- 
ings, marks out the procedure only when there is no denial of plaintiff's 
allegations or a denial as to location of his boundary only. But the 

later act of 1903, ch. 566, now Revisal, 717, provides further 
(68) that in all "special proceedings i t  shall be competent for any 

defendant to plead any equitable or other defense, or ask any 
equitable or other relief in  the pleadings which i t  mould be competent 
to ask in a civil action; and when such pleas are filed the Clerk shall 
transfer the cause to the civil issue docket for trial during the term upon 
all issues raised by the pleadings." 

I n  this case the defendant denies the plaintiff's allegation that she is 
"owner in fee," and pleads both the twenty pears' and seven years' stat- 
utes a 3  a defense. I t  is true that under Revisal, 326, "occupation of 
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land constitutes sufficient ownership for the purpose of that section," 
i. e., establishing boundary. That mould be sufficient when the answer 
does not deny the boundary or denies only the boundary. But the act 
of 1903, now Revisal, 717, authorizes the defendant in any special pro- 
ceeding to plead any defense which he might do in a civil action. The 
defendant has denied the plaintiff's title. I t  would be a vain thing in- 
deed to go on to establish a boundary when the title is controverted. I t  
would be equally a hardship to turn the plaintiff out of court merely 
because the defendant has denied his title as well as boundary, and "the 
whole object in passing the act may be utterly defeated." Xtanaland v. 
Rubon, 140 N .  C., 204. Indeed such course would discourage these pro- 
ceedings, which should rather be encouraged, that when possible bound- 
ary lines may be readily settled with small cost and delay. The simpler 
plan now that both parties are already i n  court and know each other's 
contention is, as the statute has now provided, Revisal, 717, "when such 
pleas are filed the Clerk shall transfer the cause to the civil issue docket 
for trjal during the term upon all the issues raised by the pleadings," 
i. e., in this case both the issues of boundary and title. Instead of turn- 
ing the plaintiff out of court to begin anew by an action of ejectment, 
or doing the ra in  thing of trying a boundary when the title of 
plaintiff is denied, the statute simply converts the pending (69) 
special proceedings into a civil action to quiet title. It is true, 
as held in Hill v. Dalton, 140 N.  C., 9, that in a "proceeding for proces- 
sioning the question of title does not arise." Rut that applies in cases 
where the nature of the action is not changed by a plea arising on issue 
of title. 

This is analogous to a special proceeding for partition in which, if the 
allegation of ownership is not denied, the lines laid out are an adjudi- 
cation between the parties, subject only to a change of the dividing lines 
on appeal, but after judgment the partitioners are estopped to deny each 
other's title. Partition is a proceeding to establish boundary lines, but 
if title is not denied the judgmint cannot be impeached by a party for 
defect of title, and if title is denied in  the answer the cause is trans- 
ferred to the Superior Court and '(becomes substantially an action of 
ejectment and subject to all the rules of law applicable to such trials." 
Alexander v. Gibbon, 118 N.  C., 796; Huneycutt a. Brooks, 116 P\r. C., 
788; Purvis v. Wilson, 50 N. C., 20;  Bullock v. BuZZoclc, 131 N.  C., 29. 

This is the same view which this Court has taken of this special pro- 
ceeding .'!to establish boundary"-commonly called "Processioning7'-- 
in all the decisions since Laws 1903, ch. 566, now Rev., 717. At the 
next term (August, 1903)) in Parkey v. Taylor, 133 N. C., 103, the 
Court stated that the purpose of the act is to furnish a cheap and speedy 
mode of establishing a boundary "between adjoining proprietors who do 
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not question each other's title to their respective tracts," but that, like 
a special proceeding in partition, "if an issue as to title is raised by the 
answer," the cause should be "transmitted to the Court a t  term, thence- 
forward to be proceeded i n  as if originally brought to determine the 
issue of title as in an action of ej'ectment." That case is cited as au- 
thority in  Smith v. Johmon, 137 N. C., 43. I n  Stancdand v. Rabon, 

140 N. C., 202, i t  was held that in a special proceeding under 
(70) the processioning act, when an issue as to title is raised in the 

pleading, the cause should be transferred to the Court at  term 
for trial, and that the Court erred in  dismissing the proceeding. I n  
Davis v. Wall, at this term, 142 N. C., 450, the above three cases are 
cited, and it is said: "It is true that a processioning proceeding is for 
a settlenient of a boundary line, title not being involved, but if the de- 
fendant therein denies the title of the plaintiff as ~vell as the location of 
the boundary line, upon the issue of title thus raised the case would be 
transferred to the Court at term for trial and tried as if the action had 
been originally brought to the term of Court, just as when an issue of 
title is raised in  proceedings for partition." 

The practice is thus simple and is well settled, and conforms to the 
statnte, Rev., 717, and to the practice in  all other special proceedings. 
By the denial of the allegation in the complaint that the plaintiff is 
"owner in fee," the action became in effect a civil action assimilated to 
an action to quiet title, Laws 1593, ch. 6, now Revisal, 1589, and should 
have been tried at term according to the practice and rules governing 
such trials. There is no formal order in the record transferring the 
issues for trial at term, but i t  was in  fact transferred, since i t  was tried 
there, and if objection had been made on that account, the Clerk was 
in  the courtroom and the Judge could and mould have ordered an amend- 
ment nunc pro tune to perfect the record. 

The first issue was, "Is the plaintiff the owner and i n  possession of the 
tract of land described in the complaint 1" His Honor erred in instruct- 
ing the jury that "If they believed the evidence you will answer the first 
issue Tes.' " He was doubtless misled by the provision in  Revisal, 326, 
that "Occupation of land constitutes ownership for the purpose of this 
section." But, as we have seen, "the purpose of that section" is to "set- 

tle a boundary," when there is no denial in the answer, or the 
(71) denial is merely of the location thereof. But  when the deniaI 

extends to plaintiff's title also, and the case is transferred to 
the term of Court for "trial on all the issues raised," Rev., 717, the 
action becomes substantially a civil action to quiet title, Rev., 1589, and 
is gorerned by the rules appertaining thereto. I t  devolved upon the 
plaintiff to make out his title as well as his boundary, and possession 
ceased to be sufficient proof of ownership when ownership was denied. 
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His  Honor also erred in instructing the jury that "If they should find 
from the greater weight of the evidence in this case that the original 
and true line between the plaintiff and defendant is as claimed by de- 
fendant, then you will answer this issue (as to boundary) in his favor." 
This was, in effect, telling the jury that the issue could not be answered 
in the defendant's favor unless they found the greater weight on his 
side. The burden of proof is on the plaintiff to establish the line con- 
tended for by her. Hill v. Dalton, 136 N.  C., 339 ;.s. e., 140 N. C., 9. 

There are other errors, but we need not consider them as they are not 
likely to occur again when the case goes back to be tried, '(as if it mere 
an action to quiet title originally brought to the term of Court." Parker 
v. Taylor, 133 N.  C., 103; Davis v. Wall, 142 N. C., 450. 

The special proceeding for "processioning" is and mill remain a cheap 
and speedy method of settling a boundary where only the boundary is 
in question, and should be encouraged. When an issue of title is  raised 
by the answer, instead of throwing the costs upon the plaintiff and 
forcing him to bring a new action to term time, the case being already 
in the Superior Court before the Clerk, 'the statute converts i t  into an 
action to quiet title and transfers it to the term of Court for trial, to the 
economy of time and expense. 

Error. 

WALKER, J. I concur i11 the conclusion of the Court, and (72) .  
also in its opinion, to this extent: I t  seems to me that in pro- 
cessioning proceedings, unless perhaps both parties claim under a paper 
title, i t  will be difficult if not impossible to confine the investigation re- 
quired to the mere location of the dividing line. When both parties 
claim by right of possession, or one by a paper title and the other by 
adverse possession, i t  will become necessary in the large majority, if not 
all, of the cases to ascertain the nature and extent of the possession and, .i 

even in  the case of a claim under a paper title, the true location of 
corners and of other boundaries, as preliminary to the location of the 
dividing line which is in dispute. So that it may, speaking generally, 
be safely said that the title to the land is not involved in such a '  pro- 
ceeding, but that means that i t  is not directly invohed, for in  many 
cases, as we have already shown, it may become incidentally one of the 
questions or issues in the case, which must be decided before the main 
issue as to the location of the dividing line can be determined. The 
illustration put by the Chief Justice is an apt one. I refer to the case 
of a partition proceeding. There the question of title is not necessarily 
involved, but it may become necessary upon a plea of sole seizzfn to de- 
termine first how the parties stand with reference to the, title before de- 
ciding whether they are tenants in  common and entitled to partition. 
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Hrcss  v.. M A K C F ~ C T U R I K G  Co. 

I t  i s  a prel iminary question which mus t  be settled before t h e  relief 
p rayed  c a n  be  granted. A part i t ion proceeding will very often r u n  into 
a n  action of ejectment, a n d  the  same m a y  be said of a processioning 
proceeding. I n  t h e  la t ter  case t h e  ownership of t h e  l and  on  ei ther  side 
of t h e  alleged disputed line, ~ h i c h  is  a prerequisite to  the  r ight  of hav ing  
t h e  land  processioned, cannot always be determined by mere occupancy; 
b u t  often will  requise a n  investigation of t h e  title, a s  i n  o ther  cases 
where t h e  issue is  n o t  p r imar i ly  involved. 

Cited: Green v. IVilZiams, 144 N.  C., 6 3 ;  Cole II. Seawell, 152 N .  C., 
350; Rro~cn 21. Hutchinson, 155 IS. C., 207. 

( 7 3 )  

Master a n  

HICKS v. il5ANUFACTURING CO. 

(Filed 13 November, 1906.) 

d Servant-Depective .Uachinery-Xegligence-Cant?-ibutorg Negli- 
gence-Evidence. 

1. I n  an action by a n  employee to recover damages for injuries sustained i n  
endeavoring to clean out a n~achine, where he testified that  he was in- 
jured by reason of a defective machine of which he  had n o  notice, and 
that if the machine had been in proper condition there was no danger to  
be reasonably apprehended from cleaning it  in the manner testified to, 
the  Court committed no error in  refusing to nonsuit plaintiff. 

2. In  a n  action by an employee to recover damages for injuries sustained in 
endeavoring to clean out a machine, where defendant offered evidence to 
show that the machine was a standard one and was superseding the old 
machines, and that  the opening, by reason of which plaintiff's hand was 

o injured, was not a defect, but a part of the structural plan of the machine, 
and plaintiff alleged that  the old machine which he had hitherto used 
afforded complete protection, and if the defendant had installed a differ- 
ent machine which created an additional danger, i t  was its duty to warn 
him of .this condition, a n  instruction, that  i f  the jury found the new 
machine differed in this respect from the old ones and that  plaintiff did 
not know of the opening and could not have known of i t  by the exercise 
of ordinary care, and was put to work on the new machine without 
notice of its condition, then the defendant would be guilty of negligence, 
was addressed to the duty of the defendant to  warn the plaintiff, and 
did not make any particular machine the arbitrary standard of excellence. 

ACTION b y  Joseph H i c k s  against  N a o m i  Fa l l s  Manufac tur ing  Com- 
pany,  heard  b y  Fergusofi, J., a n d  a j u r y  a t  the  J u n e  Term, 1906, of 
GVILFORD. 

There  was verdict and judgment  f o r  t h e  plaintiff, a n d  t h e  defendant 
excepted and  appealed. 

8 2 
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R. C .  s t ~ u d w i c k  for the plaintiff. 
W. P. Bynum, Jr., Cabell, Talley & Cabell and G. 8. Ferguson, Jr., 

for the defendant. 

HOKE, J. This cause was before the Court on a former ap- 
(74) 

peal, and will be found reported in 138 N. C., 319. Pursuant to the 
order then made a new trial was had, and the case, under the charge of 
the Court, was submitted to the jury on the usual and ordinary issues 
in  actions of this character. 

On the trial below the plaintiff, among other things, claimed and 
testified that a t  the time of the injury he was an employee of defendant, 
at  work in  the lapper-room; that these machines were encased in  a cov- 
ering, and their operation in  the process of cleaning cotton was ex- 
plained to the Court and the jury by means of a model exhibited at  the 
time of the examination; that when plaintiff first went to work there 
were three machines in the room, two Atherton and one Whiting. I n  
a month or so another machine was installed, known as the Kitson, and 
plaintiff was injured in endeavoring to clean out this machine. 

Plaintiff further testified that he had worked at this particular em- 
ployment at  this and other mills for several years; and in all properly 
constructed machines, and all that plaintiff had ever examined, there was 
underneath the covering a screen made by slats from l/s to v2 inch 
apart, and extending from the mote-box, which was on the floor of the 
lapper-room, clear around to the feed-roll, the point where the cotton 
entered the machine; and these slats were well-nigh a complete protec- 
tion for any one cleaning the machine from the beaters of the machine 
as it revolved. That at the time of the injury, plaintiff was endeavor- 
ing to clean out the machine, when his hand was caught by the beater 
and severely injured; and thiq was caused by reason of the fact that one 
of the slats in this Kitson machine was missing, thus preventing the 
screen from offering the complete protection which it would otherwise 
have done. 

On question and answer, the examination of the witness on this point 
was as follows : 

Q. What were you doing when you were hur t?  A. I was ( 7 5 )  
cleaning out the motes. 

Q. How were you cleaning them out? A. With my hands. I raked 
out what I could with my hands; then I had to stick my head and 
shoulders in  to reach back there. 

Q. I will ask you if there was any danger in  cleaning out this machine 
while same was running if slats were all in place? A. No, sir. 

Q. Why? A. There was no other place for me to be hurt. 
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Q. I will ask you if these screens fully composed of the slats would 
have protected you, whether running or not? A. Yes, sir. 

Q. Was there any danger of putting part of your person in there if 
all the slats had been there? A. No, sir. 

Q. What, then, was the cause of your being injured? A. Missing 

- 

slat. 
Plaintiff further testified that he had never examined this machine 

or raised the covering, having no occasion to do so, and was not aware 
of any defect in i t  till some time after the injury, when he went back 
and examined the machine, and found the slat missing, as stated. 

There was evidence of the defendant to the effect that the machine 
was. a standard machine, approved and in general use, and was in no 
way defective; that plaintiff had negligently exposed himself to injury 
by the unusual manner in which he was endeavoring to clean the ma- 
chine at the time, etc. 

On the argument here it was earnestly urged by counsel that defend- 
ant having supplied plaintiff with a standard, up-to-date machine, there 
was no fault imputable to defendant by reason of this injury; and it was 
further contended that plaintiff was guilty of contributory negligence 
by the unusual and uncalled-for method by which he was endeavoring to 
clean out the motes. 

The fallacy of these positions rests in this: they both assume 
( 7 6 )  that the evidence offered by defendant is true or was uncon- 

tradicted, whereas the plaintiff, as we have seen, testified that he 
was injured by season of a defective machine of which he had no notice; 
and, secondly, if the machine had been in proper condition there was no 
danger to be reasonably apprehended from cleaning the machine in the 
manner testified to. If this be true, there was a right of action, and his 
Honor committed no error in refusing to nonsuit plaintiff on defendant's 
motion. 

Defendant further alleges for error the portion of the charge pointed 
out in exception 13, as follows: 

"If you shall find from the evidence, by the greater weight, that the 
defendant removed the Whiting machine and placed the Kitson ma- 
chine in its place, and that the slats of the Whiting were so arranged 
that the plaintiff, in getting out the motes from the mote-box, and he 
claims that the slats between that and the beater were so arranged that 
he could not get his hand through it, that the spaces were so close to- 
gether that there was not sufficient space that his hand could go through, 
and you further find from the evidence, by its greater weight, that the 
Kitson machine, upon which he was hurt, was put in the place of the 
Whiting machine, and should further find from the evidence that in 
the Kitson machine the space between the upper slat was sufficient for 
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the hand of the plaintiff to have gone through, and should further find 
that the plaintiff didn't know of this space in the Kitson lapper, and 
could not have known of i t  by the exercise of ordinary care in  doing 
and performing the duties required of him, and he mas put to work on 
that Kitson machine without any notice of the condition of the slats or 
space, then I charge you that the deefndant would be guilty of negli- 
gence, and it would be your duty to find, if you find that the plaintiff 
was injured on account of the negligence of the defendant, to answer 
the first issue 'Yes.' " 

Defendant contends that this charge erroneously fixes upon the 
Whiting machine as the standard of excellence; whereas the ( 7 7 )  
standard is such machines as are approved and in general use. 
But we do not think this a correct interpretation of his Honor's charge. 

Defendant was contending, and had offered evidence to show, that 
the Kitson was a standard machine that was coming in and superseding 
the old machines, and that the opening, by reason of which plaintiff's 
hand was injured, was not on account of a missing slat, but was a part 
of the structural plan of the machine. 

Plaintiff, in reply, had alleged that in the machines which hc had 
hitherto used, the dtherton and Whiting, the slats or screens afforded 
complete protection to the, operator engaged in cleaning them; and if 
defendant had caused a new and different machine to be installed which 
created an additional danger, i t  was the duty of the employer to warn 
plaintiff of this condition, and not direct him to go on and clean the 
same when in motion, as he had been doing the others. 20 A. and E., 
9 6. 

The charge of the Court pointed out by this exception was addressed 
to this feature of negligence imputed to defendant, and did not, and was 
not intended to, make any particular machine an arbitrary standard of 
excellence. 

Under a charge free from error, the jury have accepted the plaintiff's 
version of the occurrence; and this being true, the plaintiff has a clear 
cause of action, and the judgment must be affirmed. 

No error. 
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(78) 
BILES v. RAILROAD. 

(Filed 13 November, 1906.) 

Railroads- Rules of Employment-Abrogatio+Defective Appliances-Neg- 
ligence-Coatributor Negligence-Assumption of Risk-Fellow-servant 
Act-Nonsuit. 

1. In an action against a railroad for damages for personal injuries, an in- 
struction that "if the jury found that the rule which was offered by the 
defendant was habitually violated to the knowledge of the defendant or 
of those who stood towards the plaintiff in the position of vice-principals, 
or i f  they found that the rule was so frequently and openly violated for 
such a length of time that the defendant could, by the exercise of ordi- 
nary care, have ascertained that it was being violated, the rule is consid- 
ered in law as being abrogated, and would have no effect upon the acts 
of the plaintiff," was correct. 

2. On a motion for nonsuit, or its counterpart, the direction of a verdict, the 
evidence of the plaintiff must be accepted as  true, and construed in the 
light most favorable t.0 him. 

3. In  an action against a railroad company for damages for personal injuries, 
where the plaintiff's evidence shows that he was a t  the time of the injury 
a t  the usual position on the step provided for the purpose on the pilot of 
the engine by order of his superiors and in the necessary performance 
of his duties, and that he was thrown on the track and injured because 
the engine did not have the usual hand-hold along the pilot beam, and 
that he did not know i t  was lacking when he got on, and was guilty of 
no carelessness in his personal conduct, his'right of action is established. 

4. In an action for negligence against a railroad company operating in this 
State, the defense of working on in the presence of a defective appliance 
or machine, usually dealt with under the head of assumption of risk, has 
been eliminated by the Fellow-servant Act; but if, apart from the ele- 
ment of assumption of ri'sk, the plaintiff in his own conduct has been 
careless in a manner which amounts to contributory negligence, his 
action fails, except in extraordinary and imminent cases like those of 
Greenlee and Troxler. 

ACTION by David Biles against Seaboard Air  ~ i i e  Railway Company, 
heard by Moore, J., and a jury, a t  the February Term, 1906, of ANSON. 

The three ordinary issues in  actions of this character were 
(793 submitted. 

There was verdict and judgment for  plaintiff, and defendant 
excepted and appealed. 

J. A. Lockhart and H. H. MeLendon for the plaintiff. 
J. D. Shazu, Adams, Jerome & Armfield and Murray Allen, for the 

defendant. 

HOKE, J. This case was before the Court on a f o r q e r  appeal, and '  
mill be found reported in  139 N. C., 528. 

The facts supporting the claim of plaintiff are substantially similar 
to  those disclosed in  the former appeal. 
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There was much testimony on the part of defendant contradicting 
the evidence offered by plaintiff; but the jury have accepted the plain- 
tiff's version of the occurrence, and we find no error which gives the 
defendant any just ground of complaint. 

There was some additional testimony offered on the present trial as 
to the esistence.or non-existence of a rule on the part of the defendant 
forbidding the plaintiff to take a position on the pilot of the engine. 
This was submitted to the jury and found against defendant under the 
following charge (after correctly charging as to the ef%ect of such a rule, 
if the same existed) : 

"If the jury find from the evidence that the rule which was offered 
by the defendant was habitually violated, to the knowledge of the de- 
fendant, or of those who stood towards the plaintiff in the position 
of vice-principals, or if the jury find from the evidence that the rule 
was so frequently and openly violated for such a 'length of time that the 
defendant could, by the exercise of ordinary care, have ascertained that 
it was being violated, the Court charges you that if you find these to be 
the facts, the rule is considered in law as being abrogated, and would 
have no effect upon the acts of the plainti-f-f'." 

This charge is in compliance with our former decision, and me 
still think i t  declares the correct doctrine on the question. ( 8 0 )  

The only objection seriously urged upon the argument here 
was that the Judge should have instructed the jury that on the entire 
evidence, if believed, they should ansver the issue as to contributory 
negligence in  favor of the defendant. 

This would be, in  effect, to sustain defendant's motion to nonsuit; 
and as said by Douglas, Judge, in Coley u. R. R., 129 N. C., a t  page 
413: "It is well settled that on a motion for nonsuit, or its counter- 
part, the direction of a verdict, the evidence for the plaintiff must be 
accepted as true, and construed in the light most favorable to him." 

Applying this rule to the facts before us, we are of opinion that the 
position contended for by defendant cannot be sustained. 

The plaintiff, among othtr things, testified as before, that he mas an 
employee working on a freight train of defendant, and was known as 
the ((front train hand"; that on the night of 29 November, 1902, as this 
train was going into the yard a t  Hamlet, N. C., he was injured by having 
his foot run over and crushed by the engine of the train on which he 
was working; that i t  was a part of plaintiff's duties at  such times to 
keep a lookout in front of the engine, that he might change the switches, 
when required, for the proper moving of the train and to protect his 
train from loose cars which might be on the track; and in order to be 
ready to perform his duties efficiently the proper placing was on the 
pilot of the engine; that all the engines plaintiff had ever worked on to 
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this time had a step on the pilot for the use of the train hand, and also 
a hand-hold running around the beam of the pilot by which he could 
hold on with reasonable safety: and plaintiff was instructed, both by the 
engineers and conductors of freight trains, who had charge of the same, 
to take this position on the pilot when engaged in  this duty. That all 

other hands did so when engaged in  the work, and that an em- 
(81) ployee could not properly perform this duty, as i t  was required 

of him, in  any other position. 
Stating the evidence on this point by question and answer in the 

redirect examination, the evidence appears as follows : 
Q. When you entered a yard to change those switches, or perform 

those duties you had to perform, would the engineer stop for you to 
do i t  2 

A. No, sir;  he would not stop for me to get off or on. They would 
not have a man they would have to stop for. They would curse him 
and turn him off. 

Witness further testified that on the night i n  question, as the train 
entered the yard at  Hamlet, plaintiff had gone forward and changed the 
switch and came back to take his usual position on the pilot, the engine 
running along the track about as fast as a man could walk; that plain- 
tiff got on the engine, putting his foot on the step provided for the 
purpose; and after having taken this position, the engine made some 
jolt. or eccentric movement caused by a depression of the track, or other- 
wise and plaintiff was thrown on the track i n  front, and his foot run 
over and crushed, as stated; that plaintiff was thrown because this en- 
gine did not have the usual hand-hold along the pilot beam; that i t  was 
on all the engines that plaintiff had ever worked on before, and plaintiff 
did not know it was lacking here when he got on, or he would not have 
done so. 

I f  this statement is accepted as true, the plaintiff, on general princi- 
ples applicable to cases of this character, would have a clear right of 
action, and there would seem to be no case of contributory negligence 
presented. Certainly the Judge could not hold, as a matter of law, that 
plaintiff was guilty of contributory negligence. 

Apart from this, it will be noted that there is no carelessness imputed 
to plaintiff here in his personal conduct, except that of working on in  

the presence of a defective appliance or machine, which, as 
(82) stated in  a former opinion, has been usually dealt with under the 

head of assumption of risk; and this defense, under our statute on 
the subject, as construed by the courts, has been eliminated in cases of 
this character. 

The statute, Private Laws 1897, ch. 56, sec. 1, provides that whenever 
an employee of a railroad company operating in the State is injured or 
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killed by reason of the negligence of 'another employee, or by reason of 
any defect in  machinery, way, or appliance, he shall have a right of 
action. 

Section 2 provides that any contract or agreement, expressed or im- 
plied, made by employee to waive the benefit of the general section 
shall be null and void. 

I n  Coley v. R. R., 128 N. C., 534, the Court held that assumption of 
risk, being in  its nature a contractual defense, was not open to defend- 
ant in a case of this kind, and a verdict and judgment for plaintiff was 
sustained. 

A reference to the facts of Coley's case, stated in  the opinion of the 
Chief Justice on page 534, will show that the cause was one in all its 
essential features exactly similar to the one before us; the only difference 
being that in  Coley's case the employee had taken the usual and cus- 
tomary position on the rear of a shifting engine which .was moving 
backwards, and was thrown on the track and injured by reason of a 
defective engine in  not having a grab-iron by which employees engaged 
i n  that duty were accustomed to hold on and save themselves, while in 
the case before us the defect was in front of the engine, which was 
moving forward. I n  that case, too, a recovery was sustained, though 
the defect was known and observed; while here, the plaintiff testified 
that he did not know of the defect; and the testimony does not disclose 
that he had any opportunity to notice the absence of the hand-hold till 
the emergency was upon him. In'  both cases, however, the employees 
had taken, or were endeavoring to take, the position they were required 
to take in the proper performance of their duties. 

,4s said in the present case, on the former appeal, this construc- 
tion of the statute "does not a t  all import that in cases of the (83) 
kind we are now considering the plaintiff is absolved from all 
care on his.own part. Except in extraordinary and imminent cases, like 
those of Greenlee and Troxler, he is still required to act with that due 
care and circumspection which the presence of such conditions require. 
And, if apart from the element of assumption of risk, the plaintiff, in 
his own conduct, has been careless in  a manner which amounts to con- 
tributory negligence, his action must fail." 

We are referred by defendant to a large number of cases which seem 
to hold that i t  is negligence per se to take a position on the pilot of an 
engine, and more especially on that portion of it popularly known as 
tbe cow-catcher. But an examination of the facts of these cases will, 
in  every instance, disclose that the injured person seeking redress had 
voluntarily taken such a position; and was either not an employee of 
the train at  all, or was not required to take such a position in the neces- 
sary and proper performance of his duty. 
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Thus, in Warden a. R. R., 94 Ala., p. 277, the plaintiff was a brake- 
man who had voluntarily taken his position on the pilot when no duty 
required him to do so. 

Said McCZellan, Judge: "It does not appear that he had any du t i6  
to perform, or that any of his duties could be performed on the pilot 
crossbeam or. cowcatcher, or that i t  was in any sense necessary for him 
to be on the crossbeam in front of the engine a t  any time." 

I n  R. R. v. Jones, 95 U. S., p. 439, plaintiff was not an employee as a 
train hand, but had voluntarily taken a position on the pilot of an 
engine when he had been warned against riding on the pilot and for- 
bidden to do so. The distinction is well brought out in a case from the 
Georgia Reports, quoted in one of the briefs (R. R. v. N y e r s ,  112 Ga., 
237), as follows: 

"That such employee and others of his class had been in the 
(84) habit of riding on the locomotive, and that he, a t  the time of the 

catastrophe, was so doing with the knowledge of the conductor 
and engineer, and that this was in pursuance of a custom known to the 
officials of the company, did not render the above rule inapplicable, 
unleqs i t  further appeared that the deceased was on the locomotive i n  
obedience to some order which he was bound to obey, or in the dis- 
charge of some duty which i t  was incumbent on him to perform." 

As we have heretofore seen, the plaintiff's evidence was to the effect 
that he was, at the time of the injury, on the pilot of the engine by order 
of his superiors and in the necessary performance of his duties; and 
having been injured by reason of a defective machine, and being guilty 
of no carelessness on his own part, personal conduct, his right of action 
is established. 

There is no error in the record to the prejudice of defendant, and the 
judgment below is affirmed. 

No Error. 

WALKER, J. I concur in the conclusion of the Court, and also in the 
opinion, except as to the application of the doctrines of assumption of 
risk and contributory negligence and the true construction of the Act of 
1897. When an employee enters into the service of his employer, he 
assumes all of the ordinary risks of the master's business when carefully 
conducted, and he does not assume any risks arising out of the employer's 
negligence. When the employer is once convicted of negligence which 
proximately caused injury to his employee, he is liable for the conse- 
quential damages, and cannot relieve himself of this liability unless he 
is able to satisfy the jury by the greater weight of the evidence, the 
bu~*den being upon him, that the employee by his own negligence con- 
tributed to the injury. When me get into the domain of negligence, we 

90 
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have necessarily passed beyond the region of assumption of risk. 
The first is tortious and has nothing to do with the contract of (85) 
employment ; the second is m~holly contractural in its nature. 
When the employee enters into the service, he contracts to take upon 
himself all the risks which are incident to the emnloyment and which " 

his employer cannot avoid by the exercise of care. The risks which 
the e&ployer can prevent by the use of care are not within the terms of 
the contract, and the liability of the master depends upon principles 
whollv unconnected with the law of the contract. The very fact that 
the employer's negligence is, when generally considered, a breach of the 
duty impliedly enjoined by the contract, and therefore in a sense is a 
tort arising out of the contract, for which the employer is liable, but 
proves that the employee by the contract does not assume any such risk 
as that brought about by the employer's negligence. As a clear illus- 
tration of the difference between the two principles, let us consider the 
case of a fellow-servant.' Before the Act of 1897, if a servant was 
injured by the negligence of a fellow-servant, the master was not liable, 
as that was regarded as one of the ordinary risks of the service which the 

u 

servant assumed, upon the ground that the master, with the exercise of 
ever so much care, could not foresee that one of his servants would be 
negligent and thereby injure his fellow-servant. The servant was there- 
fore held to hare assumed this risk as one incident to the service and 
which he had in~pliedly by his own contract agreed to assume. But if 
the master was shown to have been negligent in  selecting the offending 
servant and associating him with the others in his employ, he was held 
liable for an injury to a fellow-servant proximately resulting from the 
negligence of the delinquent seroant, precisely because this risk, newly 
created, was not within the implied contract of assumption, as the mas- 
ter's o m  negligence had concurred with that of the servant in  producing 
it. We might present examples indefinitely, which would thus point the 
distinction between the two doctrine~s and which would demon- 
strate beyond question that the line separating them is plainly (86) 
and distinctly marked. Upon no scientific principle, therefore, 
can i t  be said that when a peril is caused by the negligence of the master, 
the servant assumes it. On the contrary, he is entitled to recover his 
damages unless the master can convict him of contributory negligence. 
The Act of 1897 (Revisal, see. 2646) abolished assumption of risk so 
fa r  as it related to the negligence of a fellow-servant, but no farther. 
I t  then left the liability of the employer for furnishing or maintaining 
defective machinery, ways or appliances, to his employees to be deter- 
mined by the general principIes of the law of negligence, and certainly 
did not intend to make the employer liable absolutely and at all events, 
and in all cases, without regard to any question of negligence. This I 
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understand to be the construction which the act has received from this 
Court. I n  a certain class of cases, where the master, being a railroad 
company, neglects a primary duty to the servant and puts in his hand 
defective and unsafe appliances, by which the servant is injured, the 
master is held liable because of his neglect of a plain duty, which can- 
not be delegated (R. R. v. Herbert, 116 U .  s., 642), and he will not be 
heard to plead his servant's contributory negligence, unless he can show 
that the servant knew that the situation was so obviously dangerous as 
to charge him with reckless indifference to his own safety, the chances 
of danger and probable injury being apparently greater than those 
of safety. Elmore v. R. R., 132 N. C., 865. But these are excep- 
tional cases, and as to all not within the exception the general law of 
negligence applies. The difference between assumption of risk and 
contributory negligence is well stated and illustrated in R. R. v. Port, 
17 Wallace, 553; Hough v. R. R., 100 U. S., 213 ; R. R. v. Herbert, 

swpra; R. R. v. IUcDaniels, 107 U.  S., 454, and it was discussed 
(87) and applied by this Court in Avery v. R. R., 137 N. C., 130. 

There have been expressions in some of the decisions of this 
Court to the effect that assun~ption of risk is but a species of contribu- 
tory negligence, but I think this confounds two things as distinct in  
their nature as they can possibly be, and is apt sooner or later to intro- 
duce confusion and uncertainty into the law. 

This case can well be decided upon principles in the law of negli- 
gence, and seems to be governed by the case of Springs v. R. R., 130 
N. C., 186. I n  that case the plaintie had stood on the pilot of the 
engine while in the performance of his duties and while the train was 
in  motion, although it appeared that he was acting under orders in doing 
so. H e  frequently stepped on and off the pilot while the train was mov- 
ing, without objection from the company or any of its servants in 
anthoritg over him, and once nrhile stepping from the pilot his foot was 
caught between the slats and he was thrown to the ground and injured. 
The Court held the company liable under the circumstances, citing 
Thomas v. R. R., 129 N. C., 392; Cogdell v.  R. R., ibid., 398, and Coley 
?i. R. R., ibid., 407, as covering all the points made in  the case upon the 
question of negligence and contributory negligence. 

BROWN, J., concurs in the concurring opinion. 

Cited: Dermid 11. R. R., 148 N. C., 197; Horton v. R. R., 162 N. C., 
439. 
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(Filed 13 November, 1906.) 

Infants-Adverse Possession-Possession by Father-Presumption-Evi- 
dence-Exceptions and Objections-Instructio7Ls-Jfotion to Dismiss. 

1. In an action of ejectment, where the sister of plaintiffs, who held a deed 
for a tract of land, died in infancy without ever having entered on the 
land, and thereafter their father, who lived on a different tract, took 
possession of the land and held it until his death, when the plaintiffs 
entered into possession: Held, the father will not be presumed to have 
entered in behalf of his children, where there was no evidence that he 
professed to do so, and none that they had any title, but at  most only 
color of title, and his possession will not inure to them so as to perfect 
any colorable title they may have had as against a stranger. 

2. An appellant is not bound to except to  an instruction when there is no .evi- 
dence to warrant it, and he has already moved to dismiss the action. 

ACTION by R. A. Barrett and others against Robert Brewer and others,, 
heard by Ward, J., and a jury, at  the April Term, 1906, of MONT- . . 
GOMERY. 

The plaintiffs brought this action to recover possession of a tract of 
land and damages for withholding the same. They introduced a deed 
from Alexander McQueen to George Bryant, dated 8 February, 1862, 
and a deed from George Bryant to Josephine Barrett, dated 5 February, 

' 1870. These deeds covered the land in  dispute. Plaintiffs then proved 
that Josephine Barrett who was their sister was born in 1864 and died 
in 1872 without ever having entered upon the land, and that the plain- 
tiff R. A. Barrett was born in 1866, J. D. Barrett in  1872, Charlotte 
McArthur in 1873 or 1874, Ruhamah McNeill in  1876, and Mary 
L. Barrett in  1887 or 1888, and i t  appears that Maud M. Barrett 
and R. G. Barrett are now minors and appear i n  this action by their 
noxt friend, U. L. Barrett. All of said plaintiffs are the children 
of Robert W. Barrett, and lived with their father a t  his home on (89) 
another tract of land, until his death, which occurred in  the year 
1897. Evidence was then introduced by the plaintiffs tending to show 
that their father took possession of the land in  controversy in 1881 or 
1882 and cut timber on it or worked the trees for turpentine by himself 
or his tenants until his death in 1897, when the plaintiff R. A. Barrett 
entered into possession for himself and his co-plaintiffs and had timber 
cut on the land. That there was no part of the land cleared prior to 
1897, when R. W. Barrett died. The defendants introduced a grant 
from the State to the defendant Fiank Brewer and H. A. Johnson, dated 
15 October, 1891, and a deed from the grantee, H. A. Johnson, to C. A. 
Brewer, who was one of the defendants, and they claimed title under the 
grant and deed which covered the land. They also introduced evidence . 
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tending to show that R. W. Barrett and the plaintiffs after him did not, 
as the plaintiffs alleged and attempted to prove, have adverse possession 
of the land, but that they, and those claiming under and for them, had 
been in  the adverse possession of i t  since the grant was issued in 1891 
and had cleared and cultivated a part of i t  and worked the trees for 
turpentine. That they ousted Msrtin Black, the tenant of Robert W. 
Barrett. 

The defendants' counsel moved, a t  the close of the plaintiffs' testi- 
mony and again at  the close of all the testimony, to dismiss the action 
under the statute. Their motion was overruled, and they excepted. 
Defendants' counsel also requested the Court to charge, among other 
ihing8, that if the jury believed the evidence they should find that the 
land belonged to Frank Brewer and H. A. Johnson in  October, 1891. 
This instruction was refused and they again excepted. 

The Court charged the jury as to what was required in this State to 
constitute title to land and explained to the jury what is meant 

(90) by adverse possession, and further explained, as the case states, 
"the force and bearing of Robert W. Barrett taking possession 

for his children," to which there was no exception. I t  does not appear, 
though, what his Honor said in  this connection. The Court further 
instructed the jury that the possession of Robert W. Barrett prior to 
the date of the State grant, 15 October, 1891, could not be considered, 
but only the possession of the plaintiffs, if they had any, since that, 
time; and then told the jury if they found that the plaintiffs had been 
in adverse possession of the land under color of title from 15 October, 
1891, to the spring of the year 1899, they should answer the first issue, 
as to the own~rship and right to the possession of the land, "Yes." The 
nsual issues in  ejectment were submitted. There was a verdict for the 
plaintiffs, and the defendants moved for a new trial upon exceptions 
taken to the several rulings of the Court as to evidence, the refusal to 
give instructions and the instructions given, and also to the refusal to 
nonsuit the plaintiffs. The motion was denied and judgment entered 
upon the verdict; whereupon the defendants excepted and appealed. 

' U. L. Xpence for the plaintiff. 
J. A. Spence and R. T. Poole for the defendant. 

WALKER, J., after stating the case: I t  was conceded that if the 
plaintiffs' counsel cannot avail then~selves of their father's possession of 
the land, they cannot recover. The argument before us in this case 
indicated that the Court had charged the jury to presume that Robert 
W. Barrett went into possession of the land and held it for his minor 
children, because during the time of his occupancy they lived together 
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as members of the same family, and as he was their father and therefore 
was under the duty and obligation to look after all their affairs, and as 
they had color of title. We do not think this proposition can be sus- 
tained, and after diligent search we have not been able to find 
any authority sulstaining i t ;  and yet it must be upheld in order (91) 
to affirm the judgment, as there is no evidence that the father 
actually took possession of the land for his children. Indeed, the testi- 
mmy tends to show that he was acting for himself. I n  Campbell v. 
Everhart, 139 N. C., 517, we stated, incidentally though not decisively, 
the general rule to be that, as between persons occupying parental or 
filial relations, the possession of one is presumed to be permissive and 
not adverse to the other who holds the title. But in that case the par- 
ties were living together as one family on the same tract of land, it 
being the locus in quo, while here the plaintiffs did not live with their 
father on the land in dispute, but on a different tract and, as stated in 
the argument, in another county. I t  may also be said that in that case 
the controversy was one between the father and his children, and the 
question presented was' whether the father's possession was adverse to 
the children so as to have the effect of barring their right by the lapse of 
time, while here the dispute is between the children and a stranger, the 
former claiming by virtue of the alleged adverse possession of their 
father. Clark v. Trirzdle, 52 Pa. St., 492; Allen v. Allen, 58 Wis., 
202; McDougal v. Bradford, 80 Tex., 558. The two cases are therefore 
entirely different. Here Josephine Barrett had a deed for the land 
which constituted color of title. She did not enter under this deed. and 
died at the age of eight years. The plaintiffs were not in actual posses- 
sion of the land prior to the death of their father in 1897. They 
therefore had no title under which he could rightfully enter as their 
agent or trustee, but at the most only color of title, provided that they 
acquired the right to claim under the d e d  to their sister, Josephine 
Barrett, by virtue of descent cast, she not having had any seizin during 
her lifetime. 

The case, therefore, presents this question: Will the father be pre- 
sumed to have entered In behalf of his children, when there is 
no evidence that he professed to do so, and none that they had (92) 
any title, but at most only color, which would make his entry a 
trespass from the start? I s  he presumed to have trespassed on an- 
other's land and to have subjected himself to a suit for damages by the 
true owner in order to ripen the colorable title of his children into a 
good and perfect one by continuing to hold the possession a sufficient 
length of time for that purpose? We think this would be pushing the 
doctrine of presumption a great way, and that the father cannot under 
the given circumstances be presumed to have been acting for his chil- 
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dren. H e  may be in a certain sense their natural guardian or protector, 
but no such duty as that supposed can be held to rest upon him. His  
possession commenced by disseizin, and if i t  had continued long enough 
it might have ripened into a good title, but i t  would have been a title 
which accrued to him, and not to his children. 

When there is a mixed possession by several persons the law adjudges 
the legal seizin to be in him who has the title. Hall v. Powell, 4 Serg. 
8.1 R., 465; Langdon v. Potter, 3 Mass., 219; Cod;nan v. Window, 10 
ibid., 151; Corn. v. Dudley, ibid., 408; Cheney v. Riwggold, 2 Har. & J. 
(Md.), 87-94; Newell on Ejectment, p. 366. But  no such case is pre- 
sented here, as the possession was taken and maintained by the father 
apparently for himself, and besides, during the time he was in  possession 
of the land the plaintiffs did not have the title, nor were they the owners 
of it, but they had merely a deed to their sister, which they claimed to 
be color of title. 

We held in Francis v. Reeves, 137 N.  C., 269, that there is no presump- 
tion that the husband is the agent of his wife and acting for her, and we 
do not see why we should hold that the father is the agent of his children 
and acting for them when he takes possession of land and commits a 

. trespass in doing so. I s  there anything in  the relation of parent and 
child which casts the duty upon him of committing a trespass i n  

(93) their behalf so as to raise a presumption that in such a case he 
. is acting for them? We think not. There being no evidence , 

that Robert Barrett was acting for his children and none from which 
such an inference should be drawn, his possession did not inure to them 
so as to perfect any colorable title they may have had. 

The defendants were not bound to except to the instruction as to the 
"forcc and bearing of R. W. Barrett's possession for his children," as 
there was no evidence to warrant the same, and they had already moved 
to dismiss the action. 

The Court should, therefore, have granted the defendant's motion to 
nonsuit the plaintiffs under the statute, and in  refusing to do so there 
was error, for which the judgment is reversed and the action dismissed. 

Reversed. 
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HODGIN v. RAILROAD. 

(Filed 13 November, 1906.) 

Jurors-Qualification-Freeholders-Chaene to Jurors-Harmless Error- 
Railroads-Crossings-Watchmen-Care Required. 

1. A juror who owns no land, but whose wife is seized of a fee and has chil- 
dren by him, is a freeholder, and eligible as a juror. 

3. Where the jury found an issue in favor of the appellant, it is unnecessary 
an exception thereto cannot avail the plaintiff, as he did not exhaust his 
peremptory challenges. 

3. Where the jury found an issue in favor of the appellant, it is unnecessary 
to consider the exceptions to the evidence and charge which bear only 
upon that issue. 

4. In an action for injuries received at  a railroad crossing, where there was 
evidence tending to prove that the railroad company kept a flagman sta- 
tioned at  this crossing for the purpose of warning passers-by, and that 
plaintiff knew'of this custom, and that when he got near the crossing he 
looked for the watchman, but saw none, the Court did not err in refus- 
ing to charge at  plaintiff's request that he had a right to cross the track 
under the circumstances, and was absolved from the usual duty of look- 
ing and listening. 

5. When a watchman is stationed at a crossing to give warning, the traveler ' 

who sees the watchman in liis place has the right to rely on him for pro- 
tection, but when he discovers that the watchman is absent from his post 
of duty he is put on his guard at once, and must exercise ordinary care 
to protect himself from injury. He should then look and listen f o ~  
passing trains. 

(94) 

ACTION by James A. Hodgin by his next friend, G. A. Hodgin, against 
the Southern Railway Company, heard by iWoore., J., and a jury, at the 
August Term, 1906, of GUILFORD. 

This was a n  action to recover damages for injuries received by plain- 
tiff from a collision with defendant's train at  a crossing. The Court 
submitted the issues of negligence, contributory negligence and damage. 
The jury found the issue of contributory negligence against the plaintiff. 
From the judgment rendered, plaintiff appealed. 

John A. Barringer for the plaintiff. 
Ki?zg & Kimball for the defendant. . 

BROWN, J. One of the jurors mas challenged by defendant upon the 
ground that he was not a freeholder. The challenge was allowed, and 
plaintiff excepted. The juror owned no land, but his wife was seized of 
a fee and had children by her husband. While the Constitution, Art. 
X, see. 6, has wrought very material and far-reaching changes as to the 
rights a?nd dominion of the wife over her separate property, it seems, 
nevertheless, to have been held by this Court that the ,husband still has 
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what is termed an "interest" in her land which constitutes him techni- 
cally a freeholder. 

In Thompson v. Wiggins Mr. Justice Clark said of the husband: 
"By reason of such bare seizin he is still a freeholder and as 

(95) such has always been deemed eligible as a juror in those cases in  
which being a freeholder is a qualification." 109 N. C., 510. 

Although it is said in  Walker v. Long, 109 N.  C., 510, that the hus- 
band has no estate in  his wife's land until after her death, being intes- 
tate, yet Mr. Justice Merrimon says "but he has an interest as tenant 
by the curtesy initiate," and cites Thompson v. Wiggins. The same 
case is also cited with approval by Mr. Justice Avery in, Jones v. 
Cof fey ,  109 N .  C., 518. 

While much may be said to the contrary, we think i t  best to adhere 
to the former decisions of the Court.. 

The exception, however, cannot be sustained, and will avail the plain- 
tiff nothing, as he did not exhaust his peremptory challenges. s. v. 
Teachey, 138 N.  C., 592; S. v. McDoulelZ, 123 N. C., 768; S. v.  H e m b y ,  
94 N. C., 1021. We, however, notice the matter briefly in order to set 
i t  at  rest. 

Inasmuch as the jury found the issue of negligence in favor of the 
plaintiff, i t  is unnecessary to consider the numerous exceptions in  the 
record tn. the admission and rejection of evidence, and to the charge of 
the Court, which bear only upon that issue. 

The onlv excention we deem i t  necessary to notice relates to the 
charge of the Court upon the issue of contributory negligence. 

The defendant offered evidence tending to prove that plaintiff had 
been to Greensboro on horseback and was returning home about 11 
o'clock a t  night; that as he approached the railroad crossing he did not 
pay any attention or exercise any care; that he had been drinking and 
was under the influence of liquor, and either ran into a passing train or 
else the train ran into him. There was evidence tending to prove that 

the company had kept a flagman stationed immediately at  this 
(96) crossing-fo; the purpose of warning passers-by, and that plain- 

tiff knew of this custom. I t  is stated in appellant's brief, and 
is in  evidence, that when plaintiff got near the railroad crossing he 
looked for the watchman, but saw none. I t  is contended by the plain- 
tiff that as he looked for the usuaI watchman and saw none, he had a 
r i ~ h t  to cross the track and was absolved from the usual duty of look- ... 
ing and listening, and that his Honor erred in refusing to so charge. 
For  this position plaintiff relies upon Russell v. R. R., 118 N.  C., 1109. 
We do not think the citation gives any support to' plaintiff's contention. 

We do not gainsay the tha t  where-a railroad company 
keeps gates at a. crossing for the protection of the public, and the 
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gates are opened, i t  is an invitation to enter and cross the track. 
The company then assumes the care and potection of the passers. But 
if the passer sees when he gets near the track that the usual gates are 
gone, he is at  once put on his guard, and he should look and listen for 
passing trains before crossing. The same rule applies when a watchman 
is stationed at the crossing to give warning. The traveler who sees the 
watchman in his place has the right to rely on him for protection, but 
when he discovers that the watchmab is absent from his post of duty, 
he is put on his guard at  once, and must exercise ordinary care to protect 
himself from injury. He  should himself then look and listen for pass- 
ing trains. I t  is true the watchman is guilty of negligence when he 
deserts his post, but when this negligence was discovered by plaintiff 
i t  made i t  all the more incumbent upon him to look and listen for 
his own protection, for he had ample time to do so. There would be 
more in plaintiff's contention had he proceeded to cross the track before 
he discovered that the watchman was absent, relying upon the protection 
which he supposed the watchman was giving him. 

We have examined his Honor's charge, and especially that portion 
relating to contributory negligence. I n  explaining to the jury 
the relati1.e rights and duties of railroad companies and travelers (97) , 
a t  surface-crossings, his Honor quoted extensively from Mr. Jus- 
tice Bradley's lucid opinion in Improvement Company v. Stead, 95 0. 
S., 161. The charge is also fully sustained by the principles laid down 
in  Norton v. Railroad, 122 N. C., 928; Cooper v. Rail~oad, 140 N. C., 
209 ; Parker v. Railroad, 86 N. C., 221 ; Richmond v. Chicago, 87 Mich., 
374, and Merrigan v. Railroad, 154 Mass., 189. 

The judgment of the Superior Court is 
Affirmed. 

Cited: S. v. Bohanon, 142 N. C., 697; Sipe v. Herman, 161 N. C., 
111. 

TYPEWRITER COMPANY v. HARDWARE COMPANY 

(Filed 13 November, 1906.) ' 

Contracts-Collateral Agreements-Par01 Evidence-Principal and Agent. 
Admisstons-Instructions-Harmless Error. 

1. It is competent to show, by oral evidence, a collateral agreement as to how 
an instrument for  the payment of money should in fact be paid, though 
the instrument is in writing and the promise it contains is to pay in so 
many dollars. 

2. A statement made by the agent of plaintiff, at the time he took the order, 
as to what the contract was and as a part of the transaction, is binding 
upon the principal. 
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3. In an action on a written contract, where the defendant set up as a defense 
certain verbal stipulations, and the jury by their verdict have accepted 
the existence of the verbal stipulations, the fact that the Court annexed 
to it a qualification not required by the law to make it a valid defense is 
not error of which plaintiff can complain. 

ACTION by Smith Premier Typewriter Company against Rowan 
Hardware Company, heard on appeal from a justice of the peace by 
Justice, J., at the June Special Term, 1906, of ROWAN. 

Plaintiff sued o n  a written order given by defendant to plain- 
(98) tiff for a typewriter a t  the price of $102.50, and dated 28 April, 

1905, the trade having been negotiated through one B. W. Allen, 
who was a t  the time a traveling salesman and agent of plaintiff. 

Defendant admitted having placed this order in  writing signed by 
defendant, and averred by way of defense that a t  the time the order 
was given, and as a part of the contract, the agent, Allen, who made 
the trade, agreed for plaintiff that defendant, in  part payment for the 
machine ordered, shouId have a credit, as agent of plaintiff, of $40, the 
commission on four other machines then sold, or being sold-three of 
them to other parties, and this one to be included in  the number on 
which the commission should be allowed. And defendant, by answer, 
claiming this reduction of $40 on the price, made a formal tender of 
$62.50 and interest, the price of this machine, less the alleged credit. 

On the trial i n  Superior Court the plaintiff offered in  evidence the 
written order, and rested. 

For  the defendant, S. A. Gregg, being duly sworn, testified, in part, 
as follows : 

"That on 28 April, 1905 ( i t  being the time the original order was 
made for the typewriter), I was prpident of the Rowan Hardware 
Company, defendant. .Mr. Allen was agent of the plaintiff; we gave 
him the order for the machine and the machine was shipped to us from 
Richmond, Qa. I did not hear the original contract, as it was made by 
Mr. Allen and Mr. Sossaman. After the order was signed and placed 
in Mr. Allen's hands, I called Mr. Allen and Mr. Sossaman over t o  my 
desk and toId Mr. Allen that I did not understand the contract and 
wanted him to expjain i t  to me. Mr. Allen then showed me the order 
and said that we were to be allowed a credit of $40 on the same for four 
machines he had heretofore sold or was in the course of selling, which 
would leave a baIance of $62.50 due on the note or order." 

Cross-examined : 
(99) "1 understood that we were only paying $62.50 for the ma- 

chine. We did not especially need a machine a t  that time, but 
I thought if we could get this one cheap we had better take it." 

The issue was submitted as to the amount defendant owed the plain- 
tiff. 
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The case on appeal then proceeded as follows: 
After his Honor had charged the jury, the jury retired, and, after 

having been out two and one-half hours, returned and said they could 
not agree. Whereupon, his Honor asked them if there was any matter 
of law upon which he could instruct them. 

The jury, then, through their foreman, asked "Whether they should 
be governed by the oral evidence or by the written contract." Where- 
upon his Honor instructed them: 

"The written contract is the contract of the parties at the time, and 
unless you find that Allen was the general agent for the plaintiff, and 
that 911en agreed, after the execution of the contract, that the defendant 
should have 10 per cent on four: machines sold and that $40 was to be 
credited on the note, then the written contract would control." 

The plaintiff excepted to all evidence concerning the $40 credit on the 
note, and all the evidence as to commissions allowed the defendant on 
the sales made by Allen. Objection overruled. Exception by the 
plaintiff. The plaintiff excepts to the charge of his Honor as above set 
forth, upon the ground that the same is not supported by the evidence. 

Hayden Clement for the plaintiff. 
R. Lee Wright for the defendant. 

HOKE, J., after stating the case: This record and case on appeal 
disclose no error which gives the plaintiff any just ground for com- 
plaint. 

The testimony offered by defendant admitting the written 
order to be a part of the contract, tended to establish, a.s an ad- (100) 
ditional feature, a further stipulation resting in par01 as to the 
method by which a part of the obligation should be paid. I t  did not 
contradict the written paper, but only tended to show that such paper 
did not contain the entire contract. 

I t  is well established that as between the original parties to an execu- 
tory agreement such testimony is competent. 

The principIe upon which the doctrine rests, and instances where 
same has been applied, are so clearly set forth in an opinion at  this term 
by Hr.  ,Justice Walker that further discussion of the question is con- 
sidered unnecessary. Evans v. Freemam, 142 N. C., 61. 

I n  that well-considered opinion, as especially applied to the facts 
of the present case, it is said : 

"It is competent to show, by oral evidence, a collateral agreement as 
to how an instrument for the payment of money should in fact be paid, 
though the instrument is necessarily in writing and the promise i t  con- 
tains is to pay in so many dollars." Citing several decisions of our own 
Court. 
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And further: 
"Numerous other cases have been d'ecided by this Court in which the 

application of the same principle has' been made to various combina- 
tions of facts, all tending, though, to the same general conclusion, that 
such evidence is competent where i t  does not conflict with the written 
part of the agreement and tends to supply its complement or to prove 
some collateral agreement made at the same time. The other terms of 
the contract may generally thus be shown where i t  appears that the 
writing embraces some, but not all, of the terms." 

The testimony, then, offered by the defendant was clearly competent, 
and if accepted by the jury, it establishes a valid defense to the amount 
allowed in the verdict. 

The plaintiff makes further objection to the testimony of the witness, 
Gregg, that by its admission Allen was allowed to explain or vary 

(101) a contract already entered into and complete, by subsequent 
statements, when there was no evidence that the original con- 

tract was abandoned and a new one entered into; and "there was no 
consideration for any subsequent contract." 

But we do not think this is a correct interpretation of the testimony. 
I t  is true the witness said: "I called Allen and Sossaman and asked 

Allen to explain the contract to me, as I didn't understand it." This 
was as to written order for the machine and which contained certain 
stipulations as to commissions which were to some extent ambiguous. 

The reply of Allen, however, did not, and was not intended to explain 
away or vary the contract at all, but was an admission or statement on 
his part as to what the contract was. And it cannot be contended that 
this was without authority. 

I t  was a statement by the agent at the time and as a part of the trans- 
action. The order had been signed, but i t  was then in the office, and its 
meaning and terms were stiIl being discussed. And i t  is accepted law 
that one who adopts and seeks to enforce a contract made for him by 
an agent is bound by its terms and stipulations. 

As said in Corbett v. Clute, 137 N. C., 551, "If he claims the benefit, 
he must accept the burdens." Citing Hawis v. Delamar, 38 N. C., 219 ; 
Black v. BclyZees, 86 N. C., 527. 

Nor can the objection to the charge of the Court, made in response 
to a question by the jury, be urged by plaintiff for error, "That the 
written contract would control, unless, after the execution, Allen agreed 
that defendant should be allowed the commission." 

We agree with plaintiff that there was no evidence of any subsequent 
contract; and the law does not require that the stipulation, to be avail- 
able to defendant, should be made after the written agreement was en- 
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tered into. As we have seen, it could be set u p  as a defense and 
shown by testimony, though it was contemporanems. (102) 

B u t  the  jury, i n  rendering their verdict, have necessarily ' 
accepted the existence of the verbal stipulations insisted on by defend- 
a n t ;  and the fact that  his  Honor annexed to it a qualification not re- 
quired by the law to  make it a valid defense is  not error of which plain- 
tiff can complain. 

The  response of the Court was more favorable to the plaintiff than  
h e  had a right to  expect. 

There  i s  no reversible error i n  the record, and the judgment below 
is  affirmed. 

N o  Error.  

Ciled: Mudge v. Varner, 146 N. C., 149; Brown v. Hobbs, 147 N. 
C., 76;  Basnight v. Jobbir~g, 148 N. C., 357; Woodson v. Beck, 151 N. 
C., 146, 148; Kernodle v. Williams, 153 N. C., 478, 485; Anderson v. 
Co~pora t ion ,  155.N. C., 134; Carson v. Ins.  Co.; 161 N. C., 447 ; Pierce 
v. Cobb, Ib., 304; Mfg. Go. v. Mfg. Co., Ib., 434; Wilson v. Scarboro, 
163 N. C., 385; Richards v. Hodges, 164 N. C., 188, 191; Buie v. Ken- 
nedy, Ib., 299, 300. 

MANUFACTURING COMPANY v. SUMMERS. 

(Filed 21 November, 1906.) 
Fraud-Right to Follow Property-Money-Choses in Action-Injunction 

Pendente Lite-Negotiable Instruments-Cashiers' Checks-Negotiability. 
Holder in Due Course-Demand Paper-Negotiation Within Reasonable 
Time-Consideration-Pre-ezisting Debt-Burden of Proof. 

1. When a man's property has been obtained from him by actionable fraud or 
covin, the owner can follow and recover it from the wrong-doer as long 
as he can identify or trace it; and the right attaches, not only to the 
wrong-doer himself, but to any one to whom the property has been 
transferred otherwise than in good faith and for valuable consideration; 
and this applies not only to specific property, but to money and choses 

I in action. 
2. Where the verdict of the jury establishes the right of the plaintiff to a 

fund in bank as against one of the defendants, who is insolvent and has 
attempted to misappropriate it, the payment of a cashier's check cover- 
ing said fund, 'which he has endorsed to the other defendant, who is a 
nonresident, will be restrained until the rights of the parties are finally 
determined. 

3. Under the Negotiable Instruments Statute (Rev., ch. 54, secs, 2335-6) 
cashiers' checks, whether certified or otherwise, are classed with bills of 
exchange payable on demand; and if negotiated by endorsement for value 
without notice and within a reasonable time, a holder can maintain the 
position of a holder in due course. 

4. Under Rev., see. 2201, "a holder in due course is a holder who has taken 
the instrument under the following conditions: (1) That the instrument 
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is complete and regular upon its face; (2)  that he became the holder of 
it before it was overdue and without notice that it had been previously 
dishonored, if such was the fact; (3)  that he took it in good faith and 
for value; (4)  that at the time it was negotiated to him he had no notice 
of any infirmity in the instrument or defect in the title of .the person * 
negotiating it." 

5. Under Rev:, see. 2202, which provides that where an instrument, payable 
on demand, is negotiated an unreasonable time after its issue, the holder 
is not deemed a holder in due course, and section 2343, which provides 
that in determining what is a reasonable or unreasonable time, regard is 
to be had to the nature of the instrument and the! facts of the particular 
case, where a paarty obtained a cashier's check for $1,824 from a bank in 
the State and negotiated the same to a party residing in Virginia in five 
days thereafter, such negotiation was within a reasonable time. 

6. Under Rev., sec. 2173, which enacts "that an antecedent or pre-existing 
debt constitutes value, and is deemed such whether the instrument is 
payable on demand or at a future time," such an indebtedness is suffi- 
cient consideration to constitute one a holder for value within the mean- 
ing of the law merchant. 

7. Where the evidence and verdict established that the title of the party who 
negotiated the check to defendant was defective, the burden under Rev., 
sec. 2208, was on the defendant claiming to be a purchaser in good faith 
for value and without notice, to make this claim good by the greater 
weight of the evidence; and the Court erred in charging that the burden 
was upon the plaintiff to prove that the defendant was not a holder in 
due course. 

ACTIOK by Singer Manufacturing Company against G. A. Summers, 
F. D. Fuller and the City National Bank of Greensboro, heard by Fey- 
gusolz, J., and a jury, at  the June Term, 1906, of GUILFORD. 

From the facts, as stated in the record, i t  appears that on 17 May, 
1904, G .  A. Summers, then acting as agent of the plaintiff com- . 

(104) pany, deposited i n  the City National Bank of Greensboro a sum 
of money belonging to the plaintiff company amounting to $1,- 

396.89. That this deposit was made in  his own name, and on 18 May, 
1904, the said Summers, adding other money to this, obtained a cashier's 
check from the defendant bank for the sum of $1,824; and that this was 
done by Summers with intent to embezzle and misappropriate the plain- 
tiff's money so deposited. 

That on 23 May, 1904, the plaintiff endorsed this check to F. D. Ful- 
ler, residing in Sylvatus, Va., the consideration claimed being a debt 
of $328 then due by Summers to Fuller, the remainder of the purchase- 
money being paid in cash. 

There were circumstances from which the claimed that the 
purchase of this check on the part of Fuller was neither in good faith 
nor for value. 

The defendant denied the fraud, claiming that the check was nego- 
tiated in good faith, and the defendant Fuller was a holder of the same 
in due course. 
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MANUFACTURING Co. w. SUMMERS. 

There were facts which showed that Summers was insolvent and that 
Fuller resided in the State of Virginia. 

The 'cause was submitted to the jury on the following issues : 
1. Did the defendant Summers embezzle and fraudulently misappro- 

priate $1,396.89 of the moneys of the plaintiff company and fraudu- 
lently use the same in the purchase of a cashier's check of 18 May,. 
1904, issued by the National Bank of Greensboro at $1,824? 

2. Did the defendant I?. D. Fuller, at the time he took the check, have 
knowledge of that fraud, and take the check in bad faith? 

At the request of the defendant, the Court, among other things, on 
* the second issue, charged the jury as follows : 

"The burden of proof is upon the plaintiff to show that Fuller had 
knowledge of the fraud alleged, and took the check in bad faith or 
without value; and if the plaintiff' fails to satisfy the jsry by the (10.5) 
greater weight of evidence, they should find the issue in favor of 
the defendant Fuller, and answer the issue 'No.' " 

The Court, in the body of the charge, in substance repeated this 
position, and the plaintiff excepted. 

The jury, under the charge of the Court, and on the testimony, an- 
swered the first issue "Yes" and the second issue '(NO." 

On the verdict there was judgment for the defendant, and plaintiff 
excepted and appealed. 

King & Rimball for the plaintiff. 
John A. Barringer and W. P. Rynum, Jr., for the defendant. 

HOKE, J., after stating the case: I t  is well established that when a 
man's property has been obtained from him by actionable fraud or covin, 
the owner can follow and recover i t  from the wrong-doer as long as he 
can identify or trace i t ;  and the right attaches, not only as to the wrong- 
doer himself, but to any one to whom the property has been transferred 
otherwise than in good faith and for valuable consideration. Edwards 
v. Czdberson, 111 N .  C., 342, citing Pomeroy's Eq. Jurisprudence, as 
follows: "In general, whenever the legal title to property, real or per- 
sonal, has been obtained through actual .fraud, * * * or through 
ao;y other circumstances which render it unconscientious for the holder 
of the legal title to retain and enjoy the beneficial interest, equity 
imposes a constructive trust on the property thus acquired in favor of 
the one who is truly and equitably entitled to the same, although he may 
never, perhaps, have had any legal estate therein; and a court of equity 
has jurisdiction to reach the property either in the hands of the original 
wrong-doer or in the hands of any subsequent holder, until a purchawr 
in good faith and without notice acquires a higher right and takes 
the property relieved from the tmst." See, also, Wilson v. Scott, (106) 
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3 Lans. (N. Y.), 308. The principle applies, not only to specific 
property, but to money and choses in action. 

I t  is said by Lord Mansfield in  the case of Clark v. Shee and dnother, 
First  Cowper's Reports, p. 200: "Where money or notes are paid born 
fids upon a valuable consideration, they shall never be brought back by 
the true owner; but where they come mala fide into a person's hands, 
they are in  the nature of specific property, and if their identity can be 
traced and ascertained the party has the right to recover." 

And as said by Andrews, Judge, in  Newton v. Porter, 69 N. Y., 133: 
"It is immaterial in what way the change has been made-whether 
money has been laid out in land or land laid out in  money, or how the * 

legal title to the converted property may be placed-equity only stops 
the pursuit when the means of ascertainment fail or the rights of bona 
fide purchasers for value, without notice of the trust, have intervened. 
The relief will be moulded and adapted to the circumstances of the cases 
so as to protect the rights of the true owner." 

This case is an apposite authority in support of the principle as 
applied to the facts of the case before us. 

The verdict of the jury having established a clear right in the plain- 
tiff against the defendant Summers, we think that upon this finding and 
the other facts of the case i t  is equally clear that the payment of the 
check should be restrained until the rights of the parties are finally 
determined. The facts show that Summers is insolvent and Fuller a 
nonresident of the State. Pomeroy Eq. Rem., sec. 365; Parker V. 

Granzmer, 62 N.  C., 28; McCless v. Meakins, 117 N. C., 34. 
I n  Parker zr. Grammer i t  is held: "Where there is reason to appre- 

hend that the subject of the controversy in  equity will be destroyed, or 
removed, or otherwise disposed of by the defendant pending the 

(107) suit, so that the complainant may lose the fruit of his recovery, 
or be hindered or delayed in obtaining it, the Court, in  aid of the 

primary equity, will secure the fund by the writ of sequestration and 
injunction, until the main equity is adjudicated at  the hearing of the 
cause." And this principle is now embodied in our statute on the sub- 
ject. Revisal 1905, sec. 806. 

The property in controversy being represented by a cashier's check, 
a negotiable instrument, the rights of the plaintiff and defendant will 
largely depend upon our statute on negotiable instruments, Rev. 1905, 
vol. I ,  ch. 54. Under this statute these checks, whether certified or 
otherwise, are classed with bills of exchange payable on demand; and if 
negotiated by endorsement for value without notice, and within a rea- 
sonable time, a holder can maintain the position of a holder in due 
course. Ch. 54, Revisal 1905, secs. 2335 and 2336. 
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As pertinent to this inquiry, secs. 2201 and 2202 of this chapter are 
as follows : 

"A holder in  due course is a holder who has taken the instrument 
under the following conditions: (1)  That the instrument is complete 
and regular upon its face; (2 j that he became the holder of it before i t  
was overdue and without notice that it had been previously dishonored, 
if such was the fact; ( 3 )  that he took i t  in  good faith and for value; 
(4) that at  the time i t  was negotiated to him he had no notice of any 
infirmity in the instrument or defect in  the title of the person negoti- 
ating it." Sec. 2201. - 

"Where an instrument payable on demand is negotiated an unreason- 
able length of time after its issue, the holder is not deemed a holder in 
due course." Sec. 2202. 

And sec. 2343 of the same chapter provides that in determining what 
is a reasonable or unreasonable time regard is to be bad to the nature 
of the instrument and the facts of the particular case. 

What constitutes reasonable time will vary under the facts and 
circumstances of different cases, and this statute expresses as defi- (108) 
nite a rule as could well be established or considered desirable. 

On the facts of this case we think, and so hold, that so fa r  as time is 
concerned, this negotiation was undoubtedly within a reasonable time. 

Again, it will be noted that the defendant Fuller, according to the 
claim made by him, purchased and paid for this check partly i n  a pre- 
existing debt due from Summers to himself. 

Many of the courts have heretofore denied that such an indebtedness 
was sufficient consideration to constitute one a holder for value within 
the meaning of the law merchant. Our statute on this question, how- 
ever, eec. 2173 enacts "that an antecedent or pre-existing debt consti- 
tutes value, and is deemed such whether the instrument is payable on 
demand or a t  a future time." 

I f  defendant's statement is accepted, no objection can be made, there- 
fore, to the consideration because same was in part a pre-existing debt, 
this being declared sufficient by the express terms of the statute. 

We think, however, there was error in  the charge of his Honor on 
the second issue, as to the burden of proof, which entitles the plaintiff to 
a new trial. 

This issue is not very well framed to present the question as to 
whether defendant Fuller was a holder in due course. I t  would seem 
to be desirable that the issue should be drawn so as to present the ques- 
tion affirmatively and in more precise terms: 

"Was defendant Fuller a purchaser of the check in  good faith for 
valuable consideration and without notice of any infirmity in the instru- 
ment or defect in the title of Summers?" 
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COA~MISSIONEXIS v. TRUST Co. 

But, in  whatever form presented, the burden of the issue is 
(109) not on the plaintiff, as stated by the Court, but on the defendant. 

By  sec. 2208 of said ch. 54 i t  is enacted: "Every holder is 
deemed prima facie to be a holder in due course; but when i t  is shown 
that the title of any person who has negotiated the instrument was de- 
fective, the burden is on the holder to prove that he or some person 
under whom he claims acquired the title as a holder in  due course. 
But the last-mentioned rule does not apply in  favor of a party who 
became bound on the instrument prior to the acquisition of such defect- 
ive title." 

The evidence and the verdict on the first issue established that the 
title of defendant Summers, who negotiated the check to defendant 
Fuller, was defective. 

This having been established, the burden was on the defendant claim- 
ing to be a purchaser in  good faith for value and without notice to make 
this claim good by the greater weight of the evidence. 

The statute, in this respect, only enacts the law as i t  has always 
existed, which puts the burden in  such case on the person claiming to 
be a holder in  due cpurse. Bank v. Burgwyn, 108 N. C., 62; Eaton & 
Gilbert Commercial Paper, p. 393. 

For  this error in  the charge there will be a new trial on the second 
issue, and i t  is so ordered. 

New Trial. 

Cited: Modlin v. R. K. ,  145 N. C., 223; Bank v. Oil Mills, 150 N. 
N. C.. 264; Bank v. Brown, 160 N. G., 25; Bank v. Waker ,  162 N. C., 
62; Trust Co. v. Ellen, 163 N. C., 46. 

COMMISSIONERS v. TRUST COMPANY. 
(Filed 2 1  November, 1906.) 

Statutes-"Aye and No" Vote-Entries on Journals-Municipal Corporations. 
Ordinances-Enactment. 

1. An entry on the legislative journa!, that "The bill passed its second read- 
ing, ayes 39, noes . ., as follows: then follows a list of those voting in 
the affirmative, without any reference to those voting in the negative, 
indicates that the bill passed by a unanimous vote and that there were 
no names to be recorded in the negative, and is a compliance with the 
requirements of Art. 11, sec. 14, of the Constitution, that the ayes and 
noes shall be entered on the journals. Debnam v. Chitty, 131 N. C., 657, 
overruled. 

2. Where the charter of a town provided that the Board of Commissioners 
might create a debt only after they had passed an ordinance by a 
"three-fourths vote of the entire board," the words "entire board" mean 
all the members of the b a r d  in existence, and not all those provided for 
by the charter; and where seven Commissioners were elected and one 
resigned, the passage of an ordinance by a vote of five members was 
sufficient. 108 
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ACTION by Board of Commissioners against Wachovia Loan and 
Trust Company, heard by Ward, J., at the September Term, 1905, of 
FORSYTIL 

The defendant entered into a contract with the town of Salem to 
purchase from the said town $100,000 par value of its bonds at the 
price of $101,750. The bonds were a part of a total issue of $125,000, 
issued pursuant to an election held on 26 June, -1906, under the pro- 
visions of the charter 'of the town of Salem, being chapter 40 of the 
Acts of 1891. On the tender of the bonds by plaintiffs, defendant re- 
fused to accept same on the ground that said bonds were not of a valid 
issue of bonds and did not constitute a legal obligation of the said town 
of Salem. Plaintiffs brought suit to enforce the contract, and the case 
was heard on the complaint and answer. From the judgment rendered, 
defendant appealed. 

A. H. ETZer and Peele & Maynard for the plaintiffs. 
Manly & Hendren for the defendant. 

BROWN, J .  I t  is contended by the defendant that the bond issue is 
void for two reasons: First, because the charter of the town of Salem, 
authorizing the issue, was not passed by the General Assembly and the 
ayes and notes entered on its journals in accordance with Article 11, 
section 14, of the Constitution of this State. Second, because the ordi- 
nance directing the issue of the bonds and submitting the question to a 
vote of the people was not passed by a three-fourths majority of the 
entire Board of Commissioners of the town, as required by the charter. 

I n  respect to the first objection made to the validity of the bonds, it is 
admitted that the journals of the House of Representatives are entirely 
regular and that the bill was passed by the House in strict conformity 
to the organic law. But on its passage by the Senate i t  is contended 
that the negative votes were not recorded. The entries on the Senate 
Journal in respect to this bill are as follows: "Senate Journal, Senate 
Chamber, 23 January, 1891. The bill passed its second reading. Ayes 
39, noes.. ., as follows:" Then follows a list of those voting in the 
affirmative, without any reference to those voting in the negative. "The 
bill passed its third reading. Ayes 34, noes . . ., as follows:" Then 
follows a list of those voting in the affirmative, with no further refer- 
ence to those voting in the negative. 

I t  is admitted that the case of Debnam v. Chitty, 131 N. C., 65'7, is 
an express authority sustaining defendant's contention. After much 
reflection, we are unwilling to follow the decision of the Court in that 
case, in so far as it holds that the ent?es upon the journal do not indi- 
cate that there were no negative rotes. 'In the dissenting opinion of 
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Mr. Justice Cla~le i t  is said: "The expression, 'Passes by the 
(112) following vote : Ayes 94 (giving names), nays . , .,' is as ex- 

press and intelligent declaration that there were no negative votes 
as if the word 'none' had been used. Nays . . ., after the words 'passes 
by the following vote,' and giving those voting 'Aye' can convey no other 
meaning. I s  it not hypercritical to say that 'Nays . . .' did not mean 
that there were no names in the negative?" - 

This provision in our Constitution serves an important purpose in 
compelling each member present to publicly assume his share of the 
responsibility in the passage of such legislation, but more particularly 
in furnishing conclusive evidence whether the bill has been passed by a 
constitutional majority. I n  passing upon a similar question the Su- 
preme Court of Illinois says : "The Constitution prescribes this as the 
test by which to determine whether the iequisite number of members 
vote in the affirmative." "It must appear on the face of the journal 
that the bill passed by a constitutional majority." Spamgler v. Jacoby, 
14 Ill., 297; Cooley Cons. Lim. (7 Ed.), 201. 

The entries upon the Senate Journal give the names of a large ma- 
jority of the total membership of that body as voting for the passage of 
this bill upon the second and third readings, so that there can be no 
question of its passage by a constitutional majority. But the entries 
indicate further that the bill passed by a unanimous vote and that there 
were no names to be recorded as voting in the negative. This identical 
question was considered by the Circuit Court of Appeals, Fourth Cir- 
cuit, in the case of Commissioners v. Tollrnan, 145 Fed., 765, a case 
originating in this State. I n  his opinion, Judge McDoweZ1, referring 
to Debnam v. Chitty, says: "After the most careful consideration that 
we have been able to give the subject, we find ourselves unable to adopt 
the construction given the clause in question by the learned Supreme 

Court of North Carolina." So are we unable to agree with our 
(113) predecessors, and in that respect we overrule the decision re- 

ferred to. # 

I t  is next contended that the ordinance under which the election was 
held to authorize said issue of bonds was not passed by the Board of 
Commissioners of the Town of Salem as prescribed by the charter. 
Section 70 of said chapter reads as follows: "That under the powers 
hereby conferred upon the Board of Commissioners, they may borrow 
money or create a public debt only after they have passed an ordinance 
by a three-fourths vote of the entire board at two separate regular meet- 
ings * * * .." There were originally elected seven Commissioners 
as prescribed by the charter; one had resigned, leaving six members of 
the board at the time of the second passage of the ordinance. At the 
meeting of the board, when the'ordinance was alleged to have been 
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passed the second time, only five members of the board were present, 
all voting for the passage of said ordinance. 

I t  is argued by the defendant that the ordinance is not valid unless 
passed by three-fourths of the entire board; that the entire number is 
seven, and five is not three-fourths of seven; that in the construction 
of the language of the charter, there cannot be taken into consideration 
vacancies, however bona fide they may be, and the language means 
three-fourths of the entire board provided for by the charter. 

.The authorities which the l eaked  counsel for the defendant have 
called to our attention do not bear out his contention that the language 
of the charter should be construed as if i t  read three-fourths of the 
entire board elected. Such a provision is not uncommon in  charters of 
municipal corporations, and the fact that the word "elected" vtas 
omitted after the word ('board" is indicative to us that the Legislature 
intended that three-fourths of the entire membership of the board in 
existence at  the passage of the ordinance should have power to pass 
such an  ordinance. Wheremr the special provision in such 
charters contains the words "entire board elected," or similar (114) 
terms, i t  is invariably held that all the members elected must be 
taken into account. Dillon on Mun. Gorp., see. 281. We are unable to 
find any judicial decision which places the same constfiction upon the 
words "entire board," when the word "elected" does not follow. 

The term board, when used in municipal charters, seems to have two 
meanings-one abstract, having reference to the legislative creation, the 
corporate entity, which is continuous, and the other referring to its 
members, the individuals composing the board. The words "entire 
board," as used in  the Salem charter, refer to the membership of the 
board, and were evidently inserted to guard against hasty municipal 
legislation by requiring three-fourths of all the members to concur. As 
the board, the corporate body, was composed of only six members when 
this ordinance was finally adopted, five of its members being present 
and voting for its passage, the requirements of the charter were fully 
complied with. So i n  a case where the power of a motion was conferred 
upon a municipal council to be exercised "by a vote of three-fourths of 
that body," this was held to give the power of removal to three-fourths 
of a legal quorum. Three-fourths of the members elected were not 
required. W a r n o c k  v. Lafmyette,  4 La. Ann., 419. I n  South Carolina 
i t  is held that where, of eighteen managers (a board constituted to try 
a certain election) appointed by the Legislature, two refused to qualify, 
one was disqualified and one was dead a t  the time the board of man- 

. agers convened, the remaining fourteen, being all the members in esse, 
properly constituted the board and might act by a majority of the four- 
teen. S t a t e  v. Deliesseline,' 10 s. C., 52. I t  is held in Missouri that 
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an amendment is ratified by the " H ~ u s e ' ~  within the meaning of the 
Constitution of that State when i t  is ratified by two-thirds of a legal 

quorum; that when a legal quorum was present, that was i n  
(115) law the "House." 8. v. McBri.de, 4 Mo., 308. See, also, Xtam- 

ford v. Ellington, 77 N.  C., 255. 
I n  construing the meaning of the words, "with the concurrence of a 

majority of the justices of the peace," this Court has held that, where 
a majority of the justices of the county are assembled, the justices were 
in legal session, and a majority of that majority could legally act. 
Cotton Mills 2). Commissioners, 108 N.  C., 678. 

We are of the opinion, therefore, in this case that the words "entire 
board" mean all. the members of the board in  existence, and not all those 
originally elected. When the five members assembled they constituted a 
legal board, and a majority of that five had the right to pass any ordi- 
nary matter; but as to borrowing money or creating indebtedness, such 
ordinances must receive the sanction of three-fourths of the then mem- 
bership of the board, whether present or not. 

Affirmed. 

Cited: COT v. Commrs., 346 N. C., 585; Commrs. v. Bank, 152 N. 
C., 390. 

MIL'LER V. RAILROAD. 

(Filed 2 1  November, 1906.) 

1. In an action for injuries to a passenger on a caboose car, an instruction 
that "plaintiff admits that he asked the conductor if he could ride on his 
train, and was told by him that he could, but to wait until he got through 
his work, and he would pull the caboose up to the station," was erroneous 
where there was evidence from which the jury might find that the 
plaintiff admitted only that while the conductor did tell him to wait a 
few minutes and he would pull the caboose up to the station, he regarded 
it merely as a favor offered t o  him by an obliging conductor, and not as 
a denial to him of the right to enter the car, or even as a warning to him 
not to do so. 

2. It is not proper, after laying down a legal proposition, as applicable to a 
supposed state of facts, if found by the jury, to instruct them, as a deduc- 
tion therefrom, that the plaintiff is or is not entitled to recover, but 
simply to direct them how to answer the issues by appIying the law as 
stated by the Court to the facts as they may find them to be. 

ACTION by Jasper Miller against Atlanta and Charlotte Air Line 
' Railway Company, heard by Peebles, J., and a jury, at  the October . 

Term, 1906, of MECKLENBUBU. 
This action -was brought to recover damages for an injury to the 
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plaintiff's hand, alleged to have been caused by the negligence of the 
defendant. There are numerous exceptions, but we need consider only 
one. The plaintiff testified that on the day the injury was received 
he was at Gastonia and went to the station to take the freight train 
for Charlotte. H e  then said: 

('I found Captain Clapp, the conductor of the local freight, standing 
there as I walked up. A freight train was standing at  the crossing and 
an engine was also at  the crossing. Captain Clapp was standing about 
fifty to sixty feet from the crossing. I asked Captain Clapp if I could 
ride with him to Charlotte on the local freight. H e  replied, 'Certainly.' ' 

I said 'Thank you,' and started to go down to get on the caboose of the 
train where passengers rode. H e  said, 'If you will wait a little, I will 
pull the train up farther.' I said, 'No, much obliged; I will not put 
you to that trouble,' and walked down to the caboose. When I spoke 
to him and told him I would not put him to that trouble, he was stand- 
ing facing me and looking at me. While he was facing me I moved on, 
I suppose about 200 yards, and got in the caboose a t  the rear of the 
train, which was standing on the main line of the road. The train 
appeared to be coupled up and ready to move off. The doors of the 
caboose were open; there was no one inside; nothing but the seats, and 
everything of that kind pertaining to that kind of a train was there. 
The caboose was used as& passenger and conductor's car for the crew. 
When I got in  the car I sat on a seat between the two doors. It 
was warm. I had a bundle of samples and laid them down. I (117) 
was sitting between the middle door of the caboose and the side 
doors. I was leaning towards the side of the caboose and was figuring 
on a piece of paper. When I got aboard the caboose the flagman of the 
train was just coming down the steps. H e  asked me if I were going to 
remain on the run going to Charlotte, and I told him I was. The flag- 
man asked me to watch the car while he was out. I told him all right, 
I would do it. I suppose I had been on the caboose two or three min- 
ixtes before this conversation occurred with the flagman. H e  gave me 
no warning whatever. After I had the conversation with him and while 
I was sitting on the end of the bench between the two doors figuring, a 
collision took place, caused by the backing of some cars against the 
caboose, which came with such force that I was thrown to the door, my 
right hand caught the door, and i t  being a rolling door, was jerked and 
shut by the collision and my fingers on my left hand, on account of the 
same, were mashed into 'a pulp. The door cut my fingers at  the end 
and mashed them into pulp. As soon as I could get myself together I 
caught my left arm with my right hand and tried to stop the flow of 
blood, which rushed out a t  every pulsation. I wrapped a handkerchief 
around the fingers and ran up to the ice-cooler in the caboose and turned 
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the water on, which intensified the pain. Just then the front door was 
opened and the caboose was stricken again by the cars and the shock 
came near throwing me under the cars. I caught around by the side 
and held the best I could until I got myself and tried to fasten the door. 
It had a latch on it, but it just flew back and forth as if it had nothing 
on it to control the same. Any motion of the car would throw the 
latch out. I sat there and tried to brace myself in  case of another 
accident. I n  a few minutes the cars came back again against the ca- 

boose and threw me from the seat some distance on the floor, and 
(118) I lay there until I saw the engine and tender going by on another 

track. I then got off the train, and when it started again I got 
on. My hip was injured. The latch to the door fell over a nail or little 
spike instead of a staple, and it flew back and forth with the movement 
of the train. There was no fastening to the side door. Bfter I had the 
conversation with the conductor about riding with him on the train to 
Charlotte, I walked down by the side of the train, which was all coupled 
up and ready to pull out, as i t  looked to me. There was no obstruction 
between the conductor and me-nothing to prevent him seeing me. I 
signed the paper when I came to Charlotte the night of the injury. 
When I spoke to the conductor and asked him if I could travel on his 
freight train, I said, 'Captain, can I ride with you to Charlotte?' and 
he said, 'Certainly.' I said, 'Much obliged,' and started to walk down, 
and he said, 'If you will wait, I will pull the train a little farther up,' 
and I said, 'No, much obliged; I will not put you to that trouble.' 
When the statement which you show me and which I signed was signed 
I was in very great pain. I signed that paper at  night, and I don't 
think I took time to read anything, I was in  so much pain." 

Defendant's counsel then asked the witness: "I notice in  the state- 
ment which you signed, you say, 'He then told me to wait a few mill- 
utes and I will pull the caboose to the station.) " The witness then 
proceeded: "No, he did not say that. H e  said, 'If you will wait.' H e  
did i t  as a favor to me and I appreciated it, and told him I would not 
put him to that trouble." 

Question by the Court: "You thought he was doing.that as a favor 
to yon 1" 

,4ns.: "No; pulling the train up would be a favor. My impression 
is that the conductor said that if I would wait he would pull the train 

a little farther up. Before I signed the statement I did not say, 
(119) 'I am not going to do anything further about this; it was my 

own fault.' I did not say to Captain Clapp and Mr. Stahl that 
i t  was my own fault and I was not going to do anything further with 
the business. Captain Clapp said: 'This is trouble, a man has got 
hurt.' I told him, 'I hope there will be nothing further about if' I did 
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not think there would be. I did not know I was so seriously hurt. 
When they asked me to make a statement I wanted to exonerate Cap- 
tain Clapp. I did not think he was to blame. The engineer or the 
flagman ought to have notified me of the backing of the cars against 
the caboose. I t  was about 150 to 200.yards from where I saw Captain 
Clapp down to the caboose. The engine was right a t  the station. I t  
was a long train. The doors of the caboose were all open. The flag- 
man had not closed the doors when I got on. H e  came in  afterwards 
and asked me if I .was going to Charlotte, and if I was, to remain in. 
When I went down to the caboose the train was all coupled up. Cap- 

n 

tain Clapp did not tell me he was going to make up his train. H e  said, 
'If you will wait, I will pull the train a little farther up.' I sat down 
on the seat and began to figure. The conductor did not tell me there 
was any danger. I went in  the rear door of the caboose car. There 
mas a partition across the middle. There were seats on each side. 
Passengers ride on any of the seats in  there. They all sat in that sec- 
tion. The train got so rough in  going to Charlotte that some of the 
train crew sat behind and tried to brace themselves against the parti- 
tion." 

The rules of the company were introduced by the plaintiff, and 
among them are the following : 

"Rule 610. When their trains are ready for the reception of pas- 
sengers, they (flagmen or brakemen) must take positions a t  the car 
steps and give all necessary assistance and information to passengers." 

"Rule 613. They (brakeman or flagmen) must prevent passkngers 
from going upon platforms and, as far  as possible, from getting 
on and off trains while in motion, and from incurring other risks, (120) 
or violating any of the rules of the company provided for their 
oafety." 

There was testimony tending to contradict the witness Miller, and to 
show that he left the conductor and went to the caboose, which he en- 
tered, contrary to the directions he had received from the conductor, 
and that when told by the conductor that if he had followed his direc- 
tions he would not have been hurt, he replied that he did not blame the 
conductor and he had not been at fault. , 

The defendant introduced i n  evidence a written statement prepared 
shortly after the plaintiff was injured and signed by him, in which he 
gave the following account of the occurrence. "I went to the station 
and found that the local freight would be along i n  a few minutes and 
was told by some one a t  the hotel that I could come over on that. Pretty 
soon the local arrived, and I asked the conductor if I could come over 
on his train, and he told me I could. H e  then told me to wait a few 
minutes and he would pull the caboose up to the station, but I told him 
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I would walk down to the cab, and did so. Pretty soon one of the train- 
men came to the caboose and asked me if I was going to remain in the 
cab, and after telling him I intended coming to Charlotte with them, 
he asked me if I would watch the cab a short time for him, and I told 
him I would. I n  a few minutes after he left, and while I was sitting 
on the bench near the side door of the cab there was a very severe slack 
or jar of the train that threw me forward from where I was sitting, 
and I grabbed the door-facing to break the fall and the door caught my 
left hand, mashing and bursting the ends of my middle fingers. The 
door was a sliding door on rollers and was ~poved by same jar that 
threw me from my seat. I n  about fifteen minutes the crew of the train 
came to the cab and I told them what'had happened. The pain was 

very painful until about ten minutes after the accident, when 
(121) there was another severe jar which knocked me from my seat 

to the floor, and after that I did not feel so much of the pain. I 
wasn't hurt by the last fall. I came on to Charlotte on the local train 
No. 64. I did not buy a ticket, but paid the conductor cash fare." 

The Court among other instructions gave the following one to the 
jury: 

('I. The plaintiff admits that he got on this freight train, that car- 
ried freight and passengers, two hundred yards from the station. 2. 
He admits that he asked the conductor if he could ride on that train to 
Charlotte, and was told by him that he could, but to wait until he got 
through his work, and he would pull the caboose up to the station. 3. 
If you find as a fact from the evid~nce that, at the time he got on the 
caboose, it was not hitched on and connected, coupled with the engine, 
he was on the car wrongfully, and he cannot recover in this action. 
4. But if you find from the evidence that the car was coupled up in 
apparent readiness to go, why, then, your finding upon the first issue will 
depend upon other circumstances." 

The Court then proceeded to charge at length as to the duty and lia- 
bility of 'the defendant and the care required of the plaintiff under 
the different phases of the case as disclosed by the testimony. 

The plaintiff excepted to each of these instructions. The usual 
issues as to negligence, contributory negligence and damages were sub- 
mitted. The jury answered the first issue, as to negligence, 
The Court having overruled a motion for a new trial and entered judg- 
ment on the verdict, the plaintiff excepted and appealed. 

Brevard Nixon for the plaintiff. 
George F. Bason for the defendant. 

WALKER, J. I t  seems to us that the Court erred in two respects. 
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F e  do not think i t  can be reasonably inferred from the testi- 
mony that the plaintiff admitted, or intended to admit, that the (122) 
conductor told him to wait until he had finished his work and 
the caboose had been drawn up to the station, in the sense that he was 
forbidden by the conductor to enter the caboose until this had been 
done; and that he was so forbidden is the clear implication from what 
is stated by the Court, in the opening of its charge, to have been ad- 
mitted. The jury might well find from the plaintiff's testimony-and 
the written statement would not necessarily vary the finding-that the 
plaintiff admitted only that while the conductor did tell him to wait a 
few minutes and he would pull the caboose up to the station, he re- 
garded i t  merely as a favor offered to him by an obliging conductor 
and not as a denial to him of the right to enter the car, or even as a 
warning to him not to do so. This is made clear by what he said on 
the cross-examination, where he gave the following version of the facts: 
"When I spoke to the conductor and asked him if I could travel on his 
freight train, I said, 'Captain, can I ride with you to Charlotte?' and 
he said; 'Certainly.' I said, 'Much obliged,' and started to walk down, 
and he said, 'If you will wait, I will pull the train a little farther up,' 
and I said, 'No, much obliged; I will not put you to that trouble.' 
When the statement which you show me was signed, I was in very great 
pain." 

We do not think the written statement materially conflicts with this 
testimony, although i t  may not be quite as full and explicit as to what 
did occur, and even if it does conflict, the truth as to what was said and 
done was a matter solely within the province of the jury to determine. 
I n  Tillett v. R. R., 118 N. C., at p. 1035, it appears that the Court 
charged the jury, upon evidence which in its general features was not 
nnlike that in this case, as follows: "Rut if the statement was made 
by the conductor as simple information in response to a question, and 
was not intended as a direction or requirement, then no duty was im- 
posed by such statement on the plaintiff to wait for the train to 
pull up." With respect to this instruction among others relating (123) 
to the same matter, the Court, at page 1046, said: "There was 
no complaint that the question, whether the plaintiff was warned to 
wait until the car should be drawn up in front of the station, was not 
properly left to the jury on the last trial. A careful review of the 
whole statement shows that there was no error." 

I t  is not contended that the plaintiff made any judicial admission in 
'the case which would be binding and conclusive upon him, but it is 
simply deduced by the Conrt from all the evidence that he did make 
the admission attributed to him. This statement of the Judge certainly 
excluded from the consideration of the jury the right, which the plain- 
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tiff clearly possessed, to have them pass upon his testimony and to adopt 
his version, if they should find i t  to be the correct one. I n  eliminating 
this view of the case from the consideration of the jury, by which the 
plaintiff was clearly prejudiced, there was reversible error. Rumbough 
1 1 .  Sackett, 141 N. C., 495. 

We have decided frequently that i t  is not proper, after laying down a 
legal proposition as applicable to a supposed state of facts, if found 
by the jury, to instruct them, as a deduction therefrom, that the plain- 
tiff is or is not entitled to recover, but the proper course is simply to 
direct them how to answer the issues by applying the law as stated by 
the Court to the facts as they may find them to be; and this should be 
the invariable rule when the case is tried upon issues before a jury. I n  
this case, though, his Honor told the jury that if the caboose was not 
coupled to the engine, or, as we understand him to 'mean, if the train of 
cars, including the caboose, was not coupled to the engine, or, in  other 
vords, if the train was not "made up," the plaintiff boarded the caboose 
wrongfu.u!ly, and was therefore on the car at  the time of the injury in  
his own wrong, and for this reason he could not recover. The liability 

of the defendant did not exclusively depend upon whether the 
(124) caboose, when the plaintiff got on it, was coupled to the engine. 

I f  i t  was not, there were other facts, and other questions to be 
considered, both in  regard to the defendant's negligence and the plain- 
tiff's corltributory negligence. There was a t  least some evidence that 
the plaintiff had gone to the car and entered i t  with the knowledge of 
the company through its servants, who had charge of the train, if not 
with their implied consent, and this was sufficient to carry the case to 
the jury; and besides, even if he was at  first to blame for boarding the 
car, the company might have been guilty of negligence in pushing the 
cars back against the caboose with unexpected and unnecessary violence 
and without the exercise of that degree of care which the situation of 
the plaintiff and the surrounding circumstances required of it. 

Whether the plaintiff was himself guilty of such negligence as proxi- 
mately contributed to his injury, is a'question to be determined by the 
jury upon the evidence under proper instructions from the presiding 
Judge. I t  seems to us that the case, in  the aspect of i t  now presented 
to us, is fully covered by the decision of this Court in  Tillett V. R. R., 
118 N. C., 1031, which bears a striking similarity in some respects to 
it. We have so recently discussed the liability of carriers with respect 
to passengers traveling in  caboose cars (Marable v. R. R., 142 N. C., 
557) that i t  is useless to enter upon the general inquiry as to the degree 
of care required of each under such circumstances. 
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HAYES v. R. R. 

T h e  e r rors  committed i n  t h e  charge entitle t h e  plaintiff to  another  
trial.  

N e w  Trial .  

Cited:  Kearney v . 3 .  R., 158 N. C., 532, 543. 

HAYES v. RAILROAD. 

(Filed 2 1  November, 1906.) 

Accord and Satisfaction-Pleadings-Release-Fraud-Retzcrn of 
Consideration 

1. Where there i s  a n  agreement to settle a controverted demand for a consid- 
eration fixed by the parties, all or a portion of which is executory, the 
defendant may set i t  up, by making proper averments in  regard t o  per- 
formance, a s  a n  accord and satisfaction of the original demand. 

2. In  a n  action for damages for personal injuries, where defendant alleged 
that  for a stipulated amount which had been paid, plaintiff executed a 
full release, and plaintiff in  reply admitted the receipt of the  money, but 
denied that  the alleged release contained the terms of the settlement, 
averring that  the provision that  he was to have a lifetime job was 
omitted by fraud in the factunz of defendant's agent, and there was evi- 
dence of the alleged negligence and fraud, tre Court erred i n  nonsuiting 
plaintiff. 

3. If one be illiterate, unable to read, and the paper-writing be read to him 
falsely, that  is, otherwise than i t  is written, and he sign it, such paper- 
writing shall not be his act or deed. 

4. In  a n  action for damages for personal injuries, where the defendant set up 
a release a s  a n  ahcord and satisfaction, the, plaintiff is not required to 
return the money received before setting up the plea that the release was 
procured by fraud in the factum; but if he recovers damages the amount 
paid him will be deducted. 

ACTION by  Samuel  H a y e s  against At lan ta  a n d  Charlot te  Air Line  
Rai lway Company, heard  b y  Bryan, J., and  a jury,  a t  t h e  M a r c h  Term, 
1906, of MECELENBURG. 

T h i s  mas a n  action f o r  t h e  recovery of damages f o r  personal in jury .  
T h e  defendant  denied  lai in tiff's r igh t  to  recover, a n d  by w a y  of de-. 
fense a n d  accord a n d  satisfaction alleged t h a t  plaintiff on  2 October, 
1902, in  consideration of the  sum of $125 pa id  h im,  a n d  a n  amount  
agreed upon,  pa id  h i s  counsel, executed a release in fu l l  and  final settle- 
ment  a n d  satisfaction of a n y  a n d  al l  injuries, damages, etc., 
caused f r o m  t h e  accident. The plaintiff,  by w a y  of reply, al- (126) 
leged t h a t  some t ime  a f te r  t h e  i n j u r y  the agent  of defendant 
company proposed to settle with h i m  and  offered t o  give plaintiff a 
position wi th  t h e  Southern Rai lway  Company, which would afford a 
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living to him and his family during his life, and in  addition pay him 
$125 to live on until he should be able to go to work. That plaintiff 
accepted said proposition. That thereupon said agent tendered to 
plaintiff a paper-writing, to be executed, which he represented to plain- 
tiff as containing the terms and provisions of said proposition, and 
plaintiff, being unable to read for himself and relying upon the truth of 
said proposition, executed said paper-writing by making his mark, and 
thereupon received the sum of $195 in  money. That he thereafter re- 
quested defendant to give him the position promised, which i t  failed 
and now refuses to do. That if defendant holds a release, or what pur- 
ports to be a release, from the plaintiff, as alleged, the same was i r o -  
cured by the false and fraudulent representations of defendant's agent. 

Plaintiff testified that after the injury had been sustained and suit 
was brought therefor in  Atlanta, in  which he had submihted to a non- 
suit, that he executed a paper-writing presented to him by the agent 
of defendant corporation. I n  respect to this he said: "I signed a 
release to the company. Mr. Stracham saw me about i t ;  he was work- 
ing for the railroad; he came over to Gastonia two or three times after 
1 was hurt. I t  was a good while after I was hurt  before he spoke about 
the release. H e  said he would give me $125 and a lifetime job watch- 
ing railroad crossings somewhere; this was in  the waiting-room at Gas- 
tonia. The next time I saw him he came over there on 39 and brought - 
me over here with him on 3 6 ;  asked me if I had made up my mind to 
sign the release. He  said hk was going to Salisbury. I was going up 

the main street in  Charlotte; met Mr. Torrence, policeman, who 
(127) told me Mr. Stracham was looking for me. We went to the 

depot, found Mr. Stracham; he wrote my 'name and told me to 
touch the pen and had Mr. Torrence to sign. Walter Dick also signed 
it as a witness. When I signed i t  I asked Mr. Stracham to read i t  over. 
H e  said i t  was no use to read it, but read a part of i t  to me. H e  read 
this: 'Sam Hayes was to have a lifetime job on the Southern that will 
pay him $25 a month-a lifetime job.' H e  gave me a pass and I went 
back home. H e  paid me the $125. I went to Atlanta before I signed 
any paper; went on a pass furnished by the company. I went down 

, there four times. I went down there to withdraw a case I had against 
the Southern." 

Upon cross-examination he said : "Mr. Stracham told me that he 
would pay me $125 and give me a lifetime job watching crossings. H e  
paid me. I kept the money, never returned i t ;  I signed the paper. 
P a r t  of paper was read to me-that Sam Hayes is to have a lifetime 
job. I agreed with Mr. Stracham that if they would give me $125 and 
give me a lifetime job this was to be a compromise for the loss of my 
leg. He was representing the Southern Railroad. H e  told me to report 
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to Mr. Raker when I got ready to work. I had employed Mr. Man- 
gum to represent me and talked to him about representing me. Erwin 
went with me to Arnold & Arnold in Atlpnta. H e  is brother of Robert 
Erwin, who lives in  Gastonia. I did agree to compromise this matter 
for $125; signed a paper to that effect, and a lifetime job. I got the 
money and have never given i t  back." 

There was evidence in regard to the alleged negligence and the 
injury sustained 'by plaintiff. Upon the conclusion of the plaintiff's 
evidence, his Honor, upon motion of defendant, directed judgment of 
nonsuit. Plaintiff excepted, and appealed. 

Pharr & Bell and A. G. Mangum for the plaintiff. 
L. C. Caldwell for the defendant. 

CONNOR, J., after stating the case: We concur with counsel 
for defendant that where there is an agreement to settle a con- (128) 
troverted demand for a consideration fixed by the parties, all or 
a portion of which is executory, the defendant may set i t  up by making 
proper averments in  regard to performance as an accord and satisfac- 
tion of the original demand. I n  this case if there were no controversy 
in  regard to the terms of the agreement to release, we should not hesitate 
to hold that the defense was complete and that plaintiff would be com- 
pelled, for any breach of the contract, to sue upon that cause of action. 
While for manifest reasons we could not compel specific performance 
of the contract of employment, the p la in tiff could recover damages for 
its breach. The difficulty in fixing the amount mould not affect his 
right of action. The authorities cited in  defendant's brief sustain the 
contention made by counsel in that respect. The principle is well stated 
in  Laughead v. Coke Co., 209 Pa .  St., 368 (103 Am. St., 1014) : "It is 
no doubt true that when the accord is founded upon a new considera- 
tion and is accepted as satisfaction, it operates as such, and bars the 
remedy on the old contract. There is an obvious distinction between 
an engagement to accept a promise in satisfaction and an agreement 
requiring performance of the promise. I f  the promise itself, and not 
its performance, is accepted in satisfaction, this is a good accord and 
satisfaction without performance." 

The difficulty which we find in  this appeal is that plaintiff alleges 
that he was to receive a certain amount in cash and to have the promise 
or obligation of the defendant to employ him, etc. This defendant 
denies. I f  plaintiff's contention be correct, and defendant, by fraud of 
its agent, has procured the execution of the release, omitting this most 
valuable portion of the consideration, i t  is i n  no position to rely upon 
the release as executed-and i t  offers nothing more. 
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The plaintiff alleges that there is fraud in  t h e  factum-that, being 
illiterate, the paper-writing which he signed was falsely read to 

(129) him, and that he signed i t  believing that i t  contained the terms 
of the agreement as made by him. H e  testifies to his allega- 

tion. I f  the jury should find with his contention, the release is utterly 
void. I!, does not truthfully set forth the agreement upon which the 
accord and satisfaction is based. 

I n  the cases cited and relied upon by defendant, .supra, it is said: 
"The receipt was in full and was a receipt for unliquidated damages 
upon a disputed claim, and as such became final and conclusive because 
not successfully impeached for fraud, accident or mistake." The plain- 
tiff, if so advised, could have asked equitable relief by way of reforming 
the instrument, so that i t  would conform to the agreement as he alleged 
it to be. Instead of doing so, he denies that he, knowingly executed such 
a paper-writing. 

I t  is well settled that if one be illiterate, unable to read, and the 
paper-writing be read to him falsely, that is otherwise than i t  is writ- 
ten, and he sign it, such paper-writing shall not be his act and deed. 
This is elementary. Furches, C. J., in  Cutler v. R. R., 128 N. C., 477, 
after stating the rule regarding fraud in the treaty, says: "If the 
plaintiff had required i t  to be read, and F had read i t  falsely, i t  would 
have been a fraud in the factum." Judge Battle, in  McArthur v. 
Johnson, 61 N. C., 317, after giving an illustration of a fraud in the 
facturn, says: "Another instance is afforded by the case of a deed exe- 
cuted by a blind or illiterate person, when i t  has been read falsely to 
him upon his request to have i t  read." The language of the present 
Chief Justice, in his corxurring opinion in Cutler's case, supra, is de- 
cisive of this appeal: "The misrepresentations here are not as to 
matters in  the treaty * * * , but as to the contents of the deed 
drawn by one of them which the other could not read without his glasses, 
and who, at  the same time, was urged to sign a t  once without going 
for his glasses." Dorsett v. Xfg. Co., 131 N. C., 254; 24 A. and E., 
318. 

There was competent evidence to be submitted to the jury, 
(130) tending to sustain and, if believed, establishing plaintiff's con- 

tention. 
The defendant, however, insists that plaintiff must, before setting 

up the defense, return the money which he has received. Whatever may 
have been required, if he had sued to cancel the instrument for fraud in 
the treaty, we do not think that he is required to return the money 
before setting u p  the plea of fraud in the facturn. H e  is asking no 
qui table  relief, but simply insisting that the paper-writing, relied upon 
hy the defendant, is not his act and deed; and, as we have said, if he is 
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correct i n  this, t h e  defendant's plea of accord a n d  satisfaction has noth- 
i n g  upon which t o  stand. I f  the  issue be found i n  h i s  favor  and  he  
recover damages, of course t h e  amount  pa id  h i m  will be deducted. I f ,  
on t h e  contrary, t h e  ju ry  find against his  contention, t h e  defendant's 
plea of accord a n d  satisfaction is  sustained, thus  pu t t ing  a n  end to the  
case. 

W e  have not  considered the  exceptions i n  the  record point ing t o  hie 
IIonor's rul ings upon  questions of evidence, n o r  do we  pass  upon  the  
controverted questions i n  respect to  t h e  plaintiff's r ight  to  recover upon 
h i s  allegation of negligence. A s  the  judgment of nonsuit does not 
s ta te  the reasons upon  which it is  based, we assume t h a t  h i s  H o n o r  
was of the opinion t h a t  t h e  defendant was barred bv  h i s  release. T h e  
coritro~-ersy i n  this. respect, a s  we  have  seen, can  only be settled b y  a 
rerdict of t h e  j u r y  and  there must be a 

Xew Tr ia l .  

Cited: West p. I?. R., 151 N. C., 233, 2 3 6 ;  B~ iggs  2). Ims. CO., 155 
N. C., 7 6 ;  f i n g  7%.  R. R., 1 6 1  AT. G., 66;  Rrazilb v. Rarytes Go., Ib., 
455. 

(131) 
SHAW v. ML4NUFACTURING COMPANY. 

(Filed 21 November, 1906.) 

LMaster and Servant-Defective Appliances--Ncglig~nce-Evidence-Res Ipsa 
Loquitur-Accidents-P~esurnptions-Contribt~tory h'egligence-Question 
for  Jury. 

I. In  an action by a servant to recover damages for injuries received from 
the planks on a gangway slipping, he must prove that the gangway was 
in a defective condition, that its defective condition was the proximate 
cause of his injury, and that the master knew of its defective condition, 
or was guilty of negligence in not discovering and repairing the same. 

2. Where the evidence shows a gangway built by a competent builder, upon 
a proper plan, of good material, capable of sustaining a number of 
people and heavy weights, in  good condition, and safe for the purposes 
for which i t  was intended, as tested by actual use, up to  a few minutes 
before the plank fell with the plaintiff, the doctrine of res zpscc loquitur 
does not apply, and the plaintiff is not entitled to  recover for injuries 
sustained. 

3. The fact of an accident carries with it  no presumption of negligence on 
the part of the employer. 

4 In  an acticn for injuries caused by the falling of a bed-plate of a cloth 
press, weighing several thousand pounds, i t  was a question for the jury 
to determine whether the plaintiff placed himself in a place of obvious 
danger, such as  no prudent person would occupy, in standing immediately 
behind and looking over the bed-plate as it  stood on its edge, and direct- 
ing a battering-ram which was being propelled against it  from the oppo- 
site side 
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ACTION by J. W. Shaw against Highland Park Manufacturing Com- 
pany, heard by Pcebles, J., and a jury, at the October Term, 1906, of 
MEOXLENBURG. 

Action to recover damages for personal injuries received by plaintiff 
while in the employment of defendant. There were two separate 

. actions for distinct injuries at  different times. The actions were con- 
solidated and tried upon a first and second cause of action. As to first 

cause of action the Court sustained a motion by defendant to 
(132) nonsuit. As to second cause of action the Court intimated an 

opinion that upon the whole e~~idence he mould instruct the jury 
that if they believed it the plaintiff mas not entitled to recover. There- 
upon plaintiff submitted to a nonsuit, and from the judgment rendered, 
appealed. 

Burzuell & Cnnsler and iIlcATinch d? Xirkp~triclc for the plaintiff. 
Tillett d Guthrie for the defendant. 

BROWE, J. First cause of action: It appears from the evidence 
that the plaintiff was an employee of the defendant, and general utility 
man. On 12 ,4uguat 1904, plaintiff was ordered by C. W. Johnston, de- 
fendant's general manager, to assist Robert McAlister in measuring the 
quantity of brick work in the malls of the power-house. Plaintiff and 
McAlister went upon a scaffdld around the power-house by means of 
a gangway, which led from the ground up to the scaffold. McAlister 
walked on the same side of the gangway as he and plaintiff went up 
that the plaintiff walked on in returning. After plaintiff and Mc- 
Alister had taken the measurements of the brick-work McAlister came 
down from the scaffold ahead of the plaintiff by means of the gangway. 
Horace Johnstoi~, a boy, was walking down the gangway in front of 
Shaw, and, appearing to be frightened,.plaintiff caught up with him, 
and walked down the gangway side by slde with him, plaintiff walking 
on the two outside planks and Johnston walking on the two left-hand 
planks, plaintiff having hold of Johnston's right arm. This part of 
the gangway waS about 12 feet above the ground. The two planks on 
which plaintiff mas walking slipped off from the benph, or cross-piece, 
upon which they rested, falling with the plaintiff, whereby he was 
injured. The scaffold and gangway were erected by one Brown, a 
reputable contractor, who was doing the brick-work for a new mill by 
contract. 

We deem i t  unnecessary to consider the question so ably argued 
(133) as to  defendant's liability for the injury of its servant upon the 

scaffold of the independent contractor. We concede for the sake 
of the argument that the gangway and scaffold were instrumentalities 
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of the defendant, and then we are of the opinion there is no evidence 
of any breach of duty defendant owed plaintiff. 

I n  order to entitle plaintiff to recover he must prove these facts: 
1. That the gangway was in a defective condition. 2. That its de- 
fective condition was the proximate cause of his injury. 3. That the 
defendant knew of its defective condition, or was guilty of negligence 
in  not discovering and repairing same. Hudson v. R. R., 104 N. C., 
491. 

We think the plaintiff has failed on all three. The gangway was 
built by a reputable contractor and used constantly by his own em- 
ployees without accident. There is no evidence that it was deficient in 
strength or improperly constructed. McAlister, a heavier man than 
plaintiff, had safely preceded plaintiff up the same gangway only a 
few minutes before. Plaintiff was a carpenter who had built scaffolds 
and was fully competent to judge of the safety and capacity of the one 
he ascended. The evidence shows a gangway built by a competent 
builder, upon a proper plan, of good material, capable of sustaining 
a number of people and heavy weights, with no evidence of its being 
out of repair; but on the contrary, all of the evidence showing that i t  
was in good condition, safe for the purposes for which it was intended, 
as tested by actual use, up to a few minutes before the plank fell with 
the plaintiff. 

We do not think, taking the evidence as a whole, the doctrine of 
res ipsa Zoquitur has any application in  this case. The fact of an 
accident carries with i t  no presumption of negligence on the part of 
the employer. Patton 7:. R. R., 179 U.  S., 658. R. R. v. Barrett, 
166 U. S., 617, is cited with approval in  the Patton case. I n  
that case it was held that the plaintiff, a servant who was injured (134) 
by the explosion of a boiler, had not produced sufficient evidence 
to go to the jury when he proved the fact of the  explosion and his injury 
thereby. The Court held that in order to make out his case he must 
establish not only that the boiler was defective, but must affirmatively 
establish such other facts as constitute negligence on the part of the 
master, to wit, that the master knew of the defect, or by the exercise 
of ordinary care ought to have known of it. 

There have been cases wherein the circumstances surrounding and 
connected with the occasion of the injury were such that they were per- 
mitted to go to the jury and to be considered by them upon the issue of 
negligence. This is not such a case. Womhle v. Grocery Co., 135 N.  
C., 474; Stewart v. C'arpet Co., 138 N. C., 60; Ross v. Cottow Mills, 
140 N. C., 115. 

Xecond cause of action: I t  appears from the evidence that plaintiff 
mas again injured on 19 May, 1905, while engaged in assisting in and 
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directing the work of tearing down a cloth-press in  defendant's mill, 
preparatory to moving it to another part of the building. The press 
consisted of a top-piece and a bed-plate. Plaintiff had taken down the 
press and was endeavoring to separate the plunger from the bed-plate. 
The bed-plate was 455 feet long, 31h feet wide and 3% inches thick, 
and weighed several thousand pounds. It had a shaft called a "plunger" 
fastened in  its center, which extended some feet from i t  and the end 
of which was supported by a chain. This plunger weighed about 1,400 
pounds and worked up and down in a cylinder immediately under the 
bed-plate, which, by means of hydrauIic pressure, x7as used to raise and 
lower the bed-plate when necessary. I t  mas necessary to separate the 
plunger from the bed-plate in order to move the machine separately. 

As the bed-plate rested on its edge, it leaned a little towards 
(135) the plunger and away from the plaintiff, who was standing on 

the opposite side looking over the top of i t  a t  the plunger, whiIe 
he directed two of the boys to drive i t  out of the bed-plate by hitting 
the latter first on one side and then on the other of the plunger with 
a piece of iron shafting weighing 40 or 50 pounds used as a battering 
ram. When the plunger was knocked loose the bed-plate was driven 
over on plaintiff and broke his leg. 

There was evidence tending to prove that Constable, the superinten- 
dent, was present and saw the manner in which i t  had been done. 
Plaintiff testified upon the question of negligence that he had demanded 
more help and also sufficient blocks and tackle to move the bed-plate, 
and that the superintendent refused or failed to furnish them, but 
directed him to do the work without them. Plaintiff also testified that 
if they had been furnished he would hare fastened a chain around the 
bed-plate while it was on its edge, and have secured it so i t  could not 
have fallen when the blows on it succeeded in unfastening the plunger. 

No question was made in the argument before us as to there being a 
sufficiency of evidence to go to the jury tending to prove the negligence. 
I t  appeared to be conceded that the intimation of his Honor as to his 
charge relates solely to the issue of contributory negligence. I t  is 
argued that the plaintiff, according to his own evidence, was in  a posi- 
tion of great and obvious danger, such as no prudent man would'occupy. 
It must be admitted that to stand immediately behind and look over a 
heavy bed-plate on its edge and direct a battering-ram which is being 
propelled against i t  is somewhat of a dangerous business. Whether it 
was so obviously dangerous that no prudent man would hare acted 
under similar circumstances as the plaintiff did, we are unable to say. 
The jurors are more competent to pass on that question than we are. 

I f  from all the circumstances surrounding the plaintiff, the jury 
(136) should conclude that he had placed himself i n  a position of 
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obvious danger  such a s  n o  prudent  m a n  would b e  wil l ing t o  incur, 
h e  would not  be entitled t o  recover. Marks v. Cotton Mills, 138  N.  C., 
402. Iu  tak ing  th i s  question f r o m  the  consideration of t h e  j u r y  a n d  
drawing  t h e  conclusion himself, we th ink  h i s  H o n o r  erred. 

T h e  judgment o n  t,he first cause of action i s  affirmed. A s  t o  t h e  
second cause of action, it i s  ordered t h a t  t h e  cause be remanded f o r  a 
new trial.  

Le t  the  costs of th i s  Cour t  be  equally divided. 

N e w  Trial .  

WALKER, J., did not  sit  on  t h e  hear ing  of this  case. 

Cited: S. c., 146 N. C., 237;  Cottom v. R. R., 149 N. C., 231;  West 
v. Tanning Co., 1 5 4  N. C., 1 8 ;  A m m o m  v. Mfg. Co., 165  N.  C., 452. 

(137) 
BEARD v. RAILROAD. 

(Filed 21 November, 1906.) 

Evidence-Mental Capacity-Opinion-Phz~sicians-Insanity-Presumptions. 
Letters-Notice to Produce-Contents-Copies-Witnesses-Cross-examina- 
tion-Railroads-ContribzLtory Negligence-Instructions. 

1. Upon the question whether plaintiff, a t  the time he signed a release, 
possessed sufficient mental capacity to  understand its effect upon his 
legal rights, the evidence of a witness that, in her opinion, plaintiff did 
not a t  the time have "sufficient mental capacity to enable him to have 
reasonable 'judgment' as to  the effect of i t  and what i t  purported t o  be," 
i s  not EO obscure a s  t o  constitute reversible error. 

2. The testimony of the  attending physician, who knew the conditions with 
which he was dealing, that, in  his opinion, the fall described by plaintiff 
would produce the mental condition in which he found him; also that  a 
blow on the "outer .skull" leaving no sign might be sufficient t o  break 
the  "inner skull," giving-his reasons and describing the effect upon the 
mind of a person sustaining such a n  injury, was competent. 

3. When insanity is  once shown to exist, there is  a presumption that  it con- 
tinues, open to testimony showing a restoration of mental soundness. 

4. The receipt of a letter purporting to be signed by a person is  no evidence 
it  was written by such person. 

5. Generally if a party dwells in another town than that i n  which the  trial is 
had, a service of notice upon him a t  the place where the trial is had, or 
after he has left home to attend Court, to produce papers, is  not sufficient. 

6. Where plaintiff admitted receiving certain letters from defendant, which 
were not produced, and that  the copies shown him were correct, defend- 
an t  was entitled to ask him, on cross-examination, regarding their con- 
tents. 

7. Where a person to whom a letter was addressed admitted its receipt, a d  
that the copy shown him was a correct transcript of the original, which 
was not produced, the  copy was admissible against him. 
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8. In an action by a freight conductor for personal injuries, where the evi- 
dence shows that he was going with a lighted lantern from the freight 
office to take charge of his train; that the night was dark and stormy 
and that the wind blew his lantern out and he did not return to light it, 
but continued along the platform, feeling his way with his feet, and fell 
down the steps which were cut into the platform about three feet, and 
which he knew were there; that there was no light on the platform nor 
railing around the steps: Held,  That the Court did not err in refusing 
to hold as a matter of lam that the plaintiff was guilty of contributory 
negligence. 

9. An instruction that "although the plaintiff's lantern was blovn out, he 
had the right to proceed on to his train if he thought he could safely 
make the journey by exercising ordinary care on his part," is erroneous, 
standing alone, as the standard of duty is not what the plaintiff thought 
he could safely do, but what a reasonably prudent man, under the same 
circumstances, would do;  but this instruction was so modified by other 
parts of the charge as not to constitute reversible error. 

ACTION by C. H. Beard against Southern Railway Company, heard 
by Fergzison, J., and a jury, at the April Term, 1906, of GEILF~RD. 

This action is prosecuted for the reco17ery of damages sustained by 
the plaintiff while in the employment of defendant, by reason of alleged 

negligence. The defendant denies that it mas guilty of negli- 
(138) gence and alleges that plaintiff was injured by reason of his own 

negligence. For a further detense defendant sets up a release 
executed by plaintiff. I n  reply to this new matter plaintiff avers that at 
the time of the execution of the release he did not possess sufficient 
mental capacity to make the contract and that the release was procured 
hy fraud and undue influence. For the purpose of ascertaining the 
truth in r e g a ~ d  to these several allegations, appropriate issues were sub- 
mitted to the jury, all of which were found in accordance with plain- 
tiff's contention. The facts, as they are related to the exceptions, are 
set forth in the opinion. From a judgment upon the verdict, defend- 
ants appealed. 

J .  A. Barringer for the plaintiff. 
King & Kimball for the defendant. 

CONNOR, J. The record contains thirty-eight assignments of error. 
Several of them become immaterial by reason of the verdict upon the 
first issue, which was directed to the execution of the release. The jury 
found that plaintiff did not, for a valuable considration, "release and 
absolve the defendant from all liability on account of the injury." I n  
view of the testimony and his Honor's instruction, this finding involves 
the conclusion that plaintiff did not possess sufficient mental capacity 
to understand its effect upon his legal rights when he signed the release. 
The second issue, therefore, as his Honor instructed the jury, became 
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immaterial and the several exceptions to the rulings bearing upon it 
need not be considered. Sprinkle v. Weliborn, 140 N.  C., at page 181. 

I t  is but just to the persons who were present and witnessed the exe- 
cution of the release, to say that we find no evidence of fraud or undue 
influence practised upon plaintiff. H e  testified that he did not know 
or understand what he did and had no recollection that he ever signed 
the release. There was ample evidence, both upon his own examination 
and other mitnesses, that plaintiff was i n  no fit mental condition 
to be entrusted with the duties which he undertook to discharge. (139) 
Much of his testimony is difficult to understand or reconcile. 
This, however was the duty and province of the jury. The release re- 
cites a consideration of one dollar and contains no stipulation or promise 
as to employment, although there is evidence that such was the real 
consideration. 

The Court permitted Mrs. Beard to testify that, in  her opinion, plain- 
tiff did not at  the time h6 signed the release have "sufficient mental 
capacity to enable him to have reasonable judgment as to the effect of 
it and what i t  purported to be." We cannot commend the form of the 
question, but do not think it sufficiently obscure to constitute reversi- 
ble error. Evidently she used the word "judgment," which is criticised " 

by defendant, as synonymous with "understanding." I t  was competent 
for the witness to express an opinion. Bost 2,. Bost, 89- N. C., 477; 
Horah, v. Rnox, 87 N.  C., 483. 

Dr.  Hanes, who had attended plaintiff, was permitted to testify that, 
in  his opinion, the fall described by  lai in tiff would produce the mental 
condition in which he found him;  also that a blow on the "outer skull," 
leaving no sign, might be sufficient to break the "inner skull," giving his 
reasons and describing the effect upon the mind of a person sustaining 
such an injury. We do not think that defendant's exception to this testi- 
mony can be sustained. The witness was not expressing an  opinion 
upon a hypothetical case. H e  had treated plaintiff and knew the condi- 
tions with which he was dealing. There was no controversy regarding 
the manner in which plaintiff sustained the' injury. The exception 
does not present the question as in  S. v. Bowman, 78 N. C., 509, or 
Bummerlin v. R. R., 133 N. C., 550. I t  is rather within the principle 
announced in Jones v. f arekozise GO., 137 N. C., 337. 

We have carefully examined his Honor's instruction regarding the 
quantum and character of mental capacity requisite to make a 
valid contract, and find that i t  is in  accordance with the deci- (140) 

. sions of this Court and standard authorities. Sp~in7cle v. Well- 
born, supra, where the cases are collected. His  Honor was clearly cor- 
rect in saying that when insanity is once shown to exist, there is a pre- 
sumplion that i t  continues-open, of course, to testimony showing a res- 
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toration of mental soundness. There was evidence that a t  times plain- 
tiff was mentally unsound-non-sane. We have examined the other 

. cxceptions to rulings bearing upon this issue, and find no error. 
I t  appears that after the injury sustained by plaintiff, he again 

entered into defendant's employment. That some time thereafter he 
was discharged. Defendant claims that he was discharged because of 
the use of morphine and whiskey. I t  also claims. that plaintiff's mental 
condition is attributable to injuries received several years before the one 
complained of. There was a large quantity of evidence bearing upon 
these contentions. 

Among other testimony regarding the discharge of plaintiff, defend- 
ant* proposed to introduce two letters purporting to be signed by plain- 
tiff, which he denied writing or sending. Defendant's witness, assist- 
aut superintendent, testified "that he received in due course through 
the mail the letter," etc. The letter was, upon plaintiff's objeetion, 
excluded. We concur with his Honor's rnlihg in  this respect. While it 
is well settled that where i t  is shown that a letter was addressed, stamped 
and mailed, there is a presumption that i t  was received by the addressee, 
it cannot be that the receipt of a letter purporting to be signed by a 

h e r s o n  is any evidence that i t  was written by such person. No authori- 
ties are cited to sustain the exception. 

Defendant offered to introduce copies of two letters addressed to the 
plaintiff by its assistant superintendent. I n  respect to these copies, the 

record states : "The plaintiff having testified, after examining 
(141) the papers, that he received the original, of which there were 

copies, and it being admitted that the defendant, on the conven- 
ing of the Court in  the afternoon on which the trial of the case was 
begun, had notified the plaintiff to produce the original in  Court." I t  
was also admitted that plaintiff resided about two miles from Mount 
Airy, the trial being had in  Greensboro. That a train left Greensboro 
a t  4 :30 in the afternoon for Mount Airy, returning the next morning at 
12 o'clock. Plaintiff and his wife were in Greensboro attending the 
Court. The offer to introduce the copies was made in  the afternoon 
of the second day of the trial. The copies were excluded by the Court. 
Thefe is no admission or finding regarding the distance between Greens- 
boro and Mount Airy. We take note of the fact that it is  some seventy 
miles. 

The case was argued upon the theory that the Court excluded the 
copies because the notice to produce the originals was not sufficient in 
point of time. We concur in  this view. "Generally, if the party 
dwells in another town than that in  which the trial is had, a service on 
him at the place where the trial is had, or after he has left home to 
attend the Court, is not sufficient." Greenleaf Ev., see. 563. Certainly 
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the plaintiff was not called upon to go himself or send his wife away 
from the town in which his case was being tried to find and produce 
the letters. No reference is made to them in the pleadings, nor was 
there anything in the case to suggest to the plaintiff the probability that 
they would be called for. The defendant did not offer to ask the plain- 
tiff on cross-examination regarding the contents of the letter, as it may 
have done. liallc c. Fielding, 50 Wis., 339. 

Whether, upon plaintiff's admission that he had received the original 
letter of which the paper-writing shown him was a copy, did not entitle 
defendant to read the copy without having given the notice, is not raised 
in the argument. I t  would seem, home~er, that such admission 
relieved the plaintiff of the duty of giving the notice. The au- (142) 
thorities are not entirely in harmony, but upon the reason of the 
thing, if the person to whom a letter is addressed, and who admits its 
receipt, admits that the copy shown him is a correct transcript of the 
original, then, as against him, it should be admissible. The purpose 
of requiring the original, being the best evidence, is met. I t  does not 
appear m-hether the "copy" was a letter-press copy, which is really a 
duplicate original. We have examined the "copies" offered in  evidence, 
and, in the light of the elimination by the jury of the release, they do 
not appear to be material to either of the issues. They referred to 
the reasons of the defendant's agents for discharging the plaintiff, and 
their substance was fully brought out in the examination of the wit- 
nesses. Several physiciani were examined in regard to the plaintiff's 
mental condition and habits and the causes thereof. The learned coun- 
sel for the defendant say that the introduction of the copies could have 
done the plaintiff "no possible injury." T h e i ~  rejection was harmless 
error. 

We are thus brought to consider the main question presented by the 
appeel. At the conclusion of all the evidence, defendant moved for 
judgment of nonsuit, and to the refusal of the motion, excepted. The 
testimony disclosed the following case : Defendant maintained a freight 
depot at Winston, "consisting of two parts connected by one floor, the 
west end varehouse building and rooms in vhich the employees wol-ked; 
the east end consisting of a wide platform covered by a shed; in  the floor 
on the side next to the railroad track were steps leading down from 
the platform to the track. These steps were cut into the platform about 
three feet; a railing had been placed around the steps, but was gone at 
the time of the injury. Plaintiff was employed by defendant as freight 
coudnctor. On the night of 26 June, 1903, being dark and stormy, he 
received orders to take charge of a freight train going to Greens- 
boro. He  got his way-bills from the freight office and with a (143) 
lighted lantern was going to his train, standing on the track. 
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The lights along the platform were out. As he came out of the freight 
office, the wind blew his lantern out; he did not return to light it, but 
continued along the platform, feeling his way with his feet. H e  was 
going south to reach the steps which he usually used for the purpose of 
going to his train. He  says that he "never hardly used the steps" cut 
into the platform. I n  his efforts to use them on the night in question 
he  lost his footing and fell, striking his head against the track. I n  his 
own language he describes the fall : "It was a very bad night; rainy, 
wind blowing, very dark, no light on the platform anywhere. I was 
feeling my way and fell head foremost down through the hole and struck 
my head against the rail and wheel together. I remember hitting my 
head between the wheel and the track. It seemed to cover my whole 
head. I don't remember anything else until the next day at dinner- 
time. There was no railing at  all, nothing to protect me whatever- 
simply a hole and a pair of steps. I was just feeling along with my feet. 
There was no light anywhere." 

going around the other way. "When I fell, I had started down. I 
knew the steps were there; do not know how many; think more than 
three." 

Defendant contends that upon these facts his Honor should have 
held, as a question of law, that plaintiff was guilty of contributory negli- 
gence. It is clear that it was negligent to p?rmit the platform to be in  
darkness while plaintiff was required, in  the discharge of his duty, to 
pass along it. This is especially so when we recall that the steps cut 
into the platform some two and a half or three feet and that the railing 
had been removed. D&endant says, however this may be, i t  supplied 

the plaintiff with a lantern, and that when blown out by the 
(144) wind i t  was his duty to return to the freight office and relight it. 

The principles of law governing the case are well settled. I f  
i t  can be said that the plaintiff's duty to return to the office and light 
his lantern was so manifest and his failure to do so clearly negligent, 
so that two reasonable minds could come to but one conclusion in  regard 
thereto, the authorities sustain defendant's contention. .On the other 
hand, if measured by the standard of conduct which would control the 
reasonably prudent man, under similar circumstances, his conduct is 
capable of more than one reasonable inference, the decision of the ques- 
tion was properly left to the jury. 

Plaintiff was n6t injured by reason of falling into a hole, the exist- 
ence of which was unknown to him. There was no negligence in the 
position or construction of the steps, but i t  was the duty of defendant to 
have and maGltain sufficient light along the platform and near the steps 
o r  to have a railing so that their employees could use them with reason- 
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able safety. This was a positive duty, the failure to perform which 
makes the defendant liable, unless the danger in using them was so 
manifest and obvious that no prudent man would do so in the absence 
of lights. I n  passing upon this question his Honor was compelled to 
take into consideration the whole evidence and fix the standard of duty, 
applying the legal test of prudence. I t  cannot, we think, be said that, 
using his senses, members, and knowledge of surrounding conditions, as 
described by plaintiff, he was manifestly regardless of his safety. Com- 
mon observation teaches us that many persons, clearly within the pale of 
ordinary prudence, feel their way along steps in the dark. We can 
hardly think that by doing so they can be said to be clearly and ob- 
viously negligent. While it may have,been wise for the plaintiff to re- 
turn and relight his lantern, yet, in view of the fact that the train of 
which he was ordered to take charge was ready to move, and the 
time for its departure had arrived, that i t  was late at night and (145) 
that the same wind which blew out his lantern would probably 
do so again, we think that he was entitled to have his conduct, in this 
respect, submitted to the jury. 

The defendant excepted to the following instruction given by his 
Honor: ('Although the plaintiff's lantern was blown out, he had a 
right to proceed on to his train, if he thought he could safely -- make the 
journey to the same by exercising ordinary care on his part; I t  was the 
duty of the defendant to provide a-light near enough the steps which 
mas to be sufficient to enable the plaintiff on a dark night to see his way 
to the said steps and down the same safely. If the defendant failed to 
furnish said light and this was the proximate cause of the injury, the . 
jury will answer the third issue 'Yes.' " 

This instruction was given in response to plaintiff's request, and, if 
not modified or explained in other parts. of the charge, is erroneous. 

The standard of duty is not what plaintiff thought he could safely do, 
bnt what a reasonably prudent man, under the same circumstances, 
would do. 

When his Honor reached the fourth issue, involving plaintiff's con; 
duct, he said: ('I charge you if the plaintiff, after his light had blown 
out, continued onward to his train and used ordinary care in approach- 
ing and finding the said steps, and he could not find them by exercising 
such care because of the fact that the defendant offered to him no light 
on the said platform by which he could see the steps, or if the-plaintiff 
would have been prevented from falling down the steps by the railing 
having been placed around the steps, and these, or either of them, were 
the proximate cause of the said injury, the jury will answer the fourth 
isme 'No.' Ordinary care is the care of a prudent man, mindful and 
careful of his own safety, and it is for you to find from the evidence 
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whether the plaintiff was in  the exercise of care in going in  the dark 
after his lantern was blown ont, or did ordinary care require 

(146) that he should relight his lantern before going forward toward 
the steps inside the platform." 

To this instruction defendant excepted. The criticism of the lan- 
guage is that it ('withdraws from the consideration of the jury whether 
the plaintiff was or was not negligent in proceeding down the stairway 
after the wind had extinguished his light, without distinguishing, for 
the jury, the relative degree of care requisite to constitute ordinary 
care in the two cases." 

The standard of duty imposed upon plaintiff is the same in both 
cases. He  must exercise ordinary care, or that care which the ideal 
prudent man would have exercised under the existing conditions. What 
would constitute such care on the part of a person walking along the 
platfwm properly lighted, or doing the same thing in the dark, would, 
of course, differ essentially. If, after his light was extinguished, plain- 
tiff had exercised no more care to avoid injury than before, he could 
not be said to exercise ordinary care. This demand upon him he met 
by "feeling his way along with his feet"-a most natural mode of avoid- 
ing the hole in the floor and going down the steps when he reached 
them. He  appreciated the necessity for caution and says that he 
exercised it,,and in this the jury found with him. I f  he had walked 
briskly along the platform when dark, in  the same manner as if lighted, 
we apprehend the Judge would not have hesitated to enter judgment of 
nonsuit. The defendant's negligence, in not having light, did not ab- 
solve him from the duty of acting. under the circumstances, as a pru- 
dent man. 

The real pivotal question in this case is, whether it was plaintiff's 
obvious duty to return to the. freight office and relight his lantern. 
Suppose that he had done so, and i t  had, by the same cause, been again 
extinguished: Must he refuse to perform the duty imposed upon him 
to take the train out, or was i t  not his duty to try, by the exercise of 
ordinary care, to reach his tiain by using the way provided for doing 
so ? 

The error pointed out in the plaintiff's prayer, applied to the 
(147) third issue, directed to defendant's negligence, was harmless. 

When his Honor instructed the jury in regard to the plaintiff's 
duty, he avoided the error. 

We have examined the entire record with care. The case is, in 
many respects, peculiar. The testimony in regard to plaintiff's mental 
condition and the causes producing it is conflicting and far  from satis- 
factory. His  Honor submitted the questions debated fairly, and the 
jury have settled the facts. The defendant excepted to his Honor's in- 
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struction i n  regard t o  t h e  measure of damage, .but t h e  exception i s  not 
assigned f o r  error ,  n o r  noted i n  t h e  brief. We therefore t r e a t  it as 
abandoned. 

There  i s  n o  reversible error. T h e  judgment mus t  therefore be 

Affirmed. 

Citsd: I v e y  2). Cotton Mills, post, N .  C., 1 9 8 ;  Harvelb v. Lumber 
Co., 154 N. C., 263. 

HARRISON v. TELEGRAPH COMPANY. 

(Filed 21 November, 1906.) 

Telegraphs-Mental Anguish-Damages Recoverable-Question for  Jury-Re- 
lationship of Parties-Btepmother-Presumption. 

1. In  a n  action to recover damages for delay in  the  delivery of a telegram, 
in  order to  enable the plaintiff to  recover substantial damages, based upon 
his mental distress and suffering, i t  is  necessary for him to show that  the 
defendant could reasonably have foreseen from the face of the message 
that  such damages would result from a breach of its contract or duty, 
or that i t  had extraneous information which should have caused i t  t o  
anticipate just such a consequence from a neglect of i ts  duty towards the 
plaintiff. 

2. Where a telegram notified a stepmother of the death of her stepson and of 
the hour fixed for the funeral, the defendant's contention that  the only 
purpose of the  telegram was to notify the mother of the hour of the 
interment, and that  nothing else was reasonably within the contempla- 
tion of the  parties, is without merit. 

3. There i s  no presumption of mental anguish growing out of the relation of 
stepmother and son, but i t  is a fact that  the plaintiff may prove, if she 
can, to  the satisfaction of the jury. 

4. I n  a n  action t o  recover damages for delay in  the delivery of a telegram 
notifying the plaintiff of the death of her stepson and of the  hour.of the 
funeral, where plaintiff testified she raised deceased from a small boy, 
and he had been with her until just before his death; that  she had no 
children of her own; that  he treated her with affection and called her 
mother, and she regarded him a s  her own son and loved him dearly and 
would have attended his  funeral if she had received the  telegram in 
time; that  she came on the first train after i t  was delivered, but that  
when she arrived he had been buried; that  i t  made her  very nervous and 
affected her so much she would never get over it:  Held, that  this  evi- 
dence tends t o  prove something more than mere disappointment, and - whether the'plaintiff has really suffered mental anguish for which she 
was entitled to recover, was for the jury. 

(148 
ACTION b y  Annie  H a r r i s o n  against  Western Union  Telegraph 

Company, heard  b y  Councill, J., and  a jury, a t  t h e  F e b r u a r y  Term, 
1906, of ROWAN. 

T h i s  case is reported i n  136  N. C., 381, where the  facts  a r e  stated. 
On t h e  second t r i a l  t h e  Cour t  instructed t h e  j u r y  that ,  upon  a l l  t h e  evi- 
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dence, plaintiff was entitled to recover only twenty-five cents, the cost 
of the telegram. Plaintiff excepted, and appealed. 

R. Lee GVright for the plaintiff. 
Tillett & Guthrie for the defendant. 

BROWN, J. I n  this case the only question before u3 relates to the 
measure of damages the plaintiff is entitled to recover, as the negligence 
cd the deferidant is v e g  properly admitted. This Court has in  iis 
decisions laid down the rule governing the measure of damages and has 
held that such damages as were not withill the contenlplation of the 

parties cannot be recovered. The rule is aptly stated for the 
(149) Court by illr. Justice Walker in ~l'illiams v. Telegraph Go., 136 

X. C., 82: "In order to enable him to recover substantial dam- 
ages, based upon his mental distress and suffering, i t  is necessary for 
him to show that the defendant could reasonably have foreseen from 
the face of the message that such damages would result from a breach 
of its contract or duty to transmit correctly, or that i t  had extraneous 
infomlation which should have caused i t  to anticipate just such a con- 
sequence from a neglect of its duty towards the plaintiff." 

Not only was defendant's agent notified of the important char- 
acter of the telegram, but on its face it stated the "pregnant facts of 
death and burial." I t  notified a'stepmother of the death of her stepson, 
and of the hour fixed for the funeral. We think the learned counsel 
for the defendant takes a view much too restricted when he contends 
that the only purpose of the telegram was to notify the mother of the 
hour of the interment, and that nothing else  as reasonably within the 
contemplation of the parties. The evident purpose was to notify the 
stricken mother at  once that her son was dead, to the end that she might 
come without delay and have the nielancholy pleasure, and perform the 
sacred duty, of being with his remains as long as possible before they 
were committed forever to the grave. 

The fact that the hour fixed for the funeral is stated in the telegrum 
is n mere incident to the general purpose for which the telegram mas 
evidently sent. I t  vas  most natural that the plaintiff should desire to 
know the hour when the burial rites mould be performed, but not at all 
in accord with the promptings of the heart of the average woman that 
she should be content to put off coming until the last moment. The 
plaintiff testified she mould have come by the first train had she re- 
ceived the telegram when it should, with due diligence, have been deliv- 
ered to her. 

There is no presumption of mental anguish growing out of the 
(150) relation of stepmother and son, but under our decisions it is a 
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fact the plaintiff may prove, if she can, to the satisfaction of the 
jury, for the state of the mind is as much susceptible of proof as the 
condition of the stomach. 

The plaintiff's testimony, if believed, tends to prove something more 
than mere disappointment. She says: "I raised the deceased from 
the time he was a small boy and he had been with me from then until 
just before his death. I have no children of my own. H e  called me 
mother. I addressed him as son. H e  was kind to me and treated me 
with kindness and affection. I regarded him as my own son. I loved 
him and loved him dearly. I would have come to Salisbury if I had 
received the message in time. I did come on the first train after it was 
delivered to me. When I arrived he had been buried. I did not get to 
Salisbury in  time to attend the funeral. I t  made me very nervous and 
affected me so that I can never get over it." 

We think the cause should be submitted to the jury under proper 
instructions, to the end that if they are satisfied the plaintiff has really 
suffered mental anguish, as distinguished from mere disappointment, 
they mag award her such reasonable sum only as will in a measure com- 
pensate her for the injury done by the defendant's negligence. 

Partial New Trial. 

CLARK, C. J., concurring: The doctrine of damages for mental an- 
guish as the probable result to be anticipated from the failure to deliver 
messages concerning death or illness is not only imbedded in our de- 
cisions, but i t  was adopted and has been reiterated after the fullest con- 
sideration and upon what seemed and still seem to us the soundest 
principles of justice and public policy as well. Inasmuch as the repre- 
sentatives of the telegraph company continue to question the 
correctness of these decisions, it may be well to again notice their (151) 
principal arguments, which are : 

(1)  That some other courts have not held the telegraph company 
liable for such damages. I f  there is any force in this argument, i t  is 
countervailed by the fact that the courts in  about an equal number of 
States have sustained the doctrine. The courts maintaining each side 
of the question are summed up by Mr. Justice Douglas in Green v. 
Telegraph Co., 136 N. C., 504, 505; also, see, Bryan v. Telegraph Co., 
133 N. C., 608, and Watson Pers. Inj., see. 450. 

(2) I t  has been contended that damages for mental anguish should 
not be allowed because there can be no exact standard of measurement. 
But that is true in  most instances in which damages of any kind are 
sought, especially where damages are sought for wrongful death or 
pliysical suffering. Damages for mental anguish are as old as the law. 
They have been allowed in all courts where they are accompanied by 
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physical suffering, and damages for physical suffering are as difficult 
to admensure as those for mental suffering. When the latter alone are - 
sought to be recovered they cannot be more difficult to measure than 
when both mental and physical suffering are to be measured-a double 
uncertainty. 

Besides, in  very many instances damages for mental suffering unac- 
companied by physical suffering have long been allowed in all courts, as 
in actions for breach of promise of marriage, seduction, libel, slander, 
malicious arrest, false imprisonment, wrongfully putting a passenger 
off the train, and other instances cited, with authorities. Y o u n g  V .  

Telegraph Co., 107 N .  C., 384. To say that most of the instances in 
which damages have been allowed for mental anguish unaccompanied by 
physical injury have been actions of torts, not actions based on breach 
of contract, is merely to allege a technical distinction without any 
reason for a difference. There are many torts in  which no mental suffer- 
ings should be allowed as an element of damages, and many actions 

c.c contractu where they should be allowed. The test is not 
(152) whether the actions under our former practice were ex delicta 

or ex contmctu,  but the common-sense ground, whether in each 
case the mental suffering is the natural and probable consequence of 
the breach of contract or tort. Crosweil Elec., see. 649, puts this 
clearly: "As damages are allowed for pecuniary loss when the subject- . 
matter of the telegram is a pecuniary transaction, so damages should 
be allowed for injury to the feelings when the subject-matter of the 
telegram is a transaction involving feelings. Thus messages which on 
their face show that they relate to sickness or death of relatives, give 
direct information to the telegraph company of the nature of the dam- 
ages which may be suffered through its negligence." 

( 3 )  The third ground usually urged in  behalf of a defendant tele- 
graph company is the increased litigation; but as there can be no recov- 
ery unless the company has been negligent, i t  is entirely in the power 
of the defendant to relieve the courts of the labor, and itself of the 
expense of the threatened additional litigation, by faithfully discharg- 
ing the duty i t  undertakes, by virtue of the public franchise it enjoys, 
of delivering promptly and faithfully the messages entrusted to it and 
which it is paid to transmit. A failure to do so "is not a mere breach 
of contract, but a failure to perform a public duty which rests upon it 
as a servant of the people." Ileese v. Telegraph Co., 123 Ind., 294. 

As mas said in Cashion v. Telegraph Co., 123 N.  C., 272: "A quasi- 
public corporation, exercising ordinary powers and receiving enormous 
profits solely in consideration of the performance of its public duti'es, 
cannot be permitted to neglect or evade those duties with practical 
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impunity. To allow i t  to cancel all liability for a negligence that may 
have wrung the heart-strings of the citizen, for whose service it was cre- 
ated, by refunding the twenty-five cents which it had received but 
never earned, would destroy all sense of responsibility." I t  shocks the 
moral sense of mankind. 

I n  all countries but this. the telegraph is an integral part of the 
postoffice department (charging much lower rates than here), and (153) 
the direct exercise of public opinion compels efficient service, as 
in our postal service. But, here, notwithstanding the Act of Congress 
in 1869 giving the Government the option to take charge at  any time 
of the telegraph service,. and the recommendation of several Post- 
masters General that this be done, the telegraph service, whose efficiency 
is a matter of the utmost inlportance to the public, remains under 
private ownership, and public opinion is no factor in securing efficient 
or removing inefficient servants. 

The only remedy for a citizen wronged by delayed or undelivered 
messages is damages at the hands of a jury for injuries caused by such 
negligence. So far from renioving the liability for negligence in trans- 
mitting messages concerning death or illness, the public judgment and 
sense of justice have been always exercised, when exercised a t  all, by 
legislation reversing previous decisions of the courts which had held 
telegraph companies not liable for mental anguish, caused by their neg- 
ligence in such cases as in South Carolina, Arkansas, Virginia, and 
other States. Meadows v. Telegraph Co., 132 N .  C., 44. 

Our stand has been taken not hastily and unadvisedly nor been ad- 
hered to by mere persistence, but has been founded upon justice and the 
"reason of the thing," as it has seemed to us. 

Cited: ~Sheplzerd v. Tel. Co., post, 447; Helms v. Tel. Co., post. 395; 
Shnw v. Tel. Co., 151 N.  C., 641; BZlison v. TeZ. Co., 163 N.  C., 11, 12. 

HAYNES v. RAILROAD. 
(154) 

'(Filed 27 November, 1906.) 

Railroads-Switches-Negligence-Presumptions-Contributory Negligence. 
Violation of Rules-Knowledge of Employer. 

1. It is the duty of a railroad to use reasonable care to provide and maintain 
a safe switch and to keep it properly adjusted, and the fact that it was 
not so adjusted and set to the main track, where, according to the regular 
schedule, a passenger train was expected to pass over it, raises a pre- 
sumption that defendant's servants, entrusted with that duty, were negli- 
gent and casts upon defendant the duty of "going forward" with proof 
to the contrary. 

139 



I N  T H E  SUPREME COURT. [I43 

2. In an action against a railroad company for the death of an engineer 
whose train ran onto a switch at  night, at which there was no light, and 
collided with cars standing thereon, in order to meet the defense of con- 
tributory negligence based on an alleged violation of a rule requiring 
decedent, when approaching a switch, in the absence of a light, to bring 
his engine under control, in order to show that the rule had been 
so habitually violated as to nullify it, and that such violation was essen- 
tial to the operation of the trains in accordance with prescribed sched- 
ules, it was competent to admit testimony of other employees as to the 
pract'ice with respect to the lack of observation of such rule, the length 
of decedent's run, the schedule prescribed, the number of switch lights, 
their usual condition, and the length of time which would be consumed 
in conforming to the rule. 

3. Where the orders given to an engineer by the general officers of the com- 
pany require him to run in a different manner from that prescribed in 
the rules, and other trains of the class of that placed in his charge are 
so run with the knowledge and by the direction of the governing officers, 
negligence cannot be imputed to the engineer, although he does not follow 
the general rules. 

4. The principle that a violation of a rule made by the employer for the em- 
ployee's protection and safety, when the proximate cause of such em- 
ployee's injury bars a recovery, does not obtain when the rule is habit- 
ually violated to the knowledge of the employer, or when the rule has 
been violated so frequently and openly, and for such a length of time, 
that the employer could, by the exercise of ordinary care, have ascer- 
tained its nonobservance. 

ACTION by Bettie W. Haynes, executrix of Tyler D. Haynes, 
(155) against North Carolina Railroad Company, heard by Bryan, J., 

and a jury, a t  the April Term, 1906, of MEOKLENBURG. 
This was an action brought by the plaintiff executrix for the recovery 

of damages sustained by reason of the death of her testator on account 
of the alleged negligence of defendant's lessee. Plaintiff's testator was, 
on the night of 9 June, 1904, in  the employment of Southern Railway 
Company, the lessee of defendant, in  the capacity of locomotive engi- 
neer, and, in the discharge of his duty, was in charge of the engine, 
attached to and forming a part of passenger train No. 40, operated 
by said lessee, which ran from Greenville, S. C., to Charlotte, N. C., and 
thence, over the main line of defendant company, through the city of 
Salisbury to Spencer, N. C. 

On the said night, 9 June, 1904, while making said run, at  about the 
hour of 12 o'clock, said engine and a portion of the cars .left said track 
and ran onto a sidetrack, on the shifting yard of defendant, in the city of 
Salisbury, known as the "Ice-House Siding," where it collided with two 
box-cars stslnding on said siding, inflicting injuries upon said testator, 
causing his death. 

Plaintiff alleged that the said engine left the main track and ran on 
t ~ e  siding and into the box-cars by reason of the negligence of defend- 
ant's lessee, assigning three acts of negligence : 1. I n  failing to furnish 
a clear track and a safe roadbed upon which to run the engine and cars. 
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2. I n  failing to keep the switch at the siding in such repair, so adjusted, 
securely set, and locked as to keep disconnected said siding from the . 
rail of the main track. 3. I n  failing to keep the switch rail of said 
siding, connecting the same to the rail of the main track, in such repair 
and so adiusted as to permit the engine to rdn over the said main track - 
withoi~t running off the same and onto the siding. 

Defendant denied that it was negligent in either of the respects 
specified, and for further defense alleged that plaintiff's testator (156) 
came to his death by his own negligence, specifying particularly 
the acts contributing thereto: 1. That he was runping his engine at  
the time it left the track and collided with the box-cars on the siding, 
through the city of Salisbury, at  a rate of speed in violation of the ordi- 
nance of the said city. 2. That he was running said engine at  said 
time at a rate of speed in violation of the rules of the company, which 
were well known to him, and which required him to run his engine at  
such rate of speed that he would have i t  under his control, whereas, he 
was running at  a rapid and reckless rate of speed. 3. That at said time he 
was violatink a rule of the company which required that whenever a 

I 
danger-signal was shown on the line of said road, the engineer in charge 

I of said train should stou and examine the cause thereof. That a t  the 
said time there was shown a danger-signal at  said switch or siding, which 
was plainly visible for a distance sufficient to enable him to stop the 
train. 4. That at said time he was violating a rule of the company 
which required him to stop his train, if the signal which was provided 
for that purpose did not show the track clear. That by each of the 
said acts of negligeixe he contributed to his injury and death. 

Plaintiff replied to the new matter set forth in  the answer alleged 
to constitute contributory negligence on the part  of her testator: That 
if her testator was running said engine through the city of Salisbury in 
violation of the ordinances of said city, he was obeying the orders of 
the *gents and officers of defendant's lessee, with their full knowledge 
and consent. That it was frequently necessary to run said trains 
through said city at  a rate of speed prohibited by said ordinances in 
order to maintain the schedules pronzulgated and enforced by said com- 
pany. That her testator mas not at said time running his 
engine in violation of said ordinances. That if he was running (157) 
said engine in 7-iolation of the rules of defendant's lessee, he mas 
doing so by its direction and in accordance with the uniform habit and 
custom of the engineers of defendant's lessee, to run the trains at the 
place of the said siding and switch at  as high rate of speed as her tes- 
tator was ruizning said train at the time of the collision. That such 

I speed was necessary to enable her testator and other engineers to main- 
tain the schedules promulgated by said company. That the rules re- 
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ferred to in  the answer were and had been abrogated and rendered 
nugatory by the officers of the defendant's lessee, and that defendant 
was estopped from setting up or relying on said rules in  this action, 
etc. That if her testator attempted to run said train by the said switch 
and siding when the signal-light was absent, his conduct in  so doing was 
in confornlity with the uniform custom and habit of her testator and 
all other engineers of said lessee company engaged in running over this 
line of railway from Greenville to Spencer, which custom and habit was 
for a long time known to and acquiesced in by the officers of said com- 
pany and was neFessary to maintain the schedules of said company. 

Upon the foregoing pl?adings, his Honor submitted to the jury the 
following issues: 1. TVas the phintiff's testator killed by the negli- 
gence of the Southern Railway Company, as alleged? 2. Was the 
plaintiff's testator guilty of contributory negligence, as alleged? 3. 
What damages was plaintiff entitled to recover? 

There was a verdict for the plaintiff and judgment thereupon, from 
which defendant appealed. The testimony pertinent to the exceptions 
is set forth in  the opinion. 

Burwe12 & C a r d e r  for the plaintiff. 
W. B. R o d m a n  and L. C. Caldwell for the defendant. 

CONNOR, J., after stating the case: The well-prepared briefs and 
arguments i n  this appeal present the merits clearly, and in the 

(158) light of the pleadings the decision turns upon two questions: 
First. Has the defendant, as a matter of law, successfully met 

the presumption of negligence raised by the fact that the switch was 
misplaced, by reason whereof the engine attached to train No. 40 col- 
lided with the box-cars on the siding? Second. Was there any compe- 
tent evidence tending to show that the rule introduced by defendant gov- 
erning plaintiff's testator in the management of the engine was, by 
reason of its habitual violation, known to defendant's lessee, or by the 
prescribed schedules, abrogated ? 

I t  appearing that the engine, while approaching Salisbury, left the 
main track at  the '(Ice-House Siding" and went upon the sidetrack, 
colliding with the box-cars, the presumption arises that the switch was 
defective either in its construction, was out of repair, or that, by some 
means, it was set to the siding instead of the rail of the main track. 
I n  either case the track was not clear, in the sense of being safe. We 
find no evidence that the switch was defectively constructed or was not 
in proper repair; but there is evidence, practically uncontradicted, 
that the switch was set to the siding; hence the engine, by the law of its 
construction and operation, could not do otherwise than, by following 
the rail, go upon the siding: this was inevitable. , 
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I t  was the duty of the defendant's lessee to use reasonable care to 
provide and maintain a safe switch and to keep i t  properly adjusted. 
The fact that i t  was not so adjusted and set to the main track, where, 
according to the regular schedule, train No. 40, going north, was ex- 
pected to pass over it, raises a presumption that defendant's agents or 
servants, entrusted with that duty, were negligent, and casts upon de- 
fendant's lessee the duty of "going forward" with proof to the con- 
trary. This is conceded. 

At the request of defendant his Honor, upon this point, instructed 
the jury: 

"The defendant is not an insurer of the life of its employees; 
the defendant is not, under the law, required to guarantee that (159) 
its employees shall be free from danger. The only duty that the 
defendant owed to the employee was to exercise that reasonable care 
which a man of ordinary prudence, under similar circumstances, would 
exercise to furnish the employees with a safe road-bed and a clear track. 
What, would a man of ordinary prudence, under similar circumstances, 
do towards furnishing its .employees with a safe road-bed and a c l e a ~  
track ? 

"The Court charges you that the only duty that the defendant owed 
to the plaintiff was to exercise that care which a man of ordinary pru- 
dence would exercise under similar circumstances to keep the switch 
set to the main line. 

"If the* jury should find from the evidence that the death of plain- 
tiff's testator mas caused by the derailment, which derailment was 
caused by the train or engine running into an open switch, then if the 
jury should find from the eridence that the switch was left open, or set 
to the sidetrack, by an employee of the company, who mas not engaged at 
the time of the changing of the switch in working for the company, you 
will answer the first issue 'No.' 

"If the jury should find from the evidence that the switch was set 
to the sidetrack by some person engaged in working for the company, 
a3d should further find from the evidence that, at the tinie, this person 
whornsoerer i t  mTas, was not actually on duty, but that it was done by an 
employee from a reckless and evil disposition, you will answer the first 
issue 'No.' " 

There was evidence tending to show that the switch was in good con- 
dition, worked all right; that immediately after the accident i t  was 
found v i th  the lever latched down, the ,p i t ch  set to the sidetrack and 
the lock gone. That a train passing over it mould not throw the switch. 
That on the n~ornjng after the acciient, about 10 o'clock, the lock 
was found, about one hundred and two feet from the switch, in a (160) 
garden on the side of the track. That the switch mas fastened 
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by a standard switch-lock which could only be unlocked by a standard 
switch-key. The regulations of the road required an employee to sign 
for a switch-key, and when he left the service of the road to return it. 
That ~ ~ h o e v e r  took the lock off must have unlocked it, and must have 
had a key, that being the only way to do it. There was testimony in . regard to the shifting of cars on the siding on the evening and night of 
the day of the accident and of the persons about the switch. That 
some of those in  the employment of defendant's lessee in charge of the 
shifting crew had left the employment and were not present at  the 
trial. There was also evidence i n  regard to the passing of trains over 
the switch during the early part of the night. His  Honor fairly, and, 
we think, under proper instructions, submitted the question bearing 
upon defendant's negligence to the jury. We have examined the prayers 
for special instructions, which were refused, and concur with his Honor 
in  declining to give them. While the complaint states plaintiff's con- 
tention, in respect to the alleged breach of duty on the part of defend- 
ant, in  several aspects, we think that they all amount to the general 
allegation that theie was a failure to f ~ ~ r n i s h  a clear track. The evi- 
dence points only to a change, either negligently or purposely, of the 
switch. I t  is difficult to perceive how this could have been done by any 
one other than some person having a key. His  Honor correctly told 
the jury that if done maliciously, even by an employee, defendant was 
not liable. 

The real contest in  the trial below and in  this Court was directed 
to the alleged contributory negligence of plaintiff's testator. I t  appears 
that the switch is supplied with a switch-lamp having four lenses, with 
two opposite each other. The xhi te  and red lenses are a% right angles to 

each other; when the switch is set for the main line it shows 
(161) white up and down the main line and the red shows crosswise the 

track. When i t  is set for the sidetrack, the red shows up and 
down the main line and the white crosswise. The lamp sits on a two- 
pronged fork, nineteen feet high, eight feet north of the track. There 
is  also a switch-target to indicate the position of the switch by day, the 
lamps by night. The box-cars were on the siding about 375 feet from 
the switch, with which cngine No. 40 collided, turning over and kill- 
ing the engineer. For  the purpose of showing negligence by plaintiff's 
testator, defendant introduced a rule book, a copy of which was fur- 
nished to him and which he carried i n  his pocket. The rules relied 
upon are: 

"Rule 531. When fixed signals are obscured by fogs or storms they 
must approach them at such a rate of spced as to be able to stop within 
the distance at which their indication can be distinguished. Should they 
be unable to see the indication of a signal without encroaching upon 
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the danger-point, protected by it, they must stop clear of such point and 
send the fireman ahead to ascertain the indication and be advised thereof 
by hini before proceeding. 

"Rule 533. I n  approaching siding and yards they must be especially 
careful as to the indication and position of all switches. 

"Rzcle 534. They will be held accountable for passing a switch which 
is not in the right position for  them. The absence of switch-lights 
should be taken as a danger-signal in accordance with the general rules. 

"Rule 535. I f  the signal is missing, or does not show good light, from 
any niain-track switch, they must report the fact by wire to the Super- 
intendent from the first open telegraph office a t  which they stop." 

There was evidence tending to show &hat on the night of the accident 
the lights had gone out. Plaintiff contended that, while these 
rules had been promulgated and were known to her testator, (162) 
they had been, for all practical purposes, or controlling the con- 
duct of engineers on defendant's road, abrogated and overruled: 1. 
By habitual violation known to defendant's lessee. 2. By the promul- 
gation and maintenance of schedules which rendered it impossible to 
observe the rules. For the purpose of making good this contention, 
plaintiff introduced Nr .  Fogus, who testified that he was an engineer 
and had run fast trains over defendant's road-was then running from 
Greenville to Spencer, No. 35, fast mail. That No. 40 was a first-class 
train, having precedence over second-dass and inferior trains. He was 
asked the number of switches between Greenville and Spencer. He  
answered 140. That the distance between Greenville and Spencer was 
154 miles; that the schedule of No. 35 was four hours and fifty-two 
minutes, having 12  stops. No. 40 had four hours and forty-nine min- 
utes, having 13 stops. That he was on the road every other night; a 
good part  of the switch-lights were out. I t  depends on the weather 
how many were out, usually from 10 to 15; sometimes more, sometimes 
less. On stormy nights one-third to one-fourth would be out. Did not 
stop train when lights were out. Could not maintain the schedule and 
observe the rules in regard to switch-lights whieh were out. I n  regard 
to the time lost by stopping at  switch-lights, i t  would depend upon the 
location of the switch: I f  down grade, not more than two or three 
minutes; if a t  the foot of a long grade, five or six; average four or five 
minutes-about one-half to one hour on an entire run. I n  response to 
the question: "Assuming the jury should find from the evidence the 
facts to be that as many as from 10 to 15 of the switch-lights, on an 
average, were out, from Greenville to Spencer, every night for a year 
prior to the 8th day of June, 1904, and that train No. 40 and similar 
first-class trains ran over the said track between said points, have you an 
opinion, satisfactory to yourself, as to whether said train could 
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HAYNES v. R. R. 

(163) have been run between said points and kept their schedule, and 
at the same time obeyed the rule of the Southern Railway re- 

quiring said trains to stop a t  each of said switches where said lights 
mere out? and if you have such an opinion, state what it is." To which 
he responded: "I have an opinion. I do not think that they could 
obey that rule and hold the schedule. When the switch-light is out, you 
can see the target about two telegraph poles away by an electric light. 
A train running 35 miles an hour up grade I could stop in 130 yards; 
down grade it would take double that time; on medium grade 250 
yards. Telegraph poles 90 feet apart. Would report, a t  end of run, 
number of lights out on run. Had  done so six or seven months when 
Haynes was killed." 

James C. Wallace, introduced.by plaintiff, testified that he worked 
on Southern Railway from 1890 to 1899. Fireman and engineer; ran 
from different points, including Greenville to Spencer. Had  frequently 
observed switch-lights out; knew the rules. Had  seen the switch-lights 
out and in bad condition many times when running as fireman with Mr. 
Tankersley as engineer. Could never tell that he paid any attention to 
lights being out by way that he handled brakes. H e  seemed to be 
ailxious to make schedule. Ran with other engineers when switch- 
lights were out. They did not stop trains or pay any attention to them. 
Has  run a passenger train as engineer from Charlotte to Spencer. 
Switch-lights often out; did not stop for them; did not slacken speed- 
did not have time. Was violating rules. Was discharged from service 
October, 1899. 

There was evidence that the usual speed of first-class passenger trains 
passing the switch at  "Ice-House Siding" was 35 miles an hour. 

The defendant introduced Mr. Tankersley, an engineer, who testified 
that when approaching switches, with danger-signal or when no light 

was shown, he always stopped, contradicting plaintiff's witnesses; 
(164) that he found but few lights out-not more than two or three, 

never more than four or five, on the run. When he approached 
a switch a t  which the light was not burning he observed the target, and 
if i t  was all right, would go ahead. 

There was other testimony bearing upon the custom of engineers in 
passing switch when lights were out. All of this testimony was ob- 
jected to by defendant, and to its admission exception was duly taken. 
b e  have deemed -it best to discuss the several exceptions directed to its 
admission together, 

The plaintiff, by way of meeting the defense of contributory negli- 
gence, bnsed upon an alleged violation of the rule requiring her testator, 
when approaching the switch, in the absence of the white light, which 
indicated that the switch was properly set, to slow down until he could 
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control his engine, sought to show, as we have seen, that the rules had 
been so habitually violated as to nullify them, and that such violation 

ules prescribed. For  this purpose the testimony was competent. The 
only way in which plaintiff could maintain her contention, if at  all, mas 
by showing such a number of violations, during such a space of time 
and under such circunlstances, known to defendant's officers and agents, 
as mould substitute the practice for the rule. Whether the testimony, 
if found to be true, measured up to the required standard to work the 
result to mhich it was directed, is another question. 

I n  the same way i t  was material and relevant to plaintiff's contention 
to show the distance between Greenville and Salisbury, the schedule 
prescribed, the number of switch-lights, their usual condition, the length 
of time which would be consunled in  conforming to the rule to stop, etc. 
The value of the testimony, the knowledge and capacity of the witnesses, 
their temper and bias, if any, was for the jury. Assuming that the 
light was out, or, as expressed by some of the witnesses, that the 
switch showed "a dead light," the rule imposed upon plaintiff's (165) 
testator the duty of treating it as a danger-signal and directed 
him hob  to act. The evidence mas plenary that he knew of the rule, 
and, if in force, was under obligation to obey it. 

Mr. Giles testified that he was conductor of No. 40 on the night of 
the accident. That the engine ran into the switch at  12:30 o'clock, 
when running 35 or 40 miles an hour, which was the usual speed for 
first-class trains at  that point. H e  got off and went to engine, reilirned 
to the switch in two or three minutes to learn the cause of the wreck. 
Found switch set for sidetrack, lock gone and light out; everything else 
in good condition. 

Other witnesses for defendant testified to substantially the same facts 
in regard to the conditjon of the switch, etc. 

I f  the testimony, taken as a whole, mas fit to be submitted to the 
jury for the purpose of basing 'a finding that the rule was not, in re- 
spect to plaintiff's testator, alive and in force, the sole remaining ques- 
tion is whether there is error in his Honor's rulings in regard to the 
instn~ctions to the jury. I n  Biles v. R. R., 139 N. C., 528 (a t  page 
5 3 1 ) ,  UT. Justice H o k e  says: "The violation of a known rule of the 
company, made for an employee's protection and safety, when the proxi- 
mate cause of such employee's injury, mill usually bar a recovery. This 
is only true, however, of a rule which is alive and enforced, and does not 
obtain nhen a rule is habitually violated to the knowledge of the em- 
ployer or of those who stand to the employer as vice-principals, or -when 
the rule has been violated so frequently and openly, and for such a 
length of time, that the employer could, by the exercise of ordinary 
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care, have ascertained its nonobservance. Under such circumstances 
the rule is considered as waived or abrogated." Citing Thompson on 
Neg., sec. 5404; Beach Cont. Neg., see. 373. "Knowledge on the part 

of the master of such habitual violation need not be shown by 
(166) direct evidence that the officers saw i t  practised, but notice may 

be inferred from circumstances, as from its notoriety, long stand- 
ing, and that it was known to the company's employees." 20 A. and 
E., 109 ; Barry V. R. R., 98 Mo., 69. "Where an engineer placed his 
engine upon the main track of the road contrary to its prescribed rules, 
and i t  appeared the rule had been habitually violated by engineers for 
a period of a t  least one year, it was held that the question of defend- 
ant's negligence in  not enforcing its rule was for the jury, and a finding 
of negligence by them was warranted." Whitaker v. D. & H. CO., 126 
N. Y., 544. Sa7bborn, Circuit Judge, i n  R. R. v. Nickels, 50 Fed., 722, 
discussing this question, sags: "To hold that the defendant company 
could make this rule on paper, call i t  to plaintiff's attention and give 
him written notice that he must obey i t  and be bound by it one day, and 
know and acquiesce, without complaint or objection, in  the complete 
disregard of it, by the plaintiff and all its other employees associated 
with him, on every day he was in  its service, and then escape liability 
to him for an  injury caused by its own breach of duty towards the 
plaintiff because he disregarded this rule, would be neither good morals 
nor good law." R. R. v. Reagan, 96 Tenn., 1 2 8 ;  R. R. v. Leighty, 
. . . Texas, . . . ; Wright v. R. R., 14 Utah, 383 ; Tullis v. R. R., 105 
Fed., 554. 

There is another view of the question regarding disobedience of the 
rules pressed upon our attention in the argument. Plaintiff says that 
it is shown by the testimony that between Greenville and Spencer there 
were 140 switches. That frequently as many as 10 or 15 of the lights 
were not burning. That engineers were required by the rules to report, 
and, the evidence shows, did report, this to the superintendent of the 

company, whose duty i t  was to attend to such matters. That 
(167) the officers and agents, therefore, knew of the conditions exist- 

ing in this respect. That, in the light of such conditions, they 
promulgated and maintained a schedule for NO. 40, and other fast mail 
trains, requiring a rate of speed which could not be maintained without 
violating the rule. That, thereby, they not only knew of such habitual 
violation, but, by imposing duties upon the engineers the performance 
of which rendered such violations necessary, abrogated the rule. That 
by reason of this condition the defendant is estopped from setting u p  
and enforcing the rules to prevent a recovery for injuries sustained by 
its own negligence in failing to furnish a clear track and switch-lights. 

The same contention was presented a n d  discussed in Hall v. R. R., 46 
148 
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Minn., 439, in  which -Mitchell, J., says: "The next point urged is that 
the plaintiff was himself guilty of contributory negligence in  not re- 
ducing the speed of his train while running through the yard, so as to 
have i t  completely under control, as required by the rule, which counsel 
claims means that the speed must not be greater than that a t  which 
the engineer can stop his train within the distance that he can see 
danger ahead. This rule, like many of the others, does not command 
the doing or not doing of a particular specific act, but is one calling 
for the exercise of judgment and diligence on the part of the engineer, 
and must be construed in that view and considered in  connection with 
t,he other rules of the company and responsibilities imposed upon engi- 
neers. I t  would seem that the construction which  lai in tiff himself 

2. 

put upon this rule is a reasonable one, that is, that he should have his 
train so under control that he could stop i t  before reaching the danger- 
point, if the proper signals were seasonably given him. But even if the 
rule, if standing by itself, might mean what defendant claims, yet, as 
to plaintiff, it was clearly modified by the schedule of time according 
to which these trains were required to be run, and were actually 
run, presumably with the knowledge and a t  the direction of the (168) 
defendant's governing officers. The plaintiff could not conform 
to the time-table, and, at  the same time, keep his train under complete 
control, in  the sense in which defendant claims that term is used in the 
rules. I f  compliance with a general rule is rendered impossible by other 
and incoxsistent orders given 'by the master to his employee, negligence 
cannot be imputed to the employee for not following the general rule." 

The opinion from which we have made this citation is a s t r ik ing l s  
able one, and much that is said in  it is applicable to this appeal. I t  
is cited by Jgdge Bailey in  his work on "Personal Injuries,'' see. 3455. 
The same doctrine is applied in R. R. v. Raney, 89 Ind., 453. Elliott, 
J., writing for the Court, says: ('When the orders given to an engineer 
by the governing or s q e r i o r  officers of the company require him 
to run in a different manner from that prescribed in the rules, and 
other trains of the class of that placed in his charge are so run with 
the knowledge and by the direction of the governing officers, then neg- 
ligence cannot be imputed to the engineer although he does not follow 
the general rules. I n  this instance there was evidence fully justifying 
the jury in  finding that the orders embodied in the schedule in  the 
direction of the appellant's officers, and involved in the usual practise 
of the company, annulled and rendered ineffective its general rules, 
* * * the engineer was not guilty of contributory negligence in  not 
seeing the condition of the switch. While, under the rules of the com- 
pany, i t  was his duty to exercise great care and vigilance, he was not 
chargeable with negligence because he did not see what men could 
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not have seen. * " * I n  addition to this, he knew he was entitled 
to a clea,r track, and he had no reason to suppose that i t  had been made 
dangerous by the culpable negligence of others." R. R. v. Flyrzn, 154 
Ill., 443. 

These authorities, which meet our approval, amply, sustain 
(169) plaintiff's contention in this respect. The evidence in  regard 

to the schedule, distance, and number of switches was uncontra- 
dicted. Two witnesses testified to the number usually not lighted and 
two others swore to a much smaller number. The uncontradicted tes- 
timony shows that No. 40 was running at  the usual speed when it 
reached the switch and just about schedule rate of speed. We think 
that there was evidence proper to be submitted to the jury upon both 
aspects of the controversy. 

His  Honor, in charging the jury upon the second issue, gave the in- 
structions asked by defendant respecting the duty of the engineer to 
keep a careful watch and look-out for obstacles and defects in  the track 
and condition of the switches, and his duty to take precaution to pro- 
tect his train. Among other instructions, he said to the jury: "That 
under the rules of the company, i t  was the duty of the plaintiff, in 
apprrlaching yards, to be especially careful as to the location of switches, 
and if the jury should find from the evidence that the deceased, by being 
specially careful, could have seen that tbe switch-light was out, in time 
to have stopped the train, you will answer the second issue 'Yes7--if the 
rule mas alive and enforced." His  Honor had before this instructed the 
jury in regard to the duty imposed by the rule and what must be shown 

&fore it could be treated as abrogated. I n  his general charge he 
adoptcd the language nsed by us in Biles v. R. R., supra. 

The defendant took a number of exceptionr to the refusal to give 
instructions regarding the condition of the road-bed. There was no 
controversy in  regard to the road-bed. The answer to the first issue 
depended upon the view which the jury took of defendant's testimony 
in regard to the condition of the switch, the persons who used i t  during 
the day and night of the accident, and persons who had the key, etc. 
These mere peculiarly questions for the jury. 

I t  is not for us to conjecture how or by whose agency the 
i1?0) plaintiff's testator, while in the discharge of his duty, relying 

upon defendant's lessee, his employer, to furnish him a clear 
track, was carried to his death by an open switch and a "dead light." 
I t  is not clear to our minds why in  the defendant's shifting yard, with 
so many of its employees moving about, having ample opportunity to 
watch and see the condition of the switch and that the light was out, 
it was left to the engineer to save himself, and his train loaded with 
passengers, from destruction. Doubtless the jury thought that the man 
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who threw the key into the garden was the one who negligently left 
the switch set to the siding, and after seeing, when too late, the terrible 
disaster resulting from his negligence, divested himself of the evidence 
of his guilt, and when the trial came was not to be found. To say the 
least of it, much of the testimony was unsatisfactory, and the absence of 
twolpersons who had an opportunity to know something of the manage- 
ment of the shifting-engine on the day and night of the disaster jus- 
tified the jury in finding that the defendant had not satisfactorily re- 
moved the burden which the law cast upon it. The engineer is dead. 
The conductor says that in two or three minutes after the accident he 
went to the switch; i t  was set to the siding and the light was out. I t  
devolved upon the defendant's lessee to explain this condition of its 
track. I t  was its duty to use reasonable care to keep the rail to the 
main track and to keep a light burning. I t  failed in both. 

Upon a careful examination of the entire record and the several ex- 
ceptions made by defendant, we do not discover any error of which i t  
can complain. The judgment must be 

Aflirmed. 

Giied: 011ercash v. Electric Co., 144 N. C., 517; Winslow v. Hard-  
wood Cc., 147 N .  C., 279; Bordeaux v. R. R., 150 N. C., 531; Boney  
v:R. R., 155 N. C., 111. 

CREIGHTON v. WATER COMMISSIONERS. 
(171) 

(Filed 27 November, 1906.) 

Eminent  Domain-Damages-Evidewe-Value-Existing Easement. 
Pleadings. 

1. In an action by a landowner to recover damages for land appropriated for 
the purposes of a waterworks company, evidence as to the character of 
the land and the value of the crops raised prior to the appropriation was 
competent to aid the jury in determining the market value of the land. 

2. In an action by a landowner to recover damages for land appropriated for 
the purposes of a waterworks company the Court erred in excluding a 
deed, offered by defendant in mitigation or reduction of damages, exe- 
cuted by plaintiff to a company to whose rights defendant succeeded, 
which imposed an easement upon a portion of the land in controversy 
of like kind, but less in degree. 

3. Matters in mitigation of damages may be shown under an answer contain- 
ing a general denial only, and need not be specially pleaded. 

ACTION by H. L. Creighton and wife against Board of Water Com- 
missioners of Charlotte,,heard by Rryan, J., and a jury, at  the June 
Term. 1906, of MECKLENBURG. 
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There is  allegation and evidence tending to show that defendant, under 
and by virtue of power given in its charter, in the exercise of the right 
of eminent domain, has entered upon certain lands of plaintiffs and 
seeks to appropriate same and inipose an easement thereon for the neces- 
sary and public purposes contemplated by the statute. 

Plaintiffs, in accordarlce with the provisions of the law, institilted 
this proceeding to recol-er damages sustained by reason of the acts of 
defendant; and on issues determinative of different features of this 
controversy there was a verdict and judgment for plaintiffs, and de- 
fendant excepted, and appealed. 

(172) J!faszoell d? lSecrms for the plaintiffs. 
Hugh W. Hawis for the defendant. 

I~OKE, J., after stating the facts: The objections urged to the va- 
lidity of this trial are to the rulings of the Court on questions of evi- 
dence. 

Defendant excepted : 
1. To the sdmission of evidence indicated in  the following question 

and answer: ' 

Q. Now, Mr. Creighton, state to the jury what sort of meadow-land 
i t  is, or  lather mas, before the dam was erected and the water was placed 
over the meadow-land (which is admitted, I believe, in  the pleadings). 
Ans. I have been working with i t  about thirty years, and i t  was cer- 
tainly good meadow-just as fine as anybody's meadow in the country. 

Q. Can you state the value of the hay you got off of i t  from year to 
year? A. 1 never weighed i t  just exactly how many pounds. I would 
get four to six to eight two-horse loads. 

This testimony was offered and admitted to show the character and 
quality of the land appropriated, and ~ v a s  clearly competent; tending 
to  establish a relevant fact to aid the jury in  determining therefrom the 
market value of the land-one of the principal questions in dispute. 
We think the exception is without merit. Brown v. P o w e r  Co., 140 
N. C., 341. 

Defendant further excepts because the trial Court excluded a deed 
offered by defendant in mitigation or reduction of damages. The deed 
was executed by plaintiff in November, 1887, and conveyed to Char- 
lotte City Waterworks four acres of the land included in the contro- 
TTersg, and gan t ing  to the City Waterworks a privilege or easement as 
follows : 

"And i t  agreed that the party of the second part, its successors and 
assigns, may dig, ditch, and lay pipe for the purpose of conduct- 

(173) ing waters through the same across the lands of the parties of 
152 



X. C.]  FALL TERM, 1906. . 

the first part, with the right to so conduct, provided that the 
party of the second part shall pay any and all damages done to grow- 
ing crops of the parties of the first part or their tenants caused by rea- 
son of digging said ditches." 

I n  excluding this deed we think there was error, which entitles the 
defendant to a new trial. 

We see no reason why, in ascertaining the dainage done to the land 
by the easement now to be imposed upon it, the jury should not be 
allowed and required to consider the existence of an easement formerly 
granted and now held by defendant covering a portion of the same land 
and imposing a burden upon it of like kind, but less in degree or quan- 
tity. The real dainage done to the land is the difference between the 
burden now sought and the one'already imposed upon the land by plain- 
tiff's former deed. There is also well-considered authority for this 
position. Crowell v. Beverly, 134 Mass., 98. 

I t  is urged by plaintiff, in support of the ruling: That no connec- 
tion is shown between the present defendant and the Charlotte City 
Waterworks, the grantee in the deed; this company being, at that 
time, a pril-ate corporation, and entirely distinct from the present de- 
fendant, 

The answer is that plaintiff's complaint, in section 2, makes specific 
reference to this same deed, and alleges that the present defendant has 
"taken, holds, and controls the land conreyed in same by virtue of its 
charter," etc. 

And section 3. of the defendant's answer axrers in  admission of this 
allegation : 

"That under and by virtue of said Act of the Assembly, the defend- 
ant became ~ e s t e d  with all the rights and franchises, privileges and 
easements, and all the powers and duties of the said municipal corpora- 
tion of the City of Charlotte, pertaining to its water-works, and 
of the "Charlotte City Waterwork Company," a corporation (174) 
duly created by an act of the General Assembly of North Caro- 
lina, ratified the 10th day of March, ,4. D. 1881." 

Again, it is urged that the ruling is correct because the rights and 
privileges conveyed in the deed are not set up and claimed in the an- 
swer; and this in  accord with the recognized principle that the right to 
an easement as a defense to an action must be pleaded specially, and 
cannot he taken advantage of under the general issue, for which plain- 
tiff cites us to 7 A. and E., P1. and Pr., 268, 259. 

We agree with plaintiff that, as a general proposition, this - position 
is well taken. 

I t  is true that, at  common law, matter in mitigation of damages, for 
which purpose plaintiff claims to have offered this deed, could or should 



I;CJ THE SUPREME COURT. [I43 

not have been pleaded, but was given in evidence under the general 
issue. 

And, in the absence of specific requirement to the contrary, we are 
of opinion that, under The Code, facts in mitigation as a general rule, 
not being issuable matter, are not required to be set up by plea. And 
the weight of authority, we think, justifies the statement on this subject, 
13 A. and E., 182, that "Matters in mitigation of damages may, in 
most jurisdictions, be shown under an answer containing a general 
denial only, and need not be specially pleaded." Citing authorities 
from California, Michigan, Massachusetts, and other States. 

But in setting up an easement, particularly one which rests in a writ- 
ten deed, this is not strictly matter in mitigation. While i t  may not 
go to the entire demand so as to afford full protection to the extent of 
the right sought to be acquired, it is a bar to relief pro tanto, and the 
same reasons which require that such a right should be set up when 
claimed in bar of all relief exist when it is offered in bar of part of the 

relief; though, in terms, i t  may be offered in reduction of dam- 
(175) ages. 

We do not think, however, that the position is available to 
plaintiff on the facts of the case before us; for we hold that the rights 
referred to by the deed in question are sufficiently set forth in the 
pleadings to permit that the same shonld be received in evidence for the 
purpose for which it was offered. 

I n  section 3 of the answer, already quoted, defendant alleges that it 
holds "all the rights, franchises, p;ivileges and easements of the Char- 
lotte City Waterworks," grantees m this deed. 

While this might not ordinarily be sufficiently definite and precise, it 
is rendered so, we think, by the positive allegation in section 2 of the 
complaint, that defendant, under its charter, has "taken, holds, and con- 
trols the land by virtue of this very deed" to the Charlotte City Water- 
works. , 

The existence and contents of this deed are, therefore, fully disclosed 
in the pleadings. 

The allegation of section 3 of the answer, otherwise, perhaps, too gen- 
eral, becomes definite and precise as to this particular claim, and the 
deed shonld have been received in evidence. For this error there will 
be a new trial on all the issues. 

New Trial 

Cited: N ? y e m  v. Charlotte, 146 N .  C., 248 ; New Bern v. Wadsworth, 
151 N. C., 313. 
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ROBERTS v. RAILROAD. 
(176) 

(Filed 27 November, 1906.) 

Railroads-Assaults-Master and Rervant-Scope of Employment. 

In an action against a railroad company fo r  damages for an alleged wrongful 
assault by its servant, the Court correctly charged the jury that "where 
a servant does a wrong to a third person the master must answer for the 
act, i f  it was committed in the scope and course of the servant's employ- 
ment and in furtherance of the master's interests," and committed no 
error in refusing plaintiff's prayer that i f  the assault was committed by 
the servant while engaged in the performance of his duties, the company 
was, in any event, responsible. 

ACTION by T. J. Roberts against Southern Railway Company for 
damages for assault and battery, heard by Bryan, J., and a jury, at  the 
June Term, 1906, of &/IECXLENBURG. 

The evidence shows that plaintiff, an employee of the defendant, on 
its yard at Charlotte, was assaulted by one Bradley, the yardmaster, and 
plaintifl's superior. 

Plaintiff's account of the difi;_culty tended to show that plaintiff, 
having made some mistake in switching a train onto the wrong track, 
went into the office; and some time thereafter, and within a short time, 
Bradley, the yardmaster, came in and spoke to plaintiff about the mis- 
take, and plaintiff called Bradley a smell head, and the assault was then 
comnlitted. 

Bradley's account mas that he spoke to plaintiff about the mistake 
when it was made, and then he, Bradley, went into the office. That 
later, plaintiff came in and commenced to quarrel with witness, and the 
fight followed. Bradley further testified that the assault was not a t  all 
serious, and both he and plaintiff were off duty when i t  occurred. 

Plaintiff contended that though Bradley's successor may have 
been then on the yard and in charge, that Bradley had still con- (177) 
tinued to work and was engaged in  his duties at the time of the 
assault. 

Plaintiff asked the Court to charge that on the testimony, if believed, 
the j i ~ r y  should answer the first issue as to a wrongful assault "Yes," 
which r a s  declined, and the plaintiff excepted. 

The plaintiff further asked the following special instructions : "That 
if the jury find from the evidence that Bradley, the servant of the 
defendant, while in the discharge of the work of the defendant company, 
assanlted the plaintiff, they will answer the first issue 'Yes.' " Refused, 
except as given in  the general charge, and plaintiff excepts. 
 hat if the jury find from the evidence that the plaintiff was as- 

sanlted by Bradley, the servant or employee of the defendant, while 
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the plaintiff was on duty doing the work of the defendant company, and 
that such assault mas made by the servant Bradley in consequence of a 
dispute which arose over the manner in  which plaintiff's work was 
being done or had been done, the jury will answer the first issue 'Yes,' 
although the jury may find that Bradley had been relieved for the time 
by the arrival of another yardmaster." Refused, except as given in  
thr  general charge, and* plaintiff excepts. 

"That if the jury find that Mr. Blackwood had relieved Mr. Bradley 
from his duty as yardmaster before the difficulty commenced between 
the plaintiff and defendant's employee, Bradley, the defendant is nev- 
ertheless liable in damages for the assault of Bradley on the plaintiff, 
unless Bradley had actually quit his duties before he made the assault 
upon the plaintiff, about the defendant's business, and before he had 
actually gone off duty for the defendant, the jury will answer the first 
issue 'Yes.'(' Refused, except as given in the general charge, and plain- 
tiff excepts. 

The Court, among other things, charged the jury that where 
(178) a servant does a wrong to a third person, the master must an- 

swer for the act if i t  was committed in the course and scope of 
the servant's employment and in furtherance of the master's business. 
And, on the request of plaintiff, further charged that the defendant 
company is responsible in  damages for the wrong done plaintiff by the 
employee of the defendant while such employee or servant was acting 
within the scope of his employment. 

And, in response to a prayer of the defendant, the Court charged 
that if the jury find from the evidence that Bradley had been relieved 
from duty by the day yardmaster, Blackwood, before the fight occurred, 
the answer to the first issue should be "No." 

The plaintiff excepted to the refusal of the Court to give his prayers 
for instructions and to the prayer given at the request of the defendant. 

The jury answered the first issue as to wrongful assault "No." 
Judgment on the verdict for the defendant, and plaintiff excepted and 

appealed. 

-Vorrison & Whi t lock  for the plaintiff. 
W. B. R o d m u n  and Z. C .  Caldwell for the defendant. 

HOKE, J., after stating the case: The Court, among other things, 
charged the jury as follows: 

"The Court further charges you that where a servant does a wrong 
to a third person, the master must answer for the act if it was com- 
mitted in the scope and course of the servant's employment and in fur- 
therance of the master's interests." 
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This is a correct general principle which has been frequently applied 
to different cases in  this and other jurisdictions, and on the facts dis- 
closed by the testimony is as favorable as plaintiff had an- right to ask. 
Jackson v. Telegraph Co., 139 N .  C., 347; Pierce v. R. R., 124 N. C., 
83. 

And the charge of the Court below in g i ~ i n g  the defendant's 
prayer for instructims, while llot under all circumstances a defi- (179) 
nite or precise test of responsibility, as applied to the facts of this 
case, is in accord with the best-considered decisions. Palmer v. R. R., 131 
N. C., 250. Kor was any error committed in  refusing plaintiff's prayers 
for instructions. They all embody the idea that if the assault was . 
conmitted by Bradley while engaged in the performance of his duties, 
the company is, in  any event, responsible. The Court is confirmed in 
this interpretation of the prayers by the statement in the brief of plain- 
tiff's attorney in connection with them, as follows: 

"We think that the true ,test is whether or not Bradley was still en- 
gaged in and about the duties pertaining to his position when the as- 
sault was committed." 

And we hold that this is not the correct principle. The test is not 
whether the act was done while Bradley mas on duty or engaged in his 
duties; hut was i t  done within the scope of his employment and in the 
prosecution and furtherance of the business which was given him to do? 

As held in Sawyer v. R. R., 142 N. C., 7, quoting from Wood on 
Master and Servant, see. 307.: "The simple test is whether they were 
acts within the scope of his employment--not whether they were done . 
while prosecuting the master's business, but whether they were done by 
the servant in furtherance thereof, and were such as may be fairly said 
to be authorized by him. By authorized is not meant authority ex- 
pressly conferred; but whether the act was such as was incident to the 
performance of the duties entrusted to him by the master, even though 
in opposition to his express and written orders." 

*4nd again from the same author, at sec. 288 : 
"An employer who leaves to an employee to do certain acts for him 

according to the employee's jud-ment and discretion is answer- 
able for the manner or occasion of doing it, provided i t  is done (180) 
bona fide and within the scope of the servant's express or implied 
authority, and not from mere caprice or wantonness and wholly outside 
of the duties conferred upon him." 

The distinction here dwelt upon is very well stated in Hott  v. Ice go., 
73  N.  Y,, 543, as follows: "For the acts of a servant in the general scope 
of his employment, while engaged in his master's business, and done 
with a view to the furtherance of that business and the master's inter- 
ests, the latter is responsible, whether the act be done negligently, wan- 
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tonly, or even willfully. The quality of the act does not excuse. But 
if the employee, without regard to his service, or to accomplish some 
purpose of his own, act maliciously or wantonly, the employer is not 
responsible." And the general doctrine on the subject is fully consid- 
ered in the case of Daniel v. R. R., 136 N. C., 527. 

The error in plaintiff's position, as contained in the prayers for 
instructions, is that they .make the responsibility depend on whether 
the act was done by Bradley, the yardmaster, while engaged in his 
duties, and leave entirely out of consideration the questions whether the 
act was done in the scope of Bradley's employment and in prosecution 

. and furtherance of the powers entrusted to him, and whether it mas 
not an independent fort on the part of Bradley; in which case, the 
employer is not responsible. Jaggard, Torts, 279. The same author 
says, a t  p. 279 : "The question of what is or is not an independent tort 
of the servant cannot, i t  seems, be referred to any definite rule, but is 
ordinarily a question of fact for the jury." , 

Applying these rules to the facts of the case before us, there has 
been no error committed which gives the plaintiff any ground of com- 
plaint. 

While the testimony differs considerably on the merits of the contro- 
versy as between plaintiff and Bradley, there is no substantial 

(191) difference as to the facts which do or do not tend to inculpate the 
defendant company. 

Both plaintiff and defendant testify that the conduct of plaintiff in 
changing, or failing to change, the switch had passed at  the time of the 
quarrel. Whether plaintiff went into the office and Bradley after- 
wards came in, or Bradley went into the ofice and was later followed 
by plaintiff, does not affect the question in this aspect of the case. Both 
statements shorn that the conduct of plaintiff about the switch as a 
physical act was a closed incident; and that at  the time Bradley was 
neither directing plaintiff about his work nor giving him instructions 
about it for the future; nor even physically correcting him about it in 
the past. I t  was simply a quarrel that two employees had about a past 
event, in which Bradley was clearly acting of his own mind and will as 
an independent agent, and in which plaintiff is not at all free from 
fault. 

No Error. 

Cited: Xtewnrt v. Lumber Co., 146 N.  C., 69, 81, 114; Marlowe v. 
Bland. 154 N. C., 143; Dover v. Mfg .  Co,, 157 N. C., 327; Bucken V. 
R. R,, Ib., 447 ; Fleming v. Knitting NibL, 161 N.  C., 437, 439. 
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MACHIXE COMPANY v. CHALKLEY. 

(Filed 27 November, 1906.) 

Where the plaintiff proposed to sell a certain kind of machine and the defend- 
ant to buy another and quite a different kind, there was a mutual mistake 
as to the subject-matter of the sale, and the minds of the parties not 
having met in one and the same intention, there was no contract, but the 
defendant, having received and converted to his own use the machine 
shipped to him, is liable for its value, and his counterclaim for the differ- 
ence in the price of the two machines must fail. 

ACTION by Charles Holmes Machine Company against D. B. and 
31. H. Chalkley, trading as Xtanton Tanning Company, heard by 
Councill. J., and a jury, at the June  Special Term, 1906, of (182) 
WILKES. 

The plaintiff brought this action to recover the sum of two hundred 
and twenty-five dollars, i t  being the balance due on the purchase-price 
of a remodeled scouring and setting machine, and the possession of a 
Sawyer ineasuring machine, or if the same cannot be had, then for two 
hundred and fifty dollars, the value thereof, and one hundred dollars 
for its detention and deterioration, all of which property it alleges was 
sold at  one and the same time to the d,efendant. There was no dispute 
about the sale of the scouring and setting n~achine, and defendant ad- 
mitted his liability for the amount of the balance due on the price of 
that machine; but he averred in his answer that he had not bought the 
Sawyer measuring machine, which was a side or half-hide measuring 
machine, whereas he contracted to purchase of the plaintiff and the 
latter agreed to sell to him a whole-hide measuring machine, and he 
sets up a counter-claim for the difference in the price of the two ma- 
chines, as dam3ges, the amount of the said difference being six hundred 
and fifty dollars. The contract was made by correspondence. The 
plaintiff advertised for sale a Sawyer measuring machine, and the de- 
fendant, referring to the adoertiseme~~t, inquired by letter for the prjce 
of the machine, describing i t  as a Sawyer whole-hide measuring machine. 
I n  the correspondence which followtred the plaintiff agreed to sell a 
Sawyer measuring machine, as it is described in the advertisement, at  
$250, and the defendant to buy a whole-hide measuring machine at  that 
price. The correspondence was lengthy, but this is the substance of it, 
so far as i t  is material to this case. The defendant received the meas- 
uring machine and sold it for $250-the price he gave for it. It is 
admitted that the plaintiff is entitled to recover the full amount of its 
claim, unless the defendant can recover on his counter-claim. 
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The Court charged the jury that if they found the facts to be 
(153) as set out in the correspondence, they should return a verdict in 

favor of the plaintiff for the full amount of its claim. The de- 
fendant excepted. The issue and answer thereto were as follows: 
"What amount, if any, is the pyaintiff entitled to recover of the defend- 
a n t ?  Ans. The sum of $475, with interest from 15 August, 1902, until 
paid." Judgment was entered on the verdict, and the defendant ap- 
pealed. 

Finley & Hendren and F.  D. Hackett for the plaintiff. 
W. W. Barber for the defendant. 

WALKER, J., after stating the case: The first and most essential ele- 
ment of an agreement is the consent of the parties, an aggregatio men- 
t i um ,  or meeting of two minds in one and the same intention, and until 
the moment arrives when the minds of the parties are thus drawn to- 
gether, the contract is not complete, so as to be legally enforcible. 
Wald's Pollock on Contract ( 3  Ed.),  p. 3. I t  is necessary that the 
parties should be assured by mutual communication or negotiation that 
a common intention exists and that they mean the same thing in the 
same sense. Ibid.  ( 1  Ed., 185l),  p. 5. I t  must be remembered, though, 
that this common intention is a b e t ,  or inference of fact, which, like 
any other fact, has to be proved according to the general rules of evi- 
dence. Ib id .  (3 Ed.), p. 4. Nor is the contract to be ascertained by 
what either one of the parties thought i t  was, but by what both agreed 
i t  should be. Prince v. McRae,  84 N .  C., 674. The law proceeds not 
upon the understanding of one of the parties, but upon the agreement 
of both. Lumber CO. v. Lumber Co., 137 N .  C., 436, where the authori- 
ties are collected. Subject to this rule, if the treaty of the parties is 
based upon a material mistake of fact of such character that there is 
no mutual assent to one and the same thing, then no contract comes 
into existence, as, in contemplation of the law, there has been a failure 
to agree. Tiffany on Sales, p. 108. 

I n  this case, the difference between the parties is as to the 
(184) subject-matter of their contract or as to what was sold by one 

and bought by the other. "It is essential to the validity of a 
contract that the parties should have consented to the same subject- 
matter in the same sense. They must have contracted ad idem." U t -  
ley v. Donaldson, 94 U .  S., 29. I t  has also been said that "as mutual 
assent is necessary to the formation of the contract, it follows that an 
error or mistake of fact i n  that which goes to the essence of the agree- 
ment, and therefore excludes such assent, prevents the formation of the 
contract, since each party is really assenting to something different, 
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M A ~ H I X E  Co. e. CHALKLEY. 

notwithstanding the apparent mutual assent.'' 24 A. and E. (2 Ed.), 
1034. And this doctrine, of course, applies to a mistake of the parties 
as to the subject-matter, as is there stated. I n  a case much like this one it 
was held that the contract must be on the one side to sell, and on the other 
side to accept, one and the same thing. Thornton v .  Kempster, 5 Taun- 
ton, 786 (1 E. C. L., 265). Where there is a mistake as to the subject- 
matter of the sale, it affects the substance of the contract by eliminating 
its essential element, the niutual assent of the parties, upon the principle 
embodied in the nlaxim of the civil lam., " C u m  in corpore dissentitur, 
apparet nullam esse acceptionem." Gardner v. Lane, 94 Mass., 39. So 
in the case of Kyle  v. Kavanauglz, 103 Mass., 356, the Court uses lan- 
guage peculiarly applicable to the facts of this case: "If the defend- 
ant was negotiating for one thing and the plaintiff was selling another 
thing, and their minds did not agree as to the subject-matter of the sale, 
there mould be no contract by which the defendant would be bound, 
though there was no fraud on the part of the plaintiff. This rule is in 
accordance with the elementary principles of the law of contract." The 
following cases are also in point: Wheat  v. Cross, 31 Md., 99; Sher- 
wood v. Walker,  66 Mich., 568; Cutts  v .  Guild, 57 N.  P., 229; Calkins 
v. Griswold, 11 Hun. (K. Y.), 205; Sheldon a. C a p o n ,  3 R. I., 
171; Ketchum v. Catlin. 21 Vt., 191; Spurr v. Renedict, 99 (185) 
Mass., 463. 

Let us now apply the principle thus established to the facts of this 
case. The correspondence plainly shows, as his Honor held, that the 
parties were mutually mistaken as to what was being sold. The plain- 
tiff advertised for sale the very machine which was shipped to the de- 
fendant, it being the one and the only one it proposed to sell at  $250. 
The defendant accepted the proposal, but not according to the terms in 
which it was made. The plaintiff proposed to sell one thing and the 
defendant to buy another and quite different thing. There is no other 
construction to be placed upon the correspondence between the parties. 
There was a mutual mistake as to an essential matter, and the minds 
of the parties have therefore not met in one and the same intention. 
There is no fraud alleged in this case, but nevertheless i t  results that 
there was no contract. The defendant, though, has received and con- 
~~ertecl to his own use the machine shipped to him, and as i t  was not 
his property. but belonged to the plaintiff, he is liable for its value, 
which is admitted to be $250, that being the amount realized from the 
sale of it by him. Tiffany on Sales, pp. 108 and 109. In this view 
of the case, the counter-claim, as a matter of course, must fail. . 

I t  does not appear that there is any machine known in the trade as a 
"whole-hide measuring machine," though there may be one of that kind. 
Assuming that there is, the defendant says in his counter-claim that it 
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is worth $900, and seeks to recover the difference in the price of the two 
machines. - The defendant was conducting a tannery at  Stanton, N. C., 
and intended to use the machine in his business and may be presumed 
to have had knowledge of the value of such machines. I t  seems that 
he expected to buy a machine worth $900 at the much reduced price of 
$250. The great disparity between the real value of the machine which 

the defendant thought he was buying and the price at which the 
(186) plaintiff's machine was adTertised for sale, i t  mould seem, was 

sufficient to excite his inquiry as to whether he and the plaintiff 
really ur~derstood each other, if not to induce the belief that there was a 
mistake. But however this may be, they did not agree, and there was 
no sale by which the defendant acquired title to something he did not 
get, but which, as he alleges, he should have received. 

No  Error. 
- 

MORRISON v. TEAGUE. 

(Filed 27 November, 1906.) 

Marriage Licenses-Register of Deeds-Reasonable Inquiry-Question of Law. 

In an action against a Register of Deeds to recover the penalty under Revisal, 
sec. 2090, for issuing a marriage license contrary to its provisions, where 
the uncontradicted evidence showed that the Register took the word of 
the prospective bridegroom and his friend, neither of whom he knew, as 
to the age of the young lady, and made no further inquiry of any one, the 
Court should have given the plaintiff's prayer for instruction that as a 
matter of law defendant failed to make reasonable inquiry as to the age 
of plaintiff's daughter. 

ACTION by State on relation of W. P. Morrison against G. C. Teague 
and sureties on his official bond, heard by Bryan, J., and a jury, at the 
October Term, 1906, of ALEXANDER. 

Action to recorer penalty under sec. 2090, Revisal, for issuing mar- 
riage license for the marriage of relator's daughter, under the age of 
eighteen, without the written consent of relator and without having 
made reasonable inquiry before issuing the license as required by lam. 
From the xrerdict and judgment rendered, relator appealed. 

(187) 22. B. Burke,  L. C. Galdwell, 2. V.  Long, and Harry  P. Crier 
for the plaintiff. 

J .  L. Gzoaltmy, J .  H.  Burke and 22. 2. Linney for the defend- 
ant. 

BROWN, J.  The plaintiff testified that his daughter, I n a  May, was 
seventeen years four months and six days old when she was married 
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to Ross Kennedy, her first cousin, who resided in Nebraska, and that she 
had the appearance of a well-developed woman; that she lived in Ire- 
dell County with plaintiff, some twelve miles from Taylorsville and 
eight miles froin Statesville. The defendant Teague, Register of Deeds 
of Alexander County, issued the marriage license, upon the application 
of Eoss Kennedy, and under it the marriage was duly solenmized in 
said county. At the time the application was made for the license the 
young lady was not present, and as there is no evidence that the Reg- 
ister knew her, we-think her physical appearance niay be considered as 
irrelevant. 

What transpired at the time Kennedy applied f6r license appears 
solely in the testimony of witness Matherson, as follows: "I lire in 
Taylorsville; in April, 1905, I was in the ofice of the Register of Deeds, 
Mr. Teague, with Nr .  Long, when he asked Mr. Teague about issuing 
the license. Teague said he had no written permission; said he in- 
quired of Kennedy and a man with him about the girl's age; said he 
knew neither of them, but issl~ed the license and made no further in- 
quiry of any one." Cross-examined: "Teague said he made inquiry 
of them why they applied for license in Taylorsville; he said they said 
the girl lived in an adjoining county, and that i t  was nearer to Taylors- 
ville than i t  was to Stat&ville; that he inquired of both; said they 
appeared to be nice, decent men; he said they both said they kneu~ her 
age and she was over eighteen years of age, and said Kennedy swore 
she mas." Defendant offered no evidence. 

Plaintiff requested the Court to charge the jury as matter of 
lam that defendant Teague in  anp T - ~ ~ T Q  of the evidence failed to (188) 
make reasonable inquiry as to the age of plaintiff's daughter. 
Refused. Plaintiff excepted. The Court instructed the jury that the 
evidence being uncontradicted, he held as a matter of law that the de- 
fendant h&d made reasonable inquiry as to the age of I n a  May Nor- 
rison, and if the jury believed the evidence they would answer the third 
issue ('No," and the fourth issue, '(Nothing." Plaintiff excepted. 

The learned counsel for the defendant, Mr. Gwaltney, most earnestly 
contended in his argument that upon a fair interpretation of the words 
"reasonable inquiry," the charge of his Honor should be sustained. 
Notwithstanding we find ourselres unable to reconcile this view with 
rery recent decisions of this Court, we agree with counsel that upon 
the eridence in  the record the question was one of law, gnd that his 
Honor was correct in so holding. The uncontradicted evidence sho1i7r.s 
that the Register took the word of the prospective bridegroom and his 
friend. as to the age of the young lady and made no further inquiry of . 
any one; that the Register did not know either Kennedy or his friend. 
The Register's suspicions seem to have been aroused, for he inquired why 
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they  applied f o r  license i n  Taylorsville; a s  the  gir l  lived i n  Iredel l ;  nev- 
ertheless, h e  made  n o  fur ther  inquiry. 

W e  th ink  t h a t  under  o u r  decisions his  H o n o r  should h a r e  given t h e  
plaintiff's p rayer  f o r  instruction, and .  t h a t  h e  erred i n  the instructioil 
h e  gave. T h e  subject is  fu l ly  discussed by  Nr.  Justice Connor i n  Burr 
12. Johnson, 140 N. C., 157; Trolinger v. Boroughs, 133 N. C., 312. 

Possibly on  t h e  next t r i a l  defendant m a y  offer evidence which will 
tend to prove t h a t  he  made  reasonable inquiry. I n  this  record there i s  
none. 

N e w  Tr ia l .  . 
Ci ted:  Joyner v. Harris, 151 N. C., 301. 

IVEY v. COTTON MILLS. 

(Filed 27 Xovember, 1906.) 

Contracts - Collateral Agreement - L4nzbiguous Terms - Parol Evidence. 
Master and Servant-Discharge of Se~aant-Burden of Proof-Depositions. 
Notice-Time and Place-Objections-Waider-Practice-Evidence-Let- 
ters-ii'otice to Produce-Copies. 

1. Where, in a n  action to recover'upon a contract for services, plaintiff intro- 
duced a letter from defendant which fixes the compensation, but does not 
set forth the  terms of the employment nor the nature of the services 
expected of plaintiff, and i t  shows that  the  entire contract %'as not re- 
duced to writing, i t  was competent to  resort to par01 evidence to explain 
the ambiguods terms and to fill out the terms of the contract and to 
show that the plaintiff represented himself competent to  superintend the 
work he was about to undertake. 

2. Where one contracts to serve another there i s  a n  implied representation 
that  he is competent to discharge the duties of his position and is 
possessed of all the requisite skill which will enable him to do so, and 
the breach of any material stipulation, whether express or implied, 
which disables the servant to discharge his part of the contract or which 
results in his inability to  do so, furnishes good ground for the master to 
terminate the contract and is a valid and legal excuse for the discharge 
of the servant. 

3. Where notice is served that depositions will be taken a t  the same time in 
two different places, so that the party who is notified cannot be present 
a t  both, he may attend at either place designated and disregard the 
notice as  to the other, and the deposition taken in his absence a t  the 
other place will, on motion, be quashed or suppressed, but where he elects 
to a p p e a  by counsel and cross-examines the witness without making any 
objection a t  the time, this is  a waiver as to any defect in the notice. 

4. Exceptions to a deposition, especially thcse which relate to  its regularity, 
should be disposed of, a t  the latest, before the trial is entered upon. 

- 

5. The Court properly excluded a paperwriting which plaintiff "alleged was 
a substantial copy of the greater part of his letter to  the defendant," 
when the defendant was not notified to produce the original. 
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6. In an action to recover upon a contract for services, the Court correctly 
charged that the burden was upon the defendant to show good legal 
excuse for discharging the plaintiff, and that if the plaintiff failed to 
perform his duty as superintendent, the defendant had the right to dis- 
charge him, and that if the plaintiff had performed his part of the con- 
tract, and did not voluntarily withdraw from the service, they should 
find that he was wrongfully discharged. 

&!TION by G. F. Ivey against ~ e s s e z e r  City Cotton lxills, 
(190) 

heard by Cooke, J., and a jury, at  the February Term, 1906, of CATAWBA. 
This action was brought to recover upon a contract for services. 

The plaintiff was employed by defendant as superintendent of its mill 
on 22 March, 1902, at  $1,600 per annum and entered upon the discharge 
of his duties 1 May, 1902. The plaintiff introduced a letter, dated 22 
March, 1902, from defendant to him, which is as follows : "Yours of 
the 21 inst. received and noted, and you can come on as soon as you 
choose at  the rate of sixteen hundred dollars ($1,600) per annuni from 
now until 1 January, 1903, and at the rate of $1,800 per annuni as long 
as it is mutually agreeable after that time, and this shall be a contract 
to this effect, and I hope you will be here many years. I simply want 
the best results, and as long as you can give these, I see no reason to 
change. Ours is a close corporation, and you have few to please. We 
mill begin work on striped madras, out of 26 warps and 26 fillings, 64 
and 54, and weal-e 32-inch goods. I mean to finish 32-inch goods, and 
T presume d l  be 3394 to 34-inch rough; and  yo^ will please write 
Charlotte Supply Company about reeds, harness, etc., at  once. They 
will ~ v a n t  to begin work on the harness. I enclose you letter to C. 
Supply Company. I will build you a six-room house at  once near the 
mill in a nice place. I leave Monday night and will be gone a week or 
ten days." 

The defendant, over the plaintiff's objection, introduced evidence tend- 
ing to show that the plaintiff had represented himself to be com- 
petent for the work he was about to undertake, and also evi- (191) 
dence tending to show that the plaintiff acted as superintendent 
of the mill and took control and direction of the construction work 
from 1 May, 1902, until 25 October, 1902, at 15-hich time the defendant 
had discovered that he was incompetent and not qualified for the work 
for which he mas employed, he having made many serious mistakes in 
the manner of performing the work. The defendant thereupon threat- 
ened to discharge him, but he asked to be continued in the service, as 
it would injure his reputation as a mill superintendent to be discharged 
at that time. and he could not get a place anywhere else. He  then 
promised that if he was kept in the employment of the defendant for 
another month that at  the end of that time he would resign, and he 
signed a paper dated 25 October, 1902, agreeing that the contract would 
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expire on 1 December, 1902. The defendant then agreed to retain him 
upon condition that no mistakes were made thereafter. After a few 
days the defendant discovered that the plaintiff had made other mis- 
takes, and that it would have to replace machinery put up under his 
supervision and direction. The plaintiff was notified of this, and ad- 
mitted that he had made the :iistakes, and asked to be allowed to resign 
at once. This was on 30 October, 1902. He  did resign, and was paid 
his salary in full to that date. 

There was evidence on the part of the plaintiff in contradiction of 
that of the defendant as to plaintiff's representation that he was a 
competent mill man and as to what took place 30 October, 1902. The 
defendant denied that he had resigned after that date. H e  now sues for 
his salary alleged to be due for the months of November and December, 
1902. 

The defendant introduced the deposition of James L. Wilson to prove 
that the plaintiff had represented himself to be competent for the posi- 
tion qf superintendent of the niill. The plaintiff objected to the deposi- 

tion because the defendant had served notice to take this depo- 
(192) sition in Philadelphia, Pa., on a certain day and also a notice to 

take the deposition of another witness on the same day at Fay- 
etteville, N. C., though the latter deposition was not taken. 

The Court found as facts that the deposition of Wilson was opened 
hy the Clerk and passed upon by him after due notice, and allowed to 
be read "subject to exceptions," and as no exception was then made to 
the service of the notices to take two depositions in widely separated 
places, the Court ruled that the exceptions reserved applied only to the 
competency or admissibility of the evidence and riot to the validity of 
the deposition. The Court further found that no such objection as is 
now urged was made at the opening of the trial or before the trial com- 
menced, nor until after the plaintiff had rested his case and. the de- 
fendant had introduced the greater part of its evidence, the plaintiff's 
counsel then agreeing to waive all objections to the competency of 
evidence. Thereupon the Court overruled the objection and admitted 
the deposition. The witness testified that Ivey gave him to understand 
that he was a capable superintendeilt and understood the business he 
was agreeing to undertake. 

The Court submitted two issues, one as to whether the plaintiff had 
been wrongfully discharged and the other as to the damages, and 
charged the jury that as the defendant discharged the plaintiff, the bur- 
rlen was upon it to justify the discharge, but that the parties to the con- 
tract could at  any time, by mutual consent, put an end to i t ;  and if the 
jury found as a fact by the greater weight of the evidence, the burden 
being npon the defendant, that the plaintiff failed to perform his 
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duty as superintendent, the defendant had the right to discharge him, 
and they would answer the issue "No"; or if they found that there 
was a disagreement between the parties in  respect to the manner of per- 
forming the work, and the plaintiff, thereupon, voluntarily resigned his 
position and accepted the balance due him to the time of his 
resignation in full settleiner~t of the contract, they should answer (193) 
the issue "NO"; but if they found that the plaintiff did not fail 
to perform his part of the contraat and did not resign, they should 
answer the issue "Yes." 

The plaintiff excepted to the refusal of the Court to charge the jury, 
at  his request, that if the defendant knew that the plaintiff was incom- 
petent at the time he mas employed, his incompetency would not excuse 
the defendant from discharging him; and he also excepted because the 
Court, in response to the defendant's requests one and four, charged 
the jury that if the plaintiff hired himself out to the defendant as be- 
ing competent and haring experience in the kind of business he was 
employed to superintend, and it turned out that he was not competent 
and did not have such experience and he failed to properly perform 
the duties of his position or he neglected to perform his duties, the de- . 
fendant had the 1.ight to discharge him, and they should answer the first 
issue "No." 

There was a verdict for the defendant and judgment was entered 
thereon, from which the plaintiff appealed. 

Geo~gs W .  Wilson and Cline cE Mebane for the plaintiff. 
Se7f & Whitener for the defendant. 

WALKER, J., after stating the case: This case, we think, has been cor- 
rectly tried, and the plaintiff has no just ground of complaint. The 
objection to the testimony of J. A. Smith, president of the defendant 
company, as to his conversation with the plaintiff at  the Buford Hotel 
in the presence and hearing of James L. Wilson, is not tenable. I t  
mill be obsemed that the writer of the letter of 22 March, 1902, which 
is stated therein to be the contract, does not profess to set forth the 
terms of the employment, nor does he even mention the particular 
position which the plaintiff had been employed to fill. He  does refer to 
a certain class of goods on which the defendant intended to work 
at  the outset, but this is really all in the letter that gives any (194) 
intimation of the nature of the service expected of the plaintiff. 
This phraseology of the letter shows that there had been some previous 
negotiation between the parties looking to the entrance of the plaintiff 
into the service of the company, but, beyond fixing the compensation, 
we are left in the dark as to what that service was. I t  shows clearly 
;hat the entire contract was not reduced to writing, and by an ele- 
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mentary rule of law we are permitted to resort to oral evidence to 
supply the omission. Cummifig v. Barber, 99 N. C., 332; N&sen v .  
&lining Co., 104 N. C., 309, and Evans v. Freemaw, 142 N.  C., 61, 
where the cases are collected. But if this were not so, the contract 
would be ambiguously worded, and therefore susceptible in  law of ex- 
planation, in  order to ascertain the true intent and meaning of the 
parties. The principle is clearly and fully stated by Mr. Justice Bur- 
well in  Colgate v. Latta, 115 N.  C., 127, and requires no further eluci- 
dation. Such evidence does not vary or contradict the writing, but in 
the one case it merely shows the completed contract and in  the other it 
reveals the meaning of the parties and makes plain that which would 
otherwise be insensible. T t  is just as competent in  the latter case as in 
the former. 17 Cyc., 672 to 679 ; Egerton v. Carr, 94 N. C., 653 ; Perry 
v. Hill, 68 N. C., 420; Robbins v. Love, 10 N.  C., 82; Lane v. Wingate, 
25 N.  C., 326. 

The letter of 22 March, 1902, contains a promise to pay a definite 
sum, and it may be inferred that i t  was for some kind of service, but 
for what kind is left doubtful, and par01 evidence was necessary to 
explain these ambiguous terms and to fill out the terms of the contract. 
White v. McMdlan, 114 N.  C., 349. I t  has always been considered 
compete2t to prove by oral evidence the consideration of such a promise, 

if it is not clearly expressed in the written instrument. Perry v. 
(195) Hil l ,  supra; White v. McMillan, sups. But this testimony, 

if strictly within the rule excluding oral evidence, did not preju- 
dice the plaintiff, as it tended to prove only that Ivey had substalitially 
represented himself as fit and competent for the  position of superinten- 
dent of the defendant's mill, and this is no more than the law implies. 

There is said to be always on the part of the servant an implied obli- 
gation to enter the master's service and serve him diligently and faith- 
fi~lly, and to conduct himself properly, and generally to perform all 
the duties incident to his eqployment honestly and with ordinary care, 
having due regard to the master's interest and business. So, too, the 
law implies a representation by the servant that he is competent to dis- 
charge the duties of his position and is possessed of the requisite skill 
which will enable him to do so. These and perhaps other obligations 
arise out of and are implied from the relation created by the contract, 
and the breach of any material stipulation, whether express or implied, 
which disables the servant to perform his part of the contract or which 
results in  his inability to do so, furnishes a good ground for the master 
to terminate the contract and. is a valid and legal excuse for the dis- 
charge of the servant. Wood's Master and Servant (1877), p. 166; 
T'Vaugh v. Shunlc, 20 Pa. St., 130. I n  the case last cited it is said: 
"Where skill, as well as care, is required in performing the undertaking, 
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if the party purport to have skill in  the business, and he undertake? 
for hire, he is bound to the exercise of due and ordinary skill in the 
employment of his art  or business about it, or in other words, to perform 
it in a workmanlike manner. I n  cases of this sort, he must be under- 
stood to have engaged to use a degree of diligence and attention and skill 
adeq~zate to the performance of his undertaking. It is his own fault if 
he undertake without sufficient skill or applies less than the occasion 
requires." Lyon v. Pollard, 20 Wall., 403 ; Harmer v. Cornelius, 5 C. B. 
(N. S.), 236; Callo v. Brouncker, 4 C. Rr; P., 518; Stanton v. 
Bell, 9 K. C., 145; 2 Kent Com., 468; Fletcher 11 .  Knell, 42 ( Q .  (196) 
B.), 58. This principle was virtually accepted and applied in  
the recent case of Eubanks V. Alspaugh, 139 N. C., 520, a case much like 
this in its prominent features, and sufficiently so to be decisive of this 
case upon the main questions involved. 

The principles we have stated also apply to the objection of the 
plaintiff to the deposition of Jarnej L. Wilson. H e  really proved no 
more than the law implies, and the ruling in regard to that piece of evi- 
dence, if erroneous, mas harmless. But the exception as to the deposi- 
tion cannot be sustained for another reason. I t  appears from the 
record that the plaintiff did object to i t  before the Clerk, upon the 
ground that notices were served on him to take the two depositions at 
the same time in different places. But i t  also appears that the deposi- 
tion mas not taken in Fayetteville, and that the plaintiff appeared by 
attorney before the commissioner at Philadelphia and cross-examined 
the witness Wilson without making any objection at  that time. When 
notice is s e r ~ e d  that depositions will be taken at  the same time in two 
different places, so that the party who is so notified cannot be present 
at both, he may attend at either place designated and disregard the 
notice as to the other; and the deposition taken in his 'absence at  the 
other place will, on motion, be quashed or suppressed. This is the gen- 
eral rule where statutes such as ours are in force, and i t  seems to be a 
reasonable one. 13 Cyc.. 909 (b) ; Evans v. Rothchild, 54 Kan., 747; 
Cole v. Hall, 131 3Iass.. 885; Hankinson v. Lombard, 25 Ill., 572; 
Uhle v. Burnham, 44 Fed., 729. The plaintiff in  this case made his 
election to appear before the commissioner in Philadelphia, and the 
deposition was taken, and counsel for the plaintiff cross-examined the 
witness, without making any such objection as is now made. We think 
this was a wairer of any defect in the notice, and the plaintiff 
cannot now avail himself of it, if the objection does not come (197) 
too late. How the matter would have stood if he had not 
elected to attend at  either place, we need not decide. 

The deposition, it is stated in the record, mas opened by the Clerk 
in the presence of the attorneys of the respective parties and founa to 
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have been taken in accordarice with the notice and commission, and the 
same was ordered to be read at  the trial, subject to the plaintiff's ex- 
ceptions. I t  is not a strained inference from these proceedings that 
the plaintiff abandoned his exception to the irregularity in  the notice, as 
his Honor held. We take notice of these matters in order to call at- 
tention to a custonl*which we do not approve, and which is contrary to 
the spirit of the statute, and that is, reserving the right to have excep- 
tions, especially those which relate to the regularity of a deposition, 
passed upon when the deposition is offered in evidence. X practise 
which essentially nullifies the purpose of the statute is not to be com- 
mended. Such exceptions should be disposed of, a t  the latest, before 
the trial is entered upon. Parties may be taken at a great disadvan- 
tage if this is not done. They may, perhaps, consent to wait until the 
deposition is introduced, but it should be so expressly stated, and we 
will not be disposed to extend the reservation by implication beyond the 
commencement of the trial. His  Honor seems to have taken this view, 
as he held that the plaintiff had waived this objection, not having 
urged it until the defendant proposed to read the deposition. Revisal, 
1647; Carroll v. Hodges, 98 N.  C., 418; Davenport v. McKee, 98 
AT. C., 500. 

The plaintiff offered in  evidence a paper-writing "which he alleged 
was a substantial copy of the greater part of his letter to the defendant, 
dated 21 March, 1902, to which the defendant's letter of 22 Narch, 
1902, was an answer." I t  was not claimed by the plaintiff that the 

alleged "substantial copy" was made at  the time the original was 
(198) written, nor was there any evidence that said copy was made 

before the commencement of this action. This paper was ex- 
cluded on objection. We think the ruling was proper. The defendant 
was not notified to produce the original of the letter, even if the copy 
was sufficient and would have been competent if such notice had been 
given. Murchison c. McLeod, 47 N .  C., 239; 8. 1%. Kimbrough, 13 
N. C., 431. I t  is evident that the copy was made from memory, and 
we hardly think i t  is such a document as is contemplated by the rule 
admitting secondary evidence, if i t  can be called a copy at all. I t  was 
at  least not an admitted copy, if that would be sufficient to dispense 
with the necessity of notice. Beard v. Railroad, ante, 136. 

The charge of the Court was as favorable to the plaintiff as the lam 
permitted. The burden was placed in the first instance upon the de- 
fendant to show good legal excuse for discharging the plaintiff. Eu- 
7)anlcs v. Abpauqh, s7~pm; Smith v. Lzlmber Co., ante, 136, 142 N. C., 
96. I t  was undoubtedly correct to tell the jury that if the plaintiff 
failed to perform his duty as superintendent, the defendant had the 
right to discharge him. Johnson v. Xachine Works, 130 N .  C., 441. 
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The defendant was not bound to retain in its' service an incompetent 
superintendent, who did not and could not do the work assigned to him. 
I f  the parties agreed that the plaintiff might quit the service, and he 
voluntarily resigned, the contract was thereby terminated, and, having 
been paid to the time of his resignation, the defendant was not under 
any further liability to him. The Court also instructed the jury that 
if the plaintiff had performed his part of the contract, and did not 
voluntarily withdraw from the service, they should find that he was 
wrongfully discharged. This was a fair submission of the case to the 
jury. They found against the plaintiff on the issue of fact thus joined, 
and he has, in law, no good reason to complain. 

The exceptions to the instructions giren in response to the 
defendant's prayers one and four are corered by what we have (199) 
already said in discussing the admissibility of the testimony of 
the witnesses J. -4. Smith and James L. Wilson as to the conversation 
between them and the plaintiff. I f  that evidence was competent, those 
two instructions were not improper. 

The jury have accepted the defendant's account of the transaction, 
and it would therefore seem that by agreeing, "on 25 October, 1902, to 
resign, and afterwards asking for another trial, the plaintiff thereby 
virtually admitted his incompetency and the mistakes he had made to 
the great loss of the defendant, if he did not do so in his testimony. I t  
seems that the defendant v7as very indulgent to him and gave him every 
chance to do better and retain his position. I Ie  was discharged not so 
much for his general inefficiency, or for failing to do what the defend- 
ant had the right to reqaire of him, as for doing that which was posi- 
tively injurious to his employer's business. The remaining exceptions 
have been examined and are, we think, without merit. They do not 
call for any separate discussion. 

No Error. 

Cited: R. R. v. R. R., 147 N .  C., 383; R. R. c .R .  R., 1 4 7 N .  C., 383; 
F r e e m a n  v. B r o w n ,  151 N. C., 114. 

LEMLY v. ELLIS. 
(200) 

(Filed 4 December, 1906.) 

Attachment-Andueit  for Publication-Suflczency-Property in Custodia 
Legis-Subsequent Attachment-Tmnsaction wrth  Insane Perso%-tinlue of 
Stock-Book Entrzes-Evidence-App~aranc~, Geneqaal A f t e r  Special-Per- 
sonal Judgment-Sale by  Comnzzssio?zer-Warranty-Danzages. 

1. In an action for damages for breach of  a covenant of warranty, an affidavit, 
upon which an order of publication was based, which alleged that the 
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cause of action arose upon a breach of warranty contained in a deed from 
defendant to  plaintiff registered in M. County, by which said breach the 
defendant is  indebted to the plaintiff in the  sum of $13,500, sufficiently 
sets out the cause of action, i t  not appearing that  there was ever any 
other deed between the same parties. 

2. Where a n  attachment had been levied by the Sheriff on certain bonds and 
thereafter the plaintiff caused a second attachment to be levied on them, 
the fact that  the plaintiff had deposited them with the Clerk of the Court 
before the  second levy was made upon them, the deposit not having been 
made by authority of the Court, did not place them in mstodia Zegzs, so 
a s  to  protect them from the second levy, as  they were constructively in 
the possession of the Sheriff under the prior levy. 

3. Where the Court has the custody of property, i t  will be retained to await 
the result of the action and satisfy any judgment that  may be recovered, 
it being immaterial how the property was brought under the control of 
the  Court, whether by attachment or some other equivalent and lawful 
act. 

4. In a n  action against an insane person for damages for breach of warranty 
in a deed, a witness who is  not interested in  the recovery is not disqual- 

, ified by Rev., see. 1631, though he may have a n  interest in the land. 
5. Where a witness had testified that  the stock of a certain corporation was 

not worth more than fifty cents on the dollar, the entries in  the stock 
book a s  to the value of the stock, which witness did not make, were not 
competent to contra$ct him. 

6. Where the defendant entered a special appearance and moved to dismiss 
for defective service, which motion was denied and he excepted, and he 
thereafter entered a general appearance, the Court was authorized to 
enter a personal judgment against him. 

7. In  a n  action for damages for breach of warranty in  a deed, in  which cer- 
tain bonds were attached, the defendant cannot complain of a judgment 
directing that  the bonds be sold by a commissioner, instead of an order 
to the Sheriff to sell the attached property under Rev., see. 784. 

8. Where, in  order to ascertain the damages plaintiff sustained by breach of 
a covenant of warranty in  a deed, it  became necessary to show the value 
of certain corporate stock transferred with the deed, the Court erred in  
charging the jury that in  valuing the stock they could consider "the 
testimony a s  to  the payment of dividends and as  t o  whether the plant 
had been a success or not," as  the value should have been determined 
a s  of the time the covenant was made, and according to the facts then 
existing, and not by what afterwards occurred. 

(201) 
ACTIOX by VCT. -4. Lemly against W. B. Ellis,  heard  by Peebles, 

J., a n d  a jury,  a t  t h e  N a r c h  Terrn, 1906, of FORSYTH. 
T h e  plaintiff brought th i s  action to recover damages f o r  t h e  breach 

of covenants of seizin and  war ran ty  a n d  a covenant against incum- 
brances contained i n  a deed executed b y  t h e  defendant  to  him, and to 
have t h e  amount  of said damages, which were la id  a t  $13,700, declared 
to  be  a l ien upon  sixteen bonds each of t h e  p a r  value of $1,000, which 
were a p a r t  of t h e  purchase-price agreed to be  p a i d  f o r  t h e  l and  cori- 
seyed b y  t h e  said deed a n d  f o r  other  property sold t o  t h e  plaintiff a t  t h e  
same time, t h e  o ther  p a r t  of the  said consideration being $21,000 i n  
cash a n d  a n  account. 
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I t  appears that the defendant, on 29 December, 1900, contracted to 
sell to the plaintiff, for the sum of $37,000, eight tracts of land on the 
French Broad River in the county of Madison and 800 shares of the 
capital stock of the North Carolina Electrical Power Company, or the 
subscription to that many shares of the capital stock; each share being 
of the par value of $100, and W. B. Ellis having already paid on 
his shares or subscriptions $48,000. ,4 deed for the land mas pre- (202) 
pared and duly executed by Mr. B. Ellis and his wife on 20 
March, 1900, and acknowledged by them, and the prix-y examination 
of the wife taken on 24 March, 1900, before the Clerk of the Superior 
Court of Forsyth County, and the deed ordered to registration by the 
Clerk of Madison Superior Court on 5 January, 1901. This deed was 
afterward registered. After its execution the plaintiff discovered that 
there was a defect in the title to one of the tracts of land, known as 
Mountain Island, embracing the southern half of the river and running 
along its bank for a distance of about 46 poles, at a point about two 
miles from Hot Springs, and containing about 30 acres. H e  had paid 
$21,000 on the purchase-money in cash and an account, but still held the 
$16,000 in bonds. On 6 February, 1904, he commenced this action by 
causing a summons to be issued against the defendant to the Sheriff of 
Forsyth County, who made the following return: 

"Received 6 February, 1904. Not executed. The defendant not to 
he found in my county." 

The same day the plaintiff filed his complaint, in  which he alleged 
the execution of the aforementioned deed which is described as dated 20 
March, 1900, and registered in the office of the Register of Deeds of 
Nadison County in Book 14, q. 159. He  then sets forth the several cove- 
nants and the breach thereof as evidenced by the defect in the title to 
the 30-acre tract, and the existence of certain judgment liens, which had 

1 been paid off by him. I t  is then alleged that the plaintiff has posses- 
sion of the sixteen bonds and brings them into Court to be subjected 
by its order to the payment of his claim. He  prays judgment for the 
amount' of his alleged damages, $13,500, and for a sale of the bonds to 
satisfy his lien thereon. which he acquired by reason of the defect in the 
title to the thirty acres. 

The plaintiff on the same day, and presumably at  the same 
time that  he filed his complaint, made an affidavit before the (203) 
Clerk in which he alleged that the defendant was indebted to 
him in the sum of $13,700 for breach of the warranty contained in the 
deed from him to the plaintiff dated 20 March, 1900, and registered in 
Madison County in Book 14, p. 159; that the defendant is a nonresi- 
dent and has property in this State which should be applied to the sat- 
isfaction of the said claim for damages; that plaintiff has possession of 
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the sixteen bonds, in which the defendant claims certain rights; that 
plaintiff hag a lien on the said bonds for the payment of his claim and 
th3t he holds the bonds subject to said liens. H e  the&fore asks for a 
warrant of attachment, mhich mas issued and levied 9 February, 1904, 
upon the sixteen bonds in the possession of the plaintiff, as appears 
from the she rift"^ return, which was made by his deputy. On the day 
of the lery the plaintiff made an affidavit before the Clerk in which he 

I set 011t in full the return of the Sheriff on the summons and then alleges 
that the defendant cannot, after due diligence, be found in this State, and 
that he is a nonresident; that the plaintiff has a good cause of action 
against him, "which nrose upon a breach of warranty contained in a cer- 
tain deed from W. B. Ellis to this plaintiff dated . . . . day of . . . . . . . . , 
and duly recorded in the office of the Register of Deeds of the County of 
Madison, Book . ., folio . ., by which said breach of covenant the de- 
fendant is indebted to the plaintiff in the sum of $13,500; that said de- 
fendant ig a proper party to this action; that he has property in this 
State and that plaintiff has issued a warrant of attachment in this 
cause. He  then prays for an order of publication, which was granted, 
and the publication was made on the same day (9 February, 1904), in 
the following form : 

"The defendant above named mill take notice that a summons in.the 
above-entitled action was issued against him on the 6th day of 

(204) February, 1904, and that an aetion entitIed as above has been 
instituted in the Superior Court of Forsyth County for the pur- 

pose of recovering damages for breach of covenants of warranty and of 
seizin contained in a deed made by said W. B. Ellis to the said plain- 
tiff, dated the . . . . day of . . . . . . . .. The defendant will also take 
notice that a warrant of attachment was issued by said Court on the 6th 
day of February, 1904, against the property of said defendant, and 
on the 9th day of February, 1904, the attachment and notice of gar- 
nishment were served on W. A. Lemly, and said warrant of attachment 
and notice of garnishment are returnable before the said Court on the 
14th day of March, 1904. The defendant is hereby required to appear 
and answer or demur to the complaint a t  the term of the Superior 
Court of Forsyth County to be held on the 14th day of Narch, 1904, 
or the relief demanded mill be granted." 

The Court (Judge 17. R. Allen presiding) adjudged the publication 
to be in due form and properly made and that the original process or 
summons and the warrant of attachment had been duly served upon the 
defendant. 

At March Term, 1904, the defendant, by his attorney, entered a 
special appearance and moved to dismiss, upon the following grounds: 
1. No cause of action is set out in the affidavit for publication. 2. That 
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an attachment cannot issue in faror of the plaintiff against him- 
self 2 5  garnishee. 3. The plaintiff alleges in his complaint that he 
holds the sixteen bonds subject to his claim against Ellis and that he 
brings the same into Court to be subjected under its order to the pay- 
ment of the said claim. 4. That the bonds, at  the time of the leuy by 
the deputy sheriff of the attachment issued in this action, had already 
been levied upon (15 September, 1903) by the Sheriff himself in the 
action of 111cCoy v. Ellis, which is still pending, and the bonds were 
and still are subject to the said prior levy. The motion was denied, and 
the d~fendant  excepted. 

At the same term of the Court the defendant Ellis was duly 
adjndged insane, and D. H. Blair was appointed his guardian (205) 
ad 7it~nz. I n  the folloming August he filed an answer through 
the same attorney who had entered the special appearance, and in his 
answer he admits that the plaintiff had agreed to de l i~~er  the sixteen 
bonds to Ellis as a part of the consideration for the deed, the execution 
of which is admitted, though he denies any knowledge of the nature of 
its contents. He  further denies that the plaintiff has any right to hold 
the same or that he has any lien thereon, but avers that Ellis is entitled 
to the possession of the bonds. H e  admits the nonresidence, of Ellis, 
but denies all the other material allegations of the complaint. 

We state the twenty-first exception substantially as it appears in the 
brief of the defendant's counsel : 

The defendant attempted to show that the plaintiff Lendy was acting 
for himself, the witness C. A. Reynolds, and others, in making the pur- 
chase from Ellis, and that Reynolds had such an interest in the trans- 
action and in the result of the action as would exclude his evidence 
concerning any transaction between Ellis and Lendy under see. 1631 
of the Revisal. Reynolds was a stockholder in the North Carolina 
Electrical Power Company. Defendant's counsel asked the witness Rey- 
nolds the following question: "Is Nr .  Lemly under any contract or 
agreement to conrey what was given him in this deed to the Power 
Company Z7' Plaintiff objerted; the objection was sustained, and the 
defendant excepted. The witness answered : "Mr. Lemly has entirely 
con;-eyed part of it. He  has not made us a deed to the land, though we 
have agreed upon'the price, and he has agreed to convey it." The wit- 
ness nlso testified that he had no interest in the result of this action. 
The defendant's counsel insisted that under this admission of the wit- 
ness, he was incompetent. The Court ruled otherwise, and the de- 
fendant excepted. 

The thirty-eighth exception is stated i11 the same manner: I t  
was in evidence that about the time of the sale by Ellis to Lemly, (206) 
stock in the Power Company had been sold to Carr and others, 
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tified as the stock-book of the company, to show that the stock had been 
sold to these outsiders at par, and to contradict Reynolds' evidence that 
the stock was not IT-orth more than fifty cents on the dollar. The book 
ivas excluded, and defendant excepted. 

I n  order to ascertain the damage that the plaintiff 'sustained by rea- 
son of the defect in the title of the Mountain Island tract of land, i t  
became necessary to show the value of the property sold, the stock and 
the land and also the ralue of the IEountain Island tract, and to deter- 
mine what part of the price was paid for that tract. I t  appears that at 
the time the contract betrr-een Lelnly and Ellis was made (29 December, 
1900), the dam of the Yower Company had not been completed, the 
machinery had not been purchased and the plant was only in the process 
of coixtruction, not being capable at the time of earning anything. I n  
this connection, C. A. Reynolds, a witness for the plaintiff, testified: 
"At the time Mr. Lemly bought Mr. Ellis'r stock, or rather subscription 
to stock, of the North Carolina Electrical Power Company, it is hard 
to say mhat it mas morth. There was nothing finished but the plant at 
Ivy. The dam was only eight feet high. No electrical machinery had 
been bought; nothing of that sort h ~ d  yet been obtained, and i t  is hard 
to tell what the qtock was worth. I f  you want my opinion, I do not 
think i t  was morth fifty cents on the dollar." The other evidence tended 
to show that after Ellis sold his interest to Lemly, the plant was com- 
pleted and the company furnished electric power to the city of Asheville, 
but that it had not paid a dividend, because it had not earned profits 
sltfficienb for that purpose. 

Upon the issue as to damages the Court charged as follows: 
(207) "When you come to consider the value of the property, you have 

to estimate the value of the eight hundred shares of stock in the 
Electricd Power Company. There was evidence that 60 per cent of 
the par value of the stock had been paid in, But the real value of the 
stock depends on the property owned by the corporation, and in a great 
measure on the success of the enterprise in which the company was 
engaqed. I f  the enterprise was a success and paid dividends, of course 
the siock would be worth more than it would be if it,was a failure and 
paid no diuidends. I f  the operation of the corporation proved a dis- 
astrous one and lost monep, then, as a matter of course, the stock 
monld be depreciated in proportion as it lost money. The lam wodd 
be that if the corporation failed and got in debt--if it had to go in debt 
for the mnning expenses-as a matter of course, the stockholders would 
have to make good to the creditors for the unpaid stohk (and, therefore, 
you can take into consideration in valuing that stock the testimony as to 
the payment of dividends, and as to whether the plant had been a suc- 
ceFs or not) ." 
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The issues and the answers of the jury thereto are as follows: 
1. Did the defendant W. B'. Ellis and wife execute the deed men- 

tioned in the complaint? Answer Yes. 
2. Did said deed contain the covenants alleged in  the complaint? 

Snsmw : Yes. 
3. Has there been a breach of said covenants? Answer : Yes. ' 
4. ? h a t  damage, if any, is the plaintiff entitled to recover of the 

defendant? Answer: Twelve thoilsand five hundred dollars, with 
interest from 29 ~ecember ;  1901. 

5. Were the judgments set out in the complaint liens on the lands 
conveyed by Ellis to Lernly? Answer: Yes. 

6. Have the said judgments been paid off by the plaintiff? Answer: 
Yes. 

7. If, so, how much has the plaintiff paid out in discharging 
said judgnients? Answer: Se~enty-eight dollars and ninety (205) 
cents, which is included in fourth issue. 

The Court rendered a personal judgment against the defendant for 
$12,500 and interest from 29 December, 1901, and costs, and declared 
the said amount a lien on the sixteen bonds. The Court further ad- 
judged that the bonds be sold by the commissioner named in the judg- 
ment and the proceeds applied to the payment of the judgment, and 
that the residue, if any, be paid to the defendant, who excepted to the 
judgment generally, and especially for the reason that a personal judg- 
ment could not be given against him. Defendant appealed. 

Manly & Hendren for the plaintiff. 
Lindsay Palterson for the defendant. 

WALKER, J., after stating the case: The first question raised by the 
defendant is that the affidavit upon which the order of publication is 
based is defective, as no cause of action is sufficiently set out therein, 
and the defendant's counsel, in support of this position, relies on Bacon . 
v. Johnson, 110 N. C., 114, and Xullen v. Canal Co., 114 N. C., 8 ;  
Code, see. 215 (Revisal, see. 442). The specific grounds of objection 
are: 1. That there is not a sufficient reference to the deed in which the 
covenant is to be found. 2. That there is no definite description of the 
land, having special regard to its locality. 3. That there is no allega- 
tion of an eviction under paramount title so as to constitute a good cause 
of action for a breach of the covenant of warranty. 

I t  seems to us that the reference to the warranty, as contained in a 
certain deed from W. B. Ellis to W. A. Lemly, which is registered in 
Madison County, is definite enough to notify the defendant of the par- 
ticular nature of the cause of action, and this is the chief purpose in 
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requiring publication to be made. The context of the affidavit would 
lead to the inference that Madison County is in this State, noth- 

(209) ing appearing to the contrary. The same kind of reference is 
once made to the county of Forsyth, that is, without naming the 

State of which it is a part, although i t  elsewhere appears that a county 
of this State is intended. The allegation is at least sufficient to inform 
the defendant of the deed to whieh reference is made, as it does not 
appear that there ever was any other deed between the same parties and 
certainly none registered in the county of Madison. The amount of 
damages claimed for the breach, while not of very much weight in 
identifying the cause of action, should not be entirely excluded from 
consideration in this connection. 

What we have said applies to the first two grounds of objection. The 
third is clearly untenable. When the plaintiff alleges that there has 
been a breach of the contract, it is necessarily implied that there has 
been an eviction under a paramount title, or its equivalent, the adverse 
possession of the land at  the time of the delivery of the deed by some 
one having such a title. Shankel v. Ingram, 133 N .  C., 258 ; Price v. 
Deal, 90 N. C., 290. The allegation of a breach includes, of course, 
everything essential to constitute a breach of the covenant. I t  may not 
be a good allegation in  a pleading, as being in  the nature of the state- 
ment of a conclusion, but we cannot say that i t  is so radically defective 
when used in  an affidavit for publication as to render it ineffectual. A 
fuller and more explicit statement of the facts would perhaps be better, 
as in affidavits, and especially in pleadings, the law seeks to deal with 
the facts and not the conclusions of the pleader from them. But the 
failure to comply with the requirements of the law as to the form of a '  
pleading or of a statement in an affidavit falls short of proving that the 
affidavit is fatally defective, if otherwise i t  give sufficient notice of the 
nature of the cause of action. The cases cited by the defendant's 

counsel do not apply. I n  the first case, thk affidavit referred 
(210) simply to a suit for specific performance of a contract to convey 

land in C r a ~ e n  County to which, i t  is alleged, the defendant was 
a proper party; while, in this case, special reference is made to the 
covenant of warranty in a deed from the plaintiff to the defendant, 
which is registered in Nadison County, for the breach of which he 
claims $13,500 as damages. The other case cited was decided upon a 
different point. The defendant's counsel also contended that- the defect 
in the affidavit is also to be found in the publication itself; but what 
we have already said is. equally applicable to this objection. We hold 
that the affidavit and publication, when naturally and reasonably inter- 
preted, were not calculated to mislead the defendant as to what mas 
really meant, and gave him sufficient notice to come in and defend his 
rights. 
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The defendant's next graund of objection is that the attachment 
could not be levied upon the bonds, as they were a t  the time in the pos- 
session of the Court (in cllstodia leqis) .  having been deposited there - 
by the plaintiff three days before the levy was made. It appears in the 
case that the bonds had been levied upon by the Sheriff under a prior 
nttachmcnt, and we see nothing in the case to show that the lien of this 
levy did not continue to the time of the second levy; and if so, the 

. Sheriff had, in contemplation of law, the custody of the bonds, although 
he may have left them with the plaintiff for ~afe-keeping and they were 
afterwards turned over to the Clerk of the Court, for no rights of third 
persons, either creditors or purchasers, had intervened, so as to invali- 
date the levy as to them. I t  is admitted by the defendant, in his writ- 
ten motion, that the former levy was still in  force; and if this be true, 
t h e  Sheriff had the legal right to the possession. This, therefore, is the 
ordinary case of a second levy on property in  the possession of athe officer 
who made the first one. The act of the deputy was, of course, the act 
of the Sheriff, who was his principal "yui facit per aliurn facit 

'. per se." I t  was competent for the Sheriff, so far  as the defend- (211) 
ant is concerned, to leave the bonds in the possession of the plain- 
tiff as his bailee; and thus placed, they were stil1,subject to the prior 
levy. Kneeland on Attachment, secs. 474 and 492. How could the 
defendant be prejudiced in such a case, if the Sheriff has the bonds 
forthcoming, to answer the mandate of any process afterwards issued to 
him by the Court? But we do not see, if there was no prior levy by 
the Sheriff, why he could not levy on the bonds in  the hands of the 
plaintiff or even after they Tere put in the custody of the Clerk. They 
were not, in  a legal sense, in the custody. of the Court by reason of the 
deposit with the Clerk. because the Court had never ordered any such 
deposit to be made, had not even recognized it, and there was no reason 
why the deposit should be made at that stage of the case. Besides, the 
Sheriff had, in law, the custody of them by virtue of the prior levy and 
was at  least in constructive possession. The general rule undoubtedly 
is that property in the possession of the Court cannot be attached, as 
it is said then to be in custodia Zegis, and is protected not only on the 
ground of public policp-, but for other good reasons. Kneeland on 
Attachment, see. 410, et sey. The rule has been relaxed in some cases. 
See Wil l iamson  v. ATealy. 119 N .  C., 339, where the course of decision 
in this State is fully set forth. But in this case the deposit, as we have 
shorn, was not made by the authority of the Court and was not within ' 

the rule protecting property in, custodia l e g b  from a levy. The statute 
is broad in its language and requires the Sheriff to levy upon any of the * 

property of the defendant in  his county. Revisal, secs. 765-767. I t  
appears that there is nobody who can complain of the levy except the 
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plaintiff, as the deposit mas made by him. Besides all this, the Court, 
by its subsequent proceedings, has recognized the levy of the Sheriff as a 

valid one and has acted upon i t  as such. But if the Court had 
(212) bhe custody of the bonds by virtue of the deposit or of the 

Sherif's levy-and the Court surely had it either the one way 
or the other-it will not be released, but the custody of i t  retained so as 
to await the result of the action and answer and satisfy any judgment 
that may be recovered. I t  is immaterial how the property tr7as brought 
under the control of the Court, whether by attachment or some other 
equivalent and lawful act. P e m o y e r  v. We#, 95 U.  S., 714. 

The objection to the evidence of Reynolds is not well founded, even 
if i t  was made in apt time. The witness testified that he is not inter- 
ested in  the eTent of the action, and it does not appear that he is. He  
may hal-e afi interest in the land, but this action was not brought to 
recover the land. The plaintiff already has it and requires no aid from 
the Court to complete the investiture of title. H e  sues for damages, and 
the witness is in no way interested in his recovery of them, and he must 
be so interested in order to disqualify him. Bulzn v. Todd,  107 N .  C., 
$66; W~ther i l zg ton  v. Williams, 134 N. C., at  p. 279 ; Deaver v. Deaver, 
137 N. C., 240. tCTe do not see how the entries in the stock-book as 
to the value of the stock were competent to contradict the witness Rey- 
nolds. H e  did not make them, nor does it appear that they were made 
in such a manner as to be admissible against the plaintiff. They were 
res inter alios acta. But the witness testified substantially to the con- 
tents of the book, and in  this way the defendant got the full benefit of 
the entries as evidence. 

The Court properly entered a personal judgment against the defend- 
ant. iVulZen v .  Canal Go., 114 N .  C., 8, tr-hich was cited by the defend- 
ant's co~insel, does not decide otherwise. The Court merely holds in that 
case that, if there is a special appearance and a motion to dismiss, which 
is overruled, the entry afterwards of a general appearance and taking 

part in  the trial of the case upon its merits, do not constitute a 
(213) waiver of the defendant's right to insist in this Court on his mo- 

tion to dismiss, if he appeals from the judgment, and i t  was not 
intended to.decide that the general appearance does not authorize the 
Court to render a personal judgment. The exception to the ruling on 
the motion to dismiss is fully resemed to the defendant, but this does 
not affect the right of the plaintiff to a personal judgment, which fol- 
lovs, as a matter of course, when there is a general appearance. Re- 
visal, sec. 447; Wilson  v. S e l i y m m ,  144 U. S., 47. When there is no , 
general appearance, but merely a special one, and a motion to dismiss 
for defective service of the original process, or for defective substituted 
service by and the motion is overruled, or if the defendant 
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does not appear a t  all, the Court acquires jurisdiction, where an at- 
tachment has issued or the res has otherwise been brought within its 
control only to the extent that the res ~~7il l  satisfy the plaintiff's recovery, 
and no general or personal judgnent will be binding beyond that. Pen- 
noyer v. Neff ,  9 5  U. s., 714; Winfree v .  Bngley, 102 N.  C., 515, and 
illay v. Getty, 140 N .  C., 318, where the cases are collected. But a 
general appearance changes all of this and confers general jurisdiction 
of the person and cause of action, with the right to proceed personally 
against the'defendant. I t  occurs to us that the defendant's counsel - 
pursued the proper and only safe course, in making his general appear- 
ance, so as to protect the interests of his client. 

The Court does not appear to have rendered a simple judgment for 
the debt, as if i t  were an' action at  law, with an order to the Sheriff to 
sell the attached property, in the nature of a venditioni exponas (Re- 
visal, see. 784; Atlcinson v. Bicks, 140 x. C., 421; May v. Getty, 140 
X. C., 310), but i t  rather proceeded on the idea that the contract for 
the sale of the land had not been fully executed by the parties, and 
therefore granted equitable relief by directing that the bonds 
he sold by a commissioner. No harm can come to the defend- (214) 
ant from this form of jud<pent ,  as he wiU have the right to 
object to the sale if the property does not bring a fair price, whereas 
if it had been sold by the Sheriff, this objection to the sale would not 
be open to him. 

while there was no error committed in the rulings so far  considered, 
we do think the Court erred in  its charge to the jury upon the fourth 
issue as to the damages. Let i t  be conceded, for the sake. of the argl- 
m n t ,  that the Court correctly charged the jury as to how to value the 
stock, until he told them that they could consider, in that connection, 
,"the testimony as to the payment of dividends and as to whether the 
plant had been a success or not," we think that instruction was erro- 
neous. The value phould have been determined as of the time the 
covenant was made,, and according to the facts then existing, and not by 
what afterwards occurred. The parties did not and could not know 
with certainty whether the company would fail or succeed. They dealt 
with eats other and made their own calculation upon the facts as they 
then existed and upon the situation .as it then appeared to them. I t ,  
perhaps, was proper for the jury to consider the probabilities of success 
or failure, but when they were instructed that they might also consider 
actual eventualities, a factor was introduced into the computation which 
the parties could not have had in  their minds at the time they fixed and 
agreed upon the consideration of the deed. I t  is what the parties 
thought, a t  the time of making their contract, mere the values of the 
respective pieces of property sold, and not what they proved to be by sub- 
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sequent events, which could not be taken into the calculation beforehand, 
as they could not be forecasted with any degree of certainty. Matters 
beyond, the human ken could hardly b.e said to have been within the 

contemplation of the parties, so as to become proper elements 
(215) to be considered in  assessing the damages resulting from a broken 

covenant. The evidence and charge as to the actual success of 
the company were calculated to mislead the jury and produce a wrong 
appraisement of the value of the stock, and one that would necessarily 
increase the value of the Mountain Island tract of land, the title to 
which had proved to be defective. 

There was error in  the respect indicated, for which a new trial is 
ordered, but i t  will be restricted to the fourth and seventh issues as to 
damages, the seventh issue being included, as the anfount awarded, in 
response to that issue, was made by the jury a part of the damages 
assessed under the fourth issue. The appellee will pay the costs of this 
Court. 

New Trial. 

Citeds X. c., 146 TJ. C., 222;  Currie 2%. Mining Co., 157 N. C., 218. 

RILEY v. CARPENTER. 

(Filed 4 December, 1906.) 

Sales-Performance of Contract-Measure of Damages for  Breach-Bubstan- 
tial Performance. 

1. A contract for the saie and delivery of yarns, in which it was stipulated 
that bills of lading were to' be sent direct to the buyer and upon receipt 
of the goods he was to remit to the seller, was not substantially per- 
formed when the seller shipped the goods with bill of lading attached, 
and the buyer was justified in not receiving them, and is entitled to re- 
cover as damages the difference between the contract price and what it 
reasonably cost him on the market to supply the goods. 

2. One who invokes the doctrine of substantial performance in order to show 
a right to recover on a contract, must present a case in which there has 
been no wilful omission or departure from the terms of the contract. 

ACTION by Charles E. Riley against D. J. Carpenter, heard by Cooke, 
J., and a jury, at  the N a y  Term, 1906, of CATAWBA. 

This was a civil action on contract for sale and delivery of 
(216) a certain quantity of yarn. Defendant admitted the amount 

claimed by plaintiff, but set up a counter-claim for damages by 
I, reason of an alleged breach of the contract on the part  of plaintiff in 

failing to deliver the remainder of the yarn contracted for. The jury 
answered the issue on the counter-claim against defendant, and to his 
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Honor's instructions, the verdict and judgment thereon, defendant ex- 
cepted and appealed. 

Self & Wlziterzer for the' plaintiff. 
W. C. Feimster and M.  H. Y O Z L ~ ~  for the defendant. 

BROWN, J. The Court charged that "If plaintiff shipped the goods 
with bill of lading attached, and defendant could have gotten the goods 
by calling at the depot and paying for the yarn, that would be a sub- . 
stantial compliance with the contract, and if you find from the evidence 
that this is true, you will answer the second issue 'No.' " 

I n  this we think there was error. The contract that bills of lading 
were to be sent direct to the defendant, and upon receipt'of the goods he 
was to remit to the plaintiffs, was not performed when the plaintiff billed 
the goods to themselves with draft attached. I t  was not a substantial 
compliance with the contract, but a wilful violation of it. The de- 
fendant had the right to insist upon such a contract, and the plaintiffs 
need not have agreed to it, but having agreed to it, they should have 
performed it. I f  the defendant's credit had become impaired and his 
dolvency seriously doubted, the plaintiffs could have refused to ship the 
goods, and should then have notified the defendant of the reason. There 
is nothing of that sort in  the case. The defendant may have thought, 
and with some reason, that if all his goods were shipped c. o. d. i t  would 
impugn his credit. and for that reason insisted as a part of the contract 
upon direct shipments. One who invokes the doctrine of sub- 
stantial performance in order to show a right to recover on a (217) 
contract, must present a case in which there has been no wilful 
omission or departure from the tsrms of the contract; he must have 
faithfully and honestly endeavored to perform it in  all particulars. 
To justify a recovery upon a contract as substantially performed, the 
omission must be the result of a mistake or inadvertence and not inten- 
tional. Elliott v. Caldwell, 9 L. R. A.? 53, and cases cited. 

I f  the evidence of the defendant is to be believed, the departure from' 
the alleged contract was intentional. H e  says: "I told them when we 
talked of the modification of this contract, and as a part of the modi- 
fication and understanding, i t  was agreed that no goods were to be . 
shipped to me with hill of lading attached. I expressly told Corbett 
th8.t I never received or had goods shipped to me with bill of lading 
attached, and I mould not receive any goods that way, and they were 
not to be shipped to me under the modified terms in any such manner, 
but bills of lading and invoices mere to be sent direct to me, and upon 
receipt of the goods I was to remit to Riley & GO., Boston, Mass." As 
the terms of the modified contract do not seem to be in  dispute, we are 
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of opinion t h a t  the  plaintiffs violated i t  when they shipped t h e  goods 
c. o. d., a n d  t h a t  t h e  defendant  was justified i n  no t  receiving them, 
a n d  that, t h e  defendant  i s  entitled t o  recover, a s  damages, t h e  difference 
between t h e  Eontract pr ice a n d  w h a t  it reasonably cost the  defendant 
on the  marke t  t o  supply t h e  yarns  which plaintiffs fai led to  supply. 

Let  there  be  a new t r i a l  upon  t h e  second and  t h i r d  issues. 

N e w  Trial .  
[&I 1 1  1 1  

HOKE, J., did not  s i t  on  t h e  hear ing  of th i s  case. 

(218) 

IN RE SHELTON'S WILL. 

(Filed 4 December, 1906.) 

Wills-Revocation-Declnratiolzs of Testator-Evidence-Handwriting-Corn- 
parison-Argument of Counsel-Exceptions-Burden of Proof as to Revoca- 
tiom-Harmless Error-Ambiguous Verdict. 

1. A cancellation, obliteration or erasure made after.the execution of a will, 
which does not in  fact destroy some portion of the material substance of 
the  will, does not constitute a revocation thereof. 

2. To constitute a valid revocation of a will within the language of Rev., see. 
3115, i t  is  essential, among other requirements, that  t h e  entire writing, 
including the  signature, should be in  the testator's handwriting, where 
it is not attested by witnesses. 

3. Declarations of the testator made, after the date of an alleged revocation 
written on the  margin of the will, tending t o  prove that  he did not write 
or execute the alleged revocation, were competent. 

4. In  a proceeding for the probate of a will, on the margin of which was 
written a n  alleged revocation by the testator, where i t  was admitted to 
be the testator's will unless i t  had been revoked by the words written on 
i ts  margin, declarations by the testator a s  to how he was going to leave 
his property, made before the date of the alleged revocation, were not 
competent. 

5. The declarations of the testator'may not be received to explain, change or 
add t o  a written will, nor can i t  he revoked by parol. 

6. While i t  was erroneous for counsel for the  propounder of a will, in  his 
argument, to  show the alleged revocatory words on the margin of the 
will t o  the jury and point out differences in  the formation of letters, etc., 
between the signature on the margin and the signature to the  will, i t  
does not constitute reversible error where the contestant failed to call 
the Court's attention to i t  and took no exception a t  the time. 

7. In  a proceeding for the  probate of a will, on the margin of which was 
written a n  alleged revocation, after the propounder offered the will and 
proved its due execution, the burden of proving that  the will had been 
legally revoked was upon the contestant. 

8. Where the Court erroneously put upon the propounder of a will the burden 
of proving that  a n  alleged revocation of a will was not genuine, the con- ' 
testant, a t  ,whose request i t  was done, cannot complain. 
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In, re  SHELTON'S WILL. 

PROCEEDING heard by Bryan, J., and a jury, of LINCOLN, wherein 
A. F. Shelton appeared as propounder for probate of a paper-writing 
as She last will of 3'. M. Shelton, who died on 25 January, 1905, and 
the administrator of the estate of F. M. Shelton appeared to contest 
the probate. 

The paper-writing executed by F. 31. Shelton in 1902 was offered in 
evidence as his mill. The following words mere written in ink on the 
margin thereof, to wit: 

"This will I this day make ~ ~ o i d  and of no effect. 16 January, 1905. 
F. N. SHELTON." 

The contention of the contestant was that said words revoked the 
paper-writing as a will. Evidence was introduced by the propounder 
and contestant. Many exceptions were taken by contestant to the ad- 
mission and exclusion of testimony, to the charge of the Court and other 
rulings of his Honor. 

The following issue was submitted to the jury: "Is the paper- 
writing propounded for probate, and every part thereof, the last will 
and testament of F. M. Shelton?" to which the jury answered ('Yes." 
Upon this verdict the Court gave judgment that the paper-writing, ex- 
cluding the words on the margin thereof, was the last will and testa- 
ment of F. M. Shelton. The caveator appeals. 

Clarhon  & Dzils, Tillett & Gzcthrie, and C. E. Childs for the pro- 
pounder, 

Rzr,@n d? Pmtoto.n for the caveator. 

RROWX, J .  We will not discuss seriatim the twenty-seven 
exceptions set out in  thq record, but will consider only such (220) 
phases of the case as m7e deem necessary. The learned counsel 
for the caveator in an able argument and carefully prepared brief has 
pointed out many alleged errors in the record, none of which are, in 
our ,opinion, sufficiently serious to warrant another trial of the issue. 
I t  is plain that the testator did not revoke the n7ill by "canceling, tear- 
ing, or obliterating the same." I t  seems to be generally held that can- 
cellation, obliteration, or erasure made after the execution of a will, 
which does not in fact destroy some portion of the material substance of 

9. In a proceeding f o r  the probate of a will, where. the usual issue was sub- 
mitted to the jury, "Is the paper-writing propounded for probate, and 
every part thereof, the last will and testament of deceased" to which the 
jury answered, "Yes," the verdict was not ambiguous because the will 
bore on its margin an alleged revocation, as the marginal words were no 
part of the will. 
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the will, does not constitute a revocation thereof. Lewis v. Lewis, 2 
Watts & S., 455; Ladd Will, GO Wis., 158; Clark v. Smith, 34 Barb. 
( N .  Y.), 140; Cardner v. Gardner, 6 5  N .  H., 230; Wolf v. Bollinger, 
62 Ill., 368; Hatter of Miller, 50 N .  Y., Nisc., 70; Howard v. Hunter, 
115 Ga., 357; Underhill on Wills, see. 229 ; Redfield on Wills, star page 
318. 

The words written on the blank margin of this will do not touch any 
part  of the mill proper. I t  is unnecessary, however, to discuss this fea- 
ture of the case, because the jury have in  effect declared that the writ- 
ing alleged to have been made by the testator purporting to revoke his 
will was not in  fact made by him. 

I t  is contended that his Honor erred i n  permitting the propounder 
to prove by Mattie Shelton the declarations of the testator made the 
day before he died, tending to prove that testator did not execute or 
write the alleged revocation and referring to and speaking of his last 
will. His  death occurred 25 January, 1905. The alleged revocation 
is dated 16 January, 1905. These declarations did not tend to explain 
the meaning of anything contained in  the writing, but only to prove 
that it was not the testator's act. To make it a valid revocation within 

the language of our statute, Kevisal, 3115, i t  is essential, among 
(221) other requirements, that the entire writing, including the signa- 

ture, should be in  the testator's handwriting, inasmuch as i t  is 
not attested by witnesses. We will not either review or undertake to 
reconcile the conflicting decisions upon the. admissibility of such evi- 
dence. I t  seems to be generally held that the declarations of a testator 
are not competent upon the question of the interpretation of the con- 
tents of his will, but as to the admissibility of declarations made by the 
testator upon the question of the factum of the will the authorities are 
divided. This Court seems long since to have aligned itself with those 
favoring the admission of such evidence, and i t  has been so classified 
by other courts. I n  Tucker v. Whitehead, 59 Niss., 594, the Supreme 
Court of that State says: "There are few questions in tha law upon 
which authorities are more hopelessly in conflict than upon the admis- 
sibility of 'declarations of a deceased testator in support or in rebuttal 
of a supposed revocation of a testamentary paper. I t  has engaged the 
attention and elicited the logic of the greatest jurists who have adorned 
the bench of this or any country. Against the admissibility of such 
evidence are to be found the names of Kent, Story, and Livingston, 
and in  favor of it those of Walmorth, Ruffin, Lumpkin, and Cooley. 
Certainly me can hope to add nothing to the strength of an argument on 
e i t h ~ r  side, which has already been exhausted by such men as these." 

To the names of the great lawyers who support the admission of such 
evidence we will add the name of Henderson, who says in Reel v. Reel, 



N. C.1 FALL TERM; 1906. 

8 N. C., 248: "To our minds, to reject the declarations of the only 
person having a vested interest and who was interested to declare the 
truth, whose fiat gave existence to the will, and whose fiat could destroy, 
and in  doing the one or the other could interfere with the rights of no 
one, involves almost an absurdity; and (with due deference to the opin- 
ions of those who have decided to the contrary, we say i t )  they 
are received, not upon the grounds of their being a part of the (222) 
res gestae, for whether they accompany an act or not, whether 
made long before or long after making the will, is entirely immaterial 
as to their competency; those circumstances only go to their weight or 
credit with the tribunal which is to try the fact, and the same tribunal 
is also to decide whether the declarations contain the truth or are de- 
ceptive, in  order to delude expectants and procure peace. The English 
books are full of cases where the declarations of the testator were re- 
ceived, and without any objection as to their competency; generally 
the question being as to their weight." 

This language is quoted by Professor Wigmore as supporting the 
admission of such evidence as one of the exceptions to the general rule 
excluding hearsay. Vol. 3, see. 1738. 

The controlling authority of this case was acknowledged in  1832 by 
this Court in an  opinion by Judge R u f i n  in the following language: 
"The admissibility of the evidence rejected in the Superior Court was, 
as a general principle a t  the conlmon law, determined in Reel  v. Reel. 
The discussion i n  that. case was full, and the decision is to be regarded 
by succeeding Judges, not only with respect, but, in my opinion, as 
Authoritative. For  this reason, I must say I do not consider that ques- 
tion open to dispute." Howell v. Barden, 14 N.  C., 443. I n  this case 
Judge R u f i n  gives very cogent reasons why the evidence should be 
received. 

The ReeZ case was again cited and approved in 1888 in Patterson v. 
TVibon, 101 N .  C., 587, by M r .  Justice Merrimon,  as follows: "The 
case of Reel  v. Reel ,  8 N.  C., 248, cited by the learned counsel for the 
appellant, has no application here. That was a contest of the will then 
in question; the purpose was not to interpret i t  and ascertain its mean- 
ing. The evidence as to what was said by the supposed testator was for 
the purpose of showing that, he did or did not execute a valid will. 
In such case, no doubt, the pertinent declarations of the testator (223) 
for proper purposes might be evidence." 

The syllabus in ReeZ v. Reel was made and published many years be- 
fore either of the cases approving it were decided, and that syllabus 
interprets the opinion as holding that declarations of a testator made 
at m y  time subsequent to the execution of a will which go to show that 
it is not his will, are admissible, and that i t  is the general principle 
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deducible from that case. Such is the interpretation placed upon it 
by .Judge Merr imon ,  and by the accurate reporter of Patterson, v. W i l -  
son, supra,  who states the law tersely and correctly when he says: 
"While under some circumstances the declarations of a testator are 
competent upon the question of the factum of the will, they are not 
competent upon the question of the interpretation of the contents of the 
will." 

I n  W a t e r m a n  v. W h i t n e y ,  11 N. Y., 165, this case ( R e e l  v. R e e l )  is 
spoken of as a leading case on this subject and as upholding the ad- 
missibility of the testator's declaration made a f t e r  the execution of the 
will in which he stated its contents to be materially different from what 
thcy were. ' Contestants offered to prove that at  various times between 
the date of the supposed will and the death of Reel he had repeatedly 
mentioned the substance. of the will left in the hands of Blackledge, and 
that according to those declarations the contents of the paper offered for 
probate were utterly variant from the will left with Blackledge. There 
were evidently two defenses set up in the Ree l  case, viz., undue influence 
and that the writing offered was not Reel's true will, but a fraud and 
imposition perpetrated by Blackledge. The declarations were offered 
in  support of the latter contention. This is shown most clearly by the 
brief of Judge Gaston, counsel for contestants, who says: "The ob- 
ject of the elridenee was to show by Reel's repeated declarations what 

he beliered to be the will he had signed, in order, with the other 
(224) facts proued, to establish a fraud." 

I n  the case before us the propounders have offered evidence, 
however strongly it may be contradicted, tending to prove that the writ- 
ing on the margin, purporting to be a revocation, is a fraud and forgery. 
To corroborate such evidence they offered the declarations of the testator 
made after the date of the writing and shortly before he died, tending to 
show that he had not revoked or destroyed his mill and that he knew 
nothing of such revocation. This evidence is offered to prove fraud in 
the factum as much so as in ReeZ's case. I n  the E v a n s  w i l l  case, 123 
N .  C., 117, Reelis case and Hotoell  v, Bardon,  supra,  are cited and ap- 
proved. I n  that case declarations of the testatrix were admitted as 
competent, although held to be insufficient, to show that the writing 
offered was not her will. 

Declarations of this kind are admitted as an exception to the general 
rule rejecting hearsay, because the testator has peculiar means of 
knowledge and niay be supposed to be without motive to speak other 
than the truth. H e  differs from a grantor in a deed, because when his 
declarations are made he has not parted with his property, but retains 
control over the subject-matter until his death, and he must be pre- 
sumed to know what disposition he has made of it. I n  S u g d e n  v. Xt. 



W. C.] ' FALL TERLU, 1906. 

Leonards, L. R. I., P. D., 154-225, Chief Justice Cockburn reasons 
strongly in favor of the admission of such evidence, as follows: "The 
testator must be taken to know the contents of the instrument he has 
executed. I f  he speaks of its provisions, he can have no niotive for 
misrepresenting them except in the rare instances in which a testator 
may have the intention of misleading by his statements respecting his 
d l .  Generally speaking, statements of this Xind are honestly made, 
and this class 'of evidence may be put on the same footing with decla- 
rations of members of a family in matters of pedigree." I n  the 
same case S i r  George Jessel, Master of Rolls, who is regarded (225) 
by Professor Wi,more as the greatest English Judge of the cen- 
tury, declares in substance that all the reasons in favor of any exception 
to the hearsay rule exist in the case of a testator declaring the contents 
of his will. Furthermore, says he: "The Court should be anxious not 
narrowly to restrict the rules of evidence, which were made for the pur- 
pose of furthering truth and justice, but guided by those great principles 
which have guided other tribunals in other countries in  admitting this 
kind of evidence generally, to admit i t  at  all events in the special case 
we have under consideration." 

We are not without support in this country. Practically the same 
kind of evidence was admitted in the following cases: C o r d y  v. Gayle, 
61 Ala., 116 ; Pntterso.n u. Ilickey, 32 Ga., 159 ; XcDonaZd v. illcDomaZd, 
142 Ind., 55 ; Xcott v. Hawk,  77 N.  W., 467 ; Xchnee v. Schnee, 61 Kan., 
643; MulZer v. MuZZer, 108 Ky., 511; Larnhies' Estate, 97 Mich., 49; 
Lane v. Hill ,  68 N. H., 275; Beadles v. Alexander, 9 Baxter, 604. I n  
the latter case the declarations of testator that he had signed a will 
were held admissible in corroboration of other evidence, as '(the decla- 
ration of the only party having a vested interest to declare the truth," . 
approving Reel v.  Reel. I n  Tynalz v. Paschal, 27 Tex., 300, declara- 
tions were received to show the execution of a will and to rebut the 
inference of a revocation. I n  Sawyer v. Smith,  8 Mich., 411, the dec- 
larations of the testatrix wkre admitted to aid the jury in determining 
whether a mutilation of a will had been made by the testatrix or by 
some other person. 

We think, so far as the administration of the law in this State is 
concerned, the question may be regarded as settled. 

This exception to the general ride prohibiting hearsay, however, does 
not make competent the testimony of the witness, Xollie Beatty, by 
wLom contestant offered to prove statements made by the testator in 
November, 1904, "as to how he was going to leave his property." 
This will was made in 1902, and there is noellegation made of (826) 
any fraud in the facturn. I t  was evidently admitted during the 
whole course of the trial to be the testator's will, unless i t  had been re- 
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voked by the words written on its margin. The case was tried on this 
theorx. The declarations to Mollie Beatty could not constitute a revo- 
cation in themselves, for that must be in  writing, and they were made 
before instead of after the date of the writing offered as a revocation. 
I t  is generally agreed that the declarations of the testator may not be 
received to explain, change or add to a written will, nor can it be re- 
voked by parol. 1 Redfield on Wills, 498. We see no view in  which 
suc'h evidence was competent on this trial. 

We have carefully considered the several exceptions to the admission 
of testimony in respect to the handwriting of the revocatory words. 
While his Honor may have erred in some instances in  his rulings relating 
thereto, yet the alleged improper testimony was so colorless and tended 
to prove or disprove so little that we regard the errors as harmless. 

The contestant assigns error because counsel for propounder in  his 
argument showed the revocatory words on the margin of the will to the 
jury and pointed out differences in the formation of letters, etc., between 
the signature on the margin and the signature to the will. This was 
erroneous, as is held in Fuller v. FOX, 101 N.  C., 119, but the contestant 
failed to call the Court's attention to i t  and took no exception at  the 
time, as the record shows. 

We have examined carefully contestant's prayers for instructions, as 
also his motions to set aside the verdict as ambiguous and for judgment 
upon the verdict as rendered, and will consider them together. 

With all deference for the learned counsel for the contestant, we 
think they have an erroneous idea about the character of the.issue, and 
the burden of proving the revocation, and having succeeded in impress- 

ing their view as to the latter upon his Honor, we think they can- 
(227) not complain of the charge to t h e  jury. When the paper-writing 

purporting to be the testator's will was offered by the propounder 
for probate he did not necessarily or in  fact offer the revocatory words 
written on the margin of the paper containing the will. H e  offered only 
the will dated 15 July, 1902. This must necessarily be so, for the revo- 
cation is no part  of the will, and had he been compelled to offer i t  as a 
part of the will, because written on the margin of the same paper, the 
effect would be to destroy the very will the propounder was offelkg for 
probate. The revocation was not a concellation technically, nor was it 
a mutilation, and, therefore, needed no explanation upon the part of the 
propounder of the will. After the propounder had offered the will and 
proved its execution as required by law, if the jury believed the evi- 
dence, he was entitled to a verdict to the effect that the paper-writing 
was the last will and testament of F. M. Shelton, unless the contestant 
could prove that i t  had been revoked. The burden of proving that the 
will had been legally revoked was as much upon contestant as i t  would 
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have been to prove undue influence, had such been the ground of con- 
test. I t  was then up to contestant to go forward with his proof and to 
offer the revocation in  evidence and to prove its execution or that it was 
all in testator's handwriting and found in a secure place, as required by 
statute. So fa r  as the record discloses, no question seems to have been 
made in the Superior Court about the security of the place, and his Hon- 
or's charge plainly relieres contestant from proving that essential fact. 

The case appears to have been tried solely upon the contested fact 
of the genuineness of the handwriting of the alleged revocation and the 
signature thereto. His  Honor charged that "If the jury find that the 
paper-writing was properly- executed, and the testator was sound in 
mind, then they should answer the issue 'Yes,' unless they further find 
that the will was revoked by the writing on the margin of the 
paper. This writing puts the burden on the propounders of (228) 
the will to account for this-and i t  is not the will of the testator, 
3'. 31. Shelton, until they do so to the satisfaction of the jury. The 
law presumes that the will is revoked. This writing on the margin is 
p?*ima facie evidence of revocation, and the propounders must rebut it." 
Thus the Court placed upon the propounders the burden to prove the 
negative facts that the revocation and signature were not in  the hand- 
writing of the testator and that i t  was not found in a secure place, and 
gave contestant the full benefit of a p&ma facie case. This relieved 
the contestant from proving at first hand any of the statutory essentials 
necessary to constitute a valid revocation, and puts the burden upon the 
propounder'to disprove them all. When he proved the will, he had to 
disprove the rel-ocation. While this is erroneous, we see no reason why 
contestant should complain, as it was done a t  his request. I t  was far  
more than he was entitled to. 

There is plainly no ambiguity in the verdict as contended by contest- 
ant. The issue is in  the form &mays submitted in  contests growing out 
of the probate of wills. I t  is contended by contestant that, as the mar- 
ginal words, "This will I this day make void and of no effect. Jan. 
16, 1905. F. 31. Shelton," were a part of the paper-writing, as intro- 
duced by propounder, the verdict was, therefore, ambiguous and unin- 
telligible. The marginal words mere not offered as any part of the will 
of the testator. The paper-writing propounded and established by the 
~ e r d i c t  as the will of F. 31. Shelton is the one dated 15 July, 1902, and 
the marginal words are no part of it. 

We have examined the record in this case with care and all the ex- 
ceptions of contestant, and r e  Xnd no error of which he has just cause 
to complain. 

No Error. 
Cited: I n  r e  Wellborn, 165 N. C., 639. 

191 
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LINEBARGER v. LINEBARGER. 

(Filed 4 December, 1906.) 

Wzlls  - Transaction w i t h  Deccased -Evidence - Declarations o f  Testator. 
Undue Influence-Declarations of Devisee-Joint Interest-Submission o f  
Special Issue-Evrdence-Sunciency-1Wental Capacity. , 

1. On an issue of devisavit  vel  non,  i t  was not competent to prove by a witness 
whose husband was one of the caveators and heirs a t  law of the testator, 
declarations of said testator offered for the purpose of showing undue 
influence, as such, witness had a n  interest in the real estate, dependent 
upon the result of the action which disqualified her under Rev., see. 
1631 (Code, 590).  

2. Upon an issue of devisavzt vel  non ,  declarations of the testator regarding 
the execution of his will indicating the state of his mind, etc., made con- 
temporaneous with or so near thereto a s  to fall within the principle of 
res  gesta?, are competent. 

3. Upon an issue of devisavit  vel  n o n  declarations of the testator regarding 
the execution of the will, tending to show undue influence, made prior to  
, the execution of the will, are competent. 

4. Upon an issue of devzsavit vel  non,  the declarations of a legatee regarding 
his own conduct, for his own benefit, cannot be used against other lega- 
tees, as they have not a joint interest. 

5. In a proceeding for the probate of a will, where there is sufficient evi- 
dence a s  to undue influence by only one of the devisees, a special issue 
may be submitted directed to the validity of the interest of such devisee. 

6. Where a special issue is  submitted directed to the undue influence exerted 
over the testator by one of the devisees, the declarations of the testator 
made prior to the execution of the will, coupled with those made by such 
devisee, are competent to be considered by the jury upon the issue thus 
presented. 

7. Upon an issue of devisavit  vel non ,  declarations of the testator made prior 
to  the execution of the will, are not sufficient to be submitted to the jury 
to  show undue influence, in the absence of evidence showing any acts of 
undue influence or any admissions thereof. 

8. In  passing upan the question a s  to  whether the will was procured by undue 
influence, the age of the testator, his  mental and physical condition, and 
other relevant facts may be considered by the jury. 

PROCEEDINGS by Carol ine Linebarger and  others against  H. D. 
(230) Linebarger and  others, heard  by  Bryan, J., and  a jury, a t  t h e  

J u l y  Term, 1906, of CATAWBA. 
Propounders, appear ing  in the  record as  plaintiffs, offered f o r  pro- 

ba te  a paper-writing purpor t ing  t o  be  t h e  last  will and  testament of 
Fred .  H .  Linebarger, deceased. Caveators, appearing as  defendants, 
filed a caveat averr ing t h a t  said paper-writing was no t  the  last  will and  
tes tan~ent  of said Fred .  H. Linebarger, fo r  t h a t  "It was obtained by t h e  
undue  influence of Caroline Linebarger, Hosea Linebarger, Marvin 
Tinebarger, and other  persons i n  the i r  behalf." Thereupon a n  issue 
was submitted, to  w i t :  "Is the  paper-writing offered f o r  probate, and  
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every part  thereof, the last will and testament of Fred. H. Linebarger, 
deceased?" The jury having responded "Ko7) to the issue, judgment 
was rendered accordingly, and propounders having noted exceptions to 
his Honor's rulings set forth in the opinion, appealed. 

R'ithe~s~oon & Witherspoon for the plaintiffs. 
W. C. Feimster, M. 31. Yount and Self B Whitelzer for the defend- 

ants. 

COKNOE, J., after stating the case: Propounders proved the execu- 
tion of the alleged mill by the subscribing witnesses thereto and that a t  
the time thereof the alleged testator was of sound mind, etc., and read 
the same. By the provisions of said paper-writing the alleged testator 
gave his entire estate, both real and personal, except several pecuniary 
legacies, to his wife, Caroline Linebarger, for life, remainder to two of 
his sons, being the youngest,. Hosea and Marvin Linebarger. He  gave 
to six of his children twenty dollars each, to one child fifteen dollars, to 
two sons forty dollars each, and to the children of two deceased daugh- 
ters one dollar each. He  named his wife and another person exehutors, 
The paper-writing was executed 27 November, 1903, and he died 
15 March, 1905. I t  was offered for probate April, 1905. (231) 

For  the purpose of showing undue influence, caveators offered 
to show the declarations made by the alleged testator before and subse- 
quent to the execution of the paper-writing, also declarations of one of 
the devisees. To the admission of this class of testimony propounders 
excepted. 

1; appeared that the alleged testator was, at  the date of the paper- 
writing, eighty-one years of age, and that ~Caroline Linebarger was his 
second wife. There was nothing in the testimony of the subscribing 
witnesses indicating mental incapacity, nor was there any evidence from 
this source showing undue influence or fraud. - 

Anlong other witnesses introduced to show declarations of the alleged 
testator was ;\Im. Susan Linebarger, wife of one of the caveators. Pro- 
pounders objected to her competency to testify to declarations of the 
alleged testator, because of see. 1631, Rev. (Code, 590). I t  is clear 
that if the careators succeeded in their contention, the husband of the 
witness. as one of the heirs at law. became the owner of an undivided 
interest in the real estate. I t  is well settled by a number of decisions 
that the wife immediately upon the seizin, either in law or deed of the 
husband, becomes entitled to "an inchoate right of dower or estate in 
the land" of her husband. Gatewood v. Tomlinson, 113 N.  C., 312; 
Gore v. Townsend, 105 N .  C., 228 (8 L. R. 9.) 443) ; Trust Co. v. Ben- 
bow, 135 N .  C., 303. She therefore had an interest in the property de- 
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The declarations of the testator fall within three classes and 
(232) their admissibility depend upon different principles and excep- 

tions. Caveators proposed to show declarations which it is 
claimed tend to show undue influence made prior to the execution of the 
paper-writing. 

Mrs. Kale testified that prior to the death of her first husband, which 
was two years before the death of Mr. Linebarger, he said in her pres- 
ence that he wanted the law to make his will, each child to have his 
part; that he did not intend to make a will unless "they all" persuaded 
him to do so. 

Mr. Gant testified that during the month of April, 1900, while at 
Mr. Linebarger's house, he said that "he didn't see much pleasure; that . 
they ierrified him day and night; he saw no peace." Witness asked 
him, Who?. He said, "Ma and Hosea, to make a will to Hosea and 
Ma." That he had heard Mr. Linebarger say repeatedly that he 
wanted his property divided equally among his children. That in 1901 
he had another conversation with Mr. Linebarger in which he com- 
plained of the conduct of Hosea and his wife, to whom he referred as 
"Ma." 

One Helderman testified that, at some date not fixed; but which by 
reference to certain matters of public history we may fix at some time 
during the year 1903, Mr. Linebarger said to him that "Hosea and his 
last children wanted him to make a will, but he said lie wanted all his 
children to fare alike when he was dead and gone." , 

One Monroe Gordon testified that some time during the year 1903 
Mr. Linebarger said to him that his wife wanted him to make a will to 
her and her two boys, but that he was not going to do that; that he 
could not eat, sleep, and work; that he could not live many years. 

The only evidence of declarations made subsequent to the execution 
of the paper-writing were those testified to by Mrs. Susan Line- 

(233) barger. We find no testimony showing any acts on the part of 
propounders or any other person of undue influence or fraud. 

That the declarations of the testator regarding the execution o.f his 
will indicating the state of his mind, etc., made contemporaneous with 
or so near thereto as to fall within the principle of res gestle are com- 
petent in an issue of devisavit vel non, is well settled. 1 Redf. on 
Wills, 542. I n  Shailer v. Bumstead, 99 Mass., 112, Colt, J., says: "It 

pendent upon the result of the controversy and, under the ruling in 
Pepp'er v. Broughtofi, 80 N. C., 251, was incompetent. The exception 
to the admission of her testimony must be sustained. This ruling would 
result in a new trial; as, however, other exceptions are made in the 
record, and will probably arise in another trial, it is our duty to dispose 
of them at this time.' 

- 
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is always liable to be impeached by any competent evidence that i t  was 
never executed with the required formality, was not the act of one pos- 
sessed of testamentary capacity, or was obtained by such fraud or 
undue influence as to subvert the real intentions and will of the maker. 
The declarations of the testator accompanying the act must always be 
resorted to as the most satisfactory evidence to sustain or defend the 
will whenever this issue is presented." 

I n  so fa r  as the declarations tend to show undue influence, we think 
that they are competent. While the authorities respecting the extent to 
and purpose for which such declarations may be admitted are not uni- 
form, we think that, at  least in this State, those offered here were compe- 
tent. 1 Green. (16 Ed.), 760. 

Eliminating the testimony of Mrs. Susan Linebarger, we find no 
evidence of declarations made subsequent to the execution of the paper- 
writing. This relieves us from the discussion of the much vexed question 
as to the extent to and purpose for which such declarations are admis- 
sible i n  this State under the rulings in  Reel v. Reel, 8 N. C., 248, and 
Hozoe71 v. Bardan, 14 N.  C., 442. Interesting discussions of these cases 
as related to the current of authority upon this question will be found 
in #hailer v. Rumstead, supra; Waterw~an v. Whitney, 11 N. Y., 157; 
Ia  re Hess's Will, 48 Minn., 504 (S. c., 31 Am. St., 665, and notes) ; 
Meeker c. Boylnn, 28 N. J .  L., 274 (289) ; Jachson v. Kaiffen, 
2 Johns, 31 ( 3  Am. Dec., 393, and notes). (234) 

Caveators proposed to show declarations of Hosea Linebarger 
made prior and subsequent to the execution of the paper-writing, tending 
to show undue influence by him. There was no declaration regarding 
any act done by said Hosea. The exception to this testimony presents a 
difficult question. I t  is elementary leaEning that a party's declarations 
against his own interest, or those claiming under him, are always com- 
petent, this being one of the settled exceptions to the hearsay rule. It 
is equally well settled that, when the person whose declarations are 
sought to be shown, is alive, they are not competent against strangers, 
or those claiming a common but not joint interest. That persons tak- 
ing a derise, or bequest, in  a will have a community of interest, but not 
a joint interest, is well. settled. "Upon the question whether a declara- 
tion of a legatee made after the execution of a wiII is admissible to show 
that i t  was procu'red by undue influence, there is a conflict of authority. 
The majority of the cases reject such evidence, reasoning, on general 
principles, that no one should be concluded by unauthorized statements 
of others with whom hc is in no way associated or identified in interest. 
The admission of a legatee is evidence against the will where he is the 
sole beneficiary under it. But the interests of legatees under a will are 
several, not joint. Each claims independently of the others, and his 
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- 

interest should not be affected by the acts or declarations of the other 
legatees." 1 Underhill on Wills, 163. The question is presented and 
discussed in Shai le~  v. Bumstead, sup9.a.  h he admissions of a party 
to the record against his interests are, as a general rule, competent 
against him; and this rule applies to all cases d e r e  there is an interest 
in the suit, although other joint parties in interest may be injuriously 

aikcted. But i t  does not apply to cases where there are other 
(2353 parties to be affected, who have not a joint interest, or do not 

stand in some relation of privity to the party whose admission 
is relied upon. h mere community of interest is not sufficient. Dev- 
isees and legatees have not that joint interest in the will which mill 
make the admission of one admissible against the other legatees. 
* * * The separate admissions of each made after the act, that the 
mill was procured by their joint acts of fraud or undue iduence, cannot 
be .permitted to prejudice the other. Such statements are only admissi- 
ble when they are made during the prosecution of the joint enterprise. 
Admitting, for the present, that any interest in a will obtained by 
undue influence cannot be held by third persons, however innocent of 
the fraud, and that the gift must be taken tainted with the fraud of the 
person procuring it, still it by no means follows that the interest of the 
other innocent legatees should be liable to be divested by the subse- 
quefit statements of the parties procuring the will. Such a rule would 
violate all sense of right, and is not sustained by the decisions. The 
admissions of a Iegatee made prior to the date of the execution are re- 
jected for the reason that, if made before he becomes a legatee, they 
are not declarations against his interest.'' 1 Underhill on Wills, 163. 

Of course,' if there be a conspiracy, or the undue influence be either 
the result of a common design'or be committed jointly or i n  concert, 
the acts and declarations of the parties engaging therein would be 
admissible in the same way and to the same extent as in  other like 
cases. 

I n  Gash v. Johnson, 28 N. C., 289, the question came up in  a rather 
peculiar way, and while in the opinion the Court expressly says that the 
declaration of one of the legatees in regard to undue irifluence is not 
competent against the others, i t  is decided that, because he was not a 
party to the record, the will being propounded by the executor alone, 
snch evidence is immaterial to affect his rights as devisee. I n  that case 

the contest mas between the executor, who alone propounded the 
(236) will in common form, and the caveators. 

I t  would seem from the decision in McRainy v. Clark, 4 N. C., . 
698, that the declarations of one of the legatees or devisees are compe- 
tent as against himself. The usual and statutory method. of proceed- 
ing in this State. when a caveat is filed, is to summon all persons in in- 

196 
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terest to make themselves parties. Rev., 3136. It is suggested by 
Judge Daniel in  Gash u. Johnson, supra, that the Court should direct 
that a special issue be drawn "for the jury to find" whether the paper- 
writing propounded, or any part thereof, and if any, which part, is the 
last will and testament of the testator. I t  may be that, under an issue 
so drawn, the declarations of one or more of the legatees could be re- 
ceived as against the interest of such legatee when such declarations 
affected the validity of the legacy or devise made to such declarant. 
That there are practical difficulties in the application of this rule is 
apparent. We are impressed with the views of Mr. Justice Craig, 
expressed in ~WclMillan v. ~UcDil l ,  110 Ill., 47 : "In the case under 
cohsideration, the Court, in deciding the question, admitted the decli- 
rations only as against the party who made them; but this did not re- 
lieve the evidence of its injurious effect. The evidence was admitted 
upon the issue involved in the case. I t  was incompetent as against the 
other defendants, and as i t  could not affect the issue without affecting 
the other defendants, it mas, in  our judgment, incompetent to go to the 
jury on the issue involved. I f  the interest of the devisees had been 
joint, the e~idence might have been admitted against all of them, as me 
Lnderstand i t  to be a rule of evidence where the parties have a joint 
interest i n  the matter in suit, an admission made by one is in  general 
competent evidence against all. But here the devisees did not have a 
joint interest under the will, but they had separate interests in  one 
subject-the validity of the will, as held in Dietrich V. Dietrich, supra. 
I f  this mas a case where a judgment could be rendered against 
one of the defendants without affecting the rights of the others, (237) 
there might be some ground for admitting in  evidence the decla- 
rations as &gainst the defendant who made them; but such is not the 
case. The only .question here is as to the validity of the will, and 
testimony which defeats one defendant-one devisee-defeats all, and a 
judgment against one necessarily defeats all. While it might be 
proper to defeat a will on the admissions of a party who was a soIe 
devisee, i t  would be manifestly unjust, where there are several devisees, 
to suffer the rights of all to be concluded and swept away by the admis- 
sions of one, and these admissions made in their absence and without 

'their knowledge or sanction. If the admissions here could have gone to 
the jury m d  affected the rights of none but the one making them, no 
error would have been committed; but such mas not the case. The ad- 
missions, notwithstanding the' ruling of the Court, went to the issue 
clevisccvif vel non, in  which all the devisees mere equally interested." 

Tt is true that the declaration oRered in that case was that the testa- 
tor mas mentally incompetent. I t  may be that a distinction exists 
between declarations of this character, which go to the validity of the 
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entire will, and those amounting to admissions that the declarant who 
has a legacy or devise, under the will, admitted that he had exerted 
undue influence or practised a fraud upon the testator. There is xiot a 
scintilla of evidence in this record that Marvin ever spoke to his father, 
to his mother, or to Hosea, in regard to the will. H e  denies that he 
did so, and no one contradicts him. He  expressly says that Marvin had 
not done so. There is no evidence, other than Mr. Linebarger's decla- 
rations before the will was made, that Mrs. Caroline Linebarger had 
talked with her husband in regard to his will. I t  would therefore be 
manifestly unjust that Hosea's declarations regarding his own conduct, 
for his own benefit, should be used against them. 

Excluding the declarations of Hosea and of Mrs. Susan Line- 
(235) barger, we are of the opinion that, measured by the star~dard 

applied by this Court in Lee v. Vi7illiams, 111 N .  C., 200, there is 
not sufficient evidence to be submitted to the jury to show undue influ- 
ence as against Nrs. Linebarger and Marvin. The declarations are not 
inconsistent with the final determination of Nr .  Linebarger to make the 
will as we find it. He  said that i t  was hard to make a will; that he 
 anted the law to make his will. That he would not make a mi11 unless 
they persuaded him. That they terrified hini day and night; that he 
saw no peace. This was in April, 1900; whereas, he did not make a 
will until November, 1903. That he wanted his property divided 
equally between his children; that his first wife's children were as near 
to him as his second and it was a hard thing to have to do. Monroe 
Goodson says that he said: ('I want my land to go to my first chaps." 
That they, meaning Hosea, would curse him. That was Hosea. H e  
didn't say the old lady cursed him or that Narvin did so. His land was 
worth about $2,000, and he had, i t  appears, about $1,200 in'money. 

His  Honor instructed the jury that if they found that the paper-writ- 
ing was executed as testified to by the witnesses to it, they would answer 
the issue "Yes." unless they found from the evidence by the caveators, 
first, that undue influence was in fact exerted; second, that i t  was suc- 
cessful in subverting and controlling the will of the testator. I n  re- 
gard to the declarations, he said that they afforded no substantive proof 
of undue influence and were not admitted for that purpose, and before 
the caveators could recover it was necessary that they should prove that 
undue influence was in fact actually exerted upon the testator by other 
evidence than his own declarations. This instruction was correct and is 
sustained by the authoribies and the reason of the thing. Irz re Hess's 
Will, su.nra. - 

I t  would be an exceedingly dangerous innovation upon the 
(289) statute which requires a will to be executed according to the 

formalities prescribed, to permit it to be set aside upon mere 
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declarations of the testator in  regard to undue influence, unaccom- 
panied by any act on the part of any person. Measured by the stand- 
ard laid down by his Honor, we think that he should have instructed 
the jury that there was no evidence upon which they could find against 
the will as to Mrs. Linebarger and Marvin. We can see no reason why 
a special issue may not be submitted to the jury, as suggest&d in  Gash 
V. Johnson, supra, directed to the interest of Hosea. I n  that event, as 
we have seen, the declarations of the testator made prior to the execu- 
tion of the will, coupled with those of Hosea, would be competent to be 
considered by the jury on the issue thus presented. 

The propounders excepted to certain parts of his Honor's charge in 
regard to insanity. While we find no suggestion of insanity, either 
in  the caveat or the evidence, in passing upon the question as to 
whether the will was procured by the undue influence of Hosea, the age 
of the testator, his mental and physical condition and other relevant 
facts would be competent to be considered by the jury. 
, The propounders attempted to raise the question that there was no 

evidence to be submitted to the jury by a motion for judgment of non 
obstanfe veredicto. This was not the proper motion. His  Hoaor 
could not have rendered judgment notwithstanding the verdict. I t  is 
evident, however, that it was their purpose to move for  judgment upon 
the whole evidence. 

We are of .the opinion that as to Caroline and Marvin ~inebarger ,  
eliminating the incompetent testimony, the motion should have been 
allowed. The cause should be remanded for a new trial, in  accordance 
with the principles announced herein. 

New Trial. 
HOKE, J., concurs in  result. 
Cited: In re Fowler, 156 N. C?., 342; Ib., 159 N. C., 207; I n  re 

Patrick's Will, 162 N.  C., 520. 

GAITHER v. CARPENTER. 
(240) 

(Filed 4 ~ebember, 1906.) 

Case on Appeal-Appellee's Exceptions-Duty of Appellant-Malicious Prose- 
cution-Evidence of DeliberaJions of Jury-Harmless Error-Malice-In- 
structions-Contentions of Parttes-Charge Taken to Jury-room. 

1. Where the Court adopts the "appellant's case as amended by the appellee's 
exceptions" it is the duty of the apellant to have the case, as thus modi- 
fied, redrafted and submitted to the Judge for signature. When he does 
not do this, but merely sends up his case with the appellee's exceptions 
and Judge's order, there is strictly no "case settled," and the Court in its 
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discretion (there being no errors upon the face of the record) may, ex 
mero motu, either affirm the judgment or remand the case. 

2. Where the counsel do not agree upon the case on appeal, only the "case 
settled" by the Judge should come up in the record. 

3. The "case on appeal" should contain such incidents of the trial as were 
duly excepted to. 

4. In an action for malicious prosecution, evidence of a member of the jury 
in  the criminal trial that t i e  jury were "out a considerable time" and a t  
first stood "seven for acquittal and five for conviction" was irrelevant, 
and should have been excluded, but this Court cannot see that  i ts  admis- 
sion was prejudicial or reversible error in this case. 

5. An instruction that to constitute malicious prosecution there must be 
want of probable cause and malice was correct. 

6. In an action for malicious prosecution, the plaintiff cannot complain of the 
definition of malice a s  "a disposition to  do the person prosecuted a wrong 
without legal* excuse." 

7. If a party wished fuller instructions upon any phase of the evidence than 
those given, i t  was his duty to have presented them by prayers for special 
instructions, and in the absence of such prayers he cannot complain that  
any of his contentions were not presented to the jury. 

8. The Court properly permitted the jury to carry the charge with them on 
retiring to  the jury-room, at  the request of one of the jurors. 

9. Where the charge of the Court was taken to the jury-room on retirement, 
but by oversight the special prayers asked by appellant and given were 
not also handed to the jury, . this  does not constitute error, where his 
counsel were present in the court-room and did not then, or a t  any time 
before verdict, call the matter to the attention of the Court. 

ACTION by  A. S. Gai ther  by  h i s  next  f r iend against P. 0 .  Carpenter,  
heard  b y  Cooke, J., a n d  a jury, a t  t h e  M a y  Te im,  1906, of CATAWBA. 

T h e  plaintiff had  been t r ied f o r  larceny of a watch, a n d  acquitted. 
T h i s  is  a n  action against  the  prosecutor f o r  malicious prosecution. 
Verdict  a n d  judgment f o r  defendant ;  appeal  by plaintiff. 

Cline & Mebane and  T .  M.  Hufharn f o r  the  plaintiff.  
mr. C. Feirrzster, Self & TVhite~aer a n d  M .  H .  Yount f o r  t h e  defend- 

ant .  

CLARK, C. J. TO t2;e case on appeal  tendered b y  appellant, the  appel- 
lee offered exceptions. T h e  Cour t  adopted t h e  "appellant's case a s  
amended b y  appellee's exceptions," a n d  the mat te r  comes u p  t o  th i s  
Cour t  i n  t h a t  shape, leaving this C o u r t  to  incorporate t h e  amendments. 
T h i s  practice cannot be tolerated. It i s  "the du ty  of the  appellant to  
have t h e  case as  thus modified redraf ted and  submitted to  t h e  J u d g e  f o r  
signature. W h e n  h e  does not  do this,  b u t  merely sends u p  t h e  appel- 

. lant ' s  case w i t h  t h e  appellee's exceptions a n d  Judge's order, there is  
strictly n o  'case settled,' and  the  Cour t  i n  i t s  discretion (there being n o  
errors  upon  t h e  face of t h e  record) may ,  rs mero motu, either affirm t h e  
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judgment or remand the case." Mitchell v. Tedder, 107 N.  C., 358; 
II inton v. Greenleaf, 115 N.  C., 5 ;  State v. King,  119 N.  C., 910. When 
counsel do not agree upon a case, only the "case settled" by the Judge 
should come up in the record. No part  of the tentative cases of counsel, 
on either side, should come up, save as they appear in the re- 
drafted case signed by the Court. 8. v.  Dewey, 139 N.  C., 857. (242) 
The "case on appeal" should contain such incidents of the trial 
as were duly excepted to. What those incidents were is a matter which, 
if not agreed upon by counsel, must be "settled" by the trial Judge, and 
cannot be determined by this Court. 

A member of the jury in the criminal trial having testified as to the 
evidence of the defendant when prosecuting the criminal action, mas 
allowed to state, over the plaintiff's exception, that the jury in that case 
were "out a considerable time" and at first stood ('seven for acquittal 
and five for conviction." We do not approve of the admission of such 
evidence. As the jury, on full deliberation, acquitted, this is of more 
value than its'first tentative vote. The evidence was irrelevant and 
should have been excluded, but Ire cannot see that its admission was 
prejudicial or reversible error in this case. 

His IIonor charged the jury that to constitute malicious prosecution 
there must be want of probable cause and malice. This was correct. 
Rirkham v. Coe, 46 N.  C., 423 ; R. R. v. Hardware Co., ante; ibid., 138 
N.  C., 174. Xor could the plaintiff complain of the definition of malice 
--"a disposition to do the person prosecuted a wrong without legal ex- 
cuse." I n  R. R. v. Hardware go., 138 N.  C., 180, i t  was defined to be 
a "wrongful act intentionally done without just cause or excuse." Nor 
could the plaintiff complain that any of its contentions were not pre- 
sented to the jury. I f  he wished fiiller instructions upon any phase of 
the evidence it was his duty to have presented them by prayers for 
special instructions. Patterson TI. Mills, 121 N. C., 258, and cases there 
cited. 

As the jury were about to retire, one of the jurors asked the Judge to 
be allowed to carry the charge to the jury-room with them. This the 
Judge properly did, for though not within the very language of 
Revisal, 537, it could not be erroneous in view of that statute. (243) 
Unintentionally, by some oversight, the special prayers asked by 
the plaintiff, and which had been given, were not also handed to the 
jury. I t  does not appear what they mere cor that the failnre to hand 
them to the jury worked any prejudice to the plaintiff. They are not 
set out so that we might see. I t  is not contended that they contradicted 
the charge in any way. I f  they were material, the jury would probably 
have sent back for them, for they had been read in the hearing of the 
jury. Besides, the plaintiff's counsel were present in the court-room 
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and did not then or  a t  any time before verdict call the  matter to the 
attention of the  Court-who would doubtless gladly have corrected the 
oversight-nor make any exception. "Exceptions to the  evidence and to 
all matters occurring on the trial, except the charge of the Court, must 
be noted at the time." Rev., 554 ( 2 ) .  "If not, they are waived." 
Taylor v. Plummer, 105 N. C., 57 (often affirmed), citing 8. v. Bal- 
lard, $9 N .  C., 627; Xcott v. Greefi, 89 N. C., 278; Alley v. Howell, 141 
N. C., 116. 

"It  is the policy of the law to encourage citizens of the country in  
their efforts to bring public offenders to the notice of the Court to the 
end that  they may be regularly put on trial. Hence, one who institutes 
proceedings for  that  purpose is i n  some measure protected, and he  does 
not e'xpose himseIf to a n  action merely by acting without probable 
cause. It must ahpear also that  h e  acted from malice." Kirkham v. 
Coe, 46 N. C., 429. The jury have found that  the defendant acted 
without malice and, from the evidence doubtless, that  he  had probable 
cause also. Actions of this kind are not favored by thi! law imless op- 
pression and malice is shown. 

N o  Error. 

HOKE, J., did not sit on the hearing of this case. 

Cited: Far=ris v. R. R.. 161 N. C., 492; ' s .  v. Bailey, 162 N. C.,  584. 

(244) 
SHEPARD v. TELEGRAPH COMPANY. 

(Filed 4 December, 1906.) 

Telegrams -Delay in Delivery -Presumption of Negligence - Burden of 
Proof-Mental Anguish-Elements of Damage-Jurors' Own Feelings-EvC 
dence-Presumption of Mental Anguish--Proof in Aid of Presumption. 

1. In an action to recover damages for delay in the delivery of a message, the 
Court charged the jury, "The message not having been delivered until a 
week afterwards, the law presumes negligence on the part of the defend- 
ant company, but it is not such a presumption as couId not be rebutted. 
But it requires proof on the part of the defendant by the greater weight 
of the evidence that i t  did exercise due care in the effort to deliver the 
message." The first paragraph was correct, the latter incorrect. 

2. The party who has not the burden of the issue is not bound to disprove the 
actor's case by a preponderance of the evidence, for the actor must fail 
if, upon the whole evidence, he does not have a preponderance, no matter 
whether it is because the weight of evidence is with the other party or 
because the scales are equally balanced. 

3. In an action to recover damages for mental anguish on account of the 
delay in the delivery of a telegram, an instruction on the issue of dam- 
ages that the jury had "a right to take into consideration their own feel- 
ings" was erroneous, as a jury has no right to do more than give the 
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SHEPARD 'u. TEL. Co. 

plaintiff recompense for the anguish he saffered from the negligence of 
the defendant-the amount to be determined, not by their own feeling$, 
but by the evidence. 

4. It was competent for the plaintiff to testify that he was greatly grieved 
and it almost killed him because he could not be at his father's deathbed 
and funeral. 

5. The fact that mental anguish is presumed where close relationship exists, 
does not exclude the more direct proof by the plaintiff's own testimony. 

ACTION by D. M. Shepard against Western Union Telegraph Coni- 
pany, heard by Justice, J:, and a jury, at  the May Term, 1906, of HEN- 
DERSON. From a judgment for plaintiff the defendant appealed. 

Holmes &2 Valentine and B. A. Jones for,the plaintiff. (245) 
Merrick & Barnard for the defendant. 

CLARE, C. J. The Court charged the jury: "The message not hav- 
ing been delivered until a week afterwards, the law presumes negligence 
on the part of the defendant company, but it is not such a presumption 
as could not be rebutted. But i t  requires proof on the part of the de- 
fendant by the greater weight of the evidence that it did exercise due 
care in the effort to deliver the message." The first paragraph was cor- 
rect, the latter incorrect. 

The burden of the issue as to negligence was upon the plaintiff. I f  
no evidence had been offered in  rebuttal, the Court might have told the 
jury that if they believed the evidence, to answer that issue ('Yes." But 
when evidence was offered in rebuttal it mas not incumbent upon the 
defendant to prove i t  by a preponderance of testimony, but upon all the 
testimony it was the duty of the plaintiff to satisfy the jury by a pre- 
ponderance of the evidence that the defendant was guilty of negligence. 
This has been recently discussed. Board of Education v. Makely. 139 
N: C., 35, citing a very apposite passage from 1 Elliott Ev., sec. 139 : 

'(The burden of the issue, that is, the burden of proof, in  the sense of 
ultimdely proving or establishing the issue or case of the party upon 
whom such burden rests, as distinguished from the burden or duty of 
going forward and producing evidence, never shifts, but the burden or 
duty of proceeding or going forward often does shift from one party to 
the other, and sometimes back again. Thus, when the actor has gone 
f 0 r ~ ~ l . d  and made a prima facie case, the other party is cdmpelled in 
turn to go forward or lose his case, and in this sense the burden shifts 
to him. So the burden of going forward may, as to some particular 
matter, shift again to the first party in response to the call of a prima 
facie case or presumption in  favor of the second party. But the party 
rnho has not the burden of the issue is not bound to disprove 
the actor's case by a preponderance of the evidence, for the actor (246: 

203 
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must fail if, upon the whole evidence, he  does not have a preponder- 
ance, no matter whether i t  is because the weight of evidence is with the 
other party or because the scales are equally balanced." - I n  criminal cases, when a homicide with a deadly weapon is proved 
or admitted, there is a presumption of law that the killing is murder, 
and the burden is on the prisoner to prove all matter in mitigation or 
excuse to the satisfaction of the jury, S. v. Matthews, 142 N.  C., 621; 
and when a totally independent defense is set up, as insanity, which is 
really another issue, S. V .  Naywood, 94 N.  C., 847, the burden of that 
issue is on the prisoner. But the burden of the issue as to the guilt of 
the prisoner, except where the l%w raises a presumption of law as dis- 
tinguished from a presuqt,ion of fact, remains on the State through- 
out, and when evidence is offered to rebut the presumption ,of fact raised 
by the evidence, the burden is still on the State to satisfy the jury of the 
guilt of the prisoner upon the whole evidence. Notably, when the pris- 
oner offers proof of an alibi, for example, which goes to the proof of 
the act. S. v. Josey, 64 N.  C., 56. 

Nor can we approve his Honor's instruction that the jury had "a 
right to take into consideration their own feelings." I f  this was cor- 
rect, damages would depend not upon evidence, but upon the difference 
i n  the feelings of the individuals composing a jury. A jury has no 
right to do more than give the plaintiff a fair recompense for the an- 
guish he suffered from the negligence of the defendant, the amount to be 
determined, not by their own feelings, but by the evidence.. Cashion 
v. Tel.  Co., 124 N.  C., 459. 

The plaintiff testified that he was greatly grieved and i t  almost killed 
him because he could not be a t  his father's deathbed and funeral. This 

evidence was competent. I t  is true that where close relationship 
(247) exists mental anguish is presumed, but this does not exclude the 

more direct proof by the plaintiff's own testimony. I n  Thomp- 
son v. Tel. Co., 107 N.  C., 456, a similar exception was said to be "with- 
out merit." See, also, Hunter  v. TeZ. Co., 135 N.  C., 465, where i t  is 
said that mental anguish "is a matter of proof, and may be inferred 
from all the surrounding circumstances, as well as the personal testi- 
mony of the plaintiff." I n  Harrison v. Tel.  CO., ante, 147, Brown, J., 
says that "the condition of the mind is as susceptible of proof as the 
state of the digestion, and can be proved by the personal testimony of 
the sufferer." Rut for above errors in  the charge there must be a 

New Trial. 

Cited: H e l m  v. Teb. Co., post, 3 9 5 ;  Winslow c. Hardwood Co., 147 
N. C., 277; Cox v. R. R., 149 N. C., 119; L a m k g  v. TeZ. Co., 155 N. 
C., 345; Brock v. Ins. Co., 156 N. C., 116. 
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. IN RE WITTKOWSKY'S LAND. 
(248 

(Filed 4 December, 1906.) 

Highways-Eminent Domain-Commencement. of Legal Proceedings-Notice 
-Assessment of Damages-Limitation op Action-Appeal-Practice. 

1. A notice by Township Trustees to a landowner that they had condemned 
a strip of his land to widen the public highway was not the beginning of 
legal proceedings, under Laws 1901, ch. 50, see. 5, as  amended by Laws 
1905, ch. 770, sec. 1 ( 2 ) ,  where the taking was under the right of eminent 
domain and was not contested. 

2. In a proceeding by a landowner under Laws 1901, ch. 50, see. 5, as amended 
by Laws 1905, ch. 770, sec. 1 ( 2 ) ,  to assess damages for land taken for 
highway purposes, notice of the proceeding is required to be given to the 
Township Trustees and County Commissioners under the "law of the 
land." 

3. Laws 1901, ch. 50, sec. 5, as amended by Laws 1905, ch. 770, sec. 1 (2), pro- 
viding that any person aggrieved may within six months after a change 
of road, or a new road has been opened and completed, apply for a jury 
to assess damages, means that the proceeding shall be begun "within," 
i. e., "not later than" six months after the road has been changed o r  the 
new road,opened and completed. 

4. When a case is before the Judge on appeal, it is optional with him to try 
it or remand to the Clerk with instructions. 

SPECIAL PROCEEDINGS for condemnatiop of land of S. Wittkowsky, 
heard by Peebles, J., on appeal from the Clerk, at; the July Term, 1906, 
of MECELENBURG. 

On 15 March, 1906, the Board of Trustees of Charlotte Township 
notified S. Wittkowsky that they had condemned a strip of his Iand to 
widen the public highway. On 23 March, 1906, he applied to the Clerk 
of Court to appoint a jury of five men to assess his damages. On 24 
March, 1906, the Clerk appointed the jury, who were summoned by the 
Sheriff, and assessed the damages a t  $2,000. The application to the 
Clerk, the appointment of the jury, their summons by the Sheriff, their 
meeting and assessment, were all without notice either to the Board of 
Township Trustees or to the County Commissioners, whose first knowl- 
edge of the proceeding to  assess damages was a notice from the Clerk, 
on 17 April, that the counsel for Wittkowsky had moved for judgment 
for $2,000 damages assessed by the jury. The Board of Township 
Trustees-moved to dismiss the proceeding because prematurely brought. 
This motion was allowed, and Wittkowsky appealed. The Judge re- 
manded the proceedings to the Clerk, with directions to issue notice to 
Township Trustees and County Commissioners of the application for 
appointmerit of a jury, which shall he composed of new men, nope of 
whom have already acted in  this case; that said jury when appointed 
shall procure from the Township Trustees a map of the land Eon- 
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In, re WITTKOWSEY'S LAND. 

demned and shall appoint a time and place for assessment of damages, 
giving due notice of time and place to the Township Trustees and 
County Commissioners as well as to the petitioner, and after hearing all 

the parties and the evidence offered, make report of their assess- 
(249) ment of damages to the Clerk. Wittkowsky appealed. 

Brevard Nixoil., and J .  D. McCall for appellant. 
Burwell & Cansler and R. 8. Hutchinson for Township Trustees. 

CLARK, C. J. This was a proceeding under Laws 1901, ch. 50, sec. 
5, as amended by Laws 1905, ch. 770, sec. 1 (2). The notice to Witt- 
kowsky that the strip of his land had been taken for public purposes 
was not the beginning of legal proceedings. The "taking" was under the 
right of eminent domain and was not contested. The above-quoted 
section provided that any person aggrieved "may within six months 
after said change of road, or new road has been opened and completed, 
apply to the Clerk of the Superior Court, who shall appoint a jury to 
consist of five freeholders to assess the damages." This was the begin- 
ning of these proceedings, whose object was solely to assess damages. 

I t  is true that the statute does not in  terms require that notice of the 
proceeding should be given to the Township Trustees and County Com- 
missioners, but that is required under the "law of the landv-that gen- 
eral law "which proceeds upon inquiry and renders judgment only after 
trial." I n  Gamble v. McCrady, 75 N.  C., 509, it was held that an as- 
sessment of damages was void for want of notice, though no notice was 
required by the statute under which those proceedings were had. That 
a notice must be given, as of right, is recognized. 8. v .  Jones, 139 N .  
C., 618. 

The Clerk, on motion, dismissed the proceeding as premature- 
doubtless on the ground that the statute provides that the land-owner 
must institute this proceeding "within six months after said change of 
road or new road has been opened and completed." But this, we think, 
means simply that the proceeding to assess 'damages shall be begun 

"within," i. e., "not later than" six months after the road has 
(250) been changed or the new road has been opened and completed. 

I t  was error, therefore, to dismiss the proceeding. 
I 

We think his Honor took the correct view in  remanding the proceed- 
ing to the Clerk with directions to give notice to the Township Trustees 
and County Commissioners, that they may be represented when the 
jury of five men are selected and that said j-ury must give notice and 
hear all parties before assessment of damages. This report will be sub- 
ject to action of the Clerk upon exceptions and an appeal therefrom. 

The case being before the Judge on appeal, i t  was optional with him 
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t o  try it o r  remand t o  the  Clerk wi th  instructions. Martin V .  Brbcoe, 
ante. A s  t h e  notices, if given before the  Judge,  would have  carried 
the  case over to t h e  next term, t h e  course taken w a s  preferable, espe- 
cially a s  t h e  j u r y  appointed by  the  Clerk will  have  a better opportuni ty 
to  view t h e  premises. 

Affirmed. 
-- 

(251) 
MORRISON v. MINING COMPANY. 

(Piled 4 Decekber, 1906).  

Parties-Right to Withdraw-Lien for Services-Attachment-Lien-Services 
of Agent-Special Contract-Quantum Meruit. 

1. Where a n  action for services rendered was brought by attachment 
and without personal service against parties who owned no interest 
in  the land attached, but the real owners a t  their own request upon 
their verified petition were made parties defendant, the Court properly 
denied their motion, made a t  a subsequent term, to be allowed to 
withdraw from the case, especially as  an allegation in the petition . 
which constituted the basis of plaintiff's cause of action had been 
admitted by plaintiff in  his reply. 

2. Plaintiff's services, consisting in  looking after mining property, pay- 
ing the taxes and listing i t  and keeping trespassers off, constitute no 
lien on the property which followed it into a purchaser's hands, and 
where plaintiff had no personal claim against such purchaser, who ac- 
quired his interest after the suit had been commenced, the motion to 
nonsuit as  to the latter should have been allowed. 

3. An attachment on land is void and constitutes no lien where the defend- 
ants  named in the attachment had parted with their title before the 
attachment was issued. 

4. In  an action to recover the value of services rendered, where i t  was ad- 
mitted that  plaintiff was defendant's agent in  caring for his property, 
and there being proof of services performed and knowingly received, 
and of their value, the law implies a promise by defendant to pay a 
fair and reasonable compensation therefor, and i t  was not necessary 
for plaintiff to allege or prove a special contract for the payment of 
his services. 

ACTION b y  W. H. Morrison, administrator  of J. A. Seals, against 
N e w  H a v e n  a i d  Wilkerson N i n i n g  Company a n d  others, heard  b y  
Cooke, J., a n d  a jury, a t  the  August  Term,  11906, of BURKE. 

T h i s  action was commenced by plaintiff to  recover the valu'e of h i s  
intestate's service a s  a care-taker and agent  i n  charge of min ing  prop- 
erty. T h e  Cour t  submitted the  following issues : 

1. W a s  there  a n y  contract to  p a y  the  plaintiff's intestate, J o h n  Seals, 
f o r  t h e  taxes a n d  h i s  care of the  land the i r  value i n  excess of the  value 
of t h e  ren t s?  Answer:  Yes. 

2. I f  there  was, how much,  if any,  a r e  t h e  defendants W a r d  and  
E p l e y  indebted to plaintiff ? .L4nsmer : $600. 
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No other issues were tendered. By consent of plaintiff the Court re- 
duced the recovery to $250, and rendered judgment $gainst the defend- 
ants Epley and Ward, to which they excepted and appealed. 

No counsel for the plaintiff. 
John T. Perkins for the defendant. 

(252) BROWN, J. This action was brought 23 February, 1904, by 
attachment and without personal service, against the New Haven 

and Wilkerson Mining Company and the New Haven and North Caro- 
lina Mining Company and George F. Newcombe. Prior to that date, on, 
29 June, 1898, the New Haven and North Carolina Mining Company 
had conveyed the lands attempted to be attached to George F. Newcombe 
by deed registered in  Burke County, 19 July, 1898, and George F. New- 
combe had duly conveyed the lands to Denslow, Ward & Company by 
deed registered 19 July, 1898. Denslow, Ward & Company, the regis- 
tered owners, were not made defendants in  the attachment. Inasmuch 
aq the defendants named in the attachment owned no interest in the land 
attached, and the Court had acquired no jurisdiction by service of the 
summons, the case would have come to an end but for the interpleading 
of T. L. Epley and Fleetwood Ward. The latter was a member of 
Denslow, Ward & Company of New York, and the owner of half the 
land and mining property. The former, after commencement of the 
action, had pur'chased the other half from E. H. Denslow, the other 
member of the firm, by deed registered 11 January, 1905. For  the pur- 
pose of defending their title to this property, Epley and Ward, upon 
their verified petition in  writing were made p'arties defendant at  their 
own request at  December Term, 1905, of Burke Suporior Court, and a 
nonsuit was entered as to George F. Newcombe, he having disclaimed 
any interest in the property. 

At August Term, 1906, Messrs. Morgan and Perkins, the attorneys 
who filed the joint petition to be made parties defendant on behalf of 
Ward and Epley, asked to be allowed to withdraw the same, and ob- 
jected to the order making them defendants. We think his Honor very 
properly disallowed the motion. Epley and Ward had come in of their 

own accord upon a joint petition written and presented by their 
(253) attorneys setting out their interest in the property and asking to 

be made defendants. Became they repented their act after- 
wards is no reason the Court should deny to plaintiff the benefit of their 
presence in the suit. This is especially true in  view of the allegations 
of the petition filed by them, which ~laint i f f  had a right to take advan- 
tage of and to admit that particular allegation which constitutes the 
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basis of his cause of action, as  plaintiff did in  his replication. The 
fourth and fifth sections of the petition read as follows: 

"4. That, as the said T. L. Epley and Fleetwood Ward are'informed 
and believe, the said J. A. Seals, plaintiff in this cause, well knew prior 
to the bringing of this suit that said land had long since been conveyed 
by the said George I?. Newcombe to the said Denslow, Ward & Com- 
pany. That they now have in their possession letters signed in ' the  
name, and, as they belierie, written by the hand of the said J. A. Seals, 
which letters are dated, one 17 November, 1898, and the other 2 April, 
1900, in  which letters the said J. A. Seals reports and accounts to'the 
said Denslow, Ward & Company concerning said land, which is therein 
referred to as, and acknowledged to be, the property of the said Dens- 
low, Ward & Company. 

"5. That they, the said T. L. Epley and Fleetwood Ward, are in- 
formed and believe that the said J. A. Seals was, during his lifetime + 

and prior to the institution of this suit, paid in full for any and all 
services rendered to the owners of said land in caringfor the same and 
on any and all other accounts ; and that as they are informed and believe, 
the said J. A. Seals was a t  the time of the bringing of this suit, and his 
estate now is, justly indebted to the owners of said land for and on 
account of valuable timber cut, sold and removed by the said J. A. 
Seals, in great quantities therefrom, in the sum of a t  least several 
hundred dollars." 

I t  is thus admitted that plaintiff's intestate, Seals, was the agent of 
the deferidant Ward, as the care-taker in charge of the property, 
and the defendant Ward also set up a plea of payment in  full (254) 
for all services rendered and a counter-claim for timber wrong- 
fully removed and sold by Seals to the amount of several hundred dol- 
lars in excess of the services. I t  is true that, when the Court declined to 
allow them to withdraw from the case, the defendants' filed another 
paper called an "intervention," in which they ignore these allegations 
and admissions of the first petition, but that did not have the effect to 
deprive plaintiff of their benefit. They had voluntarily become parties 
defendant, and did not occupy the position of meke intervenors for the 
sole purpose of dismissing the attachment. Besides, the defendant 
Ward has judicially admitted by his attorneys that Seals was the agent 
cf his firm in charge of the property. The complaint had been properly 
amended and a reply to the answer filed, and i t  was eminently proper 
that Ward, a t  least, should have been continued as a defendant to the 

that there should be a mutual accounting and settlement of the 
agency. 

& the close of the evidence bsth defendants moved to nonsuit, and 
as to Epley we think the motion should have been allowed. There is .  
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no evidence of any contract between him and Seals, and likewise none 
that he knowingly accepted any service from Seals. On the contrary, 
he acquired his half of the property some time after the suit had been 
commenced. Seals' services constitute no lien on the land which fol- 
lowed i t  into Bpley's hands, and the attachment was void and constituted 
no lien because the defendants named in the attachment had parted with 
title some years before the attachment was issued. Epley, therefore, 
acquired a good title as to one-half of the property, and as Seals had no 
personal claim on him he is entitled to go without day. 

As to the defendant Ward, the case is different. It is true, plaintiff 
acquires no lien on his half of the land by virtue of the attachment, but 

he has a personal judgment in an action to which of his own voli- 
(955) tion he is a defendant. The issues are framed with a view to 

present the controverted matters, not admitted by the pleadings, 
and to the form of them there was no exception, and no others were 
tendered.. 
' 

The plaintiff affered evidence tending to prove that his intestate, J. 
A. Seals, was engaged between 29 January, 1898, and the date of his 
death in  the fall of 1904, in looking after this mining property; that he 
received little rent from i t ;  that he paid the taxes and listed it and kept 
trespassers from entering and working the mines; and that his services 
were reasonably worth $175 to $200 per year. The defendants offered 
evidence tending to prove not only that they knew Seals was caring 
for the property, but that Seals was to care for it and pay the taxes on 
it  for the rents, and that he was to receive no other compensation, and 
that he received rents and proceeds of timber in excess of the value of 
his services. 

The defendants offered evidence of a special contract as against 
plaintiff's clait;n for a quantum meruit. The counsel for defendants are 
mistaken in urging that plaintiff alleges a special contract and, there- 
fore, cannot recover on his quantum meruit. Plaintiff alleges the 
agency, and it is admitted, but he does not either allege, admit or offer 
evidence of a special contract for the payment of his services. I t  is the 
defendant who offers'the evidence that, according to agreement, Seals 
was to have no remuneration for his services and payment of taxes 
except the rents. I t  is not necessary that plaintiff allege or prove a 
special contract. The agency being admitted by defendant Ward, and 
there being proof of the services performed and knowingly received, and 
of their value, the law implies a promise to pay by defendant, but to 
he confined, as i t  was confined, to the years since defendant Ward pur- 
chased. 

"Where services are performed by one for another, either with or 
.without the latter's consent and knowledge, and he knowingly ac- 
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cepts and avails himsetf of these services, .the general rule is (256) 
that  the law will imply a promise to pay a f a i r  and reasonable 
compensation therefor." 1 5  A. and E., 1083; Blozmt v. Guthhe, 99 
N.  C., 93:  Bailey v. Rutjes, 86 N. C., 517; XolCJitt v. Qlass, 117 N. C., 
142 ; DDizon c. Glaveley, 117 N.  C., 84. 

W e  think his Honor's charge followed the law as well settled and ap- 
plied i t  properly to the contentions of the parties. The  exceptions to 
the evidence need not be discussed. They are mostly based upon the 
erroneous idea tha t  plaintiff should not be permitted to prove the value 
of the services rendered by the intestate because no special contract had 
been proven. 

The judgment against defendant Ward is affirmed, and as to the de- 
fendant Epley i t  is ordered that  he  go without day. 

Modified and Affirmed. 

Cited: Stephem v. Hicks, 156 N .  C., 242. 

HAY v. ASSOCIATION. 

(Filed 4 December, 1906.) 

Insurance-Right of Reinstatement-Reinsurance-Non-payment of Assess- 
ments-Waiver of Terms of Policy. 

1. Where a by-law of an assessment insurance company provided "that any 
member failing to pay his assessment within thirty days after notice 
mailed to him shall be dropped from the association and shall be required 
to pay a new membership fee in order to renew his insurance," and the 
insured, having failed to pay an assessment of which he had notice, was 
dropped, the company had the right to refuse to reinstate him after the 
lapse of three months after he had forfeited his policy and when his 
health had become hopelessly impaired. 

2. The fact that an assessment life insurance company, on some occasions, 
accepted payment by the insured of assessments after they should have 
been paid, did not constitute a waiver of the terms of the policy nor 
amount to an agreement that premiums need not be paid promptly, 
especially where there was unreasonable delay and the health of the in- 
sured had become hopelessly impaired. 

ACTION by 'Helen H a y  against The People's Nntual Benevo- 
lent Association of North Carolina, heard by Cooke, J., and a (257) 
jury, a t  the X a y  Term, 1906, of ~ T A W B ~ .  F rom a judgment 
for the plaintiff the defendant appealed. 

Xel f  & 'TPhitener for the plaintiff. 
M .  H. Yount  and W .  C. Peimster for  the defendant. 

CLARK, C. J. The jury find that  t h e  insured had notice of the yearly 
assessment upon his poIicp due 23 January,  1905; tha t  he failed to pay 

211 
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i t ;  that his. wife, the beneficiary named in the policy and plaintiff 
herein, in  the latter part of April or first part of May, 1905, made in- 
quiry of the secretary and treasurer of the defendant whether or not 
any assessments were due on the policy, and offered to pay the same if 
they were due, and to pay such other sum as might be necessary for the 
reinstatement of the policy, and that from 7 January, 1905, until his 

- death 18 June, 1905, the insured was in such broken health as not to be 
able to attend to business part of the time. 

The plaintiff testified that her husband had a severe attack in No- 
vember, 1904, and from then on he was in  failing health; that about 
first April he began to grow more feeble; that the last of March she 
came to Raleigh, whither her husband had come just before Christmas, 
and found him unable to attend to his business, so she took charge of 
all his mail matters, and the latter part of April or in  the first part of 
May wrote the company, as found by the jury, asking if any assess- 
ments were due, and to be permitted to pay anything that was due. 
This offer was not accepted by the company. 

The defendant is an assessment insurance company. The by-laws 
in  force at .the time the policy was issued were put in  evidence. Sec- 
tion 9 thereof reads as follows: "Any member failing to pay his one 

dollar yearly.assessment, or one dollar and fifteen cents on every 
(258) death, within thirty days after notice mailed to him, shall be 

dropped from the association, and shall be required to pay a new 
membership fee in order to renew hisjnsurance." 

The insured having failed to pay his yearly assessment of 23 Janu- 
ary, of which he had notice, he was dropped by the terms of section 9. 
Did he, or his wife for him (he being, as she says, grown too feeble to 
attend to business), have the absolute right, without the consent of the 
company, to pay that and other unpaid dues, ninety days or more there- 
after, the .last of April or first part of May, and reinstate him? We 
think not. Indeed, the terms of section 9 seem to contemplate not a 
reinstatement, but a reinsurance-"a new membership fee in  order to 

,renew his insurance." I f  ,so, a new contract was required, and the 
company did not enter into it. The difference between reinsurance and 
reinstatement is pointed out, Lpvicle V .  Ins. CO., 110 N. C., 93. 

But if i t  be conceded even that section 9 provides for a reinstatement, 
did the insured have a right to be reinstated after the lapse of more 
than three months after he had forfeited his policy, and when his health 
had become so imgaired that he was unable to attend to his business and 
!vas practically a dying man-dying, indeed, on 18 June?  The by-law, 
section 9, does not state the terms upon which a member who has for- 
feited his policy could be reinstated, or reinsured, but certainly it re- 
quired the asgent of the company as well as of the defaulting member, 
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unless an  absolute right on certain specified terms had been stipulated 
for;  nor could i t  be considered reasonable or seasonable that one in  ' 
such a state of health and after such delay &odd be entitled to resto- 
ration. Lane v. Ins.  CO., ante. 

I n  Lovick v .  Ins.  Co., 110 N. C., 93, the policy, by its terms, gave the 
delinquent the opportunity for reinstatement upon certain conditions 
which the context showed meant reinstatement by payment of 
dues within a reasonable time after default. That decision, (259) 
besides,' expressly excludes its own application to cases where 
reinsurance, not reinstatement, is stipulated for. 

I t  is true i t  is found in this case that prior to 1905 the defendant had, 
on some occasions, accepted payment by the insured of assessments after 
the date a t  which they should have been paid. I t  is not found how 
pften nor after how long a aefault these indulgences were granted. 
But these were mere personal favors and cannot be construed into a 
standing waiver of the terms of the contract. They did not constitute 
a "course of dealing" which amounted to an express agreement that 
premiums need not be paid promptly, as in McCraw v. Ins. Co., 78 N. 
C., 149. That was a. fire policy and there was no impaired health or 
increased risk during delay of payment. I t  is against public policy 
that such casual courtesies, extended to the insured when still in good 
health, should confer a right to demand other indulgences (Thompson 
v. Iw. Co., 104 U.  S., 252; Lantz v .  Ins.  Co., I 0  L. R. A., 577), more 
especially when, as here, there is unreasonable delay and the health of 
the insured has become hopelessly impaired. 

I t  is always sad when one who has made payments on his policy de- 
prives his family of expected'protection by failure to pay at  a critical 
time. But insurance is a business proposition, and no company could 
survive if the insured could defa~dt  while in good health, but retain a 
right to pay up when impaired health gives warning. It is a warning 
of which the company also has a right to take notice when asked to waive 
a forfeiture. I t  is the insured's own fault when he does not make a pay- 
ment as he contracted. Assessment companies being operated upon thc 
plan of requiring only the actual cost of insurance, there is no reserve 
which, in  certain conditions, keeps a policy in force for a limited period 
in  ('old line'' compamies, notwithstanding a failure to meet the 
payment of a premium promptly. (260) 

Upon the issues found, the Court shoGld have signed the judg- 
ment in  favor df the defendant, which i t  tendered. 

Reversed. 

Cited: Bank v. H a y ,  ante, 336; Page v. Junior Order, 153 N.  C., 
409. 
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PETERSON v. RAILROAD. 

(FiIed 4 December, 1906). 

Railroads-Pwm$ssive Licensees-Degree of Care Required-Wanton Injury. 

1. A railroad company by carrying on its cars venders of fruits for sale to 
its passengers does not invite or induce the public to enter into them at a 
station for the purpose o!f making purchases, and the fact that without 
objection on the part of the company persons usually went into the cars 
for the purpose of buying fruit cannot amount to more than a permissive 
license. 

2. Where the plaintiff went into the train at  a station for the sole purpose of 
purchasing fruit without invitation or inducement, but simply by the si- 
lent acquiescence of defendant's agents, he was a mere permissive 
licensee, and took the risk incident to  the movement of the train, and, 
in the absence of m y  wanton injury, the motion for nonsuit should have 
been allowed. 

ACTION by Moses Peterson against South and Western Railway Com- 
pany, heard by Cooke, J., and a jury, at the April Special Term, 1906, 
of MITCHELL, 

Moses Peterson, on his own behalf, testifies: ''I was at Huntdale, in 
this county, 2 May, 1903. I went up on the train to that place and got 
off about 12 o'clock; the train returning passed there about 5 or 6 on 
its way to Johnson City. I live in Yancey County, and was about to 
start home on my wagon when the train came on, but while i t  was 
stopped at station I went on the train to purchase some lemons. I t  

was a mixed train, and I got on a freight car where the lemons 
(261) were. There was a door on each side. There were steps to the 

door and up which I went. 'Moses Wilson and Van Adkins went 
on with me. There was a man in there standing in  one corner and 
had lemons and some other fruit to sell. They were in,the rear end of 
the car. The car doors were about four feet wide. Both doors were 
open. I reached him a dollar and told him to give me three lemons. 
H e  says, 'The train is going to start in  a minute.' I says, 'Well, hand 
me the dollar and 1'11 get out of here.' H e  handed me the dollar, and 
as he reached i t  to me it dropped on the floor. I stooped down to pick 
it up. The train started and gave a jerk and threw me out of the door. 
I had picked up the doIlar and was straightening up when the train 
gave the jerk. There was no s_ignal given of the movement of the train 
either by the bell or whistle. I t  threw me five or six feet to the door 
and out of the door on the ground. The door was nearly four feet 
from the ground, and I fell five or seven feet from the car on my left side 
and leg, and broke both bones in my left leg. I don't know that i t  was 
the custom of the railroad company to sell lemons and other fruit from 
that car. I t  was the first time I had ever been there. I was not intoxi- 
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cated. J had only taken one drink that day; that was just before dinner. 
When the jerk came I was five or six feet from the door, towards the 
back end. Adkins and 'Wilson were both out before I was thrown. 
When the man said 'The train is about to start,' they went out the other 

. door from the'one I was thrown out. The train had been delayed at the 
stop at that station for about half an hour on account of their screwing 
up some parts of the engine. I did not get out when the others got out 
because I wanted my dollar. I t  dropped on the ,floor. I can't say 
whether the man dropped i t  .or I." 

Enoch Bennett testified: "I don't know that the railroad company 
kept fruit for sale in the car, bnt I know that somebody sold 
fruit in that car, for I have purchased it' there myself, and I (262) . 
have seen other people than passengers get things in there. 
They would go in there and come out eating oranges or other things. I 
was there for four months. 'There was no alarm given of. the starting 
of the train that I know of. I was near enough to have heard it. I t  
was the custom of the train at that point to give notice before starting, 
I t  started that day with a sudden jerk. There were two or three trains 
s day passing along there. I can't say whether the bell rang or the 
whistle sonnded on 3 May, but was the common thing for them to do it. 
1 dpn't know whether the car had doors in the ends or not. I, think 
Moses went in the side of the door." 

J. R. Hughes testified: "It was the general custom that they sold 
fruit in then1 at the, different stations. They sold oranges, lemons, and 
other fruits. They had beep selling that way for two or three months. 
What I saw df people purchasing fruit was generally they went to the 
door and the fruit was handed out to them, but I had seen persons that I 
remember now go in the car and purchase the fruit. I saw it sold, be- 
sides Huntdale, at Poplar Station and Relief; the 6rst once, the last 
twice. Part of the time they would ring the bell or the conductor would 
throw up his hand and holler 'All aboard.' The train started out faster 
than I ever knew i t  to do before. I think I recollect that the conductor 
was in such a position sometimes that he could have seen people who 
went in the car to purchase fruit." 

Moses Wilson testified: "I went in car with plaintiff. He went in 
first. There were end doois to the car, and I went up the steps and in 
at one of the end doors. When I got near the man whp was selling the 
fruit, he said, 'The train is going to start.' Petersan says, 'Hand me my 
dollar.' I started to get off the car. I went at once and went through 
the front end door a id  down the steps. I was four or five steps from 
the end door. Directly I got off, the train started and seemed to 
start sudden. I had just cleared the steps. I t  seemed to be a (263) 
sudden jerk, a little more than common. I t  was for two or three 
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weeks the general custom for people to go in car to purchase fruits and. 
ginger-pop. 1 had bought these myself. Sometimes at the door; some- 
times, when I thought 1 had time, I would go inside. The selling of 
fruit from the car had been carried on in the previous summer, not so 
much in the winter months. They kept ginger-pop on ice in the summilr. 
They did not keep ice there in winter. There are no side steps to the 

' 

side doors. I had just passed in the car and gone some two or three 
steps when the man told me the train was going to start. The man said, 
'The train .is going to start in a minute, boys; get off.' " 

Plaintiff rests. Defendant moves for judgment of nonsuit. Refused, 
and defendant excepts. From a verdict and judgment for plaintiff, de- 
fendant appeals. 4 

No comsel for the plaintiff. 
J. Cmwford Biggs for the defendant. 

CONNOR, J., after stating the case: The plaintiff was neither a pas- 
senger nor an employee. He had no contractual relation with defend- 
ant, hwce it owed him no contractual duty; nor did defendant owe him 
any duty in respect to its business as a carrier of passengers. The 
rightij and duties of the parties am therefore not, in any degree, affected 
by the fact that defendant was employed in the business of a common 
carrier. 

For the purpose of disposing of the exEeption presented upon the 
appeal, the car was the property and underathe control of defendant, sub- 
ject to the same power of management as the premises of a private citi- 
zen. Taken in the light most favorable to the plaintiff, he was upon the 
car by virtue of a permissive license in the pursuit of his own business, 

with which defendant had no connection or concern. I t  cannot 
(264) be successfully contended that, by carrying on its cars venders of 

fruit and confectionaries or newspapers for sale to its passengers, 
the company invites or induces the public to- enter into them at stations 
for the pnrpose of making purchases. Besides being foreign to its legiti- 
mate biminess, to do so would seriously interfere with its power to dis- 
charge the duty imposed by law, to carry passengers with all reasonable 
dispatch and safety. 

I t  is not necessary to hold, nor do we hold, that plaintiff was a tres- 
passer, although we see no good reason why the defendant's agents and 
employees may not have forbidden plaintiff to enter the car for the 
purpose of buying fruit, just as a private citizen may forbid any per- 
son to come upon his premises. His failure to do so is no more than a 
permissive license. If there be any evidence of an existing custom by 
which persons were in the habit of going into the car at stations for the 
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purpose of buying fruit, i t  is very slight. I t  is very doubtful whether, 
when analyzed, there is any evidence of such custom. One witness, who 
undertakes to so testify, says: "What I saw of people purchasing fruit 
mas, generally, they went to the door and the fruit was handed out to 
ihem; but I had seen persons, that 1 remember now, go in the car and 
purchase fnzit. -It Huntdale once and Poplar Station twice." Another 
witness says: "It was for two or three weeks the general custom for 
persons to go in  the car and buy." The plaintiff says that he had never 
heard of such a custom. I t  was the first time he was ever there. I t  
would impose hard lines upon the owner of premises-and, in respect . 
to the plaintiff, the defendant occupies that position-if by permitting 
persons, in a few instances, to enter thereupon for their own purposes or 
convenience, a custon~ or usage should be established, imposing upon 
such owners the degree of care imposed in the case of invited guests or 
persons going in for the purpose of transacting business with the owners. 
Winder v. Blake, 49 N. C., 332; Penland v. Ingle, 138 N.  C., 
456; 12 Cyc., 1028. ( 2 6 5 )  

Discussing the question involved in  this appeal, Boynton, J., in 
R. R. v. Bingham, 29 Ohio St., 270, saps: "It is therefore a right that , " - 
the public have to enter upon the premises of the company a t  points 
designed or designated for receiving passengers, and upon compliance 
with the rules governing the transportation of persons to be carried over 
its road to such points thereon as they may desire. The right of the 
public to enter is coextensive with the duty of the company to receive 
and carry. I t ,  however, cannot be extended beyond this. For  all pur- 
poses not connected with the operation of its road, the right of the com- 
pany to the exclusive use and enjoyment of the corporate property is as 
perfect and absolute as that of an owner of real property not burdened 
with public or private easements or servitudes." 

Conceding, however, that there was evidence sufficient to be sub- 
mitted to the jury, and that they found in accordance therewith, noth- 
ing more is shown than that, without objection on the part of defendant, 

. persons usually went into the cars for the purpose of buying fruit;  it 
cannot, as matter of law, amount to more than a permissive license, and 
in  respect to the duty imposed upon the owner to one thus entering, the 
rule is well settled. "A licensee who enters upon premises by permission 
only, without any enticement, allurement or indurcment being held out 
to him by the owner or occupant, cannot recover damages for in- 
juries caused by obstructions or pitfalls. H e  goes at his own risk and 
enjoys the license subject to its concomitant perils. " " * Here 
permission is neither inducement, allurement, nor enticement.') Pitts, 
etc., Railroad v. Ringham, supra. 

I n  a case involving the same principle, Burbank 2,. Railroad, 42 La. 
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Ann., 1156 (11 L. R. A., 720), XcEnery,  J., says: "It is not stated 
in the petition, nor is there any evidence to show that the plaintiff was 

in the habit of going to the train to solicit custom for her board- 
(266) ing-house. * * * Her presence on the platform, and at the 

depot, was not for the purpose of transacting any business with 
the company * * * or for qny purpose for which the depot had 
been built. She was at  the depot, i t  is true, by a general license form 
the company, in the absence of any express prohibition. I t  would not 
be practical for a railroad company * * * to designate particular 
individuals who should be permitted to enter its depot. But there was 
no express or implied invitation to the plaintiff to go to the depot and 
on the platform. * * * There must have been, on the part of the 
company, such gross and wanton negligence that it was equivaIent to 
intentional mischief," to make i t  liable. 

JVe had occasion to discuss the question regarding the measure of 
dnty which defendant owed the plaintiff, as a mere permissive licensee, 
in Quantz v. Railroad, 137 N.. C., 136, and find that the conclusion 
reached in  that case is sustained by the additional authorities cited by 
the learned counsel for defendant. 

I s  there any evidence of a breach of duty or the absence of the de- 
gree of care imposed upon defendant not to wantonly injure plaintiff? 
The reason why it is negligent, in respect to passengers, to so manage 
the engine approaching or leaving a station as to suddenly jerk the cars, 
arises out of the duty of the engineer to know and keep in mind the faet 
that passengers and those who are entitled, by reason of relationship 
or otherwise, to accompany them, are usually .in th'e act of going upon 
or leaving the car at stations. Xance v. R. R., 94 N. C., 619; Tillett 
a. R. R., 118 N.  C., 1031; Denny v. R. R., 132 N. C., 340. No such 
reason existed in respect to persons going upon the cars for purposes 
having no connection with the business of defendant as a carrier of 
passengers. The engineer cannot be presumed to know that persons 
are using the car for other purposes than as passengers or employees. I f  

he were required to await the pleasure or convenience of all per- 
(267) sons who, from curiosity or other cause, were upon the cars, the 

cornmoll complaint of belated trains, with all of the attendant 
inconvenience, dainage and dangers to travelers, would increase more 
than tenfold. To require the company to keep guards at  the doors of 
their cars to prevent persons goiilg in for other than proper purposes 
would be impracticable. I t  is well known that the cars are for passen- 
gers, and that. save within the exceptions noticed, no one else is entitled, 
as of right, to go into them. I n  many towns and cities, ordinances are 
made prohibiting persons, having no business, from going upon cars. 
Jn  the absence of such ordinances, the only reasonable and workable 
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rule is that which the law prescribes-in respect to passengers the highest 
.degree of care in  the handling and movement of trains; in  regard to 
mere permissive licensees, abstention from wanton injury. I t  is hardly 
possible to move a train of cars, especially a mixed train, as this one, 
without some jerk or jolt. Bmith v. R. R., 99 N. C., 241. Persons 
gaing upon them must take notice of the necessity of some jerk or jolt 
when the train moves. Of course if the conductor or any one having 
control of the train had seen the plaintiff on the car he should have 
warned him that it was about to move. It is said, however, that no 
signal was given that the train was about to leave the station. More 
than one answer may be given to this suggestion; the defendant owed 
no duty to plaintiff to give a signal; again, the plaintiff was told that 
the train would leave "in a minute." H e  does not claim that he did not 
have time to get off; the fact is, that the other persons who went in 
with him did get off safely. The cause of his injury was that either 
he or the fruit vender dropped the coin, and plaintiff was tiying to 
recover it, thereby delaying his movement in leaving the car. Certainly 
the engineer could not be expected to know that some one was on the car 
buying lemons, that a coin had been dropped and that i t  would require 
some time to recover i t ;  nor is there any evidence that any one 
connected with the train knew that plaintiff was on the car. The (268) 
fruit vender, who was on the same car, is not shown to have been 
jerked or jolted. The evidence that the jerk was any more severe than 
was proper or necessary in  moving the train, as "made up," was very 
slight. 

The plaintiff when he went into the car, on his own business, without 
invitation or inducement or, as he says, any knowledge of any custom for 
persons to do so, but simply by the silent acquiescence of defendant's 
agents, took the risk incident to the movement of the train. 

I n  the absence of any evidence of breach of duty on the part of the 
defendant, the motion for nonsuit should have been allowed. For  re- 
fusal to do so the jud-went must be reversed. HoZlingsworth v. Skeld- 
ing, 142 2. C., 246. 

Reversed. 

Cited: Bailey v. R. R., 149 2. C., 173; Muse v. R. R., lb.,  449; 
Fortune v. R. R., 150 N.  C.,'698; Finch v. R. R., 151 N. C., 106; Man- 
roe v. R. R., Ib., 376. 
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TILLINGHAST v. COTTON MILLS. . , 

(Filed 4 December, 1906.) 

Pleadings-Counter-claimcJudgment by  Default-Breach of Colztract- 
Measure of Damages. 

1. The defendant was not entitled to judgment by default on his counterclaim 
where, pursuant to leave given by the Court, a formal denial was entered. 

2. Where the complaint alleged a contract of sale and a breach thereof, and 
the  answer denied that  i t  was a n  absolute sale and alleged by way of 
counter-claim that the goods were shipped on consignment, and demanded 
a n  account, the plaintiff's cause of action was in  itself a direct denial of 
the counter-claim, and a judgment by default on the counter-claim before 
the issues in reference to  the plaintiff's cause of action were determined 
would have been irregular and improper. 

3, I n  an action for breach of a contract of sale of cotton yarns, the  measure 
of damages is the difference between the contract price and market value 
a t  the time when and place where the goods should have been delivered 
by the terms of the contract. 

4. Where the plaintiff seeks to recover different and additional damages 
arising by reason of special circumstances, he is required to show that  
defendant, a t  the time the contract was entered into, had knowledge of 
these circumstances, and of a kind from which i t  could be fairly and 
reasonably inferred that  the parties contemplated that  they should be 
considered as-affecting the question of damages. 

5.  Where there has been a breach of contract definite and entire, the injured 
party must do what fair and reasonable business prudence requires to 
save himself and reduce the damage; or the damage which arises from 
his own neglect will be considered too remote for recovery. 

(269) 
 ION by Tillinghast-styles Company against  t h e  Providence Cot- 

ton  Mills f o r  breach of contract, heard  b y  Cooke, J., a n d  a jurg,  a t  the  
M a y  Term, 1906, of CATATVBA. 

On the  p a r t  of plaintiff there w a s  allegation a n d  evidence tending to 
show t h a t  on  o r  about  5 June ,  1905, defendant contracted t o  sell and  
deliver to  plaintiff, f .  o. b. Providence, R. I., a quant i ty  of cotton yarns  
as  follows : 

10,000 lbs. 24  2s regular  w a r p  twist skeins, a t  1 8 % ~ .  
10,000 Ibs. 26 2s regular  w a r p  twist skeins, at, 19v4c. 

T h a t  defendant delivered the  26 2s a s  per contract, save a lot  of waste 
with th i s  shipment, showing a defaul t  in the  shipment  of $10.80; but  
failed a n d  yefused toedel iver  t h e  10,000 pounds of 24, as  agreed by terms 
of contract ;  t h a t  plaintiff h a d  sold the  order  of y a r n  to  other  parties, 
and,  by reason of defendant's fa i lu re  to  supply same a s  p e r  contract, 
plaintiff Pias forced to go into t h e  marke t  and  buy t h e  same a t  t h e  price 
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of 23c.-at a loss of 4 % ~ .  over the bargain price; and plaintiff there- 
upon claimed 

Damage of 4 % ~ .  ?n 10,000 lbs. 24.. . . . . . . . . . . .  .$425.00 
....................... ,Waste on shipment 26.. 10.50 

........................... Overdraft on same. 3.00 

Defendant denied any claim by reason of waste or overdraft; 
denied any increase in market price of this yarn; denied that (270) 
plaintiff was forced to buy at an advance price of 23c. per pound, 
and by way of counter-claim. alleged that the 26 2s were shipped to 
plaintiff, not by way of absolute sale, but to be sold on commission; and 
that plaintiff had sold 26 at an advanced price, and defendant demanded 
the amount realized therefrom, over and above commissions and costs, 
as a counter-claim. 

Plaintiff, by leave of Court. at the next term entered a formal d s  
nial to this counter-claim, and defendant excepted. 

On issues submitted and considered material to the questions involved 
in this appeal, the jury by their verdict have established: 

1. That the contract was one for an absolute sale. . 2. That the same 
was broken by defendant. 3. That the market 'price of yarns at the 
time of the breach was 22c. per lb., being 3 % ~ .  over the bargain price. 
4. That the plaintiff had resold the yarn in reliance on this contract; 
and to make good their own sales was compelled to repurchase yarns at 
the price of 23c. per Ib. 5. That defendant after breach had notice of 
these contracts of plaintiff and were given opportunity to deliver the 
yarns before plaintiff bought a t  23c., and after they received notice of 
the obligation 011 plaintiff. 6. That the amount due plaintiff by reason 
of waste and overdraft was $8.69. 

On the verdict, the Court gave judgment against defendant for: 

Damage at 4 % ~ .  per lb., estimated at 23c., the 
amount plaintiff was compelled to pay.. . . . . .  .$425.00 

. . . . . . . . . . . . . . .  Amount for waste and overdraft. 8.69 

$433.69 
Defendant excepted a&d appealed. 

HOKE. J., after stating the case: There is no merit in the , 
exception of defendant to the refusal of the Judge below to enter (271) 
judgment by default on his counter-claim. I n  the first place, 
pursuant to leave given by the Court, a formal denial was entered, and 
the order allowing such denial was in the sound discretion of the Judge 
below. Revisal 1905, sec. 512. 
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'Again, the plaintiff's cause of action set out in  the complaint was, 
in itself, a direct denial of the counter-claim. 

The complaint alleged a contract of sale and a breach thereof on the 
part  of defendant. 

Defendant denied that this was an absolute sale; and speaking to the 
same transaction, alleged, by way of counter-claim, a consignment of 
goods for sale and demanded an account. 

The one was in  direct contradiction of the other, and a judgment 
by default on the counter-claim before the issues in reference to plain- 
tiff's cause of action were determined would have been irregular and 
improper. Phipps V. Wilson, 125 N.  C., 106. 

This being the only relevant exception, there is, therefore, no valid 
objection shown to the verdict as,rendered by the jury. 

We think, however, that on this verdict the judgment against defend- 
ant should have been entered for $333.69, the difference between the 
contract price and market value a t  the time and place when the goods 
should have been delivered, adding the $8.69 found to be due by reason 
of default in  another shipment, instead of $433.69, estimated on the dif- 
ference between the contract price and the amount plaintiff was com- 
pelled to pay for y'arn in order to make good contracts of sale between 
him and other parties, and under the circumstances established by the 
verdict. 

I n  Hosiery Co. v. ~ o t t d n  Mills, 140 N.  C., 454, we stated the rule to 
be "That on failure by the bargainor to deliver goods having a 

(272) market value, the measure of damages is  the difference between 
the contract price and market value a t  the time when and place 

where the goods should have been delivered by the terms of the con- 
tract." This follows from the principle, generally recognized and ac- 
cepted, that damages for breach of contract are such as are the natural 
a n d  probable results of the breach according to the usual course of 
things. 

I n  goods having a market value iike these and usually procurable, the 
probable loss occasioned by a breach of the contract in the ordinary 
and usual course of things would be the sum required to buy other goods 
of like kind and a t  the market price. Hadley v. Baxendale, 9 Exch., 
341; Lumber Co. v. Iron Works,  130 N.  C., Fr84; Critcher v. Porter Co., 
1 3 5 . ~ .  C., 542. 

I f  the plaintiff seeks to recover different and additional damages aris- 
ing by reason of special circumstances, he is required to show that de- 
fendant had knowledge of these circumstances, and of a kind from 
which i t  'could be fa idy and reasonably inferred that the parties con- 
templated that they should be considered as affecting the question of 
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damages. Tiffany on Sales, 239; Wood's Mayne on Damages, sec. 20; 
Lindley v. R. R., 88 N., C I . ,  547; Booth v. Milling Co., 60 N.  Y., 487. 

I t  is not established by this verdict, nor is i t  declared anywhere in 
this record, that the defendant at  the time the contract was entered 
into had any knowledge of special sales made by plaintiff dependent on 
this contract,, or otherwise. And if i t  be conceded that a general perusal 
of the pleadings and evidence would disclose-a general knowledge on the 
part qf defendant that plaintiff was buying the goods to sell again, here 
too, in the absence of special circumstances, the method of computing 
plaintiff's profits or loss would be the difference between the contract 
and market value; and any special price paid by plaintiff to cover 
against his o a u  sales could only be considered as evidence on the (273) 
question of market value. Lewis v. Roun t~ee ,  79 N.  C., 122; 
Marsh v. Patterson, 67 Conn., 473. 

On what prinaiple should plaintiff be allowed td recover in  this case 
on a basis of 23 cents per pound, when the market value was 22 cents? 
I f  he paid this extra cent because of some "corner" of or on the market, 
such a price, paid by reason of .abnormal condiiions, would not ordi- 
narily be the correct basis for determining the damage. 

As said by Agnew, J., in Kountz v. Kirkpatriqk, 72 Pa., 384: "It 
is the market value, and not necessarily the price paid, that should de- 
termine the amount." The price paid being-evidice on that question. 
Xarsh v. Patterson, supra. 

Or if plaintiff, after he was aware of a definite breach of contract, ' 

delayed and neglected to purchase against his own -sales till there had 
been an additional rise of the market, an increase of damage on this 
account should not be allowed him. 

I t  is an established principle that when there has been a breach of 1 
contract definite and entire, the i n j u ~ e d  party must do what fair and 
reasonable business prudence requires to save himself and reduce the 
damage, or the damage which arises'from his own neglect will be con- 
sidered too remote for recovery. 

As is said in  Benjamin on Sales (7 Ed.), p. 934: "In every case, the 
. buyer, to enable him to recover the full amount of damages, must have 

acted throughout as a reasonable man of business, and done all in his 
power to mitigate the loss." 

And in 1 Sedgwick Damages, see. 201: "The same principle which 
refuses to take into consideration any but the direct consequences of an 
illegal act is  applied to limit the damages where the plaintiff, by using 
reasonable precautions, could have reduced them." And again, at see. 
202 : "It is frequently said that it is the duty of the plaintiff to 
reduce the damages as f a r  as possible. It is more correct to say (274) 
that by consequences which the plaintiff, acting as prudent men 
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brdinarily do, tin avoid, he is not legally damaged. Such consequences 
can .hardly be the correct or natural consequence. of the defendant's 
wrong, since it is at the plaintiff's option to suffer them. They are 
really excluded from the recovery as remote. I n  this view the doctrine 
would rest on the intervention of the plaintiff's will as an independent 
cause. 14d hoe he is not damaged by the defendant's act, but by his 
own negligence or indifference to consequences." 

If, therefore, the plaintiff at the time of the breach of contract, in the 
exercise of reasonable business prudence, eonld have saved himself this 
increase of damage by then making purchases against his own sales, he. 
should have done so, and the increased damage incident to such failure 
will not be awarded against defendant. 

We are not inadvertent to the finding that after the breach of con- 
iract the defendant had notice of plaintiff's collateral sales in time to 
have shipped the goods, and saved this extra loss. This fact might be a 
relevant circumstance if the contract was in the course of performance, 
and the contract relation still subsisted. 

Snch a suggestion was made by Bramly, Baron, in case of Gee V .  

R. R., 6 Exch., 211, referred to in Wood's Mayne on Damages; and the 
rrinciple may have been applied in subsequent decisions; but no such 
conditions exist in the present case. 

As heretofore suggested, the obligation of the contract had matured 
and the breach was absolute, causing an entire severance of the contract 
relations. 

Defendant has never, for an instant, changed his attitude about the 
matter. He  has maintained all along that the transaction was a con- 

signment of goods for sale, and that he had a right to terminate 
(275) the relation whenever he saw proper. The jury have determined 

this against him; but he has never requested any postponement 
or indulgence, ,or indicated in any way that he intended to comply with 
plaintiff's demand. 

I n  such case the notice of special circumstances required to fix a 
party with special and increased damage means notice given or knowl- 
edge had at the time the contract was entered into; and notice given 
after the contract was definitely and completely broken would not avail 
to enhance the damages. 

As said by Andrews, C. J., in delivering the opinion of the Court in 
Marsh v. Pattemon et al., supra: "Kotice to defendants after the con- 
tract was entered into would not increase their liability. If these sub- 
sales could not reasonably be considered to have been in contemplation 
of the parties at the time they made the contract, then the defendant 
could not be made responsible for special profits to be derived there- 
from." 

224 
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We are of opinion, therefore, and so hold, that bn the facts established 
by the verdict, the correct rulc for awarding the damages is the differ- 
ence between the,contract price and market value as fixed by the jury, 
and, applying this rule, that the judgment should be reduced $100 as of 
the time when the same was first rendered. 

Modified and Affirmed. 

Cited: B o w e n  v. King, 146 N. C., 391; R. R. v. R. R., 147 N. C., 
384; Deve lopment  Go. v. R. R., Ih., 508; Harvey  v .  R. R., 153 N. C., 
575. 

(276) 
YORK v. WESTALL. 

(Filed 11 December, 1906). 

Compromise and ~ettlement-~alidity- ons side ration-statute of Frauds- 
Standing Timber-Pleadings-Mutual Mistake. 

1. An agreement made in good faith to compromise and settle disputed mat- 
ters is valid and binding, and will be sustained as not only based upon 
a sufflcient consideration, but upon the highest consideration of public 
policy as well; and this, too, without any special regard to the special 
merits of the controversy or the character or validity of the claims of 
the respective parties. 

2. A contract, by which the defendant agreed to withdraw all claim to stand- 
ing trees and to abandon all interest he acquired under an extension by 
par01 of a written contract with plaintiff's grantor to cut timber, and 
the plaintiff, in consideration thereof, agreed to waive or release all 
claim for damages for the trespass alleged to have been committed by 
the defendant, is enforcible and is not within the statute of frauds. 

3. The averments in the answer that "when the plaintiff purchased the land 
from W. and received the deed therefor he was notified by W. that the 
defendant was the owner af the merchantable timber trees then on the 
land, and that the time for cutting and removing the same had been 
extended for one year after the date of the expiration of their former 
contract, and that W. intended to insert the said agreement for an ex- 
tension in the deed to plaintiff, but omitted to do so by the mistake and 
inadvertence of the draftsman of the deed," are not sufficient to show 
any such mutual mistake of the parties to the deed as would induce a 
court of equity to correct it. 

ACTION by W. H. York against W. H. Westall, heard by 0. H. Al len ,  
J., and R iury. at  the June Term, 1906, of BUEKE. - ", 

This action was brought to recover damages for a trespass committed 
in .entering upon the lands of the plaintiff and cutting and removing 
timber trees therefrom. The land formerly belonged to R. L. Wilson, 
who entered into a written contract with the defendant Weistall' 
and others on 24 March, 1903, whereby he agreed to sell to them (277) 
for $126 all the merchantable pine, poplar and oak timber trees 
on the said tract of land, to be cut and removed therefrom within two 
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YORE u. WESTALL. - 

years from that date. The plaintiff bought the land from Wilson and it 
was conveyed to him by deed dated 19 October, 1904. , He alleges in his 
complaint that the defendants failed to cut and remove the timber 
within the two years allowed to them for that purpose in the contract, 
but that they unlawfully entered upon the land after the expiration of 
that time and cut and removed from the premises many valuable trees, 
amounting to about 3,000 saw-logs, though claiming the right to do so . 
under their contract with Wilson, to the plaintiff's damage five hun- 
dred dollars. 

The defendant avers, in  his answer, that when the plaintiff purchased 
the land from Wilson and received the deed therefor he was notified by 
Wilson that the defandants were the owners of the merchantable pine, 
poplar and oak timber trees then on the land, and that the time for cut- 
ting and removing the same had been extended from 24 Narch, 1905, 
the date of the expiration of their former contract, 'for one year after 
that date, and that Wilson intended to insert the said agreement for an 
extension in the deed to York, but omitted to do so by the mistake and 
inadvertence of the draftsman of the deed, and that the trees which the 
defendants were entitled to cut and remove were not considered by Wil- 
son and York in fixing the purchase-price of the land; that afterwards, 
on 13 December, 1905, the plaintiff and the defendants came to an un- 
derstanding and agreement with each other in regard to the contro- 
versy between them about the trees, and i t  was then agreed that defend- 
ants should have all of the saw-logs that had been cut on the premises 
prior to 13 December, 1905, and that the plaintiff should have all of 

the merchantable pine, poplar and oak timber trees still stand- 
(278). ing, which would yield, by estimation, about 50,000 feet of lum- 

ber; and it was further agreed in consideration thereof that the 
defendants would no longer insist upon the right to cut the timber 
trees still remaining on the land and that plaintiff would make no 
claim on account of the trees which had already been cut, or the saw- 
logs which had been removed from the premises after 24 March,rl905. 
That the defendant has not, since said agreement was made with the 
plaintiff, cut any timber trees on the land or removed any saw-logs 
therefrom. That the trees and saw-logs, for the cutting and conversion 
of which this action was brought, are the same described in that agree- 
ment and which the defendants had theretofore removed from the land, 
and that this suit was brought in  violation of the express promise of the 
plaintiff not to hold the defendant liable for the cutting and removal 
of the same. . 

Aniong others, the defendants tendered the following issGe: "Did 
the plaintiff release and discharge the defendant from liability as alleged 
in  the answer?" 
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The Court refused to submit the issue, and the defendants excepted, 
as they did to the issues submitted by the Court, which, with the answers 
thereto, were as follows : 

1. What was the value of the timber trees cut and removed by the 
defendant W. H. Westall from the land which is described in paragraph 
one of complaint after 24 March, 1905 ? Answer : $150. 

2. What damage, if.any, was done to said land by the defendant in 
cutting and removing timber trees from the same after 24 March, 
1905 1 Answer: $25. 

Jqdgment was given for the plaintiff upon the verdict, and the 
defendant appealed. 

Awry  & Ervin for the plaintiff, 
BeZf & Whitener and iS. J .  Ervin for the defendant. 

WALKER, J., after stating the case: We are unable to per- 
ceive why the.issue which was tendered by the defendants was (279) 
not a proper one. It was directly raised by the answer of the 
defendant Westall, the only one of the two defendants named in  the 
summons who was served. The case was prosecuted against him alone. 

The rule is established that an agreement to compromise and settle 
disputed matters is valid and binding. The law favors the avoidance or 
adjustment of litigation, and a compromise made in  good faith for such 
a purpose will be sustained as not only based upon a sufficient considera- 
tion but upon the highest consideration of public policy as well, and 
this, too, without any special regard to the special merits of the con- 
troversy" or the character or validity of the claims of the respective 
parties. The real consideratiop which each party receives, in contem- 
plation of law, under the settlement, is not to be found so much in the 
mutnal'sacrifice of any rights, as in the bare fact that they have settled 
their dispute, which is considered to be of interest and value to each one 
of them. 8 Cyc., 505, et seq. They give and take, so to speak, not 
knowing precisely what will be the outcome if they should bring their 
controversy to the test of the law and subject it to the uncertainties of 
litigation. Under such circumstances, there is no good reason why the 
mutual~concessions of the parties, resulting in  a settlement of their dis- 
pute, should not be upheld. 

I n  discussing the law of contracts, with reference to the consideration 
sufficient to support them, Mr. Parsons says that the prevention of liti- 
gation is a valid and adequate consideration, for the law favors the set- 
tlement of disputes, ,and on this ground a mutual compromise is sus- 
tained. I t  is not only a sufficient, but a highly favored consideration, 
and no investigation into the character or relative value of the different 
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claims involved will .be entered into for the purpose of setting 
(280) aside a compromise, if, of course, the parties are engaged in a 

lawful transaction, i t  being enough if the parties to the agree- 
ment thought at  the time that there was a question between them-an 
actual controversy--without regard to what may afterwards turn out to 
have been an inequality of consideration. 1 Parsons on Contract ( 5  
Ed.),  pp. 438, 439. 

So in Barnawe71 v. Threadgill ,  56 N .  C., 58, this Court, by Battle, J., 
citing Leonard v. Leonard, 2 Ball. & Best, 178, and quoting the words 
of Lord Chancellor M a m e r s ,  says: "In the case of a compromise as 
distinguished from a release, both parties are ignorant of their rights, 
and the agrpement is founded on that ignorance, and the party surren- 
dering may, in truth, have nothing to surrender; and whether the un- 
certainty rests upon a doubt in point of fact or a doubt in point of law, 
if both parties are in the same ignorance, the fairness of the compro- 
mise cannot be affected bg a subsequent investigation and result." And 

fendant) is claiming them as his property, and the plaintiff holding 
them as hers, they agree, in order to put an end to the dispute, to divide 
the property. The compromise of a doubtful right, fairly entered into, 
with due deliberation, will be sustained in a court of equity. I t  is . 
reasonable and proper i t  should be so; parties niust be at  liberty to 
settle their own controversies by dividing the property in controversy, 
and public policy upholds the right:" N a y o  c. Gardner, 49 N.  C., 359, 
is also directly in point on this phase of the question, and the Court 
there mentions with approval the statement of the law as contained in 
Parsons on Contracts, supra. 

I t  was said on the argument, that tlie ruling of the Court below was 
based upon the idea that there was no consideration to support the agree- 
ment, and for that reaso-n we have discussed the proposition at  some 

length. Analogous cases are Matthis  v. Bryson, 49 N .  C., 508; 
(281)  Pindly  v. R a y ,  50 N. C., 125 ;  T n  re Lucy,  21  Eng. Law and 

Eq., 199. 
The defendant agreed to withdraw all claim to the standing trees 

and to abandon all interest he acquired under the contract with Wilson, 
and the plaintiff, on his part, in consideration thereof, agreed to waive 
or re!ease all claim for damages for the trespass alleged to have been 
conlmitted by the defendmt. This was the contract, as we understand 
i t  to have been made, and we do not see why it is not enforcible, or why 
the plaintiff should be allowed to repudiate i t  and recover damages con- 
trary to his solemn agreement. 

The plaintiff's counsel, however, contended that the agreement was 

in 'Williams v. ~ l e x a n d e ? - ,  39 N .  c., 209, the Court thus refers to the 
sabiect : "While the title is thus in  contestation, or while he (the de- 

- 
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void under the statute of frauds. I t  may now be considered as settled, 
in this State at  least, that a contract for the sale of standing timber is 
within the statute of frauds. Brittain v.  Mcl iay ,  23 N.  C., 265; Mizell 
e. Burnelt, 49 N.  C., 249 ; Moring v. M'ard, 50 N.  C., 272 ; Plynt v. Con- 
rad, 61 N.  C., 190; Green v. R. R., 73 N. C., 524; Mizell v. Rufin, 113 
N.  C., 21; ~ r a k k  v. Howell, 133 N. C., 162; Hawkins v. Lumber Co., 
139 N.  C., 160, and Ives v. R. R., 142 N.  C., 131. But this is in no sense 
a contract for the sale or conveyance of land or any interest therein, but 
an agreement for the adjustment of differences between the parties 
where, under the circumstances, no deed from the defendant to the 
plaintiff was necessary to consummate the arrangement. The plaintiff 
had only a claim for damages and the defendant Westall had acquired 
the right to cut the timber during the extended period by parol, and we 
do not see why he could not relinquish i t  in the same way. This agree- 
ment between him and Wilson did not operate to pass any interest or 
estate in the trees, as it was not in writing, but it did have the legal 
effect to confer upon the defendant a license or privilege to enter upon 
the land and cut the remaining timber. 

This very question arose in Green 1 1 .  R. R., 73 N. C., 524, where the 
same kind of contract was made orally between the parties and 
the Court, after holding that while it could not be enforced spe- (282) 
cifically as an executory agreement, not having been reduced to 
writing, decided that "the contract amounted to a license to the de- 
fendant, from the plaintiff, to enter his land and cut and cord mood. 
As soon as the wood was cut it became personal property, and it matters 
not whether the plaintiff himself cut and corded the wood he sold to the 
defendant, or whether, under the contract, he used the labor of the de- 
fendant to cut and cord it." Ese Ives v. R. R., 142 N. C., 131. 

It may be that the defendant intended to assert an equitable estoppel 
as against Wilson and the plaintiff, upon the ground that Wilson had 
agreed before the two years expired, and when the defendant, perhaps, 
still had time to cut the trees then standing on the land, that he would 
extend the time for cutting them one  ear longer, and that defendant, 
relying upon the agreement, refrained from cutting during the rernain- 
ing pprtion of the two years, and that the plaintiff York, at the time he 
purchased the land, had actual notice of this agreement and consented to 
abide by it, and that, in consideration of his said consent and promise 
so to do, he was allowed a reduction in the price asked for the land. 
Whether.this constitutes a good equitable estoppel and will render the 
license to enter upon the land and cut the trees irrevocable or will estop 
Wilson, and his assignee York, from pleading the statute of frauds, if 

' 

any interest or estate in the standing trees passed to the defendant, and 
that'statute applies, is a question we need not decide, as we do not think 
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it is  sufficiently raised by the pleadings, nor have we formed a n  opinion 
in  iegard  to it. W e  leave it open for future consideration should it 
arise. 

W e  do not think the defendant has pleaded any matter which entitles 
him to reform the deed of Wilson to the plaintiff York. The  averments 

of the  answer are not sufficient to show anv such mutual mistake 
(283) of the parties to the deed as would induce a court of equity to 

correct it. Whether such a n  equity exists i n  favor of the defend- 
ant, h e  not being a party to the deed,*nr whether he  can avail himself 
of the facts out  of which the supposed equity is said to have arisen, as an 
equitable defense to this action, a re  also questions not before us, although 
d&cussed on the argument. - 

There was error i n  the ruling of the Court by which the  issue was 
rejected, and for this a new tr ial  is  awarded as  to al l  the issues in the 
case. 

New Trial. 

BIRD v. LEATEER COMPANY. 

(Filed 11th December, 1906). 

Master and Hervanf-Fellow-Servant Act-Manufacturing Plant-Negligence- 
Contributory Negligence-Question for Jury-Evidence. 

1. The Fellow-servant Act applies to a corporation chiefly engaged in manu- 
facturing, which, in connection with and in aid of its primary purpose, 
owns and operates a railroad having its own engfnes, cars, crews, etc. 

2. Where the testimony shows that plaintiff, a foreman of a force unloading 
cars, engaged in the performance of his duty, was injured because some 
cars, which had been stopped on an incline thirty steps away, com- 
menced to move without warning to plaintiff and, rolling down the in- 
cline, struck the car on which plaintiff was standing doing his work, 
and caused the injury, the Court properly submitted the case to the 
jury, it  being the duty of the engine crew to place and securely scotch 
the cars on the incline, there to remain until moved by plaintiff's order. 

3. Direct evidence of negligence is  not required, but the same may be inferred 
from acts and attendant circumstances, and if the facts proved establish 
the more reasonable probability that the defendant has been guilty 
of actionable negligence, the case cannot be withdrawn from t6e jury, 
though the possibility of accident may arise on the evidence. 

4. When a thing which causes injury is shown to be under the manage- 
ment of the defendant, and the accident is  such as in the ordinary 
course of things does not hagpen, i f  those who have the manage- 
ment use the proper care, it  affords reasonable evidence, in the absence . 
of explanation by the defendant, that the accident &rose from a want 
of care. 

5. Where the plaintiff testified that he was applying the brakes in the 
customary and usual way when he was injured by a collision with 
cars that rolled unexpectedly down an incline, and being stationed - 
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between two cars loaded with bark, it is not likely he could have noted 
the approach of the cars, and the evidence shows that he had not 
noted their approach, the Court properly declined to hold as a matter 
of law that plaintiff was guilty of contributory negligence. 

(284) 
ACTION by V. W. Bird against IT. S. Leather Company, heard 

by Cooke, J., and a jury, at  the September Term, 1906, of N C D O ~ E L L .  
There was evidence tending to show that defendant was a corpora- 

tion engaged in  the business -of manufacturing leather and extracting 
tannic acid, and also owned and operated about ten miles of steam rail- 
way, standard gauge, in and about their plant at  Old Fort, N. C., having 
their own engines, cars, crews, etc. 

Thet plaintiff, an employee of defendant company, and foreman of a 
lot of hands engaged in  unloading cars of defendant, on or about 20 
December, 1904, was injured under the following circumstances: 

The defendanChad a railway track laid on their grounds at  Old Fort, 
running from the bark shed to the chipper-house; here, the cars entered 
the chipper-house shed, were moved along the track opposite the chipper 
machines placed at  intervals, and unloaded. This track, as it ap- 
proached the chipper-house shed, was on a downward incline, and the 
method pursued here was for the engine and crew of defendant com- 
pany to push the loaded cars to a point near the chipper-house shed, 
where they mTere s toppd  and left by this crew and scotched or 
held by brake till the chipper-house crew was ready to unload (285) 
them. 

That the engines were not allowed under the shed, but when the cars 
were to be unloaded, plaintiff and his gang pushed them along under the 
chipper-hpuse shed, unloaded the cars, moving them along the track 
when this was done to the further end of the shed, where they were 
taken by the switching engines and carried away. 

On this occasion, plaintiff and his hands were engaged in  unloading 
cars under the shed and were moving the cars along the track so as to 
put then1 in  position for unloading, and in  the performance of his duty 
plaintiff got on the cars to apply the brakes and stop them at the proper 
point. That plaintiff had one foot on one car and one on the other 
when applying the brakes, and that plaintiff was following the custom- 
ary way of using the brakes in  cars of that kind. That these cars were 
of different heights, one being a Southern Railway car, 12 to 14 inches 
higher than the other, coupled by a goose-neck. I f  they had been of the 
same height, he could have placed his feet on the body of each car and 
prpbably have escaped' an injury. That while plaintiff was in  this posi- 
tion, in the act of applying the brakes, several other tannery cars, which 
had been left on the track by the engine crew some thirty steps away, 
moved from their position and rolled down the incline, striking the cat 

231 
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on which plaintiff was standing, causing a collision and doing plaintiff 
severe injury. 

Plaintiff testified that he'had given no orders to any of his men to 
move the cars which were on the incline. 

Testifying as to the duties concerning them, plaintiff stated on exami- 
nation: "I don't know who put the brakes on those tannery cars (those 
on the incline). The engine gang did that. I t  was their duty to bring 
the cars there and stop them on the incline; and it was the duty of my 
force to bring them down when we were ready to unload ,them." . 

J. C. Moore, witness for plaintiff, testified: "We were moving 
(286) the cars into place when plaintiff jumped up on i t  to put the 

brakes on and stop them a t  the proper point. I was pushing it 
down, and about a second after Byrd got up, the tannery company's car 
bit me on the back. I looked round and saw plaintiff's foot caught 
between the cars." 

The three ordinary issues in actions for negligence were pbmitted: 
1. Negligence of defendant. 2. Contributory negligence of plaintiff. 
3. Damage. 

'Verdict and judgment for plaintiff, and defendant excepts because 
the Court declined to charge, as requested, that on the entire evidence, if 
believed, the jury should answer the first issue "No" and the second 
issue "Yes." 

Hudgins & Watson and Frank Carter.for the plaintiff. 
E. J. Jus t ice  for the defendant. 

HOKE, J., after stating the case: The Court is of opjnion that 
neither objection assigned for error by defendant can be sustained. 

The facts show that defendant, a corporation chiefly engaged in the 
manufacture of leather and extraction of tannic acid, in  connection with 
and in  aid of its primary purpose, owns and operates a railroad, having 
its own engines, cars, crews, etc.; and in  such case, the Court has held 
that the act known as the Fellow-servant Act, chapter 56, Private Laws 
1897, applies, and will affect the right of litigants for actionable negli- 
gence occurring in that department or portion of .their work. Hemphill 
v. Lumber Co., 141 N. C., 487. This being true, the Judge below could 
not have properly charged, as requested, that there was no evidence to 
go to* the jury on the first issue. 

The testimony in the case shows that plaintiff, engaged in the perform- 
ance of his duty, was injured because some cars; stopped on  an incline 

thirty steps arag,  commenced to move, and, rolling down an in- 
(287) cline, struck the car on which plaintiff was standing doing his 

. work; and caused the injury. These cars were placed there by 
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the engine crew, and should have been securely stopped by brake or 
scotched on the incline to remain till they were moved into the yard by 
plaintiff's force. 

H e  had. given no order for moving these cars, and to move them upon 
him without warning a t  the time, and engaged as plaintiff then was, was 
7-ery likely to cause injury to some one; and the injury resulted. 

There is n e  explanation given by direct evidence as to the starting of 
the cars, but it can hardly be explained without imputing negligence to 
some of the defendant's employees. Certainly, the great probability is 
either that the engine crew, whose duty it was to place and scotch these 
cars, had not done their work properly, or some one of the.force, without 
direction and without the exercise of proper care, had started the cars 
at  this inopportune time. 

I n  either case, the plaintiff was entitled to have the qyestion go to the 
jury. 

I n  Fitzgcruld v. 3. R., 141 X. C., 530, the Court has held: "Under 
the Fellom-servant Act, which operates on all eniployees of railroad com- 
panies, whether in superior, equal, or subordinate positions, if the plain- 
tiff, a hostler of the defendant, was injured as the proximate cause of 
the negligence of his helpers in shoveling coal from a car into a tender, 
the defendant is responsible. Direct evidence of negligence is not re- 
quired, but the same may be inferred from acts and attendant circum- 
stances, and if the facts proved establish the more reasonable probability 
that the defendant has been guilty of actionable negligence, the case 
cannot be withdrawn from the jury, though the possibility of accident 
may arise on the evidence. When a thing which causes injury is shown 
to be under the management of the defendant, and the accident is such 
as in the ordinary course of things does not happen, if those who 
have the management use the proper care, i t  affords reasonable (288) 
evidence, in the absence of explanation by the defendant, that the 
accident arose from a want of care." 

Applying these principles to the facts disclosed, there was no error in 
refusing the request of defendant on the first issue. 

011 the second issue. the Court is of opinion that there is very little 
evidence that tends to show contributory negligence, and certaidy none 
that would justify the charge requested by defendant. 

The plaintiff testified that he was applying the brakes in the custom- 
ary and usual way when he was injured by a collision with these cars 
that had rolled unexpectedly down the incline. Stationed beiween two 
cars loaded with bark, it is not likely he could have noted the approach 
of the other cars, and the evidence shows clearly that he did.not note 
their approach. So far  as appears, he was in the customary position 
to do the work, and he had taken the best one that mas open to him. He  
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to anticipate a negligent act on the part of the engine crew or his own 
co-employees. Beach on Contributory Negligence, see. 38. 

The case is  not unlike ZJudson v. B. R., 142 N. C., 198, and the Clourt 
is of opinion that there is no error shgwn which gives defendant any just 
ground of complaint. 

No Error. 

Cited:  Hairston v. Leather Go., post, 5 1 8 ;  Stewart  v. Lumber  Go., 
146 N.  C., 49; D e ~ m i d  2,. R. R., 148 N. C., 190; Blackburn v. Lumber 
Co., 152 N.  C., 363 ; Sk ipper  v. Lumber  Co., 158 N. C., 324. 

PARKS v. RAILROAD. 

(Filed 11th December, 1906). 

Railroads-Right-of-Wa2/-BcquiSition by  Occupation-Rights Acquired-Rur- 
face Water-Drains-Permanent Damages-Issues. 

1. The defendant, by entering upon and occupying plaintiff's land for railroad 
purposes, acquired, at  the end of two years from the construction of 
the road, an easement permitting it to use one hundred feet from the 
center on either side for railroad purposes, to the same extent asif con- 
demned, which includes the right to construct the road-bed and to carry 
from it by the use of drains, carefully constructed, the surface water 
accumulating on the right-of-way. 

2. In exercising this right, care must be taken to avoid, by the use of all 
. reasonable means, all unnecessary damage to the lands over which it 

has a right-of-way. 
3. In an action for damages for the negligent construction of a drain by a 

railroad, the issues should be so framed that the plaintiff recovers dam- 
ages up to the time of the trial, not exceeding five years, and for the 
permanent easement which is acquired by the payment of the judg- 
ment. 

ACTIOX by C. L. Parks against Southern Railway Company, heard 
by Councill, J., and a jury, a t  the June Special Term, 1906, of WILEES. 

This action was brought for the recovery of damages alleged to have 
been sustained by the negligent constn~ction of a drain or culvert, called 
in the pleadings and testimony a "trunk," under defendant's road-bed, 
whereb.y the plaintiff's land is washed, overflowed and injured. The 
pleadings and undisputed testimony show that plaintiff was at  the time 
of the construction of the railroad and has at all times since been the 
owner of a tract of land containing ninety acres, on one side of which is 

234 

waB not injured at  all by reason of the position he had taken as affected 
by the condition and action of the cars or hands where he was then 
m o r k i n ~ ;  and he was not, under the circumstances of this case, required 

- 
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a hill and the other side lying on the north bank of the Yadkip River. 
That some sixteen years ago the Northwestern North Carolina' 
Railroad Conlpany entered upon said land and constructed its (290) 
road-bed and track through said land. No right of way was 
granted or condemned over the land nor has any proceeding for con- 
demnation or compensation been instituted by the plaintiff. The said 
railroad is now the property of defendant corporation. 

The plaintiff describes the manner in which his land is affected by 
the construction of the road as follows: "The land lying north of the 
railroad is upland and a large hill%de, eight acres in all, which drains 
through to this trunk; all open land. My land on the south side of the . 
railroad is lower than on the north side. The point where the trunk 
runs is 150 yards from the river. When i t  rains the water accumulates . 
from the land above and runs down and on through the trunk, taking 
earth, and when the water gets below the trunk it spreads out over the 
land and distributes the dirt, etc. There is no other way for the water 
to go except through this trunk. Some two hundred yards from the 
trunk is a branch which passes under the track of the road. The branch 
is lower than the trunk. * * * The water accumulates in the side 
ditches of the railroad as it flows down from the hill ~bove  and is thereby 
carried to the' trunk, and the water goes through the trunk and spreads 
out over my land. * * * When the road was first built there was 
a wooden trunk through which the water flowed, and this rotted out, and 
another and larger one of pipe was put in. The water goes through 
this pipe with greater force than formerly. * * * .There is no more 
water that goes on this land through the trunk than would have gone 
over i t  if there had been no railroad. The only difference is that, 
instead of spreading out over the entire six acres, i t  is c'ollected in the 
side ditches of the road and then cast in a body through the trunk. The 
drainway is about the lowest point and is a place where the water would 
naturally flow to." 

Bud Parks, the brother of plaintiff, says that he knows the 
land; that it is hill land, north of the road, several acres of it. (291) 
Some of it is pasture land. The nitural flow of the water from 
the north hill land would be to and over the land lying to the south. I t  
would be distriljuted but for the railroad. The water is collected in the 
side ditches and as collected goes through the trunk. 

The testimony in regard to tho damage is very conflicting. His Honor 
submitted the following issue : "Did defendant damage plaintiff's land 
as alleged in the complaint?" There was an issue directed to the 
arpount of the damage. 

The defendant requested his  Honor to instruct the jury that upon 
all the evidence they should answer the issue "KO." This was de- 
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dined, and defendant excepted. His  Honor instructed the jury upon 
the first issue that although no more water went on plaintiff's land since 
the construction of the road than before, still if it so constructed its road 
as to permit the water passing along the natural drainage and flow, but 
so as to collect in  its side ditches the water coming from the water-shed 
above, and which would have naturally flowed upon the six acres of land, 
and conveyed this water in  its side ditches to the trunk, and it there 
became concentrated and permitted to go through the trunk onto plain- 
tiff's land, and carry with i t  dirt and other matter, such water and dirt 
and other matter being distributedrover plaintiff's land, defendant hav- 
ing furnished no sufficient and proper drain beyond the trunk to take 

'water away, and on to the river a t  lower part of plaintiff's land, then 
the jury would answer the first issue "Yes," if they find that thereby 
 plaintiff'^ land was damaged. To which defendant excepted. 

There was judgment upon the verdict, and defendant appealed. 

Pinley di ~ e n d r e n ' f o r  the plaintiff. 
Manly & Hendren for the defendant. 

CONNOR, J., after stating the case: The plaintiff's land forms 
(292) a water-shed to the Yadkin River. Prior to the construction of 

the railroad the water found its way down the hillside, spreading 
over the bottom-land and either percolated through the soil or passed 
over the surface into the river. I t  was necessary in the construction of 
the railroad to make a road-bed of the usual width, which operated as 
a barrier, or dam, to the natural flow of the water. Coming down the 
hill, unless carried off by side ditches, the water percolated through 
the road-bed, endangering the solidity of the track. To avoid this dan- 
ger, the company cut a side ditch, into which the water flowed, finding 
its way to the lowest point along the north side of the road-bed. At this 
point i t  ponded, rendering it necessary to provide an outlet to the river. 
For  this purpose the company, at  the time of constructing the road, put 
in  the road-bed, under the track. a wooden trunk or drain. This was 
done some sixtekn years ago. ~ ; $ n ~  the year 1899, as alleged in the 
complaint, this drain was enlarged and a pipe inserted through the road- 
bed. This pipe was, we assume, no longer than the width of the road- 
bed at  its base, thus.throwing the water from its mouth onto plaintiff's 
lower lands. I t  does not appear whether the wash mas on the right of 
way or beyond it. We assume that i t  was on the plaintiff's land over 

. which defendant had acquired an easemeht, by virtue of the provision of 
its charter, after two years from the construction of the road. The 
water. passing through the culvert .was surface, or such as fell, when i t  
rained, upon the water-shed above the track. There is no evidence that 
the company diverted any water from a natural water-course. 
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I t  is conceded that the defendant has not increased the flow of sur- 
face water, that is, that no more surface water went through the.culvert 
than formerly passed over plaintiff's land, either before the road was 
built or with the under-drain. The plaintiff does not complain of the 
construction of the road-bed and track through his land or the 
manner in which the side ditches are constructed. (293) 

I t  is well settled that for the entry upon and taking his land 
"for railroad purposes, he should have sued within two years from the 
construction, and that by his failure to do so i t  shall be presumed that 
the land upon which the road may be constructed, together with one 
hundred feet on each side of the center of the road, has been granted to 

' 

the company by the owner, and i t  acquired a good right and title to the 
same, so long as the land may be used only for the purpose of the road, 
and no longer." .Baykey V .  R. R., 137 N. C., 214; McCaskill v. R. R., 
94 N.  C., 746; R. R. 7). Olive, 142 N. C., 257. 

The defendant insists that the right, with the accompanying ease- 
ments, thus acquired by the company are the same in all respects as if 
the land had been condemned or granted for railroad purposes. An 
examination of the decisions of this Court does not show that this ques- 
tion has been heretofore directly presented or decided. I n  the cases in- 
volving the rights and duties of railroad companies, in respect to their 
rights of'way, no distinction has been suggested or made between the ' 

several methods of acquisition. I n  McCaslcill v. R. R., supra, which 
mas the first of a series found in aur Reports, the right was acquired 
under the statutory presumption arising after two years' occupation, and 
the riglit was treated as coextensive with a condemnation or grant. 
I n  IIrinLley v. R. R.,- supra, the question was presented whether, 
upon a right acquired in this way, the company could, without being 
liable to the owner, change the grade and relocate its track on the right 
of way. Montgomery, J., discussing the question, cited Blue v. R. R., 
117 N.  C., 644; R. R. v. Bturgeon, 120 N.  C., 225, and Shields v. R. R., 
129 N. C., 1, and saps: "In these cases it 'was decided that railroad 
companies, if they should need the whole of the right of way 
for railroad purposes, had the right to the use of the whole. (294) 
Some of these uses were mentioned in the decisions. v i i ,  road- 
bed and drains, sidetracks and houses for their employees, warehouses, 
etc." The Codrt held that the company was not liable fo? making a 
change in the grade, etc. In Sturgeon's case, supra, i t  is said: ('What 
reasonable meaning can be attached to the words "for the. purposes of 
the company,'' except that the land should be used for such purposes as 
are conducive and necessary to the conducting of the business of the 
company, that is, of safely and rapidly transporting and conveying pas- 
sengers and freight over its railroads? That is the whole business of 
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the company. They need land for nao other purpose than to properly 
colistruct their road-beds and drain them, build sidetracks, etc." FZern- 
i r q  v. R. R., 115 N .  C., 676. 

I t  would seem, in the light of what has been said by this Court, as 
well as upon the reason of the thing, that when the land-owner acquiesces 
for two years after the construction of the road over his land, with full 
knowledge of his legal rights and of 'the extent of the rights accruing 
to the company by such occupancy, he assents to the acquisition of the 
easement in the same manner and to the same extent as if the land had 
been condemned. We would find i t  exceedingly difficult, if not imprac- 
ticable, to draw any line of distinction between the rights acquired by 
the different methods prescribed by the law. As we held in  Hodqes v. 
Telegraph Co., 133 N.  C., 225, for any additional burden not necessary 
for "railroad purposes" placed upon the land covered by the right of 
way, the owner is entitled to compensation. 

What rights pass to the company in regard to disposing of surface 
water in the drainage of its road-bed, or what elements of damage are 
considered in fixing compensation when the land is condemned or sur- 
rendered by the owner by acquiescence in  regard to surface water? 

This question was first considered and decided by this Court in 
(295) R. R. v. Wicker, 74 N.  C., 220, in  which R o d m m ,  J., adopting 

the rule laid down by the Supreme Court of Massachusetts, said: 
"A distinction is taken between cases in which the ponding is caused by 
the obstruction of a natural or artificial drainway, and when it is caused 
by the alteration of the previous grade or slope of the land, by which 
the surface water on defendant's land is prevented from running off as 
i t  was accustomed to do. I n  the first of these.cases i t  is held that the 
resulting damage should not be estimated in measuring the compensa- 
tion to the land-owner; but that in  the second i t  should be." This case 
has been uniformly appro~~ed  and followed by this Court. The only 
difficulty consists in  the application of the rule. I n  that case the ques- 
tion discussed was ponding surface water. I n  Willey v. R .  R., 98  N .  C., 
263, Xmith, C. J., said: "In condemnation, everything necessary and 
incident to the original making and subsequent operating the road .must 
be intended to have passed as against the owner of the condemned land." 
I n  Bell v. R. R., 101 N.  C., 21, Davh, J., says: "The water drained 
by the defendant's ditches was all surface water, except occasionally, 
after heavy rains, the water from the Dismal Swamp would spread over 
the surface ~f the ditch," citing R. R. v. V k k e r ,  supra, as establishing 
the ~r inc ip le  that draining off surface water was one of the legal inci- 
dental damages" which is assessed in condemnation proceedings. Adnms 
v .  R. R., 110 N. C., 325; Fleming v. R .  R., supra. I n  Mullen v. CCCWZ 
Go., 130 N.  C., 496, Douglas, J., says: "In the present case the plain- 

: I  r l *.' 
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tiff occupies the singular position of being the upper and lower land- 
owner by virtue of the same piece of land." After describing the way 
in which the plaintiff was damaged, he says: "This is diversion, and 
it is now well settled that neither a corporation nor an individual can 
divert water from its natural course." I n  iVixel1 v. McGowan, 120 N. 
C., 134, Faircloth, G. J., said : "The defendants are permitted 
not to divert, but to drain their lands, having due regard to (296) 
their neighbor, provided they do not more than concentrate the 
water and cause it to flow more rapidly and in greater volume down the 
natural stream through or by the lands of the plaintiff. This license 
must be conceded with caution and prudence." Parker v. R. R., 123 
N. C., 71. 

We conclude, therefore, that the defendant, by entering upon and 
occupying plaintiff's land for railroad purposes, acquired, at the end of 
two years from the construction of the road, an easement permitting it 
to use one hundred feet from the center on either side for railroad pur- 
poses, which includes the right to construct the road-bed and to carry 
from it by the use of drains, carefully constructed, the surface water 
accumulating on the right of way. I n  exercising this right, care must 
be taken to avoid, by the use of all reasonable means, all unnecessary 
damage to the lands over which it has a right of way. The land-owner 
must have known, when he acquiesced in the acquisition of the ease- 
ment by refraining from snit, that the company would be compelled to 
protect its road-bed and track from surface, water. He  knew the "lay" 
of his land and what effect the construction of the road would have 
upon the flow of the water and the means necessary to prevent ponding 
,and injuring the upper land and the road-bed. He made no complaint 
for sixteen years, during which he says there was a wooden trunk carry- 
ing the surface water in the same quantity and through the same land 
as the pipe does. He says, and this is self-evident, that the new drain 
does not increase the flow of the water, and he further says that the 
drain is about the lowest ~ o i n t  and is where the water would naturally 
flow. 

The contention of the plaintiff is well stated in the brief of his coun- 
sel, saying: ('Plaintiff alleges that the defendant should have carried 
the water, collected in its side ditches, to the branch on the west 
or the ditch on the east or trunked it to the Yadkin River on the (297) 
south, about one hundred yards distant from the railroad. And, 
in not doing this, the construction and drainage of the road was peg& 
gently and improperly done.'' 

Neither of these contentions were submitted to the jury. They were 
instructed that if the water was concentrated by flowing down the side 
ditches at the trunk and permitted to go through the trunk onto plain- 

239 
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tiff's land, defendant was liable. This view eliminated the question 
of negligence and withdrew from the jury the fact that defendant had 
acquired an easement to drain the surface water by carrying i t  through 
the road-bed, provided there was no other reasonably convenient way to 
dispose of it and that there was no negligence in  the construction of the 
drain. I t  is not clear from the testimony of plaintiff whether defend- 
ant could not, by the exercise of reasonable care and without unreason- 
able expense, have carried the water to the branch and thereby disposed 
of it without injury to plaintiff. H e  says in  his direct evidence that the 
branch was lower than the point at  which the trunk was placed. I n  his 
cross-examination he says otherwise. 

We think that the true test' of defendant's liability is whether the 
means adopted were reasonable, or such as a prudent man so situated, 
having regard to his own and his neighbor's rights and property, would 
have taken to dispose of the surface water. 

It may be that, if railroad companies were required to condemn or at  
least institute proceedings for that purpose, before constructing their 
roads, etc., and have t h e i ~  rights and duties settled, many of the difficult 
and perplexing questions which have arisen would have been avoided. 
The policy of the State, when the construction of railroads first at- 
tracted attention, was otherwise. Conditions have changed, lands have 

increased in  value and rights deemed of little value when the 
(298) roads were built have become of importance. The courts, while 

endeavoring to have the law work out substantial justice, cannot 
change their decisions to meet these conditions. 

The defendant is entitled to drain the surface water from its road- 
bed, subject to the limitation that i t  does so' without negligence and 
unnecessary injury to the lands of plaintiff. Of course, what we have 
said has no application to lands over which rights of way have not been 
acquired. These questions have been discussed and settled in  other 
cases, 

This conclusion results in a new trial. I t  may be proper to say that 
the real questions in controversy could be more clearly presented by a 
reformation of the pleadings. I t  does not very clearly appear what the 
plaintiff's cause of action is or the damagi which he claims. The 
proper issues in such cases 'may be found in Brown v. Power Co.; 140 
N.  C., 334, and Candler v. Electric Co., 135 N.  C., 12. I n  this way the 
plaintiff recovers for damage up to the time of the trial, not exceeding 
five years, and for the permanent easement which is acquired by the 
payment of the judgment. The issues thus framed would eliminate the 
exceptions to his Honor's rulings upon the question of damages. 

New Trial. 
Cited: Earnhardt v. R. R., 157 N. C., 364 

N. C. ,  500. 240 
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WEBB v. TRUSTEES. 
(299) 

(Filed 1 1  December, 1906.) 

Contract to Purchase Bonds-Approual of Attorney-Condition ~recedeht- 
Preliminarp Negotiations. 

1.  Where the plaintiff proposed to purchase certain bonds issued by the 
defendant, "when legally issued to the satisfaction of our attorney," 
which proposition was accepted by the defendant, the approval of the 
attorney selected to pass upon the validity of the bonds, honestly and 
fairly expressed, was a condition precedent to the completion of the 
purchase. 

2. The correspondence or negotiation leading up to a proposition to purchase 
bonds is not material, where the proposition made by plaintiff and ac- 
cepted by defendant was the result of such negotiation, and their 
relative rights and liabilities must be ascertained and declared upon the 
plain and unambiguous language found therein. 

ACTION by C. A. Webb, doing business as C. A. Webb & Go., against 
Board of Trustees of the Morganton Graded School District, heard by 
0. H. Allen, J., and a jury, a t  the June Term, 1908, of BUNCOMBE. 

The Legislature of North Carolina by chapter 455, Laws 1903, incor- 
porated the Morganton Graded School, naming trustees thereof, and by 
chapter 114, Laws 1905, authorized the said trustees to submit to the 
voters of the said Morganton School District a proposition for the issue 
of school bonds to the amount not exceeding $20,000, running forty 
years from date .of issue, bearing interest at a rate not exceeding six per 
cent. At a n  election held pursuant to the provisions of said act, said 
trustees were authorized to issue the said bonds in accordance with the 
said proposition. Pursuant thereto the said trustees advertised for 
bids for said bonds to the amount of $15,000. 

On 27 July, 1905, the plaintiff, C. A. Webb, doing business under 
the firm name and style of C. A. Webb & Co., snbmittbd to said 
board a proposition to buy said bonds, as follows: "For the (300) 
fifteen thousand dollars of coupon bonds of Morganton Graded 
School District, due and payable forty years from date, with option of 
prior payment at the expiration of twenty years from date, drawing 
interest at  the rate of five per cent, payable semi-annually, both principal 
and interest payable a t  the First National Bank of Morganton, to be 
dated 1 ~eptember,  1905, we will -pay you par and interest, and a 
premium of $630 and furnish free blanks upon the delivery of the same 
to us at  Asheville, when Iegally issued to the satisfaction of our attor- 
neys. We herein enclose certified check for $500 as guarantee to faith- 
Rdly carry out this proposition." 

At. the time of submitting said proposition plaintiff enclosed a certi- 
fied check on the Battery Park Bank of Asheville for $500, endorsed to 
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the president of the board of trustees, as follows: "Pay 'to the order 
of John H. Pearson upon our failure to comply with our contract this 
day made for the purchase of fifteen thousand dollars Morganton 
Graded School bonds. (Dated) July 27, 1905." 

A t  the time of said proposition the defendant trustees were in cor- 
respondence with a number of bankers and brokers, dealers in  securities 
of that character. Without advising with counsel, said trustees had, 
before that time, offered to sell bonds maturing in twenty years instead 
of forty years; the plaintiff instead of expressing a preference for bonds 
running twenty years, was of the opinion that said trustees were not 
authorized to issue said bonds, but did have authority to issue the bonds 
due and payable forty years from date, with option of prior payment 
a t  the expiration of twenty years from date. Immediately upon filing 
said proposition the said trustees ceased to negotiate with the proposed 
purchasers of its school bonds, and caused publication to be made that 

the said bonds had been sold to the plaintiff ; the plaintiff submit- 
(301) ted to his attorneys in the city of Boston a certified copy of the 

act authorizing the said issue of bonds and all other certified 
records which had, a t  that time, come into the hands of the plaintiff, 
which tended to show the legality of said bonds, with a request that 
said attorneys render a legal opinion in  respect to the legality thereof. 
That on 8 August, 1905, the said attorneys, Storey, Thorndyke,,Palmer 
& Thayer, gave to the plaintiff their opinion in  writing, saying: "The 
statute provides for bonds 'running forty years from date of issue' and 
the notice of election provides for bonds 'to run forty years from date of 
issue.' I n  our opinion the bonds must run for forty years without op- 
tion of prior p a p e n t .  This result, apparently, does not coincide with 
your contract, or the contention of the board. i4waiting the further 
,papers which you are to send us, and also awaiting your instructions 
as to whether ifi the circumstances we shall proceed to complete the 
examination, we are, etc." Immediately upon receipt of said opinion, 
plaintiff submitted same to defendant Board of Trustees, advising said 
defendant that because of the failure of said attorneys to approve and 
pass the validity of the character of bonds mentioned in  said contract 
said plaintiff would not take up and pay for the bonds mentioned in  
said contract unless the defendant would submit the facts with refer- 
ence to said maturities to the Superior and Supreme Courts of Narth 
Carolina for an early decision upon the question as to whether. said 
bonds should run for a period of forty years or c,ould be issued so as to 
provide for an optional payment a t  the expiration of twenty years. 
Said proposition was declined by said board. The said board sent said 
check to the Battery Park  Bank at Asheville for collection and with- 
holds the same, refusing to surrender to the plaintiff. Subsequently the 
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defendants sold the said bonds to the amount of $15,000 .for a premium 
of $2.50 on the $100. 

Plaintiff introduced the deposition of Henry Ware, Esq., a 
member of the firm of Storey, Thorndyke, Palmer & Thayer, who (302) 
testified that he had been engaged for over nine years in examin- 
ing records and papers relating to municipalities in North Carolina. 
That he examined the records, etc., relating to the issue by the defend- 
ant trustees, a t  the request of the plaintiff, and was of opinion that the 
bonds issued either in accordance with the contract of purchase, that is, 
payable forty years from that date, with the option of prior payment 
a t  the expiration of twenty years, would not be, or have been, legally 
authorized, for the reason that the statute authorizing the bonds re- 
quired them to run forty years from date, and did not authorize said 
trustees to make them payable at  an earlier date, either absolutely or at  
its option. That he communicated said opinion to the plaintiff on 8 
August, 1905. H e  says : "I gave the said opinion in  absolute good 
faith, honestly believing that I was correct ih  the same, and I still so 
believe." 

The defendant moved for judgment upon the pleadings, and this 
, being denied, there was an exception. Thereupon his Honor submitted 

the following i&ue to the jury: "Did the attorneys advise against the 
legality of the bonds as alleged in the fifth article of the complaint? 
Answer : Yes." 

There were certain exceptions to the testimony and the rulings of his 
Honor specifically set forth in the assignments of error and appearing 
in  the opinion. Judgment being rendered for the plaintiff, the de- 
fendants duly excepted, and appealed. 

dverg & Erwin, C. A. Webb, and W .  C. flewland for the plaintiff. 
Avery & Avery for the defendant. 

CONNOR, J., after stating the case: The terms of the proposition 
made by plaintiff to purchase the bonds issued by defendant, "when 
legally issued to the satisfaction of our attorneys," are plain and 
unambiguous. Similar provisions are frequently found in con- (303) 
tracts for purchasing bonds, loaning money, buying stocks, build- 
ing hous6s, purchasing land, etc. They are regarded as both wise and 
reasonable, and are uniformly sustained by the courts. I n  regard to the 
purchase of municipal bonds, the value of which for sale on the market 
is so largely dependent upon the approval of counsel skilled and learned 
in  the laws controlling their issue, it i s  a most prudent provision. I n  
the light of the frequent litigation growing out of the issue of such 
bonds, often disastrous to holders, to purchase them without some such 
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protective provision would be imprudent and unsafe. However this 
may be, parties have the legal right to make such contracts, and i t  is the 
duty of the courts to give the language a fa i r  and reasonable interpre- 
(ation. When so interpreted, we can have no doubt that the approval 
of the attorneys, as to the legality of the issue, ,honestly and fairly ex- 
pressed, was a condition precedent to the corhpletion of the purchase. 
We may not interpolate into it any other language or give i t  any other 
construction. I t  is uniformly held by the courts that, in the absence 
of any allegation and proof of bad faith or arbitrary conduct on the 
part  of the person selected to pass upon the validity of the bond or per- 
formanee of the contract on the part of the person seeking its enforce- 
ment, his approval is  a condition precedent and is essential to the right * 

to demand performance. It is usually held that when i t  appears from 
the pleadings that such provision is a part of the contract, the failure to 
aver compliance is demurrable. 

I n  Young v. Jefreys, 20 N. C., 357, it appeared that certain persons 
had made subscriptions for the purpose of building a Methodist Church. 
The work was to be done according to specifications and accepted by the 
Commissioners appointed to pass upon it. The objection being made 
to the payment of the subscriptions that the work had not been ac- 

cepted, and that such acceptance was a condition precedent to 
(304) the payment, Gaston, J., sustaining a motion for judgment by 

defendants, said : "There is  nothing unreasonable, muoh less 
illegal, in  such a condition. Whether a work of ar t  has been done with 
proper materials and in  a workmanlike style is an ihquiry on which 
honest differences of opinion may prevail even among persons skilled in 
the art, and on which men of ordinary pursuits are very unfit to pass. 
I t  is, therefore, in agreements for works of this kind, a prudent and 
comnlon stipulation for the prevention of controversies that the con- 
struction of the work shall be determined by some persons in whose 
judgment the parties have confidence. I f ,  however, the judghent of 
the forum 'appointed by the parties is to be disregarded, or revised by 
a court and jury, the stipulation is unmeaning." Wharton Const., 593. 
I f  the contract is to be performed to the satisfaction of another, the 
decision of such person, if honest, i s  final, no matter how unreasonable. 
Brown 11. Foster, 113 Mass., 136. I n  Church v. Shanklifi, 95 Gal., 626, 
the contract was made to depend upon the perfecting title to certain 
property "to the satisfaction of Church & Cory, attorneys." Patterson, 

1 .  ,T., said: "The record fails to show that Church & Cory refused to 
express satisfaction with the plaintiff's title through any fraudulent or 
improper motive. * * * I t  was doubtless the object of the parties 
to avoid disputes and expensive litigation; certainly some effect must be 
+en to the stipulation contained in  the agreement. To hold that the 
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opinion of the Court as to the validity of the title can be substituted for 
that of the arbitrators, would defeat the intention of the parties and, in 
effect, make a new contract for them. This the Court has no right to do. 
The parties saw fit to make Church & Cory the umpires between them, 
and if the latter exercised their best judgment in good faith and with 
an honest intention of determining the question as to the validity of t h ~  
title, their conclusion is final and binding." 

I n  Mieh. Ston,e Co. v.  Harris, 81 Fed., 928, the same question 
arose upon the construction of a contract for the purchase, of (305) 
municipal bonds, the language being: "We to furnish you with 
certified transcript of proceedings evidencing legality of issue to the 
satisfaction of your attorneys prior to the delivery of same." Judge 
Lurton, said: "The subject-matter of this contract was the negotiable 
bonds to be issued for street improvements to be made under a contract 
between the city and the plaintiff in error. They had not beeu issued 
when this agreement was entered into. I t  was a most reasonable and 
prudent thing for proposing purchasers to stipulate for some security 
against the invalidity of such bonds before being required to receive 
and pay for them. * * * The plain meaning of this contract was : 
(1)  That plaintiffs in error were to furnish certified copies of the pro- 
ceedings under which these bonds were issued. (2)  Defendants in error 
mere to fairly and honestly submit this record, when furnished, to the 
judgment of the counsel selected by them. ( 3 )  The counsel thus se- 
lected must not capriciously and arbitrarily reject the bonds, but on the 
record, honestly 'and fairly give his judgment as to their legality. 
* * * The buyers employed counsel, a gentleman particularly skilled 
in the matter of the validity of municipal bonds, and submitted this evi- 
dence to him and procured his opinion. * * * The question of the 
validity of the bonds was to be settled by the opinion of a third person, 
whose judgment was to be a legal opinion based upon 'the law and facts 
touching these bonds. Neither party would be concluded by an o p i n i ~  
rendered arbitrarily and without the honest intent of deciding fairly 
and rationally. The contract seems to come fairly within the principle 
applicable to contracts under which settlements between parties are 
made dependent upon the certificate of some third person. The rule in 
such eases is that, in  the absenee of fraud, or such gross misconduct as 
would necessarily imply bad faith, or the failure to exercise an 
honest judgment, the action of such third person should con- (306) 
dude the parties." Kihlberg v. U. S., 97 U. S., 398; R. B. v. 
March, 114 U. S., 549; Acorett v. Lipscomb, 76 Va., 404. 

There is no suggestion that the gentlemen selected by plaintiff's at- 
torneys to pass upon the validity of the bonds were not competent or 
that they did not honestly and in good faith investigate and give their 
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opinion upon the question submitted. to them pursuant to the contract. 
While we have not undertaken to investigate or express any opinion 
respecting the validity of the bonds proposed to be issued, containing the 
twenty-year option, we regard it as sufficiently serious to arrest atten- ' 
tion and, in  the absence of controlling authority, cause counsel to decline 
to express satisfaction of their validity. Certainly the question cannot 
be said so free from doubt as fo suggest an arbitrary refusal to approve 
them. We do not think that the correspondence or negotiation leading 
up  to the proposition material. The proposition made by plaintiff and 
accepted by defendant was the result of such negotiation, and their 
relative rights and liabilities must be ascertained and declared upon the 
plain and unambiguous language found therein. We concur with his 
Honor's rulings upon the several exceptions. The issue subwitted to and 
found by the jury, in  the light of the contract, settled the right of the 
plaintiff to the relief demanded. The exceptions to the answers of Mr. 
Ware cannot be sustained. Nor was the proposed testimony of Mr. 
'Ervin material. The judgment was correctly rendered upon the plead- 
ings, and the verdict must be affirmed. 

No Error. . 

MINING COMPANY v. COTTON MILLS. 

(Filed 11 December, 1906.) 

Rights to Cut Timber-Grolzt-Reservatio~Time por Remval-Expiration. 

1. Whether the right to cut timber is a grant, or a reservation, it expires at 
the time specified. When no time is specified, a grantee of such right 
takes upon the implied agreement to cut and remove within a reason- 
able time, whereas when a grantor of the fee reserves .or excepts the 
timber, and there is no limitation to indicate when the reservation shall 
expire, then the grantee must give notice for a reasonable time that the 
grantor must cut or remove the timber included in his reservation. 

2. Where land was conveyed in fee to plaintiff "with all timber reserved" by 
- the grantor, and it was stipulated that when the land was divided into 

.lots and the erection of any building was begun on any lot, then the 
grantor "shall have no further right to any timber upon said lot," the 
Court erred in holding that the plaintiff can recover of the defendant 
for timber cut on any lot before the happening of the event which it 
was agreed should put an end to the reservation. 

ACTION by the Ormand Mining Company and others against Besse- 
mer City Cotton Mills and others, heard by Bryan, J., and a jury, at  
the February Term, 1906, of GASTON. From a judgment for the plain- 
tiff, the defendants appealed. 

0. P. Mason and Burwell d2 Cansker for the plaintiffs. 
Tillett & Guthrie for the defendants. 
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CLARK, C. J. The plaintiff holds, under mesne conveyance, certain 
lands and mineral rights from one Pinchback, whose deed to plaintiff's 
grantor contains the following exceptions or reservation: "All the 
woods and timber is reserved by me," with the addition that if the 
grantee should "divide up the land referred to in lots and begin the 
erection of any building on any lot, then I shall have no further right 
to any timber on said lot after any building is begun." 

I t  is true, as contended by the plaintiff, that "a deed purporting . 
to convey all the wood and timber therein described va t s  in the (308) 
grantee a present estate of absolute ownership in said timber 
defeasible as to all timber not removed within the time required by the 
terms of the deed.)' Lumber Co. v. Carey, 140 N. C., 462; Hawkim V .  

Lumber Co., 139 N. C., 160; Bunch v. Lumber Co., 134 N. C., 116. 
I t  is also true, as further contended by the plaintiff, that when in a 

contract for sale of standing timber "no time is specified within which 
it shall be cut and removed, the law presumes this shall be done within 
a reasonable time." 

But that is not this case. Here the land was conveyed in fee with an 
exception or reservation of the timber. I n  such case, if a time or event 
is specified upon which the timber must be cut, the reservation expires 
upon the happening of the event or expiration of the t i m e a s  here, 
upon beginning "the,erection of any building upon any lot." If there 
is no limitation to,indicate ~vhen the reservation or exception shall ex- 
pire, then the grantee must give notice for a reasonable time that the 
grantor must cut or remove the timber included in his reservation, and 
if this is not done after such reasonable notice then the reservation or 
exception falls and all rights thereunder cease and determine. 

Whether the right to cut timber is a grant, or a reservation, it ex- 
pires at the time specified. When no time is specified a grantee of such 
right takes upon the implied agreement to cut and remove within a 
reasonable time. He has bought the timber for that purpose, whereas 
when a grantor of the fee reserves or excepts the timber, he is not pro- 
viding for timber-cutting, but reserving a right, and should be entitled 
to hold till this is put an end to by the grantee giving notice for a rea- 
sonable time 40 that the grantor may elect to cut or sell this right to 
another. 

I t  may be difficult, perhaps, to reconcile all the decisions, but we 
think this is a summary of the true, just and equitable principles 
applying to such contracts. As such contracts have greatly in- (309) 
creased in number and in~portance, it will be more useful to thus 
state plainly and clearly the rules we think applicable and by which we 
shall be guided, than attempt to reconcile all the precedents. 

I n  this contract, the event upon which the reservation should termi- 
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nate is stipulated for, and is when the land is divided into lots and the 
erection of any building is begun on any lot, then the grantor "shall 
have no further right to any timber upon said lot." I n  holding that the 
plaintiff can recover of the defendant, who is assignee of the reservation 
for timber cut on any lot before the happening of the event which it was 
agreed should put an end to the reservation, there was 

Error. 
a 
WALKER, J., did not sit on the hearing of this case. 

Cited:  Midyet te  v. Grubbs, 145 N .  C., 88 ; Lumber Co. v. S m i t h ,  146 
N. C., 161; Hornthal  v. Howcott,  154 N.  C., 230; Bateman, v. Lumber 
Go., Ib., 251; Kel ly  v. Lumber Co., 157 N. C., 1'17; B y r d  v. iSexto.n, 161 
N .  C., 572. 

ROBERTS v. ROBERTS. 

(Filed 11 December, 1906.) . 

partition-Consent Decree-Report of Commissioners-Exceptions-Decree 
of  Confirmation Without Notice. 

Where a proceeding for partition was brought in 1881 and upon issues raised 
was transferred for trial to the Superior Court and a consent decree was 
entered at June Term, 1887, appointing commissioners for partition, 
who filed their report with the Clerk in 1887, and no exceptions in any 
form were ever filed to its confirmation and a decree confirming the 
report was procured at the April Term, 1906, without giving special no- 
tice to the defendant or his counsel: Held, that the defendant's motion 
to set aside the decree of confirmation was properly denied. 

PROCEEDING for partition by W. S. Boberts against H. C. Roberts, 
heard by 0. H. Allen,, J., at the August Term, 1906, of BUN- 

(310) COMBE, upon a motion by the defendant to set aside a decree of 
confirmation. From the order denying the motion, the defendant 

appealed. 

Frwnk Carter, Moore $ Rollins and H .  C.  Chedester for the plaintiff. 
N .  Y. Gulley and W .  P. Brown for defendant. 

BROWN, J. I t  appears from the record and findings by the Court 
below that on 19 January, 1881, the plaintiff brought a ,special proceed- 
ing against the defendant before the Clerk of the Superior Court for 
the purpose of partitioning certain land between the plaintiff and 
defendant which they held as tenants in common. Issues of fact having 
been raised by the pleadings, the case was transferred for trial to the 
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Superior Court. I t  was regularly called for t r i d  at  June Term, 1887, 
and a jury was empaneled to try it. After the jury had been em- 
paneled, the judgmgnt which appears in  the record, appointing com- 
missioners for partition, was entered by consent of the parties. The 
commissioners so appointed partitioned the land between plaintiff and 
defendant, and filed a report of their proceedings with the Clerk of the 
Court on 30 July, 1887. No exckptions were ever filed and no objection 
in any form made, so far  as the record discloses, to the confirmation of 
the report. At April Term, 1906, without giving special notice to the 
defendant or his counsel, the plainti8 procured an order confirming the 
report which had been filed since 30 July, 1887. 

The contention of the defendant is that the proceeding for partition 
was not pending either in the Superior Court in  term or before the 
Clerk, but that it had been.abandoned nineteen years before, and was 
pending nowhere. We are of opinion that his Honor very properly 
denied the motion. 

There was no discontinuance of the proceeding for lack of continuous . 
process or for any other reason. Penniman v. Wawkl ,  91 N. C., 
481. The consent decree was a final judgment of the Court ad- (311) 
judicating the rights of the parties to a partition. I f  the cause 
was pending before the Clerk, then no order of confirmation was neces- 
sasy when the report was filed in 1887. If no exception thereto was 
filed in twenty days, the report stood confirmed by law without a formal 
decree. The Code of 1888, sec. 1896. 

I f  we regard the proceeding as pending in  the Superior Court in term, 
by virtue of chapter 276, Acts 1887, then the defendant was bound to 
t,ake notice of such orders and decrees as were made in  the orderly course 
of legal procedure in term-time. No special notice was necessary. 

Inasmuch as no exceptions were filed to the report of the commission- 
ers during the term which folIowed the filing of the report, the plaintiff 
had a right to a decree of confirmation of this decree. 

The order made in  1906 by Judge Moore in term-time may be justly 
considered as entered nunc pro 'tune, and was no more than the plaintiff 
was clearly entitled to, even if necessary. Bright v. Sugg, 15 N .  C., 
492 ; Long 11. Long, 85 N .  C., 415. 

Affirmed. 
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SHAW v. RAILROAD. 

(Filed 11 December, 1906.) 

Railroads-Passengers Riding on Platform-Contributory Negligence-An- 
nouncement of fltation. 

1. By virtue of Revisal, section 2628, the rule of a railroad company prohibit- , 
iting passengers from going on the platform while the  train is  i n  
motion, is given, when the statute has been complied with, the force 
and effect of a law of the State prohibiting passengers from going on 
the platform of moving trains, and barring a recovery for injuries. sus- 
tained under such circumstances. 

2. An instruction that  Revisal, section 2628, does not apply if the  plaintiff 
entered upon the platform in bona fide belief that  the train was not 
moving, and i f  a reasonably prudent person under similar circum- 
stances would have so believed and acted, was erroneous. 

3. The mere announcement of the  name of a station is  not an invitation to 
alight; but, when followed by a full stoppage of the train soon there- 
after, is  ordinarily notification that  it has arrived at the usual place of 
landing passengers. 

CLARK, C. J., and HOKE, J., tlissenting. 

ACTION by Mrs. Bessie Shaw against Seaboard Air Line Railway 
Company, heard before B r y m ,  J., and a jury, at the March Term, 1906, 
of MECKLENBURG. 

This mas a civil action for the recovery of damages.for injuries sus- 
tained by plaintiff as the result of an alleged fall from the front plat- 
form of one of the defendant's passenger cars while a passenger thereon 
on the night of '26 February, 1905, at a point about threequarters of a 
mile west of Matthews, N. C., which fall, it is claimed, was caused by the 
sudden and violent jerking of the train. The Court submitted the usual 
issues of negligence, contributory negligence and dama~e. The jury 
found the issues for the plaintiff and assessed her damages. From the 
judgment rendered, defendant appealed. 

(313) Stewar t  & MacRae  and Tillett  & Guthrie  for the plaintiff.. 
Burwell  & C a m l e r  for the defendant. . 

BROWN, J. Plaintiff was a passenger on defendant's passenger train 
going to Matthews, N. C. I n  the car in which she was traveling was the 
following printed notice posted up at the time in a conspicuous place: 

."NOTICE ! Passengers are prohibited from going on PLATFORMS ~ 
or between CARS while the train is in motion, and are warned not to 
allow their HEADS or LIMBS to project from CAR WINDOWS." 
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The evidence is conflicting, but there is much evidence tending to 
prove that plaintiff went out on the platform of the car and was injured 
thereon while the train was moving and before i t  had come to a stop. 

Section 2628, Revisal of 1905, reads as follows: ''In case any pas- 
senger on any railroad shall be injured while on the platform of the 
car, or on any baggage, wood or freight car, in violation of the printed 
regulations of the company posted up at the time in a conspicuous place 
inside its passenger cars then in the train, said company shall not be 
liable for the injury: P ~ o v i d e d ,  said company, at the time, furnishes 
room inside itsVpassenger cars sufficient for the proper accommodation 
of its passengers." 

I t  is not contended that plaintiff went out on the platform for lack 
of room inside the car, because it appears from her own testimony that 
she had a seat; nor did she go out at the invitation of the defendant's 
&ent. Her testimony is that the train was not in motion when she went 
on the platform. 

The following instruction was given by the Court, to which defend- 
ant duly excepted: "If the jury shall find that, when the plaintiff went 
upon the platform, she did so in the boma fide belief that the train was 
not in motion, but that i t  had come to a full stop, and that a reasonably 
prudent person under the same circumstances would have so 
believed and so acted, then you are instructed that section 2628 (314) 
of the Revisal of 1905 would not apply, althongh the train had 
not actually come to a full stop; and, in this view, if you shall find that 
the defendant was guilty of negligence, as alleged in the complaint, you 
will answer the first issue 'Yes.' " 

The rule of the defendant company, which we have quoted, is given, 
when the terms of the statute have been complied with, the force and 
effect of a law of the State prohibiting,passengers from going out on 
the platform of moving trains, and barring a recovery for injuries sus-. 
tained under such circumstances. I n  other words, when the railroad 
company complies with the statute and the passenger voluntarily vio- 
lates the rule posted for his protection, and he is consequently injured, 
the law refuses him a right of action. The passenger's conduct is not 
to be governed entirely by the doctrine of contributory negligence as 
expounded by the courts, but rather in the light that there is no action- 
able negligence-no cause of action. The statute is made for the pro- 
tection of passengers as well as for that of the railroad company, and 
specifically relieves the company from.any liability when the passenger , 

violates its provisions. 
The vice in the quoted instruction is that i t  gives to the passenger. the 

benefit of the rule of the prudent man as if the matter were being con- 
sidered under the second issue and solely in the light of contributory 
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negligence. The instruction reads into the statute something that is not' 
there, and practically places upon the railroad company tlie responsi- 
bility for the passenger's error. However inadvertent such error, the 
passenger, and not the carrier, is to blame. His  Honor assumes that 
the train was moving (how fast he did not state), and declares that the 
statute does not apply if the plaintiff entered upon the platform in the 
honu fide belief that the train was not moving, and if a reasonably 

prudent person under similar circumstances would have so be- 
(315) lieved and so acted. This practically nullifies the force and 

effect of the statute and leaves i t  for the jury to'determine when 
they will apply the statute and when not. I t  is a very simple and 
easy matter by observing outside objects or the earth itself to tell when a 
train is at  a standstill, and it imposes no hardship upon a passenger to 
require him to be certain as to that before entering upon the platform. 
The carrier owes no duty to be upon the lookout for passengers who 
~ i o l a t e  the printed rule and go on the platform when prohibited, and 
the engineer and those in charge of the train have a right to suppose 
that passengers will remain in the car until it comes to a full stop, and 
they have a right to act accordingly. The statute contains no exception 
to its general provision, and in plain ternis relieves the company from 
liability in the case of a passenger injured while on the platform of a 
moving train when the company, as in this case, has complied with its 
terms. 

I n  Denny v. R. R., 132 N. C., 340, it is held that a passenger who 
voluntarily goes upon the platform of a moving train for the purpose 
of alighting at  the station, and is injured by reason of a jerk in the 
train, is not entitled to recover therefor, and Illr. Justice Connor, speak- 
ing of the duty of the engineer, says: "He cannot be supposed to know 
or anticipate, that passengers, in  defiance of the rules, have gone upon 
the platform and are standing upon the steps of the car while in mo- 
tion." See, also R. R. v. Hawk. 78 Ala., 112. I n  the case before us 
as in Denny's case, there is no suggestion that the conductor mas upon 
the platform and no evidence that plaintiff was invited to go out there 
preparatory to leaving the train. 

The fact that the porter called out the station name before, reaching 
the station was no invitation to go upon the platform, for at  that time 

tke train was running rapidly, and only after the announcement 
(316) did it begin to slow down. I n  Smith v. R. R., 88 dla., i t  is said: 

"The mere announcement of the name of a station is not an in- 
vitation to alight; but, when followed by a full stoppage of the train 
soon thereafter, is ordinarily notification that i t  has arrived at the usual 
place of landing passengers. " " * Ccmparing all the cases, we 
deduce that, when the name of the station is called, and, soon thereafter, 
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the train is brought to a standstill, a passenger may reasonably conclude 
that i t  has stopped a t  the station, and endeavor to get off, unless the 
circumstances and indications are such as to render manifest that the 
train has not reached the proper and usual landingplace." To the 
same effect are the following cases: England v. R. R., 21 N. E., 1; 
R. R. v. Holmes, 97 Ala,, 332; Mitchell v. R. R., 51 Mich., 236; R. R. 
v. Green, 25 Am. St., 255; Ninock v. R. R., 56 N. W., 870. 

It is contended by defendant that there is a material variation between 
the allegation of the complaint and  plaintiff,'^ proof, in that she alleges 
in her complaint that the train was moving when she entered on the 
p l a t f o ~ ,  and in her testimony she states that it was at  a standstill. I t  
is unnecessary that we consider this, as the complaint may be amended 
before another trial. 

New Trial. 

HOKE, J., dissenting: I cannot concur in the decision of this case, 
and am of opinion that by an erroneous application of a wholesome 
principle the decision of the Court may work great injustice to the 
plaintiff in  the further trial of the cause. 

The objection urged against the validity of the present trial and held 
for error in the opinion of the Court is that the charge of the Judge 
contrav.e.enes a rule' of the company made and posted pursuant to the 
statute, Revisal 1905, 2628, which forbids passengers from going , 
on the platform when the train is in  motion. (317) 

I think the statute is a wise one, and the rule a reasonable 
regulation when reasonably interpreted; but I cannot think that anjr cor- 
rect or reasonable interpretation of this rule would uphoId or sustain the 
objection made to the charge on the facts of the present case. 

,These facts show that about a mile from Matthews Station there had 
been a washout which had been recently repaired, and the employees of 
the defendant had been instructed, or were accustomed to stop or slow 
down at this place. There was no testimony that plaintiff was aware of 
this custom or of these instructions. 

The theory and testimony of the plaintiff h a s  that at the time of the. 
occurjence plaintiff was a passenger gn the defendant road, going from 
Charlotte to Matthews, a station about ten miles out, in the night-time. 
On approaching Matthews, near which town she lived, the porter on the 
train came through the first-class car where plaintiff was and called out 
"Matthews." The train immediately began to slow down, and plaintiff 
got up from her seat and started to go out. She had her grip in  her 
hand and her baby on her arm as she went towards the front door; and 
by the time the plaintiff had reached the front door the train had almost 
stopped, and when witness got to the platform it had stopped. The train 
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then gave a violent jerk and plaintiff was thrown down and seriously 
injured. 

,4nother witness for the plaintiff said that the train had slowed up 
and looked to him like i t  stopped when i t  got even with the washout, and , 
then gave a sudden jerk and went forward. 

Yet another witness for plaintiff stated that the train had gotten very 
slow at the washout, but he did not think that the train had quite 
stopped. 

The theory of the defendant was that the train had never 
(318) gotten slower than five miles an hour at this point, the testimony 

of the defendant being that i t  was running from five to ten miles 
all hour. 

Presenting the theory and testimony of the defendant, the Court 
charged the jury, among other things, that the general rule is that pas- 
sengers who are attempting to go on or off a moving,train in violation 
of the rules of the railroad company cannot recover for injuries received 
by them. This being so, if the jury find that at the time plaintiff was 
injured there was a printed notice posted up in a conspicuous place 
warning passengers not to go on the platform while the train was in 
motion, and plaintiff went upon the platfbrm, under the erroneous 
impression that it was slowing up for her station and while upon said 
platform plaintiff was thrown therefrom as a result of a sudden jerk or 
movement of the train, which was slowing up for a washout, then the 
Court charges that the plaintiff was guilty of contributory negligence in 
going on the platform while the train was slowing up ; which negligence 
on her part would be the proximate cause of the injury, and the jury 
should answer the second issue "Yes." That even though the jury 
should find that the defendant was guilty of negligence in failing to 
warn the plaintiff that the train was slowing for the washout, and not 
for the station, or in causing the train to be suddenly and violently 
jerked forward while at the washout, yet, if the jury find that plaintiff 
went on the platform of the car while it was in motion in violation of 
the printed regulation of the company, posted in a conspiquous place in 
the car, and was injured on account of a sudden jerk or movement of 
the car while on the platform prep~ring to alight, then the Court charges 
the jury that the ~laintiff was guilty of contributory negligence, which 
would be the proximate cause of the injury. 

Again, if the jury find, by the greater weight of the evidence, that 
there was a rule properly posted in the 'car, forbidding passengers 

. (319) to go on the platform while the train was in motion, and she 
went on the platform while the train was running from five to 

ten miles an hour and was thrown, in that event she would be guilty of 
contributory negligence. 
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I n  presenting the theory and evidence for the plaintiff, the Court 
charged the jury as follows: 

"If the jnry shall find, by the greater weight of the evidence, that 
shortly before reaching Matthews, on'the dight referred to in the com- 
plaint, the defendant's employee went through the passenger coach in 
which the plaintiff was riding and called 'Matthews,' and that imme- 
diately thereafter the train began to slow up, and gradually ran slower 
and slower, until it came to a full stop, and that the plaintiff, while 
the train was'slowing up, went towards the platform, believing that 
the train had stopped for the station, and in so doing acted as a 
reasonably prudent person would have acted under the same or simi- 
lar circumstances, and while so upon the platform the train, without 
warning to her, was suddenly jerked forward by the defendant's em- 
ployees, and by reason of said sudden jerking forward the plaintiff was 
thrown from the said platform to the ground, and thereby injured as 
alleged in the complaint, then the jury are instructed that this was neg- 
ligence on the part of the defendant, and they will answer the first issue 
'Yes.' )' 

And further, at the request of the plaintiff, gave the following spe- 
cial instructions : 

"If the jury shall find that, when the plaintiff went upon the platform, 
she did so in the bona fide belief that the train was not in motion. but 
that it had come to a full stop, and that a reasonably prudent person, 
under .the same circumstances, would have so believed'and so acted, then 
you are instructed that section 2628 of the Revisal of 1905 would not 
apply, although the train had not actually come to a full stop; and, in 
this view, if you find that the; defendant was guilty of negligence, 
as alleged in the complaint, you will answer the first issue 'Yes.' )' (320) 

We have held, in several well-considered decisions in this State, 
that the charge to the jury must be .considered as a whole in the same 
connected way in which it was given, and on the presumption that the 
jury did not overlook any portion of i t ;  and if, when so considered, it 
presents the law fairly and correctly, it will afford no ground for revers- 
ing the'judgment, though some of the expressions, when standing alone, 
might be regarded as erroneous. 

Applying this rule to the charge now considered, I think, by fair 
intendment, it could only mean that while the plaintiff could not re- 
cover if she entered on the ~ l a t f o m  when the train was in motion in 
violation of a rule of the company properly posted, yet the rule would 
not apply if she took that position after the porter had called the station 
and when the train, immediately after such call, had come to a stop, or 
so near it that the plaintiff, in the exercise of reasonable care, could 
not discover whetherit had stopped or, not. 
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So interpreted, I think the charge a correct one on the facts presented, 
and that the rule only applies and prevents recovery where the passenger 
voluntarily goes on the platform when the train is perceptibly in mo- 
tion; and does not, and was never intended to apply to cases like khe 
present, where the passenger goes on the platform by the implied invita- 
tion of the defendant's employees when its train had come to a stop, or 
so nearly so that the passenger could not tell whether i t  was moving 
or not. 

The opinion of the Court, as I understand it, in  upholding a contrary 
view, applies and extends the rule to a case which is not in its spirit 
nor within its letter, by any fair or reasonable construction; and, in its 
practical effect, may, and frequently will, enable a carrier, by invitation 
of its employees, reasonably relied upon, to entice a passenger to his 

hurt, injure him by gross negligence and escape with impunity. 
(321) The interpretation put upon this rule and statute is not only 

not grounded in  right reason, but is not supported by any well- 
considered authority. 

There are several decisions which hold that the mere call of a statiox 
does not amount to an invitation to a passenger to go on the platfom 
for the purpose of alighting while the train is still in motion. But no 
such decision was made on facts similar to those presented in  the case 
we are considering: where the porter called the station, the train slowed 
up, and either stopped or came so near i t  that its motion could not be 
observed. The better considered authoritiefi hold that this amounts to 
an implied invitation to the passengers to step on the platform for the 
purpose of alighting; and if, in  so doing, a passenger is injured by the 
negligence of the company's employees, the plaintiff can recover. 
. In R. R. v. Meyers, 62 Fed., 367, being a decision of the Court of 

Appeals of the Seventh Circuit, Fuller, Circuit Judge, Jenkins, Circuit 
Judge, and Grosscup, District Judge, present and taking part in the 
decision, i t  was said: 

"It is urged that there is exemption from liability here by reason of 
the provision of the statute of Indiana (Rev. St., 3928), which declares: 
'In case any passenger on any railroad shall be injured on the platform 
of a car, or ,any baggage, wood, or freight car, in violation of the 
printed regulations of the company posted up at the time in  a conspicu- 
ous place inside of its passenger-car then in the train, such company 
shall not be liable for the injury, provided said company a t  the time 
furnished cars sufficient for the proper accommodation of the passen- 
gers.' 

"It was found by the jury that, on the inside of the door of the car 
. . 

in  which the defendant in  error was riding, the company had 
(322) placed a notice warning passengers from riding on the platform 
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when the train was in  motion. This statute was obviously in- 
tended to absolve the company from responsibility for damages to pas- 
sengers imprudently and improperly standing or riding upon the plat- 
form; but we cannot conceive that it was designed to apply to a case 
of a passenger justifiably leaving a car, the platform being the only 
mode of egress, and the defendant in error being there by invitation of 
the servant of the company for the purpose of alighting, and was not, we 

' think, riding upon the platform within the meaning of the statute7)- 
citing BueZ v. R. R.. 31 N. Y., 314; R. R. v. Miles, 88 Ala., 256. 

And in 6 Cyc., 638, i t  is said: "It will, in general, constitute negli- 
gence on the part of . a  passenger who violates. a regulation made by a 
carrier with reference to the safety of passengers, and for an injury 
resulting from such violation he cannot recover. But the passenger 
may properly rely on the discretion of the person in  charge of the con- 
veyance as to what would be safe conduct: thus, while it is usually in  
violation of ,the rules to ride on the platform of a moving train, yet, if 
this is by the express or implied direction or' consent of the person in  
charge of the train or car, it will not be imputed to the passenger for 
negligence." 

And in 5 A. and E., 678, in note 1, it is said: "The regulation for- 
bidding passengers to stand on the ~1atform.of a car while the train is 
i n  motion being reasonable and proper, a passenger who is injured 
while standing on the platform, in violation of such regulation, is 
guilty of contributory negligence, and cannot maintain an action to re- 
cover damages. But the passenger who remainsethere only long enough 
to ascertain that the train had not stopped does not violate the regulation 
p~ohibiting passengers from riding on the platform." 

These authoritia~, I think, state the correct doctrine, and, ap- 
plied to the facts of the case before us, will show that the trial (323) 
has been free from reversible error. 

There could be no better illustration of the wisdom of this position 
than the facts disclosed in the record. 

As heretofore stated, the plaintiff, on the traid for the second time 
in  her life, ignorant of any washout or of any directions or custom of 
the company to make a stop a t  the washout, hears the porter call "Mat- 
thews," the station to which she was going. The train immediately 
slowed up. The plaintiff, acting on the call, in connection with the 
slower motion of the train, goes to the door for the purpose of alighting, 
and when she steps on the platform the train is at  a standstill, or so 
near it that, in the exercise of ordinary care, she cannot tell that it is in 
motion. 

I t  was in presenting this theory and the evidence tending to support 
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i t  that the alleged error was committed; and i t  seems to me that a mere 
statement of the testimony is a complete answer to the position. 

I am of opinion that, both on reason and authority, the verdict and 
judgment should be upheld. 

CLARK, C. J., concurs in the dissenting opinion. 

Cited: Darden 2,. R. R., 144 N. C., 2 ;  Smith v. R. R., 147 N. C., 
451; Slragner v. R. B., Ib., 328 ; Keamey v. a. B., 158 N. C., 530; 
Thorp v. Traction Co., 159 N. C., 37. 

-" * 

(384) 
LUMBER COMPANY v. RAILROAD. 

I (Filed 11 December, 1906.) 

Railroads-Fires-Defective Bpark-Arresters-FouZ Right-017-Wag-Negligence 
. -Bwrden of Proof. 

1 1. Where fire is set out by sparks from a defective engine, or one not having 
a proper spark-arrester, or because operated in a careless manner, the 
company is liable for the negligence, whether the fire originates on or 
off the right-of-way. 

2. Where the engine iS properly operated, is not defective, and has a proper 
spark-arrester, but fire originates on the right-of-way because it is in a 
foul or neglected condition, the company is liable. 

3. In an action for damages for negligently setting fire to plaintiff's lumber 
by sparks from defendant's engine, the Court properly charged that 
i f  the fire was set out by the engine, the burden was on the defendant 
to show that it was equipped with a proper spark-arrester-a matter 
peculiarly within its knowledge. 

ACTION by North Fork Lumber Company against Southern Railway 
Company, heard by 0. H. AZZcn, J., and a jury a t  the September Term, 
1906, of BUNCOMBE. From judgment for the plaintiff, the defendant 
appealed. ' 

Charles E. Jones add Zebulon Weaver for the plaintiff. 
Moore & Rollins and C. A. Webb for the defendant. . 

CLARK, C. J. A pile of lumber belonging to the plaintiff was burned 
while under a shed on the defendant's right of way. The side of the 
shed next to the railroad track was open, and the eaves were about the 

- height of the smokestack of a locomotive. The public and the defend-. 
ant used the shed for loading and unloading, and not long before this fire 
others than the plaintiff had used it for a worshop, and some shavings 
had accumulated there. I t  was in  evidence that the defendant's Ioco- 
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motive passed, throwing a great many sparks and of unusual size, 
inuch larger than would be thrown by an engine with a proper (325) 
spark-arrester. Within fifteen or twenty minutes after this loco- 
motive passed, fire was first seen, and it was burning among the shav- 
ings. It. is not shown that either the plaintiff or the defendant had 
actual knowledge that the shavings were under the shed, but "any one 
passing along the road could have seen them." 

The liability of railroads for setting out fire is summed up under three 
heads in Williams .v. R. R., 140 N. C., 624; but, indeed, i t  may be 
stated under two, to wit: 

1. When the fire is set out hy sparks from a defective engine, or one 
not having a proper spark-arrester, or because operated in a careless 
manner, the company is liable for the negligence, whether the fire origi- 
nates on or off the right of way. 

2. Where the engine is properly operated, is not defective, and hasea 
proper spark-arrester, but fire originates on the right of way because it 
is in a foul or neglected condition, the company is liable. 

I n  the present case the Judge charged that if the state of facts, stated 
under the first head, occurred, to wit, that the sparks were emitted by 
a defective spark-arrester, the jury should find the first issue "Yes." 
The jury so found. We do not see that the defendant has any cause to 
complaic that the second head, the alleged negligence from allowing the 
accumulation of shavings on the right of way, was not also presented. 
The plaintiff alone could complain of that. I f  the fire was set by reason 
of a defective spark-arrester, it was immaterial whether or not the de- 
fendant allowed an accumulation of inflammable material on the right of 
way. Under the charge of the Court on the second issue, the jury found 
that the plaintiff was not responsible for the accumulation of shavings, 
or, if i t  was, that the proximate cause was the defective spark-arrester. 

The Court properly charged that if the fire was set out by 
the locomoti~~e. the burden was on the defendant to show that (326) 
it was equipped with a proper spark-arrester-a matter peculiarly 
within its knowledge. 13 A. and E .  (2 Ed.), 498, which cites the Eng- 
lish, Federal and State cases. 

No Error. 

Cited: Whitehurst v. R. R., 146 N. C., 592 ; Deppe v. R. R., 152 
3. G., 83; Currie v. R. R., 156 N. C., 423; Hardy v. Lumber Go., 160 
N.  C., 118. 

P 
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BANK v. HAY. 

(Filed 11 December, 1906.) 

Principal and Agent-Contracts by Agent-Liability of Principal-Estoppel- 
.Negotiable Instruments-Axthortty to Draw-Acceptance-Correspondence. 

1. When one deals with an agent, it  behooves him to ascertain correctly 
the scope and extent of his authority to contract for and in behalf of 
his alleged principal. 

2. The principal is liable upon a contract duly made by his agent with a 
third person: (1) When the agent acts within the scope of his actual 
authority; (2 )  when the contract, although unauthorized, has been 
ratified; ( 3 )  when the agent acts within the scope of his apparent 
authority, unless the third pqrson has notice that the agent is ex- 
ceeding his authority. 

3. The principal may also, in certain cases, be estopped to deny that a person 
is his agent and clothed with competent authority or that his agent has 
acted within the scope of the authority which the nature of the par- 
ticular transaction makes it necessary for him to have. 

4. The authority to draw, accept or endorse bills, notes and checks will not 
readily be implied as an incident to the express authority of an agent. 
I t  must ordinarily be conferred expressly, but it may be implied if the 
execution of the paper is a necessary incident to the business, that is, 
if the purpose of the agency cannot otherwise be accomplished. 

5. A letter written within a reasonable time before or after the date of a bill 
of exchange, describing it in terms not to be mistaken;and promising 
to accept it, is, if shown to the person who afterwards takes the bill on 
the credit of the letter, a virtual acceptance, binding the person who 
makes the promise. 

6. Where the letters, upon which the plaintiff bank relied as authority to 
an agent to make the draft which i t  cashed, show that the alleged 
authority to draw was nothing more than private instructions by the 
principal to his agent as to how he should conduct this part of the 
business, and were not to be used as a basis of credit to the agent, the 
Court properly nonsuited the plaintiff. 

( 3 2 7 )  
, ACTION by Bank of Morganton against T. T. ~ a y ;  heard by 0. H. 
Allen, J., and a jury, a t  the J u n e  Term, 1906, of BURKE. 

The plaintiff brought this action to recover sixty dollars, the  amount 
of a draf t  which was drawn on 1 6  March, 1905, by H. L. Hinson on the 
defendant, payable to  its order five days after sight. The  defendant 
refused to  accept and pay the draf t  upon the  ground tha t  Hinson had no 
authority to draw it.  The  plaintiff alleged that  he did have authority 
to draw the draft  as the agent of T. T. IEay & Bro., of Raleigh, N. C., 
of which firm the defendant is  a member. T o  show that  such authority 
misted, the plaintiff introduced i n  evidence three letters written by T. T. 
H a y  & Bro. to Hinson, as follows: 

RALEIGH, N. C., 24 January,  1905. 
H. L. HINSON, Morganton, N. C. 

DEAR SIR:-I a m  just i n  receipt of your letter, and will say that  we 
are not a t  all discouraged, for we know you are coming to the  point with 
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some good applications soon. I had entirely overlooked your check, 
and now beg to enclose same to you. I 'think i t  will be well for you to 
draw on us at  stated times or write a few days in  advance and remind us 
of it in order that you may not be embarrassed. I will send you sup- 
plies asked for in  your letter by tomorrow's mail. 

Yours very truly, 
T. T. HAY & BRO. 

RALEIGH, N. C., 1 Feb., 1905. (328) 
MR. H. L. HINSON, iklorganton, AT. C. 

DEAR SAR:--It appears to US that you have been in Morganwn long 
enough to find out whether or not you can do any work there or not, 
and we therefore write to know what are, really, your prospects. I t  is 
no use, ill my opinion, for an agent to stay in a town indefinitely unless 
t,here is something in  sight, for you have been there about three weeks 
and we have not had the pleasure of seeing a single application. Write 
me fully by return mail on this point, and let me know what we may 
expect from Morganton, and if the chances appear to be against you 
we want you to try some other plAce, for we must count on results and 
not what prospects may .be in sight. 

Yours very truly, 
T.  T. HAY & BRO., 

General Agents. 

RALEIGH, N. C., 5' March, 1905. 
MR. H.  L. HINSON, Morgar~ton, N. C. 

DEAR SIR:-Your draft for $20 was received this morning and will 
be paid, but I would like very much for you to write what the prospects 
are i n  Morgauton, for unless you do something pretty soon the advance 
account will be so large that you will be unable to make it up the way 
of commissions. We do not mind spending money for the business if 
we get anything in return, but it does not appear to me a good propo- 
sition for you to spend several months in one place with no prospect of 
sufficient business to cover the outlay; therefore, I am writing you again 
this morning to let me hear from you in regard to this matter, and to 
move to another point unless you have some good business absolutely in 
sight. Yours very truly, 

- T. T . H A Y  &BRo., 
Generid Agents. 

The three letters were the only ones selected by the plaintiff 
from all the letters in the correspondence between Hay  & Bro. .(329) 
and Hinson which were produced by the defendant upon notice 
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from the plaintiff, and were the only letters seen by the plaintiff or its 
cashier prior to the drawing of the draft. 

W. E. Walker, a witness for the plaintiff, testified : "I am cashier of 
the Bank of Morganton, and was on 16 March, 1905. I knew H.  L. 
Hinson, who was an insurance agent representing the Phcenix Life In-  
surance Company. H e  was here about three months. On' 16  March, 
1905, I cashed a draft for him, which was drawn on T. T. H a y  & Bro., 
of Raleigh, of which firm the defendant was a member. The draft was 
for sixty dollars. [The witness produced the draft in suit.] I cashed 
this draft on the faith of a letter written by T. T. H a y  & Bro. to H. L. 

, + Hinsoy which Mr. Hinson showed me. This letter was dated 24 Janu- 
ary, 1905. On the faith of the statements contained in this letter I 

his draft." 
Here plaintiff proposed to show that at  the time said draft was drawn 

by Hinson and cashed by the bank, that Hinson stated to witness that 
he ne'eded the sixty dollars for his cxpenses as agent for the defendant. 

Plaintiff also proposed to prove by the witness that prior to this time 
he had cashed several drafts drawp by said Hinson on T. T. Hay & 
Rro., and that said drafts had always been paid. 

Plaintiff also proposed to prove that the said Hinson stated to witness 
at the time the sixty-dollar draft was cashed that he needed the money 
to pay his expenses to Asheville and while a t  that point as agent. 

Plaintiff also proposed to prove that i n  general appearance and 
(330) demeanor Hinson appeared to be a gentleman. 

All this evidence was objected to, and excluded by the Court, 
and the plaintiff excepted. 

Continuing, the witness testified: "I had a conversation with T. T. 
Hay, one of the members of T. T. H a y  & Bm., some time in  the month 
of October, 1905, about this matter. Mr. Hay  told me in the conversa- 

' tion that Hinson had been his agent and had gotten the best of him. T 
cashed this draft  on the faith of the defendant's letter to Hinson, dated 
24 January, 1905, and because similar prior drafts had been paid." 

,4t the close of the evidence defendant moved for judgment as of non- 
suit under the statute. The motion mas sustained, and judgment of non- 
suit was entered. The plaintiff excepted and appealed. 

8. J. Ervin for the plaintiff. 
Aaery & Avery for the defendant. 

cakhed this draft, and T. T.  Hay  & Bro. refused to pay same. Hinson 
while in Morganton showed me two other letters from T. T. Hay & Bro. 
[Letters of 1 February, 1905, and 7 March, 1905.1 I saw these three . 
letters from Messrs. T. T. Hay & Bro. to Mr. Hinson before I cashed 

- 

WALKER, J., after stating the case: There is a genera1 rule that when 
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one deals with an agent i t  behooves him to ascertain correctly the scope 
and extent of his authority to contract for and in  behalf of his alleged 
principal, for under any other rule i t  is said every principal would be 
at the mercy of his agent however carefully he might limit his authority. 
The power of an  agent is not unlimited unless in. some way i t  either 
expressly o r  irnpliedly appears to be so, and the person who proposes to 
contract with him as agent for his principal should first inform himself 
where his authority stops or h o w f a r  his commission goes, before he 
closes the bargain with him. Biggs v. Ins.  Co., 88 N.  C., 141; Pergu- 
son v. Mfg.  Co., 118 N.  C., 946. 

The principal is held to be liable upon a contract duly made by his 
agent with a third person: 1. When the agent acts within the 
scope of his actual authority. 2. ~ h k n  the contract, although: (331) 
unauthorized, has been ratified. 3. When the agent acts within 

u 

the scope of his apparent authority, unless the third person has notice 
that the agent is exceeding his authority, the term "apparent authority" 
including the power to do whatever is usually done and necessary to be 
done in order to carry into effect the principal power conferred upon the 
agent and to transact the business or to execute the commission which - 
has been entrusted to him; and the principal cannot restrict his own lia- 
bility for acts of his agent which are within the scope of his apparent 
authority by limitations thereon of which the person dealing with his 
agent has not notice. The principal may also, in certain cases, be 
estopped to deny that a person is his agent and clothed with competent 
authority, or that his agent has acted within the scope of this authority 
which the nature of the particular transaction makes i t  necessary for 
him to have. Tiffany on Agency, 180, et seq.; Biggs v. Ins. Co., supra. 

The authority to draw, accept or indorse bills, notes and checks will 
not readily be implied as an incident to the express authority of an 
agent. I t  must ordinarily be conferred expressly, but i t  may be im- 
plied if the execution of the paper is a necessary incident, to the busi- 
ness. I t  will not be deemed a necessary ,incident, though, unless the 
purpose of the agency cannot otherwise be accompljshed. When the 
power is expressly conferred, i t  must be strictly pursued;, and unless the 
apparent exceeds the actual authority of the agent, paper executed by 
him will not bind his principal if the agent materially departs from 
the terms of his authority in regard to the amount or the time of the 
paper or its character in other respects. Where the power exists, it is  of 
course confined to the business of the agency, and does not authorize the 
making of paper for the benefit of the agent or the making of'accommo- 
dation paper, and any contract SO made will not be binding upon 
the principal, unless i t  may be he has in some way precluded (332) 
himself from pleading the want or excess of authority or from 
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otherwise repudiating the act of his agent. Tiffany on Agency, p. 
215, sec. 48. 

When applying the general principles in the law of agency to the case 
of an agent who draws a check or draft on his principal in  order to 
ascertain what is the liability of the principal, wl~ich is the question 
herein presented, we may derive some aid from what this Court has 
-said with special reference to the promise and corresponding legal duty 
of the principal to 'accept and honor the paper, in  adopting the general 
rule as laid down by Chief Justice Marshall, for the Court, in Coolidge 

' ,v.*Payson, 2 Wheaton, 66, in  regard to liability on commercial paper. 
When speaking of the distinction attempted to be drawn by some of the 
courts between a promise to accept made before and one made after the 
bill is drawn, the Court says: "The Court can perceive no substantial 
reason for this distinction. The prevailing inducement for considering 
a promise to accept, as an acceptance, is that credit is thereby given to 
the bill. Now this credit is given as entirely by a .letter written before 
the date of the bill as by one written afterwards." The general 
rule is then declared in these words: "Upon a review of the cases 
which are reported, the Court is of opinion that a letter written 
within a reasonable time before or after the date of a bill of exchange, 
describing i t  in terms not to be mistaken, and promising to accept it, is, 
if shown to the person who afterwards takes the bill on the credit of the 
letter, a virtual acceptance, binding the person who makes the promise." 
Nimocks v.  Woody, 97 N.  C., 5. Decisions of courts of high authority 
are cited in that case to sustain the rule. I t  had been formerly decided 
otherwise in England by the Court of Exchequer in the leading case of 
Bank v.  Archer, 11 M. & W., 383, and also by some of the courts of this 

country, and they held that a promise made in writing to accept 
(333) and pay a draft, yet to be drawn, for a specified amount, and 

commnnicated to one who, upon the faith of the promise, be- 
comes the payee of it, when drawn for value, is not an acceptance in 
law, so that an action upon the draft can be maintained by the holder 
for value. But the rule here, as we have shown, has been settled the 
other way, and the original English rule seems to have been the same 
way. PilZans v. V a n  Microp, 3 Burr, 1663 ; Pierson v.  Dunlop, Cowp., 
57 L.; Mason v. Hunt ,  Doug., 984, 2 8 7 ;  Byles on Bills (16 Ed.), 260; 
though it was somewhat modified later by confining the liability of the 
drawee, who had given the authority to draw, to the person who was 
intended to take the bill on the credit of a promise to accept, Miln v. 
Prest. 4 Campb., 393; resulting finally in  the doctrine as stated in  
Bank v. Archer, supra, and Johnson v. CoZGns, 1 East, 98. See, also, 
Eaton &- Gilbert on Com. Paper, sees. 147 and 148. I n  applying this 
principle, i t  has been said that, first, the promise to accept and pay 
should be niade within a reasonable time before the bill is drawn, for 



N. C.] FALL TERM, 1906. 

otherwise the drawer will be presumed to have declined to act on the 
authority granted him to draw, and the drawee will not be construed to 

'have intended an indefinite liability; and second, the promise must so 
describe the bill that there can be no doubt of its application to it. 1 
Daniel Neg. Instr. (5 Ed.), see. 560. Mr. Daniel says, also, that high 
authorities go further, and declare that the promise must put its finger, 
so to speak, upon the specific bill; and that otherwise, if the promise be 
broken, the promisor may be sued by the drawer for breach of the prom-. 
ise to accept; but he cannot be sued by any one as acceptor. It is fur- 
ther said that while it should clearly appear that the bill corresponds to 
the promise (and is therefore protected by the authority), i t  is not per- 
ceived that there should be required any nicety of description or exact . 
correspondence between the two, either as to number, amount, 
date, or otherwise. "The burden of proof is upon the holder to (334) 
establish that by comparing the face of the bill with the promise, 
or the bill in connection with the transaction in which it.is drawn with 
the promise, that it comes fairly and reasonably within its terms. This 
done, there can be no reason why the promisor may not be sued as an ac- 
ceptor, as well as for breach of promise to accept. I n  either case the cor- 
respohdence of the bill with the promise must be proved, and a cause of 
action existing there does not seem to Be any sufficient reason for deter- 
mining that the character of the proof must shape its form, and also de- 
termine whether it shall be brought by the holder of the bill who has 
taken it  on the faith of the promise,.or by the drawer, whose just expecta- 
tions have keen disappointed. The doctrine that the. drawer may sue for 
breach of promise to accept when the bill is not accurately described in 
the promise, but that such promise. does not operate as an acceptance, has 
been well said to rest on a distinction.without a difference." 1 Daniel 
Neg. Instr. (5  Ed.), sec. 561. This is, he says, the doctrine as formulated 
in the decisions of several of the States, New York among them, when 
citing and commenting upon Coolidge v. Payson, 2 Wheaton, 66; ibid., 
secs. 560, 561, and 562, where the cases are collected and examined. 
Rank v. McFarlm, 5 Hill (N. Y.), 432, and 3 Denio, 553; Ban7c v. 
Burleigh, 74 Hun., 400; Parker v. Greenlee, 2 Wend., 545; Greenbe v. 
Par7cer, 5 Wend., 414; Bank a.,.Ely, 17 Wend., 508. This "view, he fur- 
ther says, is admirably stated in hTebon v. Bank, 48 Ill., 39, in which is 
cited as an authority in point the case of Bissell v. Lewis, 4 Mich., 450. 
See, also, Lonsdale v. Ba,nk, 18 Ohio, 126; Russell v. Wiggin, 2 Story, 
213; Cassel v. Dows, 1 Blatchf., 335;  store^ v. Logan, 9 Mass., 55; 
Bgnkrnan v. HunCer, 73 Mo., 172. 

Let us now consider the proposition involved in this case in the light 
of the foregoing principles. We do not think it can make any 
material difference whether we test it by the law of agency or by (335) 
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that of negotiable instruments-the result must be the same i n  either 
case. Nor is i t  necessary to adopt as law in  this State the view 
expressed by Mr. Daniel, in.regard to Coolidge v. Payson, in so far as i t  
may be a t  variance with the principle as stated in that case, or may seem 
to go beyond it. Even in that vien- we must reach the same conclu- 
sion. 

The plaintiff's cashier testified that while he had seen the letters of 1 
February, 1905, and 7 March, 3 0 5 ,  "he cashed the draft on the faith 
of the defendant's letter to Hinson, dited 24 January, 1905, and because 
similar prior drafts had been paid." He  was not, therefore, misled to the 
prejudice of the bank by anything that is said in  the two letters of Feb- 
ruary and March. They may, though, be still considered on the ques- 
tion of the authority of Hinson to draw the draft. There is one thing 
that appears prominently in those two letters, namely, the fact that H a y  
& Co. were not pleased with the prospect of their agency at Morganton . 
and were complaining of the agent's failure to secure any business, 
while the expense account had grown until i t  had about reached the 
limit justified by any reasonable expectation of commissions to offset i t  
or to cover the outlay. They also furnish the only evidence we have of 
the usual amount of the agent's drafts on his principal, to wit, twenty 
dollars. After all this, Hinson, just one week from the date of the last 
letter, draws the draft in suit for three times the amount of his last 
draft, and for expenses, not already incurred, but those likely to arise 
thereafter in another place. The case shows that all of the letters in the 
correspo'ndence were delivered to plaintiff in response to his. notice to 
produce them, and he selected only the three which were put in evidence. 
The letter of 7 March, 1905, calls upon Hinson to give an account of 

his agency, but it does not appear that he did so, nor is it shown 
(336) that he ever was instructed to go to Ashevsle, or notified Hay 

& Bro., of his intention to do so or of his purpose to draw on 
them for $60. It is true the cashier testified that similar drafts had 
before been paid. When, to whom, and for what amount? I f  to this 
bank and for as much as sixty dollars, or anything approximating that 
amount, why were they not produced? They may have been similar 
in other respects, without being a t  all identical in  amount. Let it be 
assumed, for the sake of argument, that the payment of prior drafts was 
evidence of the agent's authority to draw @is one, which may'be ques- 
tioned (Marr iner,  v. Lumbpr Co., 113 N. C., 52)) unless the facts estab- 
lished such a course of dealing between the parties theretofore as would 
lead a reasonably prudent man to believe that the agent possessed the 
requisite authority, or, in other words, as would give him the apparent 
authority, or estop the alleged principal from denying that he had full 
authority. Hay v. r-lssn., ante, 256; McGraw v. Tns. Co., 78 N. C., 
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149; Story on Agency, secs. 95 and 260. Hay & Bro. could not have 
known from the face of the drafts thus paid by them that they had been 
cashed by the plaintiff bank, as that fact would not be indicated on the 
draft. I f  they had been forwarded through the bank at Morganton to 
a bank at  Raleigh, merely for collection, they would present the same 
appearance when received by Hay & Bro. as if they had been cashed by 
the plaintiff bank. The principal might be willing to give his agent 
authority to draw for his expenses, provided he forwarded the drafts 
for collection, when he would not risk such an authority with the agent 
if his drafts were to be cashed by a bank. I n  the latter case, the prin- 
cipal might be cut off from defense against his agent which in the 
former he would have. 

Without specifying the particular advantages the principal would 
have when the dealings are confined strictly between himself 

u 

agent, or of the agent's misconduct, and there are other conceivable 
defenses he might have against the agent which would not avail him as 
against an innocent third party. 

We have referred to this view of the case for the purpose of remark- 
ing that the correspondence between Hay & Bro. and their agent, Hinson, 
seems to confer an authority, not to have drafts on them cashed at a 
bank, but to draw for his expenses and forward the drafts for collection. 
The letter of 24 Jan. clearly shows this to have been what was meant. 
The only object in having him draw at stated intervals was to remind 
IIay & Bro. that the installment for expenses was due, for in that letter 
"they tell him to draw or to write a few days in advance so that they 
would be reminded to send the check. The letters show that the alleged 
authority to draw was nothing more than private instructions by Hay 
& Bro. to their agent as to how he should conduct this part of the busi- 
ness. 

The power to bind the principal by the making or endorsing of nego- 
tiable paper is an important one, not lightly to be inferred. I t  should 
be conferred directly, unless by necessary implication the duties of the 
agent cannot be performed without the exercise of the power, or where, 
as othkrwise expressed, the power is practically indispensable to accom- 
plish the object of the agency, and t'he person dealing with the agent 
must, subject to the principles heretofore stated, see to it that his au- 
thority is adequate. Mechem on Agency (1889), secs. 389-393. We 
cannot read the corresp.ondence to be found in this case without being 

and his agent without the intervention of a third party, we mFy (337) 
say generally that the doctrine of apparent authority or of 
estoppel would not enter into such a business relation to the prejudice 
of the principal where no actual authority existed. The principal could 
also take advantage of the state of his account between himself and his 

- 
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convinced that there was enough upon its face'to put the plain- 
(338) tiff bank upon its guard and to cause an inquiry to be made into 

the agent's authority before cashing his draft. Further, we 
think that the instructions were intended to be private and confidential 
and not as the basis of credit to be extended to the agent nor as an au- 
thority to him to obtain cash from a bank upon drafts to be drawn by 
him, nor by fair  and reasonable implication did they authorize Hinson . 
to make the draft in question. By comparing the correspondence with 
the draft, the latter appears a t  least to be a little out of the ordinary 
and should have excited suspicion as to the agent's assumption of au- 
thority to draw. 

I t  follows from all we have said that the plaintiff's right to recover 
. can be maintained neither upon any well-settled principle in the law of 

agency nor yet upon any in  the law of negotiable instruments, either 
before or since the adoption of our statute, Revisal, ch. 54. 

There was certainly no harm done the plaintiff when the Court ex- 
cludeh the proposed evidence as to what the agent stated a t  the time he 
drew the draft and received the money thereon, namely, that he needed 
the money to pay his expenses a t  Asheville while there as agent. His  
IIonor took the correct view of the case and properly directed a nonsuit 

I upon the evidence. 
No  Error. 

Cited:  SwindeZZ v. Latham,  145 N .  C., 149; Meta l  Co. v. R. R., Ib., 
297; R a n k  v. I n s .  Co., 150 N .  C., 774; B a n k  v. Drug Co., 152 N .  C., 
146; Bowers v. L u m b e r  Co., Ib., 608; T h o m p s o n  v. Power  Co.. 154 
N.  C., 20; Wil l iams  v. R. R., 155 N. C., 271; Trollinger v. Fleer ,  157 
N.  C., 88;  H a l l  v. Presnell, Ib.,  292; R a n k  v. Oil Co., Ib., 312; Stephens 
v. L u m b e r  Co., 160 N.  C., 112; Dewberry v. R. R., Ib.,  160; B a n k  v. 
M c E w e n ,  Ib., 420; L a t h a m  v. Field,  163 N.  C., 360; W y n n  v. Grant ,  
166 N .  C., 47. 

PARKER b. INSURANCE COMPANY. 

(Filed 11 December, 1906.) 

Appeal and Error-Presbmptions-Findings of Fact-Insurance Companies- 
Bervice of Bummons-Fire Policy-Inconsistent Defenses-Iron-safe Clause 
-Proofs of Loss-Nonsuit-LimitatioR of Actions. 

1. An exception to the Court's refusal to dismiss an action against a foreign 
insurance company because the summons was not served on the State 
Insurance Commissioner as required by Revisal, section 4750, cannot 
be sustained, where the trial Judge found no facts and it does not 
appear affirmatively that the company is licensed to do business in 
this State. 

268 
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2. In the absence of any statement of the facts by the trial Judge, this Court 
must presume, in support of his ruling, which is presumed to be cor- 
rect, that he found as a fact that the defendant was not duly licensed, 
and that Revisal, section 4750, did not apply, but that the process had 
been properly served under Revisal, section 440. 

3. Upon a motion to dismiss an action because the summons had not been 
properly served, the defendant had the right to have the facts stated 
by the Judge, but in the absence of any request to the Judge so to do, 
his failure to state them was not error. 

4. In an action to recover a loss under a fire insurance policy, the defendant 
having denied its liability to the plaintiff on the pglicy by alleging 
that there was a violation of the Iron-safe Clause, whereby the policy 
became null and void, it cannot now successfully plead the failure of 
the plaintiff to Ele proofs of loss and defeat his recovei-y, as the de- 
fense is inconsistent with that of noncompliance with the Iron-safe 
Clause. 

5. In an action to recover a loss under a fire insurance policy, where the 
Iron-safe Clause allows thirty days for making the inventory and the 
books are not required to be opened until the inventory is completed, 
the defendant cannot avail itself of any alleged violation of any pro- 
vision in the Iron-safe Clause, where the fire occurred within thirty - days after the policy was issued. 

6. Under Revisal, section 4809, which provides that no insurance company 
shall limit the time within which an action may be commenced to 
less than one year after the accrual of the cause of action, or to less 
than six months from the time a nonsuit is taken in an action brought 
upon the policy within the time originally prescribed, where a suit 
was commenced upon the policy in controversy within twelve months 
after the accrual of the cause of action, and a nonsuit was taken, but the 
record in that case, which was put in evidence, does not show when 
the nonsuit was entered; it will be presumed, in favor of the Court's 
ruling, to have appeared that i t  was done within six months prior to 
the date on which this action was commenced. 

(340) 

ACTION by W. P. Parker and another against Continental Insurance 
Company, heard by 0. H. Allen, J., and a jury, a t  the  June Term, 1906, 
of BURKE. 

This action was brought to recover the sum of $1,500 alleged to be 
due on a fire insurance policy, issued 8 November, 1901, by the defend- 
ant  to the plaintiff, on a stock of goods, which were destroyed by fire 
1 8  November, 1901. The summons was issued 14 May, 1904, and served 
on A v e y  & Ervin, local agents of the defendant company a t  Morganton. 
The defendant entered a special appearance and moved to dismiss the 
action because the summons had not been properly served and the de- 
fendant was not therefore before the Court. This motion was based on 
the ground that  the defendant i s  a foreign corporation, and the summons 
should therefore have been served on the State Insurance Commissioner 
as required by Laws 1903, ch. 438, sec. 6 (Revisal, sec. 4750)) where 
such a company has been licensed to do business i n  this State. The 
Court overruled the  motion, but without finding any facts. Defendant 
excepted to the ruling. 
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The defendant denied its liability on the policy, upon these several 
grounds : 

1. That no proofs of loss had been filed, the policy providing that the 
loss shall not be payable until sixty days after such proofs have been 
received. 

2. That the plaintiff had not complied with the provisions of the iron- 
safe clause contained in  the policy, by making an inventory of the stock 

of goods, and keeping a set of books showing a complete record of 
(341) the business and by preserving the inventory and books securely 

locked in a fire-proof safe. The policy requires the inventory to 
be taken within thirty days after the date of the policy, unless one had 
already been made within the twelve months prior thereto, and directs 
that the books shall show the condition of the business from the date 
of the inventory. 

3. That this action was brought on 7 May, 1904, nearly two years 
and a half aftei the fire, which occurred on 18 November, 1901, whereas 
the policy requires that any action thereon shall be commenced within 
twelve months next after the fire. A suit for the same cause of action 
was brought 26 February, 1902, in which i t  appears, at least infer- 
entially, that a nonsuit was taken and this action was brought within 
six months afterwards. 

There was evidence tending to show that proofs of loss were filed with 
the company's agent in January or February, 1902, and that $20 had 
been paid to the agent, it. being the balance due on the premium, and 
also evidence as to the loss and the value of the goods which had been 
destroyed by the fire. The jury returned a verdict for the plaintiff, and 
from the judgment thereon the defendant appealed. 

J .  P. Spainhour fop the plaintiff. 
Avery & Ervin for the defendant. 

WALKER, J., after stating the case: The motion to dismiss the action 
was properly denied. The Revisal, see. 4750, does require service of 
legal process upon any foreign insurance company, licensed to do busi- 
ness in this State, to be made by leaving the same with the Insurance 
Commissioner, and it provides that in such a case no other service shall 
be valid. But it does not appear affirmatively in  this case that the de- 
fendant is a licensed company. I n  the absence of any stateinent of the 

facts by the presiding Judge, we bus t  assume that he found such 
(342) facts as would sustain his ruling. Whitehead v. Hale, 118 N.  

C., 603. Error in  the decisions of the lower Court is never pre- 
sumed here, but the contrary, and he who alleges such error must show 
it. The defendant had the right to have the facts stated by the Judge, 

270 
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but in the absence of any request from it to the Judge so to do, the fail- 
ure to do so was not error. iMillhiser V. Babley, 106 N.  C., 433 ; Holden 
v. Purefoy, 108 N.  C., 163; Carter v. Rountree, 109 N. C. ,  29; Smith 
v. Whitten, 117 N.  C., 389. We must, therefore, presume that his 
Honor found as a fact that the defendant was not duly licensed and that 
section 4750 of the Revisal did not apply, but that the process had been 
properly served under the Revisal, section 440. There may be a pre- 
sumptioll th'at the defendant was licensed, as the law never presumes 
a wrong to have been committed or that a person willfully violates the 
law, and even if i t  exists i t  is not a conclusive presumption, but may be 
rebutted; and we must again assume that the Judge found that i t  was 
cont,rary to the fact. In Hisher v. Ins. CO., 136 *N. C., 218, it was 
admitted that. the defendant was not licensed and that the Act of 1903, 
ch. 438 (Revisal, see. 4750), did not therefore apply. But that case is, 

' i n  principle, an authority for our ruling in this one, though the service 
was there made on the secretary of the Corporation Commission, as we 
assume in  this case the existence of a fact which was admitted in  that 
case. 

The defendant having denied its liability to the plaintiff on the policy 
by alleging that there was a violation of the iron-safe clause; whereby 
the policy became null and void, it cannot now successfully plead the 
failure'of the plaintiff to file proofs of loss and defeat his recovery. I t  
cannot bIow-hot and cold, so to speak, at  one and the same time. When 
i t  insists that proofs should have, been filed, i t  asserts, of course, the 
validity of the policy; for why file proofs of loss under a void 
policy 1 There can be no loss under' such a policy. This defense,. (343) ' 
therefore, is inconsistent with that of nonconlpliance' with the 
iron-safe clause, which implies that the policy is invalid. The one, naces- 
sarily excludes the other, and in the sense that an election must be made 
between them. This is a most just and reasonable rule, and we have 
held, in accordance with it, that a denial of liability by a fire insurance 
company dispenses with the necessity of filing proofs of loss. Gerringer 
V .  Ins. CO., 133 N.  C., 407. I f  the plaintiff had made the required 
proof, he wou3d have been met with the denial by the defendant of any 
liability whatever for the loss. I t  would be unjust to permit the com- 
pany thus to trifle with a policyholder. We are not speaking of incon- . 
sistent pleas, which are allowable, but of defenses which are in substance 
opposed to each other. 

The defendant is not any m&e fortunate in its next defense. I t  
appears that the policy was issued on 8 November, 1901, and the fire 
occurred on I8 November, 1901, within the thirty days after the 
policy was issued. The iron-safe clause allows thirty days for making 
the inventory, and the books are not ,required to be opened until the 



IN THE SUPREME COURT. [I43 

inventory is completed, for the record of the business, as shown by the 
books, must date from the completion of the inventory, or from the 
expiration of the thirty days allowed in  making it. SO the full time 
for doing neither one of these acts had elapsed when the fire occurred. 
We have decided in  a case having all the essential features of this one, 
so far  as this defense is concerned,.that in such circumstances the de- 
fendant cannot set up any breach of the stipulations in the iron-safe 
clause, because there has been no such breach and could not have been 
any. Bray v. Ins.  Co., 139 N.  C., 390. 

The remaining position of the defendant is equally untenable. This 
action was commenced within six months after the discontinuance of the 

former action upon the same policy, even if i t  had been discon- 
(344) tinued, which does qot appear very clearly in  the record. The 

Revisal, sec. 4809, provides that no insurance cpmpany shall 
limit the time within which an action may be commenced to less than' 
one year after the accrual of the cause of actim, or to less than six 
months from the time a nonsuit is taken in  an action brought upon the 
policy within the time originally prescribed. Such a stipulation in the 
policy is a contractual limitation, and has been held by this Court to 
be valid'when i t  does not conflict with any provision of the statute. 
Dibbrell v. Ins. Co., 110 N. C., 193; Muse v. Assurance Go., 108 N.  C., 
240. Rut the law has been changed by the Legis la t~re ,~as  we have 
shown. since the decision in  Muse's case, in  which it was held that the 
suit must be brought within twelve months after the loss occurred and 
not afterwards, and i t  must be the same suit which was commenced 
within that period and prosecuted to judgment, and not a new suit 
brought upon nonsuit taken in a former action which was itself begun 
within the twelve months. Revisal, see. 4809. I n  this case the facts 
are that a suit was commenced within the twelve months and a non'uuit 

' 

taken therein, but when i t  was entered is not distinctly shown. The 
record in  the action "in which the nonsuit was entered'' m s  put in 

' 

evidence, but it does not accompany the transcript. We must assume 
that i t  appeared from that record, and the one in the present case, that 
this suit was brought within six months after the nonsuit, because that 
finding of fact sustains the Court's ruling, and we do not presume error, 
as we have already said in copsidering a former exception. 

The defenses set up in this case are of an extremely technical char- 
acter. They were sufficient, indeed, if they had been supported by the 
necessary proof, and the defe;dant, for its own protection, had a per- 
fect right to plead them. But we will not make any inferences in its 
favor.in order to supply defects in the evidence. So far  as the merits 

of the defenses are concerned, i t  seems that there was some evi- 
(345) dence for'the jury upon the question of waiver, which his Honor 
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submitted to  them, and they ha\-e found against the  defendant. Rut  
however this may be, it does appear that  the  plaintiff has paid the 
consideration for the insurance and has sustained a loss, and that  he has 
substantially complied with the terms and conditions of the policy. 
When this is shown, and there has been good fai th on the par t  of the 
insured, there is no reason why the law should reCjuire anything more. 
Willis v .  Ins.  Co., 79 N. C., 285. 

N o  Error .  . 

Cited: Coggins v. Ins. Co., 144 N. C., 10;  Heilig v. Ins. Co., 152 
N. C., 360.; Huggins v. Watem, 154 N. C., 446; i7//illinery CO. v. Ins. 
Co., 160 N. C., 135. 

(846) 
STEADMAN v. STEADMAN. 

(Filed 11  December, 1906.) 

Ejectment-Estoppel-Wi11s-Probate-Limitations-DecZarations of Grantor 
-Evidence-Construction of Will. 

1. Where the jury, by their verdict, have established that both plaintiff and 
defendant claim the land in controversy under the same testator, the 
defendant is, for the purposes of this action, estopped from questioning 
the title of the common grantor. 

2. Where in an action of ejectment it appears that the testator died in 1857, 
and there was an attempted probate of his will a t  that time which was 
invalid because i t  did not comply with the law as  it then existed, the 
will, upon a second prbbate in 1906 in compliance with the require- 
ments of Revisal, section 3127, clause 3, having been duly recorded, was 
properly admitted as evidence. 

3. I n  the absence of some statute to the contrary, there is no limit upon the 
time after a testator's death within which a will may be proven, and 
when duly proven it relates back to the death of the testator so as to 
vest title from that date as between the parties who claim under it. 

4. In an action of ejectment, a party who claims under a deed from a devisee 
in a will cannot question the validity of the probate of the will. 

5. In  an action of ejectment, the declarations of defendant's grantor while 
in possession of the property to the effect that she held under the will 
of her father, are competent as characterizing and accompanying the 
possession of the declarant. 

6. Where a will provided, "It is my will that my eldest daughter, Susannah, 
and my son James shall have a certain tract of land lying on the 
waters of Dills' Creek, to be equally divided in value between them; 
and then also one other tract lying on the waters of Jarrett's Creek. 
I t  is  my will that my son John and daughters Mary and Margaret be 

. equal sharers in said tract of land during their natural life": Held, 
that all of the devisees being dead, the heirs a t  law of James and 
Susannah are the owners of the entire interest in the second or Jarrett 
tract, and the Coukt erred in holding that the testator died intestate 
as to this tract after a life-interest therein to his children. 
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ACTION of ejectment by Sarah Steadrnan and others against W. R. 
Steadman and others, heard by Justice, J., and a jury, at the April 
Term, 1906, of RUTHERFORD. 

There was evidence offered showing : 
That Joseph Steadman died in Rutherford County in  1857, leaving 

a last will and testament, signed Joseph (X) Steadman, and witnessed 
by two subscribing witnesses. 

That Joseph Steadman left six children and heirs a t  law: Susannah 
and J ames A. Steadman, John, Sarah, Margaret, and Xary  Steadman. 

That all the devisees mentioned in the will were dead at the time of 
the action brought; John, Sarah, Xary, and Margaret having died 
without issue. 

At the death of Margaret, she left a last mill and testament devising 
her property to her sister Mary, who died not long before the institution 
of this suit. 

The tract of land, the subject of this controversy, is the second or 
150-acre tract mentioned in the will of Joseph Steadman, and the lan- 
guage of the will pertinent to the questions involved as follows: , 

"It is my will that my eldest daughter, Susannah, and my son 
(347) James A.,, shall have a certain tract of land containing one 

hundred acres lying on the waters of Dill's Creek, to be equally 
divided in value between them, and then also'one other tract containing 
one hundred and fifty acres, lying on the waters of Jarrett's Creek. I t  
is my will that my son John and daughters Mary and Margaret be equal 
sharers in said tract of land during their natural life. It is my will 
that my daughter Sarah shall have equal in value with nzy son John 
and daughters Mary and M+rgaret, to be paid out of the other portion 
of my estate, due allowances to be made by my daughter Susannah and 
son James A. and daughter Sarah for property already received. And 
a11 other property (except the mare which I now oxmn) to be equally 
divided between my son John and daughters Mary and Margaret." 

The plaintiffs, who claim the land under this will, are the children 
and heirs a t  law of Susannah and James A, two of the devisees named 
in the will. 

T ~ P  defendants claim under a deed from Mary, one of the devisees 
named in the will. 

Issues were submitted that mere responded to by the jury as follows: 
1. Did John Steadman, Xargaret Steadman and X a r y  Steadman 

claim title to the land described in the complaint under Joseph Stead- 
man ! Answer : Yes. 

2. Are the plaintiffs the owners in fee and entitled to the possession 
of the land described in the complaint? Answer: Yes; eleven- 
fifteenths. 



N. C.] FALL TERM, 1906: 

3. I s  the defendant i n  the unlawful and wrongful possession thereof? 
Answer: Yes. 

4. What damages, if any, have plaintiffs sustained by reason of de- 
fendant's wrongful and unlawful possession? Answer: Fifteen dollars 
for each year; total, $30. 

On the verdict, the Court gave judgment in favor of plaintiffs 
. for  eleven-fifteenths of the land in  controversy. (348) 

Both plaintiffs and defendants excepted and appealed. 

S. Gallert for plaintiff. 
McBrayer & McBrayer and B. A. Justice for defendant. 

HOKE, J., after stating the case: The jury, by their verdict, having 
established that both plaintiffs and defendants claim the land in  con- 
troversy under Joseph Steadman, the alleged testator, the defendants 
are, for the purposes of this action, estopped from questioning the title 
of the common grantor; and can, in any event, only claim the estate that 
may have come to them by reason of the deed from Mary Steadman, 
the devisee, or one of the heirs at  law of her father, the said Joseph. 

Defendants object to the validity of this trial, and assign for error: 
1. That the Court admitted in evidence the paper-writing purporting 

to be the last will and testament of Joseph Steadman. This paper- 
writing bearing date 28 November, 1857, signed by Joseph (X) Stead- 
man and attested by two witnesses, Joseph Owens and Drewry Mc- 
Daniel, when offered as evidence, had thereon two probates, one bearing 
date December, 1857, in  which i t  is shown that "Drewry McDaniel, one 
of the subscribing witnesses, upon being duly qualified, proved the due ' 
and solemn execution of the will; and the second, bearing date 12 
April, 1906, set out in extenso in  the record, and in all things complying 
with the requirements of Revisal 1905, sec. 3127, clause 3, which pro-, 
vide8 as follows : 

"In all cases where the testator executed the will by making his mark, 
and where any one or more of the subscribing witnesses are dead or 
reside out of the State, or are insane or otherwise incompetent 
to testify, i t  shall not be necessary to prove the handwriting of (349) 
the testator, but proof of the handwriting of the subscribing wit- 
ness or witnesses so dead, absent, insane or incompetent shall be suf- 
ficient." 

The first probate was invalid, because at  the time it was taken proof 
by one of the subscribing witnesses, without .more, was not sufficient 
proof of a will. This was all that had been required under the Revised 
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Statutes for proof of a will in  common form in  the first instance; Re- 
vised Statutes, ch. 122, sec. 6 ;  but the Revised Code, which went into 
effect on 1 January, 1856, required that a written will with witnesses 
should be proved by the oath of two of the subscribing witnesses, if 
living, etc. Reviskd Code, ch. 119, see. 15. 

At the time the will was proven, The Code had probably not been 
universally distributed; or, what is more likely, the Courts of Pleas 
and Quarter Sessions had not become familiar with the changed method. 

Whatever may have been the reason, the first probate did not comply 
with the law as it then existed; and, standing alone, would not justify 
the admission of the will in  evidence. 

The plaintiff, recognizing that this probate was not i n  compliance 
with the statute, then offered proof establishing the second probate, 
which in  all things complied with the requirements of the law, showing 
that one of the subscribing witnesses was dead and the other had for 
many years been a nonresident. 

I t  is objected to this proof that the same is too late, and cannot now 
be received; but the authorities do not support this position. 

I n  the absence of some statute to the contrary, there is no limit 
upon the time after a testator's death within which a will may be proven. 
Gardner on Wills, p. 314. 

I n  Haddock v, R. R., 146 Mass., 155, a will was admitted to probate 
sixty-three years after the death of the testator. 

And while the will does not operate to pass property till 
(350) proven, as required by law, when it is so proven i t  relates back 

to the death of the testator so as to vest title from that date as 
between the parties who claim under it. Underhill on Wills, 21, note 3'; 
citing Graves v. Mitchell, 90 Wis., 316; Coggeshall v. Home, 18 R. I., 
696. See, also, Scott v .  West, 63 Wis., 529. 

Nor does the attempt to prove the will in  accordance with the law 
as i t  formerly existed affect the present probate, which, in  all things, 
complies with the present law. Morgan v. Bass, 25 N. C., 243. 

Nor, in  any event, could the probate be questioned by one who d i m s  
under the will by this indirect method. London v .  R. R., 88 N. C., 585 ; 
Hampton u. Hardin, 88 N. C., 592. 

The probate of this will being, valid, and the same having been duly 
recorded, the will was properly admitted as evidence. 

Defendant further objects that the Court admitted in  evidence the 
declarations of Mary Steadman while in  possession of the property, to 
the effect that she held under the will of her father, Joseph. 

These declarations are .competent as characterizing and accompany- 
ing the possession of the declarant, and were also properly received. 
Nelson v. Whitfield. 82 N. C., 46; Bivins u. Gosnell, 141 N.  C., 341. 
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There is no reversible error to defendants' prejudice shown in the 
record, and on their appeal the judgment is affirmed. 

No Error. 
PLAINTIFFS' APPEAL. 

HOKE, J. AS heretofore stated, the verdict kiaving established that 
both parties claim under Joseph Steadman, and the will of Joseph 
Steadman, making some disposition of the property, having been prop- 

' 

erly proven and admitted in evidence, the rights of the parties 
on this appeal will depend on the correct construction of this (351) 
will. 

The language of the will pertinent to the questions involved here is as 
follows : 

"It is my will thatamy eldest daughter, Susannah, and my son James, 
shall have a certain tract of land containing one hundred acres, lying 
in the waters of Dills' Creek, to be equally divided in value between 
them and then also one other tract containing one hundred and fifty 
acres, lying on the waters of Jarrett's Creek. I t  is my will that my son 
John and daughters Mary and Margaret be equal sharers in said tract 
of land during their natural life." 

The land in controversy, is the second, or Jarrett tract, and the Judge 
below, in construing the will, in effect decides that the twtator died 
intestate as to the remainder of this tract after a life-estate therein to 
his children ; but we do not think this is the correct interpretation of the 
will. 

I t  is an accepted principle that the presumption is against intestacy. 
Underhill on Wills, 617; Blue v. Rittelq, 118 N. C., 580. 

And another principle has long been incorporated into our statute law, 
that a devise to a person shall be construed to be in fee-simple unless it 
shall plainly appear that the testator intended an estate of less dignity. 
Revisal 1905, sec. 3138. 

This will, in express terms, devises the Jarrett tract of land to Xu- . 
s a n ~ a h  and James A. Steadman; which, under this statute, would give 
them the land in fee. And while the clause which immediately follows 
imposes a life-estate in favor of John, Mary, and Margaret, whether 
such estate is to these three or to them as tenants in common with James 
and Susannah, the result is the same. The subsequent clause only 
creates a life-estate; and all of the devisees of such estate being dead, 
the children and heirs at law of James and Susannah, to whom the fee- 
simple was given by the prior clause, at the delath of the life- 
tenants, became, and are now, the owners of the land. 

Mary, being only a lifetenant, her deed would only convey to 
(352) 

the grantees such estate as she had; and, on her death, which occurred 
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about six months before suit commenced, the rights of the children and 
heirs at  law of James and Susannah, who held in remainder, would 
become absolute, giving them the title and right to the immediate pos- 
session of the property. Smithwick v. Biggs, 2 3  N. C., 281 ; Brothers 
u. B~others, 4.1 N. C., 265. 

Xor do we think the idea advanced, that the testator .evidently wished 
, his children to share equally in his estate, changes the result. Such 

a general intent is sometimes i~elpful where the language of a will is of 
doubtful import; but an indefinite, general intent cannot avail, and is 
never allowed, to change or control a devise express in  its terms and 
without doubt as to its meaning. Crissman v. C?issman, 27 N. C., 498; 
Long v. Wa7draven, 113  N. C., 337. 

I t  will be noted, too, that the clauses of the will from which this gen- 
eral intent is inferred rather tend to show that such equality as was 
contemplated was intended to arise from other portions of the estate, 
and was not designed, and should not be permitted, to affect the con- 
struction of the devise involved in this litigation. 

The Court is of opinion, and so holds, that on the facts presented, a 
proper construction of the will of Joseph Steadman places the entire 
interest in the land in dispute in the plaintiffs, who are children and 
heirs at  law of James A. and Susannah Steadman, and the Judge below 
should have so instructed the jury. 

For  the error pointed out, there will be a new trial on the second 
issue, and it is so ordered. 

Partial New Trial. 

Cited: Roggan v .  i9onzer.s, 152 N. C., 396;  In re Dupree, 163 N. C., 
259. 

( 3 6 3 )  
MARTIN v. BRISCOE. 

(Filed 11 December, 1906.) 

Confession of Judgment-Reqwisites of Affidavit-Estoppel-Dormant Judg- 
ment-Revival-Appeal from Cler7c-Practice. 

1. Confession of judgment under Revisal, section 581, requires that there 
should be a statement in writing signed by the defendant and verified 
by his oath and stating: (1) the amount for which judgment may 
be entered, and authorizing its entry; ( 2 )  if for money due, a concise 
statement of the facts out of which the debt arose, and it must show 
that the sum confessed is justly due, but the statement that the con- 
troversy is real and the proceedings in good faith is not required as it 
is in a "controversy submitted without action." 

2. Where the confession of judgment sets out that the amount of $823.15 
is due plaintiff by defendant for part of "bills of goods bought from 
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paintiff by defendant and received by him between 1 January, 1896, 
and October, 1896," and said amount is "part of bills of groceries 
bought in the time named," this is sufficient, in the absence of any 
attack by a creditor, where the debtor himself, after an acquiescence 
of six years, is urging a defect in his own confession of judgment, 
with no suggestion of any fraud or imposition in securing the con- 
fession nor any denial of the debt, and should the judgment be held 
invalid the debt would be barred. 

3. Where a motion to revive a dormant judgment was before the Judge by 
appeal, it was optional with him to reverse the Clerk and remand the 
case to him with directions how to proceed, or himself to grant the 
motion to revive the judgment and to order execution to issue. 

CONNOR and WALKER, J. J., dissenting. 

ACTION by J .  S. Martin & Son against W. L. Briscoe, pending in  
RUTHERFORD, and heard by Justice, J., resident Judge, on 28 September, 
1906. 

This was a motion upon affidavit and notice to revive a dormant 
judgment. The clefendint had confessed judgment in favor of the 
plaintiff as follows : 

NOBTH C ~ ~ o ~ ~ N ~ - - R u t h e r f o r d  County. 
I n  the Superior Court, November Term, 1896. (354) 

J. S. MARTIN & SON v. W. L. BRISCOE. 
That there is due from him to the plaintiffs above named the sum of 

eight hundred and twenty-three dollar; and fifteen cents ($823.15). 
That the amount is partly due from defendant to plaintiffs for  

bills of goo& bought from plaintiffs by the defendant and received by  
him during the time elapsing between 1 January, 1896, and October, 
1896, and that the amount of eight hundred and twenty-three dollars 
and fifteen cents is part  for bills of groceries bought in the time named. 

And the defendant, W. L. Briscoe, hereby confesses judgment in 
favor of plaintiffs for the sum of eight hundred and twenty-three dol- 
lars and fifteen cents, and hereby authorizes the Court to enter judgment 
against him and in plaintiffs' favor for the amount. J 

I 

W. L. Briscoe, the defendant above named, being sworn, makes oath 
that the facts set forth in  the foregoing confession of judgment is made 
in  good faith. W. L. BRISCOE. 

Sworn to and subscribed before me, this 14 November, 1896. 
T. C. SMITH, C. S. C. 

On the back of same the following entry of judgment: 

Whereas the defendant, W. L. Briscoe, has filed the foregoing state- 
ment and affidavit, i t  is adjudged by the Court that the plaintiff recover 
of the defendant the sum of eight hundred and twenty-three and 15-100 
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dollars ($823.15)) together with three dollars ($3) costs of this confes- 
sion'of judgment. 

This 14 November, 1896. T. C. SMITH, 
Clerk Superior Court for Rutherford. 

The defendant contends that the original affidavit of W. L. 
(355) Briscoe, the defendant, was not sufficient to authorize the entry 

of judgment by confession, and that such judgment was void for 
the want of jurisdiction. 

Upon hearing the cause the Clerk of the Superior Court held the 
judgment invalid and refused to revive it. On appeal, this was re- 
versed, and the defendant appealed. 

B. A. Justice for the plaintiff. 
McBmyer &. McRrmjer for the defendant. 

CLAEK, C. J. This is a "judgment confessed" under Code, 570, now 
Revisal, 580, and not a "controversy submitted without action" under 
Code, 561, now Revisal, 808. Hence, the authorities cited upon the con- 
struction of the latter section have. no application. "Confession of 
judgment" does not require, like the "submission of a controversy with- 
out action," that the afidavit shall set out that the controversy is 'real 
and the proceedings are in  good faith, though the latter statement is in 
fact made in the affidavit in this case. I t  is sufficient (Rev., 581) thxt 
there should be a statement in writing signed by the defendant and 
verified by his oath and stating: (1)  the amount for which judgment 
may be entered, and authorizing its entry; (2)  if for money due, a con- 
cise statement of the facts out of which the debt arose, and i t  must show 
that the sum confessed is justly due. 

There can be no controversy raised except as to whether there is "a con- 
cise statement of the facts out of which the debt arose" and which "shows 
that the sumgonfessed is justly due." The confession is not very skil- 
fully drawn, but it does set out that the amount of $823.15 is due plain- 
tiff by him for part of "bills of goods bought 'from plaintiffs by defend- 
ant and received by him between 1 January, 1896, and October, 1896," 
and said amount is "part of biIIs of groceries bought in  the time named." 

I t  would seem that this was a sufficient statement of "the facts 
(356) out of which the debt arose," and "shows that the sum confessed 

is justly due," especially in  view of the .fact that there is no 
objection here to the validity of this judgment by any creditor, but it is 
the debtor, the defendant, who is urging a defect in his own confession of 
judgment, and is seeking thereby to impeach his own affidavit that the 
debt was due and his authorization that judgment be entered against . 
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himself, and this after acquiescence in said judgment for nearly six 
years. There is no suggestion of fraud or imposition in  securing the 
confessing of judgment or any denial that the debt was not then due, 
nor any denial of the plaintiffs' affidavit that i t  has not been paid since. 
Should the defendant set aside this confession of judgment the statute 
would now be a bar to the debt. 

I n  Smith v. Smith, 117 N .  C., 345, which was a proceeding by an 
administrator of the confessing debtor, representing creditors to set 
aside a judgment confessed, there was no statement in the confession 
that the debt was due, nor of any "facts showing that the debt was still 
due." Here i t  is explicitly stated in the defendant's affidavit that the 
amount confessed "is due." I n  Bank v. Cotton, Milk, 115 N.  C., 508, 
it was held that when the confession of judgment is for ('goods sold and 
delivered," that is sufficient to show the debt was justly due, without 
stating "time of sale (though this was given here), quantity, price and 
value of the goods." I n  that case i t  was also held that filing such con- 
fession of judgment is equivalent to authority to enter judgment. I n  
the present case there is express authority to enter judgment, and his 
IIonor properly allowed the motion to revive the judgment and to issue 
exechtion. 

We would not be understood as passing upon the question of the 
validity of such judgment confessed if it were attacked by a creditor, 
or even if the defendant had assailed it on the ground of fraud 
or imposition or denied the debt. We place this decision upon (357) . 
the ground of estoppel-the original affidavit by defendant that 
the debt was due the plaintiff, his acquiescence in the judgment for six 
years, his failure i n  this proceeding to deny the plaintiffs' allegation 
(made under oath) that the debt is still due, the absence of any averment 
by defendant of fraud, mistake or imposition, and the fact that if the 
judgment should be now held invalid, at  defendant's instance, for infor- 
mality, after having been entered a t  defendant's request, he would be 
protected by the statute of limitation. 

The case being before the Judge by appeal, i t  was optional with him 
to reverse the Clerk and remand the case to him with directions how to 
proceed, or himself to grant theh?otion to revive judgment and to order 
execution to issue. Paison v. Williams, 121 N. C., 152; Roseman v. 
Roseman, 127 N.  C., 497; Ewbank v. Turner, 134 N.  C., 50. 

Affirmed. 

HOKE, J., concurs in  result. 

CONNOR, J.: dissenting: I regret that 1 cannot concur in the opinion 
of the majority of the Court in this case. This Court has uniformly 
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held, beginning with Davihon v. dlexander, 84 N.  C., 621, that a 
judgment confessed pursuant to the provision of section 803 of the Re- 
visal is invalid unless the requirements of the statute be strictly com- 
plied with. I do not think that, tested by what is said in that case, and 
every other decision of the Court which follows and approves it, the 
record before us is in accordance with the statutory requirement, that 

. it m~mt state concisely the facts out of which the indebtedness arose. 
MTe have in this case a statement "that the amount is partly due from 
defendant to plaintiffs for bills of goods bought from plaintiffs by the 

defendant and received by him during the time elapsing between 
(358) 1 January, 1896, and October, 1896, and that the amount of 

$823.15 is part for bills of groceries bought in the time named." 
There is a painful uncertainty in respect to the facts out of which the 

alleged indebtedness arose. I t  is said that it is "partly due" and that 
the amonnt is "part for bills of groceries." The very pertinent inquiry 
arose, What part of it is due for goods bought and what part is for bills 
of groceries? There is nothing in the statement which gives the slight- 
est response to this inquiry. As was said by Rufin ,  J., in Davidson v: 
Alexander, supm,  "The object of the statute in this is to protect the 
other creditors of the debtor; to enable them not only to see the exteht of 
his liabilities but to test the born fides of this particular debt to which 
he is giving a preference; and that they may have full opportunity to do 
this, the parties are commanded to spread upon the record specifically 

. the circumstances and business transactions out of which i t  originated. 
-4 mere statement that the defendant is indebted to the plaintiff in a 
sum certain arising from the acceptance of a draft, of which the follow: 
ing is a copy, etc., falls f a r  short of the demands of the statute." The 
language of the learned Justice is applicable to the record in  this case. 
"Compared with these requirements, how meager is the information as to 
the consideration of the debt and the transaction out of which it grew, 
is the statement of the debtor when confessing the judgment under con- 
sideration." What is there in this statement of facts which would 
enable a creditor to institute an investigation to ascertain the bona fides 
of the debt? H e  is told that the amount for which judgment is con- 
fessed is "partly due" and is '(part for" bills of groceries, etc. H e  
would seek in vain for any information given him by the record by 
which he mould be enabled to test the validity of the judgment. This 
Conrt has with absolute uniformity applied the principle announced in 

Davidson v. Alezander, smpa. In Daz~enport v. Leary, 95 N.  
(359) C., 203, the judgment was declared void because the confession of 

judgment did not embrace the account upon which it was based. 
I n  Swrith .v. Smith, 117 N. C., 348, in which all the cases are re- 

viewed, it is said, referring to the section of The Code in question: 
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"The proceeding is in derogation of common right, and, to prevent the 
perpetration of fraud in  such cases, that section requires that the consid- 
eration be stated and that i t  appear that the amount for which the 
judgment is confessed is justly due. I f  the statutory requirements are 
not complied with the judgment is  irregular and void because of a want 
of jurisdiction in the Court to render judgment, which is apparent on 
the face of the proceedings. * * * I n  the absence of such state- 
ment, or the statement a t  least of facts sho*ing that the debt was still 
due, the judgment was properly held void, for without compliance with 
the statute on the face of the proceeding the Court had no jurisdiction to . 

efiter. up the judgment." " - 
I cannot concur in the suggestion that any estoppel can arise against 

the parties to the judgment, because i t  is absolutely void, as the Court 
is without jurisdiction; hence, whenever i t  is called to the attention of 
the Court and any relief asked upon it, the application should be de- 
clined. While i t  may be conceded that leave to issue execution would 
not affect the rights of creditors to attack the judgment, i t  is at  least a 
recognition of its validity which should not be had. I n  my opinion, 
there is no judgment upon which the Court can direct execution to 
issue. 

WALKER, J., concurs in this dissenting opinion. 
Cited: Tn re Wittkowsky, ante, 250. 

ASHEVILLE v. TRUST COMPWY. 
(360) 

(Piled 18 December, 1906.) 

Mulzicipal Corporations-Special Assessments-Legishtive Power-Taxing 
Districts-Creatio+Public Improvements-Cost, How Apportioned. 

1. The power to levy assessments upon lots to which special and peculiar. 
benefits accrue from a public improvement is conferred upon the city 
of Asheville by section 65, chapter 100, private Laws 1901. . 

2. In the exercise of the power of levying epeciai assessments, the Board of 
Aldermen must lay off and define the limits of the districts within 
which they are to be made, and all property within said district shall 
bear its proportion of the cost upon the basis of special and peculiar 
benefits, as distinguished from those general benefits which accrue to 
it in common with all other property in the city. 

3. Before a final order or judgment, fixing the amount which is to be paid 
by the owner, is made, the cost of the improvement should be ascer- 
tained and apportioned between the several pieces of property. 

PI~OCEEDING by city of Asheville against Wachovia Loan and Trust 
Company, trustee, and F. M. Weaver, heard by 0. H. Allen, J., upon 
demurrer, at  the September Term, 1906, of BUNCOMBE. 

This is a proceeding instituted by the plaintiff, City of Asheville, pur- 
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suant to the provisions of its charter, Private Laws 1901, ch. 100, see. 65, 
to widen West College qtreet and have damages and benefits, sustained 
by the property affected, assessed. Defendants, Wachovia Loan and 
Trust Company and Weaver, owners of a lot upon which benefits were 
assessed, excepted to the report of the jury, and from a judgment con- 
firming same appealed to the Superior Court of Buncombe County. 
The exceptions were overruled, and defendants appealed to this Court. 

The City of Asheville 'was incorporated by ch. 300, Private Laws 
1901. Section 65 of said chapter provides: "Whenever, in the 

(361) opinion of the Board of Aldermen of said city, i t  is advisable 
to obtain land or right of way therein for the purpose of open- 

ing a new street therein, or widening or straightening a street therein, 
or making culverts or waterways for carrying water out of any street 
therein, and said Board of Aldermen and the owner or owners of such 
land or right of way cannot agree as to the amount of damages conse- 
quent thereupon, as well as to the special advantage which may result 
to the owner or owners thereof, by reason of such opening, widening or 
straightening of street, or making such culvert or water-way, said Board 
qf Aldermen may direct the Mayor of said city to issue, and he shall 
thereupon issue, his writ, under the seal of said city, commanding a 
policeman thereof to summon a jury of six freeholders of said city, 
unconnected by consanguinity or affinity with any of the persons sup- 
posed to be affected by said proposed improvement. in  which writ the 
proposed improvenient shall be fully described, and the persons who are 
supposed to be affected thereby shall be named. Such policeman shall, 
in obedience to said writ, summon a jury of six freeholders as aforesaid, 
and direct them to assemble at  the Mayor's office in  said city at  a time 
by such policeman appointed, not less than twenty nor more than thirty 
days after the date of such writ. Such policeman shall also serve notice 
of the time of meeting of the jury upon all the persons who are named 
in such writ as supposed to be affected by such proposed improvement, 
at  least fifteen days before the date appointed for the meeting of the jury. 
Such notice shall be in writing, and signed by said policeman, and 
addressed to the person or persons upon whom service thereof is  made, 
and *shall state the time appointed for such meeting of the jury, and 
designate briefly the proposed improvement, and may be issued as a 
single notice to all persons named in  said writ, or as a separate notice 
to every one of them, or to ahy two or more of them. Such notice shall 

be served upon the person or persons therein named,,or his, her 
(368) or their agent, by reading the same to him, her or them. Such 

policeman shall duly return such writ and all such notices with 
his return thereon in writing endorsed, together with any such order 
of the Mayor to said Board of Aldermen, a t  its next meeting after the 
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time appointed for the meeting of the jury aforesaid. At the time 
appointed for the meeting of the jury such policeman shall cause the 
jury to assemble at the office of the Mayor of said city, where every one 
of them shall be sworn by such Mayor or other competent person to 
faithfully, truly and impartially assess the damages, if any, which, in 
his jud,gment, will be done to the property of every person named in the 
writ, and will also assess any special benefit, advantage or enhanced 
value which will be caused to the property of any person named in the 
writ. Immediately after the jury shall have been so sworn they shall 
proceed, accompanied by such policeman, to view the land of every 
person named in  the writ, and shall assess the damages, if any, to every 
one of the premises which they have viewed, and the special benefit, 
advantage, or enhanced value, if any, which will accrue by reason of 
said proposed improvement to every one of the premises which they, 
have viewed. Said jury shall forthwith return to said Board of Alder- 
men, by filing it  with the clerk thereof, a statement in writing, signed by 
every one of them, or a majority of them, in  case they cannot. agree, 
setting forth distinctly a full, itemized report of their proceedings, and 
stating separately the amounts of damages or special benefits, or both, 
as the case may be, which they have assessed to every one of the premises 
so vieweduby them. At the first meeting of the said Board of Aldermen 
after a complete report or reports upon the matter in said writ ordered 
to be decided shall have been filed as aforesaid, said Board of Alder- 
men shall consider and pass upon such report or reports. If  said 
Board of Aldermen shall'determine that any item of damages so 
assessed is excessive, i t  map reject such report or reports, and (363) 
discontinue the proposed improvement, and in case of such dis- 
continuance no other proceeding shall within three months thereafter be 
commenced for a similar purpose in relation to any of the premises 
affected thereby, or any part of the same, without the written consent of 
the owner thereof. I t  shall be competent for said Board'of Aldermen, 
in passing upon any such report or reports, to decrease or remit any 
item or items.of special benefit, advantage or enhanced value therein 
contained, if it think proper to do so. I f  said Board of Aldermen shall 
think proper, it shall order such report or reports, or such report or 
1-eports so modified by it, as to special benefits or advantages or en- 
hanced value, approved, and the lands condemned in said proceedings 
shall vest in said city so long as they may be used respectively for the 
purpose of said improvement, so soon as the amount of damages as- 
sessed to them respectively, decreased by the amount of special benefit, 
advantage and enhanced value, so assessed against them respectively, 
shall have been paid o r  tendered to the owner or owners of such premises 
respectively, or deposited as hereinafter provided." 
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Provision is made for an appeal by any person dissatisfied with the 
report of the jury, and the order confirming same, to the Superior Court 
of Buncombe Countv. 

Pursuant to the provisions of said charter, a t  a meeting of the Board 
of Aldermen of said city, a resolution was adopted declaring that, in the 
opinion of said board, i t  was advisable to obtain a strip of land, or right 
of way thereon, on the north side of West College Street, between North 
Main and Haywood streets, for the purpose of widening West College 
Street between the noints named. The resolution sets out the width to 
which i t  was proposed to widen the street, referring to the survey made 
by the city engineer. I t  is also recited that i t  appears to the board 

that said board and the "owner or owners of such land or right 
(364) of way cannot agree as to the amount of damages consequent 

thereon, as well as to the special advantage which may result to 
the owner or owners thereof by reason of such widening of West Col- 
lege Street." It was thereupon ordered that the Mayor issue his writ 
commanding a policeman to summon a jury of six freeholders in  accord- 
ance with the provisions of the charter to assemble and view "the prem- 
ises of all persons who are  supposed to be affected thereby." . 

Pursuant to said resolution the Mayor issued his writ, i n  which the 
proposed improvement was fully described and the persons supposed to 
be affected thereby were named, commanding the policeman to summon 
a jury and to  notify the persons named of the time and place of meet- 
ing, etc. 

The jury met in accordance with the writ and discharged the duty 
imposed upon them, making report to the Mayor and Aldermen. Among 
other things, they found that the lots of defendants were specially bene- 
fited in  the amounts named. At a meeting of the Board of Aldermen 
held subsequent to the date of filing said report, a resolution was adopted 
confirming said report, from which order the defendant appealed. 

The record cont'ains the following agreement in  regard to the lot of 
defendants Wachoyia Loan and Trust Company: "That the lot of land 
referred to in the notice of appeal herein, or any part  thereof, was not 
obtained, taken, condemned, appropriated or used by said city in and 
for the widening of said street but the said lot of land above mentioned, 
and every part thereof, is situated and abutting on the south side of said 
street; that said street was not widened by the obtaining, taking, con- 
demning, appropriating or using of any property on the south side of 
said street, but, on the contrary, said street was widened wholly by the 
obtaining, taking, condemning, appropriating and using of property on 

the north side of said street." And in regard to lots of appellant 
(365) Weaver: "That the lots of land referred to in the notice of ap- . , 

peal herein, or any of them, or any part  of them, was not ob- 
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tained, taken, condemned, appropriated or used by said city in and for 
the widening of said West College Street; that the said lots above men- 
tioned, and all of them, and every part of them, are situated on the 

, 

north side of North Water Street, in said city, and said lots or any of 
them, or any part of any of them, are not situated or abutting on said 
West College Street, but, on the contrary, are  more than one hundred 
and sixty feet from said street." 

The defendants filed the following demurrer to the pleadings : "Now 
comen the defendant in the above-entitled cause and demurs and says . 
that upon' the whole record herein, including ch. 100, sec. 65, of the 
Private Laws of North Carolina, Session 1901, and the agreed statement 
of facts, the plaintiff has no right, power or authority to assess or cause 
to be assessed against the property of the defendant any sum whatso- 
ever." 

From a judgment overruling said demurrer, defendants appealed. 

lIa.r?idson, Bourne & Pwker and J.  S. Styles for the plaintiff. 
Frank Carter and H. C. Chedeiter for the defendants. 

CONNOR, J., after stating the case : The demurrer calls into question 
the right of the plaintiff under the powers granted in its charter to assess 
special benefits for the purpose of paying the cost of widening West 
College Street. The learned counsel for defendants stated in  his argu- 
ment that he did not deny the right of the Legislature to confer upon the 
city of Asheville the power to assess against property within said city 
the cost of public imprbvements by which such property ~eceived pecu- 
liar and special benefits. H e  insists: First, that the power is 
not granted; second, that if granted, it is invalid, because the (366) 
method provided for its exercise is not in  accordance with the 
right of the land-owner, in that no taxing district is established, either 
by the charter or by the resolution of the Board of Aldermen; that the 
attempt to confer upon the Mayor the power to fix such district in his 
writ by naming such persons "as are supposed to be affected" is invalid. 
H e  also urges objections to the mode of procedure, which we will notice 
later. 

The power to impose upon property the cost of public improvements, 
measured by the peculiar and special benefit sustained, has .been settled 
beyond controversy. I t  is uniformly held that this power is based upon 
the right to tax, and not that of eminent domain. I n  Baumarm v. Ross, 
167 U.  S., 548 (589), i t  is said: "The Legislature, in the exercise of the 
i-ight of taxation, has the authority to direct the whole, or such part as 
i t  may prescribe, of the expense of a public improvement, such as the 
establishing, the widening, the grading or the repair of a street, to be 
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assessed upon the owners of land benefited thereby," citing a large num- 
ber of cases. Cooley on Tax., 1152. The subject was discussea, the 
authorities reviewed and the power sustained in an able opinion by Mr. 
Justice ,Shepherd i n  Raleigh v. Pace, 110 N.  C., 32. I t  is equally well 
settled that ('assessments being a peculiar species of taxation, there must 
be a special authority of law for imposing them. The ordinary grant to 
a municipal corporation of power to levy taxes for municipal purposes 
will not justify any other than ordinary taxes. This would follow from 
the general rule which requires a strict construction of all such grants ; 

. 

but the principle has peculiar force when applied to powers in them- 
selves exceptional. And i t  is always held that such a power, when 
plainly granted, is to be construed with strictness, and as strictly pur- 
sued by the authorities, who are to levy the tax." 2 Cooley on Tax., 

1158. The same principle is announced by Judge Elliott in his 
(367.) work'on Roads (see. 544), cited with approval in Greensboro v. 

McAdoo, 112 N.  C., 359. While this most salutary principle is 
to be kept in view, it is also true that, if the power is given, the statute 
will not be declared invalid, because it does not specifically prescribe the 
details of the procedure to be pursued in its exercise. Raleigh v. Pace, 
supra. While the language employed id  the charter is not so clear as 
might be desired, we are of the opinion that the intention of the Legisla- 
ture to confer the power, both of eminent domain and to assess special 
benefits, is sufficiently shown. Some confusion arises from a failure to 
grant them separately. 

The first portion of the section prescribing the preliminary steps for . 
obtaining land or a right of way therein, for the purpose of opening or 
widening a street, when an agreement as to the amount of damages, as 
well as speciaI benefits, which may result to the owner, cannot be had, 
if not explained by other parts of the section, would seem to sustain de- 
fendant's contention. When the duty of the jury is prescribed, we find 
that they are to be sworn to assess "the damages, if any, which will be 
done to the property of every person named in the writ,"' also to assess 
('any special benefit, advantage or enhanced value which will be caused 
to the property of any person named in  the writ." They are directed, 
after being sworn, "to view the land of every person named in  the writ 
and assess damage, if any, to every one of the premises which they have 
viewed a.nd the special benefit, advantage and enhanced value, if any, 
which will accrue by reason of said proposed improvement to every one 
of the premises which they have viewed." The "persons named in the 
writ" are those "who are supposed to be affected" by the proposed im- 
provement. This is, of course,. to include not only those whose lands. 
are to be taken, but those whose lands are to be "specially benefited." 
Thus the language used in the first portion of the section is ex- 
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plained and its scope enlarged. When the report is filed, the Board (368) 
of Aldermen are directed to congider and pass upon it. "If 
they shall consider that any iten1 of damage is excessive, they may reject 
the report and discontiilue the proposed improvement. I f  they consider 
that any item of benefits is excessive, they may decrease or remit the 
same." I t  thus clearly appears that the Legislature had in mind both 
the right of condemnation and of assessing benefits, and intended to 
confer both on the city of Asheville. 

Provision is further made in case of an appeal: 1. When one whose 
land has been taken appeals, the damages assessed, less the benefits, shall 
be deposited with the Clerk of the Superior Court to await determina- 
tion of the appeal. 2. When one against whom special benefits have 
been assessed appeals, the amount so assessed is declared to constitute a 
lien npon such land as of the time at which the board passed upon the 
report. Provision is made for enforcing the payment of the special 
benefit so assessed. 

I t  is an elementary rule of construction that the entire statute, or at 
least so much of i t  as relates to the matter in controversy, must be read 
and the intention of the Legislature gathered therefrom and given effect. 
Unless the construction sustaining the power, as claimed by plaintiff, be 
giaen, much of the langnage found in section 65 becomes meaningless. 

The defendant attacks the statute and the proceeding thereunder for 
that, (1) no taxing district is established within which the improvement 
is to be made and the special beliefits assessed; (2) that no provision 
is made for ascertaining the cost of the proposed improvement and 
apportioning among the lots or pieces of property benefited. 

For manifest reasons it is uniformly held that the Legislature must 
establish the district, or assign the duty to do so, either to the Board of 
Aldei-men or colnmissioners to be appointed in some lawful way. 
I t  is impracticable to assess benefits upon property for local (369) 
improrements, unless the territory within which such property is 
located is, in some way or by some nieans, ascertained. I t  is not neces- 
sary that the boundaries of the district should be coterminous with any 
of the political divisions of the State. I n  People v. Mayor, htc., 4 N. 
Y., 419, the district established for the assessment of special benefits was 
"the streets, avenues and squares within the first seven wards," etc. I n  
Busbee zl. Commissionem, 93 K. C., 143, the county of Wake is declared 
to be a taxing district for the purpose of levying an assesslnent to pay 
the cost of a c?niinon fence. I n  Comnzissioners ti. Commissioners, 92 
N. C., 160. the counties of Lenoir and Greene were combined into a tax- 
ing distiict for the same purpose. The principle finds recognition in 
our drainage l a m .  Rer., 3957. I n  Raunzann v. Ross, 167 U. S., 589, 
Gray, J., says: "The class of lands to be assessed for the purpose may 
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be determined either by the Legislature itself, by defining a territorial 
district, or by other designation; or i t  may be left by the Legislature to 
the determination of commissioners, and may be made to consist of such 
lands and such only as the commissioners shall decide to be benefited." 
Spencer v. Merchant, 125 U. S., 345. I n  the statute under consideration, 
in  Irrigation Dist. v. Bradley, 164 U. S., 112, commissioners were ap- 
pointed to lay off irrigation districts. 

While expressions found in opinions and authors sometimes indicate 
that without any territorially defined boundaries, assessments may be 
levied upon such parcels of land as the jury or commissioners think 
benefited, we find that usually, if not uniformly, some designation is 
made confining them to fixed limits. Such, certainly, is the result of our 
investigation of the statutes passed by the Legislature of this State. As 
we have seen, and as uniformly laid down by writers on the subject, the 

Legislature may, in  the statute, 6 x  the limits of the district, or if 
(370) it deem best, confer this power upon the local authorities, or upon 

the commissioners or jury appointed to make the assessment. 
It is held by all of the authorities that when the district i s  created, by 
either of the lawful agencies, all of the property within such district 
must bear its proportionate part of the cost of the improvement meas- 
ured by the special benefit accruing to it. It js generally held that 
fixing the limits of the district is a legislative function, and when exer- 
cised is not subject to review by the courts. "The whole subject of tax- 
ing districts belongs to the Legislatu~e; so much is unquestionable. The 
authority may be exercised directly, or, in  the case of local taxes, it may 
be left to local boards or bodies:-but in  the latter case the determination 
will be by a body possessing, for the purpose, legislative power and whose 
action must be as comlusive as if taken by the Legislature itself. I t  
has been repeatedly decided that the legislative act of assigning dis- 
tricts for special taxation on the basis of benefits cannot be attacked on 
the ground of error in  judgment regarding the special benefits and de- 
feated by satisfying a court that no special and peculiar benefits are 
received. I f  the Legislature has fixed the district and laid the tax for 
the reason that, in the opinion of the legislative body, such district is 
peculiarly benefited, its Ation must i n  general be deemed conclusive." 
Cooley on Taxation, 1258. Judge Cooley says that there are exceptions 
to this general principle, some of which he names. 

Judge Elliott, conceding that the "numerical weight of authority 
overwhelmingly'' sustains the general doctrine, says that he very much 
doubts "whether in any case the right of arbitrary decision, by the 
Legislature, can be defended on strict principle," and that he "cannot 
forbear suggesting that the judiciary ought not to, and, in truth, cannot 
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surrender its power to decide the questions affecting the right to impose 
special burdens on private property." 

An interesting discussion of the general principles underlying 
the subject may be found in the very able opinions of the Court (371) 
in the case of iVorwood c. Raker ,  172 U. S., 269, and tho subse- 
quent cases modifying and, thought by some, overruling it. Few sub- 
jects have given the courts more anxious consideration. On the one 
hand is an evident desire to sustain the action of the Legislature and of 
legislative agencies in dealing with the subject, and yet equally evident 
is the recognition of the danger of wrong and injustice to the citizen 
by giving to such agencies arbitrary power. I t , i s  difficult to reconcile 
the doctrine in a legal system which so jealously guards the property 
rights of the citizen, by which personal property of inconsiderable 
value may not be taken by another citizen except after a trial in open 
Court with a jury to pass upon disputed facts and a Judge learned in 
the law to declare his legal rights, with that which permits a Board of 
Aldermen with no other guide than their judgment to impose burdens 
for benefits, real or supposed, upon his home, with no right to be heard 
and no power to review their judgment or correct their mistake. 
Learned Judges frequently admit that wrong and injustice may be done, 
but see no way by which the taxing power upon which, as we have 
seen, the right is based, may be controlled by the judiciary. 

We have no disposition to make any departure from the generally 
accepted doctrine, but we deem it appropriate to say that, in administer- 
ing the law and exercising the powers conferred, it is the duty of those 
entrusted with it to proceed with cautious and careful watchfulness of 
the substantial right of the citizen. We do not intend to suggest that 
the municipal officers in this case have not done so. 

I t  is held in B a u r n a m  v. Ross, supra,  that the duty to fix the limits 
of the taxing district may be imposed upon the same commissioners who 
assess the benefits. While we see no objection to this course, the dis- 
trict should be defined before the assessment is made. I t  would 
seem just that the zone of benefits should control the boundaries (372) 
of the district, and that all property in such district should be 
assessed to pay the cost, not to exceed the benefits accruing to it. 

We are confronted with the fact that in the charter of daintiff no 
provision is made for laying off the taxing or assessment district, nor 
does it appear that it was done by the jury. The Aldermen, deeming 
it conducive to the public welfare, decide to widen W&t College Street. 
They thereupon, in accordance with the charter, direct the Mayor to 
issue his writ to a policeman directing him to summon a jury and notify 
all persons "supposed to be affected" by the proposed improvement, thus 
empowering the Mayor, whose functions are not legidatioe, to select only 
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such persons as, in  his judgment, he supposes to be affected. None 
others are to be notified; there is no direction to summon all who have 
property in the zone of benefits, nor is any such zone designated other- 
wise than by the names of persons named in the writ. What i s  there ' 

under this proceeding to pierent the Mayor selecting the lots of Mr. 
Weaver, lying on North Water Street, some two hundred feet from the 
street to be widened, and omitting the names of those who own lots be- 
tween West College Street and &. Weaver? in which event the jury 
would have no right or power to assess the benefits accruing to such 
lots. I t  is obvious that, under the charter, the Mayor may arbitrarily 
impose upon such persons as he supposes affected the entire cost of the 
improvement. I t  does not appear by the record that the Mayor has 
omitted any lots which should be assessed. That the power to do so is 
given, renders the statute open to criticism. 

The heasure of liability of the entire property benefited is the cost of 
the improvement; therefore, each property-owner is interested in having 
each part of the whole assessed, to the end that if the total benefit ex- 

ceeds the cost, the burden may be properly apportioned. When 
(373) a taxing district or zone of benefit is fixed in  advance of the as- 

sessment, this right is secured. 
The defendants suggest that before any judgment can be entered 

against their property, the cost of the impro~-ement should b? ascer- 
tained. This contention, we think, is sound. The right to levy assess- 
ments for special benefits is no8 based upon the idea that the corporatiou 
may collect from property the total amount of such benefits and turn 
into the treasury the profit made by the improvement. The right which 
the city has is to collect "the whole or a part of the public improvement 
from the property benefited." Sp~ncer zi. iTIe~charzt, supra. This prin- 
ciple is clearly recognized in  the charter of the plaintiff of 1891 (ch. 
135, sec. 5 ) ,  wherein the method of equalizing assessments for improving 
streets is prescribed. The cost is ascertained, and then apportioned 
between the abutting real estate. The present Chief Justice, discussing 
this statute in  Hilliarcl v.  Asheville, 118 N.  C., 845, says: "It makes 
each street, or portion of a street, improred a taxing district by requir- 
ing the cost of the total improvement on each street to be ascertained." 
I n  that act, for the purpose of paying for the improvement, the '(front- 
age" rule was adopted, This was sustained in  Raleigh v. Pace, supra. 
The only difference between the tnro statutes, in  that respect, is that in 
the charter of 19bl the benefit is to be ascertained by the jury, instead of 
the arbitrary "frontage" mle. I11 all other respects the principle in- 
volved is the same. While the question presented here is not raised in 
Pace's case, supra, it is manifest that the learned Judge did not over- 
look it, I n  speaking of the ordinance he says: "It very clearly pro- 

292 
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vides for a taxing district, to wit: " * This provision, as to the 
cost, very plainly implies that the expense of the improvement in 
the entire district had been previously estimated, and thus we have an 
apportionment between the abutting owners and the city," etc. 
The principle is recognized in our legislation providing for (374) 
building fences around a district by directing the cost of the fence 
to be ascertained and the cost apportioned among the several tracts of 
land in the territory within the common fence; also in the drainage laws, 
Revisal, section 3997, wherein the cost of the work is first ascertained. 
I t  is not essential to the validity of a special assessment that the prop- 
erty abut the street to be improved. If within the zone of benefits, as 
fixed by the statute or the commissioners, i t  may be assessed as if on the 
street. Nor do we hold that the cost must be ascertained before the 
assessment is made. This mould often he difficult; but before the final 
apportionment is made and judgment rendered, it is necessary that the 
cost be ascertained, for this is the h i i t  of the power to impose assess- 
ments. 

We are, upon careful consideration of the several questions presented 
by the dem&er and argued before us, of the opinion: 

1. That the power to levy assessments, upon lots to which special and 
peculiar benefits accrue from a public improvement, is conferred upon 
the plaintiff by chapter 100, sec. 65, Private Lams 1901. 

2. That in the exercise of the power of levying special assessments, 
the Board of Aldermen lay off and define the limits of the district 
within which they are to be made, and that all property within said 
district should bear its proportion of the cost upo~; the basis of special 
and peculiar benefits, as distinguished froni those general benefits which 
accrue to it in conimon with all other property in the city. 

3. That before a final order or judgment, fixing the amount which 
is to be paid by the owner, is made, the cost of the inlprovement he 
ascertained and apportioned between the several pieces of property. 

The record comes to us upon an appeal from a judgment overruling 
a demurrer; hence, no final judgment appears in the record. 
The demurrer does not raise any question regarding the amount (375) 
of benefit assessed, or the principle upon which i t  was assessed. 
We find no objection to the statute by reason'of the notice required to be 
given. The demurrer, in so far as it attacks the power of the plaintiff 
to lrpy special assessments for special benefits accruing to property by 
reason of public improvements, was properly overruled. For  the rea- 
sons herein stated, the judgment rendered by the Board af Aldermen 
cannot be sustained, and in that respect there mas error in the judg- 
ment overruling the demurrer. 

The only portion of the order made by the Board of Aldermen which 
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is certified to this Court is that in which judgment is rendered against 
the defendant appellants. For  the reasons given herein the order, as to 
them, must be set aside and vacated. If so advised, we can see no good 
reason why the board may not allot and define a taxing district, and pro- 
ceed to h a ~ ~ e  the benefits to the property within the district assessed in 
accordance with the provisions of the statute and the principles herein 
announced. The appellants will recover their costs in this Court. 

ERROR. 

Ci ted:  Sander l in  v. L u k e n ,  152 N .  C., 741; Tarboro v. Xtaton, 156 
N. C., 506, 507; Just ice  u. Ashevi l le ,  161 11'. C., 72, 74. 

(376) 
TANNING COMPANY v. TELEGRAPH COMPANY. 

(Filed 18 December, 1906.) 

Telegraphs-Delivery of Message-Damages Recoverable-Contract-Offer and 
Acceptance. 

1. where S. wrote to the plaintiff as follows: "Kindly advise us by wire 
Monday i f  you can use 1,500 creosote barrels between now and January 
lst, at 95 cents, delivered in carload lots," and plaintiff filed with de- 
fendant on Monday a message addressed to S. as follows: "We ac- 
cept your offer of 1,500 barrels as per yours of the 7th": Held, that 
the letter from S. was a mere "trade inquiry," and was not a legal 
offer binding on acceptance, and plaintiff's reply did not create a con- 
tract, ,and plaintiff is entitled to recover of defendant by reason of 
its negligence in the delivery of the message only nominal damages, 
to wit, the price of the message. 

2. An acceptance, to bind the other party, must be unconditional and un- 
qualified and must correspond exactly to the terms of the offer. 

ACTION by the'cherokee Tanning Extract Con~pany against the West- 
ern TJnion Telegraph Company, heard by iVcNeiZ1, J., and a jury, at 
the April Term, 1906, of CHEROKEE. 

This is an action for damages alleged to have been sustained through 
negligence of the defendant in failing to transmit and deliver promptly 
a certain telegram. From a judgment in favor of the plaintiff, the de- 
fendant appealed. 

D i l h r d  & BdZ for the plaintiff. 
- H e r r i c k  & Barnard  and P. H. Busbee & Xon for the defendant. 

BHOWN, J. There is no dispute as to the material facts. The evi- 
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TANNING Co. v. TELEGRAPH Co. 

dence shows that on 7 November, 1903, an agent of the Standard Oil - 
Company at Wilmington, N. C., wrote to the plaintiff, at  Andrews, N. 
C., a letter containing, among other things, this request: "Kindly ad- 
vise us by wire Monday if you can use about 1,500 cyeosote barrels 
between now and 1 Jan., at  95 cents each, delivered in carload 
lots." That the plaintiff receivd this letter on Monday, No- (377) 
vember 9, and at. 7 :30 p. m. of that day filed with the defendant, 
at its Andrews office, a message addressed to the Standard Oil Company, 
Wilmington, N. C., and reading as follows: "We accept your offer 
1,500 barrels as per yours of the 7th." This message was delivered to 
the sendee at 10:36 a. m., November 10. At  the same time it  wrote to 
plaintiff, the Oil Company addressed a similar letter to the Brevard 
Tanning Company and others. The latter company purchased the bar- 
rels by telegram received by the Oil Company shortly before plaintiff's 
message. The plaintiff claims substantial damage. Defendant re- 
quested the Court to charge that plaintiff was entitled to recover nominal 
damages only, to wit, the price paid for the telegram. We think this 
instruction should have' been given. 

Damages are measured in matters of contract not only by the well- 
known rule laid down in Hadley  v. Baxendale, 9 Exch., 341, but they 
must not be the remote, but the proximate consequence of a breach of 
contract, and must not be speculative or contingent. Unless the reply 
of plaintiff by wire to the letter of the Oil Company created a contract 
between'the two for the sale and delivery of 1,500 barrels at 95 cents 
each, then plaintiff can recover only nominal damages, for any other 
damages would necessarily be purely speculative or contingent. The 
language of Brannofi ,  J., in a similar case in West Virginia is appro- 
priate to this: "But the trouble facing the plaintiff in this case is that 
there was no final contract between the parties, but only a profiosal for  
a contract, and there can be no contract without both a proposal and its 
acceptahce. The failure of the telegraph company did not cause the 
breach of a consummate contract; i t  only prevented one that might or 
might not have been made." Beatty  Lumber  Co. v. Telegraph Co., 52 
W. Va., 410. See, also, Hosiery Go. v. Telegraph Co., 123 Ga., 
i 16 ,  and W i l s o n  v. Telegraph Go., 124 Ga., 131. The offer must (378) 
be distinct as such and not merely an invitation to enter into ne- 
gotiations upon a certain basis. W i r e  W o r k s  v. Sorrell, 142 Mass., 442 ; 
Reaupre v. Telegraph Co., 21 Minn., 155; 24 A. and E. Enc., 1029, and 
cases cited. 

Again, the offer must specify the specific quantity to be furnished, as 
a mere acceptance of an indefinite offer will not create a binding con: 
tract. M f g .  CO. v. Felder, 115 Ga., 408; 24 A. and E., 1030, note 1, and 
cases cited. "The offer must be one which is intended of itself to create 
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legal relations on acceptance. I t  must not be an offer merely to open 
negotiations which will ultimately result in a contract." 1 Paige on 
Cont., see. 26, and cases cited; Clark on Contracts, see. 29. 

I n  -Voulton v. Eershaw, 59 Wis., 316, the defendants wrote to the 
plaintiff as follows: "In consequence of a rupture in the qalt trade, me 
are authorized to offer Michigan fine salt in full carload lots of 80 to 75 
barrels, delivered at your city at 85 cents per barrel to be shipped per 
C. and N. W. R. R. Go. only. At this price it is a bargain, as the price 
in general remains unchanged. Sball be pleased to receive your order." 
The plaintiff a t  once telegraphed the defendant: "Your letter of yes- 
terday received and noted. You may ship me two thousand barrels 
Michigan fine salt as offered in your letter." The defendant declined 
to deliver the salt, and plaintiff sued for damages. The Supreme Court 
of Wisconsin, sustaining a demurrer to the complaint, held that the 
communications between the parties did not show a contract; that the 
letter of the defendant was not such an offer as plaintiff could by an 
acceptance change into a binding agreement. See, also, Snzith v. Gowdy, 
90 Nass., 566. 

The letter from the Oil Company to the plaintiff was a mere inquiry. 
S/lra1ser L*. Telegraph Co., 114 K. C., 440. I t  was evidently a 

(379) "trade inquiry" sent out by the Oil Company to customers, and 
did not purport and mas not intended to be a legal offer binding 

on acceptance. "Care should be taken always not to construe as an 
agreement letters which the parties intended only as preliminary nego- 
tiations." Lyman v. Robinson, 14 Allen (Mass.). 254. 

Again, the. acceptance by the plaintiff mas not in the terms of the 
offer. The acceptance was for 1,500 barrels. The Oil Company could 
not hare compelled the plaintiff to take a less number. If the plaintiff 
r ea rded  the Oil Company's letter as a valid offer, it should have replied 
that i t  would take ?hat barrels the Oil Company had, not exceeding 
1.500, as that'company had offered no exact specific number. "An ac- 
ceptance, to bind the other party, must be unconditional and unquali- 
fied and must correspond exactly to the ternis of the offer." 24 A, and 
E., 1031, 1032, and cases cited 1 Parsdns Cont., 476, 477. As the 
plaintiff's message to the Oil Conipany seasonably delivered mould not 
of itself have effected a legal contract between the plaintiff and,the Oil 
Company for the delivery of 1,500 barrels at 95 cents each, it follows 
that any other than nominal damage would be purely speculative. The 
Oil Company might hare delivered the barrels, and then again i t  might 
not have done so. I t  might have delivered 1,500, and again it might 
have delivered a much less number. I t s  letter specified no exact number, 
and it was under no legal compulsion to deliver any. 

As the defendant manifests its willingness to pay nominal damages, 
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i t  is unnecessary to consider the exceptions to his Honor's rulings 011 

the issue of negligence. We award a new trial upon the second issue 
relating to the damages. 

Partial New Trial. 

Citsd: i l l f g .  Co. v. l'el. Co., 152 K. C., 162; Newsome v. Tel. Co., 
153 N .  C., 155; Clark v. Lumhe~ Co., 158 N. C., 145; Elks v. Ins. Co., 
159 N. C.> 626; Hall c. Jones, 164 N. C., 200. 

RAILROAD v. BAILEY. 
(380) 

(Filed 18 December, 1906.) 

Condemnation ~ r o c e e d i r ~ ~ s - ~ n t ~ r l o c z c t o r ~  Order-Premature Appeal. 

An appeal from the order of the Clerk appointing commissioners in a con- 
demnation proceeding in pursuance of Revisal, section 2580, is prema- 
ture, and an order of the Judge below remanding the cause to the 
Clerk is interlocutory, and no appeal lies therefrom to this Court. 

SPECIAL PEOCEEDING for condemnation by the Carolina and Tennessee 
Railroad Company against J. S. Bailey and others, pending in SWAIN, 
and heard by W. R. Allen, J., at chambers, by consent, at Xsheville 011 

31 October, 1906, upon appeal taken by defendant from an order of, the 
Clerk of the Superior Court appointing commissioners. From an order 
of his Honor dismissing the appeal from the order of the Clerk as pre- 
mature, the defendant appealed. 

d 
Charles M. Busbee and F. H.  Busbee for the plaintiff. 
J. S. Adams for the defendant. 

BROWN, J. We think his Honor ruled correctly in dismissing the ap- 
peal as premature and properly remanded the cause to the Clerk to be 
proceeded with under the order appointing commissioners, which had 
been made by the Clerk in  pursuance of the statute, Revisal, see. 2580. 
I n  the case of R. R. v. ATezuton, 133 N .  C., 132,,it is decided that an 
order of the Superior Court in condemnation proceedings, remanding the 
cause to the Clerk that he may hear the same, is interlocutory and no 
appeal lies therefrom to the Supreme Court, though a plea in bar mas 
filed by the defendant. That no appeal can be taken at  such stage in 
condemnation proceedings, viz., vhen the Judge below remands 
the cause to the Clerk, has been repeatedly adjudged before the (381) 
case of R. R. e. Sewton. . Telegrcrph Co. v. R. R., 83  N.  C., 420; 
R . R . v . R . R . , 8 3 N . C . , 4 9 9 ; R . R . v .  Warren,92N. C.,622. 

Appeal Dismissed. 
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BOURNE v. SHERRILL. 

(Filed 18 December, 1906.) 

Contracts-Collateral Agreements-Parol Evidence-Consideration-Statute 
of B7rauds. 

Where at the time a lot was conveyed to the defendant, as an inducement 
thereto and in part consideration for the sale and delivery of the deed, 
the defendant then agreed with plaintiff that if he did not build on 
the lot, but resold it, plaintiff was to have the profits realized on such 
resale: Held, that such agreement could be shown by oral evidence 
and did not come within the statute of frauds and was not without 
consideration. 

ACTION by Louis M. Bourne against R. G. Sherrill, heard by 0. H. 
Allen, J., and a jury, at the September Term, 1906, of BUR'COMEE. 

Issues were submitted and responded to by the jury as follotvs: 
1. Did the defendant agree with the plaintiff that if he mould sell 

him the lot, that in the event he did not build on it but sold it, the plain- 
tiff was to have the profits? Answer: Yes. 

2 .  I f  so, what profit did the defendant derive from the sale of the lot? 
Snswer : $263.04, mith interest. 

There m7as judgment on the verdict for plaintiff, and defendant ex- 
cepted and appealed. 

(382) L o c h  Craig for the plaintiff. 
Julius C. Martin for the defendant. 

HOKE, J. There was evidence of plaintiff tending to show that plain- 
tiff sold and conyeyed to defendant a lot in Asheville for which he had 
been offered a larger price by another, under assurance that defendant 
desired to build on the lot as a home for himself and wife. 

That at  the time the lot was conveyed to defendant, as an inducement 
thereto, and in part consideration for the sale and delivery of the deed, 
defendant then agreed that if defendant did not build, but resold the 
lot, that plaintiff was to have the profits realized on such resale. 

That shortly after obtaining the title, the defendant resold the lot at a 
profit, and plaintiff instituted the present suit to recover the profits 
pursuant to the agreement. 

Defendant objected to the'introduction of any and all of this testimony 
and to any recovery predicated thereon, on the grounds (1) that the 
agreement was without consideration; (2) that the same contradicted 
the deed; (3)  that the contract was invalid under the statute of frauds, 
the same being a contract concerning realty, and required to be in 
writing. 
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The decisions of this State are against the defendant on each of the 
propositions advanced by him. Michael v. Foil, 100 N. C., 178; 
Sprague v .  Bond, 108 N.  C., 382. 

The consideration arose a t  the time of the sale, and as part induce- 
ment thereto. 

The conveyance, the purpose of which wae to pass the.title, is allowed 
its fill1 operation, and is therefore in  nowise contradicted. And the 
agreement enforced by this recovery attached to the proceeds from and 
after the sale, and was not therefore, concerning land, or any interest 
therein, within the meaning of the statute of frauds. 

I n  Michael v. Foil, supra, it was held: "At the time of the 
delivery of a deed for land, and as a part of the inducement for (383) 
its execution, i t  was orally agreed between the vendor and vendee, . 
t,hat if the vendee should sell the minerad interest in  the' land durihg 
vendor's life he would pay the vendor onehalf of the amount received 
therefor: Held, that such agreement could be shown by oral evidence, 
and did not come within the statute of frauds." 

I n  Sprague v .  Bond, supra, i t  was held as follows: "S., being the 
owner of certain lands, conveyed them by deed absolute to B., upon the 
par01 promise of the latter, from the proceeds of any sale the vendee 
might make, after paying expenses, etc., the vendor should be paid a 
part:  Held, not to be within the statute of frauds." And Shephed,  
Judge, delivering the opinion, said: "The enforcement of the alleged 
agreement, after the sale of the land, does not in any respect impinge 
upon the terms of the conveyance, but relates entirely to the payment of 
the consideration. It is true that the plaintiff could not have compelled 
the defendant to execute her agreebent to sell the land, as there was no 
enforcible trust, and the agreement was within tKe statute of frauds, but 
this part  of the agreement has been voluntarily performed, and the 
other part, not being within the statute, may now be enforced." 

This last opinion refers with approval to Hess v. Fox, 10 Wendell, 
436, in  which Savage, C. J., de l ivehg  the opinion in  a similar case, ' 
said: "No question can arise on the validity of the agreement to sell. 
That was performed, and the remaining part was to pay over money, 
supported by the consideration of land conveyed to the promiser." 

These authorities are decisive against defendant, and the judgment 
below is affirmed. 

No  Error. 

Cited: Godwin v. Bank, 145 N.  C., 331; Brown v. Hobbs, 147 
N. C., 76; Bailey v. Bishop, 152 N. C., 385; Brogden v. Gibson, 165 N. 
C., 19. . . 
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(384) 
MATTHEWS v. FRY. 

(Filed 18 December, 1906.) 

Findings of Fact by  Judge-Exceptions-Conclzcsiveness-Appeal-Reversal. 

1. Where the parties waived a jury trial and agreed that the Judge should 
find the facts and enter judgment thereon, and the Judge found the 
facts and entered judgment in favor of the defendant, and upon appeal 
this Court was of opinion that upon the facts found judgment should 
have been entered in favor of the plaintiff, and entered its order "Re- 
versed": Held, that upon presentation of the certificate of opinion 
the Court be lo^ properly entered judgment for the plaintiff, and the 
defendant's motion for a trial de novo on the ground that some of the 
findings of fact had been made without any evidence to support them, 
came too late, he having acquiesced in the findings without exception. 

2. The findings of fact by the Judge, when authorized by law or consent 
\of parties, are as conclusive as when found by a jury, if there is any 

evidence. 

ACTION by John G. Xatthews against A. M. Fry  and anotLer, heard 
by W .  R. Allen, J., and a jury, a t  the August Term, 1906, of SWAIN. 
From the judgment rendered, the defendant appealed. 

DilZard & Bell and Bryson & Black for the plaintiff. 
Shepherd & Xhephercl and C. W .  Rowe for the defendant. 

CLARK, C. J. "The parties waived a jury trial and agreed in  &ting 
that the Judge should find the facts and enter judgment thereon, as 
upon the facts so found he might decide the law to be." The Judge 
found the facts and entered judgment thereon in favor of the defendant. 
Upon appeal, 1lIatthews v. Pry, 141 N.  C., 582, this Court was of 
opinion that upon the facts found judgment should have been entered 
in  favor of the plaintiff, and entered its order "Reversed." When the 

certificate of opinion was presented in the Court below the plain- 
(385) tiff moved f o r  judgment in accordance therewith. The defend- 

ant resisted this judgment and asked for trial de novo and in- 
sisted that some of the findings bf fact had been made by the Judge 
without any evidence to support them. 

The judgkent was properly entered for plaintiff in accordance with 
the mandate of this Court to reverse the judgment. Surnmerlin v. 
Cowl~s, 101 N .  C., 462; Bernhnrdt v. Brown, 118 N. C., 711. The 
findings of fact by the Judge when authorized by law or consent of par- 
ties are as conclusive as when found by a jury, if there is any evictence. 
B~anton v. O'Briant, 93 N .  C., 103; Roberts v. Ins. Go., 118 N.  C., 435; 
Walnut v. Wade, 103 If. S., 688. If there was any ground to except 
to such findings because without evidence to support the finding, upon 
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any point, or for any other cause, the defendant should have done so 
and have brought up his side of the case also when the plaintiff ap- 
pealed, or at  least he should have entered an exception so as to preserve 
his rights. I t  is not unusual for both parties to appeal. Having ac- 
quiesced in  the findings of fact without exception, i t  is too late to except 
now. 

I f  the defkndant was dissatisfied with the ruling of this Court upon 
the law, his remedy was by a petition to rehear-which he did, and the 
uetition was disallowed-and not by a motion for a new trial in disre- 
gard of the mandate of this Court. . 

Affirmed. 

Cited: Stokes v. Cogdell, 153 N. C., 182 ; State's Prison v. Hof fman,  
159 N.  C., 568; Buchanan v. Clark, 164 N .  C., 60; E l e y  v. R. R., 165 
N. C., 79. 

HFLMS V. TELEGRAPH COMPA.NY. 
(386) 

(Filed 18 December, 1906.) 

Telegraphs-Mental Anguish-Evidence-Damages-U%disclosed Beneficiary. 

1. In an action for damages for mental anguish on account of defendant's 
failure to promptly deliver the following telegram: "Mother very 
sick; come at once," signed by plaintiff's son, where the evidence shows 
that plaintiff's son, twenty-six years old, filed the telegram with the 
defendant's operator, who asked for the number and street of the 
sendee; that the son told the operator that he did not know the address, 
but that his father knew it; that he went back to his father and got 
the address; that the operator knew the son and his father; that the 
son told the operator that the sendee was his brother-in-law; that 
the plaintiff sent his son to send the telegram and gave him the money 
to pay for it, but the son failed to so inform the operator: Held, 
there was no evidence which charged the defendant with knowledge 
that the son filed the telegram as agent of and for the benefit of his 
father. 

2. A party who is not mentioned in a message or whose interest therein is 
not communicated to the company cannot recover substantial damages 
for mental anguish. 

CLARK, C. J., dissenting. 

ACTION by M. A. Helms against Western Union Telegraph Company, 
heard by Peebles, J., at the October Term, 1906, of MECELENBURG. 

This action was instituted by the plaintiff to recover damages for 
mental anguish on account of the failure of the defendant to promptly 
deliverzbo his son-in-law, at Charlotte, N. C., a message which the plain- 

&* 



tiff had sent through John Helms from Pineville, N. C., i n  the follow- 
ing words: 

"WILL HELMS, Charlotte, N.  C. 
'(Mother very sick. Come at once. 

('JORN HELMS." . 

# 

From verdict and judgment rendered, defendant appealed. 

(387) Burzuelb & Cansler for the plaintiff. 
Tillett & Guthrie 'for the dafendant. 

BROWN, J. The exceptions of the defendant to the evidence and to 
the charge of the Court raise two questions for our consideration: 1. 
I s  there any evidence which charges the defendant with knowledge that 
John ISelms filed the telegram as the agent of and for the benefit of his 
father, M. A. Helms? 2. Can this plaintiff sustain an action for dam- 
ages for mental anguish without proving such fact? 

'As  to the first contention of the defendant, we think the evidence 
tends to prove that John Helms, twenty-six years .old, and the son of 
M. A. Helms, filed the telegram with the operator at  Pineville; that the 
operator asked for the number and street of the sendee; that John 
Helms said he did not know i t ;  that the operator said he could not send- 
the message until he  got the address; that John Helms went back to his 
father and got the address; that he told the operator that his father 
knew the street number; that the operator knew 'John Helms and also 
knew the plaintiff; that John Helms told the operator that the sendee, 
Will Helms, was his brother-in-law, and that the plaintiff sent John 
Helms to send the message and gave him the money to pay for.it, but 
John Helms failed to so inform the operator. 

We think there is nothing in  the evidence which could reasonably 
charge the defendant with knowledge that the plaintiff was the real 
beneficiary and that his son was acting as his agent in  sending the mes- 
sage. There is nothing in  the evidence or on the face of the message 
which charges the defendant with notice that M. A. Helms, the plaintiff, 
may sufl'er mental anguish if the telegram is unreasonably .delayed. 
Tel. Co. v. Kirkpatrick, $6 Tex., 217. 

As to the second contention, we are likewise of opinion with the de- 
fendant. The overwhelming weight of authority is to the effect that a 

party who is not mentioned in  a message or whose interest therein 
(388) is not communicated to the company cannot recover substantial 

damages for dental  anguish. Squire v. Tel. GO., 98 Mass., 
237; Tel. Co. v. Proctor, 25 S.  W.  Rep., 813; R. R. v. Seals, 41 S. W., 
841; Elliott v. Tel. Co., 75 Texas, 18; Tel. CO. v. Brown, 71 Tex., 723. 
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This doctrine is nowhere more emphatically declared than by the 
Supreme Court of Texas, where the doctrine of mental anguish is sup- 
posed to have originated. I n  Tel .  Co. T .  Gotcher, 53 S. W., 685, that 
Court affirmed its former ruling to the effect that a party whose interest 
in the telegram was not made known to the company could not recover. 
There appears in this opinion the significant statement by the Court 
that the Court had "already expressed its disinclination to extend the 
right of recovery in this class of cases beyond the limits already fixed 
by the decisions of this Court.'' I n  Davidson v. T e l .  Co., 54 S. W., 830, . 
and Xorrozo v. Te l .  Co., ibid., 853, the Court of Appeals of Kentucky 
held that a party whose name was not mentioned in the message could 
not recover for mental anguish. 

I n  Rogers  v. Te l .  Co., 5 1  S .  E., 773, the Supreme Court of South 
Carolina, after referring to the rule of Hadley  v .  Baxendale as controll- 
ing these mental anguish cases, then proceeded to hold that the party 
whose interest was not disclosed could not recover. The headnote cor- 
rectly digests the opinion in these words: "Where a husband sends a 
telegram to his wife's mother, and it does not show on its face that it 
is for the benefit of his wife, and it is not alleged in the complaint that 
the telegraph company had notice that the telegram was sent for the 
benefit of the wife, the complaint fails to show that she was entitled to 
damages for failure to deliver," 

I n  P o f e e t  v. T e l .  Co. (8. C.), 55 S. E., 113, iVr. Just ice  Woods, speak- 
ing for that Court, discusses the matter with much clearness of expres- 
sion: "In cases of this character the suit is usually for the tort com- 
mitted in breach of the public duty owned to the plaintiff; but the 
duty springs out of the contract and depends on it, for mani- (389) 
festly the defendant owes no public duty concerning a particular 
telegram except to those for whom or in whose behalf it has undertaken 
to transmit it. 911 others are of the outside public, and damages which 
they incidentally suffer cannot by any stretch be regarded the natural 
and proximate result of failure to transmit a particular telegraphic nies- 
sage. The contract fixes the relation, and he who sues for tort based 
on contract must show privity with the party to be charged by connect- 
ing himself with the contract as a ,party or a known beneficiary. I n  
further support of this view, it may be remarked that as to the subject- 
matter of a telegram i t  is too well established for discussion, before 
there can be a recovery the telegraph company must have notice that 
the particular result alleged as the basis of the claim was to be appre- 
hended, from delay in transmission. The same principle makes it nec- 
essary to recovery that there should be notice to the company of the 
beneficial interest of the particular person who claims compensation for 
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. HELMS v. TELEGRAPH Co. 
-- 

suffering." I n  his opinion the learned Justice cites a large number of 
authorities in support of his views. 

The right of the sendee to recover of a telegraph company for error 
or negligence in the transmission or delivery of a telegram is altogether 
denied in Great Britain. Playford 2). Tel. Co., L. R., 4 Q. B., 706. 
I n  this country the English doctrine does not generally prevail. Here 
the weight of a~~thor i ty  holds that the sendee may recover in his omn 
name such damage as he may have sustained by reason of negligence 

, when the message was intended for his benefit and i t  was apparent 
on the face of the message or the company otherwise had knowledge of 
it. 2 S. & R. Keg. (5  Ed.),  sec. 543; Joyce Elec. Law, sec. 1008; 
Brazirr 2). Tel. Co., 67 I,. R. A., 320. 

The same principle applies where the message is sent for the benefit 
and at  the instance of any one whose liarne does not appear on its 

(390) face. The well-known rule laid down in Hadley v. Bazendale, 
9 Exch., 345, decided in 1854, has been applied by the Supreme 

Court of the United States to telegraph cases, and i t  is held that where 
the telegraph company is not informed of the nature of the transaction 
to which the message relates, or of the position which the plaintiff in 
the action would probably occupy, the measure of damages for negli- 
gence is the sum paid for sending. P r i m r o s ~  v. Tel. Co., 154 U. S.. 29 ; 
Hall v. Tel. Co., 124 U. S., 444. . 

Our own Court has adopted the same principIes of law as applicable 
to this class of cases. I n  a well-considered opinion in Williams v. 
Tel. CO., 136 N. C., 82, Mr. Justice Walker says: "The principle uni- 
formly sustained by the cases upon the subject, some of which we have 
cited, is that, unless the meaning or import of a message is either shown 
by its own terms or is made known by information given to the agent 
receix-ing it in behalf of the company for transmission, no damages can 
be recovered for failure to correctly transmit and deliver i t  beyond the 
price paid for the service." I n  Cran,forcl v. Tel. Co., 138 N. C., 162, the 
plaintiff mas not permitted to recover because her interest in  the tele- 
gram TVRS not shown upon the face of it and was not brought to the 
attention of the company, and it is specifically held that "there can be 
no recovery of damages for delay in the transmission and delivery of a 
telegram when i t  does iiot appear in any way that the plaintiff was the 

' 
intended beneficiary of the message." See, also, Kennon, v. Tel. Co., 
I26 N. C., 232. 

' 
I n  conclusion, we regard it as well settled in this Court now as well 

as in all other courts whose decisions me have examined, that where 
there is a delay in the delivery of a telegram, the telegraph company is 
not liable for the mental anguish of every one suffering by the failure to 
delirer the message, but only to those for whom or in whose behalf it 
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has undertaken to transmit it. We will not undertake to recon- 
cile Cashion v. Tel. Co., 124 N.  C., 459, with the principles herein (391) 
laid down. Whatever there may be that is conflicting with them 
i n  that case we regard as having been heretofore disregarded and prac- 
tically overruled, We are of opinion that the plaintiff is entitled to 
recover nominal damages only, viz., the price paid for the message. 

8 
New Trial. 

CLARK, C. J., dissenting: On 18 December, 1905, the plaintiff's 
wife became ill a t  their home in Pineville, N. C., and the plaintiff 
directed his son, John Helms, to go to the telegraph office and send a 
message to his son-in-law, Will Helms, who resided in  Charlotte, and tell 
him that plaintiff's wife was very sick, and wanted him to come, and 
come at once. Accordingly John Helms delivered for transmission the 
following telegram : 

"WILL HELMS, Charlotte, N. C. 
"Mother very sick. Come at once. 

, - 
The jury found that the defendant negligently delayed the transmis- . 

sion of this telegram, and the defendant's brief states the facts as above 
and adds that there is no question raised on this .appeal as to the negli- 
gence. The plaintiff brought this suit to recover damages for mental 
anguish caused by the failure of the said Will Helms and also the wife 
of Will Helms (she being the daughter of the plaintiff) to reach the 
bedside of the plaintiff's wife before her death, -and be present with him 
after that time. I t  was in evidence that the plaintiff sent his son, John 
Helms, to the telegraph office for the purpose of sending said message 
and gave him the money to.pay for it; that the operator knew John 
Helms and his father and their relationship; that the operator refused 
to send the message without information as to the street number of 
sendee, and that thereupon John Helms said that he would go 
back to the house of his father and get the address, which he (392) . 
did, and gave i t  to the operator. 

The chief defense relied on is that'it does not appear that the operator 
was told (except inferentially) that the message was sent by John 
Helms, as agent for his father. When a telegraph company fails to 
deliver a message or to deliver it promptly, this is more than a breach 
of private contract, for the company could not refuse to accept and send 
the message. I t  is a tort and a brea'ch of a public duty. I t  is com- 
monly described as a tort arising out of a breach of contract. 

I n  Green v. Tel. Co., 136 N. C., at  p. 492, Douglas, J., said, speaking 
for a unanimous Court: "In ' the  words of a great English Judge, 'a 
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breach of this duty is a breach of the law, and for this breach an action 
lies, founded on the common law, which action wants not the aid of a 
contract to support it.' This has been expressly held by this Court in 
Cashion v. T e l .  Co., 124 N. C., 459; Lazcdie v. Teb. Co., ibid., 528, and 
Cogdell v. T e l .  Co., 135 N. C., 431." 

Whether the message, as to which there is such default, is one whose 
default causes pecuniary loss or mental anguish, the party entitled to 
sue must be the "real party in interest," and comes within one of two 
categories: either (1) a party to the contract or (2)  a beneficiary 
named therein. 

1. He  may be a party to the contract by being either the sender whose 
. name is signed to the message, or the principal (whether disclosed or 

not) who paid for the message or by whose order the message was sent. 
Whether the breach caused pecuniary loss or mental anguish, the tele- 
graph company must have contemplated that damages would accrue to 
the real sender of the message. Q u i  facit per cclium facit per se. 
Whether his name was signed to the message or not, it is the damage 
that mo~xld accrue to him, if any, which the company contemplated that 
i t  would incur by its negligence. It is not to be thought that a public' 

corporation would be more faithful in  sending a message for one 
(393) party than another. Tel .  Co.  v. Broesche, 72 Tex., 654. Very 

frequently the signer of the message (as in this case) is  a mere 
agent, a' messenger, and in  such cases he receives no damages and can 
recover none. The company is not thereby shielded, but is responsible 
to the '(real party in  interest," the principal, by whose order the message 
was sent, for the damage he sustained, whether pecuniary loss or mental 
anguish, when the face of the message disclosed that the failure to de- 
liver would be likely to cause the loss of money, Cannon  v. TeZ. CO., 
100 N .  C., 300, or mental suffering, Y o u n g  v. T e l .  Co., 107 N.  C., 372. 
That is the gist of it. 'The real sender of the message is entitled to re- 
cover whether his name is signed thereto or an agent signs his own name. 
Whether the real or the nominal sender is the plaintiff is a mere matter 
of proof, as is the plaintiff's relationship to the sick or dying person 
named in  the message. When that is shown, i t  is his loss, of course, 
which is the measure of darflages. H e  is the real contracting party. 

2. Sometimes the sender of the message, whether he sends i t  in his 
own name or sends i t  in  the name of his agent, i s  not the real party in 
interest. I n  such case the sender cannot sue, P e g r a m  v. Tel .  CO., 100 
N.  C., 36; but the beneficiary of the message may, if the fact that he is 
the beneficiary appe?r upon the face of the message. This may be either 
the sendee or one named in  the message. This is upon the principle laid 
down in  Gorrelk v. W a t e r  Co., 124 N.  C., 328, and cases following it, 
"that one for whose benefit a contract is made may sue for its breach or 
its enforcement." 306 
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Th~ls,  either (1)  the maker of the contract, whether he contracts in 
his own name or in the name of an agent, can sue for whatever damage 
he snstains, or (2)  the beneficiary of the contract who is contemplated 
as such on the face of the message, can sue. Of course, a person who is 
neither a party, as principal or agent, to the contract, nor a 
beneficiary named therein. eannot recos-er. Cranford v. Tel .  CO., (394) 
138 N. C., 164. 

Xceo~dingly, our reports show that in the great majority of the cases 
the action has been brought by the beneficiary named in the message, 
usually the sendee, but sometinies one referred to in the message. ' I n  
the other cases, the action has aIways been brought by the contracting 
party-this being sometimes the signer of the message and sometimes the 
undisclosed principal, with whose money or by whose order the telegram 
was delivered to the telegraph company for transmission. 

The action was brought by- 
S e n d ~ r :  Kennon v .  Te l .  Co.; 126 N.  C., 232; Bennett v .  TeZ. CO., 

128 N .  C., 103; Bright v. Tel .  Co,, 132 N .  C., 318; Will iams v. TeZ. 
Co., 136 N .  C., 82;  Green v. Tel .  Co., ibid., 506; Tlancock v .  Tel .  CO., 
137 N. C., 499; Hall  v .  Te l .  Go., 139 N .  C., .370; GerocE v. TeL CO., 
342 N .  C., 22; Hancock v. Tel .  Co., 142 N .  C., 163. 

S ~ n d e r  and sendee: A n d r e m  v .  Tel .  Co., 119 N.  C., 404; Dowdy v. , TeL  Co.,' 124 N. C., 523; but i t  has been since strongly intimated that 
i t  is a misjoinder for two persons, suing each for his own mental suf- 
fering, to unite in the same action, Mortor~ v .  Tel .  CO., 130 N .  C., 303. 

GTndisclosed principal of sender, seven cases : Thompson v.TeZ. Co., 
107 N. C., 450; Cushion v. Tel .  Co., 123 N. C., 269; s., c., 124 N. C., 
464 (fully discussed) ; Laudie v .  TeZ. Co., ibid., 532 ; Laludie v. Tea. Go., 
126 N. C., 434; Hood v .  TeZ. Co., 135 N.  C., 62.2; Hamrick v. TeZ. Co., 
140 N. C., 151 (in this last a new trial was given on another point, but 
there was no objection on this point suggested by the Court). 

Sendee: Young  v .  TeZ. Co., 101 N.  C., 371; Thompson v .  TeZ. Co., 
ibid.,  456; Brown v. TeZ. Co., 111 ri'. C., 187 (pecuniary loss) ; Lewis 
v .  Te l .  Po., 117 N .  C., 436; Havener v. TeZ. Co., ibid., 541; Lyne  v .  Te l .  
Go., 123 N. C., 130 ; Hendricks v .  Tel .  Go., 126 N. C., 305 ; Ros- 
ser T. TeZ. CO., 130 X. C., 231; Hunter v .  Tel .  Co., ibid., 607; (395) 
-4Ieadows 2'. TeZ. Co., 131 N.  C., 74; s. c., 132 N. C., 41; Efird v .  
Te l .  Co., ibid., 268; IZinson, v .  Tek. Co., ibid., 460; Higdon v .  TeZ. Co.. 
ibid., 726; Bryan  v. TpZ. CO., 133 hi. C., 604; Cogdell v. TeZ. Go., 135 
N. C., 431; Hunter  v. Tel .  Co., ibid., 459 ; Ilayvis v .  Tel. Co., 139 N.  C., 
82; Alezander v. Tel. Co., 141 N. C., 76; Whi t t en  v. Tel .  Co., ibid., 
362; ..IIott v. Tel .  CO., 142 N .  C., S32; Hawison v. TeZ. Co., ante, 147; 
Shepard v. T e h  Co., ante, 244. 

Beneficiary named in message (these are really cases of disclosed 
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principals, but who neither paid for nor ordered the sending of the 
messages) : Sherrill v. Tel. CO., 109 N. C., 527; s. c., '116 N. C., 656; 
s. c. .  117 N. C., 354; Green v. Tel. Co., 136 N .  C., 489; Curter v. Tel.  
Co., 141 N. C., 375; Eernodle v. 2'eZ. Co., ibid., 437. 

1n.Cranford v. l'el. Co., 138 N.  C. ,  165, i t  is clearly shown that one 
who suffers loss (it must be immaterial whether it is a money loss or 
mental suffering) by the failure to deliver a telegram cannot recover 
damages on that accqunt unless he also shows that he is a party to the 
contract (either as sender or as principal) or beneficiary (by being 
named therein or the sendee). The language of the Court is, after quot- 
ing Cashion v. Tel. @o., 123 N. C., 267, and 124 N. C., 459, and Laudie 
v. Tel. Go., 124 N. C., 528: "In each of those cases we need only say, 
without discussing the principle upon which they rest, there was abund- 
ant e v i d e n ~  to show that the message was sent for the benefit of the 
plaintiff" (the undisclosed principa1)"the sender merely acting as her 
agent, while in this case there is no such evidence.'' - 

That language exactly applies here. The principle stated in those 
cases cited in Cranfo~d's case has been recognized by this Court seven 
times, as above stated. I t  is reasonable, logical and just, and there is 

no reason why. we should overrule them. Resides the seven de- 
(396) cisions above referred to, i t  was said in Sherrill v. Tel. CO., 109 

N. C., 533: "The plaintiff ran therefore maintain this action 
both because his sister was his agent for the purpose of sending the 
telegram and because he was the beneficial party." Yet in that case the 
plaintiff had not directed the sending, and paid for the message, as in 
this case, but had merely left authority to telegraph in case of sickrress, 
and had no knowledge of the message being sent until long afterwards. 
"The message may be written out, signed and delivered by an agent." 
Scott & Jarnagan on Telegraphs, 161. "The contract is not necessarily 
with the party whose name is signed to the message." Ibid., 177. 

Here, the evidence discloses that in truth the plaintiff sent the mes- 
sage through the agency of his son, and paid for it. The relationship 
of the principal and his agent was known to the operator. The message 
concerned the critical illness of the plaintiff's wife and was sent to the 
husband of his daughter, and John Helms told the operator that he 
"would go back" to his father and get the sendee's street number, and 
did so. All these were pregnant circumstances to give the defendant 
notice that the message was sent by the plaintiff's order. But, if that 
were not so, the above authorities, several in number, hold, unless all 
are overruled, that the plaintiff, if an ~mdisclosed principal, can recover 
for the default in the delivery of a message. The defendant relies upon 
Cranford v. R. B., 138 N. C., 165. But that case, instead of overruling 
Cashion's and Laudie's cases, cites them as not being in conflict with 
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itself. Cranford's case rested on t h e e  propositions: (1) That the 
message, so far as the evidence disclosed, was sent solely for 'the bene6t 
of the husband of the plaintiff; (2) that there was no evidence that the 
defendant knew that such a person as the ferne plaintiff existed; (3) 
that there was no evidence that the message was sent for her ben- 
efit. The lack of evidence in the foregoing particulars was the (397) 
controlling factor in the decision of that case. 

I n  the case at bar it affirmatively appears by the uncontradicted evi- 
dence (1) that the message was sent and paid for by the plaintiff; (2) 
that the operator knew the relationship between John Helms and the 
plaintiff, and his attention was called to it before the message was sent, 
by the son saying he "would go back" to his father and get-the sendee's 
street number; and (3) that the message was sent for the plaintiff's 
benefit. I n  C~anford ' s  case it is said: "Nor is there any evidence that 
the message was in fact intended for the benefit of the ferne plaintiff. 
The defect in the proof last mentioned is sufficient of itself to defeat the 
plaintiff's recovery." 

To sum up, i t  is not necessary that the company should have notice, at 
the time, who is the real sender. I ts  duty is the same, whether the 
sender, sendee or principal of the sender is the "real party in interest." 
I t  is sufficient if the telegram on its face gives notice that failure to 
deliver will cause mental suffering or pecuniary loss, and that at the 
trial the evidence shall show that wch damages accrued to the plaintiff, 
who shall further show that he was the real (not the mere nominal) 
sender of the dispatch, or that it was sent for his benefit as sendee or 
beneficiary named in the message. That the undisclosed principal can 
recover is held, Harkness v. Tel .  Co., 73 Iowa, 190, 5 Am. St., 672; 
TeZ. Co. v. B ~ o e s c h e ,  72 Tex., 654, 13 Am. St.; 843. 

No case has been cited and it is believed that none can be found 
which denies the right of the real sender, he who orders the message 
sent and pays for it, to recover damages for failure to deliver, whether 
he was known to the company or not, and whether the damages are for 
money lost or mental suffering, caused by the defendant's negligence. 
At least seven times this Court has ruled that such principal, being the 
real party to the contract, can recover. The cases cited in the 
opinion of Rrdwn,  J., of LWorrow v. Tel .  Co., and the others, (398) 
which hold that a plaintiff whose name is not mentioned in the 
message cannot recover, refer to beneficiaries of the message, and are 
in exact accord with what is said in this dissent. Those decisions do 
not disqualify the real party to the contract, the principal who paid for 
and sent the message, and whose agent signed it. This view is sus- 
tained by the text and cases cited in Jones Telegraphs, see. 469. 

Tel .  Co. v. B ~ o e s c h e ,  42 Tex., 654, holds that i t  is immaterial that the 
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telegraph company is  n o t  informed b y  t h e  signer of t h e  message t h a t  it 
i s  sent i n  behalf of a n d  pa id  f o r  b y  a n  undisclosed principal.  T h e  
company i s  liable to  t h e  la t ter  f o r  a n y  mental  anguish caused by  i ts  
negligence. 

Cited: H o l Z e ~  v. Tel .  Co., 149 N .  C., 339, 345; Peanut  Co. v. R. R., 
155 N. C., 155; Thomason m. R a c k n e y ,  159 N. C., 301. 

(399) 
KIMBERLY v. HOWLAND. 

(Piled 18 December, 1906.) 

NegZigence-Issues-BZasting-Dynamite-Evidence-Fright Injuries Caused 
By-Wrecked Nervous System--Husband and Wipe-Injury to Wife-Loss 

' of Society-Right of Action of Husband. 

1. Where the issues submitted presented every phase of the case, and are  
such as  arise upon the pleadings, and a re  a sufficient basis for the  
judgment rendered, add the defendant was given the  opportunity to 
present every defense he had, his exception t o  the  issues submitted is 
without merit. 

2. I n  a n  action for a n  injury from a n  alleged negligent blasting, where 
plaintiff's evidence tends to prove that  defendant was blasting rock 
with dvnamite on the outskirts of the citv about 100 vards from a . street &d 175 yards from plaintiff's residence, and i n  close proximity 
to  other houses, and that  a rock weighing 20 pounds, from one of the 
blasts, crashed through plaintiff's residence; that  defendant's forema', 
was nnt an expert blaster, and was absent a part of the time; that his 
assistants had but little experience; that the blast was fired off without 
being properly smothered; that  smothering is a safe method usually 
employed'in such operations, and had it  been properly done on this 
occasion the  injury could not have well resulted: HeZd, that this 
evidence of negligence was amply sufficient to have been submitted 
to  the jury. 

3. While the defendant did not know a t  the time he  fired the  blast that  the  
feme plaintiff was lying in bed a t  her home in a pregnant condition, 
and could not foresee the  exact consequences of his act or the form of 
injury inflicted, he ought in  the exercise of ordinary care to  have 
known tha t  he was subjecting plaintiff and family to  danger, and to 
have taken proper precautions to guard against it. 

4. Mere fright, unaccompanied or followed by physical injury, cannot be 
considered a s  an element of damage; but where the fright occasions 
physical injury not contemporaneous with it, but directly traceable 
to  it, a right of action for such injury, resulting from a negligent act, 
arises. 

5. Where the plaintiff's evidence shows that  the wife was lying on her bed 
heavy with child a t  the moment the rock cruslred through the roof 
of her home, and though i t  did not strike her, it greatly shocked her 
nervous system, and nearly caused a miscarriage, and tha t  she has 
never recovered from the effects of i t :  Hield, that  she has a right of 
action for the physical injury sustained-a wrecked nervous system- 
resulting from negligence, whether willful or otherwise. 
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6. Where the injury to the wife is of such a character that the husband is 
deprived of the society or  services of his wife, he may recover therefor, 
and may sue i'n his own name; and if the injuries are permanent he 
can recover such sum as will be a fgtir compensation for the future 
diminished capacity for labor on the part of the wife. 

ACTION by T. M. Kimberly and wife against R. S. Howland, heard 
by W. R. Allen, J., and a jury, at  the June Term, 1906, of BUNCOMBE. 

'The plaintiffs brought two distinct actions for an injury to *the feme 
plaintiff by reason of the negligence of the defendants in conducting 
certain blasting operations. The husband sued for the loss of his 
wife's services. The two actions were .consolidated and tried together 
upon the following issues : 

1. Was the defendant negligent, as alleged? Ans. Yes. 
2. I f  so, was the plaintiff Janie Kimberly injured thereby? 

~ n s .  Yes. (400) 
3. What damage, if any, is plaintiff Janie Kimberly entitled to 

recover? Ans. $3,500. 
4. What damage, if any, is plaintiff, T. M. Kimberly entitled to re- 

c o ~ ~ e r ?  Ans. $700. 
From the judgment rendered, defendant appealed. 

Thomas A. Jones for the plaintiffs. 
Merrimon c6 Merrimon for the defendant. 

BROWN, J. The defendant excepted to the issues submitted by the 
Court and tendered the following: 1. Were the injuries alleged in  the 
complaint the immediate, natural and necessary consequences of the 
alleged blasting? 2. Were the alleged injuries to the plaintiff such as 
might naturally and probably occur from the alleged negligence, and 
were they such as should have been in contemplation of the defendant 
with reasonable certainty? 3. Was the alleged physical injury the natu- 
ral and proximate result of the alleged fright? 

The issues submitted by the Court presented every phase of the case 
and are such as arise upon the pleadings, and are approved by precedent 
as appropriate in such cases. The defendant was given the opportunity 
to present every defensi: he had and every proposition of law and fact 
embraced in the issues tendered by him. Not only was he given a fair 
opportunity to present his views of the law and facts, but the record 
shows that he did so present them. The issues submitted are also a 
sufficient basis for the judgment rendered. Wright v. Gotten, 140 N. C., 
1; Wilson v. Cotton iklills, 140 N. C., 52. 

The chief contention made by the learned counsel for the defendant 
in his argument is that in  no view of the evidence can either plaintiff 
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recover, and, therefore, the'rnotion to nonsuit should have been 
(401) sustained. -4s the right to recover anything on the part of the 

husband is dependent upon the liability of the defendant to 
the wife, we will consider her case first. 

It is contended: 1. That the evidence discloses no negligent act. 2. 
That the defendant's agents could not have reasonably' foreseen the con- 
sequence? of their acts. 3. That the injury complained of by the wife 
was the result of fright only, for which no recovery can be had. 

The plaintiffs offered evidence tending to prove that defendant was 
blasting rock with dynamite on the outskirts of the city of Asheville 
about 100 yards from Charlotte Street and 175 yards from plaintiff's 
residence, and in close proximity to other houses. A rock from one of 
the blasts, weighing about 20 pounds, crashed through a portion of 
plaintiffs' residence. I t  was further in  evidence that defendant's fore- 
man was not an expert blaster, and that a part  of the time the blasting 
was going on he was absent, and that his assistants had but little ex- 
perience. I t  was in evidence that the blasts were fired off without being 
properly "smothered," and that "'smothering" is a safe method usually 
employed in such operations, and that had i t  been properly done on this 
occasion the injury to plaintiffs7 residence could not well have resulted. 

We think the evidence of negligence amply sufficient to have been 
submitted to the jury. Blackwell v. R. IZ. ,  111 N. C., 151. We think, 
furthermore, that a man of ordinary prudence should have foreseen the 
probable consequences of blasting with dynamite in  such a neighborhood 
without properly smothering the blast. Persons using such an inflam- 
mable and powerful instrumentality as dynamite are: charged with 

knowledge of its probable consequences which they could by reas- 
(402) onable diligence have acquired. The defendant knew he was blast- 

ing in  a populous neighborhood and that plaintiff's dweIIing was 
nearby. I f  the evidence offered by plaintiff is to be believed, the work- 
men were unskilful and the blasts deficiently smothered so as to fail to 
properly confine their effect. I t  is true defendant did not know at the 
time he fired the blast that the feme  lai in tiff was lying in bed in her 
home in  a pregnant condition, but he or his agents knew i t  was a dwell- 
ing-house and that in well-regulated families such conditions occasion- 
ally exist. While the defendant could not foresee the exact conse- 
quences of his act, he ought in  the exercise of ordinary care to have 
known that he was subjecting plaintiff and his family to danger, and to 
have taken proper precautions to guard against it. Qates v. Latta, 117 
N. C., 189; Watson on Damages, sec. 4 ;  19 Cyc., 7, and cases cited; 
Blackwell v. R. R., s u p a .  

I The authorities seem to agree that if the tort is wilful and not merely 
negligent, the wrong-doer is liable for such physical injuries as may 
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pro xi mat el^ result, whether he could have foreseen them or not. We do 
' not base our decision upon any evidence of a wilful wrong, for there is 

none. The defendant was engaged in a lawful act, and if prosecuted 
with due care he would not be liable; and due care means in a case of 
this sort a high degree of care. We bear in mind the distinction be- 
tween ~vilful wrong-doing and those consequences flowing from simple 
negligence, so clearly stated by 1Ur. Justice Walker in Drum v. ilfiller, 
135 N. C., 208: "In the one case he is presumed to intend the conse- 
quences of his unlawful act, but in the other, while the act is lawful, 
it must be performed in a,careful manner, otherwise i t  becomes unlaw- 
ful, if a prudent man in the exercise of proper care can foresee that it 
will naturally or probably cause injury to another, though it is not 
necessary that the evil result should be, in form, foreseen." 

We, therefore, conclude that, while there is no evidence 
of a wilful wrong, the defendant should have reasonably sore- (403) 
seen the result o i  his negligence. 90 humah being could foresee 
the exact form of the injury inflicted, but ordinary prudence could 
foresee that the& was danger to plaintiffs and their household unless 
the blast mas securely confined. 

I t  has been argue; in this case by defendant's counsel with much 
earnestness and ability, backed by moat respectable authority, that the 
:ewe plaintiff's injuries, if she sustained any, mere the result of fright 
without any contemporaneous physical injury, and that she cannot re- 
cover for them. This brings us to the consideration of a question con- 
cerning ~vhich there is much conflict among the authorities. We will 
not undertake to either reconcile or review them. All the courts a u e e  u 

that mere fright: unaccompanied or followed by physical injury, can- 
not be considered as an element of damage. I n  a very exhaustive note 
by Judge Freeman to R. R. v. Huyter, 77 Am. St., 860, all the authori- 
ties are collected. But where the fright occasions physical injury, not 
contemporaneous with it, but directly traceable to it, the courts are 
hopelessly divided. The testimony offered in behalf of the plaintiffs 
tends to prove that the wife was lying on her bed heavy with child at 
the moment the rock crash:d through the roof; that although it did 
not strike her, i t  greatly shocked her nervous system and nearly caused 
a. miscarriage, and that she has never recovered from the effects of it. 
I f  this testimony is believed, the injury to the wife was a physical in- 
jury resulting from shock and fright and directly traceable to it. There 
is much conflict of evidence, but plaintiffs' testimony tends to prove 
that had not the rock crashed through the roof she would not have en- . 
dured the nervous physical pain and suffering which has followed. The 
nerves are as much a 'pa r t  of the physical system as the limbs, 
and in some persons are very delicately adjusted, and when "out (404) 
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qnently more painful and enduring than those of the latter. A recent 
writer on the subject trenchantly s a p :  "To deny recovery against one 
whose wilful or negligent tort has so terribly frightened a person as to 
cause his  death, or leave him throngh life a suffering and helpless wreck, 
and permit a recovery for exacrly the same wyong which results, instead, 
in a broken finger, is a travesty upon justice. The reasoning which can 
lead to such a result niust be cogent indeed if it shall be entitled to re- 
spect." Case and Comment, ~lugust ,  1906. A text-writer of repute 
says: "The' preferable rule on this subject is, in our opinion) that if a 
nervous shock is a natural and proximate consequence of a negligent 
act, and physical injuries resulting directly from mental disturbance, 
there should be a recoveqr for the anguish of mind and its consequent 
physical loss, irrespective of contenzppraneous bodily hurt." Watson 
on Damages for Personal Injuries, sec, 405. We think the able Judge 
who trieg this case in the Court below clearly stated the law, as we 
adniinisier it, when he said: "While friqht and nervousness alone do - 
not constitute an i n j u r ~  within the meaning of thls issue, if this fright 
and nerrousness is the' natural and direct rewlt of the negligent act of 
the defendant, and if this fright and nerITousness naturally and directly 
causes an impairment of health or loss of bodily power, then this mould 
constitute an injury within the meaning of this issue. There must be an 
injury, as explained to you, and this injury must have'been the natural 

and direct result of the negligent act of the defendant and one 
(405) which should have been foreseen by the defendant by the exercise 

of ordinary care." Watlcins v. Mfg. Co., 131 N. C., 637, and 
cases c i t ed  Bell v. R. R.. L. R., 26 l r . ;  Purcell v. Railway, 48 Minn., 134. 

I t  is contended that the husband has sustained no 'injury, and as to 
him the motion to nonsuit should have been allowed. I t  seems to be well 
settled that where the iniurv to the wife ik such that the husband re- - 
ceives a ~eparate  loss or danmge, as where he is put to expense, or' is de- 
prived of the society or the services of his wife, he is entitled to recover 
therefor, and he may sue in his own name. 15 A. & E. (2 Ed.), 861, 
and cases cited. I n  this case there is no elridenee of an outlay of money 
in medical bills.and other actual expenses, and the Court so charged the 
jury and directed them to allow nothing *on that account. His  Honor 

' also correc%ly instructed the jury to allow nothing because of any 
mental suffering upon the part of the husband. There mas. howetyer, 
evidence as to the loss of the services of the wife, and that the injury 

of tune" cause excruciating agony. We think the general princi- 
ples of the law of torts support a right of action for physical injuries re- ' 
sulting from negligence, whether wilful or otherwise, none the less 
strongly because the physical injury consists of a wrecked nervous sys- 
tern instead of lacerated limbs. Injuries of the former class are fre- 
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inflicted was of such a character as to deprive the husband of her so- 
ciety, services, aid and comfort. The .Court further charged that if the 
injuries are permanent the husband could also recover such sum as will 
be a fair compensation for the future diminished capacity to labor on 
the part of the wife. This instruction we think is correct and supported 
by authority. 6 Thompson Negligence, secs. 7341, 7342. I t  is impos- . 
sible to lay down a rule by which the value of ,her services and the loss 
of the wife's society can be exactly measured in dollars and cents. All 
the Judge can do is to direct the jury to allow such reasonable sum as 
will fairly compensate the husband therefor under all the circumstances 
of the case. 

We have carefully examined all the exceptions in the record, 
although we comment only on such as we think proper. The (406) 
case appears to us to have been well and fairly triad, and we 
find no reversible error in  any of the rulings or instructions of the 
Court. 

No Error. 

Cited: Settle v. R. R., 1.50 N. C., 644; IIunter v. R. R., 152 N. C., 
689; Roberts v. Baldwin, 155 N. C., 281; May v. Tel. Co., 157 N. C., 
422; Arthur v. Henry, Ib., 440; Garrhon v. Machine Co., 159 N. C., 
288; Anderson v. R. R., 161 N. C., 466; Hinton v. Hall, 166 N. C., 481. 

GREEN v. GREEN. 

(Filed 18 December, 1906). 

Divorce-Alimony-Contempt-Appeal-Former Decision. 

1. Where plaintiff obtained a judgment of divorce from bed and board 
against defendant, and the defendant was ordered to convey a one- 
fourth interest in a certain tract .of land to' a trustee for the use 
and benefit of plaintiff or pay into the Clerk's office $250 for the 
same purpose, the land to be leased by the trustee or sold and the 
proceeds applied to the support of plaintiff, the execution of a 
quit-claim deed by defendant to the trustee was not a compliance 
with the oi-der, where it was afterwards discovered that defendant 
had, prior to the judgment of .separation, conveyed all of his interest 
in the land to his son; and an order adjudging him in contempt 
and committing him to jail until he had complied with the order 
of alimony was proper, the Court having found that he was fully able 
to comply. 

2. Where the defendant was adjudged in contempt and the ruling was 
affirmed on appeal, and upon the presentation of the certificate of 
this Court, the Court below affirmed the former order in every 
particular and directed the same to be executed, the defendant cannot, 
by a second appeal, review the former decree of this Court. 
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ACTION by Maggie V. Green against John A. Green, heard by N c -  
Y e i l l ,  J . ,  and a jury, at  the February term, 1906, of JACKSON. 

This is an attachment for contempt for failing to comply with an 
order of the Court for aliniony. The feme plaintiff obtained a judg- 
ment of divorce from bed and board against the defendant at  N a y  Term, 

1904, of the Superior Court, when J u d g e  Jones ,  in the judg- 
(407) ment of separation, after finding the necessary facts, ordered 

that the defendant convey a. one-fourth interest in a certain tract 
of land to V. F .  Brown in trust for the use and benefit of the plaintiff 
and her child or pay into the Clerk's office two hundred and fifty dol- 
lars for the same purpose, the land to be leased by the trustee and the 
rents applied to the support and maintenance of the plaintiff and her 
child, or that it be sold and the proceeds applied in like manner. The 
defendant executed a quit-claim deed to the trustee for the land. I t  was 
afterwards discovered that he had conveyed the land to his son in Oc- 
tober, 1900. The trustee denlanded possession of the defendant and his 
son, who refused to let him into possession, the defendant at  the time 
denying that he owned any interest in the land and his son asserting sole 
om7nership in  himself. 

At Xarch Term, 1905, J u d g e  Shaw issued a rule, requiring the defend- 
ant to show cause why he should not be attached for contempt for failing 

* to comply with the order of J u d g e  Jones .  The hearing of this rule mas 
continued for the defendant to answer, but he has never answered the 
same. J u d g e  Shaw found as a fact that the defendant had not in any 
way complied with the said order, although he was fully able to do so, 
and especially that he could pay the t v o  hundred and fifty dollars. 
and that he had wilfully and contemptuously failed to do so. H e  there- 
upon adjudged the defendant in contempt of the Court for refusing to 
obey its order, and further adjudged that he be imprisoned in the county 
jail until he had complied with the same. The defendant appealed, and 
at  Spring Term, 1906, of this Court the order of J u d g e  Shazo mas af- 
firmed ( p e r  c u r i a m ) ,  140 N. C.; 651. 

At N a y   tern^, 1906, the matter came on to be heard before J u d g e  
JJcNeiZZ upon the pertifieate of this Court and the motion of the de- 
fendants to have satisfaction of J u d g e  Jones' order entered of record. 
J u d g e  N c N e i l l ,  ilpon a review of the orders and facts in the case, held 

that the defendant had not complied with the order of Judge 
(408) J o n e s ,  and denied his motion. H e  thereupon affirmed the order 

of J u d g e  i5'haw and directed that it be executed. I t  appeared 
that the defendant had complied with the order of J d q e  Joqzes in all 
respects except as to that part of it relating to the execution of the deed 
or the payment of the money in lieu thereof. 

The defendant excepted to .Judge .~%lcMeill's order, and appealed. 
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'C-VaZter. E. Hoore  and Shepherd & Shepherd for the plaintiff. 
W. T. Crawford  and P. E. Al ley  for the defendant. 

WALKER, J., after stating the case : The only contention made in this 
Court by the defendant's counsel was that he fully complied with the 
order of J u d g e  Jones  when he executed the deed to the trustee therein 
appointed. I n  support of this position, it was argued that Judge  Jones  
necessarily found as a fact that the deed froni the defendant to his son 
was fraudulent and void, because he recited in his order that it appeared 
the defendant owned a one-half interest in the land. We do not think 
that any such inference can reasonably be deduced from that recital, when 
it is considered with the context of the order, as i t  should be. It is clear 
that the recital was based upon the fact that on 10 March, 1899, a deed 
for the one-half interest had been made by John N. Hunter to the d e  
fendant (the other half having been conveyed to his son by the same 
deed), and the admission of the parties that the defendant was, a t  the 
time the order was made, the owner of the one-half interest acquired 
by the deed. But, evidently, Judge  Jones  did not know of the subse-' 
quent deed of the father to the son, or he would not have made such a 
recital, as the defendant's representation that he owned an interest in 
the land was not true. It would appear that the defendant was conceal- 
ing the existence of this deed from ?he Court and from his wife, 
and attempted to commit a fraud in doing so. I3e knew that he (409) 
had made the deed to his son, and he must have known that the 
Court and his wife were ignorant of the fact. The recitals in  the order 
of Judge  Jomes all tend conclusively to show it. But  however this may 
be, whether he was guilty of an intentional or fraudulent concealment or 
not, we do not think he-has complied with the order. H e  was required 
to convey a one-fourth interest to the trustee, whereas it turned out that, 
when he made the deed, he had no such interest to convey. H e  had, 
before that time, con~~eyed all of his interest to his son. Perhaps this 
was his reason for making the deed in the form of a quit-claim. Thr 
law and the Court intended not merely a colorable, but a real and sub- 
stantial compliance with the order. We would mock' a t  this plaintiff's 
calamity and turn her away empty-handed, when she is entitled to relief, 
shodd we hold that there had been any genuine attempt by the defendant 
to cornply with the order. We have found no evidence i11 this record of 
any fraud committed by the defendant when he conveyed to his son; and 
besides, if his deed was fraudulent and void as to the plaintiff, the Court 
did not intend that, under its order, she was not to receire the use and 
benefit of the land, but instead get a Jawsuit. Besides, should the de- 
fendant be permitted to plead his own fraud, in order to delay and vex 
the plaintiff, whose claim for alimony is at least meritorious? The pur- 
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pose was that a good title to the one-fourth interest should be conveyed 
to the trustee; for how could he well l e ~ a e  the land or sell it without 
such a title? The Court assumed that the defendant had a valid title, 
for otherwise it would simply have ordered payment of the money. No 
other col~clusion can be legitimately drawn from the facts. 

But Judge  Xhazu had adjudged the defendant in contempt and or- 
dered him to stand committed until he had complied with the 

(410) order. His  ruling r a s  affirmed by this Court on appeal. If 
has not been modified by Judge  ~VIcNei l l ,  but on the contrary 

affirmed in elTery particular, and the said order was directed by him to 
be esecnted. The defendant cannot, by a second appeal, review the 
former dccree of this Court. Pretzfelder v. I n s .  Co.. 123 N. C., 164. 

Judge  N c N e i l l  found as a fact that the defendant had denied that he 
had any title to the land p r  any interest therein, when the trustee de- 
manded possession of him and his son. HOW, in the face of this finding. 
can he now ask to have it entered of record that he had complied with 
the order of the Court? As he was not able to make the requisite title, 
he should have paid the money into Court according to the terms of the 
ordem of Judge  S h a w  and Judge  NciVeill .  This is what they clearly 
meant should be done, unless he had otherwise complied with the order 
by sepuring a good .title to the one-fourth interest, and conveying that 
interest to the trustee. Not having done so and not proposing to do so, 
he mas manifestly if not flagrantly ?bobeying the ordel; and mas there- 
fore acting in contempt of the authority of the Court, for which con- 
duct he was properly ad'judged to be committed. Pailz v. Pain ,  S O  N .  
C., 325. 

No Error. 

Cited:  Holland T .  R. R., ante, 437; Roberts v. Baldwin,  155 W. C., 
230. 

(41 1) 
McAFEE v. GREEN. 

(Filed 18 December, 1906). 

Deed to  Trustee-Surplusage-Trusts and Trustees-Substituted Trustee- 
Contingent Remainders-Private Sale. 

1. Where land was conveyed to a grantee "as trustee" with 'habendurn 
to "his own use and behoof," and no other use is declared than such 
as would attach by operation of law, the deed reciting the pay- 
ment of the purchase-money by the grantee, the word "trustee" is 
surplusage, and a deed by the grantee, not signed as trustee, con- 
veyed the legal and equitable title in fee, and upon his death there 
was nothing left in him to vest in his heirs. 
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2. Under Rev., see. 1037, wheie a trustee dies, all of the parties in interest 
may join in a petition to the Superior Court to have a new trustee 
appointed, and upon the passing of the decree the substituted trustee 
holds the legal title upon the same trusts as the original trustee- 
so far as it is competent for the Court to confer them. 

3. Under Rev., sec. 1590, upon the application of all the parties in interest, 
the trustee representing contingent remaindermen, the Court can 
direct a sale of the land, and the Court has power to order the sale 
to be made privately, where it appears to be promotive of the interests 
of the parties. 

CONTROVERSY without action, by Cora McAfee and others against Kat t  
Green and his wife, heard by 0. H. Allen, J., at the September Term, 
1906, of BUNCOMBE. 

This was a controversy submitted without action upon the following 
agreed facts: On 6 May, 1889, C. E. Graham, being the owner of the 
land in controxrers,v, together with his wife, executed deeds of convey- 
ance therefor to W. L. McAfee as trustee. The habendurn of saia deed 
is in the following words: "To have and to hold the above-described 
land and premises, with all the appurtenances thereunto belonging or 
in anywise appertaining, unto the said party of the second part, his 
heirs and assigns, to the only use and behoof of him and his said 
heirs and assigns forever." Yo other or further trusts were de- (412) 
dared in said deeds. 

On 26 September, 1889, the said W. L. Mchfee, trustee, and his wife, 
Cornelia XcAfee, executed to Platoff Zane a deed conveying said real 
estate in fee simple. no trust being declared in  said deed. That on 6 
December, ,1889, the said Platoff Zane, describing himself as trustee, 
executed a deed to the said W. L. Nil~cAfee, trustee, for the said real 
estate, upon the following trust, to wit: 

"But this conveyance is made in trust for the sole and separate use 
of the said Cornelia McAfee during her natural life, free from the con- 
trol and disposal of her husband, the said William L. McAfee, except 
as herein provided, and go that the said property shall not be subject to 
the debts and liabilities of her said husband ; and if the said William L. 
&&fee shall be living at the time of the death of the said Cornelia, then 
after her death, in trust for the said William L. McAfee during his 
natural life; and from and after the death of them, the said William 
and Cornelia, in trust for such of the daughters of the said Cornelia and , 
William, namely, Blanche, the widow of Thomas C. Acheson, Mary, the 
widow of Sylvester M. Hamilton, and Cora McAfee, as shall then be ' 
living, and the children of such of them as might then be dead, that is to 
say, to each of them the said Blanche, Mary and Cora, .coho should be 
living at the time of the death of the survivor of them, the said William 
and Cornelia, an equal nndiaided +are during her natural life, for her 
sole and separate use, free from the control and disposal of and not to be 
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subject to the debts or liabilities of any future hnsband;. but if at the 
time of the death of the survivor of them, the said William and Cor- 
nelia, or either of them, the said Blanche, Mary and Cora, should be 
dead, leaving a child or children then living, such child or children shall 
take and have absolutely in fae simple the same share which his, her 

or their mother would if. then living have been entitled to as 
(413) aforesaid for her natural life, and the share to which either of 

them, the said Blanche, Mary and Cora, may become entitled 
to as aforesaid, for her natural life, shall upon her death vest abso- 
lutely and in fee simple in her child or children living at the time of 
her death, or if there should be no such child-hen living, in her heirs 
at lam7." 

Power was conferred upon said trustee to sell and convey the property 
and hold the proceeds thereof upon the same trusts therein set out. 

The said W. L. McAfee died during the year 1890. That thereafter 
the said Cornelia McAfee, Cora, Blanche Acheson, Cornelia Acheson, 
Maude Hamilton, Blanche Hanlilton, and Mrs. Mary Hamilton duly 
filed their petition before the of the Superior Court of Buncombe 
County for the purpose of having a trustee appointed in lieu of the said 
W. L. McAfee. That pursuant thereto, the said Clerk made a decree 
appointing the said Cornelia McAfee tmstee in lieu of the said William 
L. McAfee, deceased, vesting in her the title to said land, upon the same 
trust declared in said deed. The said Cornelia thereafter died, and the 
said Blanche Acheson died, leaving as her only children and heirs at 
law, Blanche Bche~on and Cornelia Acheson. The said Mary Hamilton 
thereafter died, leaving Blanche Hamilton and Maude Hamilton as her 
only heirs at law, all of whom are more than twenty-one years of age. 
The plaintiff Cora McAfee has no children, and is the only living child 
of W. L. and Cornelia McAfee, and, in default of issue, her said nieces 
would be her heirs at  law. 

The owners of said property have been offered by defendants Natt 
Green and wife the sum of $35,000 therefor and have agreed to sell and 
convey the same to said parties for said sum, which they regard as a 
fair price for said property. I t  appears that the said parties own other 

real estate in the city of Asheville, subject to the same limita- 
(414) tions, which is unimproved and yielding no income. That if the 

same were improved by the erection of buildings thereon, it - would yield to the said parties an income. 
I n  a proceeding instituted by the said Cora against the other parties, 

owners of said land, in the Superior Court of Buncombe County, an 
order was made at September Term, 1906, appointing H .  T. Collins 
guardian ad litern to represent such children as might be born to the 
said Cora McAfee and after her death be entitled to said interest in the 
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property in remainder. At the said term of said Coqrt the said H. T. 
Collins was also appointed trustee, with power and direction to hold 
said title to said land upon the same trust set out in the said deed, bear- 
ing date 6 December, 1889. H e  was further authorized and empowered 
to discharge the trust set forth in said deed, Cora McAfee being the 
owner of the one-third undivided interest in said property. H. T. Col- 
lins, guardian and trustee, duly filed answer in said proceeding ad- 
mitting the facts hereinbefore set out. 

At the said term of said Court an order was made in which George 
H. Fright,  Esq., was appo;nted referee with direction to! inquire into the 
facts concerning said offer to, sell said land and take testimony there- 
upon and to report whekher, upon such facts, the interests of the said 
parties, especially the said Cora McAfee, would be enhanced by the sale 
of the property and whether or not the price offered therefor was just 
and fair, etc. Thereafter the said referee made his report to the Court) 
from whith it appeared that he had taken testimony in respect to the 
matters submitted to him, and that he found the facts, as hereinbefore 
set forth, to be true, and furthey that the interest of the parties would 
be materially prom~ted by a sale of the property and the reinvestment 
of the proceeds derived therefrom. Thereupon the said Court made a 
decree reciting the facts hereinbefore set forth, in which it was 
"ordered and adjudged that H. T. Collins, of+Asheville, N. C., (415) 
be and he is hereby appointed commissioner of this Court, and 
is ordered and directed, as such commissioner, to sell and convey imme 
diately at  private sale to Natt Green and wife, Mary R. Green, of Ashe- 
villg N. C., said one undivided one-third interest .in said property, at 
the price of eleven thousand, six hundred and sixty-six and two-thirds 
dollars ($11,666.67) ; and he is further ordered and directed, as such 
.commissioner, to execute and deliver, upon the payment of ,such purchase 
money, a deed of conveyance in due form, conveying to said Natt Green 
and wife, Mary R. Green, their heirs and assigns, said undivided one- 
third interest in said land and property." He was further ordered, 
after payilrg the costs of the proceedings, to hold the remainder of the 
proceeds of said sale, one undi~ided one-third interest of the said Cora 
McAfee, as said commissioner, until further order of the Court in the 
premises, etc. I t  further appeared that all the other parties, owners of 
said land, to wit, Blanche Acheson, Cornelia Acheson, Blanche Hamil- 
ton, and Maude Hamilton, had executed a deed, conveying their two- 
thirds interest in said property to the defendants Natt Green and wife. 
It was thereupon adjudged and decreed by the Court, that upon the pay- 
ment of the said $35.000, purchase-money as aforesaid, to the said par- 
ties, deeds therefor, as set out in the record, be delivered to the defend- 
ants, Green and wife. To'this judgment, the defendants excepted and 
appealed. 

143-21 
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Julius C. H a r t i n  for the plaintiffs. 
W e l l s  & Xzoain for the defendants. 

CONNOR, J., after stating the case: The defendants' counsel except 
to the judgment herein, for that:  

1. The deed from AIcdfee to Zane is not signed as tiustee. The land 
is conveyed by Graham to Mcdfee "as trustee" with habendurn 

(416) to "his o m  use and behoof." No other use is declared than 
such as would attach by operation of law, the deed reciting the 

payment of the purchase-money by the grantee. The word "trustee" is 
therefore surplusage not affecting the legal title conveyed, by the opera- 
tive words of the deed. 

2. That upon his death, the heirs of the tivstee hold the legal title. 
This is true when the legal and equitable estates are separated and the 
trustee does not convey the legal title. C l a ~ t o n  V. Rose,  87 X. C., 106, , 

and many other cases in our Reports, the last of which is Cameron v. 
Bicks.  141 N. C., 21. Hence, the legal and equitable estates were in 
XcAfee in fee;  when he conveyed to Zane all of the estate which he had, 
there was nothing left in him to vest in his heirs. 

3. The trustee may be appointed by the Court, upon death of original 
trustee; hence, deed from substituted. tinstee is necessary to perfect the 
title. As we have seen, the legal title vested in Zane by deed from 
McAfee, and by Zane's deed to McAfee of 6 December, 1889, i t  revested 
in him upon the trusts therein declared. Upon the death of XcAfee, 
the legal title descended to his heirs at  law, subject to the trusts de- 
clared, to wit: for Mrs. XcAfee for life, remainder for themselves, sub- 
ject to the limitations contained in the deed from Zane to Mcdfee. As 
Mrs. Mc.lfe~e, upon the death of her husband, became discovert, but for 
the contingent rirnainder, the legal title, by operation of the statute of 
uses, would have vested in her for life and in  her daughters in fee, thus - 
combining both estates and making a perfect legal title. . 

The parties, we presume, being so advised, filed their petition in the 
Superior Court, pursuant to section 1037, Rev., to have a %em trustee 
appointed. All of the parties in interest joined in the petition, and 
upon the passing of the decree JJrs. Cornelia McL4fee became the trus- 
tee, holding the legal title upon the same trusts as the 'original trustee, 

so far  as it was competent for the Court to confer them. I t  is 
(417) doubtful whether the power to sell and invest the proceeds con- 

ferred upon W. L. McAfee, being one of personal confidence, in- 
volving the exercise of discretion, vested in  the subitituted trustee. 
Young 71. Young, 97 N. C., 132 ; R a k e r  v. M c A d e n ,  118 N .  C., 740. This 
is not material here, because all parties in interest joined i n  requesting 
the appointment of a new trustee and no attenlpt is being made by the 
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'trustee to execute the power of sale conferred upon the original trustee. 
I t  is not veiy material whether the decree of the Clerk, substituting the 
new trustee, be erroneous or not, because no action was taken by Mrs. 
Cornelia McAfee. as trustee, affecting the title, and upon her death the 
legal title, if divested by the decree, immediately revested in the same 
persons as her heirs at  law. TJpon the death of BIrs. hcheson and Mrs. 
Hamilton, two-thirds undivided interest vested in fee in their daughters, 
merging the legal and equitable estates, thus putting an end to all linii- 
tations upon their two-thirds interest. Assuming, as the. parties have 
done, that upon the death of Xrs. Cornelia Mchfee, the new trustee, 
that the legal title to one-third undivided interest descended to her heirs 
at  law, her grandchildren and Cora BfcAfee in trust for said Cora in - 
fee, subject to be divested by birth and sur~ iva l  of issue, i t  was clearly 
competent upon the application of all parties in interest, to appoint a 
new trustee to hold the legal titIe to preserve contingent remainders. 
Having done so, we can see no reason why, independently of the Statute 
of 1903, Rev., 1590, the Court, upon the application of all the parties 
in interest, the trustee representing contingent remaindernien, could not 
direct a sale of the land. This was held in O v e r m a n  v .  T a t e ,  114 N. C., 
571, and the authorities reviewed in S p r i n g s  v .  Sco t t ,  132 N.  C.,. 548. 
To prevent any possible doubt of the existence of the power and to pro- 
vide for its exercise and protect the interest of all parties in re- 
mainder, whether in essa or not, the Act of 1903, being section (-418) 
1590, Rev., was passed: "In all cases where there is a vested 
interest in real estate, and a contingent remainder over to persons who 
are not in being, or when the contingency has not yet happened which 
will determine who the remaindeimen are, there niay be a sale of the 
property by a proceeding in the Superior Court a t  tem-time, which 
proceeding shall be conducted in the manner pointed out in this section." 
The manner of procedure is specifically pointed out. 

The facts set out in the record bring this case clearly within the lan- 
guage and purpose of the statute as construed in Hodges  u. Lipscomb,  
133 N.  CI., 199. The purpose of the statute was c l~ar ly  pointed out by 
the Chief Jus t i ce  i n  his well-considered opinion in  that case, and we can 
add nothing of value thereto. I n  Smith v. Guclger, 133 N.  C., 627, we 
again construed the statute and disposed of the same exception made 
here, saying: "To the snggestion in the demurrey that all persons who 
might, in any contingency, have an interest therein are not made par- 
ties, it is suffi~ient to say that the Act of 1903 mas passed expressly to 
meet the difficulty therein suggested." Anderson  v. W i l k i n s ,  142 N. C., 
154. The statute is so manifestly in accordance with a sound public 
policy, as well as t41e proniotion of private right and interests, that we 
have not hesitated to give i t  such a construction a; effectuates the inten- 
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STANFORD v. GROCERY Co. 

t ion of t h e  Legislature. I n  a country such as  ours  t h e  highest public 
a n d  private  interests a r e  promoted by  removing obstructions to  alienation 
a n d  giving security t o  titles. T o  t h e  exception t h a t  t h e  sale is directed 
to  be m a d e  privately, it i s  sufricient t o  cite Rowland v. Thompson, 73  
N. C., 504;  Barcello v. Hapgood, 118 K. C., 712. T h e  power of t h e  
Cour t  t o  order  the  sa le  t o  be made  privately, when it appears  t o  be 
promotive of t h e  interests of the  parties, h a s  been too frequently ad- 
judged b y  this  Court  to  be considered a n  open question. T h e  proceed- 

i n g  has been conducted wi th  careful regard t o  the s ta tu te  a n d  t h e  
(419) c o u r w  and  practice of t h e  Court .  

Upon a careful consideration of the  en t i re  record and  the extep- 
t ions of defendants, we find no error .  T h e  judgment  must  b e  

Affirmed. 

Cited: Smith v. Miller, 1 5 1  N. C., 627; Thompson, v. Rospigliosi, 
162 C., 163;  Bullock v. Oil go., 165  N. C., 67, 68. 

(Filed 18 December, 1906.) 

Malicious Prosecution-Abuse of Legal Process, Elements of-Issues-Proba- 
ble Cause-Malzce-Declwations of Agent-Knowledge of Agent-Im- 
puted Knowledge-ln&ictment-Partg Bound Ouer-Prima Facie Case- 
Damages:  compensator?^, Punitive-Attornev's Fee. 

1. I n  a n  action for malicious prosecution, i t  must be shown that an action 
or proceeding has been instituted without probable cause, from malice, 
and that  damage has been sustained, and that  the proceeding has 
terminated. 

2. In  an action for malicious abuse of process, there must be shown 
(1) a n  ulterior purpose, and (2)  some act done in the use of the 
process not proper in  the  regular prosecution of the  case; .but  i t  
is not necessary to show a want of probable cause, nor that  the 
proceeding has terminated. 

3. Where the complaint endeavors t o  set up two causes of action--one 
for malicious prosecution and the other for malicious abuse of process- 
but the evidence shows that the plaintiff's entire grievance arises 
from a criminal prosecution for embezzlement, in which he was 
arrested and bound over to Court, and there is no evidence that the 
defendant did o r  attempted to do any act in the criminal proceeding 
which was contrary to  the  orderly and regular prosecution of the 
case, an issue addressed to the cause of action for malicious abuse of 
process should not be submitted. 

4. In  a n  action for malicious prosecution in causing the  arrest of plaintiff 
on a charge of embezzling goods which defendant claimed had been 
consigned and plaintiff claimed had been soId outright, the state- 

(420) ments made by defendant's salesman who affected the sale and just 
after the sale, to defendant's manager, who swore out the warrant, 
as  to the nature of the trade under which the goods were passed 
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to plaintiff, were competent both as corroborative of ,the salesman 
and substantive testimony on the question whether the defendant's 
manager, in  taking out the  prosecution, had probable cause for so 
doing and whether he acted i n  good faith. 

5. The principle that  knowledge of the  agent will be imputed to the 
principle does not apply where the question is a s  to the responsi- 
bility for instituting a criminal prosecution, dependent i n  part on 
what t h e  principal understood the  trade to be which the agent had 
made, from information reasonably relied on by him, nor does the 
principle of imputed knowledge apply when i t  would be against .the 
interest of the  agent to make the disclosure. 

6. In  a n  action for malicious prosecution, where the wrong charged against 
the defendant was in  taking out a warant and causing plaintiff's 
arrest, the declarations of the defendant made to the justice of the 
peace a t  the time the warrant was procured a re  admissible as sub- 
stantive testimony a s  part of the res gestce. 

7. I n  a n  action for malicious prosecution, 'where a committing magistrate 
has bound over a party, o r  a grand jury has returned a true bilI 
against him, such action prima facie makes out a case of probable 
cause, and the jury should be directed t o  consider the evidence a s  
affected by this principle. . . 

8. I n  a n  action for malicious prosecution, a n  instruction that  if the jury 
find that  the defendant sold the goods straight-out t o  the plaintiff, 
and that  the defendant had him arrested for the purpose of collecting 
the debt, they would answer the  issue of malice i n  favor of the 
plaintiff, because that  would be a wrongful act done intentipnally and 
without just cause and excuse, was erroneous, as  i t  was for the jury 
to determine and not for the Court whether such a n  act was committed 
when the defendant caused the plaintiff's arrest under the evidence 
i n  this  case. 

. 9. I n  a n  action for malicious prosecution, on the question of damages the 
Court properly told the jury they could allow for a reasonable attorney's 
fee paid by plaintiff in  the case in which the prosecution was had. 

10. I n  a n  action for malicious prosecution, punitive or exemplary damages 
may be awarded by the jury, but the right to  such damages does 
not attach, a s  a conclusion of law, because the  jdry have found the 
issue of malice against the defendant, but the jury must find that  the 
wrongful act was done from actual malice in  the  sense of per- 
sonal ill-will, o r  under circumstances of insult, rudeness or op- (421) 
pression, or in  a manner which showed a reckless and wanton dis- 
regard of the plaintiff's rights. 

11. I n  an action for malicious prosecution, the term "malice," i n  reference 
to  the question of damages, means malice i n  the  sense of personal 
ill-will, while in  respect to  the issue fixing responsibility it need not 
necessarily be personal ill-will, but may be said to  exist where there 
has been a wrongful act knowingly and intentionally done plaintiff 
without just cause or excuse, and it may be inferred from the  absence 
of probable cause. 

AUTIOR by. W. A. S tanford  against  A. F. Messick Grocery Company, 
h e a r d  by Peebles, J., a n d  a jury, a t  t h e  F e b r u a r y  Term, 1906, of Roo=- 
IWOHAM. 

T h e r e  was  evidence tending t o  show t h a t  in November, 1900, t h e  
plaintiff became indebted to t h e  defendant  i n  about $97.29 f o r  groceries 
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sold and delivered to the plaintiff, and that such amount was still due 
and owing; that the transaction was conducted by R. E. Steele, who was 
at  that time salesman for defendant company, and i n  the matter 

'acted as its agent; that plaintiff having failed to pay, the defendant 
caused the arrest and trial of the plaintiff on a charge of embezzlement; 
that on the preliminary trial before a justice of the peace, in February, 
1901, the plaintiff was bound over to Court, three magistrates sitting at  
the" hearing; and a t  the following term of the Superior Court of Forsyth 
County a true bill was found by the grand jury against the plaintiff. At 
May Term, 1901, the plaintiff was acquitted in  a trial of the cause be- 
fore a petit jury, and the p l a i n t 8  then cominenced the present action 
for malicious prosecution and nialicious abuse of process. 

The plaintiff claimed and offered evidence tending to show that there 
was an absolute sale of the goods and that the arrest mas ~ r o n g f u l ,  
malicious, without probable cause, etc., and because it appe~ared to be 

the only available method of forcing the collection of the claini 
(422) frnm the plaintiff, whom the defendant knew to be insolvent and 

otherwise protected by the homestead exemption lams of the State. 
There was evidence of the defendant tending to show, that the goods were 
placed with the plaintiff on consignnient and the plaintiff was guilty of 
embezzlerient in  wilfully failing to settle the claim or account for the 
proceeds of the sale of goods. 

The following issues were submitted and responded to by the jury: 
1. Did the defendant cause the arrest and prosecution of the plaintiff 

as alleged? Yes. 
2. I f  so, was the arrest without probable cause? Yes. 
3. I f  so, lyas the arrest malicious9 Yes. 
4. Did the defhdant  by its agent cause the plaintiff to be arrested 

and pro'secuted foT the unlawful purpose of forcing him to pay the debt 
due defendant by plaintiff, and not for the purpose of vindicating the 
law against embezzlement ? Yes. 

5 .  What amount, if any, is the plaintiff entitled to recover of the 
defendant ? $2,000. 

There was judgment for the plaintiff, and the defendant excepted 
and appealed. 

l , indsay Patterson and C. 0. XcMichaeZ for the plaintiff. 
illanly & Hendren and L. M.  Xwink for the defendant. 

HOKE, J., after stating the case: In  this suit, the plaintiff seeks to 
recover on two causes of action, to wit, malicious prosecution and nia- 
licious abuse of procelss. The foimer exists when legal process, civil or 
criminal, is used out of malice and without probable cause, but only its . 
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regular execution i~ contemplated. There is malicious abuse of process 
*where a party under process legally and properly issued employs it 
* wrongfully and unlam~fully, and not for the purpose it is intended by 

law to effect. Wurmser v. Stone, 1 Kan. hpp., cited in  1'Cooley 
on Torts, 3 Ed., 356; Emery 91: Ginnan, 24 Ill. dpp., 65 ; Lauzon (423) 
C. Chnrroux, 18 R. I., 467. 

For  recovery on malicious prosecution, as stated in R. R. 2). Hardzvare 
CO., ante, 54, there must he shown that an action or proceeding has been 
instituted, without probable cause, from malice, and that damage has 
been sustained, and that the proceeding has been terminated by the dis- 
charge or acquittal of the accused. Cooley, supra, 320; Jaggard on 
Torts, 349. 

I n  actions for nlalicious abuse of process, there must be shown (1) 
an ulterior purpose, and (2)  some act done in  the use of the process not 
proper in the regular p~+osecution of the case. A wilful perversion of 
the process of the Court to effect some collateral end, and one not within 
the scope of the action when regularly and properly pursued. Cooley, 
supra, 354, 355. I n  this last action it is not necessary to show a want of 
probable cause, nor that the proceeding his terminated. 

On the trial below the defendant in apt time excepted to the submis- 
sion of the fourth issue, which was addressed to the second cause of 
action, as stated in the complaint, that for abuse of legal process. I f  it 
be conceded that this issue may arise on the pleadings, there is no testi- 
mony to support i t  as a separate and distinct cause of action. I n  any 
went, its subniission is not required, for a full and complete deteimina- 
tion of the rights of the parties litigant can be better had without it. 
Both the allegations and the evidence show that the plaintiff's entire 
grievance arises, if a t  all, frorn the criminal prosecution for embezzle- 
ment, in which the $&tiff was arre~sted and bound over to Court. I t  
is nonrhere alleged, certainly there is no evidence to shorn, that the de- 
fendant did or attempted to do any act in this criminal proceeding which 
was contrary to the orderly arid 1-egdar prosecution of the case. While 
the complaint endeavors to set up two causes of action, as a 
matter of fact the testimony only discloses one-that for ma- (424) 
licious prosecution-and the allegations purporting to be a second 
cause of action amount to nothing more than the assertion of a bad 
motive prompting the first. 

If, under the principles governing such'actions, the defendant was 
justified in instituting the criminal prosecution, the plaintiff has no 
cause of action, either first or second. I f  he was not, then the plaintiff 
can recover his entire damages on the first, second, third and fifth 
igsues, and the motive suggested in the fourth issue can be received when 
properly established, and relevant on the issue as to malice or on, the 
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question of damages. As said in Plummer v. Ghee.n, 10  N. C., 66: "If 
n man prosecute another for real guilt, however malicious his motives ' 
may be, he is not liable in an action for malicious prosecution, nor is he 
liable il he prosecutes him for apparent guilt arising from circum- 
stances which he himself believels." 

The dzfcndar,t by exccpi;tions dzlIy iic;t& fifirrther objectj. to tlie i-c&,d 

of the Court on the statements made by R. E. Steele, the agent who 
effected the sale, to A. F. Messick, manager of defendant company, as to . 
the nature of the trade under which the goods were passed to the plaintiff 
(record, p. 39). These statements by Steele to Messick, when he re- 
turned from the plaintiff's place of business and just after effecting the 
deal, were admitted by the Court as corroborative of Steele, but re- 
jected as substantive te~stimony. We think the ruling was erroneous, and 
that the evidence was competent for both purposes. 

This is not a question simply of what were the terms of the trade, 
but whether the defendant, in taking out the prosecution, had probable 
cause for so doing and whether he acted in good faith. What the sales- 
man told Messick of the trade is pertinent to that inquiry, and should 
be heard by the jury, and given such weight as they may think i t  de- 

serves. Szuairn v. S ta f ford ,  26 N.  C., 392. If i t  be suggested, 
(425) that Steele was the defendant's agent, and that knowledge of the 

agent will be imputed to the principal, the reply is that such 
knowledge will be so imputed when the question is as to the fixing 
responsibility for a transaction done in the scope and course of the 
agency. Pishblate  v. Fide l i t y  CO., 140 N.  C., 589. But the principle 
does not apply here, where the question is not as to the terms of the 
trade, but as to the responsibility for instituting a criminal prosecution, 
dependent in  part on what the defendant understood the trade to be, 
from information reasonably relied on by him. Furthermore, there is 

a n  exception to this rule of imputed knowledge when i t  would be against 
the interest of the agent to make the disclosure. I f  Steele sold the 
groceries to the plaintiff outright, when his instructions were to sell only 
on consignment, he would not likely make known such a violation of 
instructi~ns, and the case would seem to fall under this recognized excep- 
tion to the principle of imputed knowledge. Tiffany on Agency, 262, 
263 ; A l l e n  v. R. R., 150 Maes., 200. 

Again, the statement of the manager made to the justice of the peace 
a t  the time the warrant was procured, was excluded as substantive testi- 
mony, and this is contrary to our decisions. The actionable wrong 
charged against the defendant was in  taking out the warrant and caus- 
ing the plaintiff's arrest. This was the act complained of, and the dec- 
larations of the manaqer in taking out the warrant, explaining and char- 
acterizing the act, are admissible as part of the rm gestcr. Johnson v. 
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Chambers, 32 N. C., 287; Merrell v. Dudley, 139 N.  C., 59, where Mr. 
Justice Brown, delivering the opinion, said: "Declarations or acts 
accompanying any act or transaction in controversy and tending to 
explain or illustrate it are received in evidence as part of the res gest~." 

The defendant also objects to a portion of the Judge's charge, 
as follows: "The fact that a magistrate binds a man over to (426) 
Court and a grand. jury finds a true bill against him is ordinarily 
evidence of probable cause for the jury to conhder ; but that rule does 
not apply to a case of this sort." I t  is certainly the general rule, applica- 
ble to cases of this character, that when a committing magistrate has 
bound the party over or a grand jury has found a true bill against him, 
such action prima facie makes out a case of probable cause, and the jury 
should be directed to consider the evidence as affected by this principle. 
Johnston v. Martin, 7 N. C., 248; Bostick v. Rutherford, 11 N.  C., 83; 
Bell v. Peare?/, 33 N. C., 233 ; 19 A. and E., 663, 664. We see no reason 
why the principle doe* not apply here. 

His %nor,-in response to a prayer by the defendant, himself in- 
structed t.he jury further: "The fact that the justice bound Stanford 
over to Court, and the grand jury found a true bill against him, estab- 
lishes, for the purpose of this action, prima facie that there was prob- 
able cause for the action of the Messick-Grocery Company in swearing 
out the warrant; and before the jury can answer the, second issue 'Yes,' 
the plaintiff Stanford must overcome this prima facie case, and satisfy 
the jury by t4e greater weight of evidence that the defmdant swore out 
the warrant without probable cause." This states the doctrine correctly, 
but is in direct conflict with the portion of the charge acepted to, which 
is erroneous. The objection, therefore;must be sustained. 

The defendant further excepts to the charge of the Court on the third 
issue-that addressed to the question of malice-as follows: "If the 
evidence satisfim you by the greater weight thereof that they sold the 
goods straight-out to Stanford, and that they went there and had him 
arrested for the purpose of 'collecting that debt, then the Court charges 
you that it is your duty to answer the third issue 'Yes,' because 
that would be a wrongful act done intentionally and without just (427) 
cause or excuse." 14alice within the meaning of this issue does - 
not necessarily mean personal ill-will, and the Court was therefore cor- 
rect in its intimation that a wrongful act knowingly and intentionally 
done plaintiff without just cause or excuse, will constitute malice; but 
whether such an act was committed when the defendant caused the plain- 
tiff's arrest, under the circumstances presented by this evidence, is for 
the jury to determine, and not for the Court. Johnson v. Chambers, 
supra; McGouian v. McCfowan, 122 N.  C., 145. 

On the question of damages the Court properly told the jury they 
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could allow for a reasonable attorney's fee, paid by the plaintiff in the 
case in which the prosecution was had. 1 Sedpick ,  sec. 241. And it 
i s  also correct doctrine, as stated in the charge, that on a verdict for the 
plaintiff in malicious prosecution, punitive or exemplary damages may 
be awarded by the jury. Kelly v. Trac t ion  Co., 132 N .  C., 368. This 
right to punitive damages does not attach, however, as a conclusim of 
law, because the jury have found the issue of malice in such action 
against a defendant. The right under certain circumstances to recover 
damages of this character is well established with us;  but, as said in 
I Iolmes v. R. R., 94 N. C., 318, such damages are not to be allowed 
-'unless there is an element of fraud, malice, gross negligence, insult or 
other cause of aggravation in the act which cwses the injury." And 
again, in  the concur~ing opinion in Amnzons v. R. R., 140 N. C., 200, it 
is said: "Such damages are not allowed as a matter of course, but only 
when there are some features of aggravation, as when the wrong is done 
wilfully oy under circumstances of oppression, or in  a manner which 
evinces a reckless and wanton disregard of the  lai in tiff's rights." S t -  
tention is also called to this concun.ing opinion as to what may be prop- 
erly included in compensatory damages. 

The term "malice" here, in reference to the question of dam- 
(428) ages, u n l i l ~  its meaning in the issue fixing responsibility, means 

actual malice in the sense of personal ill-will, and the jury should 
be instructed that if they find the issue fixing responsibility in favor of 
the plaintiff, they shall award him compensatory damages, and if they 
further find that the wrongful act x7as done from actual malice in the 
sense of personal ill-will, or under circumstances of insult, rudeness or 
oppression, or in a manner which showed a reckless and wanton dis- 
regard of the plaintiff's rights, they may, in  addition to compensatory, 
award punitil-e damages. Holrnes v. R. R., suprn;  A m m o n s  v. R. R., 
s i ~ p m ,  concurring opinion; Bozuden zl. Bailes, 101 N.  C., 612; Kelly V .  

T r a ~ t i o n  Co., supra;  1 Joyce Damages, see. 442, citing numerous au- 
thorities; 19 A. and E., 704. 

Tn some of the earlier cases there is decided intimation that in .actions 
which more especially impute malice, in case of recovery by plaintiff, 
such as slander or malicious prosecution, the right to punitive damages 
arises necessarily from a verdict for plaintiff; but in those cases, the cir- 
cumstances, as a rule, did not call for any careful examination of the 
question, and the Court was not, therefore, advertent to the difference in 
the significance of the term "malice" when. used in respect to damages 
and when i t  is used in respect to the issue fixing responsibility. I n  this 
last, it need not necessarily 'be personal ill-will, but, as intimated by his 
Honor in the charge, it may be said to exist vhere there has been a 
wrongful act,. knowingly and intentionally done plaintiff without just 
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cause o r  excuse, a n d  it may be  inferred i n  actions of th i s  character  f r o m  
the absence of probable cause. 
i F o r  t h e  errors  pointed ou t  the defendant is  entitled t o  a new trial, 
a n d  it is so ordered. 

p e w  Trial .  

Cited:  Winslow v. Hardwood Co., 147 N. C., 277; C o x  v. R. R., 
149 N .  C., 119;  Downing v. Stone,  152 X. C., 527; W a r r e n  v. Lumber. 
Co., 154 N.  0.) 38; H a m i l t o n  v. Xance,  159 X. C., 59;  Wilk inson  v. 
Wi lk inson ,  Ib., 271; W i g h t  v. Harris ,  160 N .  C., 550, 551;  Roper  v. 
I n s .  Co., 161 N .  C., 157;  Lumber  Co. v. Atkinson,  162 N .  C., 305; 
Brink ley  v. Knigh t ,  163 N. C., 195;  Qardnsnrr v. Ins .  Co., Ib.,  379; 
Humphr ies  v. Edwards,  164 N.  C., 156. 

(429) 

KEEL v. CONSTRUCTION COMPANY. 

(Filed 22 December, 1906.) 

Building Contracts-Entzre-Payable by  Installmentas-Building ~est;o-yecl 
Before Completion-Rights of Parties-Unendovsed Notes as  Collateral. 

1. Where one contracts.with the owner of a lot to  furnish all the materials 
and build and construct a house thereon for a certain price, the . 
contract being entire and indivisible, if the structure, before com- 
pletion, is destroyed by fire, without fault on the part of the owner, 
and the contractor, being given the opportunity, refuses to proceed 
further, he is liable to  refund any money which may have been paid 
him on the contract, and also for damages for its non-performance. 

2. If the contract price of the building is  to be paid by instalments on the 
completion of certain specified portions of the work, each instalment 
becomes a debt due to the builder as  the particular portion specified 
is completed; and if the house is  destroyed by accident, the employer 
would be bound to pay the instalment then due, but would not be 
responsible for any intermediate work and labor and materials. 

3. Where the contract to build a completed house is not entire and indivisible, 
but only a.contract to  do a part of the work and furnish part of 
the material, the owner or some independent contractor, having 
undertaken, or being bound, to do some substantial portion of the 
work; if the 'structure is destroyed by fire or other inevitable accident, 
before completion, in such case the parties are relieved from further 
performance, and the contractor is ordinarily allowed to recover 
for what he has done. over and above the amount which may have 

. been paid him. 
4. Where a contract for building a house, to  be completed by a certain 

date, provided for the payment of an instalment when the "walls 
have been erected to the second story," and the instalment was paid, 
and thereafter the building, before completion, was destroyed by fire 
without fault on the part of the contractor or owner, the owner is not 
entitled to recover this instalment, nor any part of it, nor is the 
contractor entitled to recover the value of the walls left standing. 

5. Where a contract for building a house, to  be completed by a specified 
date, provided for the execution by the owner of certain notes and 
mortgage to mature after-the date specified for the completiom of the 
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building, and the notes and mortgages were executed, but the building 
was accidentally destroyed by fire before its completion, the owner 
is entitled to have the notes and mortgages in the hands sf a bank, 
without endorsement, as collateral for money advanced the contractor, 
delivered up and canceled. 

(430) 
&!TION by X. T. Keel against East Carolina Stone and Con- 

struction Company, heard by Webb, J., and a jury, at  the August Term, 
1906, of W A Y ~ E .  

There was evidence tending to show that defendant contracted and 
agreed to furnish material and build and construct for plaintiff, on a 
lot owned by plaintiff, in Xount Olive, N. C., a threestory building, at  
a contract price of $5,950, according to dimensions and stipulations set 
forth in the contract; said building to be completed on or before 1 
August, 1905. 

That on 22 August, 1905, when the house was erected to a point where 
the roof was about half covered, this store-house was accidentally, and 
mithont fault on the part of plaintiff or defendant, destroyed by fire. 

That plaintiff, des~ribed as party of the second part  in the contract, 
agreed to pay for the building, as follows: 

"The said party of the second part  agrees to pay the said sum of 
$5,950, as follows: $950 when the walls of said building shall have b ~ n  
erected to the second story; $1,000 when said building shall have been 
covered; $1,000 on 1 August, 1906; $1,000 on 1 August, 19'07; $1,000 on 
1 August, 1908, and $1,000 on 1 August, 1909; said last four payments 
of $1,000 each to be evidenced by four notes, drawing interest from 
August, 1905, at  the rate of 6 per cent per annum, secured by first mort- 
gage on said land and premises hereinbefore referred to. And the said 

party of the first part hereby stipulates and guarantees that i t  
(431) will complete the erection as per contract, of said building, on or 

before 1 ,4ugust, 1905." 
That plaintiff executed and delivered the four notes for $1,000 each in 

March, 1905, in  accordance with the terms of the contract; and when 
the walls of the building had been erected to the second story, plaintiff 
paid the defendant the $950 as per stipulation. 

That these notes had been deposited by defendant company with the 
National Bank of Goldsboro as collateral for money advanced by the 
bank to defendant company, and so held by said bank without endorse- 
ment. 

That the defendant company had failed and refused to go and com- ' 

plete the building; and the value to plaintiff of the walls left standing 
on the lot after the fire was $500. 

On these facts admitted and established by the verdict of the jury, 
the Court entered judgment as follows : - 
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"It is thereupon, on motion of counsel for the plaintiff, considered 
and adjudged by the Court, that the defendants, The East Carolina 
Stone and Construction Company and the National Bank of Goldsboro, 
eancel and deliver up the four notes of one thousand dollars each, exe- 
cuted by the said X. T. Keel to the said East Carolina Stone and Con- 
struction Company, and the mortgage securing the payment of the same, 
and that the plaintiff, X. T. Reel, recover of the defendant, The East 
Carolina Stone and Construction Company, the sum of four hundred 
and fifty dollars ($450) and the costs of this action, to be taxed by the 
Clerk. 

"It is further considered, ordered and adjudged by the Court, that the 
restraining order herein be made perpetual." 

Both plaintiff and defendant excepted, the defendant alone perfecting 
his appeal. 

Aycock Le. Daniels and M.  T .  Dickinson for the plaintiff. 
Dortch & Barham and W. C. Munroe for the defendant. 

HOKE, J., after stating the case: When one contfacts with the 
owner of a lot to furnish all the materials and build and construct (432) 
a house thereon for a certain price, the contract being entire and 
indivisible, if the structure, before completion, is destroyed by fire, 
'without fault on the part of the owner, and the contractor, being given 
the opportunity, refuses to proceed further: in such case, he is liable to 
refund any money which may have been paid him on the contract, and 
also for damages for its nonperformance. Breq~wr v. Tysor, 48 N. C., 
181 ; Lauling v. Rintles, 97 N.  C., 350 ; Beach's Modern Law of Contracts, 
sec. 232, citing Thomplcins v. Dudly, 25 N. Y., 272. 

And this principle will not be affected by the fact that the money is 
to be paid by instalments, if the price is entire for a completed building 
and these instalments are arbitrary and fixed without any regard to the 
value or any distinctive portion of the work done. School T~ustees V. 

Barrett, 27 N.  J .  Law. 
Rut if the contract is divisible and severable; if the price is not entire 

for a completed building, but is payable by instalments, these instal- 
ments being fixed with regard to the value of the; work done, or as cer- 
tain portions of same are finished: in that event, if the structure be de- 
stroyed by inevitable accident, "the builder is entitled to recover for the 
instalments which have been fully earned," but i t  seems that he has no 
claim for a proportional part  of the next instalment which has been 
only partially earned. Brewer V. Tysor, 50 N. C., 173; Beach Modern 
Law, citing Richadson v. Shaw, 1 Mo. B p . ,  234. 

I n  this well-considered case, Laws, J. ,  delivering the opinion, says: 
('The true principle which controls such a case as this is clearly stated 
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in Scldison on Contracts, 452 : 'If the contract price of the building is 
to be paid by instalinents on the completion of certain specified 

(433) portions of the work, each instalment becomes a debt due to the 
builder as the particular portion specified is completed; and if 

the house is destroyed by accident, the employer would be bound to pay 
the instalment then due, but would not be responsible for any interme- 
diate work and labor and materials.' " 

I t  has been further held that where the contract to build a completed 
house is not entire and indivisible, but only a contract to do a part  of the 
work and furnish part of the material, the owner, or some independent 
contractor, having undertaken, or being bound, to do some substantial 
portion of the work: if the structure is destroyed by fire or other inevi- 
table accident, before completion, in such case the parties are relieved 
from further performance, and the contractor is ordinarily allowed to 
recover for what he has done, over and above the amount which may 
have been paid him. Cook 2'. McCabe, 53 Wis., 250; Butte~field v. 
Byron, 153 Mass., 517. 

I n  the cases just pited and others of like import, by the nature of the, 
agreement, both parties contracted with reference only to the one par- 
ticular building, and evidently contemplated its continued existence. On 
its destruction, therefore, both sides are absolved from further obligation 
concerning it. The methods of adjustment in such circumstance are 
not pursued, because the modification of the general rule suggested by 
these cases does not apply to the one we are considering, and the cases 
are only referred to because they are mentioned, and to some extent 
relied on, in the argument in chief of the defendants' counsel. 

I n  the contract before us the stipulations for payment by instalments 
are cleaTly made with reference to distinct portions of the work as it 
progressed; and the contract, therefore, is not entire, but divisible; and 
applying the principles above stated and pertinent to this inquiry, we 

hold that when the walls of the building had reached the second 
(434) story, by the express terms of the instrument the $950 was due 

and owing. This inuch had been earned, and plaintiff had no 
right to recover i t  back, nor any part of i t ;  and the judgment, therefore, 
of $450 entered against defendant, being predicated upon a right to re- 
cover back the payment, is erroneous and must be set aside. 

Nothing is due the defendant, however, by reason of the verdict of the 
jury, to the effect that the walls, as they stood after the fire, were worth 
$500 to plaintiff. This is what the $950 was chiefly paid for;  and being 
greater in  ralee than the walls, nothing is due defendant on that account. 

The $1,000 to be due when the building should be covered has not 
been paid and was newr  earned, and no question about it is iiivolved 
in  this suit. 
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The four notes for $1,,000 each executed and outstanding, and now in 
the hands of the National Bank, were to be paid only after the building 
was completed. They were in no sense a payment, but by the express 
terms of the contract, and by the presumption of the law, they were only 
given in evidence of the obligation, and the mortgage, as security for 
these notes when they matured. 

The amount represented and evidenced by these notes has nwei  been 
earned and was never due by the contract, and the plaintiff is entitled to 
have them, and the mortgage given to secure them, delivered up and can- 
celed. 

True they are in the hands of the bank as collateral for money ad- 
vanced to defendant; but they are held without endorsement and are 
subject to defenses and equities available against the payee. ~ V a y e m  
2'. N c R i m m o n ,  140 N.  C., 640. 

Thc judgment, therefore, as to these notes and the mortgage is correct, 
and the same is affirmed. 

Modified and affirmed. 
Cited:  Steamboat  Co. v. Trar,sportation Co., 166 N. C., 585. 

(435) 
HOLLAND v. RAILROAD. 

(Filed 22 December, 1906.) 

Rai lroacl-FlagrnaniCont~~ibutory  Negligence. 
In  a n  action to recover-damages for the alleged negligent killing of plaintiff's 

intestate from a rear-end collision on a siding, where the evidence 
shows that the intestate was employed by defendant as  flagman, 
and that  i t  was his duty, after his train had taken the siding, to lock 
the switch to the main track and stand near the switch and protect 
i t  and give the necessary signals to approaching trains so as  to  safe- 
guard his own train, and that  he did not perform this duty, and his 
negligence in  this respect was the immediate and sole cause of the 
collision by which he lost his life, the Court did not err  in instructing 
the jury, if they believed the evidence, to find for the defendant. 

ACTIOX by M. EL Holland, administrator of H. L. Holland, against 
Seaboard Air Line Railway Company, heard by illoore, J., and a jury, at  
the September Term, 1906, of XOORE. 

From a judgment of nonsuit, the plaintiff appealed. 

W .  J .  Adarns and Senwell & ~ l f c l v e r  for the plaintiff. 
U. L. &Tpe.nce, J .  D. Show and ~ l h r a y  A l len  for the defendant. 

WALKER, J. The plaintiff brought this action to recover damages for 
the alleged negligent killing of his intestate. The evidence introduced 
by him tended to show that. in  October, 1902, a freight train known as 



I N  T H E  SUPREME COURT. [I43 

Extra 578, which was proceeding southward .from Hamlet, took the 
siding a t  Rockingham, and a short time thereafter a passenger train, 
which was also proceeding southward at  a fast rate of speed, ran upon 
the siding, collided with the caboose, or shanty car, at  the end of the 
freight train, and killed the intestate, H. L. Holland. 

The defeidant's evidence tended to show that the intestate  gas 
(436) employed by the defendant on Extra 578 as flagman, and it was 

his duty, as such, not only to set the switch to the main track and 
lock it, so that trains going south could pass on the main line by the 
switch in safety, but to stand near the switch and protect i t  from outside 
interference and give the necessary signals, until the expected trains 
had passed that point. That the said duty he wholly failed to perfom, 
and his negligence, in  this respect, mas the immediate and sole cause of 
the accident. 

The usual issues as to negligence, contributory negligence, the last 
clear chance and damages were submitted to the jury. At the close of 
the evidence, the Court intimated that it would charge the jury "that if 
they believed the evidence as to the manner in which the. intestate came 
to his death, the pyesumption of negligence which the law raises from the 
fact that one is killed by the collision of trains is rebutted, and they 
should answer the first isshe (as to negligence) 'No,' " and "if they be- 
lieved the evidence relating to the alleged negligence of the plaintiff's in- 
testate, they should answer the second issue (as to contributory negli- 
gence Tes.' " The Court also instructed the jury to answer the third 
issue (as to the last clear chance) "No." 

There is no material difference between the case as now presented and 
the same case as it was when before us at  a former term. Holland v. R. 
R., 137 N. C., 368. But if there is any difference a t  all, it consists only 
in this, that at the former trial the plaintiff introduced the rules of the 
defendant company, showing what was the duty of the intestate with ref- 
erence to the switch and this further difference, that there is in this 
record clear and undisputed proof that the intestate had full knowledge 
of Rule J., which required him, after his train had taken the siding and 

cleared the main track, to stand near the switch and give the sig- 
(437) nals to approaching trains. I t  appears, therefore, from all of the 

testimony, that his duty was to lock the switch to the main track 
and then to stand by and see that the proper signals were given to trains 
moving on that track, so as to safeguard his own train. The evidence, 
if believed, shows that he did not perform this duty, and that in conse- 
quence of his failure to obey the rules, of which he had full knowledge, 
and the instructions of his superior, the conductor, to him when leaving 
Raleigh, the terrible disaster resulted by which he lost his life. 

The very facts we have here, or rather those which the evidence, if 
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believed, tends to establish, are the same upon which this Court ad- 
judged, in the former appeal, that the plaintiff could not recover, be- 
cause his own negligence was the proximate cause of his death, and not 
the negligence of the defendant. We do not perceive any reason for re- 
~ ~ e r s i n g  or modifying that conclusion, and especially should we not do 
so when the case for defendant is, if anything, stronger than it then 
appeared. 

A part? who loses in this Court cannot review its decision by a second 
appeal, as the proper and only way is by a petition to rehear. Kramer v. 
R. R., 128 AT. C., 269; P~etzfelder v. Ins. Co., 123 N.  C., 164; Perry v. 
2.  R., 129 N. C., 334; Wright v. R. R., 138 N. C. 77; Setzer v. Setzer, 
129 N .  C., 297; Jones v. B. R., 131 N. C., 135; Green v. Green, ante, ' 

406. There may perhaps be an exception to this well-settled rule, but if 
so. this case is certainly not within it. 

I n  the former appeal, we said: "811 things considered, the question 
at  last is, Was the situation a safe one, if the intestate had kept the po- 
sition assigned to him by the defendant at  or near the switch, so that . 
h e  could preveht any interference with it and guard against any result- 
ing danger? I f  so, his failure so to act was the proximate cause of his 
death, as i t  was the sole efficient cause. The company had pro- 
vided a perfectly safe method for the management of its train a t  (438) 

\ 

that point. which if adopted would have saved the life of the intes- 
tate. As he alone disregarded it, and the engineer on No. 33 was not re- 
quired to antic2pate this negligence, his untimely death is referred by the 
law to his own fault in leaving his post of duty a t  a critical moment. If 
he did nbt leave the switch open, hut it was chnged by some one else af- 
ter he left his place, or eren by any accident, it could have been readjust- 
ed to the main track by him if he had been there, and No. 33 would have 
passed and not have taken the siding." Holland v. R. R., 137 N. C., 373. 
,4nd again, at  page 374: ('Plaintiff's witness, Conductor Simpson, tes- 
tified that he instructed Holland that morning to change the switch and 
lock it to the main line when he headed in and, in his absence, to look 
out for the safety of the train. There was but one possible thing to do 
after locking the switch to the main line in order to further protect his 
train, which was on the siding, and that was to match the switch and 
see that i t  was not changed by any one else so as to endanger his train., 
The conductor further stated that he instructed him to look after the 
switches in his absence. I f  he had done this the accident would not have 
occurred. There was only one inference to be drawn from the evidence, 
and that was against the plaintiff." 

We can only add to what is there said, that the intestate was the 
sentinel appointed by the defendant to watch and guard the switch and 
forewarn incoming trains of any danger. H e  was the one man to 
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whose keeping h a d  been co~iimit ted the  safety of h i s  comrades i n  t h e  
company's service a n d  of h i s  employer's property, a n d  he mas more  re- 
sponsible f o r  i t  t h a n  a n y  one else. I-le failed i n  t h e  performance of h i s  
d u t y  a t  the  very moment when h i s  obedience to  orders and h i s  vigilance 

were most required to  prevent  t h e  resulting catastrophe. H i s  
(439) flegligence w a s  ever  present and  t h e  efficient and, indeed, doini- 

nan t  cause of h i s  i n j u r y  and  death, reaching to the  effect, and  
therefore proximate to  it. T o  subject the defendant  to a recovery i n  
such a case does not seem to be  equitable, a n d  would certainly contravene 
established principles of law. Plaintiff 's death was  caused, n o t  by t h e  
defendant's negligence, b u t  b y  h i s  own disobedience of instructions. 
Vlzitson v .  W~enn;134 S. C., 8 6 ;  Nicks v. l&lfg. Co., 138 N. C., 319 ; 
8tewnr t  v. Carpet  Co., 138 N. C., 60 ;  Biles I-. B. R., 139 N. C., 532. 

N o  E r r o r .  

Cited: Gerock v. Tel. C., 147 X. C., 11; Boney v. R. R.: 1 5 5  N. C., 
1 1 1 ;  Jackson v. Lumber Co., 158 N. C., 321. 

/ CANNADAY v. RAILROAD. 

(Filed 22 ~ e c e h b e r ,  1906.) 

Contracts-Lez Loci Contractus-Exceptions to Doctrine-Relief Department 
-Acceptance of Benefits, Effect of-Comity. 

1. Matters bearing upon the execution, interpretation and validity of a 
contract are  determined by the law of the place where i t  is made. 

2. The exceptions to this general doctrine are: (1) when the contract 
in question is  contrary to good morals; (2)  when the State of the 
forum, or its citizens, would be injured by its enforcement; ( 3 )  
when the contract violates the positive legislation of the State of 
the forum, and ( 4 )  when i t  violates its public policy. 

3. Where the plaintiff, an employee of the defendant, entered into a contract 
in  South Carolina, pursuant to which he became a member of its 
Relief Department, by which he agreed that the acceptance by him 
of benefits for injuries sustained should operate as  a release and 
satisfaction of all claims against defendant growing out of said 
injuries, and the contract of employment was made in South Carolina, 
and the plaintiff was injured in that  State by defendant's negligence, . 
and accepted and received benefits under the .provisions of the 
contract in said State, and where the courts of South Carolina have 
interpreted the contract as a n  agreement to elect in event of injury 
ei€her to  accept the benefits and release the defendant or waive the 
benefits and sue on the cause of action, and that his election to 
receive the benefits was a release of his cause of action for negligence: 
Held, that  this interpretation is binding upon this Court, and the 
plaintiff, having no cause of action i n  South Carolina, has none in 
this State. 

CLARK, C. J., dissenting. 
338 
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(440) 
ACTION by James A. Cannaday against Atlantic Coast Line 

Railroad Company, heard by Elerguson, J., and a jury, at  the June Term, 
1906, of GUILFORD. 

This was an action for the recovery of damages for personal injury. 
The facts material to the decision of the, appeal were as follows: The 
jury found upon issues submitted to them that the plaintiff was injured 
by the negligence of the defendant, and that he did not, by his .own negli- 
gence, contribute thereto. By may of further defense, defendant alleged 
that prior to his employment, plaintiff entered into a contract pursuant 
to which he became a member of the Relief Department, an organization 
formed by the several companies constituting the Atlantic Coast Line 
Railroad Company for the purpose of establishing and managing a fund 
for the payment of definite amounts to the employes contributing there- 
to, entitling thelm when disabled by accident or sickness, or their families 
in case of death, to certain amounts, the basis of which was fixed in said 
contracts. The said contract is set out in full, and among other pro- 
visions, contains the following: "I also agree that, in  consideration of 
the amounts paid and to be paid by said company for the maintenance 
of said Relief Department, and of the guarantee by said company of the 
payment of said benefits, the acceptance by me of benefits for injury 
shall operate as a release and satisfaction of all claims against said - 
company, and all other companies associated therewith in the ad- 
ministration of their Relief Department, for damages arising (441) 
from or growing out of said injury; and fukher, in  the event of 
my death, no part of said death benefit or unpaid disability benefit shall 
be due or payable unless and until good and sufficient releases shall be 
delivered to the superintendent of said Relief Department of all claims 
against said Relief Department, as well as against said company, and all 
other commnies associated therewith as aforesaid. arising from or - 
growing out of my death, said release having been duly executed by all 
who might legally assert such claims; and further, if any suit shall be 
brought against said company or any other company associated there- 
with as aforesaid, for damages arising'from or growing out of injury 
or death occurring to me, the benefits otherwise payable, and all obliga- 
tions of said Relief Department and of said company created by my 
membership in said Relief Fund, shall thereupon be forfeited without 
any dcclar&n or, other act by said Relief Department or said com- 
pany." I t  was further alleged that after the injuries sustained, plaintiff 
received benefits pursuant to the said contract, evidence ofswhich was set 

'out in the record. Upon this defense, the following issues were submitted 
to and found by the jury: 

"Was the plaintiff, at the time of his alleged injury, a member of the 
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Relief Department of the Atlantic' Coast Line Railroad Company in 
South Carolina, and did he 'agree to be bound by the rules and regula- 
tions of said Belief Department? Ans. Yes." 

"Did the plaihtiff, after his injury, and before the bringing of this 
action, accept and receive benefits from said Relief Department for said 
injury? Sns .  Yes." 

I t  is admitied that the contract of employment was made in South 
Carolina, and that the contract, by which plaintiff became a member of 

the Relief Department, was also made in said State. That the 
(442) service into which plaintifl entered was "as engineer to run an 

engine and train of cars from Florence in said State to Augusta 
in the State of Georgia." That the injury for which the action is 
brought occurred in the State of South Carolina, and that the acceptance 
of benefits under the provisions of the contract as found by the jury 
was in said State. There was judgment for plaintiff upon the verdict, 
and defendant appealed. 

2. V .  Taylor and E. J. Justice for the plaintiff. 
Rose & Xon and King & Kimball for the defendant. 

CORNOR, J., after stating the case: It is settled that "Matters bearing 
upon the execution, interpretation and validity of a contract are deter- 
mined by the law of the place where it is made." Xcudder v. Bank, 19 
U. S., 406. "The interpretation of a contract and the rights and obli- 
gations under it, of the parties thereto, are to be determined in accord- 
ance with the proper law of the contract. Prima facie the proper law of 
the contract is to be presumed to be the law of the country where it is 
made." Dicey Conft. Law, 563. Bowen, L. J., in Jacobs v. Credit 
Lyonnais, 12 Q. B., 589, says: "It is generally agreed that the law of 
the place where the contract is made is prima facie that which the par- 
ties intended, or ought to be presumed to have adopted, as the footing 
upon which they dealt, and that such law ought, therefore, to prevail in 
the absence of circumstances indicating a different intention.'' 9 Cyc., 
667. 

The principle is illustrated in B~idger v. R. R., 27 S. C., 456 ( 1 3  
,4m. St., 653) .  The action was for injuries alleged to have been sus- 
tained in North Carolina by the negligence of defendant. The defense . 
of contributory negligence being pleaded, the question was whether, as 
held by the courts of this State, the age of the plaintiff precluded the 

defenddnt from relying upon it, and the decision of this question 
(443)  was made to depend upon the decisions of the courts in North 

Carolina. Simpson, C. J., said : "The injury was inflicted there, 
and if the parties had remained in that State and brought action there, 
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they would have been compelled to stand or fall by the law there. And 
we cannot see, upon principle, how stepping over the line could give the 
plaintiff a new and altogether enlarged cause of action-in fact, a cause 
of action which he did not have before, and, therefore, which he could 
not have enforced in the tribunals having jurisdiction of the matter at  its 
origin. 'x * * I n  such case, the plaintiff having no cause of action 
in  North Carolina, where the injury was inflicted, he could have none 
here." 

The principle has been recognized and enforced by this Court in Wat- 
son v. Orr ,  1 4  N. C., 6 6 1 ;  Anderson  v. Doalc, 32 N. C., 2 9 5 ;  Williamsc. 
C a w ,  SO N .  C., 2 9 4 ;  Hancock  v. T e l .  Co., 137 K. C., 4 9 7 ;  H a l l  o. T e l .  
Co., 139 N .  C., 369. 

The exceptions to the general rule are thus stated by Mr. Lawson, the 
editor of the excellent and exhaustive article on "Contracts," in 9 Cyc., 
6 7 4 :  "The general doctrine that a contract, valid when it is made, is 
valid also in  the courts of any other country or State, when i t  is sought 
to be enforced, even though had it been in the latter country or State, it 
would be illegal and hence unenforcible, is subject to several exceptions : 

. ( 1 )  When the contract in question is contrary to good morals; ( 2 )  
when the State of the forum, or its citizens, mould be injured by the en- 
forcement by its courts of contracts of the kind in question; ( 3 )  when 
the contract violates the positive:legislation of the State of the forum, 
that is, is contrary to its Constitution or statutes, and (4) when the con- 
tract violates the public policy of the State of the forum. These excep- 
tions are grounded on the principle that the rule of comity is not a right 
of any State or country, but is permitted and accepted by all civilized 
communities from mutual interest and convenience, and from a 
sense of the inconvenience which would otherwise result, and ( 4 4 4 )  
from moral necessity to do justice in order that justice may be 
done in return.'' Note 49 : Gooch v. Pat!cett ,  122 N. C., 270 (39  L. R. 
A, 835) .  

We are thus brought to a consideration of the question whether the 
courts of South Carolina have interpreted the contract and passed upon 
the effect, upon his cause of action, of the election made by the plaintiff 
to accept benefits from the Relief Department by reason of his injuries. 
This inquiry invites an examination of two questions: First, does the 
contract, as interpreted by the courts of South Carolina, undertake to 
release the defendant in advance from all claim or demand for injury 
sustained by reason of its negligence? Or, second, is i t  an agreement to 
elect, in, the event of such injury, either to accept the benefits provided 
by the contract and release the company, or waive the benefit and sue . 
on the cause of action? I f  the first be the proper interpretation of the 
contract, the question would drise whether i t  is not within one of the ex- 

341 
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ceptions to the general rule of comity as stated by Mr. Lawson. I f  the 
second is the correct view, no such question can arise. The answer, of 
course, is dependent not upon the interpretation which we would put 
upon it, but what interpretation the courts of South Carolina have put 
upon the cohtract. 

The defendant relies upon Johnson V. A. R., 55 S. C., 152 (44 L. R. 
.I., 645). The plaintiff insists that, by reason of the course which that 
case took in the courts of South Carolina, the final result did not "be- 
come the law of the State, but merely of that case." This contention 

it necessary for us to notice the 'history of the case. 
The action mas brought by the plaintiff, an employee, for the purpose 

of recovering damages for injuries sustained by the alleged negligence of 
the defendant. I n  addition to denial of liability on the alleged 

(445) cause of action, the defendant by may of special defense set up a 
contract in all respe'cts as the one before us, alleging the receipt of 

benefits under it and release from all claim or demand for damages. The 
plaintiff demurred orally to the ('second affirnlative defense," assigning as 
grounds of demurrer that the contract set out therein "was contrary to 
law and against public policy, and a release thereunder cannot be pleaded 
as a defense to an action for damages caused by the defendant's negli- 
gence." The denmrrer was overruled by Judge Watts, Circuit Judge, 
who ,..aid: "There is no question in my mind that a contract of this 
kind, whereby a railroad company attempts to relieve itself of any li- 
ability on account of negligence, is contrary to public policy, and when 
the party eriters into the contract beforehand, he would not be estopped 
from bringing his action for damages against the railroad company. It 
seems in this case that the plaintiff had entered into that agreement, re- 
lieving the railroad company, before he was injured. After he was in- 
jured, he was put to his election as to whether he mould sue the company 
or go ahead and carry* out the contract, and receive the benefits of that 
contract. I t  seems to me that the decision in the case of Price V. Rail- 
road Po, would control in this case, and I think the plaintiff, having 
elected to receive the benefits under that contract, is now estopped from 
bringing his action against the railroad company." The basis of his 
Honor's judgment overruling the demurrer becomes material because of 
the subsequent course which the case took. The plaintiff appealed, stat- 
ing five separate exceptions to the judgment. I t  is not necessary to set 
them out here. The Supreme Court of South Carolina consists of a 
Chief Justice and three Associates. To provide for the contingency 

t arising when, upon appeal, the Justices were equally divided in opinion, 
it is declared by section 12, Article V, of the Constitution, that the con- 

currence of three of the Justices shall be necessary to a reversal of 
(446) the judgment below. Provision is made for the decision in such 
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contingency when a constitutional question is involved, by which 
the Circuit Judges are called to the assistance of the Justices in the de- 
cision of such question. I n  Johnson's case, supra, the Justices were 
equally divided. Mr. Justice Pope, writing an opinion concurred in  by 
X r .  Justice Gary, for re~~ersa l  of the judgment. Chief Justice M c l v e ~ ,  
writing an opinion referred to as "dissenting," concurred in by Nr. Jus- 
tice Jones, for affirming. 

I n  this condition of the case it is held by a unanimous Court in Plor- 
ence v. Berry, 62 S. C., 469, that when "a judgment is affirmed by a di- 
vided Court, such a judgment must be regarded as a judgment of the 
Supreme Court, and as such is binding authority in all subsequent cases, 
until i t  is overruled by competent authority." I n  view of the rule of 
comity, therefore, the interpretation and ~ a l i d i t y  of the contract must 
be treated by us as settled by the courts of South Carolina. The prin- 
ciple announced by Simpson, C. J., in  Bridge?. v. R. R., supra-, applies 
with peculiar force. The plaintiff had no cause of action in South 
Carolina, and therefore has none here. Merely cro~sing the State line 
cannot enlarge or give a cause of action which he did not have in the 
State when he came. Every fact and circumstance affecting the cause 
of action occurred in South Carolina. 

This is conclusive of the appeal unless, as contended by the plaintiff's 
counsel, the form of the pleading presents the question whether the de- 
fendant is seeking to use, not as a shield, but as a weapon, a contract 
whieh violates the settled policy of this State, or is prohibited by our 
Employer's Liability Act. Revisal, see. 2646. The plaintiff's view is 
that he has established by the verdict of the jury a cause of action for an 
injury sustained by reason of the defendant's negligence, upon tvhich 
he would recover but for the aftinnative defense, relied on by the 
defendant, which, being executor, this Court is asked to specifi- (447) 
cally enforce. That, in  respect to the contract, the defendant is 
the actor demanding affirmative relief. We do not concur in this view. 
Whatever may have been the character of the contract prior to the ex- 
ecution of the release by the plaintiff, by that act the cause of action was 
released for all legal and practical purposes, and e~tiiiguished. 

I n  the courts of South Carolina the defendant pleads release by may 
of affirmative defense, and not as a counterclaim or cross-action. I t  is 
as if i t  had pleaded payment or accord and satisfaction, by which it avers 
that the plaintiff had at the time of bringing the suit no cause of action. 
This yas  the status of the matter in South Carolina, and i t  is in no re- 
spect different here. Did the Court in South Carolina enforce the orig- 
inal contract, holding i t  not to be against public policy, or did i t  so in- 
terpret i t  that no release of a cause of action for negligence was affected 
by the contract, but that the release executed after the injury, in con- 
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sideration of benefits received, operated to extinguish the cause of 
action ? 

While there is apparently some divergence of view between the learned 
Justices who wrote opinions in Jolznson's case, the prevailing opinion by 
the then Chief Justice, although called in  the reports of the case "dis- 
senting,:," clearly indicates that the decision, following the language used . 
by Judge Watts, is put upon the interpretation of the contract. The 
Chief Justice says: "In the outset I desire to say what would seem to 
be needless, but for the fact that it appears tq have been thought neces- 
sary to expend much time and labor upon the point, that I do not sup- 
pose any one doubts that a contract, whereby a railroad corporation or 
any other common carrier undertakes to secure immunity from liability 

for damages resulting from the negligence of the carrier or any of 
(448) its servants or agents, is contrary to public policy, and therefore 

void. But the question here is ~ ~ h e t h e r  the contracf; or arrange- 
ments set up in the affirmative defense is a contract for immunity from 
damages. I do not think it can be so regarded, for, on the contrary, the 
very terms of the contract necessarily assumed that the defendants is 
liable. and the whole scope and effect of the contract is to fix the nzeas- 
ure of such liability and the manner in which such liability shall be 
satisfied." The learned Chief Justice proceeds to quote from a case de- 
cided by the Supreme Court of Pennsylvania, "He is not agreeing to ex- 
empt the company from liability for negligence, but accepting compen- 
sation for an injury already caused thereby." Johnson 2). R. R., 163 Pa. 
St., 127. H e  then proceeds to analyze the terms of the contract,, setting 
forth clearly and forcibly his interpretation of it. 

We'have no doubt that the decision is based upon two propositions: 
(1) That a contract made in advance to exempt a railroad company 
from liability for its'negligence is contrary to ~ u b l i c  policy and void. I t  
is so, independent of the constitutional provision in South Carolina, or 
our statute, which is in almost the same terms. Barrill c .  R. R., 135 
N. C., 601. (2)  That the contract as interpreted by the Court does not 
hare that effect. The case was heard before the special tribunal pro- 
vided by the Constitution of South Carolina upon the suggestion that 
a constitutional question was involved, By a per c~rriarn opinion, the 
judgnlent was affirmed for the reason that no constitutional question was 
presented. This view relier-es us from considering the other branch of 
the cmtroversy. 

I t  is conceded that the court's which h a w  passed upon this form of 
contract have almost unifolmly sustained it, upon the ground stated by 
,Jzidge Xclver. 

I n  deciding this appeal, we do not express any opinion upon 
(449)  the .question, except to say that lye fully concur in the opiniou 
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that a contract to exempt a railroad company from liability for 
negligence is  void. We have uniformly and frequently so held. The 
question as to the interpretation of this contract, when, if ever, presented 
to this Court in a manner making it our duty to pass upon it, will be ap- 
proached as an open question. We are informed that the question has 
been removed from the sphere of litigation by legislation in South Caro- 
lina. By the Act of Congress, the contract or acceptance of benefits 
under i t  is declared not to be a bar to an action for damages. It may not 
be improper to say that the contract does not commend itself to our 
judgment. I n  this case it appears that the plaintiff paid into the Relief 
Department $72 and received by way of benefits $68. 

We must in obedience to the well-settled law of comity declare that the 
plaintiff, having no cause of action in South Carolina, has none in this 
forum. The judgment must be reversed, and judgment upan the verdict 
be entered for the defendant. 

Reversed. 

CLARK, C. J., dissenting: I t  is established by the verdict in this case 
that the defendant was guilty of negligence in allowing a collision of 
two trains in South Carolina, resulting in injuries to plaintiff causing 
damages to him to the amount of $1,800, and that he was not guilty o'f 
contributory negligence. There is no exception calling in question the 
corrcctness of the trial in these respects. The defendant relies upon a 
discharge or release by reason of benefits received from the "Atlantic 
Coast Line Relief Department." 

When the action is upon contract made or a tort committed in another 
State, the laws of that State must be taken into consideration in  
passing upon the diability of the defendant. But when liability (450) 
is established without question, as in this case, the matter of a 
discharge, whether by payment, release or statute of limitations, is gov- 
erned by the lez fori,  the law of the place where the case is tried and 
where such defense is to be allowed or disallowed. I f  a contract made 
in Noyth Carolina, on which the statute of limitations i,s three years, is 
sued on in New York, where the, limitation upon that class of contracts 
is six years, the defense is governed by the latter limitation, and vice 
versa, when a suit is brought in this State on a cause of action accruing 
in New York. I n  the same way, if the plea of payment or release is one 
which cannot be sustained in good conscience or is against the public 
policy of the State where the case is tried, the courts thereof will not 
hold it a valid defense to defeat a valid liability which the defendant has 
incurred elsewhere. 

The release here set up is by virtue of a transaction by which the 
plaintiff, who has paid in $72, has received back $68, and the defendant 
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is insisting that that is a release of a liability for $1,800 damages legally 
ascertained, which the plaintiff has sustained by the wrongful act of the 
defendant. Such a defense is not good in  foro consc ien tk ,  and in that 
matter the courts here are  to be governed by their own rules'of equity. 
There has been no considerati~n for the release, and such being the caw, 
the Judge properly entered judgment in  favor of the plaintiff upon the 
verdict. 

It is strenuously argued by the able and learned counsel for the plain- 
tiff that the "Atlantic Coast Line Relief Department" is an ingeniously 
devised plan to cause the employees of that company, at  their own ex- 
pense and by means of deductions from their wages, to insure the rail- 
road company from liability for injuries sustained in its service, not- 
withstanding the provisions of t,he Fellow-servant Act, now Revisal, 

2646. . I t  is not necessary to go into that matter, as it is apparent 
(451) that there was no consideration for the ielease here set up. But 

the act in question affects a most meritorious class of our citizens, 
engaged in  hazardous quasi-public service. They are deeply and vitally 
interested that judicial construction shall in  nowise impair the just pro- 
tection afforded them by that section, and. especially by the last para- 
graph thereof: "Any contract or agreement, expressed or implied, made 
by any employee of such 'company to waive the benefit of this section, 
shall be null and void." 

Cited:  ,Tohnson v. Tel. Co., 144 N .  C., 412; T47illiamson v. Tel .  Co., 
151 N .  C., 229; Ruwus v. Whitcolter, 158 N.  C., 385; P e n n  v. Te l .  Co., 
159 N ,  C., 314; Pashion Co. v. Grant ,  165 N .  C., 456; Smith v. Express 
Co., 166 N. C., 158. 

HICKORY v. RAILROAD. 

(Filed 22 December, 1906.) 

Nuisances-Injunctions-Freight Depot-Gates. 

1. An injunction will be denied in advance of the creation of an alleged 
nuisance when the act complained of may or may not become a 
nuisance according to circumstances, or when the injury apprehended 
is doubtful, contingent or eventual merely. 

2. x decree of the Superior Court enjoining defendant from enlarging 
its freight depot upon a finding by a jury that such enlargement 
will constitute a public nuisance, will be modified so as to permit 
defendant to remedy and guard against any possible danger to 
persons crossing its tracks by erecting suitable gates across the street 
and by providing a gateman. 

CLARK, C.  J., dissenting. 

THIS is a petition by the defendant to rehear this case, reported in 141 
N. C., 716. 
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W .  B. Rodman for the petitioner. 
Self & Whitener and T.  N .  Hufham, contra. 

BROWN, J. This case is reported 141 N. C., 716. Upon careful con- 
sideration of the petition to rehear the same, we are of opinion that the 
decree of the Superior Court should be modified. The action was 
brought to enjoin $,he defendant from erecting an addition of (452) 
seventy feet to its freight warehouse on its property in the city 
of Hickory, upon the ground, as indicated by the pleadings and plain- 
tiff's evidence, that i t  would create a public nuisance by obstructing the 
view along the railroad tracks and thereby make it dangerous for persons 
to cross defendant's tracks at Marshall Street. The following is the ma- 
terial issue submitted to the jury: "Will the enlargement of defendant's 
present freight depot by an extension on the eastern side thereof consti- 
tute a public imisance? Answer: Yes." 

When the fact of nuisance is established by the verdict of a jury, the 
ordinary judgment is that the defendant be required to abate it. I t  is 
not always that the "far-reaching arm of the chancellor"-the writ of 
injunction-will be extended even then. The general rule is that an 
injunction will be denied in advance of the creation of an alleged 
nuisance when the act complained of may or may not become a nuisance . 
according to circumstances, or when the injury apprehended is doubtful, 
contingent or eventual merely. That is the universal law in all the 
courts in this country. See 2 1  A. and E. Encyc. Lam (2d Ed.),  
705, where the cases are collected from all the States. Mr. High also 
states the law to be without a discordant note, that when the injury 
complained of is not an existing nuisance pPr se, but may or may not 
become so according to circumstances, and when i t  is uncertain, "or 
productive of'only possible injury," equity will not interfere. I n  sup- 
port of that he cites thirty-odd eases, two being from this State. All the 
decisions in this Court support the rule referred to. Simpson v. Justice, 
43 N. C.. 115;  Barnes v. Calhoun, 37 N. C., 199; Wilder v. Strickland, 
55 N.  C., 386: Ellison v. Commissioners, 58 N.  C., 57;  Walton v. Milk, 
86 N. C., 280; Dorsey I ) .  -4llen, 85 N.  C., 358. I n  the latter case Chief 
Justice Smith says: "While it is trne that a business lawful in  
itself may become so obnoxious to fieighboring dwellings as to (453) 
render their enjoyment uncomfortable, whether by smoke, noxious 
and offensile odors, noise, or othenvise, and justify the protecting arm 
of the law, yet there must be the ascertained and not probable effects 
apprehended. When the anticipated injury is contingent and possible 
only, or the public benefit preponderates over the private inconvenience, 
the Court will refrain from interfering." 

In Bornes v. Calhoun, supra, an action to restrain the erection of a 
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mill, Gaston, J.,'says : "But it ( a  court of equity) will only act in a case 
of necessity when the act sought to be prevented is not merely probable, 
but undoubted, an'd i t  will be particularly cautious thus to interfere 
when the apprehended mischief is to follow from such establishments 
and erections as have a tendency to promote the public converrience." 

Mr. High, in  his work on Injunctions, also says: "When an injunc- 
tion is asked to restrain the construction of works of such a nature that 
it is impossible for the Court to'lmow until they are completed and in 
operation whether they will or will not constitute a nuisance, the writ 
will be refused in the first instance." Secs. 488 and 489, note 1. 

I t  seems to us that Mr. Elliott has given us the true and just rule 
which should guide us in the disposition of this case, fa i r  to plaintiff and 
defendant alike. R e  says: "Where a street is laid out across the right 
of way of a railway company at a point where the company has only 
one track, no question can justly arise as to the impairment of the com- 
pany's franchise by such taking, for under such circumstances both the 
use as a highway and the use as a railroad can stand together, and do 
not interiere with each other." Elliott on Railroads, see. 1104. 

The extension of defendant's warehouse and the safe use of 
(454) Marshall Street can easily coexist. The defendant can readily 

construct gates across the street for the protection of persons 
crossing the tracks from injury by its trains. There is  no evidence that 
the defendant will not do this, and it can be compelled to do so by this 
Court by order in this case. This Court can direct a mandatory injunc- 
tion compelling defendant to establish such gates and provide such gate- 
men as are usual at  much-frequented crossings, or it can direct that the 
defendant be enjoined from building the extension until i t  does erect 
such gates. I t  must be admitted that this will afford the most perfect 
relief, and that conditions would be much safer than thiy now are or 
ever have been since the street was opened. 

We must take it as true that the record discloses the only purpose for 
which the suit is brought, viz., to lessen the danger to passers and traffic 
along Marshall Street. The modification of the decree affords the most 
perfect safety possible. I t  i3 a method of safety universal in this coun- 
try. We have a direct authority id this State for such an order. Hyatt 
v. Myers, 71 N. C., 273. I n  that case the nuisance complained of was 
a steam-mill across the street from plaintiff's residence. The fact of an 
existing nuisance was established by a jury. The Court, notwithstand- 
ing the verdict, declined to enjoin the defendant, but directed him, of its 
own motion, to raise his smokestack twenty feet and to attach spark- 
arresters thereto, or otherwise to abate the nuisance. So, if defendant's 
freight station was already extended, and an existing nuisance and 
danger as alleged, and the fact so found, the defendant should be allowed 
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to abate the nuisance by establishing protecting gates. I t  cannot abate 
it now, because i t  does not exist. 

I n  Hyatt v. Myers ,  73 N. C., 233, Chief Justice Pearson states the 
law to be that, even after a verdict establishing nuisance, equity 
mill not necessarily enjoin. The application of that remedy will (455) 
always depend upon cikumstances, the chief of which is, "Can the 
trouble be otherwise remedied?" This case is cited and affirmed in 
Baown v. R. R., 83 N. C., 130, by Judge  Dillard, who holds in substance 
that equity will not enjoin, even after verdict establishing it, unless the 
nuisance is irreparable, or one "which cannot be otherwise relieved 
agaihst." To the same effect is Story Eq., see. 925; Adams Eq., 211; 
3 Daniel Chancery, 1587. I n  Sirnpson v. Justice, 43 N.  C., 120, 
Chie f  Justice Pearson says that the jurisdiction of courts of equity to 
interfere by injunction in cases.of this kind should be exercised "spar- 
ingly and with great caution." "There is," says that eminent Judge, 
'(an obvious difference between a thing which is a nuisance itself, and 
one which may or may not be a nuisance according to the manner in 
which i t  is used." 

We, therefore, think it proper to direct a modification of the decree of 
the Superior Court so as to permit the defendant to remedy and guard 
against any possible danger to persons crossing its tracks a t  Marshall 
Street by erecting suitable gates or barriers on its right of way across 
said street, and to provide a gateman, as is usual and customary at  all 
dangerous and much-frequented railroad crossings in cities and towns. 
Said structure shall be such as is reasonably sufficient to afford protec- 
tion to persons using said crossing from injury by passing trains and to 
be maintained by the defendant. 

Upon presenting its petition to the Superior Court and satisfying the 
Judge thereof that defendant has fully complied with the decree as modi- 
fied and amended, the perpetual injunction enjoining defendant from 
extending and enlarging its freight depot shall be vacated. 

As to the other contention of defendant relating to the title to certain 
land, we will add nothing to what is said in the opinion at  the 
last term. We, generally, affirm the judgment subject to the (456) 
modification made. 

Let the costs of this rehearing be equally divided between plaintiff 
and defendant. 

Former Decree Modified. 

CLARK, C. J., dissenting. This is a petition to rehear this case, which 
was finally decided 341 N. C., 716, by a unanimous Court. I t  has twice 
before been before the Court, 137 N. C., 189, and 138 N. C., 311. 

When the depot was put up in Hickory in 1859, nearly half a century 
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ago, it was located in the yoods. Now it is a growing, thriving town. 
The people there have not asked for the removal of the passenger station, 

. nor in  this action even that the freight depot now there should be re- 
moved; but they first asked the defendant for additional freight facili- 
ties. This not being granted, t.hey applied to the Corporation Commis- 
sion,' who three years ago, in December, 1903, ordered additional freight 
warehouse room. Instead of putting this additional freight warehouse 
out in the edge of town, as is usual, where the many tracks and shifting 
requirements could be provided for, the defendant insisted on enlarging 
the freight warehouse in  the center of the growipg town, with the evident 
remit of greater interference with the transit of people and traffic from 
one side of the town to the other by long strings of box-cars and the nec- 
essary shifting and moving thereof and the imminent danger to the lives 
and limbs of the citizens in traveling along their own streets, going across 
the tracks. Among instances of such results where the railroad has per- 
sisted in keeping its freight tracks within the populous part of the town 
is Wilson V .  R. R., 142 N. C., 346. 

The passenger station is not so objectionable in  the heart of the town, 
for those trains are very short (compared with the length of 

(457) freight trains), make short stops, and pay some attention to a 
schedule-and do not cut out and leave cars, and transfer them 

(for I-lickory is a junction point with another railroad), as is necessary 
with freight trains mhich come a t  any hour, day or night, remain an 
unconscionable time, and are moved back and forward to the greatest 
danger of the lives and limbs of citizens passing from one. side of the 
town to the other. 

The defendant's counsel have argued this case as if the addition of 
seventy feet to the warehouse, with the additional obstruction to the view 
of those passing across the track, was the whole of the evil sought to be 
prevented. The Corporation Commission having three years ago or- 
dered additional facilities (an order which the defendant must some day 
comply with in spite of all the delays incident to this protracted proceed- 
ing), if these additional facilifies are given by making this addition of 
seventy feet to the freight station now in the heart of the town, the result 
d l  be a permanent and every year greater increase in the number of 
freight trains, standing for unlimited tinie, upon the tracks and side- 
tracks i n  the very center and heart of the town, moving and shifting, 
cutting out and putting in freight cars, severing one-half of the town 
from intercourse with the other, except at  inznlinent and deadly peril of 
life and limb. 

The affidavit for the injunction in this case alleges the above facts, .and 
that if the proposed addition to the warehouse is not enjoinea the per- 
sons using said streets cro?sing the tracks ('will have 110 means of ascer- 
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taining when they can cross the tracks of the defendant oaer said streefs, 
and will use the same in constant menace of loss o f  both life and prop- 
arty,  and the situation so created will become a veritable death-trap, 
and that such building and platform will constitute a public nuisance 
of the n-orst kind," and if permitted to be erected and maintained mill 
expose the plaintiff to numerous, repeated, and expensive actions 
for injuries to persons using said streets. The eoniplaint reit- (458) 
erates this allegation, and avers that "the defendant operates a 
large number of local and through freight trains in said city, which 
trains are run a t  all hours of the day and night; that said trains are 
almost constantly and for long periods of time shifting and running 
backward and forward upon the tracks of defendant adjacent to said 
freight depot, and that persons about said passenger depot or engaged 
in loading oy unloading freight are exposed to constant inconvenience 
and great peril by reason of the danger of their being run down by said 
trains to the injury of themselves and the destruction of their property; 
and the space between the defendant's trac,ks and its freight depot is 
so narrow, confined and inadequate that i t  is utterly impossible for ship- 
pers or receivers of freight to gain access to said freight depot without 
endangering themselves and their property," and that the above stated 
frequent shifting and nioving of +eight, trains (which will not only 
continue, but be increased if the additional freight facilities ordered by 
the Corporation Cominission are given by adding to the present freight 
warehouse in  the heart of the city) are a constant menace to the lives of 
those going to the passenger depot or crossing the track, the long line of 
freight cars, besides the additional length of the ~varehouse, cutting off 
the view of approaching trains. 

There was ample evidence to support the abore state: of facts, which 
would be almost a matter of common knowledge, upon proof of the loca- 
tion and attending circumstances, for the streets and railroad tracks 
cross upon the same grade. 

The plaintiff offered proof of many tragedie; that have occurred at 
that spot by reason of above matters, but was stopped by objection from 
the defendant. 

The Judge charged the jury: "A nuisance like the one complained 
of is the maintenance of a conditidn which seriously interferes 
with and interrupts the use of a street or the streets of a town, (459) 
which are in  general use and necesrary for the convenience of the 
citizens and for the business in respect of travel or course of business 
either by obstructing the streets for an unreasonable proportion of the 
time, or by having it so that travelers along said street or streets, which 
cross the railroad at  public crossings, calanot, by the exercise of reason- 
able, ordinary care, with safety pass over such crossings. But if the con- 
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dition merely gives inconvenience to the public, or causes some delay 
in their movement, which is incident to the operation of the railroad, this 
does not constitute a nuisance. I.f the jury shall find that the building 
the proposed extension on the east end of the freight warehouse of sev- 

. enty feet will so. change the condition in respect to Uarshall Street cross- 
ing that it mill not be reasonably safe for persons exercising reasonable . 
care, that will be a nuisance, and the jury should answer the fourth 
issue 'Yes., " The jury so found. 

The defendant cannot complain of this charge. I f  the proposed ad- 
dition to the warehouse at that 3pot will increase the danger to the citi- 
zens. by the retention and increase of the freight trains shifting or halted, 
on the track as well as by the added obstruction of the view, the court of 
equity must restrain the commission of the threatened act. 

Railroads are chartered primarily for the public benefit and conveni- 
ence. The emoluments and enrichment of their omrners are secondary in 
law, though, of course, the primary object with those who promote and 
operate these quasi-public c~~pora t ions .  I t  is now well settled that their 
rates and management are matters of public investigation, regulation 
and control. They must exercise the public franchises granted them to 
further and advance the public welfare. ,4t last term, 141 N. C., 721, 
wa intimated the opinion that when the defendant erected the additional 

freight facilities required by the order of the Corporation Com- 
(460) mission at  some more suitable and less dangerous locality, it 

should remove all their freight business to that point. 
"Legislative authority to a railroad company to bring its tracks within 

municipal limits does not confer authority to maintain a nuisance." 
R. R. v. Baptist Church, 108 U. S., 317, which has been quoted and 
followed, Thomason v. R. R., 142 N. C., 300. The right to operate its 
trains through Hickory does not give it the right to unnecessarily imperil 
the lives of citizens of the town by shifting and moving its freight trains 
at  a frequented center when this can be done without loss a t  a more suit- 
able point. Sic utere ~ U O  u t  alienos non laedas. The erection of gates 
is not suggested by either party, and will be only a less public nuisance 
than the present situation. They mill obstruct the use of the streets 
more and more as population increases, and injuries will occur, especially 
a t  night, for they will not be, always carefully guarded. 

As to the other point presented in the rehearing, i t  is immaterial to 
the decision of this case and the injunction which is the object of it, 
whether the defendant owns 100 feet on each side of the track or 400 feet 
width at this point. 

The proposed extension of the warehouse is up and down the track, 
and cannot be affected by that question in the least. I f  the defendant 
owned 400 feet it could not use i t  for other purposes than as at  present. 
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While adhering to the correctness of the result reached on that point in 
the decision rendered more than two years ago, 137 N. C., 203, and twice 
reiterated since, it may be well to recall that the defendant itself took the 
same view, and, as stated 137 N. C., a t  p. 203, the record shows that 
('the defendant in open Court agreed that i t  did not claim any part of 
the land described in the deed 'and plats, except the main track and 100 
feet on each side from the center of the track, and that it stood 
ready to have it so decreed by order of the Court." I n  so doing, (461: 
the defendant only agreed to what was its valid claim. 

Cited: Beck L.. R. R., 146 K. C., 457; Chewy v. Williams, 147 N. C., 
457; LitLle v .  Lenoir, 151 IT. C., 418; Crnwfoid v. J fa r ion .  154 N. C., 
76; Rerger 1 ~ .  Smith, 160 N. C., 215. 

DUCKWORTH v. MULL. 

(Filed 22 December, 1906.)  

Torts-Jurisdiction of Justice-"Property i n  Controversy." 

1.  I n  a n  action begun before a justice of the peace in which the  plaintiff 
made demand i n  the sum of $50 for damages done to his property 
and premises by defendant in  depositing the carcass of a dead 
horse near the lands of tlie plaintiff, whereby the comfort and 
enjoyment of his home were impaired and a nuisance committed to 
his premises, the Superior Court, on appeal, erred in  dismissing 
the action for want of jurisdiction in  the justice. 

2. Art. IV, see. 27, of the Cqnstitution, and Revisal, sec. 1420, (enacted 
to carry out this provision), which provides that  "justices of the 
peace shall have concurrent jurisdiction of civil actions not founded 
on contract wherein the value of the property in  controversy does 
not exceed $50," comprehend all actions ex delicto, the term "property 
in controversy" meaning the value of the injury complained of 
and involved in the litigation, and where a p1aintiff;in good faith, 
states or limits his demand in actions of this character a t  fifty dollars 
or less, the justice has jurisdiction concurrent with the Superior 
Court to hear and determine the matter. 

WALKER and CONKOR, JJ., dissenting. 

ACTION by Frank Duckworth against F. R. Mull, heard on appeal 
from a justice of the peace by 0.  H. Allen, J., and a jury, a t  the June 
Term, 1906, of BURKE. 

The plaintiff made demand in the sum of fifty dollars ($50) for dam- 
ilge done to his property and premises by defendant in depositing the 
carcass of a dead horse near the lands of the plaintiff, whereby th'e 
comfort and enjoyment of his home were impaired and a nuisance com- 
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(462) mitted to his premises by the filth and stench arising and flowinq 
therefrom. 

There was evidence on the part of the plaintiff tending to show that 
the defendant, on 22 June, 1904, had placed in a gully above his (plain- 
tiff's) spring and premises, the carcass of a horse; that the point where 
the same was deposited was only some fifty yards above the head of a 
branch which ran within ten steps of plaintiff's spring, and that when it 
rained, the water wouId run down the gulley from the carcass from the 
head of the branch and on down past the spring. 

There was evidence tending to show further that the plaintiff suffered 
great annoyance and discomfort from the stench arising from said car- 
cass; that it could be noticed distinctly 300 yards below the premises and 
spring of the plaintiff, and in the field above his house; that his stock re- 
fused to drink in the branch at his watering-place; that the buzzards sat 
in the trees and around the spring, and that he was forced to get water 
at  another place; that plaintiff, prior to the beginning of this action, 
went to defendant and asked him to cover up or remove the carcass, 
but defendant refused to do so. 

At  the close of plaintiff's testimony the defendant moved for judgment 
as of nonsuit under the Hinsdale act for want of jurisdiction in  the jus- 
tice of the peace before whom the same was begun, and of the Superior 
Court on appeal to hear and determine the same. Motion allowed, and 
plaintiff excepts. Judgment for defendant, to mhich judgment plaintiff 
excepted and appeaIed to the Supreme Court. 

Avery & Ervin for the plaintiff. 
dve ry  & Avery for the defendant. 

HOKE, J. The Constitution of this State, Art. IV, see. 27, ordains 
I 

that justices of the peace shall have jurisdiction under such regu- 
(463) lations as the General Assembly shall prescribe, of civil actions 

founded on contract wherein the sum demanded shall not exceed 
$200 and wherein the title to real estate shall not be in controversy; and 
provides further that the General Assembly may give to the justices of 
the peace jurisdicti~n of other civil actions wherein the x7alue of the 
property in controversy does not exceed $50. 

Carrying out the provisions of this section, the Legislature has en- 
acted as follotvs: 

Sec. 1419 : "Justices of the peace shall have exclusive original juris- 
diction of all civil actions founded on contract except, (a) wherein the 
sum demanded, exclusive of interest, exceeds $200 ; ( b )  wherein the title. 
to real estate is in controversy." 

Sec. 1420: "Justices of the peace shall have concurrent jurisdiction 
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of civil actions not founded on contract wherein the value of the prop- 
erty in  controversy does not exceed $50." Revisal 1905, secs. 1419, 
1420. 

By this statute, the Legislature has conferred on justices of the peace 
jurisdiction in terms certainly as broad as the Constitution permitted, 
and this jurisdiction, therefore, will depend on the true interpretation 
of the constitutional provision. 

The question involved heze being one of civil jurisdiction, only the 
clauses of the Constitution pertinent to that inquiry have been quoted. 
Aid  the subject of contract having been dealt with in express terms, 
when the Constitution provided that jurisdiction could be conferred in 
"other civil actions," it m7as referring to actions of tort, and the'question 
presented here is whether this clause authorizing that jurisdiction could 
be given in  "other civil actions where the value of the property in con- 
troversy does not exceed fifty dollars," includes all torts or only a re- 
stricted class of torts. 

On that question we think that the decisions of this Court, 
. already made, lead necessarily to the conclusion that the clause (464'1 

referred to comprehends, and was intended to comprehend, all 
actions e x  delicto; that the term, "property in controversy," here used 
as determinative of jurisdiction, by correct interpretation, me~ans the 
value of the injury complained of and inoolved in  the litigation; and 
where a plaintiff, in good faith, states or limits his demand in actions of 
this character a t  fifty dollars or less, the justice, as provided by the stat- 
ute, has jurisdiction concurrent with the Superior Court to hear and 
determine the matter. 

Thus in Il1alloy v. Payet tev i l le .  122 N .  C., 480, i t  was held: 
(a) "The provision in see. 27, Art. IT, of the Constitution, author- 

izing the General Assembly to give to justices of the peace 'jurisdiction 
of other civil actions wherein the property in controversy does not ex- 
ceed fifty dollars,' is not a restriction, even by implication, to forbid 
conferring jurisdiction where damage, and not property, is in contro- 
versy. 

( b )  "Section 888 of The Code authorizing action for 'damages7 not ' exceeding fifty dollars to property, though the property be of greater 
value, does not contravene see. 2 1  of Art. IV of the Constitution. and 
is authorized by sec. 12 of said article: 

(c)  "A justice of the peace has jurisdiction of an  action for damages 
not exceeding fifty dollars for injury to persoanal property, though such 
property be of greater value than fifty dollars." 

This was an action for negligent injury to personal property where ' 

the property, a horse and buggy, was shown to be worth more than one 
, 

hundred dollars; but the injury thereto, the matter in litigation, was 
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alleged and proved to be leas than fifty dollars, and the verdict and 
judgment mere upheld. 

And in the more recent case of Watson v .  Fawner, 141 N.  C., 452, 
approving Y n l l o y  v .  Payetteville, it was held: 

"Courts of justices of the peace have jurisdiction to hear and 
(465) determine actions for injury to personal property and to render 

judgments thereon, not exceeding fifty dollars, and the jurisdic- 
tion is not determined by the value of the property injured, but by the 
amount demanded in the warrant or complaint." 

Jus t i ce  R~own, in  delivering the opinion, says "the jurisdiction of the 
justice is not to be measured by the value of the property, but by the 
amount demanded in the warrant or complaint." 

I n  both of these opinions the value of the property injured is rejected 
as the test of jurisdict.ion, and the value of the injury, as defined and 
lirnited by the summons and complaint, is adopted. 

And we are not impressed with the ~os i t ion  taken, that this addition 
to a justice's jurisdiction should be confined to actions for claim and 
delivery of personal property. 

While the proceedings of the Convention of 1875, this being the con- . 
vention by which the section in  question was established, are not very 
fully reported, we know that one of the purposes considered most de- 
sirable nt that time was to enlarga the jurisdiction of just.ices of the - 
peace; and no good reason suggests itself why such a purpose should be 
stopped short by adding only one additional cause of action to the juris- 
diction already had by these officers ; and we know that the first Legisla- 
ture which met after this change in the organic law enacted the statute 
as it now appears in  the Rel-isal, see. 1420: "Justices of the peace 
shall have jurisdiction of civil actions not founded on contract wherein 
the value of the property does not exceed fifty dollars." 

The simple, natural interpretation of the statute would make i t  apply 
to all "civil actions not founded on contract," and should have much 
weight as the first legislative interpretation of the meaning of the clause 
in question. 

Again. it is urged that if the Con~ention of 1875 had intended 
(466) to confer this extended jurisdiction in actions for tort, they would 

have used the terms, "in other actions where the amount de- 
manded does. not exceed fifty dollars," as they did in  speaking of contract. 

The answer is, that in contract the "sum demanded" would include 
e~-ery case of contract; whereas, in tort, these words would not have been 
sufficiently broad, inasmuch as they would have excluded actions for spe- 
cific personal property, one of the most useful and common of the actions 
ex delicto. And i t  might be further answered that if the convention had 
intended to confine this jurisdiction to actions for claim and delivery, 



N. C.] FALL TERN, 1906. 

they could easily have said so; and they no doubt would, for they were 
a bod$ of men who knew their minds and knew how to exprelss their 
meaning in apt and forceful language. 

We are clearly of the opinion, as heretofore 'stated, that these words, 
"where the property in controversy does not exceed fifty dollars," mean, 
and were intended to mean, the value of the injury invohed in  the litiga- 
tion. 

I n  the business affairs and transactions of individuals and the con-' 
struction of instruments which concern the devolution and transfer of 
property between them, this term "property" has usually received a more 
restricted cogstruction. I t  has been so in the decisions of our own 
Court; but in constitutions and public statutes where the m r d s  permit, 
and the spirit and intent of the law require, the word "property" has 
frequently and more usually been accorded the broader significance which 
we have given it. 

I n  the sections of our Constitution protecting life and property, the 
term is held to include vested rights of action. 

As said in  Cooley on Constitutional Limitations (7  Ed.), p. 577 : "A 
vested right of action is property in  the same sense in  which tan- 
gible things are a i d  is equally protected from arbitrary (467; 
interference." 

And in Black's Constitutional Law, p, '432, it is said: ('A cause of 
action, accruing a t  common law or by a contract which is fixed and set- 
tled in a particular person, and continues in force, is a vested right 
within the protection of the constitutions. I t  is property, and it cannot 
lawfully be dive5ted by legislative interference, or by taking away the 
legal means of making it effective, or by so h a n ~ p e ~ i n g  it with conditions 
or restrictions as to render it practically worthless." Also, A?>geZ ?;. 

R. R., 150 U. S., pp. 1-19. 
And in l2. R. v. Dunn, 52 Ill., 260, construing a statute giving to mar- 

ried women control over their separate property, the term '(property" 
was held to include a right of action for personal injury. I n  delivering 
the opinion Chief Justice Breese said: '(If, then, i t  can be established 
that the right of action for this injury is property, as it came to her 
from a source other than her husband, then it mas her separate property 
and conies under the operation of the act." And the Chief Justice then 
proceeds: '(Chancellor Kent, in  his Commentaries, says another leading 
distinction in  respect to goods and chattels is the distribution of them 
into thing.; in possession and things in action. The latter are personal 
rights, not reduced to possession, but recoverable by suit a t  law. &I.oney 
due on bond or other contract, damages due for breach of coyenant, for 
the detention of chattels or for torts, are included under this general 
head or title of things in action. 2 Kent's Com. (Comstock's Ed.), 
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432, under the head of the nature and various kinds of 'personal prop- 
erty.' A right to sue for an injury is  a right of action; it is a 'thing in 
action, and is property according to this authority." 

There are decision? by the Supreme Courts of Slichigan, Rhode Island 
and Connecticut to like effect in  questions of similar import. Dunlap V .  

R. R., 50 Mich., 470; Cooney v. Limcolrb, 20 R. I., 183; Hubbard 
(468)  v. Brainnrd, 35 Conn., 563. 

There is a decision to the contrary in Wisconsin: Gibson 1;. 
Gibson, 43 Wis., 23. I n  that case, some weight was given to the wording 
of the particular statute. Apart from this we! do not thipk this case is 
well considered, or that it is in accord with the weight of authority. 

We are therefore of opinion, and so hold, that the Constitution has 
granted the right to confer jurisdiction to the extent therein specified in 
the case of all actions arising ez delicto; and the Legislature having 
given this jurisdiction to jusrtices of the peace, there was error in dis- 
missing the case, and the jud,gn.ent is reversed. 

Judgment reversed. 

WALKER, J. ,  dissenting: This is the first case, I believe, where a 
justice of the peace has been held to have jurisdiction of an action for 
the recovery of damages for a tort which did not consist.in a direct 
injury to property. My own. opinion is, and always has been, that it 
was never intended by the Constitution, Art. IV, see. 27, to confer juris- 
diction in  actions not ex contraciu, except for the recovery of specific 
property, or, a t  most, for the recovery of damages to property not exceed- 
ing the ralue of fifty dollars. Jurisdicti0.n of the justice could only be 
vested by express provision of the Constitution, or by legislative grant 
given in pursuance of the provisions of the Constitution. The Constitu- 
tion, Art. IT, see. 27, provides that "The several justices of the; peace 
shall have jurisdiction, under such regulations as the General Assembly 
shall prescribe, of civil actions founded on contract, wherein the sum 
demanded shall not exceed $200, and wherein the title to real elstate shall 
not be in controversy; and of all criminal matters arising within their 
counties wherein the punishment cannot exceed a fine of $50 or imprison- 

ment for thirty days. And the General Assembly may give to 
(469) justices of the peace jurisdiction of other civil actions wherein 

the value of the property in controversy does not exceed $50." 
The Constitution does not in terms confer jurisdiction upon justices to 
try actions for damages arising from torts, and it limits the power of the 
General Assembly in conferring jurisdiction to those cases wherein the 
value of the property in controversy does not exceed $50. I n  Jfalloy . 
2). Payetteville, 122 N.  C., 480, i t  was held that a justice of the peace 
has jurisdiction of an  action for damages not exceeding $50 for injury 
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to personal property, though such property be of greater value than 
$50.; but this was held by a bare majority of the Court, and, with all 
respect, I submit, against the correct interpretation of the Constitution. 

Unless see. 27 of Art. IQ is a restriction upon the legislative power to 
confer jurisdiction upon justices of the peace, then there is no restriction 
upoh the legislative will in this direction, and jnrisdiction may be con- 
ferred upon them in any amount and covering every variety of action. 

Art. TV., sec. 12, which is cited in the opinion in  Malloy v. Fagette- 
v i l l e ,  in support of .the decision in  the case, concludes with the sentence, 
('so far as the same niay be done without conflict with other provisions of 
this Constitution." Any allotment of other jurisdiction than that men- 
tioned in see. 27 is certainly in conflict with that section. The enumera- 
tion of powers which may be exercised is  always held to exclude the ex- 
ercise of other powers not enumerated. When the Constitution says, 
"and the General Assembly may give to justices of the peace jurisdiction 
of other civil actions whenein the value of the property in controversy 
does not exceed $50," i t  is manifest that the meaning would not be added 
to i t  if i t  had said further, "it shall confer no further or other jurisdic- 
tion." I f  sec. 12, Art. IV authorizes an allotment of jurisdiction not 
ni6ntioned in sec. 27, why would it not be competent for the Legislature 
to increase the jurisdiction in actions founded on contract to any 
amount it pleases beyond $2001 Why would i t  not also be com- (470) 
petent for the Legislature to give to justices of the peace jurisdic- 
tion in criminal matters without the limitation of punishment? Section 
27 does not expressly, forbid the Legislature to confer jurisdiction beyond 
$200 in  civil suits nor in  criminal matters where the punishnient exceeds 
a fine of $50 or imprisonment for thirty days. It simply says that jus- 
tices shall have jurisdiction up to that limit, but certainly does not say 
that they shall not have jurisdiction beyond that limit. 

I t  is true that there are a number of cases having their origin before 
justices of the peace which were brought to recover damages for injury 
to personal property and which came to this Court and were upheld be- 
fore the case of Xal l oy  V. Fayetteville was decided; but not in  a single 
one of those cases was the question of the constitutional power to confer 
jurisdiction raised. It appears for the first time in ~ V a l l o y  V. Fayette- 
v i l l ~ ,  and the authority of that case is greatly weakened by the force of 
the two dissenting opinions. Even if the Legislature could confer the 
jurisdiction on a justice of the peace of an action for the recovery of 
damages for injury to personal property, it appears to me that it has not 
done so. 

Section 1420 of the Revisal of 1905 provides: "Justices of the peace 
shall have concurrent jurisdiction of civil actions not founded on con- 
tract, wherein the value of the property in controversy does not exceed 
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$50." This section is in exact harmony with sec. 27 of Art. IT of the 
Constitution, and in express teims confers the iurisdiction which the 
Constitution' permitted the Legislature to confer. " 

The section relied on in the opinion of the Court in Xal loy  v .  Payette- 
ville is now sec. 1476 of the Revisal of 1905, and reads as follows: "All 
actions in a codrt of justice of the peace for the recovery of damages to 

real estate, or for the conversion of personal property, or any in- 
(471) jury thereto, shall be commenced and prosecuted to judgment 

under the same rules of procedure as provided in civil actions in a 
iustice's court." This section assumes the existence of the iurisdiction 
of the justice in such cases, and merely provides rules for the conduct of 
the trials, but it does not confer jurisdiction. I t  is significant that see. 
1420 appears in the Revisal under subdivision 111, chap. 27, entitled 
"Civil Jurisdiction," while sec. 1476 appears under subdivision BII, 
chap. 27, entiltled '(Rules of Procedure." Section 1420, conferling the 
jurisdiction which the Constitution says the Legislature may confer, 
limits that jurisdiction to cases wherein the value of the property in 
controrersy does not exceed $50. Section 1476 places no limitation upon 
the jurisdiction. I f  sec. 1476 does confer jurisdiction upon justices of 
the peace to hear and determine cases involving injury to personal prop- 
erty, to what amount is their jurisdiction limited? The Court in Jfalloy 
v. Payetteville assumes that the amount is limited to $50; but why to 
$502 Section 1476 makes no limitation. I t  simply lays down the rule 
of procedure, which is certainly not the same thing as jurisdiction, and 
that nile of procedure is to be the same as provided in civil actions in the 
justice's court. Xow there are two kinds of c i d  actions in the justice's 
court: one founded on contract, wherein the jurisdiction is limited to 
$200, and one founded on tdrt, wherein the, jurisdicltion is limited to 
$50. Which shall be the limitation here, and what did the Legislature 
mean? I t  seems clear to me that the Legislature, even if i t  had the 
power, has not conferred upon justices of the peace jurisdiction in mat- 
ters of this sort. When the Constitution established the courts of jus- 
tices of the peace, it fixed their jurisdiction, and when it conferred upon 
the Legislature the authority to add to that jurisdiction, i t  in express 

terms states in what particular it may add to it. But whether or 
(472) not jurisdiction is conferred in cases of tort for injury to prop- 

erty, and is not confined to the recovery of specific property, an 
action, such as this one, is certainly one of the first impression. The 
Convention could not have intended to grant such jurisdiction in all 
cases of wrongs, whether to property, person or character, and without 
regard to their nature, by the mere use of the word "property," which 
has a well-defined meaning, when used in the Constitution in connection 
with the subject to which it relates. 
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I n  Malloy v. Fayetteville, it appears, a t  p. 483, that the present Chief  
Justice, who there spoke for the Court, evidently thought there was a 
clear distinction between the word "property," as used in the Constitu- 
tion, and the word "danlages," or the right to recover them, and he 
places the decision of the Court upon the ground that the right to rec&er 
"damages" as distinguished from "property" is conferred, and conferred 
only, by Art. IV, see. 12, of the Constitution, which provides that the 
portion of power and jurisdiction which does not pertain to this Court 
may be allotted and distributed by the Legislature among tho other 
courts created by that instrument or which niay be established by law, 
in such manner as i t  may deem best, and that the Legislature has actually 
given the julisdiction under this section by passing what is  now see. 
1476 of the Revisal. 

But i t  has been shown, it seems to me, that no such jurisdiction was 

I conferred by that enactment (Revisal, sec. 1476) or intended to be con- 
ferred by the Constitution, Art. IT, see. 12. But there is more to be 
said : ' When conferring jurisdiction of non-residents upon courts a sharp 
distinction has always been drawn between the word "property" and the 
term "subject-matter" of the action. The latter teml signifies the nature 
of the cause of action and of the relief sought. It relates to the right to 
prosecute the particular wi t  and to obtain the relief demanded; while 
the word "property" is used in quite a different sense as denoting 
something tangible, or at  least something which may be subjected (473) 
to the process of the Court, as in  the ease of attachment or gar- 
nishment. I t  is the res and not the mere right in the particular action to 
sne for damages. Cooper c. Reynolds, 77 U.  S., 308; Pennoyer v. iVeff, 
95 U. S., 714; E'oltz v. R. R., 19 U. 8. App., 581; Hall  v .  Hall ,  12 W. 
Va., 15. 'When we refeT to the constitutional protection orer property 
or the right of a married woman to acquire and o~vn property in her 
own right, as heT separate estate, or to the subjects of taxation-and 
perhaps there are some other instances-we may very well say that the 
word 'Lpropertx" as there used should be considered a nomen genelaal- 
issirnum and should embrace within its meaning everything owned and 
possessed, whether tangible or intangible, for that is the manifest pur- 
pose. This meaning is given to the word in order to comply with the 
evident intent, as ascertained from the context. and the necessity arising 
out of the nature of the law being construed. Cases referring 
to such a use of the mord are not, therefore, in point. I t  would seem 
that my r iew is supported by the case of Smith 1%.  Campbell,  10 N. C., 
590, where the Court gaye a restricted meaning to the word "property" 
when construing a clause of the Constitution in respect to the jurisdic- 
tion of a jnstice of the peace. See also Pippin v .  Ellison, 34 N.  C. ,  61. 
6Yhen t h e  word was used in the Constitution it was meant to refer to 
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the thing for the recovery of which the action is  brought, and not to the 
right to bring the action to recover that thing. I t  is the value of the 
former, and not of the latter, that determines the jurisdiction, and it can 
make no difference whether the thing to be recovered is personal prop- 
erty in  possession or a chose in action. I f  either is the thing sought to 
be recovered, or the value of it, if there has been a con-versation: i t  is the 

"property in controversy." The division of property into real and 
(4174) personal and of the latter into property in  possession and in ac- 

tion can have no material bearing on this case, and will tend, I 
think, more to obscure than to elucidate the real question involved. The 
framers of the Constitution evidently meant that the thing for the re- 
covery of which, or of damages for its conversion, the suit is brought, 
should be considered as the property in controversy. This is the natural 
and, i t  seems to me, the only rne~aning they could have intended to ex- 
press. I f  it is not, it logically follo-tvs froin the decision in this case that 
a justice will have the power to try all kinds of torts, such as libel, slan- 
der, seduction and the many others known to the law. I t  cannot be that 
it was intended to confer such an extensive jurisdiction. 

I CONNOR, J., concurs in the dissenting opinion. 

Ci ted:  Nei l1  v. W i l s o n ,  146 N.  C., 244; Houser  v. Bonsal ,  149 N. C., 
53; W o r t h  v. T r u s t  Co., 151 N.  C., 196; W i l l i a m s  v. R. R., 153 N. C., 
363 ; W i l s o n  v. Ins. co . ,  155 N.  C., 175, 177. 

SUTTON v. DAVIS. 

(Filed 22 December, 1906.) 

Vendor and Vendee-Specific Performance W i t h  Compensation for Defects- 
Commissioner's Deed-Escrow-BuilGing Destroyed Before Delivery of 
Deed-Rights o f  Parties. 

1. The doctrine of specific performance with compensation for defects, 
when tXe vendor cannot convey exactly what his contract calls for, 
is usually applied to cases where the defects urged as a ground for 
compensation existed when the contract was made, but when the 
circumstances required, it is extended to cases in which the defects 
arose afterwards, as when the property was destroyed by fire sub- 
sequently to the execution of the contract, its application resting 
in the sound legal discretion of the Court. 

2. A deed, in the line of the vendor's title, which had been executed by 
commissioners appointed in judicial proceedings pursuant to the 
Court's order, but which had been lost or mislaid, did not constitute 
a defect in his title. 

'3. Where the plaintiff sold a house and lot to the defendant, the deed to 
be delivered to defendant's attorneys to be delivered to defendant 
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on payment of the latter's note for the purchase-price, and the deed 
was delivered in escrow and the note executed as agreed, and the 

, defendant went into possession, made an addition to the building 
and had same insured and it was destroyed by fire before the note 
was paid o r  the deed was delivered: Helb, that the defendant, main- 
taining his right to a conveyance of the lot, was not entitled to any . 
reduction from the amount of the note. 

4. Where there is a contract for the sale and conveyance of realty absolute 
and binding on the parties, equity, for most purposes, will consider 
the contract as specifically executed; the vendee will become the 
equitable owner of the lands and the vendor of the purchase-money. 
After the contract, the vendor is the trustee of the legal estate for 
the vendee. 

(475) 
ACTION of F. M. Sutton against D. S. Davis, heard by Moo~e, 

J., and a j u q ,  at  the February Term, 1906, of UNION. 
Plaintiff claimed and testified that in June, 1904, he sold to defend- 

ant a house and lot in  Waxhaw, N. C., for $500, and defendant executed 
and delivered to plaintiff his sealed note for the purchase-price, as fol- 
lows : 

$500. WAXHAW, N. C., 27 July, 1904. 
On or before 1 January, 1905, I ~rornise  to pay to the order of F. M. 

Sutton the sum of five hundred dollars, with interest a t  6 per cent. from 
date. This note given for purchase-money for town lot and storehouse 
in  Waxhaw, N. C. 

Witness my hand and seal. D. S. DAVIS. (SEAL.) 

That plaintiff had executed a deed for said lot to defendant under oir- 
cumstances hereinafter set forth. 

That the sale was for cash, but on defendant's request plaintiff con- 
sented that the money should be payable on 1 January, as indicated. 

That when plaintiff made the offar to defendant, the defendant ac- 
cepted same by letter, as follows: 

WAXHAW, N. C., 13 July, 1904. (476) 
MR. F. M. SUTTON, Monroe, Y. C. 

DEAR SIR:-In answer to your letter of July 32th, I will accept your 
offer and take the house and lot for $509, though it is a big price. Let 
rue know when you will be ready to make the deed, so I will be ready to 
pay for same. Make the deed to D. S. Davis. I f  agreeable to you, I 
mould prefer giving you my note for the amount until January 1st) and 
securing i t  by note we have at Savings, Loan and Trust Company at 
Monroe for $2,750, as the note will be due then. Of course, your note' 
mould draw interest from date, though either way will suit me. Just suit 
your convenience and let me know what day you will make the deed. If 
you cannot come out here, you can have the papers fixed up in  Monroe 
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and turn them over to Messrs. Redwine & Stack. Transfer the insurance 
over to them and you can let me know whether you will want the money 
OP my note signed by myself and brother, D. S. Davis. 

Please send me an order to Broom & Garrison for the keys and give 
me a few days' notice if you want the money down. Your early reply 
will oblige me, as the improvements I will want will cost about $450, 
and I want to start at i t  right away. There is more to do than I first 
thought. Yours truly, T. L. DAVIS. 

That pursuant to the directions contained in this letter, plaintiff ex- 
ecuted and delivered a deed for the property to Redwine & Stack, and 
told Mr. Redwine to hold the deed till the money was paid. I f  they said 
the title was all right, defendant was to give plaintiff his note, which he 
did soon thereafter. 

That no one had ever informed witness that there was any deed miss- 
ing in the line of his title till the fire occurred. 

Defendant answered, admitting the execution of the note in 
(477) purchase of the lot; set up as a defense that as a part considera- 

tion of the trade, and as an inducenlent thereto, plaintiff repre- 
sented that he had an unexpired fire policy on the property for $300, 
which would afford insurance to that amount till January lst, when the 
money was to become due, and'plaintiff was to hold this as a collateral; 
and in case of loss by fire, the amount realized from same was to go as a 
credit on the note. 

The answer claimed this $300 as a credit, and offered ,to pay the $200 
over and above such amount. 

Defendant stated here that balance of contract was in letters,, and 
admitted that the letter above set out was written by him for himself, 
and that he signed the name of T. I,. Davis to it. 

That it was understoo,d betreen plaintiff and defendant that the deed 
mas to be deliTered whenever plaintiff could make defendant a good 
title, and defendant was to pay plaintiff then, and Redwine & Stack were 
to pass on the title. 

The defect urged by defendant against the title was as follows: That 
there vas  one missing deed which had been execnted and delivered to 
C. Brown & Sons, unde~r whom plaintiff claimed by R. B. Redwine (of 
Redwine & Stack) and T. J. Jerome, as commissioners, who had made 
sale of the property under a decree o( the Court. The, sale had been 
confirmed, title ordered and deed executed. That same having been lost 

l o r  n~islaid, the commissioners, Jerome and Redwine, executed a substi- 
tute, which plaintiff had when suit was commenced; but this second deed 
had not been made at the time the fire occurred. 

Plaintiff denied that he had made any statement about any insurance 
policy. 

364 
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I t  was further shown that soon after the trade, defendant took posses- 
sion of the property, and had ever since exercised ownership and control. 
over i t ;  that he had made an addition to the building; had same 
insured, and collected $500 insurance thereon when it was de- (478) 
stroyed by fire in November, 1904. The policy being on the entire 
Gilding and covering both the original building and the addition. 

Issues were submitted and responded to by the jury as follows: 
1. Was the deed, dated 23 July, delivered to Redwine & Stack, attor- 

neys for the defendant, by the plaintiff, to be held as an escrow and de- 
livered to defendant upon the payment of the purchase-price, $SOO? An- 

- - 
swer: Yes. 

2. Was the building upon the lot described in the complaint destroyed 
by fire on the 25th day of November, 1904'2 Anmer : Yes. 

3. What was the value of the building on said lot on the 27th day of 
J i ~ l y ,  1904 ? h s w e r  : $400. 

4. What was the value of said lot without said building? Answer: 
$100. 

5. Was the plaintiff, at  the commencement of this action, able to con- 
vey said lot in feesimple? 'Answer: Yes. 

6. Did the plaintiff represent to the defendant that the insurance 
policy would not expire before the first day of January, 1905, as alleged 
in  the answer? Answer: No. 

7. Did the plaidtiff represent to thesdefendant that he, the plaintiff, 
would hold the unexpired insurance policy for the benefit of the defend- 
ant, as alleged in the answer? Answer : No. 
8. Did the plaintiff represent to the defendant that if the house should 

be destroyed by fire before the maturity of the note, the amount of said 
policy, three hundred dollars, would be credited on the note sued on, and 
the defendant should be liable onlj7 for the balance of the note, as alleged 
in the answer? Answer: No. 

9. Were the plaintiff's representations as to the insurance policy in- 
ducements to give the note and material parts of the considera- 
tion of the note sued on, as alleged in the answer? Answer: (479) 
No. 

10. Was the fact that there was a storehouse on said lot a material in- 
ducement and a material part of the consideration of the note sued on, 
as alleged in the ansuwr? Answer: Yes. 

Plaintiff moved for new trial for errors, etc., which was refused, and 
p la in tiff excepted. 

Plaintiff then moved for judgnzent on the rerdict for the arilount of 
the note and interest. Refused, and plaintiff excepted. 

On motion of defendant, there mas judgnent on the verdict for $100 



IIL' THE SUPREME COURT. [I43 

and interest thereon from 27 July, date of note, and also interest on 
$400 to time of fire. 

Plaintiff excepted and appealed. 

Adums, Jerome & A r n ~ f i e l d  and F. F'. Griffin for the plaintiff. ' 
A. M. ,'?tack for the clefmdant. 

HOKE. J., after stating the case: The house, a substantial part of the 
subject-matter, having been destroyed by fire during the continuance of 
the contract, the plaintiff seeks to recover the full contract price; and 
the defendant, maintaining his right to a conveyance of the lot, seeks to 
establish a credit on his title to the extent of the loss. 

I t  may, be well to note that defendant here is not askiIlg to be relieved 
of all contract obligation concerning the property, as in Wells v. Calnan: 
107 Mass., 514, cited and relied on by defendant. But, on the facts es- 
tablished, he asks jud,aent that credit on his note be allowed for the 
loss; and on payment of the same, after such credit, that a good and 
proper deed be delivered for the lot "on which the destroyed building 
stood." ' 

His defense, then, will rest on the theory described by Pomeroy as 
"partial specific performance with compensation," and the gen- 

(480) eral principle is stated by that author in his work on Contracts at 
see. 434, as follows: , 

('When the  vendor'^ title proves to be defect i~~e in some particulars, or 
his estate is different from that which he agreed to convey,.or is subject 
to incumbrances or outstanding rights in  third persons, or the subject- 
matter-generally the land-is deficient in quantity, quality, or value, it 
is plain that the contract cannot be specifically performed, according to 
its exact terms, at the suit of either party. I n  such a case the~re are only 
three possible alternatives for a court of frquity to pursue: either to re- 
fuse its remedy entirely, or to enforce the contract without any regard 
to the partial failure, compelling the purchaser to take what there is to 
give and to pay the full price as agreed; or to decree a conveyance of the 
vendor's actual interest, and allow to the vendee a pecuniary compensa- 
tion or abatement from the price, proportioned to the amount and value 
of the defect in title or deficiency in the subject-matter. I n  determining 
which of these alternatives to adopt, i t  is evident that, under all ordi- 
nary circumstances, the second one would be extremely unjust and in- 
equitable; and yet i t  is occasionally resorted to when the vendee is not in 
a situation which entitles him to favorable consideration. The first al- 
ternative might often contravene the wishes and interests of both the 
I~arties, and cannot, therefore, be taken as the general or, a t  least; uni- 
versal rule. Still, if the deficiency or defect is large and material, and 
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the purchaser is unwilling to accept a partial performance, this alterna- 
tive must be adopted. The third is based upon equitable principles; i t  
endeavors to preserve the rights of both the parties, and is therefore . 
constantly resorted to and applied by courts of equity in aid of a vendee, 
and sometimes, although under more and greater restrictions, in  aid of 
the vendor. There are circumstances, however, under which even 

, a  vendee is not allowed to avail himself of its doctrine." (481) 
The principle here stated has been usually applied to cases 

where the defects urged as a ground for compensation existed when the 
contract was made; but, when the circumstances required, it has also 
been extended to cases in which the defects arose afterwards. - 

This was so held in a case decided by the Supreme Court of Georgia, 
Phinizy v. Guernsey, 111 Ga., 346. I n  t.hat well-considered opinion, 
Cobb, J., for the Court, said: 

"The text-books and cases sited show that the doctkne of specific per- 
formance with compensation for defects when the vendor cannot convey 
exactly what his contract'calls for, is thoroughly established, and it is in 
rare cases where the Court will refuse such relief at the instance of the 
vendee. I t  is true that in nearly if not all of the cases the inability on 
ihe part of the vendor to convey what the contract called for arose from 
some fact which was in  existence a t  the time the contract of sale was 
made, such as defects in the title to a part of the premises, deficiency in 
quantity or quality or value of the property which was the subject-mat- 
ter of the contract, and the like. There does not seem, however, to be 
any good reason why the principle should not be applicable where the 
inability of the vendor to convey a part  of that which his contract stipu- 
lated for arose, subsequently to the making of the contract, out of some 
transaction in  which the vendee was not involved; and the fact that the 
vendor was himsklf without fault would not seem to be an obstacle which 
mould prevent the application of the rule. Requiring a vendor to pay 
damages to his vendee for a failure to convey prop$rty which, subse- 
quently to the execution of the contract of sale, was destroyed by fire, is 
no greatei. hardship than requiring a vendor to bay damages on account 
of his having ignorantly, though honestly, and after the exercise of all 
possible diligence, bargained away something which he did not 
own, but which he believed was his own. That he would be re- (482) 
quired to pay damages in the latter case no one will doubt; that 
he should be in the former case ought not, i t  would seem, to be questioned 
upon principle." 

While this principle is well established, its application is not always 
permitted as a mattelr of absolute right, but like the general doctrine of 
specific performance itself, of which this is a part, its application rests 
in the sound legal discretion of the Court. As suggested in the extract 
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Prom Pomeroy, "there are circumstances undes which even a vendee is 
not allowed to avail himself of its doctrine." 

And in  sec. 344, this author further says: "In general, the purchaser 
is entitled to compensation for a deficiency except where the language 
of the agreement cuts off the claim; but this rule is sometimes, from the 
circunistances of the case, departed from, arid the vendee left to the al- 
ternatire of abandoning the contract entirely or of haring specific per- 
formance without abatement of the price." 

The Court is clearly of opinion that the present case conles within the 
exeheption here suggested, and that on the facts established by the rerdict, 
taken in connection with the admissions of the parties in the pleadings 
and testimony, the plaintiff is entitled to judgment for the amount of 
the note and interat,  and without the reduciion claimed by defendant. 

The facts disclose that the plaintiff is without fault or delay in the 
matter, having done all that he had agreed to d'o. H e  had executed and 
delivered the deed to Messrs. Redwine & Stack, the parties designated. 
to be delivered to  defendant when he paid the purchase-price. He had 
the title at the date of the contract; he had it when the suit commenced, 
and has i t  now, and is ready and able to convey the lot to defendant 
when the purchase-price is paid. 

Under the special facts and circumstances of this case, the sug- 
(483) gested defect is nvt deserving of serious consideration. X deed, 

in the line of plaintiff's title; w h i ~ h  had heen executed by Court 
commissioners appointed in judicial proceedings, had been lost or mis- 
laid. There is no doubt as to the fact that these judicial proceedings 
were in all respects regular. The sale had been confirmed and title or- 
dered and made pursuant to the order. The comlnissioners were Messrs. 
Redwine and Jerome, Mr. Redmine being the attorney with whom the 
deed of plaintiff to defendant and title papers mere, left. There was 
nothing to be done except for Mr. Redwine to call in his associate in the 
matter, fill out a blank deed and sign same, and the alleged defect mould 
hnve disappeared. 

As heretofore stated, such a defect, under the circumstances, was not 
of the snbstance, and should not be allowed to h a ~ ~ e  substantial effect on 
the rights of the parties, either plaintiff or defendant. 

The plaintiff, then, has been without fault in respect to the title or 
delivery of the deed; and immediately after the contract the defendant 
enter6d into possession and control of the property as owner. He re- 
paired and added to the building; has occupied and used it, and placed 
an insurance policy on i t ;  and when the same xT7as destroyed; he collected 
the amount of the policy, which he retains. H e  is here now maintain- 
ing that he has a right to the lot under the contract, and prior to the time 
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this contract m3s made there had never been anything required to secure 
a perfect title but the payment of the purchase-money-payable by him- 
self. 

I t  is undoubtedly the general rule "that when property is destroyed 
by fire, the loss will fall on him who is the owner at  the time." 

I t  is also a well recognized principle that where there is a contract for 
the sale and conveyance ,of realty absolute and binding on the 
parties, equity, for most purposes, mill consider the contract as (484) 
specifically executed; the vendee will become the equitable owner 
sf the lands and the vendor of the purchase-money. After the contract, 
the vendor is the trustee of the legal estate for the vendee. 

Hazighwout v. .Murphy, 22 I'i. J .  Eq., 531; Brewer c. Herhrt, 30 Md., 
301; Wetzler v. Dufly, 78 Wis., 170; 2 White & Tudor's Leading Cases 
in Equity, part  11, pp. 1108, 1109; Bisphnm Equity (6  Ed.), sec. 364; 
Pomeroy Eq. Jur., sec. 1406, note 2. 

Pn~'3~t ing the principle in White & Tudor's Leading Cases, supra, it is 
said: "Tt was declared in like manner by Duncam, J., in Richter v. 
Seiin, that (equity looks upon things agreed to be done, as actually par- 
formed.' Consequently, when a contract is made for the sale of land, 
equity considers the 1-endee as the purchaser of the estate sold, and the 
purchaser as a trustee for the vendor for the purchase-money. So much ' 
is the vendee considered in contemplation of equity, as actually seized 
of the estate, that he must bear any loss which may happen to the estate 
between the agreement and the copreyance, and will be entitled to any 
benefit which may accrue to it in the i n t e r ~ a l ;  because by the contract 
he is the ownelr of the premises, to every intent and purpose, in  equity. 

"It is accordingly well settled that if the premises are consumed by 
fire snbsequently to the sale, or are swept away by a flood, or if they are 
injured by a tort feasor, the loss will fall on the purchaser, who can 
neither make the deterioration a ground for refusing to accept a convey- . 
ance nor rely on i t  as a defense to an action brought for the purchase- 
money." 

The principle does not in strictness apply here, because the contract, 
while binding, mas not absolute and complete. Lombard v. Congrega- 
tion, 64 Ill., 477. 

The deed, being in escrow, to be delivered on condition, no title 
passed till condition %-as performed. Craddock v. Barnes, 142 (485) 
N. C., 89. But the defendant, having taken possession of the 
property as owner, and having exercised and enjoyed all the authority 
and benefits of absolute omnelrship, the case is very nearly within the 
principle; and, on the entire facts and circumstances, heretofore stated, 
we hold that the doctrine of compensation does not obtain, and that 
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plaintifi  should h a v e  judament f o r  t h e  amount  of the note a n d  interest 
without  reduction. Appel lant  will  p a y  costs of appeal. 

Judgment  Modified. 

Cited:. Whitloch. v. Lumber  CO., 145 N. C., 126; Lancuster v. I n s .  
Co., 153 W. C., 290. 

. (486) 
PEDRICK v. RAILROAD. 

(Filed 22 December, 1906.) 

Navigable waters-Obstruction-Bridges-Public Nuisance-Right to Bue- 
Injunctions-Railroads - Charters - Construction - Crossing Rivers - 
Drawbridges-Control-8tate and Federal Government-Nav.v.igation-Evir 
dence. 

1. The obstruction or  interference with navigation being a public nuisance, 
no private citizen may sue therefor, unless he suffers some damage 
which is  not common to the  public. 

2. A citizen who alleges that  h e  owns and operates a sawmill on the banks 
of a navigable river and procures logs to be sawed . in  his mill i n  
rafts, coming down the  river both.  above and below a proposed 
bridge, etc., and is, in  that  sense, a n  abutting owner, is entitled to  
maintain a n  action to enjoin the construction and maintenance of a 
railroad drawbridge across said river below his mill as  a n  alleged 
public nuisance, but  a citizen who owns and runs sail-boats on said 
river has no right to sue. 

3. The courts in  such cases will act with great caution in interfering a t  the 
suit of private citizens. The State is  the proper party to complain of 
wrong done to i ts  citizens by a public nuisance. 

4.   he control of its navigable waters is  with the State, t h e  authority 
of the General Government being only cumulative protection from a n  
interference with commerce. 

5. The Legislature has the power to authorize a railroad corporation to 
cross and, of course, to  erect a bridge eve? a navigable stream. 

6. In  ascertaining whether the charter of a railroad authorizes the con- 
struction of a bridge over a navigable stream, being in derogation 
of a public right, the rule of strict construction will be invoked 
and the power will not be found unless expressly given. 

7. The charter of a railroad authorized it to construct a road from 
Raleigh, in a n  easterly direction, to or near Greenville; thence on 
the south side of Tar  River to some point "above or near the town 
of Washington," which was on the north side of the  river: Held, 
that  the  railroad was authorized to cross the river on a bridge, not 
necessarily "above" the town of Washington. 

8.. The power to control the management of a drawbridge over a navi- 
gable river after its construction, by requiring the draw to be kept 
open a t  all proper times, the removal of rafts or debris and in all 
other respects, i n  which the public welfare, interest and safety is 
involved, is ample in  both Federal and State governments. 

9. A drawbridge over a navigable water, although it unavoidably occa- 
sions some delay i n  passing it, is not necessarily such a n  obstruction 
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to the navigation as to amount to a nuisance. To constitute nuisance, 
the obstruction must materially interrupt general navigation. 

10. Where a railroad had authority by charter to construct a drawbridge 
over a navigable river, and the evidence was conflicting as to 
whether the proposed bridge would constitute a nuisance by reason 
of its location below a certain town instead of above said town, and 
it appears that about one-fourth of the work had been done before 
any application was made for an injunction, a judgment of the low 
Court denying a temporary' injunction restraining the construction 
of the bridge will be affirmed. 

ACTION by Leroy Pedrick and others against Raleigh and Pamlico 
Sound Railroad Company, pending in BEAUFORT, and heard by McNeill,  
<T., a t  Washington, N. C., on 25 October, 1906. 

'This  action is brought by the plaintiffs, citizens of the town of Wash- 
ington, for the purpose of enjoining defendant corporation from 
constructing and maintaining a bridge across the Pamlico River, (487) 
a navigable waterway, wholly within this State, at the said town, 
foY that "said bridge will materially burden, impede and obstruct naviga- 
tion over said river and will constitute a public nuisance by rendering i t  
difficult to pass said bridge with sailing vessels and floating rafts, barges, 
and other crafts, which are constantly plying the waters of said stream 
ill their commerce with the said town and counties bordering on the 
waters of Pamlico Sound." The plaintiff S. R. Fowle alleges that '(he is 
the owner of a large sawmill situated on said river above the proposed, 
bridge, and is engaged in the manufacture of lumber, and is compelled, 
in  the prosecution of his business, to float his logs to his said mill on the 
waters of said river in rafts and to ship lumber from his said mill in 
barges. Plaintiffs Pedrick and Rose are the owners of sailing vessels 
and engaged in the occupation of running the same between the docks 
of the said town and parts of the said river below the proposed bridge 
and the counties bordering on Panilico Sound. Plaintiffs allege that 
sail-boat navigation will be peculiarly obstructed by said bridge, be- 
cause of the effect of adverse winds, in the presence of which sailing ves- 
sels are compelled to tack and take different courses, which cannot be 
done in  the space of seventy feet, the width of the draw in said bridge. 
They further allege that barges and floating rafts will be practically im- 
possible of navigation-because of the manner in  which they are drawn 
by tugs, using ropes of such'length that they cannot be controlled, but 
are subject to be dashed against the bridge by side-minds, etc. They 
fu'rther qllege that the charter of defendant corporation does not author- 
ize the construction of said bridge at the proposed point. That the con- 
struction of said bridge abore the docks of the town would fully accom- 
plish the purpose of defendant's charter and but slightly affect 
the navigation abore the town. They further allege that the (488) 
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charter only authorizes defendant to construct a bridge across Tar  
River, the mouth of ~ ~ h i c h  is at a point about three miles above the town 
of Washington. 

The defendant admits that it has begun the construction and poposes 
to complete a railroad bridge across the river near Washington, a t  a 
point where said river is about one-half mile wide and at which there is 
but one channel of eight feet in depth and one hundred feet in width. 
That the said bridge is being constructed under the authority of the 
Zegislatufe of this State and by virtue of authority of the Secretary of 
T a r  arid the Enginee~ring Department of the Government of the United 
States. That prior to granting such authority, the said Secretary of 
War investigated and passed upon all matters pertaining to or affecting 
the navigation of the said river by vessels of every character. That said 
bridge is being consti-ucted under the rules and regulations specified by 
the Secretary of War, and will be, when conipleted, with the draw across 

' the channel of said river, in all respects a modern structure' of the most 
approved construction, and will not interfere with, obstruct or retard 
navigation by vessels of the character navigating said river. A map 
showing the channel, piers and construction a t  the channel, is attached 
to the answer. 

Defendant further ax-ers that the aforesaid railroad running from the 
city of Raleigh to the town of Washington was not practicable of con- 
struction in any other place or in any other manner than that in which 
it has been laid out. located and is being constructed and that there was 
no other practicable may of entrance and crossing of the aforesaid river 
than that which has been adopted by the.board of directors, authorized 

by the Legislature and approved by the Secretary of War, in the 
(489) place and at  the point where it now proposes to construct the 

aforesaid bridge. That i t  is admitted that the plaintiff S. R. 
Fowle is the owner of a sawmill situated on said river, but this defendant 
avers that his aforesaid sawmill is only one of many mills located above 
said bridge, and the construction of this bridge will not and has not in ' 

any manner affected the aforesaid plaintiff S. R. Fowle in  any other 
way or manner than the general public usinq said river for navigation; 
and it is further averred that no sailing vessel can now utilize said chan- 
nel under adverse winds without the aid of a steam or power craft, and 
they aver that when their proposed bridge is completed that, instead of a 
channel J00 feet in  width and 8 feet in depth, there will be two channel3 . 
7.0 feet in width each, dredged to a depth of 9 feet for the use of such 
vessels, and it is denied that the construction of the aforesaid bridge 
will inco~ivenience, obstruct. or hinder navigation on said river by ally 
manner of craft, and it is further denied that the plaintiffs or either of 
them have any peculiar or especial property or interest in the nauiga- 
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tion of said river, or would be affected by the construction of said bridge 
to any preater extent than the general public by reason of the construc- 
tion thereof, and that either of them would suffer any special irrepara- 
ble damage thereby. 

That in 1903 the Legislature of the State of North Carolina granted 
to this defendant power to locate, constshct and operate a railroad for 
the transportation of passengers, freight, mail and express, from Raleigh 
in Wake County; thence in an easterly direction through Wilson County, 
running near the town of Wilson; thence through Pi t t  County, running 
to or near the town of Greenville; thence on the south side of Tar  River 
to some point on or near, across said river in P i t t  or Beaufort counties 
abme or near the town of Washingion; thence to 01% near the town of 
Washington or to some point in  an  easterly direction to tidewater in 
the eastern section of Xorth Carolina, on or near the Pamlico 
River or Sound, as shall be determined by the said board of di- (490) 
rectors. That pursuant to the power in said charter granted, the 
defendani company proceeded to lay out, locate its line of railroad as in 
its charter authorized to do, and a t  said time located and determined 
upon the crossing of the aforesaid river a t  the point a t  which it now 
proposes to construct its said bridge; that thereafter, to-wit, after its 
aforesaid line has been run and located, and after its board of directors 
has determined upon a crossing of aaid river a t  the point designated, the 
Legislature of North Carolina further extended the rights, powers and 
privileges of the defendant company by Private Laws of North Carolina, 
Acts of 1905, ch. 5, ratified 2 Febrt~ary, 1905, to const~uct said road from 
the town of Greenville, thence in an easterly direction through Pi t t  
County to or near some point on the south side of Tar  River in Pitt  
or Beaufort counties; thence to or near the town of Washington or to 
some point in an  easterly direction to tidewater in the eastern section of 
Xorth Carolina, on or near the Sanzlico R i ~ ~ e r  or Sound, as shall be de- 
termined by the board of directors. That undertaking to locate its 
aforesaid line of railroad, this defendant has made careful exaniination 
and has made accurate sumeys, and to this end has expended a large 
amount of money in its attempt to locate its railroad, and that there is 
no ~ t h e r  point at which the crossing of ,s,aid r i ~ ~ e r  can be established 
convistent with the powers and rights and privileges granted by the afore- 
said Legislature; and this defendant avers that the right to build the 
aforesaid bridge at  the point a t  which i t  proposes to build the same and 
the adoption by its boards of directors of this point of crossing the afore- 
said river, was in strict compliance and in  accordance with the granted 
power and authority of the Legislature of the State of North Carolina 
and the general law of said State. That pursuant to the granted 
authority and power of the I~g is la tu re  and the authority of the (491) ' 
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Secretary of War so obtained, this defendant began and is activelp 
engaged in the construction of a railroad about 140 miles in length, and 
to this end has expended many hundred thousands of, dollars, and is now 
expending many thousands of dollars each day for the completion of its 
aforesaid railroad. That it ha,s fully constructed about twenty-five miles 
of railroad, and will h a w  completed the construction of about forty miles , 

more of railroad by 15 January, 1907, and is in the process of ,construct- 
ing the entire line of its railroad. That in its work aforesaid, in the 
process of completion, this defendant company has been and is acting in 
good faith, upon the assumption and belief and adrice that its aforesaid 
charter authorized and empowered i t  to cross the river a t  Washington as 
it is proposing to do, and if it were now stopped in the construction of 
said bridge i t  would entail a loss upon this defendant company of many 
thousands of dollars, and each day's delay it may be forced to suffelr to 
gratify the plaintiff and others would be an inestimable damage, and 
would seriously affect this defendant in carrying out its purposes and 
plans regarding the development of the eastern section of North Caro- 
lina and the- completion of its line of railroad for the use and convenience 
and admintage of all the people of Eastern Carolina., 

The defendant further averred that it was amply solvent and able to 
respond in damages for any injury which plaintiffs might sustain by 
reason of the construction of said bridge, etc. 

The complaint is verified by plaintiff S. R. Fowle, and the answer by 
C. 0. Haines, president. 

Rwnmons was.issued 24 September, 1906. Pursuant to notice, a mo- 
tion for an injunction to enjoin the construction of said bridge was 
heard before McATeill, J . ,  15 October, 1906. Both parties filed n 

number of affidavits tending to support their several contentions. 
(492) Motion for injunction was denied, and plaintiffs appealed. 

~ h e ~ h e r d  & S h ~ p h e r d  for the plaintiffs. 
L. I. Moore, Stephen C .  Bragoiw and Aycock & Dafiiels' for the de- 

fendarit. 

COXNOR, J., after stating the case: This appeal was argued before 
us with marked ability and learning, counsel citing authority for the 
which he based his judgment refusing the injunction. 

I t  mill be convenient, in the discussion of the question presented, to 
support of their several positions. His  Honor did not find the facts upon 
state the uncontroverted facts material to the decision. The town of 
Washington, concede~d to be a prosperous commercial community, con- 
taining about 8,000 inhabitants, is located on the north side, we will as- 

* sume, of Pamlico River, about thirty-six miles above its mouth and (for 
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this purpose about three miles below the conjunction of said river with 
T a r  River. The said river from its mouth to and above said town is 
navigable. That considerable traffic has been and is now carried on by 
the people of said town, over said river, with people living above and 
below Beaufort and adjoining counties. That said traffic is carried on 
by mean3 of sailing, steam and gas vessels of considerable tonnage; that 
said river flows by and past the entire length of said town; there are a 
large number'of wharves, stores, warehouses, together with several saw- 
mills to which logs are brought in  rafts from above and below said town, 
a h  the !umber is carried to market on barges towed by tugs down said 
river. That these mills and wharves are located both above and below 
the county (or highway) bridge mhich crosses said river, abutting on one 
of the streets of said tomn, the larger number of said mills and wharves 
being below said county bridge. The county bridge has a draw of thirty- 
six feet. 

The defendant's resident engineer makes an affidavit to which 
is attached a map showing the formation of the banks of the (493) 
river, width of the channel, location of bridge, distance, etc. We 
find no contradiction, in any material respect, of the statement made in 
this affidavit. After ~ t a t i n g  his opportunities for knowing t-he facts to 
which he testifies, he says : 

"That from a point beIosv the draw of0the said bridge, a distance of 
2,500 feet, the channel runs a practically straight course, about north- 
r e s t  by north corning up, and southeast by south going down. That the, 
channel continues then in a straight line above the said dr'aw for a dis- 
tance of 1,300 feet. That any vessel coming up the said river has a di- 
rect approach to the said draw of 2,500 feet, and any vessel going down 
the said river has a direct approach to the said draw for a distance of 
1,300 feet. That a direct approach to the draw in the county bridge, 
which crosses the said river fro'm Bridge Street, in said t o m ,  going up 
the said river, is about 450 feet; and that coming down the said river a 
direct approach can be made to the said county bridge draw for a dis- 
tance of about 950 feet. That above the town of Washington the chan- 
nel becomes more minding and crooked, and there is no point on the 
river between the town of XTashington and the point three and one-half 
miles up the said ril-er where the channel continues a straight course for 
a longer distance than 2,400 feet. That affiant has had opportunities of 
experience and observation in the matter of the construction of bridges 
across navigable waters, and knom that the bridge now being built %y 
the said company is modern in character and of approved design, and 
that the draw of the  aid bridge is of a character recognized by the ex- 
perts as being safe, convenient and reladily opened and closed, and such 
as is in  common use in railroad bridges a t  this time. That from Willow 
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Point above, the course of the river is very winding, with sharp turns and 
short stretches o& water, and the location of a bridge across the 

(494) stream above Willow Point would, of necessity, more seriously 
interfere with the navigation of said river above Willow Point 

than can the bridge located as is now proposed be to navigation upon the 
river from Washington to points below. That during the month of Sep- 
tember pilings were driven at  the points at which will be placed the cen- 
ter pier and end piers of the draw of the said railroad. bridge. That 
from the time of the driving of thew pilings until this date there has 
been left open and clear for the passage of water craft something mbre 
than half of the total space that will be provided for the passage of such 
craft after the said d r a t  is completed. That during this time, that is 
to say, from the early part of September, affiant has been daily either on 
the said river or on the, shore thereof opposite the proposed draw, and 
has seen every day numbers of sailing vessels, ~teamers, gascboats, tugs 
and barges, and tugs with rafts of logs in tow, pass through said space 
without delay, inconvenience or difficulty. That affiant has at  times seen 
a tug .with two barges in tow, the said barges lashed togelther, pass 
through the said space, and has, at  other times, seen the tug with two 
barggs, one behind the other, pass through the said space without dif- 
ficulty. That during the period of time referred to, the wind has been 
variable; unusually heavy tides have prevailed, and a considerable por- 
tion of the time the weather has been what is commonly called stormy. 
That the construction of the said bridge, in accordance with the plans, 
will not have the effect of causing the channel of the river, either at the 
dram of the bridge or above or below the same, to fill up, but on the con- 
trary, the tendency would be to avoid the result. The plan upon which ' 
said bridge is being constructed will leave a space in the channel of the 
said river not less than seventy feet wide, and another space of the same 
width, which will become a part of the channel. That the plan attached 

shows the general elevation of the 'draw-span of this railroad 
(495) bridge the depth of the water on each side of the center pier and 

between it and the two end piers. That upon the plan is indicated 
the relative location of the center and end piers, the space left open for 
the passage of water craft and the depth of the water at  mean low-water 
level. That this plan has been made after a thorough sounding and ex- 
amination of the said river and the bottom thereof, and is correct. That 
the depth of the water between the center ~ i e r  and the end pier, to the 
south. runs from ten feet on the southern edge to twelve feet next the cen- 
ter pier. That the depth of the water between the center pier and the 
north pier runs from twelve feet and six inches to thirteen feet; and this 
depth is practically maintained,in the channel for a distance of about 
two hundred feet below the draw and for the same distance above." 



N. C.] FALL TERM, 1906. 

The defendant's charter, Private Laws 1903, ch. 1, authorizes the com- 
pany'to construct R railroad from Raleigh in Wake County in  an east- 
erly direction * * * to or near the town of Qreenville; thence on 
the south side of Tap River to some point on, near, across river in  Pi t t  . 
or Beaufort counties, above or near the town of Washington; thence to 
or near the town of Washington * * * as shall be determined by 
said board of directors." The charter was amended by the General As- 
sembly, Private Laws 1905, ch. 5, permitting the road to be carried to 
Snow Hill, in  Greene County; thence to Greemille; thence "to or near 
some point on the south side of Tar  River in Pi t t  or Beaufort counties," 
etc. 

Defendant alleges, and it is not denied, that prior to the amendment 
of its charter by the General Assembly of 1905, it "proceeded to lay out 
and locate its line of railroad, and determine upon crossing the said 
river at  the point a t  which it no% proposes to construct its bridge." 
That on the day the summons was issued in this action, the bridge was 
more than one-fourth completed. We omit any reference to the 
affidavit showing the progress of the work and present condition (496) 
of the bridre. - 

Before proceeding to discuss the question whether, and to what extent, 
the proposed bridge would impede, obstruct or interfere with navigation, 
we will dispose of the two preliminary questions raised by the pleadings 
and argued before us : 

1. Are the plaintiffs or either of them entitled to sue, that is, have 
they alleged such special and peculiar damage, different in kind froin 
the public generally, by reason of the construction and maintenance of 
the bridge, as under the settled principles of law give them a right to 
sue ? 

2. Does the charter of defendant road authorize it to construct a 
bridge over Pamlico River at  'any point, or is it restricted to the con- 
struction over Tar  River? 

The obstruction or interference with the navigation being a public 
nuisance, it is elernentarp learning that no private citizen niay sue 
therefor, unless he suffers some damage which is not common to the pub- 
lic, or, to express i t  affirmatively, he may sue by showing that he sus-' 
tained some special peculiar injury, different in kind from the public. 
i?fanufaclurimg Co. v. R. R., 117 N. C., 579, where the authorities are 
cited in a well-considered opinion by NT. .Jzistice A v e ~ y .  The question 
is discussed and the latest authorities cited in Joyce on Nuisances, 267- 
271, We have no difficulty in finding that none of the plaintiffs who 
sue, in respect to their citizenship of the town of Washington, are en- 
titled to do so upon the averment in the complaint. Nr .  Fowle avers 
that he is the owner of a sawmill on said river, located above the pro- 
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posed bridge, and that he procures the logs to be sawed a t  his mill in 
rafts coming over said rivelr, both from above and below the proposed 
bridge; that he  hips his lumber to market over said river in barges 
which mnst be towed by tug-boats down the river and through the draw 
in  the bridge. 

Plaintiffs Pedrick and Jones say that they own and run sail- 
(497) boats on said river passing from the docks above the proposed 

bridge into Pamlico Sound, etc. 
I t  is not clear, upon the authorities, whether the allegations bring 

these plaintiffs within the principle entitling a private citizen to sue in 
such cases. I f  we look beyond our own decisions, we find much conflict 
in the cases applying the rule. We incline to the opinion, without 
undertaking to discuss and reconcile them, that upon the allegations in 
the complaint, plaintiff Fowle is, upon the authority of iWn.ilufacturilzg 
Co. 21. R. R., supra, entitled to maintain the action. Baird v. R. R., 
6 Blatchf. (C. C.), 276; Hickok v. Him, 23 Ohio St., 523; Wood on 
Nuisances, 853. 

The right of plaintiffs Fedrick and Jones is much more doubtful. 
We do not very clearly perceive how their right to use the right of navi- 
gation for the purpose of having their boats to pass up and down the 
r h e r  difiers, in kind, from that. of all other persons. Mr. Wood says: 
"It is not enough that he hae sustained more damage than another; it 
must be of a different character, special and apart from that which 
the public, in general, sustains, 2nd not such as is common to every . 
persou who exercises the right that is injured." Nuisances, 646. I n  
Clark v. R. R., 70 Wis., 593, Lyon,  J., says: "The complaint herein 
alleges that the plaintiff owns a steam yacht, upon which he desires to 
travel daily and carry passengers between Nesnah and Appleton; that 
in  his bu~ine~ss of a flamlfacturer he is largely interested in transporting 
freight up and down the Fox River, past the point where defendant's 
bridge is located, and would transport such freight by river bdt for the . 
bridge; but now boats, passengers and freight have to take a circuitous 
route by reason of the bridge. The complaint fails to state where the 

plaintiff's business is carried on, or that he owns any property 
(495) affected by the alleged nnisance; or that he has ever made any 

attempt to pass the bridge; or that he has any riparian 
rights affected by it. The ~ l 1 0 l e  substance of the complaint is that 
he desires to navigate the Fox River, where the bridge stands, with 
his yacht. and to transport passengers up and down the river at that 
point, but cannot do so because of the'bridge, and is compelled to take a 
longer route to reach desired points. I f  there is any element of special 
damage alleged in the complaint-damage not suffered by the whole 
public, who nauigate or may desire to navigate Fox River between 
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the same points-we fail to discover it." Mamon v. R. R., 64 S. C., 
120; Swanson v. Boone Co., 42 Minn., 532. 

We are of the opinion that the plaintiffs, other than Mr. Fowle, fail 
to show any right to sue. It is not very clear that he has such right, 
but, as he alleges that he owns and operates a mill on the banks of the 
river and is, in  that sense, an abutting owner, we think, and, for the pur- 
pose of passing upon the other questions, hold that the action will lie. 

I t  is held by some courts, and with reason, that a court of equity will 
' entertain a bill to enjoin a proposed public nuisance by one who might 

xot be able to maintain an action at law. "The strictness of the original 
rule has been greatly modified since the days of Lord Coke," Joyce on 
Nuisances, see. 424; Wiley u.  E l z ~ o o d ,  134 Ill., 281 (28 Am. Rep., 673; 
9 L. R. A., 726). I n  such cases the reason upon which the principle is 
founded, to avoid a multiplicity of snits, does not apply. I t  is uniformly 
held, however, that the courts in such cases will act with great caution in 
interfering at  the suit of prirate citizens. The State is the proper party 
to complain of wrong done to its citizens by a public nuisance. 

I n  regard to the second question, it will be well to state, as the basis . 

of this discussion, a few elementary principles, before proceeding to con- 
sider the peculiar language of the charter. The power to regu- 
late the use of navigable waters in the State, subject to the power (499) 
in the National Government, is in the General Assembly. The 
law is thus stated by Battle, J., in S. v. Dibble, 49 N. C., 108: "The . 
Neuse River having been thus recognized as a navigable water, the de- 
fendants had the right, in  coinnlon with all other citizens, to navigate 
i t  with their boats and, as an incident of such right, to remove all ob- 
'structions not put there by or under the sovereign power. I t  is admitted 
that the sovereign power in this case is the General Assembly of the 
State." I t  is clearly within the power of the Legislature to authorize a 
railroad corporation to cro& and, of course, erect a bridge over a navi- 
gable stream; both constitute, in this sense, a part of the system of pub- 
lic highways of the State. These propositions are not denied by the 
learned counsel for plaintiffs. 

I t  is suggested that, by a proper construction of the charter, the de- 
fendant is restricted to the construction of a bridge across the 
T a r  River, and that the eastern terminus of this river is at Willow 
Pdint, about three miles above the town of Washington. Defendant 
suggests that the point is not the terminus of T a r  River, but that i t  
continues, by that name, until it reaches and passes the town of Washing- 
ton. I t  is conceded that the eastern terminus of the river is not fixed by 
any legislation. We do 'not deem i t  at all decisive of the right of de- 
fendant to cross the river "near" Washington to fix the exact terminus. 
I t  i s  evident from the language of the records and affidavits that, what- 
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ever may have been the understanding in the past, the town of Wash- 
ington is now understood to be located on the Pamlico River. We note 
that the charter of the Washington Toll Bridge Company, granted 24 
December, 1812, empowers the company "to build a bridge across Tar  
River, above the town of Washington, in ~ L a u f o r t  County, and near the 
said tomn, to commence at Bridge Street." Toll Bridge Co. v. Conznzis- 

sionerzr;, 81  N. C., 461. It also appears from the record set out 
(500) in that case that subsequent legislation referred to it as Pamlico 

River. The Century Dictionary refers to Tar  River as "flowing* 
into Pamlico Sound. I t  is called in  its lower course, Pamlico River." 
I n  '(North Carolina and its Resources," a york published by authority of 
the State Board of Agriculture (1896), p. 122, i t  is said of Tar  River: 
"At Washington it expands into a broad estuary, navigable for sea-going 
vessels, and thence takes the name of Pamlico River." We note these 
descriptions of the river, not as showing &at Washington is, as a matter 
of law or fact, on the T a r  Xiver, but as indicating that the exact ter- 
minuq is not known, and that in  construing the charter this fact should 
be kept in view. 

I t  is well known that in our State other rivers have been called by 
more than one name in  different localities. The purpose of the Legis- 
lature was to authorize the defendant to construct a road from Raleigh 
to Greenville, thence on the south side of Tar River to Washington, 
which i . ~  on the north side of the river, the exact status of which, in 
respect to its name, is not ascertained. No one doubts that the road 

* was to cross "the river in Pi t t  or Beaufort counties above, or near, the 
town of Washington, as shall be determined by the board of directors." 
These facts are thus settled: it was to cross the river from the south to 
the north side, to some point "above or near the tomn of Washington." ' 

I t  ik not seriously contended that the road must cross a t  Willow Point, 
or that to cross at  such point is either desirable or practicable. 

We fully concur with the position of the learned counsel for plaintiff 
in  regard to the rule by which grants of power to corporations are to be 
construed. The authorities cited sustain them. "All public grants are 
strictly construed; nothing can be taken against the State by presump- 
tion or inference." R. R. Tax, 18 Wall., 206; 8. U. B?-e~por t ,  43 Xe., 

802. I n  ascertaining whether the charter of a railroad authorizes 
(501) the construction of a bridge over a navigable stream,.being in 

derogation of a public right, the rule of strict construction would 
be invoked, and the power would not be found unless expressly given. 
The construction of somewhat similar language was before the Supreme 
Court of Massachusetts, in Fall River Co, v. R. H., 8 1  Nass., 221, where 
Bigelow, C. J.. said : 

"We cannot doubt that where an unrestricted grant of power is made 
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to a corporation to construct a road between two points, i t  carries with it 
the right to cross navigable waters, if they interfere in a course or route 
which is otherwise reasonable and practicable, and if the road can be con- 
structed without destruction of the public easement or seriously impair- 
ing its convenient enjoyment and use." 

The power to cross the river is giren by necessary implication. I t  
would be to attribute to the Legislature either ignorance of the geogra- 
phy of the State or a purpose to tri4le with an important subject to say 
that it did not knox- that to leave G~%enrille at  a point on the south side 
of Tar River and go to Washington did not necessarily involve crossing 
some rir~er ('above or near Washington." 

Raving reached the conclusion that the defendant has, by its charter, 
the right to cross, that is, construct a suitable bridge over the river, 
the question arises, whether it is restl-icted to such crossing above Wash- 
ington. To adopt this construction would be to eliminate the word 
"near." I f  the Legislature intended to fix the point of crossing definitely 
"above" Washington, it was unnecessary to use the word "near." As 
said by the Suprenie Court of Massachysetts: "The first and most ob- 
vious suggestion is, that the Legislature did not intend to fix with abso- 
lute certainty and precision the point of departure for the new road, 
which the defendants were authorized to build. I n  using language which 
was so vague and indefinite as to leave open for future determina- 
tion the location of this point, it is cleqr that, owing tq the nature (502) 
of the ground, or for some other sufficient reason, it mas not 
deemed expedient or necessa9 to fix i t  with accuracy. I t  is also clear 
that in thus omitting to designate it, i t  was their intention to delegate 
the power of locating it definitely to the defendants or their agents, and 
to vest in them the exercise of the .needful judgment and discretion to 
carry into effect the authority which they intended to grant." Farnham 
on Waters, 327 (a).  Thus, we find in  the defendant's charter, power 
given the board of directors to determine the point of crossing the river 
-of course, to be exercised within the limits of the grant-"above, near" 
the town of Washington. This is the usual form in which the teimini of 
proposed railroads are fixed. I t  is necessarily so, because we know from 
obsenation that the exact termini of railroads are never fixed until after 
the charter is granted; hence, words similar to those found here are 
generally used, folIowed by the power to the directors to fix then1 by sur- 
vey or otherwise. Justice Bigelow, in  the case cited, says: "It follows, 
that unless the defendants have clearly exceeded the limits of this discre- 
tion, and have acted either in bad faith or in disregard of the just limits 
which by a reasonable construction of the words of the statute should be 
put on their power to fix the terminus a quo, they cannot be deemed 
to have invaded the plaintiffs' rights, or be held amenable to process, 
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restraining them from ,prosecuting their work and constructing their 
road, according to the plan. * * * They are authorized to com- 
mence at  a given point, or near it. I f  they embrace the latter alterna- 
tive, a wide range is necessarily left open to them. The word "near," as 
applied to space, can have no positive or precise meaning. I t  is a rela- 
tive term, depending, for its signification, on the subject-matter in rela- 
tion to which it is used and the circumstances under which i t  becomes 
necessary to apply it td surroundigg objects." Wood, Nuisances, see. 
274. R 

We think this correctly states the rules of construction, and, 
(30.3) applying i t  to this case, we are of the opinion that i t  was yithin 

the limits of the power conferred upon the directors of the de- 
fendant, acting in good faith, and a due regard to the rights of the 
public, to locate the bridge below the town of Washington. 

We are thus brought to a consideration of the question whether the 
location, in  the light of the evidence before us and for the purpose of dis- 
posirig of this appeal, is reasonably necessary to the accomplishment of 
the purpose for which the power is granted, and whether, in  the light of 
such evidence, we can say that it is reasonably practicable to locate the 
bridge above the county bridge. We concur with the plaintiff in  saying 
that if the.location of the bridge below the town will create a nuisance, 
and if defendant reasonably can accomplish the same purpose by placing 
i t  above the toGn, the charter will be so interpreted as to confine it to 
such location. 1 6  A. and E., 1001 (1 Ed.). 

I n  Hiclcs v. Hines, 23 Ohio St., 523, it is said: "Corporations or 
public officers are not authorized to obstruct the navigation of a river 
under a legislative grant of power, merely for the building of a bridge 
across the river, when the bridge can reasonably be constructed so as not 
to destroy the navigability of the river." I n  that case the Court found 
that the effect of the proposed bridge "would effectually destroy all navi- 
gation and practically destroy the navigability of the river above the 
bridge." The right to build a bridge mas not denied, but the contest 
related to the kind of bridge that might lawfully be constructed. An 
injunction was sought only against the building of a bridge "without a 
drazo." Tilrnan v. Wolfe, 27 Texas, 68, mas an action for damages for 
obstructing a napigable stream. The jury found that the obstruction 

was a nuisance, and the Court held that the statute under which 
(504) plaintiffs in  error constructed the bridge did not authorize them 

to do so. 
We have held at  this tern,  in Thontnson v. R. R., that power con- 

ferred upon a railroad company to construct and operate a railroad 
must be exercised with due regard. to the rights of the public and of the 
owners of property abutting or near to the road. I n  Met. Asylum Dist. 

382 



N. C .  1 FALL TERM, 1906. 

i. Hill, 6 L. R. (1880-81); 193, the jury, upon an issue submitted, found 
that the erection of the hospital for the reception of smallpox patients 
would be a nuisance, endangering the health of the persons living near- 
by. I t  was ruled by the House of Lords that the language of the statute 
did not authorize the establishn~ent and maintenance of the nuisance. 

The power being in  the Legislature to authorize the obstruction of a 
navigable stream by the erection of another highway, as a county bridge 
or a railroad bridge, the courts will not undertake to control the exercise 
of the power. The question whether the proposed bridge, if an obstruc- 
tion, is necessary for the public con~wlience, is for the Legislature, but 
in interpreting statutes, by which i t  is claimed the power is conferred, 
the courts will apply the rule of strict construction and interpret them 
upon the theory that the Legislature did not intend to confer power to 
unreasonably or unnecessarily obstruct the highway or navigation. 
F a r n h a n ~  on Waters, see. 1296. 

For  the purpose of deciding the controverted questions of fact, neces- 
sary to dispose of the motion for an injunction, in  no manner affectipg 
the rights of either the State or such persons as may be entitled to sue, 
to hare these questions in some appropriate action decided by a jury, we 
arc confined to the complaint and answer, together with the affidavits 
and exhibits filed. I t  is not seriously contended that the proposed bridge 
will obstruct, that is, altogether prevent, boats, barges or rafts passing 
up and down the river, or that in the mode of its construction, in 
respect to the draw and the caisson, upon which i t  rests, the most (505) 
approved methods have not been adopted. The objection is 
directed to the locat ion of the bridge, and not to its kind or construction. 
I t  is alleged, and not contradicted, that i t  is being constructed in  accord- 
ance with the plans and specifications of the War Department and its 
engineers. The power to compel the management of the bridge after 
its construction, by requiring the dram to be kept open at  all proper 
times, the removal of rafts or dkbris, the dredging of the channel, if 
uy sqoadsax Laqo ll̂ e uy pu^e 'suossy~:, ayq 30 uomax Lq dn 119 0% pun03 
which the public welfare, interest and safety is involred, is ample in both 
Federal and State governments. We are, therefore, to eliminate all 
other questions and consider the testimony only in regard to the loca- 
tion. We find, upon an examination of the authorities, a recognition of 
the principle that where two rights exist, public as well as private, they 
must be used and enjoyed in the light of the maxim "Sic utere," etc. 
People  v. B. R., 15 Wend., 134. The rule laid down by Nr .  Farnham, 
and which we think correct, is: "As commerce upon land has increased 
and become more important, its requirements have modified to some ex- 
tent the old rule which prevented any interference whatever with naviga- 
tion rights, and  paclz ~ i g h t  modifies the  other;  so that the obstruction to 
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the navigation will not be regarded as unreasonable and a nuisance, 
unless i t  is material and unnecessary in view of the requirements of the 
land traffic." 2 Waters, 1290. ITe further says: "If a bridge is nee- 
essary for the convenience of the public, and does not prevent the free use 
of the stream as a public highway, although causing some slight incon- 
venience to those who had been in  the habit of navigating the stream by 
olnliging them to take some additional precautions in passing it, i t  is not 
necessarily a nuisance. The fact that the channel is somewhat abridged, 

or that vessels are delayed to a slight degree, does not render the 
(506) bridge a nuisance."' Mr. Justice ~VcLean in Works v. R. R., 

Fed. Cases, No. 180.16, says : "A draw-bridge . over navigable 
water, although i t  unavoidably occasions some delay.in passing it, is not 
necessarily such an obstruction to the navigation as to amount to a nui- 
sance. The delay is submitted to in  consideration of the benefits con- 
ferred." The discussion of the Judge in this case is enlightening and 
apposite to the one before us. "To constitute nuisance, the obstruction 
must maferiably interrupt general navigation.'' S. 2;'. Wilson, 42 IIe., 9 ; 
Woodman v. Pittman, 79 Me., 456. I n  Atiorney-General v. R. R., 27 
N. J. Eq., 1 (page 27), i t  is said: "The rule of law is that where a 
bridge over a navigable stream is erected for public purposes, and pro- 
duces a public benefit, and leaves reasonable space for the passage of 
vessels, it is not indictable; and another mle is, that the bridge must 
appear plainly to be a nuisance before it can be so decreed, since a court 
of equity proceeding by bill, like a criminal court trying an indictment, 
must give the defendant the benefit of all reasonable doubts.'' Williams 
u. Beardsley, 2 Carter (Tnd.), 591. 

! 

We have examined with care the affidavits filed in the case. Eliminat- 
ing the complaint and answer, we find an irreconcilable conflict of 
opinion in the affidavits, while there is but little of fact. Seventeen 
persons who either own or operate sail, steam or gas vessels and boats on 
said river, express the opinion that the proposed bridge will seriously 
impede, impair and obstruct navigation. Twenty-one persons who say 
that they are in the same position to form opinion, are equally explicit 
and positive in expressing the opinion'that the proposed bridge will not 
materially burden, impede or obstruct navigation upon the said river, 
nor will it seriously iuterfere with or tend to diminish or discourage com- 
merce upon the said river. Each of the affiants gives the reasons upon 

which their opinions are formed. I t  is impracticable for us to 
(5071 discuss t6em in detail; we are not sufficiently familiar with the 

questions involved to do so intelligently. We take, merely as illus- 
trating the divergence of opinion, the affidavit of Mr. Bell, who says that 
he is sixty-two years of age and has been for many years engaged in  
navigating the river. His opportunity is evidently good for forming 

384 
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an  opiuion. H e  says that the bridge will seriously obstruct navigation, 
giving his reasons therefor. Captain Springer, on the other hand, says 
that for twenty-five years he has navigated the river. H e  says that in 
his opinion no such result will follow. Both appear, from their affi- 
davits, to be intelligent, honest men. They are a fair  sample of the other 
affiants. A large number of citizens engaged in all kinds of occupations 
and professions express divergent opinions. I f  we were controlled in 
our judgment by numbers, the defe'ndant would hare the advantage. 

Recurring to the parties to the action, we note that the complaint 
used as an affidavit is not verified by Mr. Pedrick or U r .  Jones. The 
affidavit of Mr. Haines is very full and explicit; he has large opportuni- 
ties for knowing the conditions, and his opinions are entitled to much 
weight. Mr. Packard, an intelligent and evidently well-informed man 
and resident engineer of defendant, says that he has unusual opportuni- 
ties for observing the character and class of commerce carried on upon 
the river. That he has made careful sounding examinations and surveys 
for the purpose of ascertaining the depth, width, character and course of 
the channel for a distance both above and below the town of Washington. 
IIe gives the result of his work as stated herein. He  says that during 
the month of September pilings mere driven at  the points at  which the 
ceuter pier and end piers of the draw will be located. That from the 
time of the driving of the pilings to that of making the affidavit there has 
been left open something more than half of the total space that 

' will be provided for the passage of boats when the bridge is coni- (508) 
pleted; that during this time he has been daily either on the river 
or the shore opposite the proposed draw, and has seen every day num- 
bers of sailing vessels, steamers, gas boats, tugs and barges and tugs with 
rafts of logs pass through said space without delay, hindrance or diffi- 
culty. That during said time the mind h i s  been variable, usually heavy 
tides have prevailed, and for a considerable portion of the time the 
weather has been what is comnlonly called stormy. Captain Mohan ' 

says that he is engaged in navigating the river, transporting lumber and 
general freight to and from Washington and l'hiladelphia al?d other 
northern points. That his "barge is a vessel of 432 tons, 183 feet and 
7 inches on keel and about 190 feet and 10 inches beam and about 12 
feet deep," and one of the largest which "comes into these waters." 
That barges can be navigated through the draw in the proposed bridge 
without diEculty. and that the bridge will not impede, burden or obstruct 
navigation. H e  gives the width of draws and manner of construction of 
bridges over a number of navigable rivers between Washington and 
Philadelphia, showing that the draw in the bridge in controversy cor- 
responds with many others. He  says: "Affiant does not know of any 
dr,aw-bridge across any river in North Carolina that is more easy of 
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access and less difficult to pass through, or that constitutes less of an 
obstruction to navigation than will the draw-bridge now being con- 
structed by defendant." 

I n  the light of this conflict of opinion and in view of the f a d  that 
courts of equity are cautious in interfering with a public improvement 
upon an allegation of apprehended injury, me would hesitate to enjoin 
the further construction of this bridge. Judge illclean in Works v. 

Junction Cfo., supra, a controversy much like this, says that where 
(509) the evidence is equally balanced "the pre~~entive and extraor- 

dinary remedy invoked ought not to be given." 
Several witnesses express the opinion that i t  would be practidable 

for defendant to locate its bridge above the county bridge. The testimony 
in  this respect in conflicting. 

I n  Bclrnes v. Calhoun, 37 N. C., 199, plaintiff sought to enjoin the 
construction of a mill for that it would create a public nuisance, sobbing 
lands and injuring the health of the people. The testimony was con- 
flicting. Judge Gnston said: "Upon the whole, we confess that the 
strong leaning of our opinion is with those who think that the apprehen- 
sions of the plaintiff are not without foundation. But we do not, on 
that account, feel ourselves authorized to grant the extraordinary remedy 
which h,e asks of us. We entertain no doubt of the right of this Court 
thus to act in  cases of undoubted and irreparable mischief, and we hold 
that i t  may thus act upon the application of individuals, not only in the 
case of a private nuisance, but where the individuals suffer special injury 
in the case of a public nuisance also. Spencer v .  R. R., 8 Simons, 193. 
But i t  v i l l  only act in a case of necessity, where the evil sought to be 
pre~~ented is not merely probable, but undoubted. And it will be par- 
ticularly cautious thus to interfere, where the apprehended mischief is, 
to folloy from such establishments and erections as have a tendency to 
promote the public convenience." H e  emphasized the right of the plain- 
tiff to sue at  law for damages, and, if necessary, upon a verdict establish- 
ing the nuisance, apply for equitable relief. 

Tn B ttorney-General. v. Len, 38 N.  C., 301, Judge Nask, citing Attor- 
ney-General v. BZovnt, 11 N. C., 384, says that the Court will enjoin a 
p b l i c  nuisance "in  a plain case." (Italics his). I n  this case an in- 
junction to enjoin the erection of a public mill mas dismissed. I n  Ximp- 
s o n  71. Justice, 43 N.  C., 115, plaintiff sought to enjoin a private nuisance. 

Pearson, J., says that the fact of nuisance must be established by 
(510) an action at  law or "by strong and unanswerable proof." (Italics 

his.) The same principle controlled the Court in  Wilder v. 
Striclcland, 5.5 N.  C.,-389, Nash, C. J., saying that if the erection of the 
mill should result in a nuisance, the courts of law would be open to the 
complainants. IIyatt v. Myers, 73 N. C., 232; Dorsey v. Allen, 85  N. 
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C., 358; R e y b u r n  v. Sawyer ,  135 N.  C., 328. When we look into other 
jurisdictions we find the same rule uniformly adhered to. I n  E a t o n  V .  

R. R., 24 N. J. Eq., 49, which was a bill to enjoin the construction of a 
bridge over a navigable water, the Chancellor said : "The work which is 
sought to be enjoined is a public enterprise of much importance to the 
people of the State, who, through their Legislature, have authorized its 
vonstmction. I find no evidence of bad faith on the part of defendant, 
nor even any imputation of it. This Court is always reluctant to stay 
the progress of such enterprises, and will only do so in  a case clearly 
calling for its intervention." H e  further says that if the defendants 
have done any wrong or unauthorized act "they may be called to answer 
for it in a court of law. They receive no license or immunity by the 
refusal of this Court to interfere with them on this application." 

There is another view of the case pressed upon our attention. I t  
appears that the defendant made contracts for the construction of the 
bridge and expended large amounts of money in the preparation for its 
placing; that for several months it was at  work thereon. That pilings 
were driven, the foundation of the structure made and, as one witness 
said, about one-fourth of the work done before any application was made 
for an injunction. I t  is said in reply to this that plaintiffs had made 
application to the Attorney-General to institute suit, and were awaiting 
action by him. While the delay in bringing the action is not controlling 
in our minds, we cannot disregard the facts in the record. I t  is 
manifest that the question of the location of the bridge has been (511) 
discussed by the citizens of Washington and the defendant for 
some time, and that there is a division of public opinion in  regard to it. 
The reports of Captain Johnson of the engineer corps show this. The 
mrveys were being made and many and most unmistakable steps were 
taken showing that defendant had selected the location for the construc- 
tion of this bridge. The observations of the Chancellor in E a t o n  v. R .  
R., supra, in  this aspect of the case, are in point. I t  may be proper to 
Ray that we do not concur in the view pressed by defendant, that the deci- 
sion of the Secretary of War permitting the location of the bridge is con- 
clusive. The control of its navigable waters is with the State, the au- 
thority of the General Government being only cumulative protection 
from an interference with commerce. R. R. v. Ohio, 165 U.  S., 365. 

Upon a careful review of the evidence and authorities, we' concur with 
his Honor, and his judgment must be 

Affirmed. 

BROWN, J., did not sit on the hearing of this case. 

Cited:  T & e  v. W h i t a k e r  Co., 144 N.  C., 512; McManus  v. R. R., 150 
N. C., 658, 661, 666; Moore v. Meroney, 154 N.  C., 162; Whi tehurs t  
v. R. R., 156 N. C., 50. 387 
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(512) 
HAIRSTON v. LEATHER COMPANY. 

(Filed 22 December, 1906.) 

lZailroad8-Automatic Couplers-Negligence-Continuing Negligence-Con- 
tributary Negligence-Assumption of Risks-Fellow-servant Act-Reck- 
lessness-scope of Employment-Disobedi.ence of Orders-Issues. 

1. In  a n  action for injuries received in coupling cars without automatic coup- 
lers by an employee of a large manufacturing company which in con- 
nection therewith and as  part of the same owns twelve to fourteen 
miles of railroad track on which it operates with its own crew, engine 
and c a b  belonging to it, and the cars of other roads, the Court was 
correct in charging the jury that  the failure of the defendant to equip 
its cars with automatic couplers was negligence, and that i f  such 
failure was the proximate cause of plaintiff's injuries, they would 
answer the issue as  to negligence "Yes." 

2. The jury, under the charge, having found the issue of negligence against 
defendant, under the principles established in the Greenlee and Troxler 
cases, both the defenses of assumption of risk, which ordinarily in- 
cludes the negligence of a fellow-employee, and that of contributory 
negligence, are closed to defendant, unless, perhaps, the negligent 
conduct of the injured.employee should amount to resklessness. 

3. The Fellow-servant Act, Rev., sec. 2646, appliw to the  railroad of de- 
fendant company and shuts off the defense of injury by negligence 
of a fellow-servant and bars all defense by reason of assumption of 
risk unless the "apparent danger was so great that its assumption 
amounted to reckIess indifference to probable consequences." 

4. Where the jury found that  the plaintiff Gas injured by the negligence of 
the defendant in  failing to have its cars equipped with automatic coup- 
lers, the only defense open to the defendant, in  the absence of any 
evidence of recklessnss, was whether plaintiff was injured in the course 
of his service and employment, and the Court properly submitted a 
separate is'sue as to this matter. 

ACTION by  L u t h e r  Hai r s ton  against  the  United States  Lea ther  Com- 
pany, heard  b y  0. H. Allen, J., and  a jury, a t  t h e  September Term,  1906, 
of BEKCOMBE. 

There  was allegation a n d  evidence on  t h e  p a r t  of plaintiff tend- 
(513) i n g  to show t h a t  defendant, a corporation engaged i n  t h e  business 

of manufacturing leather  a n d  extracting tann ic  acid, i n  aid of 
a n d  a s  a p a r t  of i ts  enterprise, h a d  constructed and  was using 1 2  to 14 
miles of railroad track, s tandard  gaugej  i n  a n d  around i ts  plant  a t  Old 

' Fort ,  N. C., and  i n  operat ing this  road  h a d  i ts  own crew, engines, cars, 
etc. ; a n d  also used a n d  shifted t h e  rai l road cars  of other  roads o n  which 
wood required f o r  i t s  purposes was brought to  i t s  plant. T h i s  wood 
was brought  f r o m  various localities in  rai l road cars, a n d  these cars  were 
placed b y  t h e  rai l road o n  i t s  sidetrack, where t h e  engines a n d  crew of 
defendant  company would move then1 onto the  t racks of defendant, where 
they mere unloaded a n d  t h e  wood stacked between these t racks of de- 
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fcndant company, from which point the railroad crew afterwards and as 
required would load the wood onto its own cars and haul same to points 
accessible and convenient to the chipper-house, where the machines of 
defendant company cut the wood up. Where the tracks permitted, by 
reason of being on an  incline, the shifting of cars was sometimes done by 
hand, and especially was this true in pushing the cars from the chipper- 
house track into the chipper-house ;bard and up to the machines. That 
the cars of defendant were smaller than the railroad cars, being some- 
thing like 18 feet in length, and not so high, and were without automatic 
couplers, the old style link and pin being used for the purpose. That 
plaintiff was an employee of defendant company, whose duties called on 
him to work at the chipper machines, and in  the course and scope of his 
duties he v a s  called on frequently to movo these cars and stop them and 
couple and uncouple same; and on the occasion referred to, to wit, 2 May, 
1904, in the course of his duty he was on a car which he had started and 
was letting i t  roll down towards another car to which it was to be 
coupled. While plaintiff was so engaged, and as he was about to couple 
the car he was on to another, the pin which had been prepared 
failed to drop properly so as to effect the conpling, but fell to the (514) 
groundabetween the cars. That plaintiff, remaining on the car, 
got down on his all-fours and was reaching down to pick up the pin, 
when a co-employee on the third car allowed same to roll down against 
the car he was on, jolting plaintiff's hand between the draw-heads, where 
it was mashed and severe!y injured. , That this employee, one Will Cald- 
well, could have seen how plaintiff was engaged at the time, there being 
no obstruction, and plaintiff being in  full riew. 

Plaintiff claimed that on these facts, if established, defendant was 
guilty of actionable negligence: (1 )  I n  not providing the cars with 
coupling devices, as required by law. , (2)  I n  negligently causing the 
violent collision between the cars as above set forth, while plaintiff was 
in plain view of those in control of the car which ran into the one plain- 
tiff was on. 

Ad~nitt ing that the cars were without automatic couplers, defendant 
denied that there was any negligence on its own part, and claimed that 
i t  was no part of plaintiff's duties either to couple or urfcouple cars, but 
that his duty was to work at the chipper machines, and alleged contribu- 
tory negligence on part of plaintiff. Further, that plaintiff had assumed 
the risk of the injury which occurred to him, and that he was injured 
by the negligence of a fellow-servant in charge of the rear car, etc. 

Defendant offered testimony to sustain his positions, and tendered 
issues as follows : 

1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? 

389 
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2. Was the plaintiff, at  the time he received the alleged injuries, acting 
in disobedience of the orders of the defendant given to him by his fore- 
man, J. Y. Allison? 

3. Did the plaintiff contribute to his injury by his own negli- 
(515) gence? 

4. Was the plaintiff injured by the negligence of a fellow- 
servant ? 

5. Bid the plaintiff assume the risk of &n injury when he undertook 
to couple the cars outside of his regular duty? 

6. I s  the plaintiff entitled to recover damages; and if so, what sum? 
The Court submitted the following issues, which were responded to 

by the jury as follows: 
1. Was the plaintiff injured by the negligence of the defendant, as 

alleged in  the complaint ? Answer : Yes. 
2. Was the plaintiff, at  the time he received the alleged injuries, acting 

in  disobedience of the orders of the defendant given to'him by his fore- 
man, J. Y. Allison ? Answer : No. 

3. I s  the plaintiff entitled to recover damages; and if so, what sum? 
'Answer : $1,000. 

There was judgment on the verdict for plaintiff, and defendant ex- 
cepted and appealed. ' 

Locke Craig for the plaintiff. 
Merrimon & Merrimon for the defendant. a 

HOKE, J., after stating the case: I n  the cases of Greenlee and Troxler, 
both being actions to recover for injuries inflicted on employees by the 
negligent failure of railroad companies to furnish their cars with auto- 
matic couplers, the principle was announced that such a failure would 
amount to continuing negligence on the part of the companies which 
would shut off the defense of contributory negligence and assumption of 
risk. 

I n  Greenlee's case, reported in 122 N. C., 977, i t  was held : 
( a )  "The failure of a railroad company to equip its freight cars with 

modern self-coupling devices is negligence per se, continuing up 
(516) to the time of an injury received by an employee in coupling the 

cars bj. hand, for which the company is liable whether such em- 
ployke contributed to such injury by his own negligence or not. 

( b )  "The former decisions of this Court touching dpon the duties of 
railroads to provide modern appliances by coupling cars otherwise than 
by hand and foreshadowing the early holding that the failure to do so 
would be negligence per se, and the act of Congress (27 U. S. Statutes 

390 
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at  Large, p. 531) requiring self-couplers to be placed on all cars by 
1 January, 1898, and the general adoption by railroads of such self- 
couplers, made i t  the duty of defendant to adopt such devices, and its 
failure to do so, whereby an employee was injured was negligence per se. 

( c )  "The fact that an employee remains in the service of a railroad 
company, knowing that its-freight cars are not equipped with self- 
couplers, does not excuse the railroad from liability to such employee if 
injured while coupling its cars by hand, the doctrine of 'assumption of 
risk' h a ~ ~ i n g  no application where the law requires the use of new appli- 
ances to secure the safety of employees and the employee, being either 
ignorant of the law's requirement or expecting daily compliance with it, 
continues in the service with the old appliances." 

. I n  Troxler's case, reported in  124 N. C., 189, it was held: 
(1)  "Reason, justice and humanity, principles of the common law, 

irrespective of Congressional enactment and Interstate Commerce Com- 
mission regulation; require the employer to furnish to the employee 
safe modern appliances with which to work, in place of antiquated, 
dangerous implements, hazardous to life and limb; and the failure to 
do so, upon . injury ensuing to the employee, is culpable, continuing 
negligence on the part of the employer, which cuts off the defense 
of contributory negligence and negligence of a fellow-servant, such 
failure being the causa causans. - 

( 2 )  "It is negligence 2le.r. se in any railroad company to cause 
one of its employees to risk his life and limb in making couplings (517) 
which can be made automatically without risk." 

I n  Hicks v. Manufacturing Co., 138 N. C., 331, it was said that both 
of these cases were approved; and further, that the principle therein 
announced would be further applied in cases of like peril.and circum- 
stance; and we think it should ;be applied here. 

The defendant company, being a large industrial plant, in  connection 
therewith, and as part of same, has constructed and owns, in and around 
its plant at Old Fort, N. C.. 12 to 14 miIes of railroad track, standard 
gauge, on which i t  operates with its own crew, engines and cars, and 
also the railroad cars of other companies carrying to that point the ma- 
terial required for its purpose. I t  is an enterprise of unusual extent and 
proportions, no doubt doing more hauling than many of the logging 
roads, which have been held as railroads under our decisions, and more 
shifting and coupling and uncoupling of cars than tvould be done on the 
same or much greater quantity of mileage in the operation of a regular 
railroad. 

The, track being situated on a level bottom in and around its plant, 
there would seem to be no difficulty in the procurement and use of these 
coupling devices, and at  comparatively small cost, by means of which 
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these cars could be coupled automatically and without risk; and the 
Judge below was correct in  charging the jury that the failure on the 
part  of the conlpany to equip its cars with automatic couplers was negli- 
geilce, and that if such failure was the proximate cause of plaintiff's in- 
jury they would answer the first issue ((Yes." 

The jury, under the charge, having found this issue against the de- 
fendant under the principles established in  the Greenlee and Troxler  
cases, both the defenses of assumption of risk, which ordinarily includes 

the negligence of a fellow-employee, and that of contributory 
(515) negligence, are closed to defendant, and any issues addressed to 

these questions become immaterial and irrelevant unless, perhaps, 
the negligent conduct of the injured employee should amount to reckless- 
ness. 

Again, we have held at  the present term, in Bird  v. Leather Go., that 
the act known as the Fellow-servant Act, being Revisal, see. 2646, ap- 
plies to the railroad of defendant company, citing Iiremphill v. Lumber  
Go., 141 N. C., 487. 

This statute, among other things, enacts that any employee of a rail- 
road who is injured in  the course of his service or employment by the 
negligence of a fellow-servant or by reason of any defect in the machin- 
ery, ways or appliance of the company, shall be entitled to maintain an 
action, and that any contract of an employer, express or implied, to 
waive the benefit of this section shall be void. 

This statute, in  express terms, shuts off the defense of injury by negli- 
geuce of a fellow-servant, which was formerly open to defendant. And 
in Coley's case, 329 N. C., 407, i t  was held that in cases where same ap- 
plied, i t  barred all defenses by reason of assumption of risk unless the 
"apparent danger was so great that its assumption amounted to reckless 
indifference to probable consequences." There was no recklessness here, 
nor was there any evidence tending to establish it. On the contrary, the 
plaintiff appears to hare been doing as well as could be done with the 
appliance given him ; and he testified that if he had gotten down on the 
ground and under the car to pick up the pin, his injury, in all probabil- 
ity, would have been much more serious. 

These t ~ ? o  defenses, then, being withdrawn from defendant, both under 
the decisions in Greenlee and Troz ler  and by the construction put upon 
the statute in CoZey's case, supra, the numerous exceptions addressed to 
these questions become immaterial, and the only defense open to defend- 

ant on the facts presented was whether plaintiff was injured in  
(519) the course of his service and employment. 

The principles held to be controlling in this case, both in the 
decisions and by the statute, apply only for the protection of employees 
who are wrongfully injured in the course of their employment. 
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I f  this plaintiff went out of the line of his service and employment, 
and, i n  disobedience to the orders of his superior, officiously undertook to 
couple and uncouple cars, when .it was no part of his duty to do so : in 
that event, both of these defenses would be open to defendant, and a dif- 
ferent rule of responsibility would attach. 

The evidence was conflicting on this question: that of the plaintiff 
tending to show that plaintiff, at the time of the injury, was acting in the 
course of his employment on the part of defendant, that plaintiff was 
acting out of the line of his duty, in disobedience to the express orders of 
his foreman. 

The Court very properly submitted a separate issue as to this matter, ' 

and under a charge as favorable as defendant could expect, or had any 
right to ask, the jury have decided the question in  favor of plaintiff; and 
this being true, under the principles discussed, and on the testimony, the 
plaintiff has a clear right of action. 

There is nothing here said which conflicts in any way with Elmore v. 
R. R., 132 .N. C., 865. I n  that case, the Court, in  sustaining a recovery 
had by plaintiff in the Court below, where a defendant had negligently 
failed to keep its cars supplied with automatic couplers which would 
work, held that the charge of the trial Judge was sufficiently favoyable to 
defendant, the same being as follows: 

"If plaintiff knew that the coupler was out of order, and that i t  was 
too dangerous to go between the cars to couple, and that plaintiff used 
his foot to make the coupling, and that by reason of his position 
he acted foolishly and without prudence with reference to the (520) 
character of the work, and that this act was carelessness, the 
chances of safety being less in  favor of him than against him, he would 
be guilty of contributory negligence, even if defendant knew of the de- 
fective condition of the coupler." 

As said by the Court, this is sufficiently favorable to the defendant, for 
it is the rule which applies in  ordinary cases of contributory negligence 
and assumption of risk. Hinshaw v. R. R., 118 N. C., 1047. But in 
cases like the present, involving the principles established by the cases of 
Greenlee and T r o d e r  and Coley's case, where same applies, the correct 
rule is held to be as indicated in  this opinion. 

There is no error, and the judgment below is affirmed. 
No Error. 

Cited:  Dermid v. B. R., 148 N. C., 193; Blaclcbum v. Lumber  Co., 
152 N. C., 363; Tzoiddy v. Lumber Co., 154 N.  C., 240.. 
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BANK v. HOLLINGSWORTE 

(Filed 22 December, 1906). 

Corportttions, Uontracts of-pleadings-lssues-purchaser for Value-Fraud 
-Evidence-Tranfer of Corporate Assets-Collaterat Agreement-Asszgn- - ment for  Benefit of Creditors. 

1. While a corporation may contract under an assumed and fictitious 
name and be bound on the contract, the president or other manag- 
ing officer, without any authority whatever, cannot bind the cor- 
poration by endorsing, in  his own name, or the name of some firm 
of whlch he may be a member, a note payable to himself for which 
the corporation received no benefit or consideration. 

2. Where this Court, on the former appeal, construed the pleadings as 
raising certain issues, and the parties went to trial on the plead- 
ings, i t  is  too late on this appeal to  raise the question that such issues 
are  not presented by the pleadings. 

3. One who is not a creditor of a corporation is not i n  a position to com- 
plain of the fact that  all i ts debts were not paid. 

4. The exceptions to the charge bf the Court on the  issues directed to 
the  question whether the defendant R. was a purchaser for value 
and without notice of D.'s fraudulent purpose in  making certain 
transfers, are without merit, there being no evidence that  R. had 
notice of facts sufficient to  put him on inquiry. 

5. Where the president of a corporation who owned all of i ts  stock trans- 
ferred the same and i ts  assets to defendant i n  payment of a debt 
due defendant, the  latter's collateral agreement i n  regard to the 
disposition of certain notes which they held and t o  pay the out- 
standing debts of the corporation did not make the transfer an assign- 
ment for the benefit of creditors within the operation of Laws 1893, 

' chapter 433. - 
HOKE, J., dissenting. 

(521) ACTION b y  Nat iona l  Union R a n k  of M a r y l a n d  against J. B. 
Hollingsworth a n d  others, heard  b y  W. R. Allen, J., a n d  a jury, 

a t  the  M a r c h  Term, 1906, of t h e  Superior  Cour t  of BUNCONBE. F r o m  
a judgment  f o r  t h e  defendant  the  plaintiff appealed. 

J u l i u s  C. M a r t i n  a n d  Charles A. Webb f o r  t h e  plaintiff. 
Locke Craig a n d  X o o r e  & Rollins f o r  t h e  defendant. 

COXNOR, J. T h i s  cause was before us  a t  t h e  December Term, 1903, 
a n d  is reported i n  135 N. C., 556. T h e  facts  a r e  there  ful ly  set forth, 
i n  t h e  statement of t h e  case. a n d  we find n o  reason, i n  disposing of this  
appcal,  f o r  restat ing them, b u t  refer  to  the  case a s  reported. A f t e r  dis- 
cussing t h e  several phases of the  controversy, a s  presented a n d  argued 
before us, we concluded b y  saying:  "The cause should be  remanded a n d  
a new t r i a l  h a d  upon  t h e  issues of f r a u d  raised b y  t h e  pleadings and  t h e  
clainl of the  defendant Robertson, that ,  i n  a n y  event, h e  is  a purchaser 
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for value and without notice. The burden of proof upon the first issue 
will be upon the plaintiff and as to the second upon the defendant." His 
Honor in accordance with this decision submitted the issues indicated 
and, in addition thereto, submitted the third issue: "Did the defendant, 
the J. E. Dickerson Company, endorse the notes in controversy in  
the name of J. E. Dickerson & Go.?" His  Honor instructed the (522) 
jury, in deference to what he construed to be the opinion of this 
Court, to answer the issue in the negative. * 

The plaintiff's fifteenth exception is directed to this ruling. I t  was 
alleged that the defendant corporation had, through J. E. Dickerson & 
Co., as agents, contracted the debts sued on, had received the benefit of 
the money advanced on \he notes, and was therefore liable for them. 

We do not think the question raised by the third issue mas left open, 
and his Honor may have refused to submit the issue. I t  will be observed 
that neither J. E. Dickerson or J. E. Dickerson & Co. had any connec- ' 

tion with these notes, save by way of endorsement. There is no evidence 
that the J .  E. Dickerson & Co. had any connection whatever with them. 
We expressed our opinion in the first appeal upon this phase of the case, 
as follows: "This note was never payable to the corporation, was not 
executed in consideration of any debt due the corporation, was never 
endorsed by any officer of the corporation, in his official capacity, and i t  
is difficult to perceive how it could have become liable u p o n  t h e  cause of 
action. set forth in the complaint, that is, the promissory note of Hol- 
lingsworth." We adhere to that view. 

The learned counsel contends that there was abundant evidence to go 
to the jury to prove that J. E. Dickerson was acting as agent of the cor- 
poration when he endorsed Hollingsworth's note given in renewal of 
notes payable to J. E. Dickerson & Co., in the name of J. E. Dickerson 
& Co. While i t  is true, as contended by counsel, that a corporation may 
contract under an assumed and fictitious name and be bound on the con- 
tract, we know of no authority by which the president or other managing 
officer of a corporation, without any authority whatever, can bind the 
corporation by endorsing, in  his own name, or the name of some firm of 
which he may be a member, a note payable to himself for which 
the corporation received no benefit or consideration. There is no (523) 
suggestion that either J .  E. Didkerspn undertook, or any officer 
of the bank understood or supposed that he mas undertaking, to bind the 
corporation by endorsing the words "J. E. Dickerson & Co." upon the 
back of a note payable to J. E. Dickerson & Co. TVe find no scintil la of 
evidence tending to establiqh any liability against the corpo,ration upon. 
t h e  endorsemmt ,  which is the cause of action. I f  the corporation re- 
ceived property from J. E. Dickerson or J. E. Dickerson & Co., in fraud 
of his or their creditors, the right to  follow t h e  property  in the 
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possession of the oorporation, or the hands of a purchaser with notice, is 
conceded. The exception cannot be sustained. 

The plaintiff's tenth exception is pointed to the submission of the 
fifth and ninth issues, directed to the question whether Robertson was a 
purchaser for value without notice of the fraud of Dickerson. The ex- 
ception is based upon the contention that the issues are not raised by 
the answer. We construed the plgadings as raising the question, and di- 
rected the submission of the  issues as stated. Possibly there is some 
confusion in respect to the real matters in controversy in this case, grow- 
ing out of the fact that the complaint is drawn upon the theory that the 
defendant Robertson, as partner of Watkins, Cottrell & Co., was per- 
sonally indebted to the plaintiff bank. The affidavit upon which the at- 
tachment was issued states that Robertson, being a non-resident, is in- 
debted and has property in this State. The attachment is levied upon 
the property assigned to him by J. E. Dickerson & Co., in the hands of 
J. E .  Rankin, recei~er,  and the shares of stock in  said company, 
"which belong to and are the property of the said W. S. Robertson." I n  
the first trial the Court directed the jury to answer the issue that Rob- 
ertson was not, indebted to the bank, and rendered judgment accord- 

ingly, and this was, upon plaintiff's appeal, affirmed by this Court. 
(524) 134 N. C., 582. Thereafter all parties, and the Court, treated the 

action as a bill to follow the property, upon the theory that Dick- 
erson had dealt with i t  in  fraud of his creditors. The pleadings sho,uld, 
upon the decision of this Court, have been amended so as to present the 
real controversy. The parties, however, went to trial upon the pleadings, 
and i t  is too late now to raise the question that they do not preserit the 
questions upon the decision of which their rights dcpcnd. I f  necessary 
to do so, we mould not hesitate to direct appropriate amendments made 
in this Court. 

Exceptions fourteen and seventeen are directed to the instruction that 
if the jury believed the evidence, they should find that all of the debts of 
the corporation had been paid. I t  is conceded that if his Honor's ruling 
upon the third issue was correct, these exceptions cannot be sustained. 
The defendant Robertson expressly undertook to, and says, without con- 
tradiction, that he did pay all of the debts of the corporation; and no 
one, other than plaintiff, which, as-we have endeavored to show, is not a 
creditor, is complaining. We do not perceive how the plaintiff is in  a 
position to complain of the time the debts were paid. Exceptions sixteen, 
eighteen and nineteen point to the charge of his Honor on the fifth and 
ninth issues directed to the inquiry whether Robertson was a purchaser 
for value without notice of Dickerson's fraudulent purpose in making the 
transfers. The plaintiff introduced Robertson's deposition. H e  testified 
that neither he nor the firm of Watkins, Cottrell & GO. had any connec- 
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tion with or knowledge of the Hollingsworth or Jones notes until after 
the property was transferred to him. The evidence upon this question 
is clear and positive. In answer to direct questions, he says: "I never 
dreamed of that;  was as much surprised to hear of them as anyone else. 
I didn't know anything in the world about them-never heard of them 
before suits were commenced." This testimony was uncontra- 
dicted. I t  is claimed, however, that Robertson had notice of facts (525) 
sufficient to put him upon inquiry. We have carefully examined 
the testimony and are unable to find that he had knowledge of any facts 
in  the slightest degree indicating that Dickerson owed any debts, except 
to his firm. There is no controversy in respect to the validity or amount 
of this indebtedness. As will be seen by reference to the statement of 
facts in the former appeal, 135 N. C., 566, two of the partners of Wat- 
kins, Cottrell & Co. died, and i t  became necessary to close up their busi- 
ness. Mr. Robertson, together with the executors, went to.Asheville in 
May, and it was at that time that the first arrangement was made. The 
Bank of Asheville was then in business, and there is no suggestion that 
i t  was insolvent or at  least that it was supposed to be so. Hearing that 
the bank had failed in Sentember and that Dickerson was in trouble, 
Robertson again visited Asheville, and at  that time the final assignment 
was made in payment of the debt. He  swears that he did not at  that time 
know that Dickerson was indebted to any one but himself. I t  was but 
natural that the failure of the bank, in  which Dickerson was asdirector, 
should have made i t  prudent for Mr. Robertson to visit Asheville. but i t  
was not, in our opinion, any evidence that he was indebted to the bank, 
and as we have seen, he swears positively that he did not know and had 
no intimation of that fact. 

Without undertaking to discuss the evidence in full upon that point, 
we refer to the statement of facts heretofore made.  is Honor ciearlv 
charged the jury i n  regard to the burden of proof and the manner in 
which they were to consider Robertson's testimony, introduced by .the 
plaintiff. We find no error in the instruction given. To the suggestion 
that the transfer made to Robertson in September was an assignment for 
the benefit of creditors corning within the provisions of the Act 
of 1893, ch. 453, it is sufficient to say that the real consideration (526) 
of the assignment was in payment of the debt due Robertson. The* 
collateral agreement in regard to the disposition of the notes which they 
held and the agreement on the part of Robertson to pay the outstanding 
debts of the Dickerson Company does not, in our opinion, bring it within 
the operation of the statute. While there mere other exceptions in the 
record, they are not noticed in the brief, and we take them to have been 
abandoned. Those which were in the brief fully presented the real mat- 
ters in  controversy. 
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U p o n  a careful  consideration of the  ent i re  record we  a r e  of t h e  opinion 
t h a t  h i s  Honor 's  instructions were correct a n d  t h a t  h i s  judgment  is  i n  ac- 

.cordance wi th  the  fo rmer  opinion of this  Court.  There  is  
No E r r o r .  

HOKE, J., dissenting: I th ink  the  record a n d  case on  appeal  show 
t h a t  there  was  evidence f o r  t h e  consideration of t h e  ju ry  of facts  and  
circumstances which should have ,pu t  t h e  defendant Robertson on  in- 
quiry,  a n d  which would have led to  knowledge of the  f r a u d  established 
b y  the  verdict against Dickerson a n d  Dickerson & Co.; a n d  t h e  ju ry  
should have  been allowed to determine t h e  question of the  bona fides of 
Ilobertson's purchase i n  t h a t  aspect of t h e  testimony. 

I n  m y  opinion, therefore, there was e r ror  o n  t h e  p a r t  of t h e  t r i a l  J u d g e  
i n  charging t h e  ju ry  t h a t  if they believed t h e  evidence they would answer 
t h e  issue, addressed to t h a t  question, i n  favor  of t h e  defendant. A s  there 
i s  n o  question of l aw o r  legal inference seriously involved, however, I do 
not  consider it necessary o r  desirable t o  discuss t h e  case more  a t  length. 

( 5 2 7 )  
LEDFORD V. EMERSON. 

(Filed 22 December, 1906). 

Imprisonment for  Debt-Fraud-Execution Against Person-Constitutional 
Law-Habeas Corpus-Supplementary Proceedings-Similar Proceedings 
Pending-Surrender by Sureties. 

1. Where the plaintiff alleged that  the defendant collected the proceeds 
of the sale of certain options, in  which they were equal partners, 
and . tha t  his share of the net profits amounted to $4,400, and he 
further alleged that  the defendant had been guilty of fraudulent 
conduct, and . the  plaintiff took judgment for the amount due as his 
share of the profits upon a n  issue which found that the defendant 
was "indebted" to him in that  amount "by reason of the  matters 
alleged i n  the complajnt," a n  execution against the person should 
not have been issued upon the judgment, in  the absence of any 
special finding of fraud by the jury. 

2. Under Art. I, sec. 16, of the Constitution, which .provides that  "there 
shall be no imprisonment for debt in  this State, except i n  cases of 
fraud," there can be no imprisonment to enforce the payment of a 
debt under final process, unless it has been found upon an allega- 
tion duly made in the complaint and a corresponding issue sub- 
mitted to  a jury that  there has been fraud, and a judgment has been 
entered in conformity therewith. 

3. Where the defendant was not originally liable to arrest  and had been 
discharged upon habeas corpus, he cannot be held upon a surrender 
by his sureties. 

r ~ h e r e  the defendant was ordered to appear before the Clerk to  be exam- 
ined in a supplementary proceeding, when the Clerk .was properly in- 
formed'that a similar proceeding was then pending before the Judge, he 
should have refused to proceed, and failing so to do, the Judge had 
the power to order that he desist from further action. 

\ 398 
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- 4 0 ~ 1 0 ~  by John P. Ledford against A. S. Emerson, pending in 
CHEXOKEE. 

This is a petition for a habeas corpus by the defendant, in 
which he asks to be discharged from an arrest made by the (528) 
Sheriff under an execution against his person issued in the above- . 
entitled case, heard by W. R. Allen, J . ,  at -chambers, on 6 August, 
1906, and he was discharged. 

I t  is alleged that the parties were equal partners in a transaction by 
which in 1900 and 1901 they secured options for the purchase of certain 
land situated in the State of Georgia, which defendant took in his own 
name for their joint use and benefit and which were renewed from time 
to time. The defendant sold the options for $10,000 in 1903, concealed 
the real amount of the proceeds of the sale and paid the plaintiff only 

. $250, falsely stating to him at the time that the said sum represented his 
share of the proceeds, and upon the faith of that statement the plaintiff 
accepted the $250 and gave his receipt for the same in  full satisfaction e 

of his share. A much larger amount was due, and this action was 
brought to recover the balance. The plaintiff filed an affidavit alleging 
the above facts, and obtained an order of arrest under which the defend- 
ant was taken in custody. H e  moved to vacate the order, and his motion 
was allowed by Areal, J., 28 October, 1905. An appeal was taken to this 
Court by the plaintiff, and at  Fall  Terh ,  1905, the ruling was reversed 
and the case remanded, 140 N. C., at  page 288, to which we refer for 
greater certainty. The case was before us on a prior appeal, 138 N. C., 
502, and again before us a t  the last term, 141 N. C., 596, but not upon 

' matters specially germane to the questions now involved. 
The issue submitted to the jury and the answer thereto were as fol- 

lows: "In what amount, if any, is the defendant indebted to the plain- 
tiff by reason of the matters alleged in the complaint? Ans.: $4,225, 
with interest from 1 Mayj 1903." The Court adjudged simply that the 
plaintiff recover of the defendant the said sum and his costs, to be taxed 
by the Clerk. The execution on this judgment against the prop- 
erty of the defendant having been returned unsatisfied, the Clerk, (529) 
without any order from the Court, issued an execution against the 
person of the defendant under which he was arrested and afterwards 
discharged by Judge Allen as above stated. From the order discharging 
him, the plaintiff appealed. 

E. B. Norvell, Busbee & Busbee, and Axley & Axley for the plaintiff. 
Thomas A. Jones, Dillaid & Bell, J. C. Martin ,and Ben Posey for the 

defendant. 

WALKEEL, J., after stating the case: The plaintiff alleges that the de- e 
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fendant collected the proceeds of the sale of the options, which amounted 
to $10,000, and that his share was one-half or $5,000, from which was to 
be deducted the sum of $600 due by the plaintiff on the settlement, leav- 
ing $4,400 the clear balance coming to the plaintiff as his share of the 
profits. So far  the complaint shows only an indebtedness by the defend- 
ant to the plaintiff arising out of contract. But he further alleges that 
while he consented that the options might be taken in the defendant's 
name, upon the assurance of the latter that i t  would facilitate the sale of 
the land' and would not affect the stipulation as to the equal division of 
the profits, yet he now believes that all this was done with the intent ko 
cheat and defraud him, and that the sale of the options by the defend- 
ant without the knowledge of the plaintiff and without disclosing the 
fact to him mas made with a like intent, and further that the false repre- 
sentation by which he procured the receipt for $250 was also fraudulent . 
and made in furtherance of the origiqal and continuing illtent to depive 
the plaintiff of his just and equitable share of the profits, the plaintiff 
being at  the time the defendant got the receipt an illiterate man. The 

plaintiff took a judgment for the amount due him as his share of 
(530) the profits and interest from I May, 1903, the time they were re- 

ceived by the defendant, upon an issue which finds that the de- 
fendant is ('indebted" to hi& in that amount, '(by reason of the matters 
alleged in the complaint." 

We have already held (I40 N. C., 288) that the defendant could be 
arrested nnder an ancillary order and committed unless he should give 
an undertaking conditioned, as provided by the statute, to render himself 
amenable to the process of the Court during the pendency of the action ' 

and to such as may be issued to enforce the judgment. But this is quite 
a different thing from imprisoning him under final process until he pays 
the debt or otherwise discharges himself from custody. The only pro- 
visions of the law relating to arrest and bail which can have any possible 
bearing on this case are substantially as follows: A defendant may be 
arrested where, as factor, agent, broker or fiduciary, he receives money or 
property and embezzles or fraudulently misapplies it, or where he is 
guilty of fraud in contracting the debt or incurring the obligation for 
which he has been sued, or when the action is brought to recover damages 
for fraud or deceit. Revisal, see. 727. I t  is provided that an execution 
against the person of the judgment debtor shall not be issued, unless an 
order of arrest has been served, as pravided by law, or unless the com- 
plaint contains a statement of facts showing one or more of the causes 
of arrest enumerated in the statute, "whether such statement of facts be 
necessary to the cause of action or not." Revisal, see. 625. 

The Constitution provides that '(there shall be no imprisonment for 
debt in  this State, except in cases of fraud." Art. 1, sec. 16. This, me 
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think, clearly means that there shall at least be no imprisonment to en- 
force the payment of a debt under final process, unless i t  has been ad- 
judged, upon an allegation duly made in the complaint and a correspond- 
ing issue found by a jury, that there has been fraud. Whether 
the fraud to which that section refers is one that is committed in (531) 
contracting the debt, or extends to one that is collateral to it, such 
as the fraudulent conceaIment or disposition of property to evade the 
payment of the debt, is a question we need not now consider, though dis- 
cussed by counsel. Tlrhaterer may be the nature of the fraud, it must 
be alleged and proved as any other issuable fact, a ~ d  i t  is safer and bet- 
ter that when it is found by the jury to exist, it should be recited in the 
judgment, with a proper order or direction as to the issuing of executions 
to enforce it. The defendant is entitled in any ex7ent to have a finding by 
the jury upon this important allegation, before there can be any judg- . 
merit that will warrant the issuing of an execution against his person. 

I n  regard to this question, we adopt the view taken by the Court in 
Davis v. Robinson, 10 California, 411, where Field, J. (since a Justice 
of the United States Supreme Court), said: "There is no doubt as to the 
correctness of the position that the execution must be warranted by the 
judgment. I t  rests upon and must follow the judgment; if i t  exceeds the 
judgment, it has no validity. To authorize, therefore, an arrest on execu- 
tion, the fraud must be stated in the judgment, for the writ issues, in  the 
language of the statute, in the 'enforcement7 of the 'judgnient.' Nor do 
we entertain any doubt that the question of fraud must be subniitted to 
the jury, except so fa r  a3 may be necessary to aut'horize the arrest pend- 
ing the action. To justify execution against the person; which may be 
followed by imprisonment, an issue must be framed, and be determined 
like issues of fact raised upon the pleadings. Fraud is an offense involv- 
ing moral turpitude, and is followed by imprisonment not merely as a 
nzeans of enforcing payment, but also as a punishment, and i t  would in- 
deed be strange if on a mere question of indebtedness the right to a trial 
by jury should be held sacred and inviolate, and yet such trial be 
denied upon a question involving a possible~loss of character and (532) 
liberty. We should hesitate long befdre we held that this latter 
question could be tried upon affidavits where the accuser is also a wit- 
ness, where the affidavits are not present, and no cross-examination of 
witnesses is allowed. We are aware of decisions in other States holding 
n different view, but we do not find sufficient reasons advanced in then1 
to induce us to deny what we cannot but regard as the clear right of the 
party accused." And again: "The arrest upon affida~it is only intended 
to secure the presence of the defendant until final judgnent; and in 
order to detain and imprison his person afterwards, the fraud must be . 
alleged in the complaint, be passed upon b,T. the jury, and be stated in 
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the judgment." I t  is also said: "By requiring the charges to be stated 
in  the complaint the rights of the defendant will be fully guarded. H e  
can then meet the charges, and have a fair opportunity of defending him- 
self by a trial before a jury." There was no appropriate issue submitted 
in this case upon the alleged fraudulent conduct of the defendant, and 
we cannot hold that the general issue submitted embraced the matters re- 
lating to it. As soon as the money was paid by the purchaser of the 
options to the defendant, he immediately became indebted to the plaintiff 
for the amount of his share, and his subsequent conduct did not.add one 
penny to that indebtedness, nor did i t  in law increase, in the slightest 
degree, the obligation to pay it. The debt has continued the same to this . 
time, notwithstanding any of the alleged dishonest acts and practices of 
the defendant. So that when the jury found that he was indebted to the 
plaintiff "by reason of the matters alleged in  the complaint," they re- . 
ferred, or at  least must be presumed to have referred, of course, to those 
matters only which were necessary to constitute a cause of action for the 
recovery of the debt, and they were the transactions between the parties 

prior to the payment of the money to and the receipt of the money 
(533) by the defendant for the plaintiff's use. This was fully sufficient 

to raise the implied promise to pay to the plaintiff his part of the 
proceeds, if there was not already an express one to do so. The allega- 
tions of fraud were therefore extrinsic to the cause of action. and i t  
should not be supposed that the jury, under an issue so framed, passed 
upon the alleged fraud; and they not having made any special finding of 
fraud, a personal execution should not have issued ppon the judgment. 
CZnflin v. Underwood, 75 N. C., 485; Preiss v. Colzen, 117 N. C., 54. 

There should be a separate and distinct issue submitted to the jury as 
to any fraud alleged, unless the cause of action is of such a nature that 
the questions of debt and fraud can be tried in  one issue, so as to have a 
clear and intelligible finding as to each of them. Such a case will rarely, 
if ever, be presented, but we do not at  the present undertake to say that 
an issue in  that form ,would not be proper. I t  is better practice, though, 
to have the fraud found as 'a fact, under an issue by itself, or separate 
from that as to the debt. We think the dic tum in  Peebles v. Foote, 83 
N. C., 102, that if there is an allegation of fraud in  the complaint and a 
judgment for the debt, it will authorize an execution against' the person 
if the complaint is duly verified, without any finding of fraud, and judg- 
ment thereon, was virtually disapproved in Stewart  v. Bryan ,  121 N. C., 
at  p. 50, where Furches, J., for the Court, says: "It will not do to carry 
the doctrine of Peehles 21. Boote under section 447 of The Code, as 
amended by the Act of 1891, to the extent contended for i n  the argu- 
ment of plaintiff-that, because there is an allegation in the complaint, 
this fact entitles the plaintiff to an execution against the body of the 
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defendant, whether the.plaintiff recovered a judgme~t  against the de- 
fendant or not. To sustain this position would be in  effect to nullify 
the Constitution." That case seems to sustain the view we have taken 
herein, that the Constitution requires that there shall be no im- 
prisonment for the enforcement of a debt, unless where the fraud (534) 
has been adjudged upon an issue properly submitted to the jury. 
I t  was there held that a mere allegation of fraud, in a verified complaint, 
was not sufficient, where the judgment was simply for a debt. The cases 
cited by the plaintiff's counsel are not in  point. Kinney v. Laughenour, 
97 N.  C., 325, did not involve a question of fraud, but a different cause 
of action, for which an arrest could be made. An order of arrest had 
been served before judgment, and the jury found the necessary facts to 
authorize an execution against the person to issue upon the judgment. 
Pasour v. Lineberger, 90 N. C., 159, and V7ingo zl. Hooper, 98 N. C., 
482, merely decide that, at  that time, the defendant was not entitled to 
a jury trial upon the questions of fact raised by the affidavits upon 
which the orders of arrest issued, and that the denial of a motion to va- 
cate, if not reversed, is res judicata. 

The constitutional right of trial by jury shields the defendant from 
arrest under an execution against his person unless, in actions of debt, 
an  issue of fraud has been found against him and a judgment entered in 
conformity therewith. We so hold, and must refuse to follow Patton v. 
Gash, 99 N.  C., 280, if in conflict with our views, or any expressions to 
the contrary, if there are such, in  prior cases. I f  this right of trial by 
jury exists where his property, however small its value may be, is in- 
volved, with much greater reason is it guaranteed where the liberty of the 
citizen is imperiled. The provision of the Revisal, sec. 735, does not 
bear on the case, as it applies only to an issue, so called, which is raised 
by a denial of the facts stated in the affidavit, upon which the order of 
arrest is based and which is ancillary to the principal cause of action. 
I n  such a case the defendant may demand a jury trial, but where an is- 
sue of fraud is'raised by the pleadings, the plaintiff must take the burden 
and he must establish the fact of fraud before he can be entitled 
to an execution against the person of the defendant. (535) 

Wc conclude this branch of the case with the language of 
Pearson, C. ,T., in  Claflin v. Underwood, 75 N .  C., 486: "We concur 
with his Honor in the conclusion that the defendant could not lawfully 
be arrested and imprisoned under a writ of capias ad satisfaciendum, for 
the reason that the issue of fraud had not been tried, By the Constitu- 
tion no person pan be imprisoned for debt except in cases of fraud. No 
case of fraud had been proved against the petitioner." We also refer to 
Merritt v. Wilcox, 52 Gal., 238, and Payne v. Elliott, 54 Cal., 339, where 
the subject is discussed and the conclusion we have reached is fully vin- 
dicated. 403 
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As our opinion is against the plaintiff in this appeal, i t  is not impera- 
tive that we should decide the question, whether an appeal is the proper 
remedy for the review of the Judge's decision upon the habeas c o r p h  or 
whether the matter should have been brought before us by a certiorari. 
The question was not much pressed upon our attention, and we advert to 
it merely for the purpose of suggesting that a careful amendment of the 
statute relating to proceedings in haheas corpus with a view of affording 
a speedy and effective method of reviewing such proceedings in this 
Court would tend often to promote justice by simplifying the remedy 
and facilitating its use. I t  should, of course, be done cautiously so as not 
to defeat the object of the law in other respects, or to delay its adminis- 
tration in the courts. For the purpose of reaching the merits of the 
case and deciding upon them, we may at least treat this proceeding as in 
the nature of a motion in the cause to recall the execution and to dis- 
charge the defendant, the denial of which motion would be reviewable 
by appeal. Such a motion was made and entertained in Houston v. 
W n b h ,  79 N. C., 36, and the procedure recommended as an appropriate 

one. The plaintiff surely has no reason to object to this view be- 
(536) ing taken of the matter, as it is done for his benefit and so that 

he may be heard, if his appeal was improper. 
I t  would seem that habeas corpus will lie where it appears f rop  the 

judgment roll that the Court had no jurisdiction to issue an execution 
against the person. 17 Cyc., 1520; 21 Cyc., 324; CZaflin v. Underwood, 
75 N. C., 485; Houston v. W a b h ,  79 N.  C., at p. 41. The statute for- 
bids the use of the writ only where the person applying for it has been 
committed or is detained by virtue of the final order, judgment or decree 
of a competent tribunal of civil or criminal jurisdiction, or of an execu- 
tion issued thereon. Revisal, see. 1822. We see, therefore, that it must 
be a competent court and it 'must have had jurisdiction to proceed against 
the person committed. 

This disposes of the plaintiff's appeal in this case adversely to his con- 
tention. 

No Error. 
\ 

PLAINTIFF'S APPEAL. 

WALKER, J. After the defendant had been discharged upon habeas 
corptis by Judge Allen, his sureties surrendered him and he sued out 
another writ before the same Judge and was again discharged. I t  may 
be doubtful if the sureties could surrender their principal after he had . 
once been discharged upon the ground that he was not amenable to arrest 
and imprisonment under an execution issued against him in the same 
cause. But however this may be, our ruling in the other appeal is de- 
cisive of this one. If the defendant was not originally liable to arrest, 
he surely cannot be held even upon a surrender pf him by his sureties. 

No Error. 404 
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PLAINTIFF'S APPEAL. 

WALKER, J. The defendant was ordered to appear before the Clerk 
and be examined in a supplementary proceeding. H e  moved to dismiss 
the proceeding, as another of a like kind and instituted for the 
same purpose before the Judge was then pending on appeal to this (537) 
Court. The Clerk refused to dismiss, and the defendant excepted 
and prayed an appeal, which was also refused. * H e  then obtained an 
order from Judge Allen to the Clerk requiring him to certify the record 
to the Superior Court in order that the matter might be reviewed by him 
as upon appeal, and to stay all action until it could be heard. The record 
was accordingly certified and the case came on to be heard by Judge 
Allen, who was of the opinion that the plea of former proceeding for the 
same cause pending and undetermined was a valid objection to the ex- 
amination of the defendant, as full relief could be had in  that proceeding. 
The Judge held that the ruling of the Clerk was erroneous, and ordered 
that the proceeding be dismissed. The plaintiff excepted, and appealed 
to this Court. We do not understand why this decision was not correct. 
I f  it was not, then it follows that the defendant might be vexed by aily 
number of proceedings of the same kind, when one would fully and com- 
pletely anmTer the purpose of the plaintiff. This is not a question as to 
the competency of testimony or the qualification of a witness, but i t  in- 
volves the right of the Clerk to proceed at  all, under the circumstances. 
The cases relied on by the plaintiff's counsel are not in  point. I n  Bruce 
'L'. Crabtree, 116 N. C., 528, which is more like this case than any other 
cited, the appeal was taken not by the defendant Crabtree, but by the 
witness Ilartsfield, who had no interest in the cause. I t  is true the 
Judge who delivered the opinion said that the order of the Cle,rk was 
interlocutory and not appealable, i t  not being like a final judgment, 
citing Clement v. Poster, 99 N. C., 255, which i t  will be found does not 
sustain the view expressed by him. Therq the plaintiff moved for judg- 
ment upon the answer, which he alleged was insufficient. The motion 
was refused, and he appealed. I t  was properly held that the appeal was 
premature, because he should have noted his exception and ap- 
pealed from the final judgment in the case. But there is no final (538) 
judgment in  tllis proceeding, and no stage of it a t  which an appeal 
can be taken, in  order to preserve and protect the defendant's rights, un- 
less it is that at  which this appeal w& taken. When the Clerk was 
properly informed that a similar proceeding was then pending before 
the Judge, he should have refused to proceed, and failing so to do, the 
Judge had the power to order that he desist from further action. I f  .the 
course suggested by the plaintiff should be pursued, great wrong and op- 
pression might result to the defendant. The other cases cited are equally 
inapplicable. This case is governed by Bank v. Bums, 107 N. C., 465, 
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in which an appeal was held to lie to the Judge under circumstances 
similar to those which appear in this case, and both cases are distinguish- 
able from T u r n e r  21. Holden ,  109 N.  C., 182, as in that case there was a 
defect in the process which could be remedied easily by amendment, 
while in this case and in  that of B a n k  v. B u r n s ,  "the objection affects 
the very existence of the proceedings," as said by Merr imoa ,  C. J.,  in the 
latter case. We think J u d g e  A l l e n  proceeded regularly, and his ruling 
meets with our concurrence. I t  is unnecessary to notice the defendant's 
second ground of objection to the proceeding which he assigned before 
theGlerk and afterwards before the Judge. 

No Error. 
DEFENDANT'S APPEAL. 

WALKER, J. When J u d g e  A l l e n  dismissed the proceeding then pend- 
ing before the Clerk, he required the defendant to give an undertaking in 
the sum of $1,000 to appear at  a time designated, for the purpose of be- 
ing examined, should his order dismissing the proceeding be reversed, the 
said undertaking to take the place of the one on file, which was ordered 
to be canceled. If there mas danger of the defendant leaving the State, 

and i t  appeared that he had property which he had unjustly re- 
(539) fused to apply to the satisfaction of the judgment, the Judge had 

the power to require him to give security for his appearance, and 
this is all he did. Revisal, see. 671. What effect our decision in  the 
plaintiff's appeal from the order dismissing the supplementary proceed- 
ing will  ha^ e upon the undertaking, as security to the plaintiff, we need 
not now determine. 

Ko Error. 

Ci ted:  Cope7and 11. Fowler ,  151 N .  C., 356; S. v. W e b b ,  155 N.  C., 
430; B o w i e  v. Sp i t t l e ,  156 N .  C., 1E.2; S. v. Dunn ,  159 N.  C., 472; T u r -  
l ing ton  v. Aman,,  163 N. C., 559 ; Michael  v. Leach,, 166 N.  C., 225. 

HILL v. RAILROAD. 

(Filed 22 December, 1906.) 

Corporatiorts-Stockholders-Meetings-Notice-Zr~egularities-Resolutions- 
Ratifieution-Waiver-Laches-PresumptiOns-Rairoads-Leses - Time 
' -Covenants-Breach-Forfeiture-Stare Decisis-Ultra Vires Acts. 

1. It is essential to the validity of the acts of the stockholders of a corporation 
that they should be assembled in their representative capacity, as they 
are not permitted to discharge any of their duties unless thus organized 
into a deliberative mretins, though they may all have severally and 
individually given their consent to any proposed corporate action. 

2. Notice to each of the members of a corporation of the time and place of 
holding a meeting of the stockholders is absolutely essential to its 
validity, unless the stockholders are present in person or by proxy, or 
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unless the time and place are  definitely fixed by the statute o r  by 
the charter or by usage. 

3.lwhe1-e a railroad company resolved to lease its road a t  a special meeting 
of the stockholders, of which one of the stockholders had no notice, 
but a t  a subsequent annual or stated meeting a resolution was intro- 
duced, a t  his instance, instructing the proper officers to take legal 
action to set aside the lease and recover the property, and such resolu- 

' tion was defeated: Held,  that this was a ratification of the leas? 
so far  as  any irregularity in calling or the manner of holding (540) 
or conducting the former meeting is concerned. 

4. I n  the absence of proof to the contrary, i t  will be assumed that  an annual 
or stated meeting of the stockholders of a corporation was held in  
accordance with the requirements of the charter. 

5. Where, after a lease of the property of a railroad company had been author- 
ized a t  a special meeting, of which the plaintiff had no notice, a regular 
annual meeting was duly held, of which the plaintiff had due notice 
and a t  which the presidept reported the material facts relating to the 
lease, and his report was received and adopted, this was a distinct 
approval of the lease by the clearest implication and without objection. 

6. Where a stockholder of a corporation, with knowledge of the execution of 
the lease of all i ts  property, maintained silence and inaction for more 
than a year, during which time the lessee had expended large sums 
of money in execution of his part of the contract and extensive dealings 
i n  the stock have taken place, this was a waiver of any right which 
he originally had to object to  irregularities in  the execution of the 
lease. 

7. Where a resolution authorizing the lease of corporate property required 
the deposit of the sum of $100,000, or United States bonds, or bonds of 
the State of North Carolina, or other marketable securities acceptable 
to the directors and having a market value of not less than said sum, 
as  security for the payment of the rentals, etc., while the lease itself 
provides that there shall be a deposit of $100,000 in United States bonds, 
or bonds of the State of North Carolina, or other marketable securities, 
etc.: Held,  that  the provision as  contained in the resoIution means that  
the lessee shall deposit either $100,000 in money, bonds or other mar- 
ketable secmities having a current value of not less than that sum, and 
not that the deposit should consist of bonds or securities having a par 
value of $100,000, and the substitution of the word "in" for the word 
"or," which was in  the resolution, was merely accidental. 

8. Where a resolution for the lease of corporate property provided for the 
deposit of securities for the payment of rentals with the State Treas- 
urer, but the deposit was made with a trust company as authorized 
by t h e  terms of the lease, and the change was called to the attention 
of the stockholders by the president a t  a n  annual meeting held a few 
months after a resolution had been passed directing a full inquiry 
to be made by a committee into the matter of the deposit, and par- 
ticularly as  to when'and where i t  had been made, after which no 
further objection was made as  to the deposit: Held,  that  the stock- 
holders are presumed to have had knowledge of the contents of the 
lease, and any objection to the lease because the deposit was not 
made with the State Treasurer, or because i t  was not sufficient (541) 
in  amount, was waived. 

9. Where a lease of railPoad property provided that the "lessee doth covenant 
with the lessor that  i t  will not within any time during the continuance 
of said term fix or establish a rate or local freight a t  a higher average 
rate than the average tariff rate for local freight as established by the 
lessor a t  the time of the execution of the lease," but no clause of for- 
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feiture was annexed: Held, that  the failure to comply with the cove- 
nant  does not work a forfeiture of the lease, but simply gives to the 
lessor a cause of action on the covenant for its breach, 

10. Where the term of a lease of property of a railroad company extends 
beyond the time fixed by its charter for the  corporate existence of 
the lessor, such a lease is valid for the period of the corporate life of 
the lessor, and will extend beyond that period if the charter is renewed, 
and the lessor's corporate existence is thereby extended, and by this 
process i t  may endure for the full term. 

11. The charter of the defendant company conferring the right to transport 
passengers and freight, and giving the power to "farm out" the right 
of transportation, authorizes the company, by the former decisions 
of this Court, to execute a valid lease of its property and franchises to 
another railroad company. 

12. The doctrine of stare decisis is  applicable to this case and means that 
this Court should adhere to decided cases and settled principles, and 
not disturb matters which have been established by judicial determi- 
nation. 

13. A former adjudication of this Court in construing a statute o r  the  organic 
. law should stand when it  has been recognized for years; and in such 

a case the principle settled or the meaning given to the statute becomes 
a rule for guidance in  making contracts, and also a rule of property, 
and i t  should not be disturbed even though the  conclusion reached 
may not be satisfactory to the Court a t  the time the same matter is 
again presented. . 

14. After a statute has been settled by judicial construction, the construction 
becomes, so fa r  as  contract rights acquired under it are  concerned, 
a s  much a part of the statute as the text itself. 

15. Where a n  alleged illegal transaction has been fully consummated and 
large expenditures have been made, the  benefit of which have been 

s received by the corporation and an objecting stockholder, and the 
rights of third parties have intervened, so that  the status quo cannot 
be restored, and the cancellation of the contract upon the ground of 
its being ultra vzres would defeat justice or work a legal wrong, a court 
of equity will interfere, i f  a t  all, only a t  the instance of the State. 

CLARK, C. J., dissenting. 

ACTIOX by W. F. Hill a n d  others aga ins t  t h e  Atlant ic  and 
(5423 K o r t h  6 a r o l i n a  Rai lroad Company and  another ,  heard  b y  Long, 

J., a t  t h e  F e b r u a r y  Term,  1906, of CRAVZN. a 

T h i s  suit was  brought  b y  t h e  plaintiffs to  annul  t h e  lease of t h e  At- 
lant ic  a n d  E o r t h  Carol ina Kailroad Company to t h e  Howland  Im- - " 

provement Company, now t h e  Atlant ic  and  N o r t h  Carol ina Company, 
one of t h e  defendants. T h e  action was  commenced i n  t h e  name of W. F. 
H i l l  i n  behalf of himself and  all  other  stockholders of t h e  Atlant ic  a n d  
N o r t h  Carol ina Rai l road  Company. C. E. F o y  a n d  t h e  Board  of Com- 
missioners of Craven  County af terwards came i n  a n d  by leave of the  
Court   ere associated 6 t h  TV. E'. H i l l  as  plaintiffs. T h e  lease was at-  
tacked upon  the  following grounds : 

First. T h e  meeting of the  stockholders called by t h e  then president of 
the company, a n d  a t  which t h e  resolution was passed which authosized 
the  execution of t h e  lease, was i r regular ly called, due  notice of t h e  meet- 
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ing not having been given as required by the charter and the meeting not 
having been held at  the place designated in the call. The facts relating 
to this objection are as follows: The by-laws of the company provide 
that the president shall have the power to call occasional meetings of the 
stockholders at  such time and place as he may think proper, first giving 
twenty days' notice thereof in two or more newspapers published in New 
Bern. The president issued a call for an occasional or special m e e t i ~ ~ g  
of stockholders to be held in New Bern on the first day of September, 
1904, for the purpose of considering a proposition to lease the property 
and PO forth of the company. The notice of or call for said meeting was 
published in but one newspaper, the ATew Bern Jo7crd ,  it being at that 
time the only one published in said city. No personal notice of the meet- 
ing was ever given to any of the plaintiffs. Some of the stock- . 
holders assembled in New Bern at the time appointed in  the no- (543) 
tice and organized by electing a chairman and secretary. A r e  
port was made by the proxy committee through its chairman, Henry R. 
Bryan, and the meeting was then adjourned to reassemble at  Morehead 
City the same day at 3 o'clock P. M. The stockholders accordingly re- 
assembled at  Morehead City and passed the resolution directing the lease 
to be exccuted. The plaintiff W. F. 1311 was not represented at said 
meeting, either in  person or by proxy. H e  was at the time the owner of 
one share of the stock of the conipany. The Board of Commissioners of 
Craven was represented and voted the stock owned by the county in ' 
favor of the resolution authorizing the lease to be made. C. E. Foy was 
present and formally protested against making the lease, and his pro- 
test was entered on the minutes. The lease was not read to the stock- 
holders. The by-laws further provided that "No contract for the assign- 
ment, sale or transfer of any corporate right, franchise or privilege of 
the company shall be made till the question of sale or transfer shall have 
been submitted to a vote of the stockholders and such sale or transfer ap- 
proved by a majority of private stockholders in  the State.'' At the regu- 
lar  annual meeting of the stockholders of the Atlantic and North Caro- 
lina Railroad Company held on 20 September, 1905, a resolution was in- 
troduced at the instance of W. F. Hill, one of the plaintiffs, instructing 
the president and directors of the lessor company to institute an action 
against the Atlantic and North Carolina Company, the lessee company, 
to cancel the lease made originally to the Howland Improvement Com- 
pany and to recover possession of all the property, rights and franchises 
therein described. This resolution, on motion, was laid upon the table. 
The same resolution was introduced a t  a regular meeting of the directors 
on 2P  September, 1905, at  the request of W. F. Hill, and was also laid 
upon the table. There was a regular annual meeting of the stock- 
holders of the lesser company on 22 September, 1904, which was (544) 
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held as provided by the company's charter, and of which all the 
plaintiffs had due notice. The plaintiffs, other than W. F. Hill, were 
represented at  the meeting and participated in the proceedings. No steps 
mere taken by any one to set aside the lease, which had then been made, 
nor was its validity questioned in  any way. The president of the com- 
pany, Janies A. Bryan, submitted his ailnual report and in it referred to 
the fact that the stockholders of the company, by a very large majority 
vote, had authorized a lease of its property and franchise to the How- 
land Improvement Company, "of which 'R. S. Howland is the progres- 
sive and enterprising president," and that an inventory of the property 
so leased was then being taken, and that Charles Dewey had been ap- 
pointed to act with the expert of the lessee company to examine and re- 
port upon the condition and value of the road-bed, warehouses and other 
property of the lessor company, their report to form the basis of the 
'agreement for the actual transfer of the property from the lessor to the 
lessee. The president then proceeds to say: "In leasing your property 
to the Howland Improvement Company, while there was, and was to be 
expected, some opposition to it, the impression is becoming general that 
your act was a wise one, and will result in  the near future in the develop- 
ing and upbuilding of the entire section along its line, a condition much 
needed and long hoped for, but until now having little prospect of reali- 
zation." The provisions of the lease relating to the rental are then set 

' forth, giving the increasing amounts for the successive periods during 
the entire term. No objection was made to the report, but, on the con- 
trary, it was received and approved by the stockholders and ordered to 
be recorded in the minutes. The lease provides as follows: "The said 
lessor for itself, its successors and assigns, does covenant and agree to 

and with the lessee, its successors and assigns, that the said lessor 
(545) and its stockholders and directors will not do anything or take 

any action as such stockholders and directors that may or can in- 
terfere, in any way whatsoe~er, with the free use and operation and con- 
venience of said railroad and other property so hired, let, farmed out 
and dolivered to the said lessee according to the terms and intent of these 
presents." 

Second. The lessee has not made the deposit of bonds required to be 
made before the lease should become effective, and, therefore, nothing 
has passed to the lessee. The resolution adopted at  the meeting of 1 
September, 1904, empo-ivered the oficers and directors to cause the lease 
to be executed and to look after the details of the transaction. The direct- 
ors afterwards formally ratified and approved the lease as submitted at  
the said meeting of the stockhblders and by resolution directed the prop- 
erty, rights and franchises of the lessor company to be turned over to the 
TIowland Improvement Company upon the latter making the deposit re- 
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quired by the lease and complying with the conditions precedent men- 
tioned in  the lease. The provision of the lease in  regard to the deposit 
is as follows. "To secure the prompt and faithful payment of said rents 
and sums as above stipulated to be paid, and of all taxes payable on the 
demised railroad and property as herein provided, and the faithful per- 
formance of the covenants entered into herein by the lessee as herein set , 

forth, the lessee does covenant to and with the lessor, its successors and 
assigns, that i t  will deposit and keep on deposit with the Treasurer of the 
State of North Carolina, or any such bank or banks or other depository 
as may be approved by the directors of the lessor from year to year, and 
all the time during the continuance of said lease, the sum of one hundred 
thousand dollars in United States bonds, or bonds of the State of North 
Carolina, or other marketable securities acceptable to the directors of the 
lessor, and having a market value of not less than said sum." At 
the meeting of 1 September, 1904, "the matter of permitting the (546) 
Governor of the State to look after the making of the deposit re- 
quired of the lessee was informally discnssed" and on 3 September, 1904, 
the Governor deposited a certified check for $100,000 (which was fur- 
nished by R. S. Howland for the lessee) in  the Bank of Wayne, and re- 
ceived a certificate of deposit therefor from said bank in his own name as 
Governor of the State. On 6 September, 1904, the president of the At- 
lantic and North Carolina Railroad Company and the presidents re- 
spectively of the Howland Improvement Company and the Wachovia 
Loan and Trust Company agreed that .eighty of the North Carolina con- 
struction 6 per cent. coupon bonds, eaoh of the denomination of $1,000, 
be deposited wikh the said Loan and Trust Company for the purposes set 
forth in the lease. The eighty bonds were purchased with money f u ~  
nished by R. S. Howland, a part of which was the deposit in the Bank 
of Wayne, the certificate of deposit which was transferred to the seller 
being considered as so much cash paid on the purchase-money. The 
bonds were deposited with the Loan and Trust Company on 13 Septem- 
ber, 1904, and were accepted by the latter upon the trust just stated, and 
are still held by said company. At the time of the deposit and at  the 
time of the trial of this case the said bonds were worth $105,600. At  a 
meeting of the directors of the lessor company held 11 July, 1905, an 
inquiry was directed to be made by the president, under the advice of the 
general counsel, into the matter of the deposit required by the lease, i t  be- 
ing $100,000. At a meeting of the stockholders of the lessor company 
held 28 September, 1905, the president, J. W. Orainger, read his report, 
which was adopted. I n  it the following statement was made in regard to 
the deposit: '!For the faithful paymelit of all rents, taxes and other ob- 
ligations assumed by the Howland Improvement Company, lessees of 
your road, they are under contract in  the lease to deposit a sum 



I N  THE SUPREME COURT. [I43 

(547) amounting to one hundred thousand dollars in United States 
bonds, or bonds of the State of North Carolina, or other securities 

acceptable to the directors of your company. This deposit has beeh 
made by the lessee in 6 per cent, coupon bonds of the State of North 
Carolina, maturing 1 April, 1919, placed in the Wachovia Loan and 
Trust Company of Winston-Salem, N. C." 

Third. That the lessee has violated, the contract on its part by in- 
creasing freight charges beyond what they were when the lease was ex- 
ecuted. The lease contains the following clause: "The lessee doth cove- 
nant to and with the lessor, its successors and assigns, that it will not at 
any time during the continuance of said term fix or establish rates on 
freight, called local freight, at a higher average price or rate from sta- 
tion to station than the average rate for local freigh~ tariff as lawfully 
fixed and established by the lessor at the time of the execution of this 
lease." The lessee did increase the local tariff rates over what they were 
at the time the lease was made on divers articles mentioned in the case, 
such as green lumber, cotton, flour and coal, but on dried lumber and 
certain other articles named they have been decreased. 
Fourth. That the lessor company has no power to make the lease, and 

it is therefore void as being ultra vires. The facts which relate to this 
contention, and which appear in the case, may be thus stated: I t  is pro- 
vided by the lessor's charter, sec. 17 : "That the said company shall have 
the exclusive right of conveying or transporting persons, goods, merchan- 
dise and produce over the said railroad to be by them constructed, at 
such charges as may be fixed by a majority of the directors." Sec. 18: 
"Be it further enacted, that the said company may, when they see 
proper, farm out the right of transportation over said railroad, subject 
to the rules above mentioned, and the said company and every person 

who may have received from them the right of transportation of 
(548) goods, wares and produce on said railroad, shall be deemed a 

common carrier as respects all goods, wares and merchandise en- 
trusted to them for transportation." The company was incorporated on 
27 December, 1852, for the term of ninety-nine years. The contract of 
lease is dated 1 September, 1904, and it is provided therein that the lease 
shall commence on that day and continue thereafter for the full term of 
ninety-one years and four months. I t  demises the franchise and all the 
rights, privileges and property of the lessor, and the formal transfer of 
the same took place on 3 September, 1904. The capital stock of the 
lessee company is limited to one million dollars, to be divided into ten 
thousand shares of the par value of $100 each, and 1,765 shares of the 
par value of $176,500 had been issued when the lease was made. Since 
the execution of the lease, and prior to the commencement of this action, 
1,323 shares of the capital stock of the lessor company have been trans- 
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ferred on its stock book to new parties, and said transfers were based 
npon sales for value. Mr. Roberts, Mr. Joseph G. Brown, and Mr. Dun- 
c tn  testified that the stock of the lessor company had sold before the lease 
was made at  from 20 to 30 cents on the dollar, while since, i t  had sold 
as high as from 60 to 71); while Mr. C. E. Foy testified that before the 
dote of the lease the stock had sold at 47 to 50 and after that date i t  had 
sold as low as 50; that he bought some in May, 1904, at  50, and that 
after that date it had sold as low as 50, and he had bought some at that 
price. Dr. Hughes testified that he had ow$ed some of the stock for two 
years before the date of the lease, and had offered to sell it at  from 25 
to 30, but had not sold i t  until two or three months before said date, 
when it brought 47. Mr. C. F. Foy stated that some of the stock sold 
just beforqe or just after the McBee receivership at prices ranging from 
47 to 53y2 cents on the dollar. The statement of all these wit- 
nesses were found to be correct, and are to be taken and considered (549) 
as facts in the case. I t  also appears that dividends have been 
declared by the lessor company and paid out of funds received from the 
lessee under the lease, the payment in 1906 having been made directly 
by the leqsee company, and that all the plaintiffs and the other stock- 
holders, except the plaintiff W. F. Hill, received the dividends for the 
years 1905 and 1906 paid to them respectively without any objection on 
account of the fact that they had been paid out of the rent or other funds 
received under the lease. The plaintiff Hill  kept his dividend-check for 
six weeks without objection. The lessee from 1 September, 1904, to the 
date of bringing this suit, has expended for betterments on the road and 
equipment between $100,000 and $200,000. 

The plaintiff C. E. Foy testified that he suggested the bringing of this 
suit to the plaintiff Hill, and agreed to save him harmless. 

We have not set forth in detail the terms of the lease, as we do not con- 
sider i t  necessary to do so. I t  may properly be stated, though, that 
among other things not deemed material, i t  provides for the expenditure 
of $250,000 by the lessee within three years from the date of the lease 
for the permanent betterment of the road-bed, the equipment of the road 
and the improvement of terniinal facilities; for the insurance of the 
property and its preservation in good condition ; for the inaemnification 
of the lessor against any loss or damage by reason of a violation by the 
lessee of any of its duties or obligations or by reason of any tort com- 
mitted by i t  for which the lessor in  law could be held liable to the injured 
party; for the continued corporate existence of the lessor compapy; the 
expenses of maintaining i t  and of providing a proper inspection of the 
company's property from time to time to be paid by the lessee, the 
amount, though, not to exceed the sum of $1,200. I t  is further provided 
that if the corporate life of the lessor is ended by the expiration of 
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(550) the term fixed by its charter, before the term of the lease will ex- 
pire, the lease shall in that case come to an end when the charter 

expires by its own limitation, but if i t  is prolonged, then the lease shall 
continue so long as the charter does, but not beyond the time fixed in the 
lease. 

At the trial below it was agreed by the parties that a jury should be 
waived and the Judge should find the facts and state his conclusions of 
law thereon, and render judgment accordingly. 

We have made the foregoing statement of what we regard as the 
material facts from the findings as they appear in  the record. Thi: 
Judge concluded, as to the objection founded upon irregularities in call- 
ing and holding the corporate meetings, that all the parties concerned 
had acted in  good faith and that those defects, if they are such, had been 
either waived or the lease ratified, so far  as they are concerned, by the 
subsequent proceedings and transactions. As to the deposit of the bonds, 
he ruled that there had been a substantial compliance with the stipula- 
tion in the lease and that the default, in  this respect, if there had been 
any, had also been waived. The objection that there had been an 
increase in  the charges for freight was not regarded by him as a cause 
for forfeiture, but rather, if well grounded, as entitling the lessor to an 
action on the covenant. The last reason urged by the plaintiffs, namely, 
that the lease is ultra vires, was rejected by him, as the question which 
i t  raises had been settled by former adjudications of this Court which, 
under the doctrine of stare decisis, should not be disturbed. 

The Court thereupon adjudged that the defendants go hence without 
day and recorer of the plaintiffs their costs to be taxed, and the plain- 
tiffs appealed after having duly excepted to the several rulings of the 
Court and to its final judgment. 

(551) W .  MI. Clark, 0. H. Guion, and I,. I .  Moore for the plaintiffs. 
4 .  D. Ward,  Aycock & Daniels, 3. D. Gilmer, P. 171. Pearsall 

foi  the defendant. 
Busbee & Rusbee for private stockholders. 

WALKER, J., after stating the facts: The plaintiffs seek in this action 
to set aside the lease made by the Atlantic and North Carolina Railroad 
Company to the Howland Improvement Company, which has been suc- 
ceeded by the Atlantic and North Carolina Company, which latter com- 
pany is now fully vested with all of its rights and interests under the 
said lease. I t  is asserted that the lease is void upon several grounds: 
1. Because the meeting of the railroad company, at which authority 
was given to execute the lease, was not called according to the provisions 
of its charter, in that the requisite notice of the time and place of hold- 
ing the meeting was not given and that the meeting was not held at the 

414 



N. C.] FALL TERM, 1906. 

place designated i n  the call. 2. That the lease has never taken effect, as 
the deposit of bonds provided for in  the resolution of the stockholders 
of the railroad company.has never been made, this being a condition 
precedent, the perforniance of which was required by the express terms 
of the resolution before there could be any valid execution of the lease. 
3. The lessee has violated its contract by increasing the local charges 
for the transportation of freight above the tariff rates existing at  the 
time the lease, .if valid, mas executed. 4. That the railroad company had 
no authority, under its charter or the general law, to lease its franchise 
and other property, and the proceedings by which it attempted to do so 
were ultra vires. and the lease is. therefore. null and void. 

I t  is unquestionably true that no function of a corporation can legally 
be exercised except by and through its agents and representatives, either 
its directors when they are clothed with power for that purpose, or the 
stockholders who are the constituent members of the corporate 
body. I t  is, therefore, essential to the validity of their acts that (652) 
they should be assembled in their representative capacity, as they 
are not permitted to discharge any of their duties unless thus organized 
into a deliberative meeting, though they may all have se~~eral ly  and in- 
dividually given their assent to any proposed corporate action. Duke v. 
Marlcham, 105 N. (2.. 131. This rule of law is in  accordance with a 
plain dictate of reason and justice. The corporation is entitled to the 
opinion and judgment of each of its members or of each of its directors 
or of its other governing body, upon any and all measures taken in the 
transaction of its business affairs. and for the same reason is each stock- 
holder, whose interests may be vitally affected, entitled to be present and 
to a reasonable hearing, and especially where anything is to be done 
likely to prejudice or impair his rights. This principle of the common 
law, expressed in one of its favorite maxims, is applicable not only to 
judicial tribunals which pass in judgment upon individual rights, but ' 

.to corporate bodies as well. Therefore has i t  always been conceded, as 
a just aud indisputable rule in the law of corporations, that notice to 
each of the member's of a corporation of the time and place of holding 
a meeting of the stockholders is absolutely essential to its validity, unless 
the stockholders are present in pkrson or by proxy or unless the time 
and place are definitely fixed by statute or by the charter or, as i t  is 
skid, by usage. Clark on Corporations, p. 464 (184); Morawetz on 
Priv. Corp. (2 Ed.), see. 479. The majority can act for the corporation, 
of which they constitute a part, only at a meeting which has been regu- 
larly called, and the law permitting a majority thus to act and decide 
for the corporation against the will of the minority, when there is no 
restriction in the charter or the general law, presupposes that there has 
been discussion and deliberation i n  which all had the right and the 
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opportunity to participate. Failure, therefore, to notify even one 
(553) of the members, either personally or in the manner provided by 

the charter, is fatal to the proceedings and transactions of the 
meeting. Ibid. 

We will assunre, for the purpose of deciding this case, that the publi- 
cation of notice in one newspaper, there being only one then published 
in  New Bern, was insufficient as a legal notice under the charter, and 
that Hill had no notice of the meeting; and if this is so, and i t  were all 
that appeared in this case, we should bc compelled to hold that the meet- 
ing was not regularly held and its action in  regard to the lease was void 
as to the protesting stockholder who was absent. But this is not all. 
No stockholder, who was not present, has conlplained of what was done 
at the meeting in New Bern and the adjourncd meeting a t  Morehead, but 
the plaintiff Hill. Foy was there and the Board of Commissioners of 
Craven County was duly represented. The meeting at  which it was 
resolved to make the lease was held on 1 September, 1904, first at 'New 
Bern, and then by adjournment at Morehead City in  the afternoon of the 
same day. Hill was not present either in person or by representation. 
His  co-plaintiffs were, and the stock-vote of the Commissioners of Craven 
County was cast in  favor of the lease. I t  is true that Foy protested 
against making the lease and threatened to institute legal proceedings to 
annul it, but he was there and participated in  the meeting, and this fact 
dispensed with notice to him. H e  and the Commissioners are  therefore 
not in  a position to coinplain of a want of notice. Thompson on Corp., 
sees. 712 and 6184; Clark Corp., p. 464. 

How is it with Hil l?  So fa r  we have assumed that he'was not bound 
by the proceedings; but a subsequent annual or stated meeting of the 
corporation was held on 20 September, 1905. I n  the meantime no action 
had been taken by Foy in execution of his threat to sue, or to make good 
his protest against the action of the stockholders, although more than a 

year had elapsed since the lease had been executed. At the meet- 
(554) ing of 20 September, 1905, a resolution was introduced by Foy, at 

the instance of Hill (as the finding of the Judge and the evidence 
show), instructing the proper officers to take such legal action as was 

.necessary to set aside the lease and recover the company's franchise and 
other property from the lessee, and identically the same resolution was 
introduced, in the same way, at the meeting of the directors, after the 
adjournment of the stockholders' meeting on the same day. Both resolu- 
tions were, on motion, laid upon the table, or, in other words, defeated. 

The defendants contend that this mas a waiver of any irregularity in 
calling the meeting of 1 September, 1904, or a ratification of what then 
mas done in regard to the lease, so that any defect in the proceedings was 
cured and the lease fully validated in respect to the objection that there 



was no notice of the first meeting, or that i t  was adjourned from New 
Bern to Morehead, if that was irregular; and so we think. Wells V. 

Gates, 18 Rarbour, 558; Hotel Co. v. Marsh, 63 N.  H., 230; Stokes v. . Detrick, 75 Md., 256. 
The plaintiff's counsel seems, in  his brief, to concede that this would 

be tnie, provided it appeared affirmatively that at  the annual meeting 
the requisite majority had voted to table the resolution. 

I t  cannot well be argued that the refusal of the stockholders at  that 
meeting to adopt the resolution of Hill, introduced by Foy, was not a . 
distinct approval and affirmance by them of the action taken at  the first 
meeting. Zabriskie v. R. R., 64 U. S. (23 ETow.), 381. I t  is hardly 
necessary to discuss, or to cite cases for the purpose of sustaining, so plain 
a proposition; but how stands the law with reference to the question pre- 
sented by the contention of counsel? An examination of the authorities 
discloses that there is little or no disagreement as to the presurnp- 
tion of regularity with respect to an annual o r  stated meeting. 
I t  is settled that in the absence of proof to the contrary, it will be (555) 
assumed that such a meeting was held in accordance with the re- 
quirements of the charter. ('If a stockholder' meeting," says Mr. Clark, 
'(is irregularly called or conducted, the irregularity may generally be 
waived by the stockholders. They may ratify acts of the majority which 

a are not binding because of irregularities, and thereby render them bind- 
ing. Every reasonable intendment is to be made in favor of the regu- 
larity of stockholders' meetings, and the burden is upon one who claims 
that they were invalid to show the circumstances rendering them so. 
I n  the absence of evidence to the contrary, their legality will be pre- 
sumed. 'The maxim of law in such cases is, Omnia rite acta presumun- 
tur.' Thus i t  has been held that, in  the absence of evidence to the con- 
trary, i t  will be presumed that due notice was given to all stockholders. 
So i t  will be presumed that a quorum of members was present, unless 
the contrary clearly appears." Clark on Corp., p. 471. This presumption 
is indulged as to an annual meeting held under the provisions of the char- 
ter. With reference even to the case of a special meeting, where notice 
was required to be given, the very question we now have under considera- 
tion was presented in the case of Insurance Co. c. Sortwell, 90 Mass. 
( 8  Allen), 223, in which the Court says: "The other objection to the 
legality of the meeting is, that a quorum of members of the company, ac- 
cording to the requisition of the by-laws, was not present at the time 
the act was accepted. I t  is true that the record does not show affirma- 
tively that fifteen members of the company were present at the meeting. 
Nor is it necessary that i t  should. The contrary does not appear. I t  is 
sufficient that the record shows that the meeting was duly called, and 
proper notice of it seasonably given. The law will assume, in the ab- 
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sence of evidence, that a proper number were present to transact the busi- 
ness for which the meeting was called. Illegality will not be pre- 

(556) sumed, but the contrary. The maxim of law in such cases is, 
' O m n i a  r i t e  acta  presumzcntur.' Xargent v. Webster ,  13 Met., 

504." See, also, Thon~pson on Corporations, sec. 3926, et seq. 
The charter appoints the time for holding the general meetings (fourth 

Thursday in September), and, as we understand, there is no point rhade 
because of any omission to give notice of the aniual  meeting held 28 
September, 1905. But even in  regard to that and to all other matters, 
the law presumes regularity and the performance of all conditions essen- 
tial to the validity of the proceedings, in  the absence of any showing that 
there was a failure in some material respect to observe the directions of 
the charter. The unequivocal act of tabling the resolution of the plain- 
tiff Hill, we must hold to be a clear ratification of the lease binding upon 
the company and all of its stockholders, so f a r  as any irregularity in 
the calling or manner of holding or conducting the former meeting is 
concerned. R e  have not yet referred to the fact that "a regular annual 
meeting mas duly held as provided by the charter on 22 September, 1904, 
of which the plaintiffs had due notice" (Finding No. 28), and at  which 
Mr. Bryan, the president of the Pompany, reported the material facts re- 
lating to the lease. His  report was received by the meeting, and adopted. 
(Finding No. 38.) This was a distinct and emphatic approval of the 
lease by the clearest implication, and without any objection from a 
single stockholder. Thompson on Corporations, see, 3928; Zabr i sk ie  V. 

R. R., supra.  
But we also think that the silence and inaction of the plaintiff Hill 

from 1 September, 1904, to 28 September, 1005, was a waiver of any 
right he originally had to object to irregularities of which he now com- 
plains. H e  has forfeited by his conduct any right he had in  the be- 
ginning. 

I t  is a general rule of law, as well as of good morals and fair  
(557) dealing, that if a party is silent when he should speak or supine 

when he should act, he will not afterwards be permitted to either 
speak when he should be silent or to act when he has failed to do so at the 
first proper and opportune moment. The acquiescence of one who might 
have taken advantage of an error obviates its effect, "Qorzsensus toll i t  
errorem." Upon this maxim of the law depends the important doctrine 
of waiver, that is, the passing by'of a thing. "Silence always implies 
consent," says another cardinal maxim of the law. " Q u i  tacet consemtire 
videtw." "Where, however," as we are told by Mr. Broom, "an irregu- 
larity has been committed, and where the opposite party knows of the 
irregularity, i t  is a fixed rule, observed as well by courts of equity as of 
c.ommon law, that he should come in  the first instance to avail himself of 
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it, and not allow the other party to proceed to incur expense. 'It is not 
reasonable afterwards to allow the party to complain of that irregularity 
of which if he had availed himself in the first instance all that expense 
mould have been rendered unnecessary'; and, therefore, if a party, after 
any such irregularity has taken place, consents (expressly or impliedly) 
to a proceeding which, by insisting on the irregularity, he might have 
prevented, he waives all exceptions to the irregularity. This is a doc- 
trine long established and well known." Broom's Legal Maxims (8  
Ed.), p. 137. What he clearly means is that a party must not only 
threaten or declare his purpose to do a certain thing if his objection is 
ignored, but he must follow up his protest by appropriate action; other- 
wise, he will be deemed to have abandoned his original intention and to 
have condoned the imputed wrong. This rule, though applied usually to 
matters of pleading and procedure, is yet equally applicable to all cases 
where the question of laches is involved, and is generally favored in a 
court of equity. The doctrine is well stated in Thompson on'corpora- 
tions, see. 4534, where it is substantially said that while a court 
of equity will interpose at the suit of a single stockholder to (558) 
enjoin acts done by the officers of a corporation irregularly or in 
excess of their powers, which are injurious to his rights, or acts ultra 
wires (Thompson on Corp., sec. 4520), yet if he has stood by until the 
transaction to which he objects has become executed, he will not after- 
wards be heard to complain and this is so, although the party who may 
have dealt with the corporation in the particular case knew of the irregu- 
larity of the proceedings or the invalidity of the transaction. When the 
act is done in  good faith for the benefit of the company, although not 
done as it should have been, the stockholder must dissent within a rea- 
sonable time or his assent Gill be presumed and he will be estopped from 
gainsaying the validity of the transaction by his silence, when he ought 
to speak and act, i t  being such a neglect of duty that he is not entitled to 
the consideration of a court of justice; and especially is this .principle 
enforced when the objeciionable act may be followed by a large expendi- 
ture of money, in which case the stockholder should not only enter his 
protest seasonably, but follow up the same by active and preventive 
means, for i t  is obviously against good conscience that one who has the 
power to prevent the alleged injurious proceeding should stand by and 
see work prosecuted and money expended that may result to his benefit, 
and afterwards raise his objection thereto. I-Ie may not thus wait uprea- 
sonably and pocket the gain of the venture if successful, and then, if so 
minded, fall back upon his protest as a saving of his legal remedy. Such 
a course of conduct is the full equivalent of bad faith, and the doors of 
the Court are shut against him because he cannot enter it, as he should, 
with clean hands and a clear conscience. His neglect to act, and not mere- 
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ly to speak, at  the proper time, bars his right to remedial justice as effect- 
ually as his neglect to protest would have done. Watts' Appeal ,  78 Pa.  

St., 370. "The stockholder of a corporation who seeks to prevent 
( 5 5 9 )  the consummation of an illegal corporate act, or to avoid it, should 

be swif t  to make known his desires and assert his rights through 
the tribunals. appointed for that purpose.') Thompson  v. L a m b e d ,  44 
Iowa, 247. Tt is his duty to act, and with reasonable promptness. Zabris- 
kie v. R. R., supra. I f  he has refrained from this obvious course of action 
until the matter is fully consummated or, as in this case, until the lease 
transaction has proceeded to completion, instead of invoking the restrain- 
ing povrer of the Court at the proper time, it would be exceedingly unjust 
to listen to his appeal when he has thus come too late and after costly 
improvements have been made, large sums expended in  execution by the 
lessee of its part of the contract and extensive dealings in  the stock of the 
company have taken place-all, perhaps, in  reliance upon his long-con- 
tinued silence and inaction as evidence of his acquiescence in  the existing 
situation and upon the reasonable supposition that his threat to sue was 
merely an idle one or that upon mature consideration he had changed 
his mind. CZegg v. Edmondson,  8 De Gex M. & G., 787; Ashurst's 
Appeal ,  GO Pa. St., 290; R. R. v. R. R., 3 De Gex M. & G., 341; B. C. 
Co. v. Lloyd,  18 Ves., 514; Rogers 2). Cruger, 7 Johnson, 611; Bradley v. 
B a l l a d ,  55 Ill., 413; Wood v. C. W. Co., 44 Fed. Rep., 146; Stokes v. 
Detrick,  s u p m ;  L y c e u m  v. Ellis, 8 N. Y., Supp., 866. The doctrine, 
therefore, is so firmly established as to be placed beyond the reach of 
cavil; and i t  is a very clear and salutary rule i n  the law of agency 
adopted for our guidance, that when the principal, with the knowledge of 
a11 tho facts, acquiesces expressly or imp1ied:y by his silence in  the void- 
able acts of his agent, done under an assumed authority or in  disregard 
of prescribed methods, he cannot be heard afterwards to impeach them, 
under the pretense that they were done without authority, or even con- 

trary to instructions. B a n k  v. Reed, 1 W. & So., 101. This is 
( 5 6 0 )  tantamount either to a waiver or ratification, and is based upon 

the idea of laches. 
The maxim of the law, that every ratification relates back and is 

equivalent to a prior command ( O m n i s  ratihabitio retrotrahitur et man-  
dato prz'ori equiparatur) ,  is as much predicable of corporate as it is of 
individual ratification, that is, of the corporation and stodkholder alike, 
and with the same force and conclusiveness in  the case of each of them, 
and the precedent authority is equally to be presumed as to each in the 
absence of dissent from the unauthorized act. I n  either case, if the 
principal neglects promptly to disavow the act of his agent or his trustee, 
by which the latter has transcended his authority, he thereby makes the 
act hi3 own, and will no longer be heard to question its validity. Kelsey 
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v. Rank, 69 Pa. St., 426; Pub. Co. v. Hitson, 80 Texas, 216; Sheldon W. 

Eickemeyer, 90 N. Y., 614. An express assent, it is said, is not essential 
on the part of the stockholder or the corporation in order to operate as 
a n  equitable estoppel and defeat the right afterwards to disaffirm or 
repudiate the alleged irregular act. I t  may be inferred from the failure, 
not only to promptly condemn the unautlzorized, although not illegal act, 
but to seek judicial redress for the wrong or a preventive remedy to stay 
the hands of the offending agent., I f  this doctrine of equitable estoppel 
applies to the transaction of corporate or associate bodies as m7ell as to 
persons acting in  a natural capacity and there never was any doubt that 
i t  docs-then no case can call more strongly for its application than the 
one now before us. 

The previous conduct and present attitude of the plaintiffs are not cal- 
culated to produce a favorable impression upon a Court administering 
equity, That they have been tardy in  coming forward with their griev- 
ance and very slow in vindicating their supposed right in the only prac- 
tical wav it could be done. cannot be doubted. and obiections now 
come from them with bad grace, who have for so long a time slept (561) 
upon their rights. They must make a better showing'of wrongs 
which they have suffered, and also of reasonable and timely efforts to ob- 
tain relief against them, before a court of equity will interfere in their 
behalf to set aside an executed contract, and especially as it is well-nigh 
impossible to place the parties in statu quo. Dimpfell w. R. R., 110 U. S., 
210; M. H. Co. v. Phakn,, 128 Pa. St., 110; Gordon v. Preston, 1 Watts, 
385; R. C. Go. 11. Lloyd, supra. The plaintiffs come a t  this late day for 
a redress of their alleged grievances and ask for equitable relief to cancel 
the lease, while they should have appeared and commenced their opposi- 
tion much sooner, when they could have done so with more show of 
reason and justice. The laws assist those who are vigilant, and not 
those who sleep over their rights, is a fundamental rule in  equity which 
is not only eminently just, but is necessary to the protection of those who 
are more watchful and careful of their interests and who otherwise may . 

be made to suffer innocently if the law should favor one guilty of such 
laches. We have discussed this branch of the case fully, as our de- 
cision upon the first objection urged by the plaintiffs will have an im- , 
portant bearing upon most of the other grounds of opposition to the lease 
and will make the task of deciding them'much less difficult. I 

B c f ~ r e  proceeding further, we cannot do better than direct attention 
to the steady and unvarying current of judicial thought upon this sub- 
ject, as indicated in the decisions of some of the courts whose opinions 
are entitled to the highest respect, and who have had similar questions 
under consideration. "If he (the complainant) wants protection against 
the consequences of an ultra wires act, he must ask for i t  with sufficient 
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promptness to enable the Court to do justice to him without doing 
injustice to others." Rabe v. llunlap, 51 N.  J .  Eq., 48. "Shareholders 

cannot lie by, sanctioning, or by their silence at  least acquiescing 
(562) in, an arrangement which is ultra vires of the company to which 

they belong, watching the result: if it be favprable and profitable 
to themselves, to abide by it and insist on its validity, but if it prove 
unfavorable and disastrous, then to institute proceedings to set i t  aside.'' 
Gregory v. Patchett, 33 Reav., 595. I n  Kent v. Mining Co., 78 N. Y .  
159, it mas said: "Acts of a corporation which are not per se illegal or 
naalum p~ohibitum, but which are ultra vires, affecting, however, only 
the interests of the stockholders, may be made good by the assent of the 
stockholders, so that strangers to them, dealing in good faith with the 
corporation, will be protected in a reliance on those acts. I t  is not 
needed that there be an express assent upon the part of the stockholders 
to work an equitable estoppel upon them. When they neglect to pro'mptly 
and actirely condemn the unauthorized act, and to seek judicial relief 
after knowledge of the cornmital of it, this will be deemed an acqui- 
escence in  i t ;  and if innocent third persons have been led thereby to put 
themselves in  a position where harm would come to them if the act 
were held invalid, the stockholders are estopped from questioning it. 
An unconscionable arrangement will not be disturbed .where there has 
been a ratification of it, with kilowledge of all its bearings, after time 
has been had for consideration." Mr. Noyes says: "Acquiescence for 
an extended period during which time the interests of third parties 
have intervened, may itself constitute laches and prevent a stockholder 
from attacking a consolidation even on the ground of fraud." Inter- 
corp. Rel., 49. ,411 these authorities and others of equal force and direct- 
ness were cited and approved by this Court in Spencer v. R. R., 137 N. 
C., 107, to the carefully prepared opinion by Mr. Justice Conmo~. in  
which case we refer for a clear and conclusive vindication of the prin- 
ciples both by reason and precedent. "It is not to be understosd that 

courts will refuse to protect the rights of a single stockholder if 
(563) invaded by the majority, however large, or refuse relief against 

aggressions of consolidated capital, however powerful," says the 
Court in  that case. Rut the injured party must move in due time to 
assert his right, and before the transaction has been fully consummated 
and ' the interests of third persons have become involved. We there 
quoted with approval the following passage from Pender v. Pittrnan, 
54 N.  C., 372 : "This equity ought to be promptly asserted, and not de- 
ferred ~ m t i l  by a sale other interests may intervene rendering it in- 
equitable, if practicable, to reverse what has been done and restore mat- 
ters to their former condition. An injunction against carrying out a 
contract of sale made under a power contained in a mortgage will not be .  
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granted when the relief to which the plaintiff considers himself entitled 
is not sought until the sale has been made and the rights of a purchaser 
have intervened." We will have occasion again to refer to Spencer V .  

B. R., when we reach another important and, perhaps, the leading ques- 
tion raised in this case. 

The next objection made by the plaintiffs is that the deposit of bonds 
was not made as required by the resolution of the stockholders, and that 
this was a condition precedent to the effective execution of the lease, arid 
not having been complied with, the lease is void. Fulfilment of this 
stipulation is made, by the express terms of the resolution of 1 Septem- 
ber, 1904, a condition precedent to its validity, and we will so treat it, so 
fa r  as the resolution is concerned. I n  respect to this provision there is 
some slight difference in the phraseology of the resolution and that of 
the lease itself. The resolution requires the deposit of the sum of 
$100,000, or United States bonds, or bonds of the State of Worth Caro- 
lina, or other marketable securities acceptable to the directors of the 
company, and having a market value of not less than said sum, as se- 
curity for the payment of the rentals, interest and charges and 
the performance of the conditions of the lease," while the lease (564) 
itself provides that there shall be a deposit of $100,000 in United 
States bonds, or bonds of the State of North Carolina, or other market- 
able secnrities, etd. (pursuing thereafter the language of the resolution), 
with this further provision : "which said deposit and security, or any 
equivalent for i t  lvhich may be substituted therefor, may be applied" (as 
in the lease specified). I n  the resolution it is provided that the deposit 
shall he made and kept n i tb  the Treasurer of the State, and in  the lease 
that it shall be kept with the Treasurer or in any such bank or banks or 
other depositorv as may be approved by the directors of the lessor 
company. The resolution makes this deposit a condition precedent, 
while in the lease the provision as to the deposit takes the form of a 
corenant, for i t  says: "And to secure the prompt and faithful payment 
of the said rents and the snms as above stipulated to be paid and of all 
taxes, a ~ i d  the Githful performance of the covenants made herein by the 
lessee, the said lessee does hereby covenant to deposit and keep on de- 
posit with the State Treasurer," etc. We are clearly of the opinion that 
the provision as contained in the resolution mas intended to mean, and 
its wording so implies, that the lessee should deposit either $100,000 in 
money or bonds or other marketable securities haviffg a current value of 
not less than that sum, and not that the deposit should consist of bonds or 
other like securities having a par ~ ~ a l u e  of $100,000. The idea was to 
have $100,000 on deposit to secure the performance of the stipulations 
of the lease, and that i t  should, at  all times, be kept equal to that amount, 
whether it be in so many dollars or in bonds or other securities of not 



I N  THE SUPREME COURT. [I43 

less value than that number of dollars. The words, "and having a 
market value of not less than that sum," refer to their immediate ante- 
cedents, "the bonds or other securities," and not to the $100,000 as having 

the value of that sum, or, in other words, +s being equal to its 
(565) own value, which would be a solecism. This is the clear import 

of the language employed in the resolution, and as thus construed 
there was a substantial compliance with the requirements of the resolu- 
tion in  this res'pect. We think that the substitution in  the lease of the 
word ('in" for the word ((or," which is in  the resolution, was merely acci- 
dental, and that it was not the purpose to change the substance of the 
provision as found in the resolution. Besides, if the language of the 
lease is construed by itself, it is evident the same meaning was intended 
as that we give to the provision in the resolution. The change in  the 
lease from the phraseology of the resolution, and especially the use of 
the expression, "which said deposit and security or any equivalent for 
i t  which may be substituted therefor," i t  seems to us plainly evinces the 
intention to have been to require so many dollars to be deposited or 
securities of an equivalent market value, without any special regard to 
their par value. 

The, same reasoning also applies to this ground of complaint as that 
we applied to the first objection of the plaintiffs to the lease, namely, the 
want of sufficient notice of the stockholders' meeting. The fact that the 
deposit had been made with the Wachovia Loan and Trust Company was 
called to the attention of the stockholders by the president of the com- 
pany at the annual meeting held on 28 September, 1005. I f  the change 
of the depository from the State Treasury to the Loan and Trust Com- 
pany was not authorized and did not meet with the approval of the 
stockholders, they were put on inquiry by the report of the change in  the 
depository, and no con~plaint was made, although that was the time to 
speak and to raise objections. A resolution was passed at  the meeting 
held on I 1  July, 1905, directing a full inquiry to be made by a committee 
into the matter of the deposit, and particularly as to when and where i t  

had been made, and this inquiry was required to We conducted un- 
(566) der the advice and guidance of the general counsel of the company. 

The stockholders must be held to have had knowledge of every- 
thing such an inquiry would have disclosed, and i t  appears from the sub- 
sequent report of the president that they did have such knowledge. We 
coilld hardly hold that they did not have knowledge of the contents of 
the lease (which varied from the resolution and authorized the change 
in the depository) when i t  was provided that i t  should be executed by the 
directors; they accepted and approved the form of the lease; it was so 
executed, and then an inquiry was ordered to be made into the matter 
of the deposit. I f  they did not have full knowledge of the contents of 
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the lease, they should have had it. Much less evidence than we have 
here has been held sufficiknt to fix a party with notice. Bunting W. 

Ricks, 82 N. CU., 130; BZacKwood v. Jones, 57 N. C., 54; May v. Hanks, 
62 N. C., 310; Ijames v. Qaither, 93 N.  C., 358; Hulbert v. Douglas, 94 
N. C., 122 ; Bryan o. Hodgss, 107 N.  C., 492. Those cases decide that 
the law will presume knowledge by the stockholders from their laches in 
not informing themselves, as they were called upon to do so by being put 
on their guard, if they did not in fact have knowledge, which we think 
i t  appears they did have, when the iinding of facts by the Court upon 
this point are properly cons:dered. But acquiescence to be inferred 
from long delay, more than a year, coupled with their silence and the 
failure to object at  the seasonable moment, as effectually deprives the 
plaintiffs of this ground of objection as it did of the other. I n  a case 
strikingly similar to ours in respect to the deposit, the Court said that 
the facts showed that the corporation had notice of the place of deposit 
under circumstances not as strong as those in this case, its attention 
having been called sharply to the fact by a letter from its treasurer re- 
quiring remittances to be sent during his absence to another than the . 
appointed depository, and that it acquiesced in  the change of the 
depository by reporting to the stockholders that its funds were in  (567) 
the hands of the new depository. "The conduct," says the Court, 
"of the corporation constituted a ratification of the act of the treasurer 
(if his act it was) in  selecting the place of deposit, and absolved him 
from liability in  that regard." R. R. v. Dizon, 114 N. Y., 80. I t  is 
true the Court finds that at  the time of the execution of the lease no 
deposit had been made with any one, and that the change of the deposi- 
tory was not made by the directors, but by agreement between the presi- 
dent of the lessor company and the president of the lessee company, 
though the matter of permitting the Governor of the State to look after 
the making of the deposit was discussed informally at  the meeting of the 
directors on 1 September, 1904, and he caused to be purchased the 
eighty bohds which were subsequently deposited with the Loan and Trust 
Company, thev being worth $105,600, and that in  changing the place of 
deposit the officers, and all others participating, acted in  perfect good 
faith, nothing to the contrary having been alleged or proved. I f  all this 
was irregular and unwarranted, the Court was right in deciding, upon 
the authorities we have already cited, that it, as well as the other alleged 
omissions and defects in  the proceedings and transactions, had been fully 
waived and the lease in  respect to them had been ratified by the subse- 
quent conduct of the stockholders, including the plaintiffs. 

AS to the objection now urged, that there has beenuan increase in the 
local freight charges in  violation of the terms of the lease, i t  is suf- . 
ficient to say that the stipulation not to raise the rates is in the form of 
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a covenant without a clause of forfeiture annexed to it, as there is in the 
case of the deposit. I f  the lessee fails to make and keep that good, the 
lessor has the right to regnter and determine the lease; but not so if the 

freight charges are increased. I t  seems, and we will hereafter 
(568) show, that in  the latter case the parties did not intend that a fail- 

ure to comply with the covenant should work a forfeiture of the 
lease, but simply that it should give to the lessor a cause of action on 
the covenant for its breach. The law leans against any construction of 
a stipulation in  a contract which will involve a forfeiture, and will con- 
strue i t  to be a covenant rather than a condition subsequent. "As con- 
ditions subsequent tend to destroy estates, they are not favored in law, 
and if i t  is reasonably doubtful whether a provision in a conveyance was 
intended as a condition subsequent or a covenant, the breach of which 
may be compensated in damages, it will be held to be the latter." 1 Cyc., 
1050. And this would be so even if the lessor has any other remedy by 
whirh to get redress or by which to enforce a compliance with the stipu- 
lation. The fact that this provision is in the form of a covenant and 
that i t  is not mentioned in  the clause of forfeiture and reentry, mould 
seem to indicate clearly that its violation mas not intended by the parties 
to be good cause for terminating the lease. But the lessor company has 
not attempted to reinter for a breach, even if i t  has the right to do so, 
which me need not therefore decide. 

I f  the coyenant has been broken and there is a continued infraction of 
it, we do not mean to say that a court of equity could not afford relief by 
a mandatory injunction or other appropriate equitable remedy and com- 
pel strict observance of the stipulation, though in  the form of a covenant, 
if sufficient ground is shown for its interference, and especially if from 
the peculiar nature of the covenant the breach cannot be compensated in 
damages recoverable at  law, or if the legal remedy .would for any other 
reason be inadequate. 

The learned counsel for the plaintiffs contended that the term of the 
lease would extend b e r o d  the time fixed by its charter for the corporate 
existence of the lessor company. It has beeu settled by the authorities 

that such a lease is certainly valid for the period of the corporate 
(569) life of the lessor, and mill extend beyond that period if the charter 

is renewed and the lessor's corporate existence is thereby exteoded, 
and by this process it may endure for the full term; and provision is 
made in this lease to meet just such a contingency. 23 A. and E. (2 
Ed.), 781; Noyes Intercorporate Rel., see. 201; 5 Thompson Corp., see. 
5896; 3 Cook Corp., p. 2594; Ealdwin R. R. Law, p. 458; Gere v. R. R., 
19 Abb. N. C. (N. P.), 193; R. R. v. R. R., 51 Fed., 309 (s. c., 163 U. 
S.., 592) ; Wood on L. & T., sec. 61, p. 144; Browlz v. Schleier, 118 
Fed. Rep., 981. And this accords perfectly with the reason of the thing 
nnd the justice of the case. 

426 
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We are not now referring to the right or the power of the lessor com- 
pany to make the lease under its charter or the general law applicable to 
such cases; but assuming for the: present that the power exists, the cor- 
rectness of which assumption we will consider hereafter, we decide only 
at this stage of the case that the lease is in all other respects valid. 

This brings the discussion to the principal question raised by the 
plaintiffs, and upon which, we take it, they mainly rely for success, and 
that is whether this lease is ultra'vires or beyond the power of the lessor 
to make. This is an exceedingly important matter, but the difficulty of 
deciding it is greatly lessened by the former decisions of this Court. If 
i t  were an open question, we might be confronted by a very serious 
problem which would require the gravest consideration; but we do not 
think that such a situation is presented. The right to discuss the ques- 
tion has been foreclosed by adjudications which we, under established 
principles, are not at liberty to disregard, if we were inclined to do so. 
We must consider the former decisions of this Court as authoritative and 
conclusive upon us. 

By referring to the charter of the North Carolina Railroad 
Comhany, Laws 1849, ch. 82, we find that by sections 18 and 19 (570') 
the right to transport passengers and freight and the power to 
"farm out" the right of transportation were given to that corporation in 
the same language used in sections 17 and 18 of the charter of the lessor 
company in this. case. The corresponding sections in the two charters 
are copies of each other. The North Carolina Railroad Company, in 
September, 1871, leased its road and all its rights and franchises to the 
Richmond and D a n d l e  Railroad Company, a foreign corporation, for 
thirty years, with the right to change the ghuge. of the track. An action 
was brought by the State to test the validity of this lease and to elljoin 
the change of the gauge, the plaintiff alleging that the lease was executed 
without any authority of law and that the change of gauge would be in- 
jurious to the State and its citizens. This Court, after a careful con- 
sideration of the question at issue, decided that the power to "farm 
out," which was given by the charter, fully authorized the making of 
the lease and that i t  was lawful and valid. The Court also decided that 
under the geqeral law and the charter, the) lessor company had the right 
to change the gauge of its road, which right passed to the lessee by the 
lease. There was a dissenting opinion, and, too, a very able one, as were 
all of the opinions of the eininent Judge who wrote it, but this does not 
affect the authority of the decision as a judicial precedent or take i t  out 
of the rule of stare decisis, but really emphasizes the fact that the  case 
was well considered. 8. v. R. R., 72 N. C., 634. This is not all. 
The Legislature by the Act of 1874-5, ch. 159, prohibited any railroad 
eompany in the State, except those having a narrow gauge, from increas- 
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ing the gauge of their tracks under heavy penalties. The Richmond and 
Danville Railroad Company, defendant in  the former case, and certain 

of its officers, caused the gauge of the track of the North Carolina 
(571) Railroad Company to be widened from four feet eight inches to  

five feet, and thereupon the said company and its officers were in- 
dicted for violating the Act of 1874-5. The Court decided upon the spe- 
cial verdict that the defendants were not guilty, and the decision was 
placed upon the ground that the North Carolina Railroad Company had 
leased its franchise, privileges and property to the Richmond and Dan- 
d l e  Railroad. Company, which included the right or privilege of chang- 
ing the gauge of the road, and that the lease was valid in  every particu- 
lar, and was not ultra vires, as contended by the State through its At- 
torney-General. S. v. R. R., 73 N. C., 527. It expressly affirmed its former 

. decision in  S. v. R. R., supra, in the strongest and most emphatic lan- 
gtlage. I t  held that the charter of the North Carolina Railroad Com- 
pany was a contract which could not be violated by the State in the form 
of legislation or otherwise, and secondly, that the lease between the 
North Carolina Railroad Company and the Richmond and Danville 
Railroad Company was inviolable *upon well-settled principles of law. 
Referring to the former decision of the Court involving practically and 
substantially the same question, the Court, bp Mr. Justice Rodman (who 
clearly assented to the view of the Court as stated in the former opin- 
ion), said: "It must be assumed in considering this case, that the mat- 
ters decided in the case of the State against the same company, which is 
now a defqdant,  are the settled law of this State, and admit of no ques- 
tion. Two things mere decided in  that case: 1. That the lease of its 
road, etc., by the n'orth Carolina Railroad Company to the Richmond 
and D a n d l e  Railroad Company mas lawful and valid. 2. That the 
lessee, by virtue of the lease, had up to the passage of the Act of 1874-5 
a right to change the gauge of the North Carolina Railroad." 73 N. C., 

at p. 529. The Court then observes that the State owned a large 
(572) majority of the shares of stock in  the North Carolina Railroad 

Company, at  the time the lease was made, and had supreme con- 
trol over every act and contract of the company, and the lease could not 
have been made without its express consent. I t  also referred to the fact 
that the lessor company had covenanted in  the lease not td interfere by 
its servants or agents with the free use and convenient operation of the 
railroad, and for these additional reasons i t  could not be heard to ques- 
tion the validity of the lease or to molest the lessee in the use of the road 
or in  changing the gauge. These considerations apply with equal force 
to this case, as similar provisions to those mentioned are to be found in 
the charter of the Atlantic and North Carolina Railroad Company and 
the lease it made to the Wowland Improvement Company. Indeed, the 
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charter of the Atlantic and North Carolina Railroad Company seems to 
be substantially a copy of the charter of the North Carolina Railroad 
Company, and the lease made by i t  to the Howland Improvement Com- 
pany i ~ ,  in all particulars pertinent tb the matters  resented in  this case, 
substantially like that of the North Carolina Railroad Company to the 
Richmond and Danville Railroad Company. I t  is utterly impossible to 
escape the conclusion that the question of ultra vires, now raised in b e  
half of the plaintiffs, has been decisively answered by this Court, against 
their present contention, more than thirty-four years ago, i n  8. V .  R. R., 
72 N. C., 634, and afte~wards apon reconsideration of the whole mztter 
and review of that decision. i t  was solemnly adjudicated by the Court in " - 
S. v. R. R., 73 N. C., 527,  that such a lease purporting to have been made 
under a power given in words identical with those used in  the charter of 
the Atlantic and Korth C,arolina Railroad Company, was not only au- 
thorized by those words and valid in that respect, but was not ultra vires. 
I t  is therefore entirely too late, under the circumstances and in  
view of these precedents, for the plaintiffs to again raise the ques- (573) 
tion as to the true meaning of the words "to farm out" or to ques- 
tion the validity of the lease upon the ground that i t  is ultra vires. We 
will not attempt to discuss the question ourselves as if i t  were res nova, 
for i t  is not, and every consideration of ~ u b l i c  policy and good faith 
requires that we should accept the interpretation g i ~ ~ e n  to those words by 
this Court, and also its decision as to the power of the railroad company 
to make the lease, as a finality, and we therefore hold that the lease is 
not ultra vires, because it has been so decided and is not open for read- 
judication. 

I t  is said, though, that we are not bound by those decisions. Why 
not? Tho doctrine of stare decisis, commonly called the doctrine of pre- 
cedents, has been firmly established in the law and is applicable to this 
case, if to any. I t  means that we should adhere to decided cases and set- 
tled principles and not disturb matters which have been established by 
judicial determination. The precedent thus made should s e n e  as a rule 
for future guidance in  decidini analogous cases, and it should especially 
be controliing, as we will hereafter see, if, as in  this case, persons in 
their businegs relations and in making their contracts have acted upon 
the faith of its correctness and in reliance upon its continuance as a rule 
of law, so that rights have become vested which will be seriously im- 
paired if the rule thus established is reversed. This is not only a sensible 
but a just principle, and a contrary rule would manifatly be inequitable. 
Let us give solemn heed to the impressive language of Lord Kenyon, 
when laying an injunction upon the Judges to abide by former decisions: 
"T cannot legislate," said he, "but by my industry I can discover what my 
predecessors hare done, and I will tread in their footsteps." These . 



I N  THE SUPREME COURT. 

words which fell from the lips of a great Judge cannot be too often care- 
fully weighed by us, when situated as we now are and as he was at  

(574) the time he uttered them. law-writer, who has given special 
study to the question, skys that similar principles gover'n the 

courts in ascertaining the legislative will, and construing statutes and 
fundamental laws, to those which control their action in announcing the 
doctrines of the common law, as applicable to the causes which come 
before them for adjudication (Wells on R e s  Jud ica ta ,  554, see. 604)) and 
i t  was said, too, while discussing the doctrine of stawe decisis. Again, in 
this connection, he says : "The community to be affected by it ( a  former 
decision) have acted upon i t  in  a rast number of judicial relations; 
rights of property which have grown up under it have changed hands 
and passed through numerous ramifications, until it has become impera- 
tive to regard it as a rule of property, which no power can disturb. 
What our present opinion may be, as to the merits of the decision in that 
case, is now of no consequence whatever. I n  construing statutes, and the 
Constitution, the rule is almost universal to adhere to the doctrine of 
stare decisis. This is an adjudicated question, and the subject of its 
correctness is to us a sealed book." Ibid . ,  see. 605. The same author, 
quoting from Mr. Fearne, says: "If rules and maxims of law were 
to ebb arid flow with the tastes of the Judge, or to assume that shape 
vhich in his fancy best becomes the times; if the decisions of one case 
were not to be ruled by or dependent at  all upon the former determina- 
tions in cases of a like nature, I should like to know what person would 
1-enture to purchase an estate without first having the judgment of a 
court of justice respecting the identical title whiFh he me& to pur- 
chase." Ibid. ,  sec. 599. And we add, what person would enter into a 
contract based upon the meaning of a statute once construed, without 
first taking a fresh opinion from the Court? "Where a judicial inter- 

pretation has once been put upon a clause, expressed in a vague 
(5'75) manner by the Legislature, and difficult to be understood, that 

onght of itself be a sufficient authority for adopting the same 
construction. BulZer, J., said: ' I r e  find one solemn determination of 
this doubtful expression in the statute, and as that construction has since 
prevailed, there is no reason why we should now. put another construc-. 
tion on the act on account of any supposed change of convenience.' This 
rule of construction will hold good, even if the Court be of opinion that 
the practical construction is erroneous; so that if the latter be res in tegra 
the Court would adopt a different construction. Judicial use and prac- 
tice will have weight, and where continued for a long time will be sus- 
tained though carried beyond the fair  purport of the statute." 2 Lewis' 
Sutherland on Stat. Const. (2  Ed.), sec. 475. L o ~ d  Cairns  said: "I 
think that with regard to statutes i t  is desirable not so much that the 
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principle of the decision should be capable a t  all times of justification 
as that the law should be settled, and should, when once settled, be main- 
tained without any danger of vacillation or uncertainty." Comrs. v. 
Harrison,  L. R., 7 ,  H. L., 9. '(Under the application of the doctrine con- 
tained in the maxim (s tare decisis et n o n  yuieta movere) ,  where a series 
of decisions, or even a single decision, of a court of last resort has been 
accepted as the proper interpretation of the law and has been acted upon 
and become a rule of property, the courts are slow to interfere with the 
principle announced by the decision, and i t  may be upheld even though 
they would decide otherwise were the question a new one." 26 A. and E. 
(2  Ed.), p. 161. We have repeatedly said that the weightiest reasons 
make it the duty of the Court to adhere to its decisions. Weisel  v. Cobb, 
122 N.  C., 67. 

But there is another well-grounded principle that enters into this case 
and should have a place in this discussion. I t  is clearly stated by Lord 
Mansfield: "When solemn determinations acquiesced under, have 
settled precise cases. and become a rule of property, they ought for (576) 
the sake of certainty to be observed as if they had originally 
formed a part of the text of the statute." W y n d h a m  v .  Chetwood, 1 
Burrow, 419. We adopted that rule in Long v. Walker ,  105 N.  C., 109, 
where it was held that a former adindication of the Court in construinn - 
a statute or the organic law should stand, when it has been recognized for 
years, and in  such a case the principle settled or the meaning given to 
the statute becomes a rule for guidance in making contracts and also a 
rule of property, and that it should not be disturbed even though the 
conclusion reached may not be satisfactory to the Court a t  the time the 
same matter is again presented. To the same effect are Grantham v. 
K e n n e d y ,  9 1  N.  C., 151, and E i r b y  v. Royet te ,  118 N. C., 244, in which 
case the Court applying the doctrine of staye decisis and referring to *a 
principle which had been established by a decision of the Court for thirty 
years, said : "Can this Court, consistently with its constitutional obliga- 
tion to adhere to decisions which may have become a rule of property, 
alter or modify the principle upon which the people of the State have 
been k i t e d  to invest their.money for so long a period? The proposi- 
tion upon which the contention of the petition to rehear is based is un- 
sound in  law and cannot be acted upon without grave danger to the 
rights acquired under a well-founded confidence in the stability of ju- 
dicial decisions. The theory is that if a court, in  the elucidation of the 
clnestions involved in any giren controversy, finds i t  necessary to crystal- 
lize the lam upon the subject into a clean-cut rule, which mill prove a 
guide to the profesaion, such rule may be abrogated after i t  has been 
acted on for over thirty years, because the case in hand might have been 
decided by stating the principle governing the par t icula~ case, instead of 
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the broader one founded upon the reason of the thing, but decisive also of 
other cases as well as that a t  bar. To lend our sanction to such 

(577) a view of the law would be to imperil the security of many prin- 
ciples upon which titles have been acquired under the advice of 

the most competent counsel. A due regard for vested rights necessarily 
constrains a court to reject such a theory as little short of revolution- 
ary." 

, I n  Young v. Jackson, 92 N .  C., at p. 148, this Court said: "The case 
cited was decided in 1875. Tt has been treated as a proper construction 
of the statnte in qiiestion, and, as thus constmecl, it has been acted upon, 
no doubt, in  many cases. To disturb it would unsettle titles and give 
riBe to much confusion and injustice. We cannot think of doing so." 
('After the meaning of a statute," i t  is said in a work of high authority, 
"has been settled & judicial constructioq, the construction becomes, as 
far  as contract rights acquired under it are concerned, as much a part 
of the statute as the text itself, and a change of decision is, to all intents 
and purposes, the same in its effect on contracts as an  amendment of the 
law by means of leg;slative enactment, and contract obligations entered 
into or vested rights acquired while the former decision was in  force can- 
not be impaired." 26 A. and E., 179. See, also, Douglas v. Pike 
County, 101 17. S., 677. "A change in judicial construction in  respect 
to a statute should be giwn the same effect, in i t s  operation on contrabts 
and existing contract rights, that would be given to a legislative amend- 
went--that is to say, its operation must be prospective, not retrospect- 
ive." Lewis v. Symmes, 61  Ohio St., 471. 

In  considering the effect of oaerruling a decision upon existing con- 
tracts. the Court in Falconer 1'. Simmons, 51 W .  Va., 177, said: ('An 
overruled decision is regarded as not law, as never having been law, but 
the law as given in a later case is regarded as having been the law, even 
at  the date of the erroneous decision. To this rule there is one excep- 

tion : that where there is a statute, and a decision giving it a cer- 
(578) tain construction. and there is a contract valid under such con- 
\ ,  

struction, the latter decision does not retroaat so as to invalidate 
such contract." 

This Court in  8. v. Bell, 136 N.  C., 671, gave practical effect to the 
rule that the reversal of a precedent should not be allowed to work an 
injustice, by requiring that the case then under consideration should be 
tried anew, not according to the principle as then decided to be the 
correct one, but according to the former adjudication, simply because the 
party is presumed to have acted in  reliance upon it. Was that not the 
only fair  and proper caurse to pursue, and would any other have com- 
mended itself to our sense of right? The opposite ruling would have met 
with strong condemnation, as being contrary to the plainest principles 
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of justice. Speaking of a like case, Lord Kenyon said: "It would be 
cruel not only to the defendant, but also to those in  a similar situation 
with him, if we were now to punish him for doing that whichsthis Court 
publicly declared so many years ago might be done with impunity, and 
which so many persons have been doing weekly for such a number of 
years." R e x  v .  Younger,  5 I h m f .  & E. (Term Rep.), at  p. 450. Of the 
same purport as the cases just cited is Township v .  State, 150 Ind., 168, 
whe.re the Court says: "Courts will not so apply a change made in the 
construction of the lam as it was held to be i11 the overruled case as to 
invade what are considered vested rights, or, in other words, while, as a 
general rule, the law as expounded by the last decision operates both pro- 
ipectively and retrospectively, still, courts are requil:ed to and do confine 
~t in  its operation so as not to impair vested rights, such as property 
rights or those resting on contracts express or implied." There are 
many decisions by the Supreme Court of the United States to the same 
affect. The doctrine is clearly stated in Louisic~na v .  Pillsbury, 105 
U. S., 295 (quoting from Douglas v. Count?/ of Pike ,  supra),  as 
follows: "The true rule is to give a change of judicial construc- ( 5 7 9 )  

ion on con- tion in  respect to a statute the same effect in its operat: 
tracts and existing contract rights that would be given to a legislative 
amendment; that is to say, make it prospective, not retroactive. After a 
statute has been settled by judicial construction, the construction be- 
comes, so far  as contract rights acquired under it are concerned, as much 
a part of the statute as the text itself." And again, i t  is briefly put thus: 
"A change of decision is to all intents and purposes the same in effect on 
contracts as an amendment of the law by means of a legislative enact- 
ment." Anderson v .  Sctnta Anna,  116 U .  S., 856. The rule, in a some- 
what modified form, is clearly and strongly stated in OZcott v .  Super- 
visors, 16 Wall., 678, thus: "This Court has always ruled that if a con- 
tract, when made, was valid under the Constitution and lams of a State 
as they had been previously expounded by its judioial tribunals, and as 
they were understood at the time, no subsequent action by the Legislature 
or judiciary will be regarded by this Court as establishing its invalidity. 
Such a rule is based upon the highest principles of justice. Parties have 
a right to contract, and they do contract, in view of the law as declared to 
them when their engagements are formed. Nothing can justify us in 
holding them to any other rule." Cases from that Court may be cited 
almost xithout number, so frequently and consistently has the rule been 
announced. Gelpcke v .  DuBuque, 1 Wall., 175;  Pine  G ~ o v e  v .  Talcott,  
19 Wall., 6 8 ;  Ins.  CO. v. Bebolt, 16 HOW., 416;  Taylor v .  Ypsi lanti ,  105 
U. S., 74; Boyd v. d labamn,  94 U. S., 645; Chicago u.  Sheldon, 9 Wall., 
50. An excellent statement of the doctrine of stare decisis will be found 
in  Black's Interp. of Laws, 375, et seq., where it is substantially said that 
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an authoritative judicial constrnction put upon a statute has the force 
of law by becoming as it were, a part of the statute itself. The 

(580) importance of this rule arises out of the fact that the declared 
meaning is at  once accepted as correct by those whose rights or 

whose business conduct may be affected by it, and many transactions may 
depend for their validity upon the permanence of the interpretation thus 
given to the words in  question. "The Court almost always, in  deciding 
any question, creates a moral power above itself; and when its decision 
construes a statute, it is legally bound, for certain purposes, to follow i t  
as a decree emanating from a paramount authority, according to its 
various applications in and out of the immediate case." Bates v. Relyea, 
23 Wend., 336. "We hold the doctrine to be sound and firmly estab- 
lished, that rights to property and the benefits of investments acquired 
by contract, in reliance upon a statute as construed by the Supreme 
Court of the State, and which were valid contracts under the statute as 
thus interpreted when the contracts or investments were made, cannot be 
annulled or divested by subsequent decisions of the same Court over- 
ruling the former decisions; that as to such contracts or investment~, it 
will be held that the decisions which were in force when the contracts 
mere made had established a rule of property, upon which the parties had 
a right to rely, and that subsequent decisions cannot retroact so as to 
impair rights acquired in good faith under a statute as construed by the 
former decisions." Farrior 2). Mortgage Co., 92 Ala., 176. This rule 
is one made by the law at the call of justice, and in  obedience to the plain 
dictate of common sense, to protect a contract made on the faith of an ex- 
position of the terms of a statute, in the former decision, and which 
should, as to that contract at  least, remain unimpaired so that no detri- 
ment will come to parties who have thus dealt with each other in the 
honest belief that the same construction will be placed upon a statute, 

under which they have contracted and which is expressed in iden- 
(581) tically the same language. I t  is not unreasonable that they 

should be so influenced in their conduct and not by the opposite 
belief that the court of last resort in the State will so vacillate 'in its 
decisions as to give two radically different constructions to the same 
words. A court would stultify itself if it should hold that parties should 
have acted upon any such belief. 

The people are supposed to have confidence in their highest court, 
at  least to the extent of ascribing to it the virtue or consistency and a 
desire to see that by no lack of stability in  its decisions shall any citizen 
be jeopardized or prejudiced in his rights, because he has simply acted 
upon the supposition that what the Court has so solemnly determined 
will again be its decision upon the same state of facts, or that at least, 
if i t  does change its mind, his rights and interests will be thoroughly 
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safeguarded. I f  courts proceeded upon any different theory i n  the de- 
cision of causes, the people would be left in a state of uncertainty as to 
what the law is, and could not adjust their business affairs to any fixed 
and settled principles, which would, of course, produce most mischiev- 
ous, if not disastrous, consequences. A court, therefore, is not always 
at  liberty to inquire, in  passing upon a case before it, what is the law, 
for investigation should sometimes stop when i t  has'been ascertained 
what has already been decided on the subject. Wells Res. Jud., Ib., see. 
598. I n  Los Angeles v .  m'ater-Co., 177 U.  S., 575, the Court sums up 
the clear result of all the authorities, citing many cases, as follows : "At 
the time of the contract of 1868 and of the passage of the ratifying Act 
of 1870 it was established by the decision of the highest court of the 
State that the Constitution of the State permitted a grant of special 
franchises to persons and corporations, and permitted the latter to re- 
ceive assignments of them from such persons or grants of them directly 
from the Legislature. This law was part of the contract of 1868, 
as confirmed by the Act of 1870, and could not be affected by (582) 
subsequent decisions." 

There is still another principle, in  some respects like the one just 
discussed, that we should consider in  this connection. I t  is thus stated 
in R.radle~/ v .  Rnllard, 55 Ill., 419 : "While courts are inclined to main- 
tain with vigor the limitations of corporate action, whenever i t  is a ques- 
tion of restraining the corporations in advance from passing beyond the 
boundaries of their charters, they are equally inclined, on the other 
hand, to enforce against them contracts, though ultra vires, of which they 
have received the benefit. This is demanded by the plainest principles 
of justice." A full discussion of the doctrine will there be found, with 
the citation of many cases to sustain it. Thompson v .  Larnbert, 44 Iowa, 
230; ~S'hcldon v .  Eickemeyer, 90 W. Y., 607; Stokes 1). Detrick, 75 Md., 
256; Thompson on Corporations, see. 4534; Noyes Intercorp. Rel., see. 
196. And the doctrine of laches also applies to acts alleged to be ultra 
vires. The illegalit-y of corporate acts must be promptly exposed, and 
relief will be denied the corporators who wait until the evil has been done 
and the interest of innocent third parties has become involved. Za- 
briskie V .  R. R., 23 How. (64 U. S.), 381. The objection of a stock- 
holder to the lease of a railway company alleged to be invalid, comes with 
bad grace after he has received the profits of the completed transaction. 
H e  will not be permitted in  this way both to approve and disapprove 
the act of the corporation. Uimpfe l l  v .  R. R., 110 U. S., 210. The 
general principle deducible from the authorities is that if the alleged 
illegal transaction has been fully consummated and large expenditures of 
money have been made, the benefit of which has been received by the 
corporation and the objecting stockholder, and the rights of third par- 
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ties hare, interyened, so that the status quo cannot be restored, and the 
cancellation of the contract upon the ground of its being ultra 

(583) vires would defeat justice or work a legal wrong, a court of equity 
will inteTfere, if at all, only at  the instance of the State. Thomp- 

son on Corp., sec. 8438, and secs. 8318 to 8323. 
B. E. v. R. R., 145 U. S., 383, is directly in point and "on all fours" 

with this case. I f  anything, the plaintiffs in this case can have less 
ground on which to stand and demand relief than did the plaintiff in 
that case. The difference, if any, between the two cases is in favor 
of the present defendants. There the plaintiff company leased its road 
to the defendant in perpetuity, which leasing the Court held to be in- 
valid. The lessor brought the suit to cancel the lease as being ultra 
vires. but the Court refused to entertain its bill upon the ground that the - 
contract had been fullv executed, and further held that both the corpora- 
tion and its stockholders were barred by laches, and in this connection it 
says: "When the parties are i n  pari delicto, and the contract has been 
fully executed on the part of the plaintiff, by the conveyance of property 
or by the payment of money, and has not been repudiated by the defend- 
ant, i t  is now equally well settled that neither a court of law nor a court 
of equity mill assist the plaintiff to recover back the property conveyed 
or money paid under the contract. Upon this state of facts, for the rea- 
sons above stated, the plaintiff, considered as a party to the unlawful 
contract, has no right to invoke the assistance of a court of equity to 
set i t  aside. And so far  as the plaintiff corporation can be considered 
as representing the stockholders, and seeking to protect their interests, it 
and they are barred by laches." I t  would seem impossible to distinguish 
the two cases in this respect. See, also, Hardwood v. R. R., 17 Wall., 78 ; 
Rabe v. Dunlap, 51  N.  J .  Eq., 40. This Court has recently given its as- 
sent to the same principle, as one not only just in itself, but as peculiarly 

fit to be applied to such cases, when parties have waited, especially 
(584) when they had full knowledge of the facts and, as the very nature 

01 thb'transaction shows, when new rights and interests necessa- 
rily have arisen, before they invoked the aid of the Court. I t  was there 
held that when a stockholder fails for two years to bring an action to 
annul a consideration of two corporations alleged to be ultra vires, and 
in  the meantime the agreement has been fully executed and third par- 
ties have acq~~i red  interests in  the consolidated company, a court of 
equity will not grant the relief demanded, namely, that the transaction 
be set aside. Spencer v. R. R., 137 N. C., 107. 

These principles clearly apply to this case, for the Court has found as 
facts that the lease was made and all the dealings between the parties 
were conducted in good faith and with an honest purpose, and that there 
has been a transfer of a large number of the lessor's shares of stock and 
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other transactions which involve the interests of third parties; that the 
plaintiffs Foy and the Board of Commissioners have accepted and ap- 
propriated to their own use the dividends paid to them, which were so 
paid from money received from the lessee, under the terms of the lease; 
that large expenditures have been made by the latter, and that the plain- 
tiff Hill kept his dividend check for six weeks without objection. These 
and many other facts found by the Court and already stated, show how 
grossly inequitable i t  would be to listen with favor to the plaintiff's ap- 
peal for relief. 

While we have discussed the case in some of its aspects upon the 
plaintiff's assumption that the lease is void, it must not, by any means be 
inferred that we assent to that proposition, because we do not think they 
can a t  this late day be heard to say that it is ultra vires, this Court hav- 
ing said most positively and unequivocally that i t  is not. We must ac- 
cept that decision as a final and conclusive exposition of the words of the 
charter under which the lessor claimed the right to lease its fran- , 

chise and property. I t  is not, therefore, ultra vires, because this (585) 
Court has said that i t  is not, and that is quite sufficient for our 
guidance, and as irrevocably fixes the meaning of the words of the charter 
as if they had been so unmistakably interpreted by the Legislature, and 
that very meaning had been written into the charter by i t  and the power 
to lease had thereby been expressly given without leaving any room for 
construction. The authorities applicable to this view of the case have 
been copiously cited. 

Before closing this opinion we must direct attention to the exact 
analogy, nay, the precise sameness, word for word, between the charter 
of the lessor in this case and that of the North Carolina Railroad Com- 
pany, which was construed in 8. V. R. R., 72 N. C., 634, and S. v. R. R., 
73 N. C., 527. The one is manifestly a literal copy of the other. Upon 
what rule of construction can i t  be argued that where there is an intent 
to express the same idea and evidently to confer the same power, we 
should give to the words employed by the Legislature two different and 
opposite interpretations, and thus defeat that purpose? Identity of lan- 
guage necessarily implies identity of meaning, and every principle of 
!ogle and fa i r  construction requires us so to decide. The two clauses 
were inserted in the charters of the respective companies whose railways 
constitute. with the Western North Carolina Railroad. one continuoils 
State line from the mountains to the seashore, now under the control of 
the Corporation Commission, which body can compel proper connections 
a d  traffic arrangements for the convenience of the public. Two of these 
charters were granted at  the same session of the General Assembly 
(1854-5) and the other a few years prior thereto (1849), and they were 
framed necessarily with a common intent and therefore expressed in 
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identical words. We have not been endowed with faculties so sub- 
(586) tle and so acute as to be able to distinguish between things not 

merely similar, but exactly the same. 
I n  Logan v. R. R., 116 N. C., 945, Mr. Justice Avery, speaking for the 

Court, says: "The question of the authority of the lessor company 'to 
farm out' its franchise and property to the lessee is no longer an open 
one. 8. v. R. R., 72 N. C., 634. This was said in 1895, just twenty- 
three years after the decision in  the principal case. I n  Harden v. R. R., 
129 N. C., at  p. 356, decided in 1901, N r .  Justice C'lnrk., while expressing 
a possible doubt as to the correctness of the original construction of the 
charter of the North Carolina Railroad Company, yet said for the Court 
that it was not '(a new question" (yes integra), and therefore not open 
for reconsideration. Numerous other cases, decided both before and 
after that time, have in  the same way recognized the construction of the 
words of the charter to which we have so often referred, as a settled one. 
There are findings of fact in this case to the effect that the executive de- 
partment of the government has accepted this Court's former construc- 
tion of the words "to f a r n ~  out" as the correct one and acted upon it by 
taking part in  making a lease of the North Carolina Railroad Company 
to the Richmond and Danville Railroad Company, first in  1872 and 

. again in 1895, and also in  leasing the franchise and property of the At- 
lantic and North Carolina Railroad Company to one Eest in  1881, two 
Governors of the State having actually participated in making the leases 
of the Atlantic and North Carolina Railroad Company, and the State 
liolding the majority of the stock in each of the lessor companies, and 
having, therefore, the power to control their action, through its proxy 
and the directors appointed in its behalf. 

The fact that the intention to make a lease must have been known to 
the public for some time prior to its final execution, as the notice of the 
meeting, while not conforming strictly to the requirement of the by-laws, 

must have been seen and read by many, and was actually known 
(587) to two of the plaintiffs, and the additional' facts that no other 

stockholder resorted to any legal measures to prevent its execu- 
tion. and that the State, holding a majority of the shares of stock and a 
controllirig interest in the corporation, approved and ~ ~ o t e d  for the lease, 
through its proxy or other representative, and its directors afterwards 
ratified it, and that through its Governor it helped to carry out one at  
least of its important provisions, furnishes plenary proof that the public 
generally acquiesced in the construction which this Court had placed 
upon the words used in the charter, as the State in its corporate and 
sovereign capacity, in attending meetings hy proxy and receiving divi- 
dends from the North Carolina Railroad Company and in other ways, 
had done for many years. Under such accumulated circumstances show- 
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ing an acceptance of this Court's interpretation of those words, should 
i t  now be open to challenge by the plaintiffs? We clearly think not. I t  
also appears that in  1897 a bill was introduced in the House of Represen- 
tatives for the purpose of annulling the lease of the Korth Carolina Rail- 
road Company to the Southern Railway Company, the successor of the 
Richmond and Danville Railroad Company, and that during the debate 
upon that bill several members assailed the lease of 1895 upon the ground 
that i t  was ultra ? ; i res ,  and that about the same time the theq %overnor 
of the State threatened to attack the lease. and that in 1897 a suit was 
brought i n  the Superior Court of Craven County to enjoin the leasing 
of the franchise and property of the Atlantic and North Carolina Rail- 
road to another company, and that a restraining order was continued to 
the hearing by the Judge of that Court upon the ground that such a leas- 
ing would be ultl a ?; i res,  notwithstanding the decisions of this Court in 
8. v. R. R.. 72 N. C., 634, and 73 N. C., 527. It is stated that the bill 
failed to pass in the House, and as the Legislature took no action 
to prevent the making of the lease of the North Carolina Railroad (588) 
to the Richmond and Danville Railroad Company or the Soyth- 
ern Railway Company, and has never attempted to have the same an- 
nulled, i t  would seem that the legislative department is committed to the 
validity of the lease. The Governor's threat, made in  1897. should have 
no influence in this case, in  any view, but i t  may also be said of i t  that it 
was contrary to the well-defined policy of the executive department, both 
before and after his incumbency. 

As to the ruling of the Judge of the Superior Court, i t  can add noth- 
ing to the case in favor of the plaintiffs, he not having appellate juris- 
diction, and besides, his ruling was seemingly erroneous upon a well-set- 
tled principle which requires the lower courts to respect and observe the 
decisions of this Court i n t i 1  they are overruled or reversed. 

We have discussed these matters because the facts are in the case and 
to exclude the inference that me had overlooked them, but we consider 
them as manifestly irrelevant and as being entitled to no weight in  form- 
ing our conclusion, except the facts found by the Judge, which tend to 
show that executive and legislative sanction was given to the construc- 
tion of the charters which this Court adopted years ago. 

As by virtue of the authority vested by the law in us, we require re- 
spect for subnzission to our decisions, we should not do less than render 
the same degree of respect to them ourselves, and not overrule them, 
even if we should differ from our predecessors, who were as able as we 
to decide wisely, impartially and correctly, unless the injury is so great 
as to imperatively denland such action, and provided that in doing so we 
do not commit a greater wrong and inflict greater injury than me would 
by adopting the opposite course. If we have overruled cases in the past, 
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it was because we found that no appreciable harm would be done in  those 
particular instances. We have unanimously overruled a case a t  

(339)  this term, and reinstated a former precedent, precisely for the 
reason that no rights had accrued under tho overruled case and 

no injury would therefore result, but on the contrary, to let it stand and 
thereby set aside the former precedent, which it had itself overruled, 
would hare  greatly impaired if not utterly destroyed rights which had 
been acquired upon the fuith of the correctness and stability of the first 
decision. 

No principle of the 1fi.w has been mom carefully preserved and cher- 
ished than the one embodied in the ancient maxim of staw decisis, which 
has been found to be essential, under an enlightened public policy, to 
prcrent wrong and to execute simple justice. The people yield submis- 

. sion to the law, as expounded by the courts, because they have respect 
for their judgments and confidence in their integrity of purpose; but 
if by a shifting and vacillating course of decision the law becomes un- 
settled, and inevitable disaster and oppression follow the uncertainty 
thus created, they will forfeit that respect and confidence which Judges 
should so much desire and which is so important to the proper adminis- 
tration of the law and to the welfare of the State. The people may then 
well say to us:  ('Keep (not) the word of promise to our ear and break 

' 

i t  to our hope." Better it will be to be guided by that salutary and con- 
servative maxim of the common law, which our predecessors so much 
rerered and have admonished us to follow, and which an eminent author 
has said ('furnishes indubitable evidence of the law-abidingness of the 
English-speaking people, a feature which is indelibly stamped upon every 
aspect of their civil and political life." 

The defendant's counsel contended that a plaintiff must have a case of 
substantial merit when he applies to a court of equity for relief, and 
that no such case is presented in  this record. We have refrained from 
discussing that phase of the case at length, though there is much to be 

said in regard to it. How the plaintiffs have been prejudiced in 
(590) any way as stockholders, we have been unable to see, as the 

market price of the stock has advanced from $30 to $70 per share 
since the lease was made, their property has been enhanced in value by 
improvements and betterments and the lessor company has apparently 
a brighter prospect than it ever had before, as under the former man- 
agement it was in a languishing condition. But notwithstanding the 
plaintiffs have not as yet been substantially damaged in the least, we 
hare  considered their case upon its legal merits, and as if they had been, 
or upon the assumption that whether substantially damaged or not, they 
may as stockholders attack the validity of the lease, and further as if 
they had really brought this suit in good faith to right what they con- 
ceive to be a wrong. 

440 



N. C.] FALL TERM, 1906. 

IIis Honor, Judge Long, though himself expressing a doubt as to the 
correctness of the former rulings of this Court, deemed it his duty, as he 
declared, to follow the settled rule of the law and not to disturb the con- 
struction of words more than once solemnly adjudicated. After a most 
careful and intelligent statement of the facts and an able and forceful 
presentation of the law of the case, his Honor held that the lease is valid 
and that the plaintiffs are not entitled to the relief they demand, and, 
having so found, he adjudg$d that the action be dismissed at  the cost of 
the plaintiffs. I n  the findings of fact, in  the opinion of the Court as to 
the law and as to its duty in the premises, sad in' the judgment rendered, 
me fully concur. 

Before concludin~ we must advert to another matter which i t  seems u 

to us affects the integrity and authority of this Court. I t  is always a 
, matter for regret when any questions are brought into discussion which 

have no proper place in a judicial opinion of any kind, and especially 
where those auestions not only do not relate to the law of the case, but 
are entirely fereign thereto, and, while of public importance, are 
only political in their nature and fit subjects for debate on the (591) 
hustings or in the legislatire hall, and not in  this forum. We 
must decline to enter upon the consideration of any such matters, but 
confine ourselves to the facts stated in the record and the law arising 
thereon, as we are enjoined to do and as the good example of our prede- 
cessors, if nothing else, should lead ns to do. I f  we unsettle the founda- 
tions of the law by substituting our own individual opinion of what is 
right, often biased and prejudiced, for the safer, wiser and more tem- 
perate rule of the law, we will surely bring discredit upon our decisions 
and justly merit, as we will certainly receive, the condemnation of the 
people. 

We find no error in the rulings of the Court. 
Affirmed. 

BROWN, J., concurring: I concur fully in the able and exhaustive 
opinion of Mr. Just ice Walker, who speaks for the C o u ~  in this case. 
As to whether the lease of the Atlantic and North Carolina Railroad 
was wise or not is not for this Court to say. Suffice it that it was made 
by the administration of Governor Apcock, an able and patriotic son of 
our State, after long and patient consideration and supported by a well- 
defined and pronounced pnblic sentiment, so much so that the succeeding 
General Assembly refused to take any steps to disturb it. The State 
and other stockholders are now in  receipt of a large.revenue from it- 
something they never recei~~ed before., I shall not discuss the wisdom or 
folly of government ownership of railroads, State or National. Those 
who wish to be informed as to the wretched failure of this State in 
managing and owning railroad property will*do well to read the able 

441 
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article of the Hon. Thomas R. Womack on the subject in  the December 
number, 1206, of WTorld's Work.. The reader will also be enlightened as 

to the enormous losses of the States of Nissouri and Pennsylvania 
(592) when engaged in  similar business, by reading the instructive 

article of Nr. C. 11. Keys in  the same number of that magazine. 

CLARK, C. J., dissenting: Passing by the patent objections (1) that 
the so-called lease was made at  a meeting irregularly called, due notice 
thereof not having been given as required by the charter, and held at  a 
place not designated in  the call; (2 )  that the deposit of bonds required 
by the lease to be made before the lease should become effective has not 
been made as stipulated, and ( 3 )  that freight rates have already been in- 
creased in violation of the express provision that this should not be done, 
which was an indispensable agreement without which the lease would 
not have been made, we will come at once to the fatal defect, that the 
company was without any power whatever in its charter to lease out its 
property and franchises and thus wholly abdicate the discharge of those 
duties in consideration of the undertaking to render which its charter 

u 

.and franchises mire granted. All authorities concur, and even the de- 
fendant admits that the lease could not be legally made unless in the 
charter, ,or by special act of the Legislature, the power to lease was 'ex- 
pressly conferred. "The lease by a railroad company of all its road, 
rolling-stock and franchises for which no authority is given in  its char- 
ter, is ultra vires and void," says the highest court of the Union. Thomas 
v. R. R.. 101 U. S., '71; R. 32. v. R. B., 118 U. S., 290; Transportation 
6'0. v. Puilrncrn, 139 U. S., 49. 

The attempted lease is all the more objectionable in  this case, because 
not only is there no such power in the charter, or in any statute, but the 
State being the owner of a great majority of the stock, the control of this 
great work, held in  trust for all the people, and for future generations, 
should not pass to the hands of a non-resident syndicate to be operated 

for their profit and emolument and in furtherance of their own 
(593) policies of aggrandizement, and to the destruction of the last hope 

of the acconiplishment of the great public policy of a system. of 
State Tnternal Improvements so wisely laid out and planned by our 
fathers and paid for out of a constricted public treasury, without con- 
sulting the people of the State represented in their Legislature, when 
the General dssembly was to assemble within less than four months. 
There should have been a halt made before the control of a great piece 
of public property, built out of the taxes of the people, mas handed over 
to strangers, and put beyond further operation in the public interest, 
until at least the people whose property it was could have been consulted. 
The haste of the lessee to accomplish this transfer without consulting 
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the real owners of the property and their Legislature-the only body 
which had power to confer a right to lease it-must be noted. Why was 
not the opportunity given the General Assembly to express the public 
wish as to this disposition of so large a part of the State's property? Why 
was not time allowed at least to give due notice of the meeting as re- 
quired by the bharter, and why was not the meeting held at  the place 
named in  the call? Why were not the bonds stipulated to be deposited 
so deposited before the lessee took possession of the State's property, and 
why has the stipulation against an increase of rates, without which the 
contract would not have been made, been so soon ignored and disre- 
garded? All these indicia.of haste mould be potent in considering the 
validity of a transaction in which private parties engaged; why should 
they not be considered and weighed when they concern the transfer for- 
ever from the pkople of the State, without consulting their representa- 
tives in  the General Assembly, of the control of so great and valuable 
a property, and which is on the point in the near future of becoming im- 
mensely more valuable with our increasing wealth and population, and 
the retention of the control of which mould, by the State's regula- 
tion of its rates and charges, be so important a factor and check (594) 
upon the rates charged by the other railroads of the State which 
have passed into the control of other non-resident syndicates? 

Section 18 of the charter provides as follows: "The said company 
may, when they see proper, farm out the right of transportation bver 
said railroad, subject to the rules above mentioned, and the said com- 
pany and every person who may have received from them the right of 
transportation of goods, wares and produce on said railroad shall be 
deemed a common carrier as respects all goods, wares and merchandise 
entrusted to them for transportation.)' 

I t  must be apparent to any one who reads that paragraph of the char- 
ter that i t  did not authorize the company to make any lease of all its 
rights, properties and franchises; yet that is the sole reliance of the de- 
fendant in  its search for legislative power conferred to make the lease. 

. The meaning of these words cannot be more clearly stated than by 
Rynum, J., 72 N. C., at p. 648, who, after stating that not a single de- 
cision in  this State or elsewhere had ever maintained such a construc- 
tion-and it may be added than not one here or elsewhere has done so 
since-adds : "A right of transportation over a road is one thing, and the 
road itself with its engines, shops and property is certainly another, and 
these can no more be confounded than rent can be with the land out of 
which it issues. One is a right of passage over the corpus, the other is 
the corpus itself. A lease of the road would carry the right of transpor- 
tation as an incident, but the right of transportation would not carry the 
road, for if so, every wagoner at  a toll-gate who buys a ticket over a 
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turnpike for a year or a term of years thereby acquires a lease of the 
road and its management. Nothing is more common than for all roads, 
with connecting lines, to farm out the right of transportation over their 

lines, and in this day of close connectiqns and rapid transit the 
(595) practise is indispensable to successful business. We every day see 

this right farmed out to express companies and by one company 
for the cars and freight of another and for special purposes. At  many of 
our depots we see freight cars painted and marked the 'Yellow Line,' the 
'Green Line,' the 'Blue Line.' What does it all mean? These cars be- 
long to vast incorporated companies of these nanies which are doing 
nearly all the fast transportation of the United States; yet they do uot, 
as I am informed, own a mile of road. Their business is to furnish cars 
and freight which they agree to deliver. I n  order to do so, they hire or 
farm from the railroad companies the right of transportation over their 
lines at  stipulated rates and speed. One company furnishes the road and 
motive power and farms out the right of transportation to the other 
company, which supplies the rolling-stock and delivers the freight." 
J d g c  Bynum then proceeds and conclusively shows the origin and use 
for 200 gears of the term "farm out the right of transportation" and how 
it came to be inserted in railroad charters, and that its .signification has 
always been as above stated, and has never at  any time been under- 
stood as conferring the right to sell or lease the railroad property and 
franchises. Ne  then truthfully added: "No authority or decision is 
cited to sustain this lease, and we may fairly conclude that the judgment 
here is without a precedent." 

The foregoing is quoted from the dissenting opinion of Mr. Justice 
13ynum in A. v. R. R., 72 X. CI., 640. That dissent was well received by 
the profession at the time and, the writer believes, has since been gen- 
erally deemed by it as the true statement of the law, like Judge Iredell's 
famous dissent in Chisholm v. Georgia, 2 U. S., 419 ; and Justice Brown's 
dissent in  Income Tax Case, Reagan v. Trust Co., 154 U. S., 362. The 

opinion of the Court was supported, as Judge Bynurn said, by not 
(596) a single citation then, and no opinion has been since rendered that 

sustains it. On the contrary, on every occasion in which i t  has 
since been referred to, this Court has either niarkedly refrained from en- 
dorsing it or has intimated against its correctness. 

The able and learned counsel in this case did not argue that this iso- 
lated decision was correct, nor is the opinion of the Court herein based 
on its correctness. The defense rest their case upon the doctrine stare 
decisis-and though "decisis" is in the plural, the defendant's counsel 
presented but that single case. When a decision is  wrong this Court has 
overruled it, though it has been again and again repeated, nota5l-y 
Hoke v. Henderson, 15 N. C., I ;  Watson v. Watson, 56 N. C., 400, and 
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there are many others. Certainly when there is only one decision, and 
that is clearly wrong upon its face, is supported by no precedent, before 
or since, and is opposed to the public policy of the State, i t  would be 
singular if the courts were compelled to repeat the error instead of cor- 
recting it. Nor can the doctrine that the decision has "become a rule of 
property" be invoked. Railroad leases are not a matter of everyday 
dealing. This is the first time since the case in the 72 N. C. that the 
constrmtion of such a clause has been presented to the Court. The clause 
construed is not even a provision of a general law, but is merely a clause 
in  a pri~rate act, and now a similar claqse in another private act is before 
us. I f  the former const~uction was wrong, now at the first opportunity 
it should be corrected. The former decision after i t  was made was con- 
clusive between the parties thereto and as to that charter. I t  would not 
have been conclusive even between the same parties i11 a second lease, 
especially after the doubt cast upon it, and for this reason when a second 
lease was proposed i t  was signed at midnight to avoid an injunction 

. from a State court and the lessee obtained in  the Federal District Court 
a validating decision, which is not put upon the correctness of 
the decision in 72 N. C., 634. The Judge ( S i m o n t o ~ z ) ,  a good ( 5 9 7 )  
lawyer, was careful to put his ruling upon the sole ground that 
the Supreme Court of the State had so held. R. R. v. R. R., 81 Fed., 
595. 

A construction by the Court of one private statute does not establish 
a rule of property as to rights claimed under another private statute, al- 
though the language of the two may be similar, or even identical. Wil- 
l iamson v. B e r r y ,  8 How. ( U .  S.), 4 9 5 ;  H a t c h  v. Burroughs, 1 Woods, 
439 ; Barher v. R. R., 166 U .  S., 43 ; Wood v. Rrady ,  150 U .  S., 18. The 
charters of both the North Carolina Railroad and of the Atlantic and 
North Carolina Railroad have been held to be private statutes. Hughes 
v. Comwt.issioners, 107 N.  C., 5 9 8 ;  D u r h a m  v. R. R., 108 N. C., 399;  
Logan v. R. R., 116 N.  C., 940. 

Besides what is above said, this lease should not be held valid because 
of an  erroneous decision, between other parties, construing a clause in 
another and different private act, and which decision has never since 
been held correct, for many reasons among them: 

(1) When S. v. R. R.,.72 N. C., 634, was decided i t  received the vote 
of but three Judges out of fioe, and the lower Court (A lber t son)  had 
held against its validity. It has been argued that the lease having been 
made by the executive department, charged with operating the property, 
the courts should not intervene. I t  is clear that this is a mistaken view, 
for to the legislative, not to the executive department, belonged the func- 
tion of permitting the property to be leased, and the trust confided to the 
State directors by the statute was to operate the State's property, not to 



IN  THE SUPREME COURT. [I43 

lease i t  and pass its control away from the State into alien hands, as 
was well said by Bynum, J., in 72 N. C. 

(2) The decision in  the 72 N. C., 634, was not only called in question 
by the division of the Judges, and the inherent error apparent on 

(598) inspection, but it has never been held to be correct since, not even 
(as we have seen) in  the opinion in  the Federal Court, 81 Fed., 

595, ~vhich sustained the second lease of the North Carolina Railroad, 
not because the decision in 72 N. C., 634, was correct, but simply b e  
cause it had been made in  a case to which that railroad had been a party. 
I n  the following cases only has i t  been referred to in this Court since, 
and in not one of them with approval: I n  S. v. R. R., 73 N. C., 529, 
Rodrnan, J., who had not sat in S. v. R. R., 72 N. C., 634, because in- 
terested as a stockholder in the North Carolina Railroad, referred to the 
said decision in  the 72 as res judicata (which i t  was as between the 
parties), and held that the State could not forbid the lessee to change 
the gauge. He  placed his opinion in the 73 N. C. on the ground that the 
Legislature could not forbid the change of gauge upon the since wholly 
discredited and overthrown doctrine that the State could not in  any re- 
spect regulate the management of the railroad, neither its rates of fare 
and freight nor the location of its station-houses nor any other detail of 
its economic management. Hynum, J., again dissented, and time has 
vindicated his jud.gment. Indeed, Pearson, C.  J., had long previously, in 
State v. Natlhezus, 48 N. C., 459, held the true doctrine that the Legis- 
lature. notwithstanding the charter, could "afterwards regulate the speed 
at  which the cars shall run" and control railroads in other respects, add- 
ing "the sovereign being presumed to reserve to itself the right of regula- 
tion of d l  such matters in the absence of an express contract to the con- 
trary." 

8. o. 22. R ., 72 N. C., 634, was first mentioned again in 116 N. C., 
945, where this Court merely said that the validity of the lease was "res 
jzdicata" between the parties, but no intimation mas given that it had 
been correctly so held. I n  120 N. C., 624, the General Assembly ad- 
dressed an inquiry to the Supreme Court, in whose reply, through 

Chief Justire Faircloth, it is said: "Without expressing any in- 
(599) timation either way upon the question whether the power to lease 

its road is vested in the North Carolina .Railroad Company by its 
charter,'' etc. The inquiry was upon a clause in  a pending bill by 
which it was sought to validate the nev7 lease of the North Carolina Rail- 
road. The Court refused to say that the decision in 72 N. C. was correct, 
and the bill did not pass. 

S. V .  R. R., 72 N. C., 634, mas next mentioned in Harden u. R. R., 129 
N. C., 358; where the Court, referring to the second lease of the North 
Carolina Railroad, said: ( ' T f  the lease is valid because made subsequent 



N. C. ]  FALL TERN, 1906. 

to the decision of a dividend Court in S. v. R. R., 7 2  N. C., 634," etc., and 
also said, p. 356: "If i t  were a new question the Court might possibly 
hold with Judge Bgnum." The Court thus recognized that as to the 
North C'arolina Railroad the matter was res judicata, but refused to 
approve the decision. The next and last reference was made by Mr. 
Justice Connor in Land Co. v. Hotel, 132 N,  C., 533, where he says: 
"Bynzcm, J., in his very able dissenting opinion in iS. v. R. R., 72 N. C., 
645, says 'No railroad scheme mas ever devised by more of the wisdom 
and patriotism of the State. I t  was intended to be in fact what it was 
in name, the North  Carolina Railroad, which, when completed from the 
Atlantic to the Tennessee line, would radiate a uniform system of lateral 
roads connecting all parts of the State in  a common brotherhood by an 
easy and convenient intercommunication of trade and travel.' " Judge 
Connor further says (p. 534) : '(It is difficult to believe that the policy 
of the State for nearly a century was to be reversed and the prospective 
seaport was to be hampered by the grant of the absolute ownership of 
the entire water-front thereof, separate and distinct from the ownership 
of the abutting lands; that the State was to part with this property 
which it held in trust for all of its citizens. Nothing save a clear 
declaration of such purpose would justify such conclusion." This (600) 
was found so "difficult to believe', that tJudge Connor, speaking 
for us, held that we did not believe it. Certainly, then, we cannot believe, 
without "a clear declaration of s~xch purpose," that the State intended to 
grant away the control, not merely of a water-front, but of the line of 
railroad which she had built to that port and "held i n  trust for all its 
citizens." 

Thus me see that the solitary case invoked to wrest this property from 
the State was not only, as Judge B y m m  said, "without authority or de- 
cision cited to sustain it and without a precedent," but it has received 
no support since from any decision in  any other court, and always, when 
referred to since in  this Court, it has either been cited only as being res 
judicnta of 'that particular lease or a strong intimation of its doubtful 
character was recorded. This, as well as the other circumstances calcu- 
lated to discredit its authority, were well known to the defendant, and 
it took this lease little more than ninety days before the Legislature 
would meet, which could alone confer the power to lease, according to 
the decisions of the Unite'd States Supreme Court and all other prece- 
dents, and now asks us to hold such lease valid because of that one en- 
tirely unsupported decision. The lessee knew it had been questioned and 
douhted I t  took with notice that i t  was not an "approved precedent." 

( 3 )  The citation of the lease of the North Carolina Railroad Com- 
pany is peculiarly unfortunate. The history of the means by which 
that first lease was procured is not in  this record, but there was nothing 
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in  its negotiation which could recommend it as a precedent. The com- 
pany now operating it as lessee reports to the Corporation Commission 
that i t  made, for the year ending 30 June, 1906, over $1,000,000 net 
profits after paying the rental, all operating expenses of all kinds, in- 

cluding maintenance of equipment and of roadways, damages, 
(601) s3larieis, taxes and charges of all kinds. Thus the people of the 

State have paid the rent and taxes for the lessee and all expenses 
of every kind, and me are presenting the lessees in addition yearly a net 
profit of over $1,000,000. The Corporation Commission Reports are as 
official as those of this Court or of the State Treasury, and may properly 
be referred to. With this annual loss of orer $1,000,000 to the people of 
the State from the decision of a divided Court, which decision has not 
since been approved, we might well refuse to approve it now, when an- 
other piece of the State's property is about to pass from its control and 
the sole anthority invoked is that decision. This leasehold of the North 
Carolina Railroad, which cost the lessee nothing, and on which the peo- 
ple are paying the rent and all expenses, besides making the lessee an 
annual present of over $1,000,000, is said to be counted in  its mortgage 
as .worth $12,000,000--a princely gift. I n  truth, on a 4 per cent. basis, 
the lease is worth $25,000,000, and this value will increase unless rates of 
transportation are largely reduced. 

I f  the lease is ullra wires there could be no ratification of- it. I f  the 
words conferring the right "to farm out transportation over the road" 
could not confer on the company the right to lease the road itself and 
all its property and franchises, certainly the receipt of rent from an il- 
legal lease could not confer the power to lease which the Legislature has 
not given. 

I n  R. R. v. R. R., 130 1:. S., 22, Hiller, J., said, quoting R. R., v. 
niche. L. R., 7 House of Lords, 683 : ",4 contract not within the scope 
of the powers conferred on a corporation cannot be made valid by the 
assent of every one of the shareholders, nor can it by any partial per- 
formance become the foundation of a right of action." This is cited and 

approved in Transportation Co. I:. Pullman, 139 U. S., 55. I n  the 
(602) same case and in Thomas v. R. R., 101 U.,S., 83, is a full collec- 

tion of authorities from the highest courts in  this country and in 
Rngland, all holding that '(a railorad company has granted to i t  by char- 
ter a franchise intended in large measure to be exercised for the public 
good, the due performance of those functions being the consideration of 
the public grant, any contract which disables the corporation from per- 
forming those functions, which undertakes without the consent of the 
State to transfer to others the rights and powers conferred by the char- 
ter, and relieve the grantees of the burden which it imposes, is a viola- 
tion of the contract with the State and is void as against public policy." 
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Repented reference has been made in opinions of this Court to the 
wise and patriotic system of railroads which our fathers planned and 
built. Seventy years ago they began with an efficient system of State 
regulation of railroads by the only practical plan of State ownership. 
Now when all the world has turned to that system, by either taking over 
the sole ownership or a controlling interest-save only this country and 
England, in both of which the tide is setting in  the same direction-we 
have before us the question of the validity of transferring to alien hands 
the last piece of the State's once magnificent patrimony. 

I t  may be well t c  recall the method by which that patrimony has piece 
by piece disappeared, as shown in our statutes and judicial reports and 
by common knowledge : 

As long as the Wilmington and Weldon Railroad Company received 
a bare support from a sparse population and an impoverished country i t  
was undisturbed, but as soon as it gave unmistakable signs of becoming 
profitable a syndicate, by insisting that the State could not properly 
manage the road because i t  had not till then been profitable, procured the 
passage of an act by which the State exchanged its shares in that 
road for the same face value of its bonds. As those bonds were (603) 
then quoted around 35, and there is good reason to believe that 
the stock has since been watered more than 25-fold-Douglas, J., in 
Cqrporatiolz Commission v. R. R., 137 N., C., 25-the syndicate is now 
receiving dividends on more than $70 from the public for every $1 in- 
vested in acquiring from the State this valuable property. Next the 
North Carolina Railroad gave signs of becoming valuable, and then the 
present Northern syndicate made it a leasehold property, now worth 
over $25,000,000, from which they receive an annual profit of over $1,- 
000,000, as we have seen next came the Raleigh and Gaston and Raleigh 
and Augusta Railroads, whose State stock was acquired by the process of 
being exchanged for depreciated State bonds, and their stock has been 
watered 6-fold; then the Western North Carolina Railroad was sold for 
a beggarly sum and bonded and stocked (as the Railroad Commission 
Reports of that 'day showed) for $74,550 per mile, on which the public 
are to pay dividends and interest. And now the last fragment of the 
State's great system, the Benjamin of our hopes, is to pass into alien 
hands. I t  lingered last only beiause i t  was the last to show signs of com- 
ing profitableness. 

I n  R. R. v. Wellman, 143 U. S., 339, the Supreme Court of the United 
States held that if a Legislature fixed rates that would permit a railroad 
company to earn 4 per cent. net on the true ~ a l u e  of its property, after 
purging its expense account by legal investigation from exorbitant sal- 
aries and illegal disbursements, the courts could not interfere. As the 
State now parts with the control of its last railroad on the ground that 
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it has not hitherto been profitable, it is well to recall that the same pleas 
were made by syndicates who were anxious to relieve the State of the 

burden of the other State railroads now so profitable, and that if 
(604) they had not been hearkened to, the people of this State would 

now be paying no taxes of any kind whatever, or would be receiv- 
ing reduction in freights and fares of the amount of all their taxes. Illi- 
nois and New Jersey are both free from payment of any or a large part 
of their State taxes by reason of those States acting wisely as to its own- 
ership of railroads. 

By the report of the Corporation Commission for the present year, i t  
appears that (using round numbers) the State taxes. are $2,500,000, 
county taxes aggregate $2,500,000, town taxes $1,500,000, school taxes 
$1,500,000-a total of $5,000,000 of taxes. During the same time the 
receipts of railroads within this State from intrastate freight and pas- 
sengers and its pro rata, according to mileage, from through traffic, was 
(cou~lting on the same rate of increase since 30 June) over $23,000,000. 
Their expenses, by their own showing, unpurged as suggested in the 
above decision in the 143 U. S., was $17,000,000, leaving $10,000,000 
net profits, most of which has been carried out of the State to our im- 
poverishment. Not all of this has been earned, i t  is true, on the rail- 
roads whose controlling interest was once owned by the State which 
could haye thus retained an efficient control. These figures are pertinent, 
and should well make us pause before me hold valid this passing o ver to 
alien hands of the State's last property upon the authority of a single de- 
cision, erroneous on its face, without precedent when delivered by a di- 
vided Court, and which has not been since approved, not even in this 
case, nor has it been followed till now. 

We were told on the argument that the lease should be favored, if the 
law was doubtful, because State management was bad and free passes 
had heen illegally issued. These arguments would have been more in 
place in an argument before the General Assembly upon an application 

for authority to lease, but if i t  was admissible for counsel to pre- 
(605) sent it, it is not improper to say that the publicity possible under 

State ownership enabled the discovery to be made of this handful 
of illegal passes issued by the Atlantic and North Carolina Railroad 
Company. What mould have been the disdovery if the same calcium-light 
of publicity had been turned upon the syndicate-owned railroads? Would 
it have been better? I n  8. zl. R. R., 122 N. C., 1069, Douglas, J., states 
that the number of free passes in this State were then over 100,000. 

,4s to the management of the railroads under private ownership, i t  
has been more profitable certainly, bat  profitable to whom? Not to the 
public, who pay illto the treasuries of the syndicates over ten million 
dollars in  excess of all expenses and some seven million five hundred 
thousand dollars after paying their taxes and rentals, and after al- 
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lowing 4 per cent. net profit on the $70,000,000, a t  which they list the 
true value of their properties. I s  there any cause in this to increase the 
number of privately owned railroads at  a loss to the State of her last re- 
maining railroad ? 

But finally, we were told by their counsel that these corporations are 
at  least better managed than when in the State's hands. Are the daily 
reports of ~vrecks, deaths of passengers and employees, missed connec- 
tions and delayed freights fewer than when the State owned the railroads 
and public opinion exerted a direct pressure upon officials? Are the sal- 
aries of the higher officials less, or the pay of the working force greater, 
or their hours shorter than when the officials in charge of the railroads . 
knew that the public eye was upon them and the public could command 
their faithful discharge of duty. 

When the divided Court in 73 N. C. denied the right of the Legisla- 
ture to regulate the gauge, Judge Bynum asserted that the State did 
have that power, and with prophetic vision foretold that the gauge would 
be changed back and that there would be the same gauge through- 
out the LTnion. I t  has come to pass. H e  also said this, 72 N. C. (606) 
a t  p. 654, which comes more and more clear to the sight of all 
men as the year3 unfold before us:  "The rapid multiplication of these 
bodies, t h e i ~  resources and far-reaching ambition, their ubiquity and 
vast combinations, all moved and directed by concentrated power and 
talent, constitute them a distinct and almost independent and over- 
shadowing power in  our governments, and i n  fact the great social and 
political problem of the age. Whether they shall control the government 
or government shall control them, are questions that are forcing them- 
selves upon public attention and fast assuming practical importance. 
They should and will be maintained in the exercise of all their essential 
and legitimate powers as necessary and useful institutions of modern 
civilization. But if in  addition to the dangerous power of transferring 
all their property and franchises to anybody and anywhere, i t  should 
also be Geld that their corporate powers are such contracts as put them 
beyond the reach of all legislative check or control in the interest of so- 
ciety, then the problem will have been solved. The government, in  my 
opinion, will have abdicated its sovereignty, heretofore supposed to be 
inalienable, and society will be left without protection to chartered irre- 
sponsibility." 

Cited: Hill v. Brown, 144 N.  C., 120; Chappel1 v. White, 146 N.  C., 
577; Mason v. Cotton Co., 148 N.  C., 510, 517; AS'. v. Pulton, 149 N. C., 
487; Water Co. v. Trustees, 151 N.  C., 176; Power Co. v. Nav. Co., 152 
N. C., 492; Wilson v. Taylor. 154 N. C., 218; Jones v. Williams, 155 
N.  C., 190; Earnhardt v. R. R., 157 N. C., 366; Acker v. Pridgen, 158 
N.  C., 340; Penn v. Tel. Co., 159 N.  C., 313 ; Ozclms v. Wright, 161 N. 
C., 134, 135; Weston v. Lumber Co., 162 N. C., 201. 5 
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(607) STATE v. THOMAS HUNTER. 

(Filed 19 February, 1907.) 

Indictment-SufSiciency of Evidence-Discretion of Trial Judge-Mistrial- 
Continuance-Corroborative Evidence-Bloodhounds. 

1. Evidence that  defendant made a peculiar footprint, which was identified 
in  soft ground in the morning following the burning of a. house, being 
plain and distinct and leading off from the place, and that  defendant's 
shoes fitted the tracks, and that  he denied burning the house before 
he was accused, was sufficient to go to the jury. 

2. Evidence that  a bloodhound, well trained to track human beings and 
nothing else, and often used for the purpose, was put upon the tracks 
of the defendant and followed them until the defendant was "treed," 
is sufficient to go to the jury a s  corroborative. 

3. It is in  the discretion of the trial Judge to grant o r  refuse a mistrial and 
continuance, and his action is not reviewable. 

CRIMINAL ACTION, tried before Neal,  J., and a jury, Fall  Term, 1906, 
of GATES. Relevant evidence is stated in the opinion of the Court. 

Attorney-General and W. M. Bond for the State. 
L. L. Smith and Aydlett & EEhnyhaus for  defendant. 

CLARK, C. J. Indictment for feloniously burning a storehouse 
(608) in  the night-time. There was evidence that the ground behind the 

storehouse was soft and had been freshly plowed, and witness tes- 
tified that next morning the prisoner's tracks were found there, leading 
off from the storehouse; that he had known prisoner all his life, and that 
the prisoner made a track ; that ha;ing had white swelling when 
a boy, the prisoner's left leg was two or three inches shorter than the 
other: that this made him walk on his left toes. the heel of that foot not 
touching the ground unless that foot went very deep into the ground; 
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that he knew prisoner's track well, and that these were his tracks; that 
no one else in  that neighborhood made such tracks; that these tracks 
were plain and distinct; that they led up behind the gin-house so that the 
person making them was screened from the dwelling-house, and led 
again oft' to the road which went to the prisoner's house. Another wit- 
ness testified that he carried his bloodhound there the afternoon succeed- 
ing the fire; that the tracks were peculiar (and such as were described by 
first witness) ; that his dog is a clear-blooded English bloodhound, well 
trained to track human beings; he had often used him for that purpose, 
and that the dog will track nothing else; that he put the dog on these 
tracks ; that the dog followed them through the field and across the road, 
when he seemed to catch the scent of something in  the air, whereupon he 
broke off throdgh the woods, and when witness got up with the dog he 
had treed prisoner u p  a dogwood tree. That the prisoner said to wit- 
ness, "What does this mean? I didn't do it." That they took off pris- 
oner's shoes, and they fitted the tracks exactly. 

There was evidence for prisoner and by him and evidence that his 
character was bad; but it is unnecessary to state prisoner's evidence, as 
the jury found fo'r the State, and the exceptions are (1)  the admission 
of any evidence of the conduct of the dog; (2) the refusal of a 
mistrial and a continuance that the prisoner might obtain other (609) 
evidence; (3) the refusal to charge that there was no evidence to 
go to the jury; (4)  that though the Court gave the prisoner's prayer 
that "the acts and doings of the dog are not evidence upon which you 
can rely as substantive evidence iupon which you can convict the pris- 
oner," the Court added, "but are circunistances in corroboration of the 
State's testimony as to tracks. 8. v. Moore, 129 N. C., 498." 

There was no error. 1. The conduct of the dog was competent evidence. 
Underhill Cr. Ev., p. 438, n. 5 ;  1 Wigmore Xv., see. 177 (2) ; Hodges V. 
Xtate, 98 Ma., 10; Simpson v. Xtate, 3 1 1  Ma., 6 ;  Pedigo v. Common- 
wealth, 103 Ky., 41 ; S. u. Hal?, 3 Ohio N. P., 125. I n  the present case 
the requirement of other proof of the tracks being those of the prisoner, 
as stated in X. v. Moore, 189 N. C., 502, was complied with.'It is com- 
mon knowledge that trained bloodhounds can follow the scent of a hu- 
man track under such circumstances as here stated. The sense of smell 
in snch animals is abnormally acute and their conduct is a t  least suffi- 
cient as corroborative evidence to be submitted to a jury. Such animals 
are used by the State to track escaping convicts, and this has never been 
deemed illegal. Ritl i in the range of their intelligence the conduct of 
animals has always been deemed worthy of consideration. Among many 
instances Lord Campbell in  his life of Sir Thomas More (2 Lord Chan- 
cellors, 3 7 )  quotes that of the beggar-woman's little dog, which having 
been bought by his wife of a thief, the Lord Chancellor allowed the beg- 
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gar-woman to prove her property by the dog's recognition of her. Then 
there is the classical incident of Ulysses, on his return from his memor- 
able wanderings, being recognized by his dog Argos (who died from joy), 
though his family and his followers knew him not. There is the more 

niodern incident of Aubry's dog of Montargis, who procured the 
(610) confession of his master's murderer by his recognition of him. 

And there are many other incidents that can be readily recalled. 
A trial is a search after truth, and the law rejects no evidence, however 
humble, which in common knowledge may be a guide to a successful 
search. The evidence will always be submitted to the jury unless too re- 
no te  to be of any probable assistance. 

2. The refusal of a mistrial and continuance after the evidence was 
all in rested in the sound discretion of his Honor, and is'not reviewable. 

3. His  Honor properly refused to withdrax the case from the jury. 
Independent of the corroborative evidence from the trailing by the dog, 
the evidence as to the identity of the tracks was before the jury. Under- 
hill Cr. Ev., see. 374; S. v. B r a h a m ,  74 N .  C., 649 ; 8. v. Rei t z ,  83 N.  C., 
636; S. v. Daniels,  134 N. C., 658. There was also the remark of the 
prisoner, when found up the tree, denying the crime, though he had not 
been charged with it. 

4. The amendment of the prayer by adding that the trailing of the 
dog, though not s~lbstantive evidence, was corroborative, was in accord 
with what was said in  S. v. Moore, 129 N. C., 498. 

No Error. 

Cited: S. v. S p i v e y ,  151 N.  C., 679; 8. v. N o r m a n ,  153 N.  C., 593; 
8. v. T a y l o r ,  I89 K. C., 467; S. v. T h o m p s o n ,  161 iS. C., 242; S. v. Bur-  
ney, 162 N.  C., 614; S. v. Engl i sh ,  164 N.  C., 506; S. v. Andrews,  166 
N. C., 351. 

(611) . 
STATE v. W. C. DAVIS et al. 

(Filed 1 9  February, 1907.) 

Indictment-Public Roads-Bridges-Land-owner Need Not Keep in Repair 
W h e n  Afterwards Vade .  

When the public road is made after the land-owner has cut his ditches for 
draining, he is not required to keep the bridges in repair that are sub- 
sequently placed over them. 

THIS was' an indictment against the defendants, tried before ,his 
Honor, McNei l l ,  J., and a jury, at  Fall Term, 1906, of HYDE, upon a bill 
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charging  the^ with refusing and negIecting to keep up certain bridges 
in  the said county. Upon the following special verdict the Court ad- 
judged that the defendants were not guilty, and the State appealed. 

SPECIAL ~ E R D I C T . - T ~ ~  jury being duly sworn and impaneled in  this 
cause, for their verdict find the following to be the facts, to-wit : 

That prior to and at the time of the laying out of the road and estab- 
listing same by the Conllnissioners of EIyde County, Q. 31. Davis, the 
father of the defendants, NT. C. Davis, C. W. Davis, Olivia DIann, and 
George Davis, owned the tract of land over which the road was laid out 
and established, and had the same drained by ditches which were neces- 
sary for the proper drainage thereof. That Q. N. Davis is dead, and the 
defendants, other than W, D. Mann, who has intermarried with Olivia 
Davis, are the heirs of &. 11. Davis .and own and hold the said tract of 
land, which is a farm, as heirs of Q. M. Davis. That in 1857 the Com- 
missioners of Hyde County, upon petition of Q. M. Davis and others, 
laid out and established the public road set out in the bill of indictment 
over the ditch and across the said tract of farm land. That a t  the 
time of establishing the said road the ditches were used and (612) 
necessary for the drainage of the said farm, and no ditches al- 
leged in  the bill of indictment have been cut across the road since the 
establishment thereof by the defendants or those under whom they claim. 
That the owners of the road since its establishment have maintained and 
kept the bridges until the last one or two years. 

That at  the time of and before the establishment of said road the said 
ditches were as they now are, and said road was laid out across ditches 
which at  that time and in save manner now drain said farm of defend- 
ants. That said ditches do not drain the public road, and are not neces- 
sRry to the drainage thereof. That the defendants have failed and neg- 
lected to keep said bridges across the said ditches in  repair, and same 
were, a t  the time this action was commenced, unsafe for public travel. 
That the overseer of said road gave due notice for ten days to defendants 
to repair said bridges, and they refused more than ten days, and still re- 
fuse, to repair same. 

I f  upon the foregoing facts the Court shall be of opinion as a matter 
of law that the defendants are ,guilty, the jury find them guilty; if upon 
said facts the Court be of opinion that as a matter of law on the said 
facts the defendants are not guilty, the jury find them not guilty. 

No ditcheg are referred to i n  this verdict except such as may have 
been cut before the road was laid out. 

Upon the foregoing verdict the Court is of opinion that defendants are 
not guilty, and so adjudges. The Solicitor for the State excepts to the 
foregning judgment and appeals to the Supreme Court. 
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Attorney-General and  W.  1W. Bond f o r  the  State. 
A ydle tt $ Ehri~zghatrs f o r  defendants. 

BROWN, J. It appears  t h a t  defendant  constructed certain 
(613) ditches through h i s  l a n d  f o r  t h e  purpose of d ra in ing  i t ;  t h a t  

some t i m e  af terward a public road was established across defend- 
ant's l and  a n d  bridges placed by  t h e  authorities across t h e  ditches. 

XTe know of n o  l a w  which charges a n  owner of l and  with t h e  du ty  of 
keeping bridges i n  repair  when the road i s  established a f te r  h e  constructs 
his  ditches. Section 2697 of t h e  Revisal does no t  cover th i s  case, b u t  
only cases where t h e  owner of the  l and  constructs a di tch across a public 
road  then i n  existence. Nobles v. Lnngley, 66 N.  C., 287, relied on  by  t h e  

' 

State, i s  n o  authori ty ,  f o r  t h e  reason t h a t  i n  t h a t  case t h e  public road 
mas established before t h e  di tch was dug  across it. 

Affirmed. 

STATE v. G. F. SIMMONS. 

(Filed 12 March, 1907.) 

Indictment-Concealed Weapons-Ezceptions-Ignorance-Good Faith-Ad- 
vice-Intention-Juries-Facts-Charge-Error-Jurors Polled-Intima- 
tion of Opinion. 

1. In  order to  come within the exception of the statute (Revisal 1905, sec. 
3708) prohibiting the carrying of concealed weapons, the defendant, 
otherwise having the authority, must have been in the actual perform- 
ance of his duties a t  the time. 

2. A person acting in ignorance of the law in good faith and upon advice of 
the Clerk of the Court or of a n  attorney, but in  violation of the statute 
prohibiting the carrying of concealed weapons, is not excused. 

3. The intention of the defendant to conceal a weapon on his person is  imma- 
terial, if from his own testimony i t  appears that  he necessarily knew 
that  he was carrying it concealed. 

4. Juries should not only find the facts, but they should draw their own con- 
clusions therefrom uninfluenced by the acts or language of the Court; 
and the language of a charge, "if you believe the evidence, the defend- 
a n t  is guilty, and you will return a verdict of guilty," is  improper, 
though, standing alone, not reversible error. 

5. I t  is error for the Court below, when informed by the jury in  answer to 
his question, that  some of them believed the defendant guilty and some 
not guilty, to poll the jury, ascertain from each that  he believed the 
evidence, and then again instruct them, "if they believed the evidence, 
to return a verdict of guilty," it  being an intimation of opinion upon the 
facts and calculated to prevent an impartial consideration of the case. 

(614) 

INDICTRIEXT f o r  carrying a concealed weapon, t r ied before Jones, J., 
and a jury, November Term, 1906, of LENOIR. F r o m  verdict a n d  judg- 
ment, defendant  appealed. 

456 
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The defendant was indicted for carrying a concealed weapon, to-wit, 
a pistol. H e  attempted to justify upon the ground that he was Bird 
and Ganle Warden and entitled by Revisal, see. 1868, to exercise all the 
power and authority of a constable at  the common law and under the 
statutes of this State. H e  was not on duty when the pistol was found 
on his person. The weapon was in his possession on the night in  ques- 
tion. H e  dropped i t  from his pocket into the mud, picked i t  up, stepped 
upon the sidewalk of South Street in Xinston and wiped it with his 
handkerchief. After cleaning it, he dropped it into his pocket. The 
pistol was first in his hand and then in his pocket, sometimes in view 
and sometimes not i n  view. The above is taken from the defendant's 
own testimony. H e  proposed to show by the Clerk of the Court that the 
latter advised him, when he took the oath of office, that he, being a con- 
stable, had a right to carry the pistol, and that he carried it under that 
belief and he also proposed to testify that "he did not intend to conceal 
the pistol." All this testimony was exclbded, and the defendant excepted. 

The evidence of the State tended to show that the defendant 
carried the pistol on his person and that a part of the time i t  (615) 
was concealed. 

The Court charged the jury as follows: ('If you believe the evidence, 
the defendant is guilty, and you will return a verdict of guilty." The 
jury retired and after being out a few minutes came into court, where- 
upon the Judge inquired of them what was their trouble in reaching a 
verdict, and they replied that some of them thought the defendant guilty 
and others thought him not guiity. The Court then inquired of each 
juror if he believed the evidence, and each juror replied that he did be- 
lieve the evidence as given on the stand; whereupon the Court told the 
jury again: "If you believe the evidence, return a verdict of guilty." 
The defendant excepted to each of the instructions. There was a verdict 
of guilty and judgment entered thereon. Defendant appealed. 

Attorney-General for the State. 
Loftin & Varscr a.nd M. H. Allen for defendant. 

WALKEIL, J., after stating the case: The fact that the defendant was 
game warden at the time he was found with the pistol in  his pocket did 
not excuse him for carrying i t  concealed. Even if he was invested with 
the power and authority of a constable for all purposes, and not only to 
the extent that was necessary for the efficient discharge of his official 
duties as game warden, i t  appears that he mas not then in  the actual 
perfo,dance of those duties. H e  does not, therefore, come within the 
exception of the statute. Revisal, see. 3708 ; S. v. Hayne, 88 N.  C., 625 ; 
R. v. Boone, 132 N.  C., 1107. 

The advice of the Clerk of the Court, that the defendant had, as con- 
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stable, the right to carry a pistol, is equally ineffectual as a defense to 
this indictment. "Ignorance of the law excuses no man." If he would 

take advice as to the criminality of a contemplated act, he must 
(616) be sure that i t  is correct, for otherwise he will be as guilty, if he 

does the act, as if he had not taken it. 8. v. Boyett, 32 N. C. ,  
336; S. v. Diclcns, 2 N. C., 406. Even the advice of an attorney 
learned in the law has been held to be insufficient to protect his client 
against a criminal prosecution for illegally voting at an election. s. V .  

Downs, 116 N .  C., 1064. The rule is of general application in cases of 
this kind. We find i t  thus stated in  12 cyc., at $.-155: "It is no de- 
fense for the accused to show that he believed in good faith that the 
law which he violated was unconstitutional. Nor will i t  avail him that 
he acted in  good faith, under the advice of counsel; or that he is a for- 
eigner, and that the act with which he is charged is not a crime in his 
country," citing numerous cases to support the text. There are, of 
course, some exceptions to the r6le. 

Defendant offered to testify that he did not intend to carry the weapon 
concealed. The criminal intent in  this and in like offenses created by 
statute is the intent to do the forbidden act. S. v. McDonald, 133 N. C., 
684. The statute provides that the possession of a deadly weapon, if 
carried about the person, shall be prima fncir, evidence of conceaIment, 
if the accused is a t  the time off his premises. I t  is not necessary to a 
conviction that the State should show an intention to use the weapon for 
m y  unlawful purpose, for i t  is the intent to conceal and not the intent 
to use it in  any particular way that renders the act of carrying i t  crimi- . 
nal. S. v. Dizon, 114 N.  C., 850; 8. v. Reams, 12.1 N. C., 556; AS'. V .  

Brown, 125 N.  C., 704. I n  this case, the defendant himself testified that 
he had the pistol in  his pocket a part  of the time, and that i t  was then 
concealed or hidden from view. I t  necessarily follows, if this be true, 
that he knew that it was thus concealed. H e  has shown no valid excuse 

for carrying i t  in his pocket "out of sight," and the presumption 
(617) of the statute, instead of being rebutted by the proof, as it should 

have been if he confidently expected an acquittal, was greatly 
strengthened, if not made conclusive. Upon his own statement, if found 
by the jury to be true, i t  would seem clear that the specific intent, which 
he proposed to prove, was, uncler the circnmstances, altogether im- 
material. H e  must be presumed to have intended to do that which he 
knowingly did. Knowledge that he was carrying the weapon concealed 
is equivalent, under the statute, to the criminal intent to conceal which 
is required by the law to exist, there being no lawful excuse for ~ a r r y i n g  
it. 8. V. IToodfin, 87 W. C., 526; 8. V .  Lilly, 116 N.  C., 1049;'s. V. 

Bywin,  91 N. C., 545; Broom's Legal Maxims (8 Ed.), p. 306, et seq. If 
the object of the defendant was to prove that he carried the pistol in his 
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. 
pocket, not for the purpose of concealing i t  and thus violating the law, 
but because he believed that he had the right as' an officer to carry it, 
the testimony was equally immaterial, for he had no such right, and the 
mere fact that he thought so is of no avail. Such a construction of the 
statute as would justify him on that ground would defeat its very pur- 
pose. As said in  8. v. LilZy, supra, the gist of the offense is the manner 
of carrying the weapon. Evidence of the intent, such as that offered by 
the defendant, may be competent and relevant in some cases, but not in 
one of this character. Our case is governed by S. v. Dixon, 114 N. C., 
850; 8. v. Pigford, 117 N.  C., 748; S. v. Brown, 125 N.  C., 704. 

We have often intimated that a general instruction to the jury in the 
form of the one given by the Court is objectionable. S. v. Barrett, 123 
N.  C., 753 ; Sossaman v. Cruse, 133 N.  C., 470; S. v. Green, 134 N.  C., 
655; S. v. Garland, 138 N.  C., 675. Speaking of a charge identical in 
language with the one given in this case, Jusiice Henderson, in Bank v. 
Pugh, 8 N.  C., at  p. 206, said: "The nature of the rejection (of 
the bond) is an inference of fact, to be drawn from the evidence (618) 
which the Judge has, improperly, drawn for himself and the jury 
both, leaving to the latter only to say whether the witness swore truly 
or not. The jury are the constitutional judges, not only of the truth of 
testimony, but of the conclusions of fact resulting therefrom. I t  would 
repel the interference of juries, as far  as the law will warrant, in all 
questions of law and, in like manner, the interference of the Judge in 
matters of fact." And in JterreZZ v. Dudley, 139 N. C., at  p. 59, Justice 
Hoke thiu refers to the subject: "The language is inexact, and this 
form of expression should be eschewed by the Judges in  charging juries. 
This Court has heretofore called attention to it in a number of cases." 
We do not say that such an instruction, standing alone, will constitute 
reversible error, as that will depend upon the nature and circumstances 
of the particular case in which it is given and upon the strength of the 
probability that it prejudiced the complaining party. I f  it should 
clearly appear to have done so, we might deem i t  proper to order a new 
trial, but we take occasion again to express the hope that the strong and 
impressive words of Judge Henderson, which we have more than once 
quoted with approval, will be heeded, and that what we ourselves have 
said x7ill have the effect of changing the form of expression and of con- 
forming instructions more closely to the requirement of the statute. R e  
yisal, see. 535. As we reverse the judgment on another ground, we need 
not further discuss this exception, as it is sufficiently considered, for the 
purposes of this case, in  what we have already said. 

When the jury returned to court, after having been out for a few min- 
utes, the Judge inquired of them as to their trouble in reaching a verdict, 
arid they replied that some of them thought the defendant guilty and 
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others thought he was not guilty; whereupon the Judge polled the jury, 
asking each juror if he belie~~ed the evidence, when each replied 

(619) that he did believe the evideuce as given on the stand. This was 
not according to regular procedure or the approved precedents in  

such cases, if it was not a direct violation of the Act of 1796. "NO 
Judge in  giving a charge to the petit jury, either in a civil or a criminal 
action, shall give an opinion whether a fact is fully or sufficiently 
proven, such matter being the true office and province of the jury; but 
he s h d l  state in a plain and correct manner the evidence given in the 
case and declare and explain the law arising thereon." Revisal, sec. 535. 
Besides being in effect an intimation of opinion as to what the verdict 
should be, the inquiry of the Judge and the manner of making it were 
calculated to deprive the jury of that freedom of thought and action 
which is so essential to an impartial consideration of the case and a 
proper discharge of their duty. N a s h  v. i?lorton, 48 N.  C., 3 ;  8. V. 
S h u l e ,  32 N.  C., 153; S. v. W h i t ,  50 N.  C., a t  pp. 227 and 228. The evi- 
dence, may, in the opinion of the Court, have heen ever so strong against 
the defendant, yet i t  was for the jury to find the ultimate fact of guilt 
without any suggestion from the Court, direct or indirect, as to what 
that finding should be. 8. v. Li l l y ,  116 N .  C., 1049. The presumption 
of innocence and the doctrine of reasonable doubt require that method 
to be pursued, and it is clearly enjoined by the statute we have cited, the 
restraining words of which define clearly the respective functions of 
Court and jury in the trial of causes. 

There must be another trial because of this error in the remarks of 
the Court to the jury. 

New Trial. 

C i t e d :  M e t a l  Co. v. R. R., 145 N.  C., 297; S. v. Godwi f i ,  Ib., 463; 
8 . v .  R. R., Ib., 572; 8. v. R. R., 149 N. C.,473; S. v. R. R.,Ib., 512; 
S. v. P a r k e r ,  152 N.  C., 7 9 2  W e s t f e l t  v. A d a m s ,  159 N C., 424; H o l t  V .  

W e l l o m ,  163 N. C., 131. 

(620) 
STATE v. BETSY ROBINSON. 

(Filed 3 April, 1907.) 

Married Women-Esecutoru Contract-Indictment-Refusal to  Worlc Crops-. 
Motion for New Trial Continued t o  Next  Subsequent Term-Sickness o f  
Judge-Motion Made Then-Appeal Lost-Relief-Merits Decided t o  
Avoid Further  Useless Prosecution. 

1. A married woman, without the written consent of her husband, cannot 
make a valid executory contract, unless it falls within the exceptions 
of the Revisal, sec. 2094; and where there is no evidence of such assent 
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she cannot be held criminally liable for wilfully refusing to work cer- 
tain crops on lands "rented" by her, under the Revisal, sec. 3367. 

2. When owing to the illness of the trial Judge the cause could not proceed to 
judgment, and when, without default or laches on the part of the de- 
fendant, she had her motion continued and moved for a new trial upon 
exceptions reserved at the next term, when judgment was pronounced 
against her, from which she appealed, the appeal was lost under Re- 
visal, sec. 534; but a new trial will be granted, as the loss resulted 
from an act of God, which she could not foresee, and the consequences 
of which she could not avoid. 

3. In an appeal from a conviction in criminal cases it is not only proper, 
but the duty of the Supreme Court, when a new trial is granted, to 
decide upon the legal merits of the case, if it appears that the State 
cannot ultimately succeed in the prosecution. 

CLA~K, C. J., concurring in result. 

CRIMINAL ACTION, tried before Counci71, J., and a jury, a t  October 
Term, 1905, of SAMPSON. 

The defendant was indicted under Revisal, sec. 3367, for wilfully 
refusing to work certain crops on land "rented" to her by the prose- 
cutor, and for wilfully abandoning the same before paying advances 
made by her landlord. She was a t  the time she entered into the contract 
of renting in  1905 and still is a married woman and lived on the 
land. Her  husband's place of business was in Harnett County (621) 
but he came home every Saturday night and spent Sunday with 
his family. On a certain day in  June, the prosecutor ordered her to 
work the crop the next Friday, as i t  was in bad condition, but she re- 
fused to do so, as he testified, but she stated that her children were sick 
and she could not leave them for two weeks,,and she told the prosecutor 
that she mould work the crop on the next Nonday. H e  began working 
the crop on Saturday and on Monday the defendant was in  the field and, 
with others she had employed, was working the crop, when the prose- 
outor forbade her to work any longer and ordered her to leave the land 
and not to go on i t  again. She worked again on Tuesday, when he had 
her arrested. There was evidence that the defendant managed the busi- 
ness on the farm rented to her by the prosecutor. The defendant re- 
quested the Court to charge the jury that there was no evidence of de- 
fendant's guilt, and they should acquit her. The jury returned a ver- 
dict of guilty. The presiding Judge was too sick to pronounce judg- 
ment, adjourned Court and continued the motion for judgment. At 
the next term judgment of imprisonment for thirty days was pro- 
nounced by another Judge after refusing to grant a new trial, on motion 
of the defendant, who excepted and appealed. 

Attorney-General for the State. 
J. D. Rerr and F. R. Cooper for defendant. 



I N  T E E  SUPREME COURT. [I43 

WALKER, J., after stating the case: The defendant cannot be crimi- 
nally liable under Revisal, sec. 3367, unless the contract with the prose- 
cutor by which she rented and agreed tb cultivate the land was valid and 
binding upon her, This was decided in 8. v. Howard ,  88 N. C., 650, 
as to an infant, whose contracts are merely voidable, and the prin- 

ciple is applicable with greater force to a married woman, whose 
(628) contracts, as a general rule, are void. I n  liToward's case, Justice 

Ashe,  for the Court, says: "The case then results in  this, that 
the State seeks by this indictment to hold the defendant amenable to 
the criminal lam for the violation of a void contract. With all due 
respect to the opinion of those who entertain such a proposition, we 
must say that i t  seems to us preposterous." See, also, Bishop on Stat- 
utory Crimes (1873), sec. 131: S. v. Plaided,  43 N.  H., 413; Jones V .  

S tate ,  31 Texas Cr. Appeals, 282; 2 McLain's Cr. Law, sec. 846. 
Was the contract of the defendant void? Her general executory 

contracts, not authorized by the statute, have been held to be void. 
Xordecai's Law Lectures, pp. 328, 329, and 358. I t  is also spttled that 
the husband is entitled to the society and to the services of his wife, and 
consequently to the fruits of her industry. She cannot contract to 
render those services to another without his consent. Those rights 
were given to the husband, i t  is said, because of the obligation imposed 

. by the law upon him to provide.for her support and that of their off- 
spring, and the right continues unimpaired so long as the legal duty 
continues to exist. Symp v. Riddle,  88 N. C., 463; Baker v. Jordan, 
73 E, C., 145; Hairston 11. Glenn, 120 N .  C., 341; l i e e  v. Vasser, 37 
N. C., 553 ; Alcl i innon v. illc Donald, 57 N .  C., 1 ; Cunningham v. Cun- 
ningharn, 121 N. C., 413. ' There was no evidence that the husband 
assented to the contract. Nor do we think there is any evidence in this 
case to show that the contract falls within any of the classes mentioned 
in the Revisal, sec. 2094, as contended by the ,4ssistant Attorney-Gen- 
era1 in his able and well-considered argument, so as to take the case out 
of the general rule that her executory contracts are void. Baker  v. 
Garris,  108 N.  C., 218. On the contrary, such facts as we have in this 

case have been held not to b ~ i n g  the contract of the married 
(623) woman within the operation of that section. Sanderlin v. San- 

derlin, 122 N.  C., 1; Clark v. H a y ,  98 N.  C., 421. I t  comes to 
this, that in  no view is the alleged contract of the defendant binding 
upon her, and upon the principle already stated she cannot be held re- 
sponsible criminally for its breach. The evidence, therefore, discloses 
that she was not guilty of any offense under the law, and the Court 
should therefore have given the instruction requested by the defend- 
ant's counsel. I n  the view we take of the case, i t  can make no differ- 
ence whether the defendant was a tenant or a cropper. 
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Without intending to discuss the subject or to reexamine the  reasons 
upon which the many decisions of this Court are based with a view of 
testing their soundness, i t  may simply be remarked that if we should 
hold a married woman to be bound by a contract for her services entered 
into, not only without the consent but against the will of her husband, it 
might prove disastrous to the marital relation and be productive of a 
long train of most evil consequences. There should be a clear expres- 
sion of the policy of the State upon this important question, if there 
is to Be a change, and it will best come from the la-cv-making body. 

What we have said about the wife's earnings and the validity of her 
contracts relates to her general right to contract, rather than to her 
po,wer to dispose of her property, real or personal. The Legislature 
has seen fit not to change the law as it has repeatedly been declared to 
be, althongh its attention has more than once been called to the matter, 
and although there have been many sessions of that honorable body 
since the law was first so declared. We took occasion recently in Ball 
v. Paquin, 140 N.  C., 83, to again direct attention to the subject, but an 
examination of the public statutes will show that there was no responsive 
legislation at the last session. I t  would, therefore, seem to be of the 
opinion that the Constitution and the statute have'been properly 
interpreted, and that i t  is wise and expedient to let the law re- (624) 
main as it has been settled by the numerous decisions. We are 
not at  all disposed to question the correctness of this conclusion, as the 
people, by their Constitution, have appointed the Legislature, and not 
this Court, to declare and formulate the public policy of the State. We 
decide what the law is, and not what i t  should be. We can construe, but 
not legislate. 

u 

We cannot overlook the fact that the motion for a new trial, upon 
the exception reserved, was not made during the term of the Court at 
which the case was tried. This is expressly required to be done by the 
statute, Itevisal, sec. 554, and i t  has been held that it cannot be made 
after the term has expired. Turner a. Davis, 132 N. C., 187. But i t  
appears in this case that the Judge who presided at  the trial was taken 
ill and could not proceed with the business of the Court. He  could 
not even pronounce the judgment against the defendant. The motion 
for a new trial could be made at  any time before this was done. No 
laches can be imputed to the defendant. Shall she lose her right to 
enter her motion for a new trial and to have it heard and considered 
where there has been no default on her part, but she was prevented 
from taking the proper steps for that purpose solely by the act of God, 
which is so treated by the law as to affect no one injuriously? The 
answer to this question should clearly be in the negative. What, then, 
is her remedy? We must ascertain from analogous cases. When an 



appeal had been duly takAn, and the Judge had lost his notes, so that the 
case could not be stated, a new trial has always been ordered, unless 
the appellant had been negligent. S. v. Powers, 10 N. C., 376; Isler V .  

Haddock, 72 N. C., 119; Sanclers v. Norris, 82 N.  C., 243; S. V .  .Ran- 
dall, 58 N. C., 611; Comnzissionen v. Steamboat CO., 98 N.  C., 163; 
Burton .c. Green, 94 N. C., 215; Owens v. Paxton, 106 N. C., 480; and 

especially McGowan v. Harris, 120 N.  C., 139, where the authori- 
(625) ties are collected. Formerly and prior to the enactment of the 

present provision of the law (Revisal, see. 591), the rule was 
held to apply to a case where the Judge had died or his term had ex- 
pired. So where the plaintiff was prevented from issuing an execution 
by the act of the County Court in erroneously refusing his application 
for one, and that Court was afterwards abolished before its error could 
be corrected by the mandate of this Court, to which an appeal had been 
taken, it was held that he should not be prejudiced by the error and 
the subsequent act of the law in abolishing the Court from which the 
execution mould have issued. Isler v. Brown, 66 N.  C., 556. See, also, 
Pel1 v. Linnell, L. R., 3, C. P., 441; Rex. v. Edwards, 4 Taunton, 309. 

I n  Regina v. Justices, 15 &. B. (69 E. C. I,.), 88, the notice of appeal 
mas not selrved in  time by reason of the respondent's death, and the 
Court held that the condition of giving notice, annexed to the right of 
appeal, having been imposed by the law, and performance of it having 
become impossible by the act of God, the appellant was excused from 
such performance, and accordingly ordered the appeal to be heard as if 
the notice had been duly given. And substantially the same ruling was 
made in Newton v. Boodle, 3 C.  B. (54 E. C. L.), 795. There the ap- 
pellant lost the benefit of a bill of exceptions tendered to the ruling of a 
,Judge at  nisi prius, or at the assizes, by the death of the Judge and 
without any default of his own, and the Court permitted him to move 
for a new trial, notwithstanding the proper time had elapsed, so that 
he might be restored to the position he would have occupied if the bill 
of exceptions had not become abortive by the death of Chief Justice 
Tindal of the Court of Common Pleas, before it could be sealed and 
perfected by that Judge who had presided at  the trial. The remedy 
was an adequate and an appropriate one under the practice of the Court 

at that time. Under our procedure, the remedy must be found 
(626) in merely ordering a new trial. We need not decide that the 

case should be treated as if the motion had been made, because it 
would have been made if the defendant's opportunity for making i t  had 
not been lost accidentally and by no fault on his part, or because, 
further, the Solicitor has agreed with the defendant's counsel upon a 
case on appeal and has thereby consented that it may be so treated, for 
even if we should so decide there would appear to be error which neces- 
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sitates another trial. We simply grant a new trial because the defend- 
ant has lost her appeal by an act of God, which she could not foresee and 
the consequences of which she could not avoid. As said by Taylor, 
C. J., in 8. v. Powers, supra, "under the circumstances, there is no other 
mode by which the justice of the case can be attained." 

Our opinion on the merit! has been expressed, thinking that it might 
end the prosecution unless the facts as now presented are materially 
changed, which does not now seem to be probable. Where a case must 
go back for another trial, it is not only proper, but it may be fairly 
regarded as a duty of the Court to decide upon the legal merits, if i t  
appears that the State cannot ultimately succeed in the prosecution or 
the plaintiff in the litigation. I t  prevents the useless expenditure of 
time and the unnecessary accumulation of costs, and there are other 
and perhaps weightier reasons for taking such a course. 

Why order a new trial unless there was error, and how can we know 
whether there was error or not unless we examine into the merits of the 
case ? 

New Trial. 

CLARK, C. J., concurring in result: The defendant has lost her 
right of appeal by no fault of her own, but in consequence of the illness 
of the Judge, who was taken ill and could not proceed to judg- 
ment. The succeeding Judge could neither impose judgment (627) 
nor "settle a case on appeal," as he had no personal knowledge 
of the incidents of the trial. The only remedy is in ordering a new 
trial. Indeed, the Judge might well have instructed the jury that there 
was no evidence that the defendant voluntarily abandoned the work. 

This renders it obiter to discuss the merits of the case. I t  is true that 
Ryme v. Riddle, 88 N.  C., 465, and some cases following it, have held 
(not without question, however) that a husband is entitled to the earn- 
ings of his wife; but in my judgment that decision is opposed to the en- 
tire thought and civilization of the day and ought not to be held now 
as authority. I t  was based upon the preconceived opinion of Judges 
who rested their decision upon the barbarous doctrine of the common 
law under which a woman upon marriage became non sui juris, and her 
husband took her property and her earnings as fully as a master be- 
came entitled to the property and earnings of his slave. The decision 
in Syrne V .  Riddle is directly opposed to the language of the Constitu- 
tion, Art. X, sec. 6 :  "The real and personal property of any female in 
this State acquired before marriage, and all property, real and personal, 
to which she may after marriage become in m y  manner entitled, shall 
be and remain the sole and separate estate and property of such fe- 
male." This guarantees her control of her property of all kinds, 
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whether acquired before or after marriage, and it can make no differ- 
ence whether it is income from her property or earnings from her labor. 
Of the two, the wife's right to control the latter is stronger of natural 
right. There can be no force in the argument used in Syme v. Riddle, 
that her earnings are needed for the support of the family, and there- 
fore her husband should have them, for there is no guarantee that he 
will so apply them; indeed, there is niuch less certainty thereof than 
that the wife and mother will use her earnings for the benefit of her 

children. Besides, by the same token, as it devolves especially 
(628) upon the husband to support his wife and children, there is a 

stronger reason that he shall not dispose of his earnings without 
his wife's concurrence than that she shall be constrained not to receive 
and use her own earnings without the husband's consent. By unani- 
mous decision of the Court of Appeals in England in the Clitheroe case 
(Reg. v. Jackson), Q. B. D. (1891), 697, i t  was held that the husband 
could not enforce the unwilling companionship of the wife. The law 
now recognizes the equality of rights of both parties to the marital re- 
lation, and no longer asserts the inferiority or subjection of the woman. 
But argument ought to be out of the question in  view of the laqguage 
of the Constitution. I n  Syme v. Riddle, 88 W. C., 463, and that class 
of cases, the Court overlooked the fact that there is no statute with us 
giving the wife's earnings to the husband, and that the Constitutioii 
had entirely abrogated the common-law doctrine as to the subjective 
status of the wife. 

Tn England the Clout of Chauncery by judicial legislation, pure and 
simple, originated the status of the wife's separate property, and created 
the doctrine, by judicial enactment, of "charging in equity," which has 
since been completely repealed and effaced by the more progressive ac- 
tion of Parliament. I n  1570 Parliament enacted that a married woman 
tvas entitled to her earnings, for the above action of the courts had ap- 
plied only to the wealthier classes, to married women owning property, 
which the Court of Chancery could reach and control. I n  1882 Parlia- 
ment enacted in substance the provision of the North Carolina Constitu- . 
tion, that a married woman's property of every description, whether 
acquired before or after marriage, shall be in her sole control, and went 
further by dispensing with any necessity of the husband's assent to con- 
veyances of the wife's property (which is the only restriction upon her 
freedom of control required by our Constitution), and gave the wife ab- 

solute freedom of contract. The Judges of England being, as 
(629) solnetimes is the case with courts, unable or unwilling to recog- 

- nize the completeness of a change made by an enactment of the 
lam-making power, held, notwithstanding the broad terms of the Act of 
1852, that if a married woman possessed no property at  the time she 
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made a contract, her subsequently acquired property could not be sub- 
jected to execution. I n  1893 Parliament swept away this refinement, 
and ever since in  England a married woman's property rights and her 
right to coiltract are the same as her husband's. The same is true of 
New York (from whose Constitution the married woman's clause in 
our Constitution is copied), and in  most other States. 1 A. & E. (2 
Ed.) 522. The above summary of the changes in  the English law is 
taken from the C e n t u r y  of Law Reform, 358-370; Dicey's L a w  and  
O p i n i o n  i n  E n g l a n d ,  373, 395. Professor Dicey in summing up these 
statutory changes says that they made simple and plain and more com- 
plete the changes nhich the Court of Chancery by ingenious and suc- 
cessive tentative decisions had made in favor of the daughters of the 

u 

wealthy, and that Parliament applied the benefits of "the change to the 
daughters of the poor as well as in favor of the daughters of the rich," 
which the courts had done. 

I t  would seeni, indeed, that the wife here had a right to her earnings; 
the Constitution sa says, and there is certainly no statute upon our 
books to the contrary. As the husband went home every Saturday and 
spent S m d a y  with his wife, and there is no evidence that he raised any 
objection to her working the crop, the jury would doubtless have found 
upon proper instiwctions that the defendant's contract for work was to 
aid in the support of herself and family. They could hardly have sup- 
posed in  reason that it mas for any other purpose. This being so, she 
had a legal right to agree that the product of her labor should go to the 
payment for provisions furnished her, being necessaries for herself and 
family. The Constitution requires the assent of the husband 
only to "coi~veyances" by her, not to sales of personalty, a s  her (630) 
crop when gathered. B a n n  v. Edwards ,  135 N.  C., 661. As Pro- 
fessor Dicey said of the Parliament of England we may say of our 
Constitution, that i t  was not intended that the rich woman should con- 
trol the income (as well as principal) of her property, while leaving 
the petty earnings of the poor woman, from her needle or otherwise, to 
the coiltrol of the husband, to be squandered in drink or othenvise at his 
mill. The emancipation was to all women alike, and it matters not in  
what manner the income is derived, whether from earnings or property, 
and whether they become entitled thereto before or after marriage. 

Tn Chr i s topher  v. Yorve l l ,  201 U. S., 216, it is held that a married 
woman owning,stock in  a national bank is subject to a personal judg- 
ment, like eveiy one else, for an assessment on the stock, notwithstand- 
ing that under the laws of the State a married woman cannot enter 
into a contract, because since the laws of the State do not incapacitate 
her to own such stock, she assnnies the liability incident to its owner- 
ship. For  the same reason, since the laws of this State do not inca- 
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pacitate a married woman to work a crop as tenant or on shares, she is 
liable to the criminal law, to the same extent as any one else, for receiv- 
ing advances on such crop and afterwards abandoning the work. Her  
liability for such conduct arises under the statute, and not by virtue of 
her contract. Christopher v. Nowell, supra. 

There has been as to married women some approximation to the 
Constitution in late legislation. Laws 1901, ch. 617, now Rev., 2016; 
Finger v. Hunter, 130 N.  C., 529; and this Court has often recom- 
mended more effective legislation to conform to the Constitution, Bank 
v. Howell, 118 N. C., 273; Ball u. Paquin, 140 N.  C., 96. I n  view of 
the present great confusion in the law as shown in the table in  Vann v. 
Edwards, 128 N. C., 431-435, such legislation is badly needed. 

There is a very important question, which, however, like the 
(631) above, i t  is not necessary to decide, as there is really no case be- 

fore us, since a new trial has been ordered on the ground that 
there is no valid judgment and hence no appeal presenting the merits. 
I t  is well, however, to note the question, that it may not be thought that 
i t  was tacitly approved. This indictment is under Revisal, 3367, which 
provides that if any tenant or cropper shall procure advances from a 
landlord to enable him to make a crop on the land rented to him, and 
then wilfnllp abandon the same without good cause and without paying 
for such advances, he is guilty of a misdemeanor and liable to fine and 
imprisonment. This and the almost identical provisions of section 
3366 apply only to certain counties named therein. As such conduct is 
merely a breach of contract, and there is no crime if the advances are 
repaid, a grave question arises whether these sections are not in  viola- 
tion of the provision in the State Constitution (Art. I, see. 16) forbid- 
ding "imprisonment for debt, except in cases of fraud," and also 
whether they do not conflict with the Thirteenth Bmendment to the 
Constitution of the United States against '(involuntary servitude, ex- 
cept as a punishment whereof the party shall have been (i. e., previous- 
l y )  duly convicted." I f  the service is enforced unless the debt is paid, 
is i t  not "involuntary servitude?" Clyatt v. U.  S., 197 U. S., 207; Rob- 
ertson v. Baldwin, 165 U. s., 275. 

This statute is doubtless a very convenient one for landlords i n  the 
counties named. But if upon full consideration it shall prove to be un- 
enforcible i t  may result in great loss to them. While in  most cases its 
operation may prove a convenience to the tenant in  aiding him to get 
supplies, and not a hardship, i t  is capable of great abuse. It is at  least 
wise to call attention to the matter, that it may not be supposed that the 
Court has passed upon the enforcibility of these sections. 

Cited: Jones v. Layne, 144 N .  C., 606; f l .  v. Wilkes, 149 N.  C., 
453; 8. v. Williams, 150 N. C., 804. 

468 
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(632) 
STATE v. W. LEE HANNER. 

(Filed 24 April, 1907.) 

Special Verdict-Facts-Findings-Sufficiency. 

The  findings of a special verdict on an indictment for selling liquor without 
a license must be sufficient for the Court, as a matter of law, to deter- 
mine the innocence or guilt of the defendant; when the verdict leaves 
open the inference of innocence or guilt as one of fact, it is defective, 
and a new trial will be ordered. 

CLARK, C. J., concurring. 

INDICTMENT for selling liquor without a license, heard before his 
Honor, Moo.re, J., and a jury, at  the February Term, 1907, of DAVID- 
SON. 

The defendant was indicted in  the Court below for selling liquor 
without a license. The jury returned a special verdict in which they 
found that the defendant did not have a license to sell liquor. They 
further find that the testimony of the witnesses is true. James Eastep 
testified that he applied to the defendant for the purchase of a gallon of 
whiskey and was told by him that he could let him have a gallon for 
two dollars, express charges prepaid. The witness paid defendant two 
dollars, who gave him a receipt, as follows: "Dock Eastep. One gal., 
$2.00. Paid. W. I,. H." When the defendant gave the receipt he said: 
"If the whiskey don't come, come back up here and I will make it good. 
Sometimes i t  gets misplaced." H e  further said that the witness mould 
get the whiskey the next morning at  the express office, as it would be 
there by that time. The witness went to the express office in Lexington 
the next morning and got the one gallon of whiskey. The defendant, 
when he sold the whiskey, told the witness that it mas then in Danville, 
Va., and was old man Alex Bailey's whiskey, and that witness knew 
what it was. IIe also said that he was agent of 
Bailey or Bailey Conlpany in  Danville; that he would (633) 
send the order to Danville and, if the order was ac- 
cepted, the liquor would be sent direct to the witness at Lexing- 
ton, and that if it did not come "he would make it good or (the 
witness) would get his money back." The defendant did not go with 
him to the express office to get the whiskey; it came in  the name of the 
witness and was delivered to him by the express agent at  Lexington. I t  
mas tagged, and on the tag was written "Dock Eastep, Lexington, N. C." 
The witness is called Dock Eastep, and may have given that name to the 
defendant when the liquor was ordered. There was nothing said about 
the defendant selling the witness any whiskey, but he told him that he  
was the agent for another concern, and that he would send the order in 
to them as agent. The tag was on the jug when the witness got it at  the 

469 
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express office. D. E. Hepler testified that the defendant told him he 
represented Alex Bailey, and that the liquor concern was located in 
Danville, Va., and he was its representative. The card on his office 
door reads: '(Bailey Distilling Company, D a n d l e ,  Va." 

ITpon the special verdict the Court was of the opinion that the de- 
fendant was guilty, and the jury so found. From the judgment upon 
the verdict, the defendant appealed. 

Assistant Attorney-General Clement for the State. 
Wa7ser d? W a l s e ~ ,  8. E. Williams and John -4. Barringer for de- 

fendant. 

WALKER, J., after stating the case : A special veTdict must include all 
the essential elements of the offense charged, or there can be no convic- 
tion, and i t  follows that if the findings are not responsive to the allega- 
tions of the indictment they will not sustain a judgment. The jury 
must find the facts, and not merely state the evidence which may 
tend to prove them. There can be no aider of the verdict by intend- 

ment, or reference to extrinsic facts appearing in the record, and 
(634) this is so even though the circumstances stated may be sufficient 

to warrant an inference or presumption of the existence of the. 
constituent facts not distinctly found. Clementson on Special Verdicts, 
291, et sey. 

I t  is said by Ruffin, C. J., for the Court, in 8. v. Watts, 32 N.  C., 369 : 
"It is co~mmon learning that a verdict is defective which finds only the 
evidence; since the Court, cannot draw inferences of fact, but only apply 
the law to facts agreed or found. To authorize judgment for the State, 
therefore, on the verdict, it ought to have contained direct findings of 
the necessary facts." Hawkins Pleas of the Crown, bk. 2, ch. 47, sec. 9, 
states the rule to be that the Court in  adjudging upon a special verdict 
is confined to the facts expressly found, and cannot supply the want 
thereof, as to any material part, by any argument or implication from 
what is expressly found. I t  was accordingly adjudged in Rex v. Plum- 
mer, Kd., 111, and other cases he cites, that where the jury failed to 
find an essential fact, the Court could not take it as established from 
the other evidential circumstances of the fact which were expressly 
found. though they were as full to the purpose as they could well be 
that the omitted fact existed. So in  S.  v. Blue, 84 N .  C., 807, i t  is said: 
( 'In judging upon a special rerdict the Court is confined to the facts 
expressly found, and cannot supply the want thereof, as to any mate- 
rial part, by an argument or implication from what is expressly found. 
And when the facts are of an equivocal character, which may mean one 
thing or another, the Court cannot determine as a question of law the 
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guilt or innocence of the defendant. A special verdict is in itself a 
verdict of guilty or not guilty as the facts found in it do or do not con- 
stitute in law the offense charged. There is nothing to do but to write a 
judgment thereon for or against the accused. Therefore, in find- 
ing a special verdict the facts should be stated fully and explicitly, (635) 
and the omission of any fact necessary to constitute the offense 
is fatal," citing 2 Hawkins P. C., 622. The authorities are all to the 
eflect that the jury must state the essential facts, and not leave it to the 
Court to supply them or any of them or to draw inferences from evi- 
dence set forth in  the verdict, which nmst contain the ultimate facts 
that constitute the offense, slnd not those merely which may tend, though 
never so strongly, to show the defendant's guilt. 8. v. Curtis, 71 N .  C., 
56; S. v. Lowry, 74 N .  C., 121; S. v. Bray,  89 N.  C., 480; 8. v. Oak- 
ley,  103 3. C., 408; 19. 21. Crunap, 104 N .  C., 763; s. v. Finlayson, 113 
N.  C., 628. I n  S. v. Custer, 65 N .  C., 339, Justice Rodman, tersely 
states the principle: "In (passing upon) a special verdict, we are not 
at  liberty to infer anbything not directly found." 

The jury in this case have stated in  their verdict certain facts and 
circumstances. related by the defendant to the wituess, which may tend 
or not to establish his guilt. Rut after all, they are but evidence and 
not the facts themselves upon which the law can adjudge guilt or inno- 
cence. The facts recited tend just as much to show that the liquor was 
sold, in good faith, to be shipped from Daiwille, as they do to prove 
that the defendant's method of selling. was a subterfuge and a mere 
cover by which to conceal a violation of the law, or to evade its pro- 
visions, in  order to escape its penalty, and certainly it tends to prove 
the former fact just as f l~l ly  as it does the one that the defendant sold 
the liquor in Lexington, by himself delivering the jug at  the express 
office for the defendant, who was to call and get it. What the defendant 
said to the witness, James Eastep, was mere evidence, and not the facts 
themselves, which the jury should have found before the Court could 
proceed to judgment. This is the fatal defect in the verdict. We would 
assume a jurisdiction not possessed by us and be guessing at the 
true and crucial fact of guilt, if we should direct a conviction (636) 
upon the present verdict. There is hardly sufficient evidence 
stated from which to infer that the defendant placed the whiskey in the 
express of%ce, or had it done, instead of having i t  shipped from Dan- 
ville, Va., unless we are permitted, as we are not, to substitute mere con- 
jecture for that certain and reliable proof of a fact which the law re- 
quires to establish it. 

A* said by Bhapherd, C. J., in X. v. Fidayson,  113 N.  C., 628: "Evi- 
dently a very important question concerning interstate commerce was 
intended to be presented, but we cannot consider i t  upon this verdict." 
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Judging from the nature of the findings, the course of the argument here 
and the briefs of counsel, i t  was supposed below, we could infer, that the 
verdict mas equivalent to a finding that the whiskey was actually and 
in good faith sold for shipment from Danville, Va., and the question 
was whether the transaction was so fa r  interstate traffic as to protect 
the defendant from prosecution under our law against the unlawful sale 
of liquors, and also whether the act of Congress, sometimes called the 
Wilson Act, applied to the case. But this matter we cannot consider, 
as it is not at  all presented in the record, owing to the imperfection of 
the verdict in the respect we have indicated. 

Where a special verdict is so defective that the Court cannot pro- 
nounce judgment upon it, the rule is to order a new trial. s. v.  Wallace, 
25 N.  C., 195; S. v. Curtis, 71 N.  C., 56; S. v. Blue, 84 N .  C., 809; S. v. 
Brittain, 89 N.  C., 481. "If the verdict does not sufficiently ascertain 
the fact, a venire facias de novo ought to issue." 2 Hawkins P. C., p. 
622, and note 2. It is of course within the power of the trial Court to 
direct the jury to retire and further deliberate for the purpose of 

remedying any defects in the verdict. Clementson Special Ver- 
(637) dicts, p. 293; S. v. Brthur,  21 Iowa, 322. 

Our conclusion is that there has been no sufficient verdict ren- 
dered for the Court to determine, as matter of law, the guilt or inno- 
cence of the defendant, and the case stands, therefore, as if there had 
been a mistrial. S. a. Curtis, sztpra. I t  follows that there was error 
in entering judgment as upon a conviction, for which there must be an- 
other trial. 

New Trial. 

CCARX, C. J., concurring: I n  a special verdict the Court is not at 
liberty to infer anything not found. 8. U. Custer, 65 N .  C., 339. The 
facts found are that the defendants sold a gallon of whiskey and received 
$2 the re fo~;  that he said he would send the order to Danville, Va., and 
have the whiskey sent out by express, and the purchaser did get the 
whiskey at the express office next morning. But there is no evidence 
that he did in  fact send the order to Danville, nor that this particular 
whiskey came by express from Ilanville addressed to Zastep. The tag 
on the jug bore Eastep's name, but nothing to indicate that i t  had come 
by express from Danville or elsewhere for him. Neither the express 

a agent nor his books were in evidence, and the defendant availed him- 
self of his privilege of not going on the stand, and neither proved the 
sending of the order nor the shipment of whiskey in pursuance thereof. 
The jury did not find that these things were done, and the Judge could 
not draw that inference. I f  a~thorized to draw any inference, he 
might possibly have inferred that the whiskey was already in the ex- 
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press office, or elsewhere in Lexington, and that the gallon jug was 
merely tagged with defendant's name ready for Eastep next morning. 
We do not know how this was. I f  the whiskey was in fact ordered by 
defendant from D a n d l e ,  and was in fact shipped thence in  a 
gallon jug by express addressed to Eastep, no witness went upon (638) 
the stand to testify to those facts, and the jury has not so found 
the facts. 

I f  these facts had been found, the question ~ o u l d  have been presented 
whether our statute, making the place of actual delivery to the pur- 
chaser the place of sale, would apply to this case. 8. v. Patterson, 134 
N. C., 612; Delnmnter 11. Sotcih Dakota, 205 U.  S., 93. But in the ab- 
sence of such facts we cannot d~scuss an abstract proposition of law 
without facts on which to base the proposition. But i t  may be noted 
that even if tho,se facts had been found, there would still arise other 
questions. The size of the package has been held material. Austin v. 
Tennessee, 135 U. S., 100; Cook e. dlarshall County, 196 U .  S., 261, in 
which last case Justice B r e w e ~  says: "It may be shown that the intent 
of the party concerned was not to select the usual and ordinary mode 
of transportation, but an unusual and more expensi~re one, for the ex- 
press purpose of evading or defying the police laws of the State. I f  the 
natural result of such method be to render inoperative laws intended for 
the protection of the people, it is pertinent to inquire whether the act 
was not done for that purpose, and to hold that the interstate commerce 
clause is invoked as a cover for fraudulent dealing, and is no defense to 
a prosecution under the State law." The State has, sole power to regu- 
late or prohibit the sale of liquor. Barbier 2;. Connally, 113 U. S., 31. 
Was the shipment of one gallon of whiskey by express in  a single jug 
from Dxnvillc, Va., to I,exington, T\T. c., a usual and legitimate act of 
interstate commerce, or was i t  merely an attempt to evade a law which 
the people of this State have enacted under their right of local self- 
government? I f  the transaction was merely "a cover for fraudulent 
dealing, it is no defense to a prosecution under the State law," says 
the United States Supreme Court, supra, and this view should 
be submitted to the jury in all similar cases, that they may find (639) 
how the fact is. I n  Calvert Regulation of Commerce, 127, the 
following are among the rules on this point deduced from the decisions 
of the TJnited States Supreme Court: 

"4. The size of the package in  which bona fide transactions are car- 
ried on between the manufacturer and the wholesale dealer residing in  
different States is a material consideration. 

"5. The motive which actuates the particular method of shipment 
may be determined from several circumstances: ( a )  The trifling value 
of each parcel. (6)  The absence of an address on each package. (c)  
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The fact that many parcels, for the purpose of the shipment, are ag- 
gregated." 

The State will not allow its police replations to be violated under 
cover of fraudulent shipments from another State, nor will the Federal 
courts, as the highest Federal Court has said, permit "the interstate 
comr~~erce clause to be invoked as a cover" for defying or evading the 
State law. Calvert Regplation of Commerce, 124. Indeed, it is imma- 
terial whether the defendant took orders for liquor to be shipped from 
a point outside or inside the State, for his act being in  rriolation of the 
State law which regulates the liquor traftic, neither he nor the carrier i s  
protected by the interstate commerce clause of the Federal Constitu- 
tion. Uelamater v. south  Dakota, 205 U. S., 93. 

If in this case the whiskey had in fact been shipped from Dandle ,  
Va. (though i t  is not so found), but was already, atsthe time of the 
purchase, i n  the express office, or elsewhere in this State, and was there- 
after tagged with purchaser's name, the defendant was guilty, under 
the Wilson Act. Brezoing Co., v. Crenshato, 198 U .  S., 17; In re 

Bahrer, 140 U .  S., 545. I f  whiskey is manufactured in this 
(640) State and sent into another in order to be reshipped in retail 

quantities to cansunlers here in ~ io la t ion  of our police regula- 
tion of the sale of liquor on orders taken by the distiller's agent, it is not 
the aubject of interstate commerce. Crigler v. Commonwealth, 27 Ky. 
Lam. 

I n  view of the enormous business notoriously done in the shipment of 
liquor into this State by express in  jugs, the fact should be found 
whether such shipment is a bona fide exercise of interstate commerce or 
whether it is an attempt merely to evade the State's regnlation of the 
traffic in  intoxicating liquor in the exercise of the police power. 

Cited: Vinegar Co. v. Haun, 149 N .  C., 356; S. v. McCloud, 151 N.  
C. ,  731; S. v. Colonial Club, 154 N .  C., 185; S. t). Fisher, 162 N.  C., 566. 

STATE v. MACK McGHEE. 

I3uyden Clement, Assistnnt Attorney-General, for State. 
Walser & W n b e r  and J .  A. Barrin,qer for defendant. 

WALKER, J. The facts in  this case are substantially like those in S. 
v. Hanner, supra, and as the two cases present the same question, they 
were argned together. The decision in 8. v. Banner  must therefore, 
govern in this case. 

New Trial. 
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STATE v. ANNIE TURNER. 
(641) 

(Filed 30 April, 1907.) 

Indictment-RemovaZ of Causes-Discretion-Evidence-Judge's Charge- 
Omission-Motive-Supreme Court-Newly Discovered Evidence. 

1. The action of the Superior Court Judge in refusing to remove a cause to 
another county for trial is not reviewable under the Revisal, sec. 427. 

2. Under a n  indictment as  accessory before the fact it is competent for 
counsel to ask the witness, "What seemed to be and what was the rela- 
tion between the principal and the defendant?" such being a matter 
of common observation, and not calling for expert testimony. 

3. I t  is not necessary to prove motive for the commission of crime, though 
when circumstantial evidence is relied on to prove the commission of 
the offense i t  is competent for the State to show motive. 

4. In  a trial under a n  indictment, the omission of the trial Judge to charge 
upon any particular phase of the evidence is not reviewable in  the 
absence of a prayer for special instruction thereto, and such is true 
when he fails to charge upon the view of there being no evidence of 
motive to commit the crime alleged. 

5. In  criminal cases the Supreme Court has no power under the Constitution 
nor a t  common law to entertain a motion for a new trial on the ground 
of newly discovered evidence. 

CONNOR, J., dissenting; WALXER, J., concurring in dissenting opinion. 

CRIMINAL ACTION, t r ied before Moore, J., a n d  a j u r y  a t  t h e  December 
Special Term,  1906, of ALAMANCE. Per t inen t  facts  a r e  s tated i n  t h e  
opinion of t h e  Court .  

Assistant Attorney-General f o r  t h e  State. 
Jacob  A. Long f o r  dkfendant. 

CI~ARK, C. J. T h e  prisoner was convicted and  sentenced t o  
t h e  State's P r i s o n  a s  accessory before t h e  fac t  to  H e n r y  Walker ,  (642) 
who h a d  been convicted of burglary wi th  assault wi th  intent  t o  
murder  I;. B a n k s  H o l t  a t  Graham.  

T h e  first exception i s  to  the  refusal of t h e  motion t o  remove t h e  
cause to  another county f o r  trial.  Rev., 427, provides t h a t  t h e  J u d g e  
shall not  remove a n y  cause, whether  civil o r  criminal,  unless h e  "shall 
be satisfied t h a t  t h e  ends of Justice demand it." H i s  action i s  not re- 
vievable. 8. v. S m a r r ,  121 N. C., 672. 

T h e  second exception i's to  t h e  admission of t h e  question, "What  
seemed a n d  what  was  t h e  relation between H e n r y  W a l k e r  a n d  t h e  pris- 
oner?" I t  m7as competent to  show t h a t  these relations were fri&dlv 
and  intimate, a n d  being a mat te r  of common observation a n d  experi- 
ence, it was  not  a m a t t e r  requir ing t h a t  t h e  witness should be a n  expert  
in order t o  express h i s  opinion. I t  was a fac t  based o n  observation, a s  
much  so a s  t h e  s tate  of t h e  weather, whether  t h e  temperature was cold or  
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. . 
warm, whether a person was angry, is insane, and similar matters. This 
is because no better evidence can be had than the observation of e y e  
witnesses, and the jury must draw their conclusion from the evidence. 
1 Elliott Ev., see. 671, prop. 4 ;  Blake v. State, 73 X, Y., 586; McKee V .  

Nclson, 4 Cowen, 355. The opinion of witnesses in such matters is the 
result of many observations, which cannot he detailed to the jury. 1 El- 
liott Ev., 547. 

The third and fourth exceptions are that the Court did not charge 
the jury that there was no evidence tending to show that the prisoner 
had any motive to commit the crime. The Judge was not asked to so 
charge. Patterson v..Mills, 121 N. C., 258, and cases there cited. Be- 
sides, i t  was not necessary to prove motive for the commission of 
crime-8. v.  Adams, 136 N. C., 617; S.  w .  WiZcoz, 132 N. C., 1143- 

though when circumstantial evidence is relied on to prove the 
(643) commission of the offense i t  is competent for the State to show 

motive. 8. v. Green, 92 N. C., 779; S. v. Adnms, 138 N. C., 697. 
Furthermore, there were in fact circumstances in this case from which 
the jury might have inferred motive. The able charge of the Court 
was fully as favorable to the prisoner as she had any right to ask. 

The prisoner files a motion here for a new trial for newly-discovered 
evidence, on the ground that Henry Walker, who was one of the wit- 
nesses against the prisoner, on the scaffold retracted his evidence. As 
he at  the same time withdrew his confession of his own made after 
his conviction and denied all knowledge of the crime of which he had 
been convicted upon evidence which was conclusive to the jury that con- 
victed him, to the trial Judge and to the Governpr, such hearsay retrac- 
tion as to the prisoner should not carry more weight with the Court 
than his sworn statement at the trial and cross-examination, especially 
iu view of the evidence of other witnesses that the prisoner took the key 
out of the door, by use of which Walker entered the house, and that the 
key was found in the lock on the outside of the door after the shooting; 
that Mr. Holt had refused to sign the petition for her husband's par- 
don, and her attempt to flee when arrested, even if we could consider 
the motion. But this Court has uniformly held that under the Consti- 
tution it has no power to entertain such motions in criminal cases, and 
has no desire to assume a function which can be more efficiently per- 
formed by the .Executive. The authorities and the reasons governing 
us are too recently set forth in S. v. Lilliston, 141 N. C., 863-869, to 
require their repetition here. The jury did not act solely upon the tes- 
timony of Walker, for i t  acquitted the co-defendant of the prisoner, who 
was also implicated by his testimony. 

At common law there was no appeal in  any criminal case, the 
(644) sole remedy being by application to the Home Office, which is 
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equivalent to the application to the Governor here. To this day, 
this is still the law in England. Our Constitution has changed this 
only to allow an appeal for error of law below, "on any matter of law or 
legal inference." The organic law did not change the common law 
further so as to give criminals an appeal upon the facts, and did not 
allow us to review them upon affidavits as to facts not submitted to the 
jury. We have no right, as this Court has always held, to assume a 
power which the Constitution has left, as a t  common law, with the Ex- 
ecutive Department. I t  is unnecessary for us to review the facts. 

This Court is created by the Constitution, and has no powers not 
therein stated. I f  "inherent right" is invoked, it cannot go beyond that 
possessed by the courts at  common law. 

No Error. 

CONNOR, J., dissenting: I am aware that it is becoming in  a Judge, 
who has once expressed his dissent from the decision of a question, to 
acquiesce and regard the decision as settling the law. I should not de- 
part from this course in the present case but for my deep conviction 
that, by following what, with the utmost deference, I think an erroneous 
precedent, we are depriving a person charged with a grave crime of an 
opportunity to have her cause submitted to a jury with the light thrown 
upon the accusation, to which she is entitled. 

The defendant was convicted of a most atricious crime upon the tes- 
timony, principally, of a self-confessed burglar and, but for an acci- 
dental failure to accomplish his purpose, a murderer, under sentence of 
death. While there is in the record some testimony the truth of which 

. cannot be questioned, but, being admitted, standing alone, is 
barely sufficient to raise a suspicion of guilt, the only direct, (645) 
positive testimony against the defendant comes from Henry 
Walker. Without undertaking to point out the ear-marks of falsehood 

uth in his testimony, or the peculiar circum- 
given, it may be conceded that i t  constituted 

evidence fit to be to the jury and, of course, if believed, justi- 
be denied that if she is guilty her punish- 

ment is but reasonable and just. 
This Court, in a'number of cases, the last being S. v. Lilliston, 141 N .  

6.: 857, has held that while, in a civil action, it has the power to grant 
a new trial for newly-discovered evidence, it has no such power in a 
criminal case. The cases in  which the motion has been made were re- 
viewed in Lilliston's case. I confess that, after examining them, I am 
unable to see or to understand wherein the distinction is found wihch 
permits and, upon this record, would make i t  our duty to grant this de- 
fendant a new trial if she had been cast in a civil action, involving the 
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title to a tract of land or personal property of an insi,pificant value, 
denies the power to do so when she stands convicted of a crime fol- 
lowed by a sentence of imprisonnlent at hard labor for life. I t  is not 
claimed that any statute confers the power in one case and withholds i t  
in the other. The Constitution confers the jurisdiction to hear and de- 
termine civil and criminal appeals in  exactly the same terms. I am 
impressed with the fact that in almost every case in  which the motion 
has been denied for want of power the Court has thought proper to 
say that there is no merit in the case made out by the affidavits, and 
that, upon the showing made, the motion would not be granted in a 
civil case. I cannot but think that the learned Judges felt that it was 
well to strengthen the position by the last reason. I say this with all 

possible respect. 8, v. Jones ,  69 N. C., 16, was a petition to re- 
(646) hear;  the question which we have here was not presented. JUS- 

t ice  Reade ,  while denying the petition, said that, upon consider- 
ing the defense set up, it was apparent that it could not have availed 
the defendant. 

Tn Sturnes' case, 97 N .  C., 424, usually relied upon to sustain the de- 
nial of power, the facts as disclosed are that at  February Term, 1886, 
the motion was denied upon the authority of Jones' case, s u p m  At the 
next term of the Superior Court of Union County, when the prisoner 
was called to the bar for sentence, as the lam then required, he made 
the motion in that Court, filing affidavits to sustain it. The Judge 
found, among other facts, that the ncwly-discovered testimony was "cu- 
mulative merely," and for that reason, "in deference to the adjudication 
of the S:lpreme Court," denied the motion, and the prisoner appealed. 
Smith, ('. J . .  says: "Without stopping to inquire whether, at  this late 
stage in the proceeding, and after an unsuccessful appeal to the Su- 
preme Court upon alleged errols, in law such an application can be en- 
tertained in the Superior Court, to whose jurisdiction the cause has 
teen remitted, we proceed, as did the Judge wkp assumed the right to 
act upon the application, to consider the ~ $ 4 8  upon its merits, as if 
made in due and apt time and to a court jurisdiction." The 
learned Chief  Jzmtice, not willing to send risoner to his death 
upon the mere denial of power to grant relief, proceeds to carefully ana- 
lyze the affidavits and rest his judgment upon the elementary proposi- 
tion that a new trial will not be granted for newly-discovered evidence 
which is "cumulative merely." He  concludes his opinion with a strong 
commendation of "the zeal, ability and persevering energy" of counsel 
assigned by the Court m~ithout fee. Their zeal was rewarded by a 
pardon for their client upon the ground that the newly-discovered evi- 

dence disproved his guilt. This case falIs far  short of "closing 
(647) the question." S. I) .  R o w e ,  98 N. C., 629, is decided upon the 
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authority of Jones' and Xtarnes' cnses, as is S. v. Edwads, 126 
N. C., 1051. Cotmcil's case, 129 N. C., 511, was a petition to rehear. 
Prisoner was convicted of a capital felony and sentenced to death. This 
Court in a " P e r  C u r i a m  opinion" affirmed the judgment. Douglas,  J., 
ordered the petition docketed. While it was dismissed because it was 
held that the Court had no power to grant it, the merits of the peti- 
tion were discussed, the learned Justice saying: "Though the petition 
to r e h e ~ r  must be dismissed, we hax-e discussed the objection, as has 
sometimes been done where an appeal is dismissed." Douglas ,  J., 'dis- 
sented, wying: '(Knowing that -;ehearings are constantly granted in 
civil cases, and finding no distinction between civil and criminal ac- 
tions, either in the statute or the rules of the Court, I am unwilling €0 

say, even by implication, that property is more valuable than life and 
liberty or entitled to a greater degree of protection." I take the liberty 
of appropriating and making my own the foregoing language, express- 
ing, as it does, my convictions. 8. v. R e q i s t w ,  133 N .  C., 746, is dis- 
posed of by a simple reference to those cited. PTot until Lilliston's case. 
supra,  is any discussion to be found of the question or other reason 
given than that it is so decided. I n  that case an exceedingly well-con- 
sidered and interesting written argument was filed, tracing the history 
of the judicial system of the State from its foundation, showing from 
the language of the statutes what power and jurisdiction was conferred 
upon the courts, Superior and Supreme. I n  that case the defendant's 
motion was met with an uncontradicted afidavit, showing that he knew, 
prior to the trial, of the evidence upon which he relied. This, of course, 
made it the duty of the Court to decline the motion, and while the que~s- 
tion was somewhat discussed and the power denied, the C h i e f  Just ice  
gave this as an additional reason for ienying the motion.   he 
case before us is absolutely free from such complications. (648) 
Walker mas convicted of burglary and sentenced to be hanged. 
He  made statements imrjlicating the defendant and another woman as - 
accessories before the fact. H e  was respited for the purpose of enabling 
the State to hare his testimony upon their trial. His testimony, if true, 
made both women guiljy. There mas positive, direct, and, except by 
Walker, uncontradicted testimony, contradicting his evidence. Much of 
it was from disinterested witnesses and went to the vital question in the 
case in regard to which he was not corroborated. While I do not wish 
to discuss the testimony, i t  is but proper to say that I do not under- 
stand it after reading i t  carefully twice, as set out in the opinion. I 
do not find any testimony, except Walker's, other than an inference that 
she took the key out of the door; nor do I understand Mr. Holt's testi- 
mony to be that he refused to sign the petition for her husband's par- 
don. On the contrary, he says that he told her that if the Judge and 
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jnry would sign it, he would do so. This incident makes an entirely 
different impression on my mind from that drawn in the opinion. I t  
not only shows the kindly feeling existing between Mr. Holt and the 
defendant, but explains her trip to Burlington the night of the shoot- 
ing. Her  husband had been con~~icted of an assault and sentenced to 
the roads. This fact is not claimed to have any connection with the 
shooting of Mr. Holt-he had nothing to do with it. Nor do I see any- 
thing in her conduct referred to "as an attempt to flee7' inconsistent 
with innocence. I t  is impossible to analyze the testimony, and I only 
make this reference to i t  to say that if I understood i t  as stated in the 
opinion I should promptly refuse her motion without regard to the 
question of power. 

The jury acquitted the other woman, Fannie McCain, and convicted 
the defendant. It is not proper for me to comment upon this 

(649) fact and I have no inclination to do so. The defendant, a col- 
ored woman, evidently without friends or influence, has been im- 

prisoned since her conviction. The motion for a new trial is based 
upon the affidavit of the Sheriff who executed Walker. H e  says : '(That 
affiant heard the said Henry Walker, as he stood upon the scaffold with 
the rope around his neck and his feet and hands confined, just before 
he was hanged, and when asked by affiant if he desired to say anything 
before his execution, say with great earnestness and with repeated 
statements that Annie Turner and Fannie &Gain had nothing to do 
with the shooting of Mr. L. Banks Holt or with entering the house- 
that neither of them knew anything about it whatever; that he had 
sworn that they had tried to persuade him to shoot Mr. Holt because he 
thought that i t  would prolong his life, and that all that he had said 
about them was false in every particular. H e  further denied that he 
had shot Mr. Holt and that he knew anything about it one way or the 
other." Three other persons filed affidavits corroborating that of the 
Sheriff. Here we have a case in which every condition required by 
the courts for granting a new trial for newly-discovered testimony is 
met. The newly-discovered evidence is material, mould probably result 
in a different verdict, is not cumulative merely, and could by no possi- 
bility have been known to defendant until January 8, 1907, after the 
adjonrnment of the Court a t  which she was tried. The newly-discov- 
ered evidence comes with, what is declared by the law, as much solemn- 
ity as if made under oath. It, is a dying declaration. While i t  is not 
my purpose to discuss the merits of the defendant's case, I am im- 
pressed with what is said by counsel in  Pegram v. King, 8 N. C., 605; 
"The simple statement of the case sliows there must be relief some- 
where." In  that case (9  N. C., 295), on a motion to dismiss a bill to set 
aside a judgment and grant a new trial because the principal wit- 
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ness "upon his death-bed" said that the evidence which he had (650) 
given upon the trial was untrue, the Court said: "It resembles 
those cases where the principal witness on a trial a t  law has been after- 
wards convicted of perjury in  his evidence in that case. I n  such cases 
relief should be granted in sorne way or other." When the cause came 
on for hearing? upon argument by Gaston for and Ruffin against grant- 
ing relief, Taylor, C. J., said: "And in  a court of equity if new evi- 
dence is discovered which could not possibly be made use of in the first 
trial the Court will interfere. No evidence could have been given of 
the dying declarations of Jenks, wrung from him in  an agony of re- 
morse when he had no motive to misrepresent." I t  is true that the wit-' 
ness Walker, as a part of his dying declaration, denied his own guilt. 
This would, however, go to the value to be attached to his declaration 
regarding the innocence of the defendant. I t  is said that for a miscar- 
riage of justice, such as indicated here, the defendant can apply to the 
Governor for pardon. I think that, so long as the cause is pending in 
the cnurts, there should be, and is, power in the judicial department to 
secure a fair, impartial trial. I t  is not pardon, but justice that the de- 
fendant asks. She insists that she is not guilty and that her conviction 
has been accomplished by the perjury of the principal witness, and 
that she is entitled to be tried in  the light of his confession made 011 the 
gallows. To the suggestion that her relief is in executi~~e clemency, I 
iind 110 more conclusive answer than is given by Douglas, J., in Coun- 
cil$ case, supra: "The argument that in criminal cases the pardoning 
power of the Governor fulfils the purpose of a rehearing, is purely ab 
inconveniento and, to my mind, does not meet the ends of justice. Par- 
don is an act of mercy, and so fa r  from establishing the innocence of 
any one, presupposes his guilt. The Governor may restore him to his 
liberty, but not his character. What a defendant asks in  a re- 
hearing is that he may have a fair  trial, and yet, no matter how (6519 
clearly his innocence may appear, nor how great the error we 
ourselves may have committed, x7e can give him no relief." I n  a case 
like this, the Governor can be asked to pardon only because he believes 
the party not guilty. A new trial onlv gives the defendant an oppor- 
tunity to have another jury, with the additional light, pass upon the 
question of his guilt. I f  this defendant is guilty of the crime charged, 
there is nothing in the case appealing to executive clemency. Tf she is 
not guilty, she does not need it. I fullg concur in the wisdom of the 
principle that new trials in either civil or criminal cases should for 
newly-discovered evidence be grantecl with the utmost caution and only 
in  a clear case. Under our rule no argument will be heard upon the 
motion. I t  is not probable, and I hope not possible, that another case 
appealing so strongly to the Court for a re-examination of the! rule de- 
nying relief will come to us. That  the motion is renewed after the re- 

143-31 481 
, 
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peated denial  of power indicates t h a t  t h e  profession, usually so ready t o  
acquiesce i n  t h e  decisions of t h e  Court,  does not  give i t s  assent to  t h e  
conclusion reached upon  this  question. A s  f o r  myself, "having ful ly  
s tated what ,  i n  niy opinion, is  t h e  correct principle of law, a s  it should 
have been declared, henceforth th i s  decision shall be  t h e  law wi th  me.'' 
Walker, J., i n  Hoggard v. Jordan, 140 N.  C., 619. 

WAI.KEE, J., concurs in t h e  dissenting opinion. 

Cited: L?. v. Walker, 145  N.  C., 566;  8. v. Stratford, 149 N .  C., 484;  
S .  v. Arthur, 1 5 1  N .  C., 656;  X. v. Grainger, 157 N.  C., 633;  S. v. I ce  
Go., 166  N.  C., 404. 

(652) 
STATE v. WILL BANKS. 

(Filed 30 April, 1907.) 

Indictment-Murder-Degrees of Murder-Htatute-Malice-Premeditation. 

1. ~ b i d e n c e  is sufficient for a conviction of murder in  the first degree under 
the statute as  wilful, deliberate and premeditated, which tends to 
show: That defendant had threatened to kill deceased in upholding 
his son in not paying him some money; thereafter they disputed about 
the amount owed, and defendant threatened the deceased with a pistol; 
deceased was with his son and the defendant followed the son, struck 
a t  him; deceased caught him around the neck and the defendant fired 
upon him several times; then defendant cursed and said he would kill 
him, and fired again; deceased offered no resistance, and had a gun 
under his left arm; deceased was fired upon twice, and between the 
first and second firing walked away from the defendant some twenty 
steps, and was followed and again fired upon. 

2. Revisal, sec. 3631, does not give a new definition of murder, but classifies 
its different kinds as they existed at  common law, theretofore included 
in one and thc same degree; to constitute malice required by the statute 
to make out a case of murder in  the first degree, it  is unnecessary 
to show personal ill-will or grudge between the parties, and i t  is suffi- 
ciently shown when there has been a wrongful and intentional killing 
of another without lawful excuse or mitigating circumstances. 

3. No particular time is necessary to constitute premeditation and delibera- 
tion for the conviction of murder in the first degree under the statute, 
and if the purpose to kill has been deliberately formed, the interval 
which elapses before its execution is immaterial. 

IN~ICTMENT f o r  t h e  murder  of one F r a n k  McMillan,  t r ied before h i s  
Honor,  Ward, J., a n d  a jury,  at N a y  Term, 1906, of ASHE. 

T h e r e  was  ~ e r d i c t  of gui l ty  of murder  i n  t h e  first degree, a n d  f rom 
sentence thereon defendant  appealed to  t h e  Supreme Court.  

(653) Asssitant Attorney-General f o r  t h e  State. 
R. A. Doughton f o r  t h e  defendant. 
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~IOKE, J. We have given the record and the exceptions noted our 
most careful consideration, and we find no error which entitles the 
prisoner to a new trial. 

The objections urged upon our attention by counsel are that the 
Judge declined to charge as requested: 

First. That there was no evidence of a deliberate and premeditated 
murder, and, therefore, a verdict of murder in  the first degree should 
not be rendered. 

Second. That to constitute murder in  the first degree, there must 
exist, on the part of the slayer toward the deceased, expressed malice; 
and that in order to convict defendant of murder in the first degree in 
this case. the jury must be satisfied beyond a reasonable doubt that he 
slew deceased with pai?icular or express malice, and that he did SO with 
premeditation and deliberation. 

Third. That in the charge, as given, the Court did not properly in- 
struct the jury as to what constitutes deliberation and premeditation, in 
that he did not tell them that if the purpose to kill was formed simul- 
taneously with the act of killing, the homicide would not be murder in 
the first degree. 

We are of opinion that none of these objections can be sustained. 
There was evidence tending to show that the .son of deceased owed 

the prisoner a small sum of money, and there was a dispute between 
them as to the amount; that a few days before the homicide, the prisoner 
was heard to say that the deceased, Frank, upheld his son, Onney, in 
not paging him the money, and that he was going to have the money or 
shoot the deceased. On the occasion of the homicide there is no sub- 
stantial difference in  the account given by the witnesses. Three 
eye-witnesses to th6 occurrence testified, in  substance, as fol- (654) 
lows : 

Jesse Reeves: "Banks left church first. McMillan and I went on 
home together. We overtook Banks and Onney IlcXfillan and Robert 
NcMillan. Then we all went on together. Banks said that Onney 
owed him $1.50, and Onney disputed the amount; and Onney put his 
hand in his pocket, and Ranks said: 'Hold on! durn you, don't bring 
out anything,' and pulled his pistol out. Mcldillan and the boy were 
going on. Banks had his pistol out, and told the boy not to dispute his 
word. Tle leaned up against the deceased and said: 'Do you see this?' 
Banks then went on and overtook Onney. I t  was twenty steps to the 
forks of the road. Banks ran up and told Onney he was going to have 
his money or beat hell out of him, and struck at  him, and deceased then 
threw his arm around Banks' neck, and Banks fired, and deceased went 
up against a fence, and Banks kept walking up, snapping, and changed 
the barrels with his right hand, and I saw him hit deceased with the 
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pistol. Deceased fell. Ranks, after the first two shots, and while de- 
ceased was going away, fired at him three or four times. Banks snapped 
three or four times right over the deceased after the firing, and then 
changed the butt of the pistol and hit deceased in the face. Deceased 
walked ten steps between the time of the first and second fire." 

Nettie Parsons: "Banks ran around deceased and shot him in the 
back. When the last shot was fired deceased had his back turned to 
Ranks, and Banks followed him up and fired at him as deceased was 
going from him. Deceased had his back to Banks all the time he kept 
shooting." 

Robert McMiIlan: "After we left the church Banks said to Onney, 
'I want to see you,' and Onney stopped. Banks had a Barlow knife, 
and shook it at Onney and said if Onney did not pay him he would 

whip him. The deceased came up and said he meant for the boy 
(655) to pay the debt. Then they got to disputing about how much 

was owing Banks. Banks got his pistol out and showed it to the 
deceased and asked him if he saw it, and deceased said he saw i t ;  and 
Onney went on in front and Banks followed him, and told Onney he 
was going to have his money if he had to knock hell out of him. Banks 
struck at Onney, and deceased caught Ranks around the neck and 
turned, and Banks shot six times. He shot all the shots and got back 
and said, 'Damn, h e  would kill him,' and fired again. Deceased was 
doing nothing, except asked us not to let him kill him. Deceased had a 
gun under his left arm, but did not change the position of the gun." 

On cross-examination, this witness further stated : 
"Just before the two last shots were fired, Banks stepped back two or 

three feet and shot him in the back, and said he was going to kill him." 
The deceased was struck four or five times, two'of the shots having 

been fired in his back, one of these coming out at the nipple. He died 
in a few minutes, and not many steps from the place of the first assault. 

While there was no expert testimony as to which of the wounds 
caused the death, at the time i t  occurred, there was evidence to the ef- 
fect that the shots from the front entered the bowels-a kind of wound 
which, as a rule, does not cause a quick death. And there is every prob- 
ability that the shots which caused the death at the time i t  occurred 
were those which entered the back-most likely the ohe going through 
the body and coming out at the nipple. 

Without further comme.nt. we think the mere statement of this testi- 
mony affords ample evidence that the killing was wilful, deliberate and 
premeditated, and the prayer of the prisoner addressed to the question 
was properly refused. 

And we are of opinion, also, that the second prayer for in- 
(656) structions on the part of the prisoner was properly declined: 
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"That to convict of murder in the first degree there should be proof b e  
proof beyond a reasonable doubt that, there existed particular or ex- 
press malice on the part of the prisoner toward the deceased?" 

As we interpret this prayer, it means, and was intended to mean, 
that to constitute malice, required by the statute, to make out a case of 
murder in the first degree, the unlawful killing must be from personal 
ill-will or grudge between the parties. And this position,' we think, i's - - 

clearly erroneous. There has been no change wrought in this respect 
by the statute dividing the crime of murder into two degrees, Revisal, 
sec. 3631, as to the element of malice which must exist to  make out the 
crime. 

Both before and since the statute, murder is the unlawful killing of 
another with malice aforethought. See Clark's Crim. Law, p. 187. 
This malice may arise from personal ill-will or grudge, but it may also 
be said to exist whenever there has been a wrongful and intentiona1 
killing of another without lawful excuse or mitigating circumstances. 
The statute does not undertake to give any new definition of murder, but 
classifies the different kinds of murder as they existed at common law, 
and which were, before the statute, all included in one and the same 
degree. 

Thus, all murder done by means of poison, lying in wait, etc., or by 
any other kind of wilful, deliberate or premeditated killing, or murder 
done in the effort to perpetrate a felony, shall be murder in the Srst de- 
gree, and punished with death. All other kinds of murder shall be 
deemed murder in the second degree, and punished by imprisonment in 
the State's Prison. 

But the constituent definition of murder remains as it was, and in 
neither degree is it necessarily required that the unlawful killing should 
be from personal ill-will or grudge. 8. v. Wilcox, 118 N. C., 
1131; S. v. Finley, 118 N. C., 1161. (657) 

Nor can the exception made to the charge as given be sus- . 
tained: "That the Court failed to tell the jury that if the purpose to 
kill was formed simultaneously with the killing, the homicide would not 
be murder in the first degree." 

The position is sound, and the case cited, S. v. Foster, 130 N. C., 666, 
and other decisions, are apt to support it. 

But, assuming that the exception is open to defendant without a 
prayer for instructions to that effect, we think the defendant has had 
the benefit of the principle contended for, in the full and comprehen- 
sive charge of the Court. After explaining the nature of the crime, 
and reading the statute dividing the crime of murder into two. degrees, 
the Judge, among other things, speaking of this feature of the offense, 
said : 
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"In order to constitute murder in the first degree, the killing must 
not only he done with malice aforethought, expressed or implied, but it 
must be done with wilful premeditation and deliberation, and all this 
must be shown beyond a reasonable doubt. 

"Without wilful premeditation and deliberation being thus shown, it 
cannot be murder in the first degree. 

"The word 'wilful,' when used in a statute creating an offense, im- 
plies the doing of the act purposely and deliberately in violation of law. 
The meaning of the word 'premeditation' is a prior determination to 
do the act in question. I t  is not essential that this intention should 
exist for any considerable period of time before it is carried out. I f  the 
determination is formed deliberately and upon due reflection, it makes 
no difference how soon afterwards the fatal resolve is carried out. An 
act is done deliberately when done in cold blood and after a fixed design 
to do the act. 

"No particular time is necessary to constitute premeditation and 
(658) deliberation, and if the purpose to kill has been deliberately 
' formed, the interval which elapses before its execution is imma- 

terial." 
And further: 
"If you find from the evidence, beyond a reasonable doubt, that the 

prisoner, Will Banks, after wilful premeditation and deliberation and 
with m a h e  aforethought, fired a pistol at Frank McMillan, and killed 
him, then it would be your duty to return a verdict of guilty of murder 
in the first degree. 

"If you find from the evidence, beyond a reasonable doubt, that the 
prisoner, Will Banks, with malice aforethought, intentionally fired a 
pistol at the deceased, Frank McMillan, and killed him; and you fail 
to find beyond a reasonable doubt that the killing was done with pre- 
meditation and deliberation, then it is your duty to return a verdict of 
guilty of murder in the second degree." 

I n  this charge, as to murder in the first degree, the Court excludes 
all idea of a killing simultaneous with the conception of the homicidal 
purpose, and directs the jury, in effect, that before they can convict 
of the higher crime, the killing must be from a fixed determination 
pre~iously formed after weighing the matter. 

The charge, we think, gives the prisoner the full benefit of the prin- 
ciple contended for by him, and is fullg sustained by authority. S. V .  

Dowdcn, 118 N. C., 1145-1153; S. v. Thomas, 118 N. C., 1113-1121; 
8. v. Spivey, 132 N. C., 989; 8. v. Ezurn, 138 N. C., 618. 

There is no error, and the judgment below is affirmed. 
Affirmed. 
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Cited: S .  v. Jones, 145  N.  C., 470;  S. v. Roberson, 150  N. C., 842;  
X. v. Spivey, 1 5 1  N.  C., 685;  X. v. Bddwin,, 152 N.  C., 828;  S. v. May- 
hew, 155  N. C., 480;  S.  v. Murphy, 157 N. C., 617; S. v. Shelton, 1 6 4  
N.  C., 517;  S. v. McKenzie, 166  N.  C., 294. 

STATE v. HAMPTON KENDALL and JOHN VICKERS. 
(659 

(Filed 1 4  May, 1907.) 

Indictment-Murder-Judge's Charge-Evidence-Conspiracy-Harmless 
Error-Exceptions and Objections. 

1. The validity of a trial cannot be successfully objected to upon the ground 
that  one of the jurors, in the sound legal discretion of the Court, was 
permitted to  ask a competent question of a witness who was then upon 
the stand giving testimony. 

2. It is  not error in  the Court below, upon a trial under a n  indictment for 
murder, to refuse to instruct, "If the jury find that  the deceased 
was slain by one of the prisoners, and are not satisfied beyond a 
reasonable doubt as  to which one, the issue should be answered, 'Not 
guilty,' " when there is  evidence that  one of them may have been present 
aiding and abetting the other and that the killing may have been done 
in furtherance of a conspiracy between them. 

3. Upon the trial under a n  indictment for murder, evidence is sufficient 
to go to the jury on the question of conspiracy which tends to  show 
the association between the parties, the full knowledge of the defend- 
ants of the habits and belongings oi the deceased, a s  having ready 
money; a conversation of one of the defendants in  the presence of the 
other, with a third person, that  he would give such person five dollars 
to get the deceased out in the woods, which was acted upon, the other 
defendant saying the deceased "said something he was going to make 
him take back"; that  defendants soon followed deceased and witness 
into the woods, and coming upon them from a different direction, 
one of the defendants asked the deceased "what he was doing there," 
and upon reply, "what was that  to him," called deceased a vile name; 
one of the defendants had a pistol; the witness turned her back and 
ran off and soon heard a pistol shot; afterwards the deceased was 
found dead from the effects of a bullet hole which alone would have 
caused death and with his pockets turned wrong side out. 

4. When upon the  trial under a n  indictment for murder there is an absence 
of any evidence tending to establish the crime of manslaughter, and 
the defendant has been convicted of murder, a mistake in  the charge 
of the Court a s  to manslaughter is harmless error, and the verdict 
of the jury will not be disturbed on that  account. 

IEDICTMENT f o r  t h e  m u r d e r  of one Lawrence Nelson, t r i ed  
before h i s  Honor,  Peebles, J., a n d  a jury, a t  F e b r u a r y  Term,  (660) 
1007, of CALDWELL. 

T h e r e  was testimony on  t h e  p a r t  of t h e  S t a t e  tending t o  show t h a t  
deceased, Lawrence Kelson, disappeared f r o m  t h e  knowledge a n d  obser- 
va t ion  of h i s  associates and neighbors i n  Lenoir,  N. C., where h e  t h e n  
worked, on 25  September, 1906 ; and  t h a t  o n  11 December following his 
dead  body was found  i n  t h e  moods, th ree  a n d  one-half miles northeast  

487 
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of the town of Ihnoir; that the body had a bullet-hole which entered 
from the back of the neck; and Dr. Kent, the expert examined, testified 
that the ball entered from behind, and at the point would have caused 
his death if deceased had been alive when the wound was received. The 
body, when found, gave evidence of having been dead for a considerable 
time, and the left-hand hip-pocket had been turned wrong side out; and 
it was shown that he was in the habit of carrying his money in that 
pocket. I t  was proved that Nelson and the two prisoners had boarded 
together at the sarne house, Kendall and deceased staying in the same 
room ; and it was shown that the three were together for several hours 
the morning of the day he disappeared; that deceased was a man who 
had ready money, and that the fact was known to both the prisoners; 
and that on the occasion of the homicide, as claimed by the State, 
Nelson had shown some money-two twenty-dollar gold pieces and 
some silver and greenbacks and none was found on his person when the 
body was found, as stated. 

Onah Grier, a witness for the State, testified, among other things, as 
follows : 

"I saw Iiendall and Tickers at the depot that day, too-never saw 
them before. They were on the yard at the depot. I did not talk with 
them. Mag Lewis was with them; talked with them. Kendall gave 
her $5 to get Nelson out in the woods. Vickers said Nelson said some- 

thing he was going to make him take back. Money Kendall 
(661) gave Mag was greenback. Nelson and another boy were standing 

at the railroad about fifty yards from depot, and Kendall showed 
.us where they were, and we went up to them. Nelson said 'Hello, sweet- 
heart,' to Mag. We went with them up the railroad, and then to a 
negro restaurant. Nelson and the other man-I don't know who he was 
-went to the edge of Freedman. Mag and I bought corned beef, crack- 
ers, chipped beef and peanuts at the restaurant. We turned to the left 
from there, crossed a creek on a foot-log, went on another path and 
turned into an old road. Stopped outside of road, and Mag built a fire 
and roasted some peanuts. The time was about 5 :30 o'clock in the even- 
ing. We went back into the road, and the other boy came to us and 
we all went back to the fire. Nelson cut some pine bushes for us to sit 
on. We ate peanuts and talked around the fire. We saw Kendall and 
Vickers coming a different way from the one we came. Xendall asked 
Nelson what he was doing there, and Nelson asked him what it was to 
him. Vickers called Nelson a son of a bitch. Vickers had a pisbl, 
and I said to Mag, 'Let's run,' and we ran. The other man who was 
with Nelson ran. 1 heard a pistol fire about one hundred ~ a r d s  away. 
I t  was about dusk. T never saw the man who ran first any more that 
night, nor any of the others. We ran down a little hill; don't know 
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what direction. We rambled arol~nd all night until four o'clock next 
morning, then went into a house and asked for something to eat, but 
did not get it, and then went to a negro restaurant and bought something 
to eat. * * * We all talked together a t  the fire. Nelson showed 
us some money. There were two twenty-dollar gold pieces, some green- 
backs and some silver. There were two keys in his purse also. Don't 
know what he did with the money after showing it to us. H e  gave me 
fifty cents. I never saw him after that. Next saw Kend.al1 and 
Tickers at  the magistrate's trial.'? (662) 

Defendants denied having anything to do with the killing or 
knowing anything about it. Denied any acquaintance with Onah 
Grier and any and all facts testified to by her which tended to inculpate 
thein, and offered evidence tending to prove an alibi. 

There was a verdict of murder in  the second degree, and from sen- 
tence on the verdict the defendants excepted and appealed. 

Assista,nt Attorney-General Cle.ment and W .  C. Newland for the State. , 

Lawrence Wakefield, R. 2. Linney, &lark Syuires  and Jones & Wh,is- 
mint for the defendants. 

HOKE, J., after stating the case: The ~ ~ e r d i c t  shows, necessarily, 
that the jury have rejected the evidence of the prisoners in denial of 
their guilt and tending to establish an alibi, and have accepted the tes- 
timony of the State; and this being true, defendants may well feel that 
they have been mercifnlly dealt with by the verdict and that eTTery rea- 
sonable doubt arising on this testimony has been resolved in their favor. 

I t  is objected to the validity of the trial that one of the jurors was 
permitted to ask a question of a witness who was then upon the stand 
giving his testimony. There is no reason that occurs to us why this 
should not he allowed in the sound legal discretion of the Court, and 
where the question asked is not in  violation of the general rules estab- 
lished for eliciting testimony in such cases. This course has always a . 
been followed without objection, so far  as the writer has observed, in the 
conduct of trials in pur fiuperior Courts, and there is not only nothing 
improper in it when done in a seemly manner and with the evident pur- 
pose of discovering the truth, but a juror may, and often does, 
ask a very pertinent and helpful question in  furtherance of the (663) 
investigation. Authority is also in favor of the Court's action in 
permitting the question. X c h a f w  v. R. R., 128 Mo., 65. 

The prisoners further except because the Court refused to give their 
prayers for instruction that, ''If the jury find that the deceased was 
slain by one of the prisoners, and are not satisfied beyond a reasonable 
doubt as to which one, their verdict should be, 'Not guilty.'" This 
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prayer is defectil-e in that it entirely ignores the view, and the evidence 
which tends to support it, that one may have been present aiding and 
abetting the other, and that the killing niay have been done in further- 
ance of a conspiracy between them. This limitation on the position 
stated in the a b o ~ ~ e  prayer is suggested in 8. v. FinZey, 118 N. C., 1162, 
the authority relied upon by the prisoners to sustain them in their ex- 
ception. The prayer, with the proper modification arising from the 
testiinonp, was correctly and fairly giren by his Honor in a portion of 
the general charge, as follows : 

"If the State has satisfied you beyond a reasonable doubt that Law- 
rence Nelson was unlawfully killed on 25 September, 1906, then i t  is 
your duty to go one step further to ascertain whether or not the defend- 
ants, or either of them, did the killing. I f  the evidence satisfies you 
beyond a reasonable doubt that he mas killed by one or the other of the 
defendants, both being present, and you are not satisfied beyond a rea- 
sonahre doubt which one killed him, then it would be your duty to acquit 
them both, unless the eridence satisfies you beyond a reasonable doubt 
that they were there together aiding and abetting or encouraging each 
other, or that they formed a conspiracy and got Nag  Lewis to entice him 
out there in the woods, and went out there in pursuance of that con- 
spiracy, and one killed him in the presence of the other." 

I t  is further objected in this connection, that there was no 
(664) evidence tending to establish a conspiracy, but a reference to the 

testimony contained in the record affords ample evidence of a 
comnxon purpose-that one was present aiding and abetting the other, 
and further discussion of this objection is not required. Objection is 
further made that the Judge below gave an incorrect charge in the 
question of manslaughter, as follows : 

"Whenever it is admitted or established to the satisfaction of a jury 
and beyond a reasonable doubt that one man kills another with a deadly 
weapon, the law presumes that the killing was done with malice and 
places the burden on the defendant to satisfy the jury beyond a reason- 
able doubt by the greater weight of the evidence that he killed the 
deceased under circumstances that would mitigate the crime to man- 
slaughter or excuse i t  altogether." The error assigned being that mat- 
ter in mitigation is not required to be proved beyond a reasonable doubt. 
The position of counsel is correct in this. This Court has repeatedly 
held that facts and circumstances of this character need only to be 
proved to the satisfaction of the jury. 8. v. Clark, 131 N. C., 698; 
S. v. Ryrd, 121 N. C., 684. But the mistake, which was, no doubt, 
an inadvertence on the part of the trial Judge, does not constitute rever- 
sible error, for the reason that it was made in presenting the question of 
manslaughter, and in no aspect of the testimony is there any feature of 
manslaughter in  the case. 

490 
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I t  is a principle very generally accepted that on a charge of murder, 
if there is any evidence to be considered by the jury which tends to re- 
duce the crime to manslaughter, the prisoner, by proper motion, ie  
entitled to have this aspect of the case presented under a correct charge; 
and if the charge given on this question be incorrect, such a mistake will 
constitute reversible error, even though the prisoner should be convicted 
of a graver crime, for i t  cannot be then known whether, if the 
case had been presented to the jury under a correct charge, they (665) 
might not have rendered their verdict for the lighter offense. 
But where there is an entire absence of any evidence tending.to estab- 
lish the crime of manslaughter, and the prisoner has been convicted of 
murder. a mistake in  the charge of the Court as to manslaughter is con- - - 
sidered harnlless error, and for such error the verdict and judgment will 
not be disturbed. 8. v. White, supra; 8. v. Capps, 134 N.  C., 622; S, 
v. Il'tley, 182 N. C., 1022; 8. v. Foster, 130 N.  C., 666. And so i t  is 
here. There is abundant evidence from which the prisoners might have 
been convicted of murder in  the first degree. There are phases of the 
evidence which justify the verdict as rendered. But assuming that one 
of t,he prisoners fired the fatal shot while the other was present, aiding 
and abetting-and this view the jury have adopted nnder a correct charge 
-there is no evidence which tends to reduce the killing to mandaughter 
or to make out, in their favor, a case of excusable homicide. There is 
no evidence tending to show that deceased was killed in  the anger 
aroused by a sudden combat into which the prisoners had unexpectedly 
entered; none which tends to rebut the malice implied by the law when 
one has been intentionally killed with a deadly weapon. 8. v. Chavis, 
80 N.  C., 353; 8. v. Peter Johmon, 48 N.  C., 266. The other excep- 
tions are without merit, and the judgment below is affirmed. 

No  Error. 

Cited: S. v. Dove, 156 N. C., 657; S. v. Greer, 162 N. C., 652. 

STATE v. C. F. MALLARD. 
(666) 

(Filed 1 4  May, 1907.) 

Indictment-Trespass-12ailroads-Right of Way-Appeal-Advice of Counsel. 

Payment of the appraisement into Court is a condition precedent to a right 
of entry for construction purposes by a railroad; upon the trial under 
an indictment (Revisal, sec. 3688) for trespass on lands after being 
forbidden, it is no defense to show that defendant acted under the 
instructions of his superior officer of a railroad company in entering 
upon the lands to construct a railroad, pending an appeal by the 
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railroad company (Revisal, see. 2587), when the company has not 
paid into Court the sum appraised by the commissioners. Evidence 
that such superior officer therein acted by the advice of counsel learned 
in the law is incompetent. 

THE defendant was tried at November Term, 1906, of DUPLIN before 
his TTonor, Jones, J., and a jury, for a violation of section 3688 of the 
Revisal, upon appeal from a justice of the peace, and was convicted. 
From the judgment rendered, defendant appealed. 

Assistant Attorney-General Clement for the State. 
Roun tme  &? Carr for defendant. 

BROWN, J. This case is similar to S. v. Wells, 142 N. C., 595, the 
offense having been committed at the same time. I n  fact, Wells was 
working under this defendant, and for the same company, at the time 
of the alleged trespass. In Wells' case the Judge found the facts by 
consent, and as they were held to be insufficient to support the judgment, 
a new trial was directed. 

This case was tried before a jury, and comes up upon assignments of 
error to his Honor's rulings. I n  was held in Wells' case the Judge 
found the facts by consent, and as they had no authority to proceed to 
construct its road upon the lands of others until the amount of the 
appraisement had been paid in Court. 

The defendant's own evidence shows that he was assistant SU- 

(667) perintendent of the logging departmknt and had charge of the 
building of the railroad; that, acting under orders from his 

superior, he and his force had entered on Carter's land and were con- 
structing their road thereon against the protests of the owner. I t  is not 
pretended that such entry was for the purpose of marking out and sur- 
veying the route. I t  is not pretended that, pending the appeal in the 
condemnation proceeding, the appraisement money had been paid into 
Court, and the defendant fails to state in his evidence that he was in- 
formed or believed that it had been paid. At the same time he states 
that he knew the land was Carter's property, and that on the profile map 
furnished by the company Carter's name was put down as the owner. 
The defendant offers no ekdence, except that in entering and construct- 
ing the road he obeyed the order of his superior officer. 

The defendant offers to prove that his superior officer, Parsley, was 
advised by counsel learned in the law to proceed to constrdct the road, 
notwithstanding the money had not been paid. There may be cases 
where, under certain circumstances, such advice might be evidence of the 
bona fides of an entry; but here the facts are all before the Court, and, 
giving the defendant credit for all he offered to prove, the entry can 
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neither be justified nor excused. S. v. Durham, 121 N. C., 546; S. V .  

Rryson, 81 N. C., 695; S. v. C ~ a w l e y ,  103 N. C., 353; 8. v. Fisher, 109 
N. C., 817. 

Payment of the appraisement into Court is a condition precedent 
before a right of entry can be acquired for construction purposes. Rev., 
2587. This is a reasonable protection to the land-owner, and without 
compliance with the statute the company cannot justify its entry, not- 
withstanding the advice of counsel. To hold that the orders of the 
officers, although based on such advice, would justify or excuse such 
entry, nothing else appearing, would destroy the protection the 
statute gives to the land-owner and lay open his lands to unwar- (668) 
ranted seizure by every so-called railroad and logging corporation 
(whether solvent or insolvent) that desired to cross his lands and had 
been able to secure the right of eminent donlain as a common carrier 
and public servant. 

Assuming that strictures of the Solicitor in  his argument to the jury 
upon the high-handed conduct of the logging company were unduly 
severe, which we by no means concede, yet the defendant was not pre- 
judiced thereby. His  Honor might well have instructed the jury that 
upon all the evidence, if believed, including that of defendant himself, 
they should find him guilty. 

Affirmed. 

WALKER, J., concurs in result. 

STATE v. F. B. BRITTAIN. 

(Filed 1 4  May, 1907.) 

Indictment-Legislative Enactments-Constitutional Limitations-Jurors- 
Practice-Mauor's Court-Appeal. 

1. The method by which jurors are to be selected and summoned not being 
prescribed by the Constitution, and no limitation therein upon the 
power of the General Assembly to regulate it, an exception to the 
validity of section 10, chapter 158, of the Private Laws of 1895, because 
the jurors were not drawn out of the box, but were summoned by the 
marshal as directed by the act, cannot be sustained in a criminal action 
charging defendant with selling liquor in violation of section 9 of 
said act. 

2. The defendant's rights, guaranteed by the Constitution under an indictment 
for violating the provisions of chapter 158 of the Private Laws of 
1895, are preserved to him when an unrestricted appeal from the Mayor 
of the town is given him by the act and the trial in the Superior Court 
is de ~zovo; alleged errors in the Mayor's Court may be disregarded 
on appeal to the Supreme Court. 
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THIS was a criminal action charging defendant with selling 
(669) liquor after 11 o'clock P. N., under see. 9, ch. 158, of the Private 

Laws of 1595, begun before the Nayor of Morganton and carried 
on appeal by the defendant to the Superior Court of BURKE, where the 
case was tried at  March Term, 1907, before his Honor, Guiom, J., and 
from the judgment rendered, defendant appealed to the Supreme Court. 

Assistant Attorney-General and Avery & ETZL'ZYL for the State. 
S. J. Ervin for the defendant. 

BROWW, J. The constitutionality of Private Laws, ch. 158, creating 
the mayoralty of Morganton a special court, with full jurisdiction to 
try and punish offenses of the character of that with which the defend- 
ant is charged, has been affirmed by this Court in s. v. Powell, 97 N. C., 
417. The defendant demanded a jury trial before the Mayor under sec- 
tion 10 of theact,  and excepts because the jurors were not drawn out of 
the box, but were summoned by the marshal as directed by the act, sec- 
tion 10. The exception cannot be sustained. What is meant by the 
terms jury and grand jury, as used in  the Constitution, is fully defined 
in the learned opinion of Mr. Justice Shepkerd in 8. v. Barker, 107 N.  

. C., 914, but the method by which the jurors are to be selected and sum- 
inoned is nowhere prescribed by our Constitution, and we find no limi- 
tation therein upon the power of the General Assembly to regulate it. 
The sheriffs almost daily select and sun~mons ta lk  jurors and special 
ueniremen, and in certain contingencies the Judge may appoint a per- 
son to select and sumnlons jurors. Boyer v. Teague, 106 N. C., 576. We 
notice this exception to the regularity of the proceeding before the 
Mayor only because it was strongly urged, and not that i t  is necessary in 

our opinion to consider it. This defendant's rights, guaranteed 
(670) by the Constitution, are fully protected when the right of unre- 

stricted appeal is given him by the statute. 8. v. Lytle, 138 N. 
C., 743. Inasmuch as the trial in 'the Superior Court is de noco, the 
alleged errors committed in the Mayor's Court may, therefore, be disre  
garded. 8. v. I;'oonce, 108 N. C., 752. To the proceedings in  the Su- 
perior Court no exception is taken, except one, which is disposed of by 
what we have said. 

No Error. 

Cited: S. v. Shine, 149 PIT. C., 482. 
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STATE v. JOHN LONG. 
(671) 

(Filed 1 4  May, 1907.) 

Indictment-Bigamy-Btatutes-Constitutional Law--Judge's Charge-Prac- 
tice-Evidence-Presumption-Marriage i n  Another Btate-Bill of Indict- 
ment-Beven Years' Absence. 

1. Revisal, sec. 3361, is  constitutional under the  State and Federal constitu- 
tions. When a man having a lawful wife admits a second marriage 
i n  another St%te, tho bigamous marriage is exploited by his living 
openly and avowedly in this State with his wife by the second marriage, 
and the offense may be dealt with, tried, determined and punished 
i n  the county where the offender may be apprehended or be in  custody. 

2. Revisal, sec. 3361, does not by i ts  language make i t  necessary for the 
indictment to state the  dates of the marriages in  a charge of the 
felonious offense of bigamy, and section 3255 thereof provides that no 
judgment upon any indictment for a felony or misdemeanor shall be 
stayed or reversed for omitting to s tate  the time a t  which the offense 
was committed, where time is not of the essence of the offense. 

3. Under a n  indictment for bigamy, Revisal, 3361, i t  is unnecessary to  state 
where the second marriage took place. 

4. Under Revisal, sec. 3361, it is  not necessary that the offense of bigamy 
should be committed in  the county where the bill is found, to confer 
jurisdiction, and the proper remedy, where permissible, is  by plea 
i n  abatement. 

5. When i t  appears under a n  indictment for bigamy (Revisal, 3361) that  the 
offense was committed outside of this State, jurisdiction of the courts 
of this State is ousted; but the presumption is in favor of jurisdiction, 
and the burden of proof is on the defendant. He must prove that  the 
offense had not in  fact been committed in  the county where the bill was 
found, and a motion to quash or  in  arrest will not be granted. Re- 
visal, 3255. 

6. If the defendant desires fuller information upon which to prepare his 
defense than is required to  be charged in the indictment for bigamy, 
Revisal, sec. 3361, he should ask for a bill of particulars. Revisal, 3244. 

7. A certificate on the back of the bill of indictment not appearing to have 
been signed by the foreman of the grand jury i s  not ground for a 
motion to quash or  in  arrest of judgment, under Revisal, sec. 3254, 
unless i t  is shown that, in  fact, the "witnesses marked X" had not 
been 'Isworn and examined." 

8. The proviso of Revisal, 3361, as to divorce and seven years' absence are  
matters of defense, which the defendant must prove to withdraw him- 
self from the operation of the statute. 

INDICTMENT f o r  bigamy, t r ied before h i s  Honor,  Guion, J., a n d  a 
jury,  a t  Apr i l  Term, 1907, of RUTHERFORD. 

T h e  defendant's counsel moved t o  quash t h e  bill  of indictment  upon  
t h e  grounds : 

1. T h a t  t h e  bill  i s  defective i n  t h a t  it failed t o  charge the d a t e  of - 
ei ther  of t h e  alleged marriages. 

2. T h a t  t h e  bill  i s  defective, because it fa i l s  to  allege where a n d  when  
t h e  second marr iage  took place. 
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3. That the bill is defective, as i t  failed to allege that the former wife 
had not been divorced, or that she had not been out of the State and 
knowledge of the defendant for seven years. 

4. That the bill is defective, because the foreman of the grand jury 
did not sign the instrument on the back of the bill, underneath the words 
"Those marked X sworn and sent." 

5. That there was no evidence Upon which to base a verdict of 
(672) guilty. 

The motion was disallowed, and defendant appealed. 

Hayden Clement, Assistant Attorney-General, for State. 
D. P. Morrow for defendant. 

CLARK, C. J. Indictment for bigamy. The marriage to the lawful 
wife was proven by her. Rev., 1636. The defendant filed a written 
statement at the trial, as follows: "I admit the second marriage, and 
that it was solenmized in the State of South Carolina, under the laws 
of that State, to Dovie Owens." The evidence was uncontradicted that 
the defendant returned here and lived for four weeks with Dovie Owens 
in Rutherford County, as man and wife, stating that she was his wife, 
and openly claiming her as such. There was no evidence.for the de- 
fendant. 

The Court ~roperly refused to instruct the jury, as prayed, that upon 
the whoIe evidence the defendant was not guilty: The prayer was doubt- 
less based upon a n~isconce~tion of S. v. Cutshall, 110 N .  C., 538. I n  
that case i t  was held in a very able opinion by Judge Avery, with full 
citation of authorities, that under our statute (Rev. 3361), though the 
second marriage is solemnized in another .State, the defendant will be 
adjudged guilty of bigamy here if he shall thereafter cohabit with such 
person within this State, citing S. v. Fitzgerald, 75 Mo., 571, and other 
cases. While the second marriage elsewhere commences the bigamy, the 
subsequent living,here in the bigamous relation gives force and validity 
to our statute, which confers jurisdiction, though the second marriage, 
"has taken place7' in another State. Bigamy, like marriage, is a status, 
and not merely the wedding ceremony. Our statute is a necessity. 
Without it the offense of bigamy could be perpetrated with impunity, to 

the scandal of all good citizens, by a man simply marrying an- 
(67'3) other woman, in one State during his wife's life, and living with 

her in another. 
The statute (Rev., 3361) provides: "If any person, being married, 

shall marry any other person, during the life of the former husband or 
wife, whether the second marriage shall have taken place in the State 
of North Carolina or elsewhere, every such offender * * * shall 
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be guilty of a felony,. and any such offense may be dealt with, tried, de- 
termined and punished in the county where the offender shall be ap- 
prehended or be in custody." There is nothing in the State or Federal 
Constitution which disables the Legislature from enforcing this statute, 
when, though the second marriage took place elsewhere, the bigamous 
marriage is exploited by avowedly and openly living in ratification of it 
in this State. 

The defendant moved to quash, and also in arrest of judgment, be- 
cause (by reason of failure to fill up certain blanks in the indictment) 
the indictment- 

(1) Did not charge the date of either marriage. I t  is sufficient to 
o fo l lo~~  the words of the statute, and the date of marriages is not re- 
quired to be charged. Rev., 3361. Besides, Rev., 3255, provides: "NO 
judgment upon any indictment for felony or misdemeanor shall be 
stayed or reversed * * * for omitting to state the time at which 
the offense was committed, where time is not of the essence of the of- 
fense." S. v. Burton, 138 E. C., 578; S. v. Arnold, 107 N. C., 864; 8. v. 
Peters, ih., 883. 

(2 j  Because the indictment does not allege where the second mar- 
riage took place. The statute (Rev. 3361) provides that it is imma- 
terial whether i t  took place in "North Carolina or elsewhere" and 8. v. 
Cutshall, 110 N.  C., 548, upholds the validity of the statute, as above 
stated, if there is subsequent bigamous cohabitation here. 

(3) Because i t  is not charged that the offense was committed 
in Rutherford County and in this State. The finding and return (674) 
of the bill by the grand jury of any county is sufficient prima 
facie to confer jurisdiction. The bill must charge the constituent el& 
rnents of the offense, but need not set out time and place when not an 
element thereof. I t  is not always necessary, either in England or in 
this State, that the offense should in fact have been committed in the 
county where the bill is found. Tf the defendant wishes to urge that 
the offense was committed in another county, his remedy is not by a 
motion to quash, or in arrest, but by a plea in abatement (equivalent to 
a motion to remove in a civil action). Connor, J., in S. v. Burton, 138 
N. C., 578; S. v. Holder, 133 Pa. C., 711; S. v. Curter, Furches, J., 12.6 
N. C., 1012; S. v. Lytle, 117 N. C., 801. 

If the defendant wisbes to rely upon the fact that the offense was 
committed outside the State, he cannot move to quash or in arrest, but 
must prove the fact in defense under his plea of not guilty. Hoke, J., S. 
v. Barrington, 141 N.  C., 820; ConrLor, J., 8. v. Burton,, 138 N. C.,  578 
(in which neither time nor place were proven) ; S. v. Blackley, 138 N.  
C., 622 ; 8. v. Mitchell, 83 N.  C., 674. When it appears, whether in the 
evidence for the State or defendant, that the offense was committed out 
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- 
of the State, jurisdiction is ousted. S. v. Buchanan, 130 N.  C., 660. But 
the presumption is in favor of jurisdiction, and the burden is on the de- 
fendant. S .  v. Barrington, supra. , 

Furthermore, Rev., 3255, forbids quashing or arrest of judgment "for 
want of a proper and perfect venue" when the offense charged is one of 
which the Court had jurisdiction, as here, of bigamy. I n  8. v. William- 
son, 81 W. C., 540, the indictment did not charge that the offense was 
committed in the county, and Xmith, C. J., said that "the want of such 

averment of a proper and perfect venue is not fatal to a bill of 
(675) indictment," and sustained the refusal of a motion in arrest. 

Even in indictments for murder it is "not necessary to prove that. 
i t  was committed in the county." S .  v. Outerbridge, 82 N.  C., 617, and 
Rev., 3255, prohibits quashing, or arresting judgment, for failing to 
aver "any matter unnecessary to be proved." 

Formerly failure to allege and prove the locality, appropriate to the 
forum, was fatal, because essential to the jurisdiction, both in civil 
and criminal actions. Now this has been wisely reversed by statute. 
Jurisdiction of the locality of the transaction is presumed if the Court 
has general jurisdiction of such subject-matter. A party in a civil ac- 
tion must move to remove (Rev., 425), else the trial will proceed where 
the action is brought; and likewise in a criminal action the defendant 
must plead in abatement (which is equivalent to a motion to remove, 
8. 9. Lewis, 142 N. C., 636), if he thinks the trial should be in an- 
other county; and in both civil and criminal actions, if he relies upon 
defect of jurisdiction because the transaction occurred in another State, 
he must prove i t  as a defense under the general issue. 

Not only the above is true, but as to this particular offense the statute 
(Rev., 3361) expressly gives jurisdiction in any county "where the of- 
fender shall be apprehended, or be in custody." Hence, i t  is not neces- 
sary either to allege or prove that the offense was committed in that 
county. This provi,sion obtains in England by statute as to many of- 
fenses, and we have recently held as to Rev., 3233, that our Legislature 
has the same plenary power. 8. v. Lewis, 142 N. C., 626. The same 
provision that a prosecution may be begun in any county of the State 
was enacted in the "Johnston" Act, Laws 1770, ch. 1, see. 4 (25 State 
Records, 519b). I f  the offense occurred out of the State, that is a mat- 
ter, as we have seen, to be proven in defense. 

If the defendant had wished fuller information in regard to " 
(676) matters not named in the statute as ingredients of the offense, 

and therefore not required to be charged (S. v. Covington, 125 
N.  C., 642), so as to prepare his defense, such as the times and places 
of the marriages, he should have asked for a bill of particulars, as is 
now provided by Rev., 3244. S .  v. Bmdy, 107 N. C., 826; S. v. Gates, 
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ib., 832; 8. v. Dunw, 109 N. C., 840; S. v. B r y a n t ,  111 N. 0.) 693; S. V .  

~Yhccde, 115 N.  C., 758; Townsend  v. Wil l iams ,  117 N. C., 337; 8. 7 .  

Picke t t ,  118 N. C., 1231; Gold B r i c k  case, 129 N.  C., 657; S. v. 'Van 
Pe l t ,  136 N. C'., 639 and 669. A bill of particulars will not supply any 
matter required to be charged in the indictment, as an ingredient of 
the offense, but the statute (Rev. 3361) does not make the time or place 
of either marriage an element of the offense, but, on the contrary, ex-. 
pressly makes the place of the second marriage immaterial, and confers 
jurisdiction in the county where the offender is "apprehended or in cus- 
tody." There was, however, in fact the fullest proof of bigamy, by co- 
habitation after the second marriage in Rutherford County. 

(4) The defendant further contends that the bill was defective be- 
cause it does not appear that the foreman signed the certificate on the 
hack of the bill that the "witnesses marked X" had been "sworn and 
examined." I t  was recently held in S. v. Sul tan ,  142 N. C., 572-3, that 
this informality was cured by Rev., 3254, citing the numerous authori- 
ties to that effect and overruling S. v. McBroom,  127 N.  C., 528, the 
only case to the contrary. 

(5) The defendant further objected to the bill that it did not nega- 
tive divorce and seven years' absence. But these were matters in the 
proviso to Rev., 3361, and need not be negatived in the indictment. 
They are matters of defense which the defendant must prove to with- 
draw himself from the operation of the statute. 8. v. Goulden, 
134 N. C., 746, citing 8. v. N o r m a n ,  13 N. C., 222, and numer- (677) 
ous other cases here and elsewhere, among the latter Lord  Den- 
m a n ,  C .  J., in M u r r a y  v. Reg.,  7 Q. B., 706. 

There could not be less merit in any case. The defendant's written 
admission of the "second marriags" necessarily admits also the first, 
which was also proven by his deserted wife herself, and the evidence of 
the open and shameless cohabitation in Rutherford County, with the 
second wife, was plenary and without contradiction. The defendant 
cannot complain of any severity in his sentence. 

No Error. 

WALKER, J., concurs in result. 

Ci ted:  S. v. R. R., 145 N. C., 575; S. v. Ray, 151 N. C., 714, 716. 

STATE v. KING and COOPER. 
(Filed 27 May, 1907.) 

Indictment-Bolicitor's Fee-Btatutes. 
1. The fees o f  t h e  Solicitors are matters entirely o f  statutory regulation; 

under Revisal, sec. 2768, when default  was made by one indicted for a 
misdemeanor and judgment nisi entered against him and his surety, 
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thereafter made absolute, and at  a still subsequent term the surety 
produced the defendant, and the penalty of the appearance bond was 
remitted by the Court, upon payment of costs, the Solicitor is not 
entitled to a fee upon the sci. fa. 

2. Under Revisal, sec. 2768, providing that the "Solicitors of the several 
judicial districts and criminal courts shall prosecute all penalties and 
forfeited recognizances entered in their courts, respectively, and as a 
compensation for their services shall receive a sum to be fixed by the 
Court, not more than five per centum of the amount collected," etc., 
the Solicitor is not entitled to a fee upon a judgment nzsi of four dol- 
lars, or any other amount, when at a subsequent term the defendant 
is produced by his surety, the Court suspends the judgment upon pay- 
ment of the costs of the sci.  fa., and remits the penalty upon the ap- 
pearance bond. 

3. Under the Revisal, sec. 3220, the Solicitor has no vested right to his fee 
under an absolute judgment upon a forfeited recognizance which was 
subsequently set aside by the Court in the exercise of his discretionary 
power. 

(8. v. Whisnant, 5 N. C., 287, holding that in a proceeding by scire facias, 
where the costs are taxed, the Solicitor is entitled to a fee of four 
dollars, discussed and distinguished.) 

. , 
APPEAL from an order retaxing bill of costs, heard before 

0. H. Allen,  J., November Term, 1906, of BUNCONBE. 
Defendant Bob King, having been held for a misdemeanor, defendant 

A. L. Cooper became surety f o r  his appearance before the Superior 
Court of Buncombe County. At January Term, 1906, defendant Bob 
King having made default, judgment nis i  was duly entered against him 
and his surety; and a t  August Term, to-wit, 11 August, 1906, judgment 
absolbte was entered against defendant and his surety for the penalty 
of the bond and the costs. At November Term, 1906, the surety having 
procured the presence of defendant Bob King, said defendant then plead 
guilty on the indictment, and judgment was suspended on the payment 
of the costs of the principal case, to-wit, the indictment, and the costs 
of the wi. fa., the penalty of the appearance bond being remitted. 

I n  taxing the bill of costs of the sci. fa., against defendants, the Clerk 
included a tax fee of $4 each as fees for the Solicitor. On the hearing 
of the motion to retax, the Court made some modifications of the bill as 
taxed by the Clerk, and, with other changes, disallowed the fees taxed 
on the sci. fa. for the Solicitor, and this officer excepted and appealed, 
claiming : 

First. That the fees were properly taxed. 
Second. That if they were disallowed, he  was in any event en- 

(679) titled to a commission on the judgment absolute which had been 
entered on the bond a t  August Term, 1906. 

George A. Shuford for plaintiff. 
Frank Carter, contra. 
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HOKE, J., after stating the facts: The fees due the Solicitors of the 
State are a matter entirely of statutory regulation, and on the questions 
presented by the present appeal are governed by Revisal 1905, see. 2768. 
This section provides : 

"First. The Solicitors shall, in  addition to the general compensation 
allowed them by the State, receive the following fees, and no other, 
namely : 

"For wery conviction upon an  indictment which they may prosecute 
for a capital crime, twenty dollars. 

"For perjury, forgery, counterfeiting, passing or attempting to pass 
or sell any forged or counterfeited paper or evidence of debt maliciously 
injuring or attempting to injure any railroad or railroad car, or any 
person traveling on such railroad car; stealing or obliterating records; 
stealing, concealing, destroying, or obliterating any will; maliciously 
burning or attempting to bum houses or bridges; misde'meanors of ac- 
cessories after the fact to felonies; in each of the above cases, ten dol- 
lars. 

"For larceny, receiving stolen goods, anbezzlement, frauds, maims, 
deceits and escapes, five dollars. 

".For all other offenses, four dollars." 
Then follows, in  the same section, a clause as to prosecution of pen- 

alties and forfeited recognizances, as follows: 
"The Solicitors of the several judicial districts and criminal courts 

shall prosecute all penalties and forfeited recognizances entered in their 
courts, respectively, and as conipensation for their services shall receive 
a sum to be fixed by the Court, not more than five per centum of 
the amount collected upon such penalty or forfeited recog- (680) 
nizance." 

There is nothing in  this section which permits or suggests the con- 
struction that the Solicitor is entitled to a fee of four dollars on a pen- 
alty of forfeited recognizance. It is argued that a right to such a fee 
may exist under and by virtue of the words, "For all other offenses, 
Pour dollars," the argument being that the term "offense" is broad 
enough to include default in failing to make appearance as required by 
the bail bond. This might be true as a matter of general definition, but 
such an interpretation is not permissible here. I f  the section were at  
all ambiguous, a proper application of the maxim, "Noscitur a sociis," 
mould forbid it. The statute is giring a general and inclusive statement 
of the various offenses which a Solicitor is called on to prosecute, and 
after specifying a long list of these offenses, in  which other amounts are 
allowed, concludes with the sentence in question, "For all other offenses, 
four dollars," meaning, undoubtedly, criminal offenses, the kind about 
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which i t  was treating. But no application of the maxim is required or 
permitted, for the reason that on a perusal of the entire section the 
meaning is too plain for construction; for all of the clauses specifying 
fees for these offenses are, by correct interpretation, referred to the 
opening one: "For every conviction upon a n  indictment which .they 
may prosecute," these fees are allowed. Here, in explicit terms, the fees 
are confined to prosecutions in which there has been a conviction on in- 
dictment. While the facts are not exactly similar, the construction we 
have adopted is, we think, established by the decision of the Court in 8. 
v. Dunn, 95 N. C., 698, where a prosecutor who had been adjudged to 
pay the costs in a criminal case was held not liable for a fee to the SO- 
licitor, the Court saying that such fees are only due when there has been 

a "conviction on an indictment." The very fact that in  a subse- 
(681) quent clause of the same section there is a separate provision as 

to fees iri prosecutions by the Solicitor for penalties and forfeited 
recognizances, supports and emphasizes the conclusion that fees for this 
service were not and were not intended to be included in the former 
portions of the law. Nor  can the Solicitor in the present case be allowed 
the commission on the penarty as contended for . Here, too, the language 
of the statute is explicit: "As compensation for their services they shall 
receive a sum to be fixed by the Court, not more than five per cent. on 
the amount collected." 

I t  is suggested for the appellant that the judgment absolute ent&ed 
according to sci. fa.,. at  August Term, 1906, conferred on the Solicitor a 
vested right on the commission, and the Judge had no power, by subse- 
quent action, to deprive him of this amount. But the position cannot 
be sustained. "Not more than five per cent. on the amount collected" is 
the language of the statute; and in  another section of the Revisal most 
ample power is given the presiding Judge to make such disposition of the 
judpnent in these cases as right and justice may require. Section 3220 
of Revisal enacts as follows : 

"The Judges of the Superior Courts may hear and determine the peti- 
tion of all persons who shall conceive they merit relief on their recog- 
nizances forfeited; and may lessen or absolutely remit the same, and do 
all and anything therein as they shall deem just and right and consist- 
ent with the welfare of the State and the persons praying such relief, as 
well before as after final judgment entered and execution awarded." 

The judgment in question was taken subject to the provisions of this 
law which affects its force and import throughout; and no vested right, 
therefore, can be acquired to a commission depexdent on the existence 

and collection of a judgment which his Honor, in the exercise of 
(682) this power wisely given him, has deemed it proper to set 

aside. 
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We are referred by counsel for the appellant to S. v. Whi tsenhunt ,  5 
N. C., 287, as authority for their position. The opinion in that case is 
very short, containing simply an announcement of the decision that in 
a proceeding by scire facias where costs are taxed, the Solicitor is en- 
titled to a fee of four dollars, and we are not therefore informed as to 
the reason upon which the decision is based. I t  was very likely, how- 
ever, made to rest on the ground that at the time the same was made 
an attorney of record, in civil cases, when judgment was entered for his 
client, was allowed a tax fee of four dollars as part of the costs; and the 
Solicitor, as such attorney, was therefore entitled to this fee whenever 
the costs of a sci. fa. proceedings were imposed upon a defendant. The 
decision was in 1809, and at that time the fee tax allowed by the fee 
bill was two pounds, having been reduced from five pounds by ch. 693, 
Laws 1806, in suits of this character, the old donominational terms be- 
ing retained in the statute for some time after tke Federal currency was 
established and in circulation. The value of the pound, however, while 
composed of twenty shillings, varied in the different colonies, and did 
not at all import the same amount as the English pound sterling. I n  
North Carolina, The Century Dictionary informs us, the pound was 
equivalent to about two and one-half dollars, being about one-half of the 
pound sterling; the shillings being proportionately less. Then, as now, 
there were misapprehensions about the amount of fees to be taxed; 
some of the Clerks allowing eight shillings to the dollar of the money 
then coming into general use, and others ten, till the matter was settled 
by statute at ten shillings, making the sum of two pounds, or forty 
shillings, allowed as tax fee by the fee bill, the equivalent of four dol- 
lars of the new money; and four dollars continued to be the law 
until 1879, when the fee allowed attorneys as part of the costs (683) 
in civil suits was abolished; ch. 45, sec. 1879 ; and since that time 
there has been no statute allowing a tax fee as part of the costs in civil 
cases. 

There is, therefore, no authority, statutory or otherwise, for taxing 
this fee in sci. fa. cases in favor of Solicitors, and the ruling of the 
Court below in disallowing the fee is affirmed. 

While we are of opinion that the Court below was correct in its judg- 
ment, we think it well that the Solicitor appellant has brought the 
mat,ter before us, for the practice as to the taxing on this fee has not 
been uniform throughout the State, the decisions having left the question 
somewhat uncertain, and it was eminently desirable that i t  should be 
a~ithoritatively determined. 

There is no error, and t,he judgment of his Honor disallowing the fee 
is affirmed. 

Affirmed. 
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STATE and NORA WILKES v. JAMES ADDINGTON. 

(Filed 22 May, 1907.) 

Bastardy-Child Born Dead-Fine-House of Oorrection-County Commis- 
sioners-Right to Hire Out Defendant-Imprisonment-Police Regulation. 

1. A proceeding in bastardy is of a civil nature, not a criminal prosecution, 
and intended merely for the enforcement of a police regulation. 

2. The intent of the Legislature, Revisal, sec. 259, i n  the use of the word 
"fine" was in the sense of a punishment for a criminal offense, and 
such cannot be imposed by the Court in  proceedings in  bastardy when 
the  jury finds the issue of paternity against the defendant. 

3. Under Revisal, sec. 262, the Court has no jurisdiction to enforce its order 
of "support" by committing the defendant "to the house of correction, 
to wit, the  common jail, with authority of the Commissioners to have 
him work on the public roads, allowing the sum of ten dollars a month 
for his labor, to be paid into the Court for the use of the feme plaintiff 
and paid to her in  satisfaction of the said allowance." When there is 
no house .of correction in the county, the  Court can only commit him 
to jail until the performance of the order of support. 

' 4. Under Revisal, sec. 259, the intention is to secure t o  the mother either 
her probable expenses or to reimburse her actual outlay, and the death 
of the child when born does not affect the right of the mother to 
"support"; among other things, she is entitled to pay for medical at- 
tention and medicine for herself, and the burial expenses of the child, 
consequent upon the defendant's unlawful act. Revisal, secs. 253 
and 254. 

(684 

B A S T A ~ Y  PROCEEDING, commenced before a justice of the peace and 
tried on appeal by Cooke, J., and a jury, at February Term, 1907, of 
BUNCOMBE. 

The evidence tended to show that the feme plaintiff had been deliv- 
ered of a bastard, which had passed through the full period of gestation, 
but was born dead. I t  further tended to show that the defendant was 
thirty-eight years of age and the mother of the child sixteen years old; 
that she was sick for several weeks before and for several weeks after 
her confinement, and all the time was under the care of a physician; 
that she supplied herself with medicines and paid the child's burial 
expenses. 

The defendant moved to dismiss the proceeding upon the ground that 
it will not lie where the child was still-born. He also requested the 
Coi~rt to charge the jury that the issue, "Is  the defendant the father of 
the bastard child begotten upon the plaintiff 2" should be answered 
"No," for the reason that no child had been born alive for the defendant 
to support. Both the motion and the prayer for this instruction being 
refused, the defendant excepted. The jury found the issue in favor of 
the plaintiffs, and the Court, thereupon, adjudged that the defendant 
pay a fine of one dollar, an allowance to the feme plaintiff of forty 
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dollars, and the costs, and "in default of such payment the de- (685) 
fendant was sentenced and committed to the house of correc- 
tion, to wit, the common jail of Buncombe County, for the term of 
six months, with authority to the County Commissioners to have him 
to do work on the public roads of the county, the sum of ten dollars 
per month to be allowed for his labor, which shall be paid into Court 
for the use of the feme plaintig, and paid to her in satisfaction of the 
said allowance and the fine and costs." The defendant excepted to the 
judgment and appealed. 

R. IS. XcCaZl for defendant. 
Assistant Attorney-General, Frank Carter and H. C. Chedester, 

contra. 

WALKER, J., after stating the case: This Court in two recent deci- 
sions has fully determined the nature of this proceeding. I t  has been 
adjudged to be civil and not criminal in its nature, and is intended 
merely for the enforcement of a police regulation. 8. v. Liles, 134 N. 
C., 735. I t  being in the nature of a civil proceeding, and the issue of 
paternity being tried according to the rules of evidence and procedure 
applicable to such a proceeding (S. v. Edwards, 110 N. C., 511), a mere 
finding of the issue against the defendant, that is, that he is the father 
of the child, would not authorize the imposition of a fine, which is a 
pecuniary punishment for a criminal offense, or a contempt (which is 
quasi-criminal), imposed by the Court upon conviction. 8. v. Burton, 
113 h': C., 655; 13 A. and E. (2 Ed.), 53. 

I t  is true the word "fine" does not always mean a pecuniary punish- 
ment of an offense inflicted by a court in the exercise of criminal juris- 
diction. I t  has other meanings, and may include a forfeiture, 
or a penalty recoverable by civil action. People v. Nedrow, (686) 
122 Ill., 363; Hanscombe v. Russell, 11 Gray (77 Mass.), 373; 
R. R. CO. v. S., 22 Ran., 1 ;  Black's Dict., p. 494; 13 A and E., supra. 
The true signification of the word when used in a statute must de~end ., 
somewhat upon the context, and the meaning should be gathered from 
the intention, if the latter can fairly be ascertained from the language 
used. I n  ordinary legal phraseology, it is said, the term "fine" means a 
sum of money exacted of a person guilty of a misdemeanor, or a crime, 
the arnount of which may be fixed by lam or left in the discretion of the 
Court, while a penalty is a sum of money exacted by way of punish- 
ment for doing solve act which is prohibited, or omitting to do some- 
thing which is required to be done. Lancaster v. Richardson, 4 Lansing 
(N. P.), 136 ; 13 A. and E., supra, and notes. While the words "fine" 
and "penalty" are often used interchangeably to designate the same 
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thing, we think i t  will accord more with the true intention of the Legisla- 
ture if we hold that in the Act of 1879, ch. 92 (Rev., see. 259), the word 
"fine" was used in the sense of punishment for a criminal offense. I n  
the first place, the amount is not fixed or certain, which is the general 
characteristic of a fine, but not of a penalty, the amount of the latter 
being certain, though the Legislature might perhaps impose a penalty 
of uncertain amount. Commissionen- 9).  Harris, 52 N.  C., 281; 8. v. 
Cuinun, 94 N.  C., 883; 19. v. Crenshaw, 94 N.  C., 877; S. v. Rice, 97 
N. C., 421. I n  the second place, the statute requires that the defendant 
shall be committed in default of the payment of the fine, and lastly, this 
Court has so construed the statute in  former decisions. S. v. Burton, 
113 N. C., 655; S. v. Cagle, 114 N. C., 835; Myers v. Stafiord, ibid., 
231 ; 8. v. Wynne,  116 N. C., 981. This being so, the fine cannot be 

imposed in a proceeding which is not criminal, and upon the 
(687) verdict of a jury, where the issue submitted is tried like those 

in  other civil cases. Otherwise the defendant would be subjected 
to conviction and punishment as for a criminal offense without the 
rights and advantages he would have in a trial upon indictment and the 
plea of not guilty. B. v. Liles, 134 N.  C., at  p. 737. Whether this 
provision of the statute is ~ o i d  and of no effect for the reasons we have 
given, or whether the fine may be imposed upon conviction in  an  inde- 
pendent prosecution, we need not decide, as that question is not before 
us. S .  v. Liles, at p. 741. We only decide that the fine could not be 
exacted in this proceeding. 

Nor could the Court require the defendant to do work upon the public 
roads. The Revisal, sec. 262, authorizes him to be committed to the 
house of correction. Whether or not this provision is constitutional we 
need not say. There is no house of correction i n  Buncombe County, as 
appears by the judgment. The Court could only commit him to the jail 
until he performed its order. I t  has been held by us that the Legisla- 
ture did not intend to punish an  immoral or unlawful act, but merely 
to enforce obedience to the just requirement of the law, that the putative 
father should provide for the support of his offspring, and save the 
mother and the county harmless. S. v. Brown, 46 N. C., 129; Ward 
11. Bell, 52 N. C., 79; 8. v. Edwards, 110 N. C., 511. This question is 
fully discussed in S. v. Morgan, 141 N.  C., 726, and the conclusion 
reached that this part of the judgment is unwarranted. Whether the 
defendant can take the il?solvent debtor's oath is also a question that is 
not presented. 

The other objections of the defendant are untenable. The death of 
the child at  its birth can make no difference as to the right of its mother 
to institnte the proceeding. The statute expressly authorizes the mother 
to proceed against the putative father before the child i s  born, that 
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is, when i t  is en ventre sa mere. Revisal, secs. 253 and 254; (688) 
8. v. Grouse, 86 N. C., 617. The Court may continue the pro- 
ceedings until the birth of the child. Sec. 258. This clearly implies 
that the proceedings may be commenced during pregnancy. 8. v. 
Wynne, 116 N. C., 981. The Judge was right in excluding from the 
judgment an order for a bond of indemnity, as the county, by reason 
of the fact that the child mas dead when born, was not exposed to any 
charge for its support or maintenance. But the allowance to the mother 

. was properly ordered. The statute simply requires that this allowance 
shall be made without directing how the money shall be spent. This 
leaves i t  discretionary with her as to how she will apply it. She was 
co~npelled to pay for medical attention and medicine for herself, and 
the burial expenses of the child, all consequent upon the defendant's 
unlawful act. Why should he not be made to reimburse her?  I t  ap- 
pears from the statute that this allowance could be made before her de- 
livery of the child, if there is no continuance of the trial and the pro- 
ceeding is then prosecuted to judgment. I t  is intended to secure to her 
either probable expenses or to reimburse her actual outlay. 

This eliminates the fine and the alternative sentence of imprisonment 
i n  the house of correction with direction that the defendant be worked 
on the pulnlic roads. The allowance will stand, and the defendant may 
be imprisoned in  the county jail until he pays i t  and the costs, or until 
he is otherwise discharged according to law. 

There was error in the judgment of the Court. 
Modified. 

Cited: 8. v. McDonald, 152 N. C., 804; X. v. Currie, 161 N. C., 218. 

STATE v. J. J. HICKS. 
(689) 

(Filed 27 May, 1907.) 

Indictment-License to Practice Dentistrp-Legislature-Constitutiolza Law 
-Burden of Proof-Evidence. 

1. The Legislature has constitutional authority to regulate the practice of 
dentistry under Revisal, seo 4468, forbidding any person to practice 
who has not graduated at a reputable dental school and received a 
certificate of proficiency or qualification from the Board of Dental Ex- 
aminers, etc.; under section 4470, making the requirements inapplicable 
to any person who was a dental practitioner in this State before 7 
March, 1879, i f  on or before 25 February, 1890, he should file a verified 
statement with the Board of Dental Examiners showing his name, 
residence, date of diploma or license, and date of commencing practice 
here; under section 3642, making it a misdemeanor to practice dentistry 
without first having passed the required examination and received 
the certificate. 
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2. While Revisal, sees. 4468, 4470, and 3642, are of a penal nature and strictly 
construed, they will receive a reasonable interpretation to discover their 
intent; the burden of proof is upon the defendant to show he came 
under the provision of Revisal, see. 4470, and in the absence of evidence 
that he practiced dentistry in the State before the specified time, or 
had filed the required statement, having admitted that he had not 
passed the requisite examination or received the certificate, a motioo 
to quash the indictment is properly refused. 

3. The defendant, under an indictment for practicing dentistry without com- 
plying with the statute, is not excused because the designated officers 
had not furnished, as required of them, blanks upon which to make 
the statement under Revisal, see. 4470, i f  he has not substantially com- 
plied with the provisions of the statute in making his statement with- 
out having the blanks. 

4. Time for filing the statement to practice dentistry under see. 4470, Re- 
visal, is not of the essence of the enactment; by a present compliance 
therewith the defendant will be entitled to a certificate to be registered 
under Revisal, sec. 4468, and thus become lawfully qualified to continue 
the practice of his profession. 

THIS was a criminal action, tried before Ward, J., and a jury, at  
Marc,h Term. 1907. of CLEVELAND. 

The defendant was prosecuted in the Court below upon a war- 
(690) rant issued by a justice of the peace charging him with having, 

i n  October, 1906, "unlawfully and wilfully practiced dentistry 
without having passed the examination and obtained the certificate re- 
quired by law) contrary to the form of the statute." H e  was convicted 
by the justice, and appealed to the Superior Court. There the defend- 
ant moved to quash the warrant because, first, the act of the Legislature 
under which i t  was issued is unconstitutional, and, second, i t  is not 
alleged that the defendant was not engaged in the practice of dentistry 
in t.his State before March 7, 1579. The warrant was amended by per- 
mission of the Court so as to meet the last objection, and the motion 
to qdash was then overruled. 

I t  was admitted that the defendant had not passed an  examination 
before the State Board of Dental Examiners and received a certificate. 
There was evidence tending to show that he was engaged in the practice 
of dentistry in  Catawba County, where he resided, and in  other counties 
of this State on and prior t,o 7 March, 1879, and had conti~mously since 
been so engaged, and was practising in  Cleveland County at  the time 
mentioned i n  the warrant. There was also evidence tending to show 
that he was not so engaged before the year 1884. Evidence was also in- 
troduced which tended to prove that the defendant went with his at- 
torney to the ogce of the Clerk of the Superior Court of Catawba 
County, where he resided, on 15 July, 1889, and made and filed with the 
Clerk an affidavit to the effect that he was lawfully engaged in  the prac- 
tice of dentistry before 3 March, 1887, in  said county, and that he paid 
the Clerk his fee for a transcript of the same. This affidavit was filed 
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in a book known as the Registry of Dentists. I t  was further in evi- 
dence that blanks for registration had not been furnished to the 
Clerk by the State Board of Examiners, as required by law. (691) 

At the close of the testimony the Court charged the jury that if 
they believed the evidence and were satisfied beyond a reasonable doubt 
of the existence of all the facts testified to by the witnesses, they should 
convict the defendant. The jury returned a ver'dict of guilty; judgment 
was entered thereon, and the defendant appealed, having duly reserved 
his exception to the charge of the Court. 

Hayden Clement and B. C'. Beckwith fdr the State. 
Quinn & Haml-i.clc and T. 214. Hufham for defendant. 

WALKER, J., after stating the case: The course of legislation upon 
the subject of dentistry has been somewhat eccentric. The Acts of 
1879, ch. 139, made it unlawful and a misdemeanor for any person but 
an authorized physician and surgeon to practice dentistry, unless he had 
graduated and received a diploma from some reputable dental institu- 
tion or had received a certificate from the Board of Examiners of the 
State Dental Society. Persons who had engaged in the practice of den- 
tistry prior to the ratification of the Act of 7 March, 1879, were ex- 
cepted from its operation. The provisions of that law were inserted 
suhstantiallg in The Code of 1883, and will be found in secs. 3148 to 
3156, inclusive. The Legidature, on 3 March, 1887 (Laws 1887, ch. 
178, see. 4), amended the law by requiring all dentists within six months 
from the ratification of the act to be registered as therein provided with 
the Sec~etary of the State Board of Dental Examiners in a book for the 
purpose, and also specially required that the registration should follow 
a form to be prescribed by the said board, which should, upon applica- 
tion, provide blanks prepared by it. It was also required that the secre- 
tary of the board should furnish a certified list of those who had regis- 
tered to the Clerk of the Superior Court of each county, to be 
entered by him in a book or registry kept for the purpose. Fail- (692) 
ure to register as required by the act was made unlawful and a 
misdemeanor. Laws 1889, ch. 238, extended the time allowed for 
registration twelve months from the date of its ratification, which was 
25 February, 1889, or until 25 February, 1890, and d e n  provided as 
follows: "The State Board of Examiners shall within the above-pre- . 
scribed time forward the necessary blanks for registration to the Clerks 
of the Superior Courts of the respective counties, whose duty i t  shall be 
to notify all persons practicing dentistry of the said requirements in 
said counties." There were other amendments of the law not material 
to the point discussed in this case. The substance of the law was in- 
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serted in the Revisal of 1905 as sees. 4468, 4469, 4470, 3642, and 3643, 
except that see. 4, ch. 178, Laws 1887, does not seem to have been 
brought forward, though a somewhat similar enactment in regard to 
physicians and surgeons is to be found in the Revisal as see. 3646. The 
omission of that section of the Act of 1887 is perhaps substantially sup- 
plied by other sections of the Revisal already mentioned. Section 4468 
of the Revisal forbids'any person to practise dentistry who has not 
graduated at a reputable dental school and who has not received a cer- 
tificate of proficiency or qualification from the Board of Examiners. 
This certificate must be registered, and a failure to have it registered 
works a forfeiture of the certificate, which will not be restored except 
upon the payment of a penalty of twenty dollars to the boar'd for the 
general school fund. Section 4470 provides that section 4468 shall 
not apply to any person who was a dental practitioner in this State be- 
fore 7 Narch, 1879, if on or before 25 February, 1890, he had filed a 
verified statement with the Board of Dental Examiners showing his 
name, residence, date of diploma or license, and date of commencing the 

practice of dentistry. Section 3642 makes it a misdemeanor to 
(693) practice dentistry without having first passed the required exami- 

nation and received a certificate. This is the substance of what 
has been done in the way of securing the proficiency of those engaged in 
the practice of dentistry. Legislation of a similar kind has been held 
to be valid in several comparatively recent decisions of this Court. 
S. v. Call, 121 N. 0.) 643; 8. v. McEnight, 131 N. C., 717; 8. v. Biggs, 
133 N. C., 729; Ezubank v. Turner, 134 N. C., 77. This disposes of the 
defendant's first objection raised by his motion to quash. The other 
objection was fully answered by the order of the Court amending the 
warrant. 

Thc d e n s e  denounced by the statute as criminal is practising den- 
tistry without having first passed an examination and received a certifi- 
cate as provided by law. Revisal, see. 3642. I t  is, then, a violation 
of section 4468 that is made a misdemeanor, and the subsequent section 
(4470) was intended to segregate all those who had practised dentistry 
prior to 7 March, 1879, into a distinct class and except them from the 
operation of section 4468, and consequently from the penal provision 
of section 3642, if (or provided that) they had complied with the Acts 
of 1887, ch. 178, see. 4, by filing a verified statement with the secretary 

, of the Board of Dental Examiners on or before 25 February, 1890. 
This is the plain meaning of the law, and while of a penal nature and to 
be construed strictly, yet it must at the same time receive a reasonable 
interpretation so as to discover the real intention of the Legislature and 
to execute its will. If any hardship results, i t  is not of our making. 
ITnder this construction and the relat i~e position of the several sections 
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we have mentioned, the settled rule of law is that "the excepted cases 
need not be negatived in the indictment or warrant, nor is proof re- 
quired to be made in the first instance on the part of the prosecution. . 
I n  such circumstances, a defendant charged with the crime, who 
seeks protection by reason of the exception, has the burden of prov. (694) 
ing that he comes within the same." 8. v. Connor, 142 N. C., 700. 
This principle, as thus clearly stated by Justice Hoke in that case, is 
elementary, and its application to a case like the one we now have in 
hand was not doubted by any of the Judges, although there were dissent- 
ing views expressed. We were all agreed as to that principle. See, 
also, S .  v. Norman, 13 N. C., 222; S .  v. Tomlinson, 77 N.  C., 528; 
8. v. Hcaton. 81 N. C., 542; S. v. Lanier, 88 N. C., 658; S. v. George, 
93 N. C., 567; S .  v. Downs, 116 N. C., 1064; S .  v. Call, 121 N. C., 649; 
IS. v. Welch, 329 N. C., 580; 8. v. BZac7clcy, 135 N .  C., 622. The bur- 
den was therefore on the defendant, if he claimed exemption from the 
general provision of the law, to show that he had practised before 7 
March, 1879, and also that he had complied with the law as to filing a 
statement with the secretary of the Board of Examiners as requiredby 
section 4470 of the Revisal. There was no evidence that he did this, but 
it was proved by himself that he had filed merely an affidavit with the 
Clerk of the Superior Court, and not with the secretary of the board, 
and the affidavit did not in its terms conform to the statute. I t  did 
not state the place of his residence, nor did i t  state the material and 
essential fact, namely, the date when he commenced the practise of his 
profession. So that he has wholly failed in these respects to bring 
himself within the exemption of section 4470. 

But he assigns as an excuse for non-compliance, that the board was 
required to prescribe the manner of verifying the statement required to 
be filed by him and the secretary to furnish a blank upon which i t  
could be made (Laws 1887, ch. 178, sec. 3; Laws 1889, ch. 228, sec. 2))  
neither of which duties was performed by the officers designated. We 
would accept this as a valid, legal excuse, if he had filed a properly 
worded written statement with the secretary of the board. The 
statute states clearly what the statement shall contain, and it was (695) 
easy for him to have complied with it. But he did not do so, or 
attempt to do so. The authorities are to the effect that he had no right 
to practise simply because the officers had not performed their duty, 
as they could have been compelled by mandamus to do so. Their 
failure to comply with the law, in the language of Brickell, C. J., "af- 
fords to the appellant no excuse or justification for continuing to do 
business without the license." Carpet CO. 21. State, 118 Ala., 143-154. The 
principle has been recognized as sound in its application to mere police 
regulations having no connection with the fiscal affairs of the govem- 
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ment, in the celebrated case of Royal1 v. Virginia, 116 U. S., 572, espe- 
cially at pages 579, 580, and 582. Lord v. Jones, 24 Me., 439. Our case 

. is stronger against the defendant than any of those we have cited, as 
here the defendant could have substantially complied with the law, as 
we have said, by filing his own statement in writing with the secretary. 

A case which seems to be directly in point is Gosnell v. State, 52 Ark., 
928. The statute therein construed related to the practice of dentistry, 
and was rnnch like our act in its phraseology, except as to the furnish- 
ing of blanks; bnt under our construction of the Act of 1889 that is not 
a material difference. That case also affirms the constitutionality of the 
legislation. The opinion of the Court closes as follows: "It is com- 
petent for the Legislature to regulate the practice of dentistry and dental 
surgery in such way as will not deprive the citizens of the right to follow 
a lanful avocation. While it was and is unlawful to practice dentistry 
or dental surgery after the lapse of three months from the passage of the 
act, without the requisite certificate, the appellant may make his appli- 
cation and proof that he was practising at the date of the passage of the 

act, and thereupon he will be entitled to a certificate authorizing 
(696) him to practice." Following the suggestion there made, and as 

i t  appears to us, that the time of filing the necessary statement 
with the secretary of the dental board is not of the essence of the statu- 
tory requirement, but is, in its nature, directory, if the defendant shall 
file a statement conforming to the directions of section 4470 of the Re- 
visal, he will be entitled to a certificate to be registered as required by 
section 4468, and upon thus complying with the law he will be lawfully 
qualified to continue the practise of his profession. That the provision 
as to the time was not regarded by the Legislature as vital to the protec- 
tion of the people from quacks and empirics, or of any great importance 
in determining the right to practise, appears from the fact that from 
March, 1879, to March, 1887-eight years-no such certificate or reg- 
istration was required, but the exemption was general and uncondi- 
tional as to those who had practised before 7 March, 1879, for The Code, 
sec. 3156, provided that it should be. We must hold that time is not of 
the essence of the enactment, for if it was the law would be oppressive, 
if not unconstitutional, as depriving the defendant of all right to prac- 
tise. 

The defendant, having admitted that he had not passed the requisite 
examination and received a certificate from the State Board of Dental 
Examiners, was guilty, unless he came within the exemption, and of this 
there was no evidence, as we have shown. 

No Error. 

Cited: S. v. R. R., 145 N. C., 556; St. Geo'rge v. Hardie, 147 N. C., 
96. 512 
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CASES DISPOSED OF WITHOUT WRITTEN OPINION AT 
FALL TERM, 1906. 

GOODEN v. LUMBER CO. From Currituck. TY. M.  Bond for plaintiff; 
Pruden & Pniden and Xhepherd & Shepherd for defendant, appellant. 
Afhned. 

DAVIS v. R. R. From Tyrrell. dydlett & Ehrir~ghaus and Meekins 
& Leigh for plaintiff, appellant; Pruden R. Pruden and Xhepherd 
& Shepherd for defendant. Affirmed. 

JENNXNGS v. WHITE. From Pasquotank. AdyZett & Ehringhaus for 
plaintiff; W. M. Bond and C. E. Thompson for defendant, appellant. 
Affirmed. (Two cases by this title, both affirmed.) 

BROWN v. R. R. From Bertie. Winston for plaintiff; Day, Bell & 
- 4 7 1 ~ ~  for defendant, appellant. Affirmed. 

8. v. JOHNSON. From Pitt. Attorney-General for State; J .  L. 
Fleming and F. G. James for defendant, appellant. Dismissed for fail- 
ure to perfect appeal. 

S. v. RIVES From Pitt. Attorney-General for State; Skinner & 
TYhedbee for defendant, appellant. Dismissed for failure to perfect ap- 
peal. 

DUFFY v. INS. GO. From Craven. W. D. Mcowr and 0. H. Guwn 
for plaintiff; Hinsdale & Son and W .  W.  Clark for defendant, appel- 
lant. Affirmed. 

MEREUITH v. R. R. From Craven. W .  D. McIver for plaintiff; 
~Yimmons & W a d  for defendant, appellant. Affirmed. 

THOMAS v. TEL. GO. From Craven. D. L. Ward for plaintiff; W. 
137. Clark and F. H. Busbee & Son for defendant, appellant. Affirmed. 

GAY v. R. R. From Greene. Aycock 4 M?wrell and Wooten & 
Wooten for plaintiff; Galloway & AZbritton and L. I. Moore for 
defendant, appellant. Affirmed. 

HARRISON V .  STICKNEY. From Wilson. Connor & Connor 
(698) 

and F. A. Woodard for plaintiff, appellant; You & Finch and Murray 
Allen for defendant. The Court being evenly divided (CONNOR, J., not 
sitting), judgment below affirmed. 

KEARTT v. POOL, appellant. From Wake. Dismissed for failure to 
print the record. 

JOXES v. TEL. CO. From Harnett. W. A. Stewart for plaintiff; 
R. C .  Strong and Xhepherd & Sliepherd for defendant, appellant. Af- 
firmed.. 

JACKSON V .  NEUSE RIVER MILLS. From Wake. J.  N. Holding and 
8. G. Ryan for plaintiff, appellant; R. H. Battle for defendant. Af- 
finned. 
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ELLIS 9. MITCHELL, appellant. From Wake. R. H. Battle and W .  J. 
Peelc for plaintiff; 8. CY*. Ryan and J. N. Holding for defendant. Af- 
firmed. 

SMITH v. 'PI'IARsII. From Cumberland. 1'. If. Sutton for plaintiff, 
appellant; Robinson & Shaw and N. A. Sinclair for defendant. Af- 
firmed. 

HOWELL v. BARFIELD. From Robeson.- Wshart & Shaw and D. J. 
Lezvis for plaintiff, appellant: McLean & McCormick and McIntyre & 
Lawrence for defendant. Affirmed. 

TIALL v. R. R. From Robeson. ilfclntyre & Lawrence for plaintiff; 
McLean & McCownick for defendant, appellant. Affirmed. 

S. v. Houc1-r. From -4nson. Attorney-General and Walter Clark, 
Jr., for the State; H. H. McLendon for defendant, appellant. Affirmed. 

S. v. LITTLE. (Appeal by State.) From Anson. Attorney-General 
and Walter Clark, Jr., for the State; H. H. McLendon for defendant. 
AErmed. 

R. v. LITTLE. From Anson. Aftorney-General and Walter Clark, 
Jr., for the State; I$. H. McLendon for defendant. Affirmed. 

S. v. SCOTT. From Union. Walter Clark, Jr., acting Attor- 
(699) ney-General, for the State; Williams & Lemmond for defendant, 

appellant. Affirmed. 
S. 11. ALSOBROOKS.. From Union. Walter Clark, Jr., for the State; 

A. M. Stack for defendant, appellant. Affirmed. 
c-~RTER 2,. TEL. CO. From Chatham. H. 8. London & Sbn for 

plaintiff; Rusbec & Son, W .  L4. Nonfgomery for defendant, petitioner. 
Petition of defendant to rehear dismissed. 

LEDBETTER v. DELINTING GO. From Eichmond. J.  D. Shaw and 
Morrison & Whitlock for plaintiff, appellant; Bzcsbee & Busbee for de- 
fendant. Affirmed. 

ROWELL v. LITTLE. From Union. A. M. Stack for plaintiff, appel- 
lant; Adams, Jerome & Armfield, J. C. Silces and Robinson & Caudle 
for defendant. Agrmed. 

TEENER v. LAWS. From Orange. I"rank Nash for plaintiff, appel- 
lant; J. TV. Graham and S. M. Catti,? for defendants. Affirmed. 

GUKTER 21. T O B A ~ C O  Co. From Durham. Boone, Giles & Boone for 
plaintiff; Winston & Bryant for defendant, appellant. Affirmed. 

ROBERSON'~. R. R. From Guilford. J. A. Barringer for plaintiff; 
King & h'imball for defendant, appellant. Affirmed. 

S. v. GARNER. From Davidson. Altorney-General for State; E. E. 
Raper for defendant, appellant. Affirmed. 

S. v. ADAMS. From Davidson. Attorney-General for State; Walser 
& Walser and E. E. Raper for defendant, appellant. Affirmed. 

I 
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TYSINGER v. FURLUITURE GO. From Davidson. Brooks & Thompson 
and Taylor & Scales for defendant. Affirmed. 

MILLER v. R. R. From Rowan. R. L, Wright and P. 8. 
Carlton for plaintiff, appellant; T .  C. Linn for defendant. Af- (700) 
limed. 

WALL v. SNITH, appellant. Dismissed for failure to prosecute. 
MILLER v. MILLER, appellant. Dismissed for failure to prosecute. 
DOBSON v. R. R. From Surry. W. L. Rees for plaintiff, appellant; 

Hanly & Hendrem for defendant. Affirmed. 
BEAM v. ADDERHOLDT. From Lincoln. Self, Whitener & Mauser for 

plaintiff, appellant; no co~msel contra. Afirmed. 
SHIJMARE 21. WILKESRORO. Pinley & Hendren and P. D. Haclett for 

defendant, appellant. Affirmed. 
GAST v. CROUCH. From Catawba. E. K. Cline for plaintiffs; Huf- 

ham & TITril1iams for defendant, appellant. Affirmed. 
DORSEY v. BRIDGES. From Rutherford. McBrayer & McBrayer and 

R. A. Justice for plaintiffs, appellants; S. GalZert for defendant. Af- 
firmed. 

LYMAN v. LYMAN, appellant. From Buncombe. Dismissed for fail- 
ure to print record. 

MARTIN v. COOPWR. From I-Iaywood. W .  B. & H. R. Perguson and 
W. T. C~awford for plaintiff, appellant; no counsel contra. Affirmed. 

RRISCOE v. JORDAN. From Gates. Bond for plaintiff. Dismissed 
under Rule 17. 

ERORN v. LUMBER GO. From Craven. Dismissed for failure to print. 
WORSLEY v. KEECH. From Edgecombe. Dismissed under Rule 17. 
HARRELL v. WEBB. From Edgecombe. Dismissed under Rule 17. 
S. v. WILLIAMS. From Wake. Dismissed under Rule 17. 
MCCORMICK v. BURKE. From Robeson. Dismissed under 

Rule 17. (7.01) 
MCKINNON v. R. R. From Robeson. Dismissed under Rule 

17. 
HOBGOOD v. MATCH CO. ; TRUST CO. v. BATTLE, and TRUST CO. v. BEN- 

BOW. From Guilford. Dismissed under Rule 17. 
MILLING CO. I ) .  COLTRANE. From Cabarrus. Compromised and dis- 

missed by consent. 
BURGE v. TEL. CO. From McDowell. Settled. 
CHEDESTER v. MOORE. From Buncombe. Dismissed under Rule 1'7. 
QUEEN v. COOPER. F+om Haywood. Dismissed under Rule 17. 





I N D E X  

ACCIDENTS. See "Damages"; "Negligence." 

1. Where the contract to build a completed house is not entire and 
indivisible, but  only a contract to do a part of the work and 
furnish part of the material, the owner or some independent con- 
tractor, having undertaken, or being bound, to do some substantial 
portion of the  work: if the structure is  destroyed by fire or other 
inevitable accident, before completion, in  such case the parties are  
relieved from further performance, and the contractor is ordinarily 
aIlowed to recover for what he has done, over and above the 

. amount which may have been paid him. Keel v. Construction 
Co., 429. 

2. Where a contract for building a house, to be completed by a certain date, 
provided for the payment of a n  instalment when the  "walls have 
been erected to the second story," and the instalment was paid, 
and thereafter the building, before completion, was destroyed by fire 
without fault on the part of the contractor or owner, the owner is  
not entitled to recover this instalment, nor any part of it, nor is the 
contractor entitled to  recover the value of the walls left stand- 
ing. Ib id .  

3. Where a contract for building a house, to be completed by a specified 
date, provided for the execution by the owner of certain notes and 
mortgages to mature after the date specified for the completion 
of the building, and the notes and mortgages were executed, but 
the building was accidentally destroyed by fire before its completion; 
the owner is entitled to  have the notes and mortgages in  the hands 
of a bank, without endorsement, as  collateral for money advanced 
the contractor, delivered up and canceled. Ibid.  

ACCESSORY. See "Evidence." 

ACCORD AND SATISFACTION. 
1. Where there is a n  agreement to  settle a controverted demand for a 

consideration fixed by the parties, all or a portion of which is 
executory, the  defendant may set i t  up, by making proper averments 
in regard t o  performance, as  an accord and satisfaction of the 
original demand. Hayes v. R. R., 125. 

2. I n  a n  action for damages for personal injuries, where defendant alleged 
that  for a stipulated amount which had been paid, plaintiff executed . 
a full release, and plaintiff in  reply admitted the receipt of the 
money, but denied that  the aIleged release contained the terms of 
the  settlement, averring that  the provision that  he  was to have 
a lifetime job was omitted by fraud in the factum of defendant's 
agent, and there was evidence of the alleged negligence and fraud, 
the Court erred in  nonsulting plaintiff. Ibid.  

3. In  an action for damages for personal injuries, where the defendant 
set up a release as  a n  accord and satisfaction, the plaintiff is not 
required to return the money received before setting up the plea 
that the release was procured by fraud in the factum; but if he 
recovers damages the amount paid him will be deducted. Ibid.  

ACT O F  GOD. See "Trials." 
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ADMISSIONS. 
1. A statement made by the agent of plaintiff, a t  the time he took the 

order, as  to what the contract was and as  a part of the transaction, 
is binding upon the principal. Tupewriter Co. v. Hardware Co., 97. 

2. I n  a n  action for injuries to a passenger on a caboose car, a n  instruction 
that  "plaintiff admits that  he  asked the conductor if he'could ride 
on his train, and was told by him that  he could, but to wait until he  
got through his work, and he would pull the caboose up to the 
station," was erroneous where there was evidence from which the  
jury might find that  the plaintiff admitted only that while the  
conductor did tell him t o  wait a few minutes and he would pull 
the  caboose up to the station, he regarded i t  merely as  a favor 
offered to him by an obliging conductor and not as  a denial to him 
of the  right to enter the car, or even a s  a warning to him not 
to do so. Miller v. R. R., 115. 

3. Where a n  action for services rendered was brought by attachment and 
without personal service against parties who owned no intei-est in  
the land attached, but the real owners a t  their own request upon 
their verified petition were made parties defendant, the Court 
properly denied their motion, made a t  a subsequent term, to be 
allowed to withdraw from the case, especially as  an allegation in 
the petition which constituted the basis of plaintiff's cause of 
action had been admitted by plaintiff in  his reply. Morrison v. 
Mining Co., 250. 

ADVICE OF COUNSEL. See "Evidenc.e." 

AGENCY. See "Principal and Agent." 

ALIMONY. See "Divorce." 

APPEAL AND ERROR. See "Harmless Error." 
1. Where the Court adopts the "appellant's case a s  amended by the  

appellee's exceptions" it is  the duty of the appellant to have the 
case, as  thus modified, redrafted and submitted to  the Judge for 
signature. When he does not do this, but merely sends up his case 
with the appellee's exceptions and Judge's order, there is strictly 
no "case settled," and the Court in  its discretion (there being 
no erors upon the face of t h e  record) may ex mero motu, either 
affirm the judgment or remand the case. Gaither v. Carpenter, 240. 

2. Where the counsel do not agree upon the case on appeal, only the "case 
settled" by the Judge should come up in the record. IbM. 

3. The "case on appeal" should contain such incidents of the trial as  h e r e  
duly excepted to. Ibid. 

4. When a case is before the Judge on appeal, i t  is optional with him 
to t ry  i t  or remand to the Clerk with instructions. In re  Wittkow- 
sky's Land, 247. 

5. An exception to the Court's refusal to dismiss an action against a 
foreign insurance company because the summons was not served 
on the State Insurance Commissioner as  required by Revisal, see. 
4750, cannot be sustained, where the trial Judge found n o  facts 
and i t  does not appear affirmatively that the company is licensed 
to do business in this State. Parker  v. Insurance Go., 339. 

6. I n  the absence of any statement of the facts by the trial Judge, this 
C0ur.t must presume, in  support of his ruling, which is presumed 
to be correct, that  he found a s  a fact that the  defendant was not 
duly licensed, end that  Revisal, see. 4750, did not apply, but that  
the process had been properly served under Revisal, see. 440. Ibid. 
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APPEAL AND ERROR-Continued. 
7. Upon, a motion to dismiss a n  action because the summons had not been 

properly served, the defendant had the right to have the facts 
stated by the  Judge, but  i n  the absence of any request to the 
Judge so to  do, his failure to state them was not error. Ibid. 

8. Where a motion to revive a dormant judgment was before the Judge 
by appeal, i t  was optional with him to reverse the Clerk and remand 
the case to him with directions how to proceed, or himself to  
grant  the motion to revive the judgment and to order execution to 
issue. Mart4n v. Briscoe, 353. 

9. Where the parties waived a jury trial and agreed that  the Judge should 
find the facts and enter judgment thereon, and the Judge found 
the facts and entered judgment i n  favor of the  defendant, and upon 
appeal this Court was of opinion that  upon the facts found judgment 
should have been entered in favor of the plaintiff, and entered its 
order "Reversed:" Held, that  upon presentation of the certificate 
of opinion, the Court below properly entered judgment for the 
plaintiff, and the defendant's motion for a trial cle novo on the 
ground that  some of the findings of fact had been made without 
any evidence to support them, came too late, he having acquiesced 
in the findings without exception. Metthews v. Fry, 384. 

10. Where the defendant was adjudged in contempt and the ruling was 
affirmed on appeal, and upon the presentation of the certificate 
of this Court, the Court below affirmed the  former order in every 
particular and directed the same to be executed, the defendant 
cannot, by a second appeal, review the former decree of this - 
Court. Green v. Green, 406. 

11. Where this Court, on the former appeal, construed the, pleadings a s  
raising certain issues, and the parties went to trial on the pleadings, 
i t  is too late on this appeal to raise the question that  such issues 
are  not presented by the  pleadings. Bank v. Hollingsworth, 520.. 

12. It is  i n  the discretion of the trial Judge to grant  or refuse a mis- 
trial and continuance, and his action is not reviewable. lrtate 
v. Hunter, 607. 

13. 1 n  an appeal from a conviction in criminal cases i t  is not only proper, 
but the  duty of the Supreme Court, when a new trial is granted, 
to  decide upon the legal merits of the case, if i t  appears that  the 
State cannot ultimately succeed in the prosecution. 8. v. Robinson, 
620. 

14. The action of the Superior Court Judge in refusing to remove a cause 
to  another county Tor trial is  not reviewable under the Revisal, 
see. 427. f i .  v. Turner, 641. 

15. I n  criminal cases the Supreme Court has n o  power under the Con- 
stitution nor a t  common law to entertain a motion for a new trial on 
the ground of newly discovered evidence. Ibid. 

16. I n  a trial under a n  indictment, the omission of the trial Judge to 
charge upon any particular phase of the evidence is  not review- 
able in  the  absence of a prayer for special, instruction thereto, 
and such is  t rue when he fails to charge upon the view of there being 
no evidence of motive to commit the crime alleged. Ibid. 

The defendant's rights guaranteed by the Constitution under an indict- 
ment for violating the provisions of Chapter 158 of the Private 
Laws of 1895, are preserved to him when an unrestricted appeal 
from the Mayor of the town is  given him by the act and the trial 
in  the Superior Court is cle novo; alleged errors in  the Mayor's 
Court may be disregarded on appeal to the Supreme Court. LS. 2). 

Brittain, 668. 
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APPEARANCE. 
Where the defendant entered a special appearance and moved to dismiss 

for defective service, which motive was denied and he excepted, 
and he thereafter entered a general appearance, the Court was 
authorized to enter a personal judgment against him. Lemly v. 
Ellis, 200. 

APPLIANCES. See "Evidence and Negligence." 

I APPLICATION FOR LICENSE. See "License." 

ASSAULTS. See "Railroads." 
I n  a n  action against a railroad company for damages for a n  alleged 

wrongful assault by its servpnt, the  Court corre.ctly charged the 
jury that  "where a servant does a wrong to a third person the master 
must answer for the act, if i t  was committed in  the sco_ne and 
course of the servant's employment and i n  furtherance of the master's 
interests," and committed no error in refusing plaintiff's prayer 
that  if the assault was committed by the servant while engaged in 
the  performance of his duties, the company was, in any event, 
responsible. Roberts v. R. R., 176. 

ASSESSMENTS. 
1. In  the exercise of the power of levying special assessments the Board 

of Aldermen must lay off and define the limits of the districts 
within which they are  to be made, and all property within said 
district shall bear its proportion of the cost upon the basis of 
special and peculiar benefits, as  distinguished from those general 
benefits which accrue to i t  in  common with all other property 
in  the city. AsheviEle v. Trust Co., 360. 

2. Before a final order or judgment, fixing the amount which is to be 
paid by the owner, is made, the cost of the improvement should 
be ascertained and apportioned between t h e  several pieces of 
property. Ibid. 

ASSIGNMENT. 
Where the president of a corporation who owned all of i ts  stock 

transferred the same and its assets t o  defendant i n  payment 
, of a debt due defendant, the latter's collateral agreement in  regard 

to  the disposition of certain notes which they held and to pay 
the outstanding debts of the corporation did not make the transfer 
a n  assignment for the benefit of creditors within the operation of 
Acts 1893, ch. 433. Bank v. Hollingsworth/ 520. 

ASSUMPTION OF RISK. See "Contributory Negeligence." 
1. In  a n  action for negligence against a railroad company operating in 

this State, the defense of working on i n  the presence of a defective 
appliance or machine, usually dealt with under the head of 
assumption of risk, has been eliminated by the Fellow-servant 
Act; but if, apart from the element of assumption of risk, the 
plaintiff in  his own conduct has been careless i n  a manner which 
amounts to .contributory negligence, his action fails, except in 
extraordinary and imminent cases like those of Greenlee and 
Troxler. Biles v. R. R., 78. 

2. Where the plaintiff went into the train a t  a station for the  sole purpose 
of purchasing fruit without invitation or inducement, .but simply 
by the silent acquiesence of defendant's agents, he was a mere 
permissive licensee, and took the risk incident to the movement 

I of the  train, and, in  the absence Of any wanton injury, the  motion 
I for nonsuit should have been allowed. Peterson v. R. R., 260. 
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ASSUMPTION OF RISK-Continued. 
3. The jury under the charge, having found the issue of negligence against 

defendant, under the principle established in the Greenlee alld 
Troxler cases, both the defenses of assumption of risk, which 
ordinarily includes the negligence of a fellow-employee and that  of 
contributory negligence, are  closed. to defendant, unless, perhaps, 
the negligent conduct of the injured employee should amount to 
recklessness. Hairston v. Leather Go., 512. 

4. The Fellow-servant Act, Revisal, see. 2646, applies to the  railroad of 
defendant company and shuts off the defense of injury by negligence 
of a fellow-servant and bars all defenses by reason of assumption 
of risk unless the "apparent danger was so great that  its assumption 
amounted to reckless indifference to probable consequences." Ibid. 

ATTACHMENT. 
1. I n  an action for damages for alleged wrongful and malicious attachment 

of plaintiff's cars, the Court erred in  refusing to admit the testimony 
of the  agent of the company, which was surety on the prosecution 
bond in this action, that  for the payment of $10 it would have signed 
a replevy bond to secure release of the cars attached. R. R. v. 
Hardware Co., 54. 

2. In  an action for damages for alleged wrongful and malicious attachment 
of plaintiff's property, where the g&neral manager of defendant 
testified that  the party who bought the goods told him that  they 
were for the use of and bought for the account of plaintiff; that he 
had no reason to disbelieve this statement; that  the former 
action was instituted in  good faith, believing the present plaintiff 
owed the debt for which the property was attached; that  he 
submitted all the facts to his counsel and acted upon his advice, 
and that  he had no idea what property the Sheriff had attached: 
Held, that  the Court erred in  charging the jury that  if they believed 
the evidence they would find that  the attachment was issued without 
probable cause. Ibid. 

3. Where the officer levied an attachment on a n  excessive quantity of 
property, the plaintiff in the attachment is not liable for the abuse 
unless he i n  some way advised, directed or encouraged such action. 
Ibid. 

4. Where a n  attachment had been levied by the Sheriff on certain bonds, 
and thereafter the plaintiff caused a second attachment to be levied 
on them, the  fact that  the plaintiff had deposited them with the 
Clerk of the Court before the second levy was made upon them, the 
deposit not having been made by authority of the Court, did not 
place them in custodia legis, so as  to protect them from the second 
levy, as  they were constructively in  the possession of the Sheriff 
under the prior levy. Lenzly v. Ellis, 200. 

5. Where a n  action for services rendered was brought by attachment and 
without personal service against parties who owned no interest 
in  the land attached, but the real owners a t  their own request 
upon their verified petition were made parties defendant, the Court 
properly denied their motion, made a t  a subsequent term, to  be 
allowed to withdraw from the case, especially a s  a n  allegation i n  
the petition which constituted the  basis of plaintiff's cause of 
action had been admitted by plaintiff in  his reply. Morrison v. 
Mining Co., 250. 

6. An attachment on land is void and constitutes no lien where the 
defendants named i n  the attachment had parted with their title 
before the attachment was issued. Ibid. 
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BANKS AND BANKING. See "Negotiable Instruments." 
Where the letters, upon which the plaintiff bank relied as  authority 

to an agent to make the  draft which it cashed, show that  the 
alleged authority to draw was nothing more than private in- 
structions by the principal to his agent as  to how he should 
conduct this part of the business, and were not to be used a s  
a basis of credit to the agent, the Court properly nonsuited the 
plaintiff. Bank  v. Hay,  326. 

BASTARDY. 
1. A proceeding in bastardy is of a civil nature, not a criminal prose- 

cution, and intended merely for the enforcement of a police regula- 
tion. B. v. Addington, 683. 

2. The intent of the Legislature, Revisal, sec. 259, in  the use of the 
word "fine" was in  the sense of a punishment for a criminal 
offense and such cannot be imposed by the Court i n  proceed- 
ings in  bastardy when the jury finds the issue of paternity against 
the defendant. Ibid. 

3. Under Revisal, see. 262, the Court has no jurisdiction to enforce i ts  
order of "support" by committing the defendant "to the house of 
correction, to-wit, the common jail, with authority of the Commis- 
sioners to have him work on the public roads, allowing the sum 
of ten dollars a month for  his labor, to  be paid into the Court for 
the  use of the feme plaintiff and paid to her in  satisfaction of the 
said allowance." When there is no house of correction in the  
county, the Court can only commit him to jail until the performance 
of the order of support. Ibid. 

4. Under Revisal, sec. 259, the  intention is  to secure to the mother either 
her probable expenses or to reimburse her actual outlay, and the 
death of the child when born does not affect the right of the mother 
to "support;" among other things, she is entitled to pay for medical 
attention and medicine for herself, and the burial expenses of the 
child., consequent upon the defendant's unlawful act. Revisal, secs. 
253 and 254. Ibid. 

BIGAMY. 
1. Revisal, see. 3361, is constitutional under the State and Federal consti- 

tutions. When a man having a lawful wife admits a second 
mariage in  another State, the bigamous marriage is exploited by his 
living openly and avowedly in  this State v i t h  his wife by the 
second marriage, and the offense may be dealt with, tried, determined 
and punished in the  county where the offender may be apprehended 
or  be in  custody. 8. v. Long, 670. 

2. Revisal, see. 3361, does not by its language make i t  necessary for the  
indictment to state the dates of the marriages i n  a charge of t h e  
felonious offense of bigamy, and section 3255 thereof provides 
that  no judgment upon any indictment for a felony or misdemeanor 
shall be stayed or reversed for omitting to state the time a t  which 
the offense was committed, where time is  not of the essence of 
the offense. Ibid. 

3. Under an indictment for bigamy, Revisal, sec. 3361, i t  is  unnecessary 
to  state where the second marriage took place. Ibzd. 

4. When i t  appears under a n  indictment for bigamy, Revisal, 3361, that  
the offense was committed outside of this State, jurisdiction of the 
courts of this State is  ousted; but the presumption is in  favor of 
jurisdiction, and the burden of proof is on the defendant: he must 
prove that  the offense had not i n  fact been committed i n  the county 
where the bill was found, and a motion to quash or in  arrest will 
not be granted. Revisal,  see. 3255. Ibid. 
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BIGAMY-Continued. 
5. If the  defendant desires fuller information upon which to prepare his 

defense than is  required to be charged in the indictment for bigamy, 
Revisal, sec. 3361, he should ask for a bill of particulars. Revisal, 
see. 3244. Ibid. 

BOUNDARIES. See "Processioning." 

BURDEN OF PROOF. 
1. On a n  issue addressed to the question whether the insured committed 

suicide, the presumption is  against a n  act of suicide, and the burden 
is on the party who seeks to establish it. Thaxton v. Insurance 
co:, 33. 

2. I n  a processioning proceeding, where the  cause has been transferred 
to  the Court a t  term, a n  instruction to the jury that  "if they should 
find from the greater weight of evidence that the original and true 
line between the plaintiff and defendant is as  claimed by defendant, 
then you will answer this issue (as  to  boundary) in  his favor," 
was erroneous, as the burden of proof was on the  plaintiff to 
establish the line. Woody v. Fountain, 66. 

3. Where the evidence and verdict established that  the title of the party 
who negotiated the check to defendant was defective, the burden 
under Revisal, see. 2208, was on the defendant claiming to be a 
purchaser in  good. faith for value and without notice, to make this 
claim good by the greater weight of the evidence; and the Court 
erred in  charging that  the burden was upon the plaintiff to prove 
that  the defendant was not a holder in  due course. Manufacturing 
Co. v. Summers, 102. 

4. In  a n  action by a servant to recover damages for i n j u r i e ~  received 
from the planks on a gangway slipping, he  must prove that the 
gangway was i n  a defective condition, tha t  its defective condition 
was the proximate cause of his injury, and that  the master knew 
of i ts  defective condition, or was guilty of negligence in not dis- 
covering and repairing the same. 8hazo v. Yanufacturing Co., 131. 

5. I n  a n  action to recover damages for delay in the delivery of a telegram, 
i n  order to enable the plaintiff t o  recover substantial damages, 
based upon his mental distress and suffering, i t  is necessary for 
him to show tha t  the defendant could reasonably have foreseen from 
the face of the message that such damages would result from a 
breach of its contract or duty, or that  i t  had extraneous information 
which should have caused it to  anticipate just such a consequence 
from a neglect of its duty toward the plaintiff. Harrison v. Tele- 
graph Co., 147. 

6. It is  the duty of a railroad to use reasonable care to provide and 
maintain a safe switch and to keep i t  properly adjusted, and 
the fact that  i t  was not so adjusted and set to the main track, 
where, according to the regular schedule, a passenger train was 
expected to pass over it, raises a presumption that  defendant's ser- 
vants, entrusted with that  duty, were negligent, and casts upon de- 
fendant the duty of "going forward" with proof to the contrary. 
Haynes v. 23. R., 154. 

7. I n  an action to recover uuon a contract for services, the Court correctly 
charged that the burden was upon the defendant to show good 
legal excuse for discharging the plaintiff, and that  if the plaintiff 
failed to perform his duty as  superintendent, the defendant had the 
right to discharge him, and that  if the plaintiff had performed his 
part of the contract, and did not voluntarily withdraw from the . 
service, they should find that he was wrongfully discharged. Ivey 
v. Cotton Mills, 189. 
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BURDEN OF PROOF-Continued. 
8. In  a proceeding for the probate of a will, on the margin of which was 

written an alleged revocation, after the propounder offered the 
will and proved its due execution, the burden of proving that the 
will had been legally revoked was upon the contestant. I n  r e  
Bhelton's Will, 218. 

9. Where the Court erroneously put upon the propounder of a will the 
burden of proving that a n  alleged revocation of a will was not 
genuine, the contestant, a t  whose request i t  was done, cannot 
complain. Ibid. 

10. In  a n  action to recover damages for delay in  the delivery of a mes- 
sage, the Court charged the jury, "The message not having been 
delivered until a week afterwards, the law presumes negligence 
on the part of the defendant company, but i t  is not such a pre- 
sumption as  could .not be rebutted. But i t  reqbires proof on the 
part of the defendant by the greater weight of the evidence that 
it did exercise due chre in the effort to deliver the message." The 
first paragraph was correct, the latter incorrect. Shepard u. Tele- 
graph Co., 244. 

11. The party who has not the burden of the issue is not bound to disprove 
thfe actor's case by a preponderance of the evidence, for the actor 
must fail if, upon the whole evidence, he does not have a pre- 
ponderance, no matter whether it is  because t h e  weight of evidence is 
with the other party or because the scales are  equally balanced. Ibid. 

12. In a n  action for damages for negligently setting fire to  plaintiff's lumber 
by sparks from defendant's engine, the Court properly charged that  
if the fire was set out by the engine, the burden was on the defendant 
to  show that  i t  was equipped with a proper spark-arrester-a matter 
peculiarly within its knowledge. Lumber Co. u. R. R., 324. 

13. When i t  appears under an indictment for bigamy (Revisal, see. 3361) 
tha t  the offense was committed outside of this State, jurisdiction 
of the courts of this State is  ousted; but the presumption is in  favor 
of jurisdiction, and the burden of proof is on the  defendant: he 
must prove that  the offense had not in fact been committed in the 
county where the bill was found;and a motion to quash or in  arrest 
will not be granted. Revisal, 3255. B. u. Long, 670. 

14. The proviso of Revisal, see. 3361, as to divorce and seven years' absence 
a re  matters of defense which the defendant must prove to withdraw 
himself from the operation of the statute. Ibid. 

15. While Revisal, sees. 4468, 4470 and 3642, a r e  of a penal nature and 
strictly construed, they will receive a reasonable interpretation to  
discover their intent; the burden of proof is upon the defendant 
t o  show he came under the provision of Revisal, see. 4470, and in the 
absence of evidence that he practised dentistry i n  the State before 

. the specified time, or had filed the required statement, having 
admitted that  he had not passed the  requisite examination or re- 
ceived the certificate, a motion to quash the indictment is  properly 
refused. 8. v. Hicks, 689. 

CA. PIAS, NOTICE TO PRODUCE. See "Evidence!' 

CARRYING CONCEALED WEAPONS. See "Concealed Weapons." 

CASE ON APPEAL. See "Appeal and Error." 
1. Where the counsel do not agree upon the case on appeal, only the 

"case settled" by the Judge should come up in the  record. Gaither 
u. Carpenter, ,240. 

2. The "case on appeal" should contain such incidents of the  trial as  were 
duly excepted to. Ibid. 
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CHARGE OF COURT. See "Instructions." 

CIRCUMSTANTIAL EVIDENCE. See "Evidence." 

COLOR OF TITLE. - 
I n  a n  action of ejectment, where the  sister of plaintiffs, who held 

a deed for a tract of land, died in  infancy without ever having 
entered on the land, and thereafter their father, who lived on a 
different tract, took possession of the land and held i t  until his 
death, when the plaintiffs entered into possession: Held, the father 
will not be  resumed to have entered i n  behalf of his  children, 
where there was no evidence that  he professed to do so, and none 
that  they had any title, but a t  most only color of title, and his 
possession will not enure to them so as  to perfect any colorable title 
they may have had as  against a stranger. Barrett v. Brewer, 88. 

COMMISSIONERS. See "Municipal Corporations"; "County Commissioners." 

COMPROMISE AND SETTLEMENT. 
An agreement made in good faith to compromise and settle disputed 

matters is valid and binding, and will be sustained as  not only 
based upon a sufficient consideration, but upon the highest consid- 
eration of public policy as  well; and this, too, without any special 
regard to the  special merits of the controversy or the character or 
validity of the claims of the respective parties. York v. Westall, 276. 

CONCEALED WEAPONS. 
1. I n  order to come within the exception of the statute (Revisal 1905, 

see. 3708) prohibiting the carrying of concealed weapons, the 
defendant, otherwise having the authority, must have been i n  the 
actual performance of his  duties a t  the time. 8. v. Simmons, 613. 

2. A person acting i n  ignorance of the law in good faith and upon advice 
of the Clerk of the Court o r  of a n  attorney, but in  violation of the 
statute prohibiting the carrying of concealed weapons, is not ex- 
cused. Ibid. 

3. The intention of the defendant to conceal a weapon on his person is 
immaterial, if from his own testimony it appears that  he necessarily 
knew that h e  was carrying it concealed. Ibid. 

CONDITION PRECEDENT. See "Consideration." 

CONFESSION OF JUDGMENT. See "Judgment." 

CONSIDERATION. See "Contracts." 
1. Under Revisal, see. 2173, which enacts "that a n  antecedent or pre- 

existing debt constitutes value, and is deemed such whether the 
instrument is payable on demand or a t  a future time," such a n  
indebtedness is sufficient consideration t o  constitute one a holder 
for value within the meaning of the law merchant. Manufacturing 
Co. v. Summers, 102. 

2. An agreement made in good faith to compromise and settle disputed 
matters is valid and binding, and will be sustained as  not only 
based upon a sufficient consideration, but upon the highest con- 
sideration of public policy as  well; and this too, without any 
special regard to the special merits of the controversy or the 
character or validity of the claims of the respective parties. York 
v. Westall, 276. 

3. A contract, by which the defendant agreed to withdraw all claim to 
standing trees and to abandon all interest he acquired under a n  
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extension by par01 of a written contract with plaintiff's grantor 
to cut timber, and the plaintiff, i n  consideration thereof, agreed to 
waive or release all claim for damages for the trespass alleged to 
have been committed by the defendant, is  enforcible and is not within 
the statute of frauds. Ibid. 

4. Where the plaintiff proposed to purchase certain bonds issued by the 
defendant, "when legally issued to the satisfaction of our attorney," 
which proposition was accepted by the  defendant, the approval 
of the attorney selected to pass upon the validity of the bonds, 
honestly and fairly expressed, was a condition precedent to  the  
completion of the purchase. Webb v. Trustees, 299. 

5. Where a t  the time a lot was cdnveyed to the defendant, as  a n  induce- 
ment thereto and in part consideration for the sale and delivery 
of the deed, the defendant then agreed with plaintiff that  i f  he did 
not build on the lot, but resold it, plaintiff was to  have the profits 
realized on such resale: Held, that  such agreement could be shown 
by oral evidence and did not come within the statute of frauds and 
was not without consideration. Bourne v. Sherrill, 381. 

CONSTITUTION OF NORTH CAROLINA. See "Constitutional Law." 

Art. I ,  see. 16. Imprisonment for Debt. Ledford v. Emerson, 527. 
Art. 11, see. 14. Aye and No Vote. Commissioners v. Trust Go., 110. 
Art. IV, see. 27. Jurisdiction of Justice of Peace-Contract-Ex Delicto. 

Duckworth v. Mull, 461. 
Art. IV, see. 12. Damages a s  Distinguished from Property. Ibid. 

CONSTITUTIONAL LAW. 
1. There is no constitutional iequirement that  the tax rate  for county pur- 

poses shall be the same everywhere. It varies in  thk different 
counties, and may vary in  different townships, parts of townships, 
districts, towns and cities in  the same county. Jones v. Commzs- 
sioners, 59. . 

2. The Constitution recognizes the existence of counties, townships, cities 
and towns as  governmental agencies; but they a r e  all legislative 
creations and subject to be changed, abolished or divided, a t  the 
will of the General Assembly. Ibid. 

3. An entry on the legislative journal that  "The bill passed its second read- 
ing, ayes 39, noes. ., as.follows": then follows a list of those voting i n  
the affirmative, without any reference to those voting in the negative, 
indicates that  the bill passed by a unanimous vote and that there 
were no names to be recorded in the negative, and is a compliance 
with the requirements o r  Article 11, see. 14, of the Constitution, 
that  the ayes and noes shall be entered on the journals. Debnam v. 
Chitty, 131 N. C., 657, overruled. Commissioners v. Trust Go., 110. 

4. I n  criminal cases the Supreme Court has no power under the Constitu- 
tion nor a t  common law to entertain a motion for a new trial on 
the ground of newly discovered evidence. S. v. Turner, 641. 

5. The method by which jurors are  to be selected and summoned not being 
prescribed by the Constitution, and no limitation therein upon the 
power of the General Assembly to regulate it, a n  exception to the 
validity of section 10, chapter 158, of the  Private Laws 1895; because 
the  jurors were not drawn out of the box, but were summoned by 
the marshal a s  directed by the act, cannot be sustained in a criminal 
action charging defendant with selling liquor in  violation of section 
9 of said act. 8. v. Brittaim, 668. 

- I 
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CONSTITUTIONAL LAWzContinued. \ 

6. The defendant's rights guaranteed by the Constitution under an indict- 
ment for violating the provisions of chapter 158 of the Private Laws 
of 1895, are preserved to him when a n  unrestricted appeal from the 
Mayor of the town is given him by the act, and the trial in  the 
Superior Court is de novo; alleged errors in  the Mayor's Court may 
be disregarded on appeal to the Supreme Court. Ibid. 

7. The Legislature has constitutional auihority to regulate the practice of 
dentistry under Revisal, sec. 4468, forbidding any person to practice 
who has not graduated a t  a reputable dental school and received a 
certificate of proficiency or qualification from the Board of Dental 
Examiners, etc.; under section 4470, making the requirements in- 
applicable to any person who was a dental practitioner in  this State 
before 7 March, 1879, i f  on or before 25 February, 1890, he should file 
a verified statement with the Board of Dental Examiners showing his 
name, residence, date of diploma or license, and date of commencing 
practice here; under section 3642, making it a misdemeanor to prac- 
tice .dentistry without first having passed the  required examination 
and received the certificate. iS. v. Hicks, 689. 

CONTEMPT. 
1. Where plaintiff obtained a judgment of divorce from bed and board 

against defendant, and the defendant was ordered to convey a one- 
fourth interest in a certain tract of land to a trustee for the use and 
benefit of plaintiff or pay into the Clerk's office $250 for the same 
purpose, the land to be leased by the trustee or sold and the proceeds 
applied to the support of plaintiff, the execution of a quit-claim deed 
by defendant to the trustee was not a compliance with the order, 
where i t  was afterwards discovered that  defendant had, prior to the 
judgment of separation, conveyed all of his interest in  the land to his 
son; and a n  order adjudging him i n  contempt and committing him 
to jail until he had complied with the order of alimony was proper, 
the Court having found that  he was fully able to comply. Green v. 
Green, 406. 

2. Where the defendant was adjudged in contempt and the ruling was 
affirmed on appeal, and upon the presentation of the cemtificate of 
this Court, the  Court below affirmed t h e  former order i n  every par- 
ticular and directed the same to be executed, the defendant cannot, 
by a second appeal, review the former decree of this Court. Ibid. 

CONTRACTS. See "Substantial Performance"; "Insurance"; "Waiver." 
1. In  cases of contract, as  well as  i n  tort, it is  generally incumbent upon 

a n  injured party to do whatever he  reasonably can to improve all 
reasonable and proper opportunities to  lessen the injury. He must 
not remain supine, but should make reasonable exertions to help him- 
self, and. thereby reduce his loss and diminish the responsibility of 
the party in  default to him. R. R. v. Hardware Go., 54. 

2. It is competent to show, by oral evidence, a collateral agreement as  to  
how a n  instrument for  the payment of money should in  fact be paid, 
though the instrument is in writing and the promise i t  contains is 
to pay i n  so many dollars. Typewriter Co. v. Hardware Co., 97. 

3. I n  a n  action on a written contract, where the defendant set up a s  a 
defense certain verbal stipulations, and the jury by their verdict 
have accepted the existence of the verbal stipulations, the fact that  
the  Court annexed to i t  a qualification not required by the law to 
make it a valid defense is  not error of which plaintiff can complain. 
Ibib. 
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CONTRACTS-Continued. 
4. Where the plaintiff proposed to sell a certain kind of machine and t h e  

defendant to  buy another and quite a different kind, there was a 
mutual mistake a s  to the subject-matter of the sale, and the minds 
of the parties not having met in  one and the same intention, there 
was no contract, but the defendant, having received and converted to 
his own use the machine shipped to him, is liable for its value, and 
his counter-claim, for the difference in  the price of the two machines, 
must fail. Machine 00. v. Chalkley, 181. 

5. Where, in  a n  action to recover upon a contract for services, plaintiff 
introduced a letter from defendant which fixes the compensation, 
but does not set forth the terms of the employment nor the nature 
of the services expected of plaintiff, and it  shows that  the entire con- 
tract was not reduced to writing, i t  was competent to  resort to par01 

. evidence to explain the ambiguous terms and to fill out the terms 
of the contract and to show that  the plaintiff represented himself 
competent to  superintend the work he  was about to undertake. Ivey 
v. Cotton Mills, 189. 

6. Where one contracts to serve another there is a n  implied representation 
that  he is  competent to discharge the duties of his position and is 
possessed of all the requisite skill which will enable him to do so, and 
the breach of any material stipulation, whether express or implied, 
which disables the servant to discharge his part of the contract or . which results in  his inability to do so, furnishes good ground for the 
master to terminate the contract and is  a valid and legal excuse for 
the discharge of the servant. Ibid. 

7. In  a n  action to recover upon a contract for services, the  Court correctly 
charged that  the burden was upon the defendant to show good legal 
excuse for discharging the plaintiff, and that  if the plaintiff failed to 
perform his duty as  'superintendent, the defendant had the right 
to discharge him, and that  if the plaintiff had performed his part 
of the contract, and did not voluntarily withdraw from the service, 
they should find that  he was wrongfully discharged. Ibid. 

8. A contract for the sale and delivery of yarns, i n  which it was stipulated 
that  bills of lading were to be sent direct to the buyer and upon 
receipt of the goods he was to remit to the seller, was not substan- 
tially performed when the seller shipped the goods with bill of lading 
attached, and the buyer was justified in  not receiving them, and is 
entitled to recover as  damages the difference between the contract 
price and what it reasonably cost him on the market to supply the 
goods. Riley v. Carpenter, 215. 

9. One who invokes the doctrine of substantial performance i n  order to 
show a right to  recover on' a contract, must present a case in  which 
there has been no willful omission or departure from the terms of 
the  contract. Ibid. 

10. Where a by-law of a n  assessment insurance company provided "that any 
member failing to pay his assessment within thirty days after notice 
mailed to him shall be dropped from the association and shall be 
required to pay a new membership fee in  order to  renew his in- 
surance," and the insured, having failed to pay a n  assessment of 
which he had notice, was dropped, the company had the right to 
refuse to  reinstate him after the lapse of three months after he had 
forfeited his policy and when his health had become hopelessly im- 
paired. Hay v. Association, 256. 

11. The fact that  a n  assessment life insurance company, on some occasions, 
accepted payment by the insured of assessments after they should 
have been paid, did not constitute a waiver of the  terms of the policy 

A nor amount t o  a n  agreement that  premiums need not be paid 



promptly, especially where there was unreasonable delay and the 
health of the insured had become hopelessly impaired. Ibid. 

12. Where the complaint alleged a contract of sale and a breach thereof, and 
the answer denied that  i t  was a n  absolute sale and alleged by way 
of counter-claim that  the goods were shipped on consignment, and 
demanded a n  account, the plaintiff's cause of action was in  itself a 
direct denial of the counter-claim, and a judgment by default on the 
counter-claim before the issues in  reference to the plaintiff's cause 
of action were determined would have been irregular and improper. 
Till inghast v. Cotton Mills, 268. 

13. I n  a n  action for breach of a contract of sale of cotton yarns, the measure 
of damages is the difference between the contract price and market 
value a t  the time when and place where the goods should have been 
delivered by the  terms of the contract. Ibid. 

14. Where the plaintiff seeks to recover different and additional damages 
arising by reason of special circumstances, he is required to show 
that  defendant, a t  the time the contract was entered into, had knowl- 
edge of these circumstances, and of a kind from which i t  could be 
fairly and reasonably inferred that  the  parties contemplated that  
they should be considered as  affecting the question of damages. D i d .  

15. Where there has been a breach of contract definite and entire, the injured 
party must do what fair and reasonable business prudence requires 
to save himself and reduce the damage; or the damage which arises 
from his own neglect will be considered too remote for recovery. 
Ibid. 

16. An agreement made in good faith to compromise and settle disputed 
matters is  valid and binding, and will be sustained as  not only based 
upon a sufficient consideration, but upon the highest consideration 
of public policy a s  well; and this, too, without any special regard 
to the special merits of the controversy or the character or validity 
of the claims of the respective parties. York v. Westal l ,  276. 

17. A contract, by which the defendant agreed to withdraw all claim to stand- 
ing trees and to abandon all interests he acquired under a n  extension 
by par01 of a written contract with plaintiff's grantor to cut timber, 
and the plaintiff, in  consideration thereof, agreed to waive or release 
all claim for damages for the trespass alleged to have been committed 
by the defendant, is enforcible and is not within the  statute of 
frauds. Ibid.  

18. The averments in the answer that  "when the plaintiff purchased the land 
from W. and received the deed therefor he  was notified by W. that  
the defendant was the owner of the merchantable timber trees then 
on the land, and that  the time for cutting and removing the same had 
been extended for one year after the date of the expiration of their 
former contract, and that W. intended to insert the  said agreement ' 
for an extension in the deed to plaintiff, but omitted t o  do so by the 
mistake and inadvertence of the draftsman of the deed," a re  not 
sufficient to show any such mutual mistake of the  parties to the 
deed as  would induce a court of equity to correct it. lbid.  

19. Where the plaintiff proposed to purchase certain bonds issued by the 
defendant, "when legally issued t o  the satisfaction of our attorney," 
which proposition was accepted by the defendant, the approval of 
the attorney selected to pass upon the  validity of the bonds, honestly 
and fairly expressed, was a condition precedent to the completion 
of the purchase. W e b b  v. Trustees,  299. 

20. The correspondence or negotiation leading up to a proposition to pur- 
chase bonds is not material, where the proposition made by plaintiff 
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CONTRACTS-Continued. 
and accepted by defendant was the result of such negotiation, and their 
relative rights and liabilities must be ascertained and declared upon * 

the plain and unambiguous language found therein. Ibid. 
21. Whether the right to cut timber is a grant, o r  a reservation, i t  expires 

a t  the time specified. When no time is specified, a grantee of such 
right takes upon the implied agreement t o  cut and remove within 
a reasonable time, whereas when a grantor of the fee reserves o r  
excepts the timber, and there is no limitation to indicate when the 
reservation shall expire, then the grantee must give notice for a 
reasonable time that  the grantor must cut  or remove the timber in- 
cluded in his reservation. Mining Go. v. Cotton Mills, 307. 

22. Where land was conveyed i n  fee to plaintiff "with all timber reserved" by 
the grantor, and i t  was stipulated that  when the land was divided 
into lots and the erection of any building was begun Dn any lot, then 
the grantor "shall have no further right to any timber upon said 
lot," the Court erred in  holding that  the plaintiff can recover of 
the defendant for timber cut on any lot before the happening of the 
event which i t  was agreed should put a n  end to the reservation. Ibid. 

23. The principal is liable upon a contract duly made by his agent with 
a third person: (1)  When the agent acts within the scope of his 
actual authority; (2)  when the contract, although unauthorized, has 
been ratified; (3)  when the  agent acts within the scope of his ap- 
parent authority, unless the third person has notice that the agent is 
exceeding his authority. Bank v. Hay, 326. 

24. The authority to draw, accept o r  endorse bills, notes and checks will not 
readily be implied a s  a n  incident to the express authority of an agent. 
I t  must ordinarily be conferred expressly, but  i t  may be implied if 
the execution of the paper is  a necessary incident to the business, that  
is, if the purpose of the agency 6annot otherwise be accomplished. 
Ibid. 

25. Where S. wrote to the plaintiff a s  follows: "Kindly advise us  by wire 
Monday if you can use 1,500 creosote barrels between now and Janu- 
ary lst,  a t  95 cents, delivered in carload lots," and plaintiff filed with 
defendant on Monday a message addressed to S. as follows: "We - 
accept your offer of 1,500 barrels a s  per yours of the 7th": Held, 
that  the letter from S. was a mere "trade inquiry," and was not a 
legal offer binding on acceptance, and plaintiff's reply did not Create 
a contract, and plaintiff is  entitled to recQver of defendant by reason 
of its negligence in  the deliyery of the message only nominal dam- 
ages, to wit, the price of the message. Tanning Go. v. Telegraph 
Go., 376. 

26. An acceptance, to bind the other party, must be unconditional and un- 
qualified and must correspond exactly to the terms of the offer. Ibid. 

. 27. In  an action for damages for mental anguish on account of defendant's 
failure to promptly deliver the following telegram: "Mother very 
sick; come a t  once," signed by plaintiff's son, where the  evidence 
shows that plaintiff's son, twenty-six years old, filed the telegram 
with the defendant's operator, who asked for the number and street 
of the sendee; that  the son told the operator that  he did not know 
the address, but that  his father knew i t ;  that  he went back to his 
father and got the address; that  the operator knew the son and his 
father; that the son told the operator that  the sendee was his brother- 
in-law; that the  plaintiff sent his son t o  send the telegram and gave 
him money to pay for it, but the son failed to so inform the operator: 
Held, there was no evidence which charged the defendant with 
knowledge that  the son filed t h e  telegram a s  agent df and for the 
benefit of his father. Helms v. Telegraph GO., 386. 

630 
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CONTRACTS-Continued. 
28. A party who is not mentioned in a message or whose interest therein is  

not communicated to  the company cannot recover substantial dam- 
ages for  mental anguish. Tbid. 

29. Where one contracts with the owner of a lot to furnish all the materials 
and build and construct a house thereon for a certain price, the 
contract being entire and indivisible, if the structure, before COm- 
pletion, is destroyed by fire, without fault on the part of the owner, 
and the contractor, being given the opportunity, refuses to proceed 
further, he is  liable to refund any money which may have been paid 
him on the contract, and also for damages for i ts  non-performance. 
Keel v. Construction Co., 429. 

30. If the contract price of the building is to be paid by installments on the 
completion of certain specified portions of the work, each instalment 
becomes a debt due to  the  builder as  the particular portion specified 
is completed; and if the  house is  destroyed by accident, the employer 
would be bound to pay the instalment then due, but  would not be 
regponsible for any intermediate.work and labor and materials. Ibid. 

31. Where the contract to build a completed house is not entire and indivisi- 
ble, but only a contract t o  do a part of the work and furnish part 
of the material, the owner or some independent contractor, having 
undertaken, or being bound, to do some substantial portion of the 
work: if the structure is destroyed by fire or other inevitable accident, 
before completion, in such case the parties a r e  relieved from further 
performance, and the  contractor is ordinarily allowed to recover for 
what he has done, over and above the amount which may have been 
paid him. Ibid. 

32. Where a contract for building a house, to be completed by a certain date, 
provided for the payment of an instalment when the "walls have 
been erected to the second story," and the instalment was paid, and 
thereafter the building, before completion, was destroyed by fire 
without fault on the part of the contractor or owner, the owner is 
not entitled t o  recover this instalment, nor any part  of it, nor is the 
contractor entitIed to recover the value of the walls left standing. 
Ibid. 

33. Where a contract for building a house, to be completed by a specified 
date, provided for the execution by the owner of certain notes and 
mortgages t o  mature after the date specified for the completion of the 
building, and the notes and mortgages were executed, but the building 
was accidentally destroyed by fire before i ts  complation, the owner 
is entitled to have the notes and mortgages in  the hands of a bank, 
without endorsement, a s  collateral for money advanced the  contractor, 
delivered up and canceled. Ibid. 

34. Matters bearing upon the execution, interpretation and validity of a 
contract a r e  determined by the law of the place where it is made. 
Cannaday v. R. R., 439. 

35. The exceptions to this general-doctrine are: (1) When the contract in  
question is contrary to good morals; (2)  when the  State of the forum, 
or i ts  citizens, would be injured by i ts  enforcement; ( 3 )  when the 
contract violates the positive legislation of the State of the forum, 
and ( 4 )  when it violates its public policy. Ibid. 

36. Where the plaintiff, a n  employee of the defendant, entered into a con- 
tract in  South Carolina, pursuant to which he became a member of 
i t s  Relief Department, by which he agreed that  the acceptance by him 
of benefits for injuries sustained should operate as  a release and sat- 
isfaction of all claims against defendant growing out of said injuries, 
and the contract of employment was made in South Carolina, and 
the  plaintiff was injured in that  State by defendant's negligence, 
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and accepted and received benefits under the provisions of the con- 
tract in said State, and where the courts of South Carolina have in- 
terpreted the  contract as  a n  agreement to  elect i n  event of injury 
either to accept the benefits and release the defendant or waive the 
benefits and sue on the cause of action, and that  his election to receive 
the benefits was a release of his cause of action for negligence: Held, 
that this interpretation is binding upon this Court, and the  plaintiff, 
having no cause of action in South Carolina, has none in this State. 
Ibid. 

37. The doctrine of specific performance, with compensation for defects when 
the vendor cannot convey exactly what his contract calls for, is us- 
ually applied to cases where the defects urged as  a ground for com- 
pensation existed when the contract was made, but, when the circum- 
stances required, i t  is extended to cases in  which the defects arose 
afterwards, a s  when the property was destroyed by fire subsequently 
to  the execution of the contract, i ts application resting in  the sound 
legal discretion of the Court, LSIutton v. Davis, 474. t 

38. A deed, in the line of the vendor's title, which had been executed by com- 
missioners appointed in  judicial proceedings pursuant to the Court's 
order, but which had been lost or mislaid, did not constitute a defect 
in  his title. Ibid. 

39. Where the plaintiff sold a house and lot to the defendant, the deed 
to be delivered to defendant's attorneys to be delivered to defendant 
on payment of the latter's note for the purchase-price, and the 
deed was delivered in escrow and the note executed a s  agreed, 
and the defendant went into possession, made a n  addition to the 
building and had same insured and i t  was destroyed by fire before 
the note was paid or the deed was delivered: Held, that  the d e  
fendant, maintaining his right to a conveyance of the lot, was 
not entitled to  any reduction from the  amount of the note. Ibid. 

40. Where there is  a contract for the sale and conveyance of realty absolute 
and binding on the parties, equity, for most purposes, will consider 
the con t raa  a s  specifically executed; the vendee will become the 
equitable owner of the lands and the vendor of the purchase-money. 
After the contract, the vendor is the trustee of the legal estate 
for the vendee. Ibid. 

41. While a corporation may contract under an assumed and fictitious name 
and b e  bound on the contract, the president o r  other managing 
officer, without any authority whatever, cannot bind the corpora- 
tion by endorsing, in  his own name or the name of some firm 
of which he may be a member, a note payable to himself for 
which the corporation received no benefit o r  consideration. Bank 
v. Hollingsworth, 520. 

42. A married woman, without the written consent of her husband, cannot 
make a valid executory contract, unless such falls within the 
exceptions of the Revisal, sec. 2094; and where there is no 
evidence of such assent, she cannot be held criminally liable 
for willfully refusing to work certain crops on lands "rented" by her, 
under the Revisal, see. 3367. LSI. v. Robinson, 620. 

CONTRIBUTORY NEGLIGENCE. See "Negligence;" "Assumption of Risk." 
1. I n  a n  action against a railroad company for damages for personal 

injuries, where the plaintiff's evidence shows that  he was at  the 
time of the injury a t  the usual position on the step provided for 
the purpose on the pilot of the engine by order of his superiors 
and in the necessary performance of his duties, and that  he was 
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CONTRIBUTORY NEGLIGENCE-Continued. 
thrown on the track and. injured because the engine did not have 
the  usual hand-hold along the pilot beam, and that  he  did not 
know i t  was lacking when he got on, and was guilty of no care- 
lessness in  his personal conduct, his right of action is  established. 
Biles v. R. R., 78. 

2. In  a n  action for negligence against a railroad company operating in 
this State, the defense of working on in the presence of a defective 
appliance or machine, usually dealt with under the head of assump- 
tion of risk, has  been eliminated by the Fellow-servant Act; but if, 
apart from the element of assumption of risk, the plaintiff in  his 
own conduct has been careless in  a manner which amounts to 
contributory negligence, his action fails, except in  extraordinary 
and imminent cases like those of Greenlee and Troxler. Ibid. 

3. I n  a n  action for injuries received a t  a railroad crossing, where there 
was evidence tending to prove that the railroad company 'kept a 
flagman stationed a t  this crossing for the purpose of warning 
passers-by, and that  alaintiff knew of this custom, and that  when 
he got near the crossing he looked for the  watchman, but saw 
none, the Court did not e r r  in refusing to charge a t  plaintiff's 
request that  he had a right to cross the  track under the circum- 
stances, and was absolved from the usual duty of looking and ' 
listening. Hodgzn w. R. R., 93. 

4. When a watchman is stationed a t  a crossing to give warning, the traveler 
who sees the watchman in his place has the right to rely on him 
for protection, but when he discovers that  the watchman is  absent 
from his post of duty he is  put on his guard a t  once, and must 
exercise ordinary care to protect himself from injury. He should 
then look and listen for passing trains. Ibid. 

5. In  a n  action for injuries caused by the falling of a bed-plate of a 
cloth press, weighing several thousand pounds, i t  was a question for 
the jury to  determine whether the plaintiff placed himself in  a 
place of obvious danger, such as  no prudent person would occupy, 
in standing immediately behind and looking over the bed-plate a s  
it stood on its edge, and directing a battering-ram which was being 
propelled against i t  from the opposite side. Shaw v. Manufacturing 
Co., 131, 

6. Where the plaintiff testified that  he was applying' the brakes i n  the  
customary and usual way when he was injured by a collision with 
cars that  rolled unexpectedly down an incline, and being stationed 
between two cars loaded with bark, it  is  not likely he could have 
noted the approach of the cars, and the evidence shows that he 
had not noted their approach, the Court properly declined to hold 
a s  a matter of law that  plaintiff was guilty of contributory negli- 
&nce. Bird.v. Leather Co., 283. 

7. An instruction that  Revisal, sec. 2628, does not apply if the plaintiff 
entered upon the platform in bona f ide belief that  the train was 
not moving, and if a reasonably prudent person under similar 
circumstances would have so believed and acted, was erroneous. 
Shaw w. R. R., 312. 

8. I n  an action to recover damages for the alleged negligent killing of 
plaintiff's intestate from a rear-end collision on a siding, where 
the evidence shows that  the intestate was employed by defendant 
as  flagman, and that  i t  was his duty, after his train had taken 
the siding, to lock the switch to the main track and stand near 
the switch and protect i t  and give the necessary signals to  ap- 
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proaching trains so as  to safeguard his own train, and that he did 
not perform this duty, and his nkgligence in this respect was the 
immediate and sole cause of the collision by which he lost his life, 
the Court did not err in  instructing the jury, if they believed the 
evidence, to find for the defendant. Holland v. R: R., 435. 

CONVERSION. See "Contributory Negligence;" "Mutal Mistake." 

CORPORATE ACTS. See "Corporations." 

CORPORATIONS. 
1 .  While a corporation may contract under an assumed and fictitious 

name and be bound on the contract, the president or other managing 
officer, without any authority whatever, cannot bind the corpora- 
tion by endorsing, in his own name, or the name of some firm 

. of which he may be a member, a note payable to himself for which 
the corporation received no benefit or consideration. Bank v. Hol- 
Zingsworth, 520. 

2. One who is not a creditor of a corporation is not in a position to com- 
plain of the fact that all its debts were not paid. Ibid. 

3. Where the president of a corporation who owned all of its stock trans- 
ferred the same and its assets to defendant in payment of a debt 
due defendant, the latter's collateral agreement in regard to the 
disposition of certain notes which they held and to pay the out- 
standing debts of the corporation did not make the transfer an 
assignment for the benefit of creditors within the operation of Acts 
1893, ch. 433. Ibid. 

4. I t  is essential to the validity of the acts of the stockholders of a 
corporation that they should be assembled in their representative 
capacity, as they are  not permitted to discharge any of their duties 
unless thus organized into a deliberative meeting, though they may all 
have severally and individually given their consent to any proposed 
corporate action. Hill v.  R. R., 539. 

5. Notice to each of the members of a corporation of the time and place 
of holding a meeting of the stockholders is absolutely essential 
to its validity, unless the stockholders a re  present in person or by 
proxy, or unless the time and place are  definitely fixed by the 
statute or by the charter or by usage. Ibid. 

6. Where a railroad company resolved to lease its road a t  a special 
meeting of the stockholders, of which one of the stockholders 
had no notice, but a t  a subsequent annual or stated meeting a 
resolution was introduced, a t  his instance, instructing the  proper 
officers to take legal action to set aside the lease and recover the 
property, and such resolution was defeated: Held, that this was a 
ratification of the lease so far as  any irregularity in oalling or 
the manner of holding or conducting the former meeting is con- 
cerned. Ibid.. 

7. I n  the absence of proof to the contrary, it will be assumed that an 
annual or stated meeting of the stockholders of a corporation 
was held in  accordance with the requirements of the charter. Ibid. 

8. Where, after a lease of the property of a railroad company had been 
authorized a t  a special-meeting, of which the plaintiff had no 
notice, a regular annual meeting was duly held, of which the 
plaintiff had due notice and a t  which the president reported the 
material facts relating to the lease, and his report was received 
and adopted, this was a distinct approval of the lease by the 
clearest implication and without objection. Ibid. 



CORPORATIONS-C'ontznued. 

9. Where a stockholder of a corporation, with knowledge of the execution 
of the lease of all i ts property, maintained silence and inaction 
for more than a year, during which time the lessee had expended 
large sums of money in execution of his  par t  of the contract 
and extensive dealings in  the stock have taken place, this was a 
waiver of any right which he originally had to object to irregulari- 
ties in the execution of the lease. Ibid.  

10. Where the term of a lease of property of a railroad company extends 
beyond the time fixed by its charter for the corporate existence 
of the lessor, such a lease is valid for the  period'of the corporate 
life of the lessor, and will extend beyond that  period i f  the charter 
is renewed, and the lessor's corporate existence is thereby extended, 
and by this process i t  may endure for the full term. Ib id .  

11. The charter of the defendant company conferring the right to trans- 
port passengers and freight, and giving the power to "farm out" 
the right o, transporation, authorizes the company, by the former 
decisions of this Court, to execute a valid lease of its property 
and franchises to another railroad company. Ib id .  

12. Where a resolution authorizing the lease of corporate property re- 
quired the deposit of the sum of $100,000, or United States bonds, or 
bonds of the State of North Carolina, or other marketable securities 
acceptable to the directors and having a market value of not less 
than said sum, as  security for the payment of the rentals, etc., 
while the lease itself provides that  there shall be a deposit of $100,000 
in United States bonds, or bonds of the State of North Carolina, or 
other marketable securities, etc.: Held, that  the provision as  con- 
tained in the resolution means that  the lessee shall deposit either 
$100,000 in money, bonds or other marketable securities having a 
current value of not less than that sum, and not that  the deposit 
should consist of bonds or iecurities having a par value of $100,000, 
and the substitution of the word "in" for the  word "or," which was 
in  the resolution, was merely accidental. Ibzd. 

13. Where a resolution for the lease of corporate property provided for the 
deposit of securities for the payment of rentals with the State 
Treasurer, but the deposit was made with a trust company as  
authorized by the terms of the lease, and the change was called 
to the attention of the stockholders by the president a t  an annual 
meeting held a few months after a resolution had been passed 
directing a full inquiry to be made by a committee into the matter 
of the deposit, and particularly as to when and where it  had been 
made, after which no further objection was made as  to the deposit: 
Held, that  the stockholders are presumed to have had knowledge of 
the contents of the lease, and any objection to the lease because the 
deposit was not made with the State Treasurer, or because i t  was 
not sufficient in amount, was waived. Ib id .  

COUNTER-CLAIM. 

Where the plaintiff proposed to sell a certain kind of machine and the 
defendant to  buy another and quite a different kind, there was a 
mutual mistake as  to the subject-matter of the  sale, and the minds 
of the parties not having met in one and the same intention, 
there was no contract, but the defendant, having received and 
converted to his own use the machine shipped to him, is liable for 
its value, and his counter-claim, for the difference in the price of 
the two machines, must fail. Machine Go. v. Cl~a lk l ey ,  181. 



COUNTIES. 
The Constitution recognizes the existence of counties, townships, cities 

and towns as  governmental agencies; but they a re  all legislative 
creations and subject to  be changed, abolished or divided, a t  the 
will of the General Assembly. Jones v. Commissioners, 59. 

COUNTY COMMISSIONERS. 
1. Where certain townships by extra taxation procured the building 

through their territory of a railroad, the Legislature has the 
power to direct the County Commissioners to expend exclusively 
in those townships the county taxes derived from such railroad 
property i n  said townships "in repairing roads, building bridges, 
extending schools, or such other purposes a s  the Commissioners 
may deem best," until the amount so used in said townships shall 
fully reimburse them for the amount paid out to aid in  building 
said railroad. Jones v. Commissioners, 69. 

2. There is no constitutional requirement that  the tax rate for county 
purposes shall be the same everywhere. I t  varies in  the  different 
counties, and may vary in different townships, parts of townships, 
districts, towns and cities in the same county. Ibid. 

3. Where the relief sought is  a mandamus to compel a Board of County 
Commissioners to expend in a township certain taxes a s  directed 
by statute, the tax-payers i n  said township are  proper parties to  
bring the action, and there is no statute of limitations, a s  the relief 

I sought is  prospective. Ibid. 

4. Where a statute requires the County Commissioners to invest each 
year, in interest-bearing securities, the county taxes derived from 
the taxation of the property of a railroad in a certain township, 
as  a sinking fund for the payment, a t  maturity, of the  bonds 

I issued by said township to aid in building said railroad, a mandamus 
I to compel the Commissioners to reimburse said township for the 

amount of said bonds was properly refused, where the bonds had been 
already paid off. Ibid. 

5. When the public road is made after the land-owner has cut his ditches 
for draining, he is not required to  keep the bridges in  repair that 
are  subsequently placed over them. AS. v. Davis. 611. 

COURTS, POWERS OF. See "Verdict Reducing." 
1. Where the Court has the custody of property, i t  will be retained to 

await the result of the action and satisfy any judgment that  may 
be recovered, it being immaterial how the property was brought 
under the control of the Court, whether by attachment or some 
other equivalent and lawful act. LemZy v. Ellis, 200. 

2 .  Under Revisal, sec. 1037, where a trustees dies, all of the parties in  
interest may join in  a petition to the Superior Court to  have 
a new trustee appointed, and upon the passing of the  decree the 
substituted trustee holds the legal title upon the same trusts as  
the original trustee-so far as i t  is competent for the Court to 
confer them. McAfee v. Green, 411. 

3. Under Revisal, sec. 1590, upon the application of all the parties in  
interest, the trustee representing contingent remaindermen, the 
Court can direct a sale of the land, and the Court has power to 
order the sale to  be made privately, where i t  appears to be promotive 
of the interests of the parties. Ibid. 

4. I n  an action begun before a justice of the peace in  which the plaintiff 
made demand in the sum of $50 for damages done to his property 
and premises by defendant in depositing the carcass of a dead 
horse near the lands of the plaintiff, whereby the confort and en- 
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COURTS, POWERS OF-Continued. 
joyment of his home were impaired and a nuisance committed 
to his premises, the Superior Court, on appeal, erred in dismissing 
the action for want of jurisdiction in the justice. Duckworth 
v. ilfull, 461. 

5. Article IV, see. 27, of the Constitution, and Revisal, sec. 1420 (en- 
acted to carry out this provision), which provides that "justices 
of the peace shall have concurrent jurisdiction of civil actions not 
founded on contract wherein the value of the property in  con- 
troversy does not exceed $50," comprehend all actions ex delzcto, 
the term "property in controversy" meaning the value of the 
injury complained of and involved in the litigation, and where a 
plaintiff, in good faith, states or limits his demand in actions of 
this character a t  fifty dollars or less, the justice has jurisdiction 
concurrent with the Superior Court to hear, and determine the 
matter. Ibid. 

6. The doctrine of specific performance with compensation for defects, 
when the vendor cannot convey exactly what his contract calls 
for, is usually applied to cases where the defects urged aS a 
ground for compensation existed when the contract was made, 
but, when the circumstances required, i t  is extended to cases, 
in  which the defects arose afterwards, as  when the property was 
destroyed by fire subsequently to the execution of the contract, i ts 
application resting in the sound legal discretion of the Court. Nutton 
v. Davis. 474. 

7. The control of its navigable waters is with the State, the authority 
of the General Government being only cumulative protection from 
an interference with commerce. Pedrick v. R. R., 485. 

8. Where the defendant was ordered to appear before the Clerk to be 
examined in a supplementary proceeding, when the Clerk was 
properly informed that  a similar proceeding was then pending 
before the Judge, he  should have refused to proceed, and failing 
so to do, the Judge had the power to order that  he  desist from 
further action. Ledford v. Emerson, 527. 

9. I t  is in  the discretion of the trial Judge to grant or refuse a mistrial 
and continuance, and his action is not reviewable. S. v. Hunter, 607. 

10. I t  is  error for the Court below, when informed by the jury, in answer 
to his question, that  some 6f them believed the defendant guilty 
and some not guilty, to poll the jury, ascertain from each that  
he believed the evidence, and then again instruct them, "if they 
believe the evidence to return a verdict of guilty," i t  being an 
intimation of opinion upon the facts and calculated to prevent 
a n  impartial consideration of the case. S. v. Simmons, 613. 

11. In a n  appeal from a conviction in criminal cases it  is not only proper, 
but the duty of the Supreme Court, when a new trial is  granted, 
to decide upon the legal merits of the case, i f  i t  appears that  the 
State cannot ultimately succeed in the prosecution. S. v. Robinson, 
620. 

12. The action of the Superior Court Judge in refusing to remove a cause 
to another county for trial is  not reviewable under the Revisal, 
sec. 427. S .  v. Turner, 641. 

13. In criminal cases the Supreme Court, has no power under the Constitu- 
tion nor a t  common law to entertain a motion for a new trial on 
the ground of newly discovered evidence. Ibid. 

14. Under Revisal, sec. 3361, i t  is  not necessary that  the offense of bigamy 
should be committed in  the county where the bill is found, to confer 
jurisdiction, and the proper remedy, where permissible, is  by plea 
i n  abatement. S. v. Long, 670. 



INDEX. 

. COURTS, POWERS OF-Ccuntinued. 
15. When i t  appears under a n  indictment for bigamy, Revisal, 3361, that 

the offense was committed outside of this State, jurisdiction of the 
courts of this State is ousted; but the presumption is in  favor 
of jurisdiction, and the burden of proof is on the  defendant; he 
must prove that  the offense had not i n  fact been committed i n  the 
county where the bill was found, and a motion to quash o r  in arrest 
will not be granted. Revisal, see. 3255. Ibid. 

16. Revisal, sec. 3361, is constitutional under the State and Federal constitu- 
tions. When a man having a lawful wife admits a second marriage 
in  another State, the bigamous marriage is exploited by his living 
openly and avowedly in this State with his wife by the second 
marriage, and the offense may be dealt with, tried, determined and 
punished in the county where the offender may be apprehended or 
be In custody. Ibid. 

17. Under Revisal, sec. 262, the Court has no jurisdiction to enforce its 
order of 'bupport" by committing the  defendant "to the house of . correction, to-wit, the common jail, with authority of the Commis- 
sioners to have him work on the public roads, allowing the sum of 
ten dollars a month for his labor, to be paid into the Court for the 
use of the feme plaintiff and paid to  her in  satisfaction of the said 
allowance." When there is no house of correction in the county, 
the Court can only commit him to jail until the performance of the 
order to support. S. u. Addington, 683. 

COVENANTS. See "Railroads;" "Contracts." 

DAMAGES. See "Measure of Damages!' 
1. When the trial Judge thinks an injustice has been done it is his duty 

to set aside the verdict, and he may set i t  aside as  to damages 
either excessive or inadequate. Isley u. Bridge Co., 51. 

2. In  an action for damages growing out of an attachment of plaintiff's 
cars, alleging malice and want of probable cause and that the 
attachment of ten cars was excessive and an abase of process of the 
Court, evidence of profits which the plaintiff might have made from 
hiring its cars was properly excluded a s  speculative damages. R. R. 
u. Hardware Co., 54. 

3. The true measure of damages in' such a case i s  the interest upon the 
value of the cars, increased or  diminished, a s  the case. might be, 
by the Uifference between the deterioration of the  cars if in  d d l y  
use, and their deterioration while wrongfully tied up, provided 
plaintiff could not have avoided injury from the attachment by 
giving bond and retaining possession of its cars. Ibid. 

4. In  cases of contract as  well as  in  tort, it is generally incumbent upon 
a n  insured party to do whatever he  reasonably can to improve 
all reasonable and proper opportunities to lessen the injury. He 
must not remain supine, but should make reasonable exertions to 

' help himself, and thereby reduce his Ioss and diminish the  responsi- 
bility of the party in default to him. Ibid. 

5. Where the officer levied a n  attachment on an excessive quantity of 
property, the plaintiff in  the attachment is  not liable for the abuse 
unless he  in some way advis$d, directed or encouraged such action. 
Ibid. 

6. I n  a n  action by a land-owner to recover damages for land appropriated 
for the purposes of a water-works company, evidence as  to the 
character of the land and the value of the crops raised prior to the 
appropriation was competent to  aid the jury in  determining the 
market value of the land. Greighton u. Water Commissimers, 171. 
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7. I n  a n  action by a land-owner to recover damages for land appropriated 
for the  purposes of a water-works company, the Court erred in  
excluding a deed, offered by defendant in  mitigation or reduction 
of damages, executed by plaintiff to a company to whose rights de- 
fendaAt succeeded, which imposed a n  easement upon a portion of 
the land i n  controversy of like kind, but less i n  degree. Ibid. 

8. Matters in  mitigation of damages may be shown under a n  answer con- 
taining a general denial only, and need not be specially pleaded. 
Ibid. 

9. Where, in order to ascertain the damages plaintiff sustained by breach 
of a covenant of warranty in  a deed, i t  became necessary to show 
the value of certain corporate stock transferred with the deed, the 
Court erred in charging the jury that  in  valuing the stock they 
could consider "the testimony as  to the payment of dividends and 
as  to whether the plan had been a success or not," as  the value 
should have been determined as  of the time the covenant was 
made, and according to the facts then existing, and not by what 
afterwards occurred. Lenzly v. Ellis, 200. 

10. I n  a proceeding by a land-owner under Laws 1901, ch. 50, see. 5, as 
amended by Laws 1905, ch. 770, see. 1 ( 2 ) ,  to assess damages for 
land taken for highway purposes, notice of the proceeding is required 
to be given to the Township Trustees and County Commissioners 
under the "law of the land." I n  re Wittkowsky's Land, 247. 

11. In  a n  action for breach of a contract of sale f cotton yarns, the 
measure of damages is the difference between the contract price 
and market value a t  the time when and place where the goods 
should have been delivered by the terms of the contract. Tillinghast 
v. Cotton Mills, 268. 

12. Where the plaintiff seeks to recover different and additional damages 
arising by reason of special circumstances, he is required to show 
that  defendant, a t  the time the contract was entered into, had 
knowledge of these circumstances, and of a kind from which i t  
could be fairly and reasonably inferred that  the parties contemplated 
that  they should be considered as  affecting the question of damages. 
Ibid. 

13. Where there has been a breach of contract definite and entire, the 
injured party must do what fair and. reasonable business prudence 
requires to save himself and reduce the damage; o r  the damage 
which arises from his own neglect will be considered too remote 
for recovery. Ibid. 

14. The defendant, by entering upon and occupying plaintiff's land for rail- 
road purposes, acquired, a t  the end of two years from the construction 
of the road, a n  easement permitting it  t o  use one hundred feet 
from the center on either side for railroad purposes, to the same 
extent a s  if condemned, which includes the right to construct the 
road-bed and to carry from i t  by the use of drains, carefully con- 
structed, -the surfacewater accumulating on the right-of-way. Parks 
v. R. R. 289. 

15. I n  exercising this right, care must be taken to avoid, by the use of 
all reasonable means, all unnecessary damage to the lands over 
which i t  has a right-of-way. Ibid. 

16. In  an action for damages for the negligent construction of a drain 
by a railroad, the issues should be so framed that  the plaintiff 
recovers damages up to the time of the trial, not exceeding five 
years, and for the permanent easement which is acquired by the 
payment of the  judgment. Ibid. 
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17.  By virtue of Revisal, see. 2628, the rule of a railroad company pro- 
hibiting passengers from going on the platform while the train is in 
motion is given n h e n  the statute has been complied with, the 
force and effect of a law of the State prohibiting passengers from 
going on the platform of moving trains, and barrihg a recovery 
for injuries sustained under such circumstances. &haw v. R. R., 312. 

18,  Where the engine is properly operated, is not defective, and has a 
proper spark-arrester, but fire originates on the right-of-way be- 
cause i t  is in  a foul or neglected condition, the company is liable. 
Lgmber Co. v. R. R., 324. 

19.  Where S. wrote to the plaintiff as follows: "Kindly advise us  by 
wire Monday if you can use 1,500 creosote barrels between now 
and January ls t ,  a t  95 cents, delivered in carload lots," and plaintiff 
filed with defendant on Monday a message addressed to S. as  
follows: "We accept your offer of 1,500 barrels as  per yours of the 
7th:" Held, that  the letter from S. was a mere "trade inquiry," and 
mas not a legal offer binding on acceptance, and plaihtiff's reply 
did not create a contract, and plaintiff is  entitled to recover of de- 
fendant by reason of its negligence in the delivery of the message 
only nominal damages, to wit, the price of the message. Tannzng 
Co. v. Telegraph Co., 376. 

20. Mere fright, unaccompanied or followed by physical injury, cannot be 
considered as  an element of damage; but where the fright occasions 
physical injury not contemporaneous with it, but directly traceable 
to it, a right of action for such injury, resulting from a negligent 
act, arises. Kimberly v. Howland, 398. 

21. Where the plaintiff's evidence shows that the wife was lying on her 
bed heavy with child a t  the moment the rock crashed through 
the roof of her home, and though i t  did not strike her, i t  greatly 
shocked her nervous system, and nearly caused a miscarriage, 
and that  she has never recovered from the effects of it: Held, 
that she has a right of action for the physical injury sustained-a 
wrecked nervous system-resulting from negligence, whether wilful 
or otherwise. Ibrd. 

22. In an action for malicious prosecution, on the question of damages, . 
the Court properly told the jury they could allow for a reasonable 
attorney's fee paid by plaintiff in  the case in  which the prosecution 
was had. Stanford v.  Cfrocerg Go., 419. 

23. In  an action for malicious prosecution, punitive or exemplary damages 
may be awarded by the jury, but the right to such damages does 
not attach, as  a conclusion of law, because the jury have found the 
issue of malice against the defendant, but the jury must find that  
the wrongful act was done from actual malice i n  the  Sense of , 

personal ill-will, or under ci.rcumstances of insult, rudeness or 
oppression, or in a manner which showed a reckless and wanton 
disregard of the plaintiff's rights. Ibid. 

24. Where on contracts with the owner of a lot to furnish all the materials 
and build and construct a house thereon for a certain price, the 
contract being entire and indivisible, if the structure, before com- 
pletion, is  destroyed by fire, without fault on the part of the 
owner, and the contractor, being given the opportunity, refuses to 
proceed further, he is liable to refund any money which may have 
been paid him on the contract, and also for damages for its non- 
performance. Keel v. Cgnstruction Go., 429. 

25. If the contract price of the building is to be paid by installments on 
the completion of certain specified portions of the work, each 
installment becomes a debt due to the builder as  the particular 
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portion specified is completed; and if the house is destroyed by 
accident, the employer would be bound to pay the installment then 
due, but would not be responsible for any intermediate work and 
labor and materials. Ibid. 

26. Where the contract to build a completed house is  not entire and 
indivisible, but only a contract to do a part of the work and furnish 
part of the material, the owner or some independent contractor, 
having undertaken, or being bound, to do some substantial portion 
of the work; if the structure is destroyed by fire or other inevitable 
accident, before completion, in such case the parties are relieved 
from further performance and the contractor is ordinarily allowed 
to recover for what he has done over and above the amount which 
may have been pdid him. Ibid. 

27. Where a contract for building a house, to be completed by a certain 
date, provided for the payment of an instalment when the "walls 
have been erected to the second story," and the instalment was 
paid, and thereafter the building, before completion, was destroyed 
by fire without fault on the part of the contractor or owner, the 
owner is not entitled to recover this instalment, nor any part of it, 
nor is the contractor entitled to recover the value of the walls left 
standing. Ibid. 

28. The obstruction or interference with navigation being a public nuisance, 
no private citizen may sue therefor, unless he suffers some damage 
which is not common to the public. Pedrick v. R. R., 483. 

DEBT. See "Imprisonment for." 

DECISION. See "Appeal and Error." 

DECbARATIONS. See "Wills;" "Evidence." 

DEEDS. 

1. In  an action for damages for breach of a covenant of warranty, an 
affidavit, upon which a n  order of publicatjon was based, which 
alleged that the cause of action arose upon a breach of warranty 
contained in a deed from defendant to plaintiff registered in  M. 
County, by which said breach the defendant is  indebted to the 
plaintiff in the sum of $13,500, sufficiently sets out the cause of 
action, it not appearing that there was ever any other deed between 
the same parties. Lemly v. Ellis, 200. 

2. In  a n  action against an insane person for damages for breach of warranty 
in a deed; a witness who is not interested in  the recovery is not dis- 
qualified by Revisal, sec. 1631, though he may have an interest in  
the  land. Ibtd. 

3. In an action for damages for breach of warranty in a deed, in which 
certain bonds were attached, the defendant cannot complain of a 
judgment directing that  the b0nd.s be sold by a commissioner, 
instead of an order to  the Sheriff to sell the attached property 
under Revisal, sec 784. Ibid. 

4. Where, in order to ascertain the damages plaintiff sustained by breach 
of a covenant of warranty in a deed, i t  became necessary to show the 
value of certain corporate stock transferred with the deed, the Court 
erred in  charging the jury that  in valuing the stock they could con- 
sid.er "the testimony as to thepayment of dividends and as  to whether 
the plant had been a success or not," as the value should have 
been determined as of the  time the covenant was made, and according 
to the facts then existing, and not by what afterwards occurred. Ibid. 

841 
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5 .  Whether the right to cut timber is  a grant, or a reservation, it  expires 
a t  the time specified. When no time is  specified, a grantee of such 
right takes upon the implied agreement to cut and remove within 
a reasonable time, whereas when a grantor of the fee reserves 
or excepts the timber, and there is  no limitation to indicate when the 
reservation shall expire, then the grantee must give notice for  a 
reasonable time that  the grantor must cut or remove the timber 
included in his reservation. Mzning Co.  v. Cotton Mills, 307. 

6. Where land was conveyed in fee to plaintiff "with all timber reserved" 
by the grantor, and i t  was stipulated that when the land was divided 
into lots and the erection of any building was begun on any lot, 
then the grantor "shall have no further right to any timber upon 
said lot," the Court erred in holding that the plaintiff can recover 
of the defendant for timber cut on any lot befcre the happening 
of the event which i t  was agreed should put an end to the reservation. 
Ibid. 

7. In  an a n  action of ejectment, a party who claims under a deed from a 
devisee in a will cannot question the validity of the probate of the 
will. Steadman v. Steadman, 345. 

8. Where a t  the time a lot was conveyed to the defendant, as an induce- 
ment thereto and in part consideration for the sale and delivery 
of the deed, the defendant then agreed with plaintiff that if he did 
not build on the lot, but resold it, plaintiff was to have the profits 
realized on such resale: Held, that  such agreement could be shown 
by oral evidence and did not come within the statute of frauds and 
was not without consideration. Bourne v. Sherrill, 381. 

9. Where land was conveyed to a grantee "as trustee" with habendum to 
"his own use and behoof," and no other use is declared than such as  
would attach by operation of law, the deed reciting the payment of the 
purchase-money by the grantee, the word "trustee" is surplusagd, and 
a deed by the grantee not signed as trustee, conveyed the legal and 
equitable title in  fee, and upon his death there was nothing left in 
him to vest in his heirs, McAfee v. Green, 411. 

10. Under Revisal, sbc. 1037, where a trustee dies, all of the parties in  
interest may join in  a petition t o  the Superior Court to have a 
new trustee appointed, and upon the passing of the decree the 
substituted trustee holds the legal title upon the same trusts 
as  the original trustee-so far as i t  is competent for the Court to 
confer them. Ibid. 

11. Under Revisal, see. 1590, upon the application of all the parties in  
interest, the trustee representing contingent remaindermen, the 
Court can direct a sale of the land, and the  Court has power to 
order the sale to be made privately, where i t  appears to be promotive 
of the interests of the barties. Ibid. 

12. A deed, in  the line of the vendor's title, which had been executed by 
commissioners appointed in judicial proceedings pursuant to the 
Court's order, but which had been lost or mislaid, did not con- 
stitute a defect in his title. Sutton v. Davis, 474. 

13. Where the plaintiff sold a house and lot to the defendant, the deed 
to be delivered to defendant's attorneys to be delivered to defendant 
on payment of the latter's note for the purchase-price, and the 
deed was delivered in escrow and the note executed as agreed, and 
the defendant went into possession, made a n  addition to the .  
building and had same insured. and i t  was destroyed by fire before 
the note was paid or the deed was delivered. Held, that the de- 
fendant, maintaining his right to a conveyance of the lot, was not 
entitled to any reduction from the amount of the note. Ibid. 
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DEEDS-Continued. 
14. Where there is a contract for the sale and conveyance of realty absolute 

and binding on the parties, equity, for most purposes, will consider 
the contract a s  specifically executed; the vendee will become the 
equitable owner of the lands and the vendor of the  purchase-money. 
After the  contract, the vendor i s  the  trustee of the  legal estate for  
the vendee. Ibid. 

15. Where the president of a corporation who owned all of i ts  stock trans- 
ferred the  same and i t s  assets to defendant in  payment of a debt 
due defendant, the latter's collateral agreement i n  regard to the 
disposition of certain notes which they held and to pay t h e  out- 
standing debts of the corporation did not make the transfer an 
assignment for the benefit of creditors within the operation of Acts 
1893, ch. 433. Bank v. Hollingsworth, 520. 

DEFECTIVE APPLIANCES. See "Evidence." 

DENTISTRY. 
1. The Legislature has constitutional authority to regulate the practice 

of dentistry under Revisal, sec. 4468, forbidding any person to 
practise who has not graduated a t  a reputable dental school and 
received a certificate of proficiency or qualification from the Board 
of Dental Examiners, etc.; under section 4470, making the require- 
ments inapplicable to any person who was a dental practitioner in  
this State before 7 March, 1879, if on or before 25 February, 1890, 
he should file a verified statement with the Board of Dental Ex- 
aminers showing his name, residence, date of diploma or  license, and 
date of commencing practice here; under section 3642, making i t  a 
misd.emeanor to  practice dentistry without first having passed the 
required examination and received the certificate. 6'. v. Hicks, 689. 

2. While Revisal, secs. 4468, 4470, and 3642, are  of a penal nature and 
strictly construed, they will receive a reasonable interpretation to 
discover their intent; the  burden of proof is  upon the defendant 
to  show he came under the provision of Revisal, sec. 4470, and in 
the absence of evidence that  he practised dentistry in  the State 
before the specified time, or had filed the required statement, having 
admitted that  he  had not passed the requisite examination or re- 
ceived the  certificate, a motion to quash the indictment is  properly 
refused. Ibid. 

I 3. The defendant, under a n  indictment for  practicing dentistry without 
complying with the statute, is  not excused because the designated 
officers had not furnished, as  required of them, blanks upon which 
to make the statement under Revisal, see. 4470, if he has not sub- 
stantially complied with the provisions of t h e  statute i n  making 
his statement without having the blanks. Ibid. 

4. Time for filing the statement to practice dentistry under section 4470, 
Revisal, is  not of the essence of the enactment; by a present com- 
pliance therewith the defendant will be entitled to a certificate to 
be registered under Revisal, sec. 4468, and thus become lawfully 
qualified to continue the practice of his profession. Ibid. 

DEPOSITIONS. See "Evidence." 

DIVORCE. . 
1. Where plaintiff obtained a judgment of divorce from bed and board 

against defendant, and the defendant was ordered to convey a 
one-fourth i n t e r e ~ t  in  a certain tract of land to a trustee for the 
use and benefit of plaintiff or pay into the Clerk's office $250 for 
the same purpose, the land to be leased by the trustee or sold and the 
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proceeds applied to the support of plaintiff, the execution of a 
quit-claim deed by defendant to the trustee was not a compliance 
with the order, where it  was afterwards discovered that defendant 
ha& prior to the judgment of separation, conveyed all of his interest 
in the land to his son; and an order adjudging him in contempt and 
committing him to jail until he had complied with the order of 
alimony was proper, the Court having found that  he was fully able 
to comply. Green v. Green, 406. 

2. The proviso of Revisal. sec. 3361, as to divorce and seven years' absence 
are matters of defense which the defendant must prove to withdraw 
himself from the operation of the statute. S. v. Long, 670. 

DORMANT JUDGMENTS. See "Judgments." 

EASEMENTS. See "Railroads; " "Eminent Domain." 
1. The defendant, by entering upon and occupying plaintiff's land for 

railroad purposes, acquired, a t  the end of two years from the con- 
struction of the road, an easement permitting i t  to use one hundred 
feet from the center on either side for railroad purposes, to the 
same extent as  if condemned, which includes the right to construct 
the road-bed and to carry from i t  by the use of drains, carefully con- 
structed, the surface-water accumulating on the right-of-way. Parks 
v. R. R., 289. 

2. In  exercising this right, care must be taken to avoid, by the use of all 
reasonable means, all unnecessary damage to the lands over which i t  
has a right-of-way. Ibid.  

3. In an action for damages for the negligent construction of a drain by a 
railroad, the issues should be so framed that  the plaintiff recovers 
damages up to the time of the trial, not exceeding five years, and 
for the permanent easement which is acquired by the payment of 
the judgment. Ibid.  

4. Where fire is set out by sparks from a defective engine, or one not 
having a proper spark-arrester, or because operated in  a careless 
manner, the company is liable for the negligence, whether the fire 
originates on or off the right-of-way. Lumber  GO. w. R. R., 324. 

5. Where the engine is  properly operated, is not defective, and has a 
proper spark-arrester, but fire originates on the right-of-way be- 
cause it  is in a foul or neglected condition, the company is  liable. Ibid. 

EJECTMENT. 
1. I n  an action of ejectment, where the sister of plaintiffs who held a 

deed for a tract of land, died in  infancy without ever having entered 
on the land, and thereafter their father, who lived on a different 
tract, took possession of the land and held it  until his death, when 
the plaintiffs entered into possession: Held, the father will not be 
presumed to have entered in behalf of his children, where there was 
no evidence that  he professed to do so, and none that they had any 
title, but a t  most only color of title, and his possession will not 
inure to them so a s  to perfect any colorable title they may have had 
as against a stranger. Barrett  v. Brewer,  88. 

2. Where the jury, by their verdict, have established that  both plaintiff 
and defendant claim the land in controversy Under the same testator, 
the defendant is, for the purposes of this action, estopped from 
questioning the title of the common grantor. Steadlrten v. Stead- 
man,  345. 

3. In  an action of ejectment, a party who c la ihs  under a deed from a 
devisee in  a will cannot question the  validity of the probate of 
the will. Ibid. 
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EMBEZZLEMENT. See "Malicious Prosecution." 
I n  a n  action for malicious prosecution in causing the arrest of plaintiff 

on a charge of embezzling goods which defendant claimed had beed 
consigned and plaintiff claimed had been sold outright, the statements 
made by defendant's salesman affected the sale and just after the 
sale, to defendant's manager, who swore out the warrant, as  to the 
nature of the trade under which the goods were passed to plaintiff, 
were competent both as  corroborative of the salesman and substan- 
tive testimony on the question whether the defendant's manager, 
in  taking out the prosecution, had probable cause for so doing and 
whether he acted in good faith. Stanford  v. Grocery Co., 419. 

EMINENT DOMAIN. See "Easements." 
1. I n  an action by a land-owner to recover damages for land appropriated 

for the purposes of a water-works company, evidence as to the 
character of the land and the value of the crops raised prior to the 
appropriation mas competent to aid the jury in determining the 
market value of the land. Creightolt v. Water  Commissioners, 171. 

2. I n  a n  action by a land-dwner to recover damages for land appropriated 
for the purposes of a water-works company, the Court erred in  
excluding a deed, offered by defendant in mitigation or reduction 
of damages, executed by plaintiff to a company to whose rights de- 
fendant succeeded, which imposed an easement upon a portion of the 
land in controversy of like kind, but less in degree. Ibid. 

3. A notice by Township Trustees to a land-owner that  they had, con- 
demned a strip of his land to widen the public highway was not the 
beginning of legal proceedings, under Laws 1901, ch. 50, sec. 5, a s  
amended by Laws 1905, ch. 770, sec. 1 (2) ,  where the taking was 
under the right of eminent domain and was not contested. I n  re  

, Wit t kowsky ' s  Land. 247. 
4. I n  a proceeding by a land-owner under Laws 1901, ch. 50, see. 5, as  

amended by Laws 1905, ch. 770, see. 1 (21, to assess damages for 
land taken for highway purposes, notice of the proceeding is required 
to be given to the Townshij Trustees and County Commissioners 
under the "law of the land." Ibid. 

5. Laws 1901, ch. 50, sec. 5, as  amended by Laws 1905, ch. 770, sec. 
1 (2) ,  providing that  any person aggrieved may within .six months 
after a change of road, o r  a new road has been opened and com- 
pleted, apply for a jury to assess damages, means that the pro- 
ceeding shall be begun "within," i. e., "not later than" six months 
after the road has been changed or the new road opened and com- 
pleted. Ibid. 

6. Payment of the appraisement into Court is a condition precedent to a 
right of entry for construction purposes by a railroad; upon the 
trial under an indictment, Revisal, see. 3688, for trespass on lands 
after being forbidden, i t  is  no defense to show that  defendant acted 
under the instructions of his superior officer of a railroad company 
in entering upon the lands to construct a railroad pending a n  
appeal by the railroad company, Revisal, sec. 2587, when the com- 
pany has not paid into Court the sum appraised by the commis- 
sioners. Evidence that  such superior officer therein acted by the 
advice of counsel learned in the law. is incompetent. S .  v. Mallard, 
666.  

ERROR. See "Harmless Error;" "Appeal and Error." 

ESCROW. See "Deeds;" "Contracts." 
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ESTOPPEL. 
1.  The principal may, in  certain cases, be estopped to deny that a person 

is his agent and clothed with competent authority or that his 
agent has acted within the scope of the authority which the nature 
of the particular transaction makes i t  necessary for him to have. 
Bank  v. Hay,  326. 

2. Where the jury, by their verdict, have established that both plaintiff 
. and defendant claim the land in controversy under the same 

testator, the defendant is, for the purposes of this action, estopped 
from questioning the title of the common grantor. lSteadman v. 
Nteadman, 345. 

EVIDENCE. See "Par01 Evidence." 
1.  I n  a n  action to recover the amount of a n  insurance policy, where 

the plaintiff introduced the policy insuring the life of the deceased 
for plaintiff's benefit, proved the payment of.premiums which kept 
the policy alive till June 18, 1905, and introduced a clause of the 
defendant's answer admitting that  deceased died on April 25, 1905, 
this testimony makes out a prima f a c k  case for plaintiff. Thaxton 
v. I?zsurance Co., 33. 

2. I n  a n  action for damages growing out of an attachment of plaintiff's 
cars, alleging malice and want of probable cause and that the 
attachment of ten cars was excessive and an abuse of process of 
the Court, evidence of profits which the plaintiff might have made 
from hiring its cars was properly excluded as speculative damages. 
R. R. v. Hardware Co., 54. 

3. I n  a n  action for damages for alleged wrongful and malicious attach- 
ment of plaintiff's cars, the Court erred in  refusing to admit the 
testimony of the agent of the company, which was sWety on the 
prosecution bond in this action, that  for the payment of $10 i t  would 
have signed a replevy bond to secure release of the cars attabhed. 
Ibid. 

4. I n  a n  action for damages for alleged wrongful and malicious attach- 
ment of plaintiff's property, where the general manager of defendant 
testified that the party who bought the goods told him that  they 
were for the use of and bought for the account of plaintiff; that he 
had no reason to disbelieve this statement; that  the former action 
was instituted in  good faith, believing the present plaintiff owed 
the debt for which the property was attached; that he submitted 
all the facts to his counsel and acted. upon his advice, and that he 
had no idea what property the  Sheriff had attached; Held, that the 
Court erred in charging the jury that ' if  they believed the evidence 
they would find that  the attachment was issued without probable 
cause. Ibid. 

5. Where the defendant laid all the facts before his counsel and sued 
out the attachment under his advice, this is evidence to rebut 
the allegation of malice. Ibid. 

6. In an action for malicious prosecution, i t  is  necessary to show ( 1 )  
malice, ( 2 )  want of probable cause, ( 3 )  and that the former pro- 
ceeding has terminated. In  an action for abuse of process, i t  is 
not necessary to show either of these three things, but two elements 
a re  necessary: first, an ulterior purpose; second, an act in the use 
of the process not proper in  the regular prosecution of the pro- 
ceeding. Ibid. 

7. In  a processioning proceeding, the provision in Revisal, see. 326, that 
occupation of land constitutes ownership for the purpose of establish- 
ing boundary, applies only where the answer does not deny the 
boundary, or denies only the boundary; but where the denial 
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EVIDENCE-Continued. 
extends to the plaintiff's title also, and the case is transferred to 
the term of Court for "trial on all the issues raised" (Revisal, see. 
7171, the action becomes substantially a civil action to quiet title, 
and it  devolves upon the plaintiff to make out his title as well as  his 
boundary, and possession ceases to be sufficient proof of ownership. 
Woody v. Fountain, 66. 

8. In  a n  action by an employee to recover damages for injuries sustained in 
endeavoring to clean out a machine, where defendant offered evi- 
dence to show that the machine was a standard one and was super- 
seding the old machines, and that the opening, by reason of which 
plaintiff's hand was injured, was not a defect, but a part of the 
structural plan of the machine, and plaintiff alleged that  the old 
machine which he had hitherto used afforded complete protection, and 
if the defendant had installed a different machine which created an 
additional danger, i t  was its duty to warn him of this condition, an 
instruction, that  if the jury found the new machine differed in this 
respect from the old ones and that plaintiff did not know of the open- 
ing and could not have known of it  by the exercise of ordinary care, 
and was put to work on the new machine without notice of its con- 
dition, then the defendant would be guilty of negligence, was ad- 
dressed to the duty of the defendant to  warn the plaintiff, and did 
not make any particular machine the arbitrary standard of excellence. 
Hicks v, Manufacturing Go., 73. 

9. I n  a n  action against a railroad for damages for personal injuries, an 
instruction that  "if the jury found that  the rule which was offered 
by the defendant was habitually violated to the knowledge of the 
defendant or of those who stood toward the ulaintiff in the position 
of vice-principals, or if they found that the rufe was so frequently and 
ppenly violated for such a length of time that  the defendant could, 
by the exercise of ordinary care, have ascertained that  it was being 
violated, the rule is considered in law a s  being abrogated, and would 
have no effect upon the acts of the plaintiff," was correct. Biles v .  
R. R., 78. 

10. On a motion for nonsuit, or its counterpart, the direction of a verdict, the 
evidence of the plaintiff must be accepted as  true, and construed in 
the light most favorable to him. Ibid. 

11. In a n  action against a railroad company for damages for personal in- 
juries, where the plaintiff's evidence shows that  he was a t  the time 
of the injury a t  the usual position on the step provided for the pur- 
pose on the pilot of the engine by order of his superiors and in the 
necessary performance of his duties, and that  he was thrown on 
the track and injured because the engine did not have the usual 
hand-hold along the pilot beam, and that  he did not know it was 
lacking when he got on, and was guilty of no carelessness in his 
personal conduct, his right of action is established. Ibid. 

12. An appellant is not bound to except to an instruction when there i s  no 
evidence to warrant it, and he has already moved to dismiss the 
action. Barrett  v. Brewer, 88. 

13. In  an action for injuries to a passenger on a caboose car, a n  instruction 
that  "plaintiff admits that  he asked the conductor if he could ride 
on his train, and was told by him that he could, but to wait until 
he got through his work, and he would pull the caboose up to the 
station," was erroneous where there was evidence from which the 
jury might find that the plaintiff admitted only that while the con- 
ductor did tell him to wait a few minutes and he  would pull the 
caboose up to the station, he regarded i t  merely as -a  favor offered to 
him by an obliging conductor and not as  a denial to him of the right 
t o  enter the car, or even as  a warning to him not to do so. Miller v. 
R. R., 115. 
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EVIDENCE-Continued. 
14. Where the evidence shows a gangway built by a competent builder, upon 

a proper plan, of good material, capable of sustaining a number of 
people and heavy weights, in good condition, and safe for the pur- 
poses for which i t  was intended, as tested by actual use, up to a few 
minutes before the plank fell with the plaintiff, the doctrine of 
res ipsa loquttur does not apply, and the plaintiff is not entitled to 
recover for injuries sustained. Shaw v. Manufacturtng Co., 131. 

15. In  an action for injuries caused by the falling of a bed-plate of a cloth 
press, weighing several thousand pounds, i t  was a question for the 
jury to determine whether the plaintiff placed himself in a place of 
obvious danger, such as no prudent person would occupy, in standing 
immediately behind and looking over the bed-plate as i t  stood on its 
edge, and directing a battering-ram which was being propelled against 
it  from the opposite side. Ibid. 

16. Upon the question whether plaintiff, a t  the time he signed a release, pos- 
sessed. sufficient mental capacity to understand its effect upon his 
legal rights, the evidence of a witness that, in her opinion, plaintiff 
did not a t  the time have "sufficient mental capacity to enable him 
to have reasonable 'judgment' as to the effect of i t  and what it pur- 
ported to be," is not so obscure as  to constitute reversible error. 
Beard v. R. R., 136. 

17.  The testimony of the attending physician, who knew the conditions with 
which he was dealing, that, in  his opinion, the fall described by 
plaintiff would. produce the mental condition in which he  found 
him; also that a blow on the "outer skull" leaving no sign might be 
sufficient to break the "inner skull," giving his reasons and describing . the effect upon the mind of a person sustaining such an injury, was 
competent. Ibid.  

18. When insanity is once shown to exist, there is a presumption that it  con- 
tinues, open to testimony showing a restoration of mental soundness. 
Ibid. 

19. The receipt of a letter purporting to be signed by a person is  no evidence 
it  was written by such person. Ibid.  

20. Where plaintiff admitted receiving certain letters from defendant, which 
were not produced, and that  the copies shown him were correct, 
defendant was entitled to ask him, on cross-examination, regarding 
their contents. .Ibi&. 

21. Where a person to whom a letter was addressed admitted its receipt, 
and that  the copy shown him was a correct transcript of the original, 
which was not produced, the copy was admissible against him. Ibid. 

22. There is no presumption of mental anguish growing out of the relation 
of stepmother and son, but i t  is a fact that  the plaintiff may prove, 
if she can, to the satisfaction of the jury. Harrison v. Telegraph 
Go., 147. 

23. I n  an action to recover damages for delay in  the delivery of a telegram 
notifying the plaintiff of the death of her stepson and of the hour 
of the funeral, where plaintiff testified she raised deceased from a 
small boy, and he had been with her until just before his death; 
that  she had no children of her own; that he treated her with affec- 
tion and caIled her mother, and she regarded him as her own son 
and loved him dearly and would have attended his funeralsif she 
had received the telegram in time; that she came on the first train 
after it  was delivered, but that when she arrived he had been buried; 
that  it  made her very nervous and affected her so much she would 
never get over it: BeZd, that this evidence tends to prove something 
more than mere disappointment, and whether the plaintiff has really 
suffered mental anguish for which she was entitled to recover, was 
for the jury. Ibid. 
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24.  In  a n  action by a land-owner to recover damages for land appropriated 
for the purposes of a water works company, evidence as  to the char- 
acter of the land and the value of the crops raised prior to the appro- 
priation was competent to aid the jury in determining the market 
value of the land. Creighton v. Water Commissioners, 171. 

25.  In  an action by a land-owner to recover damages for land appropriated 
for the purposes of a water-works company, the Court erred in ex- 
cluding a deed, offered by defendant in mitigation or reduction of 
damages, executed by plaintiff to a company to whose rights defend- 
ant  succeeded, which imposed an easement upon a portion of the 
land in controversy of like kind, but less in degree. Ibid. 

26. Matters in mitigation of damages may be shown under an answer con- 
taining a general denial only, and need not be specially pleaded. Ibid. 

27.  In  an action against a Register of Deeds to recover the penalty under 
Revisal, sec. 2090, for issuing a marriage license contrary to its pro- 
visions, where the uncontradicted evidence showed that the Register 
took the word of the prospective bridegroom and his friend, neither 
of whom he knew, as to the age of the young lady, and made no 
further inquiry of any one, the Court should have given the plaintiff's 
prayer for instruction that  as a matter of law defendant failed to 
make reasonable inquiry as  to the age of plaintiff's daughter. Mor- 
rison v. Teague, 186. 

28. Where notice is served that  depositions will be taken a t  the same time 
in two different places, so that the party who is notified cannot be 
present a t  both, he may attend,at either place designated and dis- 
regard the notice as to the other, and the deposition taken in his 
absence a t  the other place mill, on motion, be quashed or suppressed, 
but where he elects to appear by counsel and cross-examines the 
witness without making any objection a t  the time, this is a waiver as  
to any defect in the notice. Ivey v. Cotton ~Vrlls. 189. 

29.  Exceptions to a deposition, especially those which relate to its regu- 
larity, should be disposed of, a t  the latest, before the trial is entered 
upon. Ibid. 

30. The Court properly excluded a paper writing which plaintiff "alleged 
was a substantial copy of the  greater part of his letter to the de- 
fendant," when the defendant was not notified to produce the orig- 
inal. Ibid. 

31. In  an action for damages for breach of a covenant of warranty, an a%- 
davit, upon which an order of publication was based, which alleged 
that the cause of action arose uuon a breach of warranty contained 
in a deed from defendant to plaintiff, registered in  M. County, by 
which said breach the defendant is indebted to the plaintiff in the 
sum of $13,500, sufficiently sets out the cause of action, i t  not ap- 
pearing that  there was ever any other deed between the same par- 
ties. Lernly v. Ellis, 200. 

32. Where a witness had testified that  the stock of a certain corporation 
was not worth more than fifty cents on the dollar, the entries in the 
stock book as  to the value of the stock, which witness did not make, 
were not competent to contradict him. Ibtd. 

33. Where, in  order to ascertain the damages plaintiff sustained by breach 
of a covenant of warranty in  a deed, it  became necessary to show 
the value of certain corporate stock transferred with the deed, the 
Court erred in charging the jury that in valuing the stock they could 
consider "the testimony a s  to the payment of, dividends and as  to 
whether the plant had been a success or not, as the value should 
have been determined as  of the time the covena~it was made, and 
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according to the fact then existing, and not by what afterwards 
occurred. Ibid.  

34. On a n  issue of dev isav i t  v e l  non, it  was not competent to prove by a 
witness whose husband was one of the caveators and heirs a t  law 
of the testator declarations of said testator offered for the purpose 
of showing undue influence, as such witness had an interest in the 
real estate, dependent upon the result of the action which disquali- 
fied her under Revisal, see. 1631 (Code, 590) .  Linebarger  v. Line- 
barger,  229. 

35. Upon an issue of dev isav i t  we1 non, declarations of the testator regarding 
the execution of his will indicating the state of his mind, etc., made 
contemporaneous with or so near thereto as  to fall within the prin- 
ciple of res  gestm, are competent. Ib id .  

36. Upon a n  issue of dev isav t t  we1 non, declarations of the testator regarding 
the execution of the will tending to show undue influence, made prior 
to the execution of the will, are competent. Ibzd. 

37. Upon a n  issue of dev isav i t  v e l  non, the declarations of a legatee regard- 
ing his own conduct, for his own benefit, cannot be used against other 
legatees, as  they have not a joint interest. Ib id .  

38. In  a proceeding for the probate of a will, where there is sufficient evi- 
dence as  to undue influence by only one of the devisees, a special issue 
may be submitted directed to the validity of the interest of such 
devisee. Ibid.  

39. Where a special issue is submitted directed to the undue influence ex- 
erted over the testator by one of the devisees, the declarations of the 
testator made prior to the execution of the will, coupled with those 
made by such devisee, are  competent to  be considered by the jury 
upon the issue thus presented. Ib id .  

40. Upon an issue of dev isav i t  v e l  non, declarations of the testator made 
prior to the execution of the will, are  not sufficient to be submitted 
to the jury to show undue influence, in the absence of evidence show- 
ing any acts of undue influence or any admissions thereof. Ib td .  

41. In  passing upon the question as  to whether the will was procured by un- 
due influence, the age of the testator, his mental and physical condi- 
tion, and other relevant facts may be considered by the jury. Ibid.  

42. I n  an action for malicious prosecution, evidence of a member of the 
jury in the criminal trial that  the jury were "out a considerable 
time" and a t  first stood "seven for acquittal and five for conviction" 
was irrelevant, and should have been excluded, but this Court cannot 
see that  its admission was prejudicial or reversible error in  this 
case. Gat ther  v. Carpenter,  240. 

43. In an action to recover damages for mental anguish on account of the 
delay in  the delivery of a telegram, an instruction on the issue of 
damages that the jury had "a right to take into consideration their 
own feelings" was erroneous, as a jury has no right to do more than 
give the plaintiff recompense for the anguish he suffered from the 
negligence of the defendant-the amount to be determined, not by 
their own feelings, but by the evidence. Shepard  v. Telegraph 
Go., 244. 

44. I t  was competent for the plaintiff to testify that  he was greatly grieved 
and. it  almost killed him because he could not be a t  his father's 
deathbed and funeral. Ibid.  

45. The fact that mental anguish is presumed where close relationship ex- 
ists, does not exclude the more direct proof by the plaintiff's own 
testimony. Ibid.  
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EVIDENCR-Continued. 
46. In  a n  action to recover the value of services rendered, where i t  was ad- 

mitted that  plaintiff was defendant's agent in  caring for his property, 
and there being proof of ser.iices performed and knowingly received, 
and of their value, the law implies a promise by defendant to pay a 
fair and reasonable compensation therefor, and i t  was not necessary 
for plaintiff to allege or prove a special contract for the payment 
of his services. ~Worrison v. Mnning Go., 250. 

47. When a thing which causes injury is shown to be under the management 
of the defendant, and the accident is such a s  in the ordinary course of 
things does not happen, if those who have the management use the 
proper care, i t  affords reasonable evidence, in the absence of explana- 
tion by the defendant, that the accident arose from a want of care. 
Bird v. Leather Go., 283. 

48. The mere announcement of the name of a station is not an invitation 
to alight; but, when followed by a full stoppage of the train soon 
thereafter, is ordinarily notification that  i t  has arrived a t  the usual 
place of landing passengers. Rhaw v. R. I Z . ,  312. 

49. Where in an action of ejectment it appears that  the testator died in 
1867, and there was an attempted probate of his vi l l  a t  that time 
which was invalid because it  did not comply with the law as  i t  then 
existed, the will, upon a second probate in 1906 in  compliance with 
the requirements of Revisal, see. 3127, clause 3, having been duly 
re~orded,  was properly admitted as  evidence. Rteadman v. Stead- 
man, 345. 

50. In a n  action of ejectment, a party who claims under a deed from a 
devisee in  a will cannot question the validity of the probate of the 
will. Ibid. 

51. In  an action of ejectment, the declarations of defendant's grantor while 
in  possession of the property to the effect that she held under the 
will of her father, are competent as  characterizing and accompanying 
the possession of the declarant. Ibid. 

52. Where the parties waived a jury trial and agreed that  the Judge should 
find the facts and enter judgment thereon, and the dudge found the 
facts and entered judgment in  favor of the defendant, and upon ap- 
peal this Court was of opinion that upon the facts found judgment 
should have been entered in favor of the plaintiff, and entered its 
order "Reversed": Held, that  upon presentation of the certificate 
of opinion, the Court below properly entered judgment for the plain- 
tiff, and the defendant's motion for a trial de novo o n h h e  ground 
that  some of the findings of fact had been made without any evi- 
dence to support them, came too late, he having acquiesced in the 
findings without exception. Matthews v. Fry, 384. 

53. The finding of fact by the Judge, when authorized by law or consent of 
parties, a re  as  conclusive as when found by a jury, if there is  any 
evidence. Ibid. 

54. In an action for damages for mental anguish on account of defendant's 
failure to promptly deliver the following telegram: "Mother very 
sick; come a t  once," signed by plaintiff's son, where the evidence 
shows that  plaintiff's son, twenty-six years old, filed the telegram 
with the defendant's operator, who asked for the number and street of 
the sendee; that  the son told the operator that he did not know the 
address, but that  his father knew i t ;  that he went back to his father 
and got the address; that the operator knew the son and his father; 
that  the son told the operator that the sendee was his brother-in-law; 
that  the plaintiff sent his son to send the telegram and gave him 
the money to pay for it ,  but the son failed to so inform the operator: 
Held, there was no evidence which charged the defendant with 
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knowledge that the son filed the telegram as agent of and for the 
benefit of his father. H e l m s  v. Telegraph  Co., 386. 

55. In  an action for an injury from an alleged negligent blasting, where 
plaintiff's evitlence tends to prove that defendant was blasting rock 
with dynamite on the outskirts of the city about 100 yards from a 
street and 175 yards from plaintiff's residence, and in close proximity 
to other houses, and that a rock weighing 20 pounds, from one of the 
blasts, crashed through plaintiff's residence; that defendant's fore- 
man was not an expert blaster, and was absent a part of the time; 
that his assistants had but little experience; that the blast was fired 
off without being properly smothered; that  smothering is a safe 
method usually empoyed in such operations, and had i t  been properly 
done on this occasion the injury could not have well resulted: Held, 
that this evidence of negligence was amply sufficient to have been sub- 
mitted to the jury. K i m b e r l y  v. H o w l a n d ,  398. 

56. In  an action for malicious prosecution, it  must be shown that  a n  action 
or proceeding has been instituted without probable cause, from 
malice, and that  damage has been sustained, and that the proceeding 
has terminated. Stanford v. Grocerg Co., 419. 

57. In  an action for malicious abuse of process, there must be shown (1 )  
an ulterior purpose, and ( 2 )  some act done in the use of the process 
not proper in regular prosecution of the case; but it  is not necessary 
to show a want of probable cause, nor that the proceeding has termi- 
nated. Ibid. 

58. Where the coinplaint endeavors to set up two causes of action-one for 
malicious prosecution and the other for malicious abuse of process- 
but the evidence shows that the plaintiff's entire grievance arises 
from a criminal prosecution for embezzlement, in nhich he was 
arrested and bound over to Court, and there is no evidence that the 
defendant did or attempted to do any act in the criminal proceeding 
which was contrary to the orderly and regular prosecution of the 
case, an issue addressed to the cause of action for malicious abuse 
of process should not be submitted. Ibid.  

59. In an action for malicious prosecution in causing the arrest of plaintiff 
on a charge of embezzling goods which defendant claimed had been 
consigned and plaintiff claimed had been sold outright, the statement 
made by defendant's salesman who effected the sale and just after 
the sale, to defendant's manager, who swore out the warrant, as to 
theha ture  of the trade under which the goods were passed to plain- 
tiff, were competent both as corroborative of the salesman and sub- 
stantive testimony on the question whether the defendant's manager, 
in taking out the prosecution, had probable cause for so doing and 

, 
whether he acted in  good faith. Ib id .  

60. The principle that  knowledge of the agent will be imputed to the princi- 
pal does not apply where the question is as to the responsibility for 
instituting a criminal prosecution, dependent in part on what the 
principal und.erstood the trade to  be which the agent had made, from 
information reasonably relied on by him, nor does the principle 
of imputed knowledge apply when it  would be against the interest 
~f the agent to make the disclosure. Ibid.  

61. In  an action for malicious prosecution, where the wrong charged against 
the defendant was in  taking out a warrant and causing plaintiff's 
arrest, the declarations of the d,efendant made to the justice of the 
peace a t  the time the warrant was procured are admissible as  sub- 
stantive testimony as part of the res gesta?. D i d .  

62. I n  an action for malicious prosecution, where a committing magistrate 
has bound over a party, or a grand jury has returned a t rue bill 
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against him, such action pl-&ma fame makes out a case of probable 
cause, and the jury should be directed to consider the evidence as  
affected by this principle. Ibid. 

63. In  an action for malicious prosecution, an instruction that if the jury 
finds that  the defendant sold the goods straight-out to the plaintiff, 
and that the defendant had him arrested for the purpose of collect- 
ing the debt, they would answer the issue of malice in fayor of the 
plaintiff, because that would be a wrongful act done intentionally 
and without just cause and excuse, was erroneous, as it  was for the 
jury to determine and not for the Court whether such an act was 
committed when the defendant caused the plaintiff's arrest under 
the evidence in this case. Ibzd. 

64. In  a n  action for malicious pkosecution, punitive or exemplary damages 
may be avoided by the jury, but the right to such damages does not 
attach, as  a conclusion of law, because the jury have found the issue 
of malice against the defendant, but the jury must find the vrongful 
act was done from actual malice in the sense of personal ill-will, or 
under such circumstances of insult, rudeness or oppression, or in a 
manner which showed a reckless and wanton disregard of the plain- 
tiff's rights. Ibid. 

65. I n  a n  action for malicious*prosecution, the term "malice," i n  reference 
to the question of damages, means malice in the sense of personal 
ill-will, while in respect to the issue fixing responsibility i t  need not 
necessarily be personal ill-will, but may be said to exist where there . .  has been a wrongful act knowingly and intentionally done plaintiff 
without just cause of excuse, and i t  may be inferred from the ab- 
sence of probable cause. Ibid. 

66. Where the jury found that the plaintiff was injured by the negligence of 
the defendant in failing to have its cars equipped with automatic 
couplers, the only defense open to the defendant, in the absence of any 
evidence of recklessness, was whether plaintiff was injured in the 
course of his service and employment, and the Court properly sub- . 
mitted a separate issue as  to this matter. Harrzson v. Leather 
Co., 512. 

67. The exceptions to the charge of the Court on the issues directed to the 
question whether the defendant R. was a purchaser for value and 
without notice of D.'s fraudulent purpose in making certain transfers, 
are  without merit, there being no evidence that R. had notice of 
facts sufficient to put on inquiry. Bank v. Hollingsworth, 520. 

68. Evidence that  defendant made a peculiar footprint which was identified 
in soft ground in the morning following the burning of a house, being 
plain and distinct and leading off from the place, and that defend- 
ant's shoes fitted the tracks, and that he denied burning the house 
before he was accused, was sufficient to go to the jury. S. v. Hunter, 
607. 

69. Evidence that  a bloodhound, well trained to track human beings and 
nothing else, and often used for the purpose, was put upon the tracks 
of the defendant and followed them until the defendant was "trted," 
is sufficient to go to the jury as  corroborative. Ibid. 

70. The intention of the defendant to conceal a weapon on his person i s  im- 
material, if from his own testimony it appears that he necessarily 
knew that  he was carrying i t  concealed. 8. v. Simmons, 613. 

71. The findings of a special verdict on an indictment for selling liquor 
without a license must be sufficient for the Court, as  a matter of law, 
to  determine the innocence or guilt of the defendant; when the ver- 
dict leaves open the inference of innocence or guilt as one of fact, 
i t  is defective, and a new trial will be ordered. S. v. Hanner, 632. 
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72. Under a n  indictment as  accessory before the fact i t  is competent for coun- 

sel to ask the witness, "What seemed to be and w h t  was the relation 
between the principal and the defendant?" such being a matter of 
common observation, and not calling for expert testimony. S .  v. 
Turner, 641. 

73. I t  is not necessary to prove motive for the commission of crime, though 
when circumstantial evidence is relied on to prove the commission 
of the offense it  is competent for the State to show motive. Ihicl. 

74. I n  a trial under an indictment, the omission of the trial Judge to charge 
upon any particular phase of the evidence is not reviewable in the 
absence of a prayer for special instruction thereto, and such is true 
when he fails to charge upon the yiew of there being no evidence of 
motive to commit the crime alleged. Ib id .  

75. In  criminal cases the Supreme Court has no power under the Constitu- 
tion nor a t  common law to entertain a motion for a new trial on the 
ground of newly discovered evidence. Ib id .  

76. Evidence is sufficient for a conviction of murder in the first degree under 
the statute as willful, deliberate and premeditated, which tends to 
show: that  defendant had threatened to kill deceased in upholding 
his son in not paying him some money; thereafter they disputed 
about the amount owed, and defendant threatened the deceased with 
a pistol; deceased was with his son and the defendant followed the 
son, struck a t  him; deceased caught him around the neck and the 
defendant fired upon him several times, then defendant cursed and 
said he would kill him, and fired again; deceased offered no resisf- 
ance, and had a gun und.er his left arm; deceased was fired upon 
twice, and between the first and second firing walked away from 
defendant some twenty steps, and was followed and again fired upon. 
S.  v. Banks, 652. 

77. Revisal, sec. 3631, does not give a new definition of murder, but classifies 
its different kinds as they existed a t  common law, therefore included 
in one and the same degree; to constitute malice required by the 
statute to make out a case of murder in  the first degree, it is unnec- 
essary to show personal ill-will or grudge between the parties, and 
i t  is sufficiently shown when there has been a wrongful and inten- 
tional killing of another without lawful excuse or  mitigating cir- 
cumstances. Ibid. 

78. No particular time is necessary to constitute premeditation and delibera- 
tion for the conviction of murder in  the first degree under the statute, 
and if the purpose to kill has been deliberately formed, the intervale 
yhich elapses before its execution is immaterial. Ib id .  

79. It is not error in the Court below upon a trial under a n  indictment for 
murder to refuse to instruct, "If the jury find that  the deceased was 
slain by one of the prisoners, and are  not satisfied beyond a reason- 
able doubt as  to which one, the issue should be answered, 'Not 
guilty,'" when there is evidence that  one of them may have been 
present aiding and abetting the other and that  the killing may have 
been done in furtherance of a conspiracy between them. S.  u. 
Eendall ,  659. 

80. Upon the trial under an indictment for murder evidence is sufficient to 
go to the jury on the question of conspiracy, which tends to show 
the association between the parties, the full knowledge of the de- 
fendants of the habits and belongings of t h e  deceased, as  having 
ready money; a conversation of one of the defendants in the presence 
of the other, with a third person, that  he would give such person 
five dollars to get the deceased out in  the woods, which was acted 
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upon, the other defendant saying the deceased "said something he 
was going to make him take back"; that  defendants soon followed 
deceased and witness into the woods, and coming upon them from 
a different direction, one of the defendants asked the deceased "what 
he was doing there," and ppon reply, "what was that  to him," called 
deceased a vile name; one of the defendants had a pistol; the witness 
turned her back and ran off and soon heard a pistol-shot; afterwards 
the deceased was found dead from the effects of a bullet-hole which 
alone would have caused death and with his pockets turned wrong- 
side out. Ibid. 

81. When upon the trial under an indictment for murder there is an absence 
of any evidence tending to establish the crime of manslaughter, and 
the defendant has been convicted of murder, a mistake in the charge 
of the Court as to manslaughter is harmless error, and the verdict 
of the jury will not be disturbed on that  account. Ibid. 

82. Payment of the appraisement into Court is a condition precedent to a 
right of entry for construction purposes by a railroad; upon the 
trial under a n  indictment, Revisal, see. 3688, for trespass on lands 
after being forbidden, i t  is no defense to show that defendant acted 
under the instructions of his superior officer of a railroad company 
in entering upon the lands to construct a railroad pending an appeal 
by the railroad company, Revisal, sec. 2587, when the company has 
not paid into Court the sum appraised by the commissioners. Evi- 
dence that  such superior officer therein acted by the advice of coun- 
sel learned in the law is incompetent. S. v. Mallard, 666. 

83. Revisal, sec. 3361, is constitutional under the State and Federal consti- 
tutions. When a man having a lawful wife admits a second marriage 
in  another State, the bigamous marriage is  exploited by his living 
openly and avowedly in this State with his wife by the second mar- 
riage, and the offense may be dealt with, tried, determined and pun- 
ished in the county where the offender may be apprehended or be 
in custody. S. v. Long, 670. 

84. When it  appears under an indictment for bigamy, Revisal, sec. 3361, that 
the offense was committed outside of this State, jurisdiction of the 
courts of this State is ousted; but the presumption is in  favor of 
jurisdiction, and the burden of proof is on the defendant: he must 
prove that  the offense had not in fact been committed in the county 
where the bill was found, and a motion to quash or in arrest will 
not be granted. Revisal, sec. 3255. Ibid. 

85. While Revisal, secs. 4468, 4470, and 3642, are of a penal nature and 
strictly construed, they will receive a reasonable interpretation to 
discover their intent; the burden of proof is upon the defendant to 
show he came under the provision of Revisal, sec. 4470, and in the 
absence of evidence that he practiced in the State before the specified 
time, or had filed the required statement, having admitted that he 
had not passed the requisite examination or received the certificate, 
a motion to quash the tndictment is properly refused. 8. v. Hicks,  
689. 

86. The defendant, under an indictment for practicing dentistry without 
complying with the statute, is not excused because the designated 
officers had not furnished, as  required of them, blanks upon which 
to make the statement under Revisal. sec. 4470. if he has not sub- 
stantially complied with the provisions of the statute in malting his 
statenlent n.ithoeut having the blanks. I b i d .  
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EXCEPTIONS AND OBJECTIONS. See "Evidence." 
1. An appellant is not bound to except to an instruction when there is no 

evidence to warrant it, and he  has already moved to dismiss the 
action. Barrett v. Brewer, 88. 

2. Where a challenge for cause by the defendant was erroneously allowed, 
a n  exception thereto cannot avail the plaintiff, as  he did not exhaust 
his peremptory challenges. ~ o d g i h  v. R. R., 93. 

3. Exceptions to a deposition, especially those which relate to its regularity, 
should be disposed of, a t  the latest, before the trial is  entered upon. 
Ivey v. Cotton Mills, 189. 

4. Where the parties waived a jury trial and agreed that  the Judge should 
find the facts and enter judgment thereon, and the Judgz found the 
facts and entered judgment in favor of the defendant, and upon 
appeal this Court was of opinion that upon the facts found judgment 
should have been enterea in  favor of the plaintiff, and entered its 
order "Reversed": Held, that upon presentation of the certificate 
of opinion, the Court below properly entered judgment for the plain- 
tiff, and the defendant's motion for a trial cZe novo on the ground 
that some of the findings of fact had been made without any evidence 
to support them, came too late, he having acquiesced in the findings 
without exception. Matthews v. Fry, 384. 

5. Where the issues submitted presented every phase of the case, and are 
such as arise upon the pleadings, and are a sufficient basis for the 
judgment rendered, and the defendant was given the opportunity to 
present every defense he had, his exception to the issus submitted 
is  without merit. Kimberly v. Hotolalzd, 398. 

EXECUTION. 
Where the plaintiff alleged that the defendant collected the proceeds of 

the sale of certain options, in which they were equal partners, and 
that  his share of the net profits amounted to $4,400, and he further 
alleged that the defendant had been guilty of fraudulent conduct, 
and the plaintiff took judgment for the amount due as  his share of ' 

the profits upon a n  issue which found that the defendant was "in- 
debted" to him in that amount "by reason of the matters alleged 
in the complaint," an execution against the person should not have 
been issued upon the judgment, in the absence of any special finding 
of fraud by the jury. Ledford v. Emerson, 527. 

FACTS, BY AGREEMENT FOUND BY JUDGE. See "Evidence." 

FEES. See "Solicitors' Fees." 

FELLOW-SERVANT ACT. See "Master and Servant." 
1. The Fellow-servant Act applies to a corporation chiefly engaged in manu- 

facturing, which, in  connection with and in aid of its primary pur- 
pose, owns and operates a railroad having its own engines, cars, 
crews, etc. Bird v. Leather Co., 283. 

2. The jury, under the charge, having found the issue of negligence against 
defendant, under the principle established in the Greenlee and Trozler 
cases, both the defenses of assumption of risk, which ordinarily 
includes the negligence of a fellow-employee, and that  of contributory 
negligence, are closed to defendant, unless, perhaps, the negligent 
conduct of the injured employee should amount to recklessness. 
Hairston v. Leather Go., 512. 

3. The Fellow-servant Act, Revisal, sec. 2646, applies to  the railroad of 
defendant company and shuts off the defense of injury by negligence 
of a fellow-servant and bars all defenses by reason of assumption 
of risk unless the "apparent danger was so great that its assumption 
amounted to reckless indifference to probable consequences." Ibid. 
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FRAUDS. 
1. When a man's property has been obtained from him by actionable fraud 

or covin, the owner can follow and recover it  from the wrong-doer 
a s  long as  he can identify or trace i t ;  and the right attaches, not 
only to  the wrong-doer himself, but to any one to whom the property 
has been transferred otherwise than in good faith and for valuable 
consideration; and this applies not only to specific property, but to  
money and chases in action. Manufacturing Go. v. Summers, 102. 

2. I n  an action for damages for personal injuries, where defendant alleged 
that  for a stipulated amount which had been paid, plaintiff executed 
a full release, and plaintiff in reply admitted the receipt of the 
money, but denied that  the alleged release contained the terms of 
the settlement, averring that the provision that he was to have a 
life-time job was omitted by fraud in the facturn of defendant's agent, 
and there was evidence of the alleged negligence and fraud, the 
Court erred in nonsuiting plaintiff. Hayes v. R. R., 125. 

3. If one be illiterate, unable to read, and the paper-writing be read to him 
falsely, that is, otherwise than i t  is written, and he sign it, such 
paper-writing shall not be his act or deed. Ibad. 

4. I n  an action for damages for personal injuries, where the defendant set 
up a release as  an accord and satisfaction, the plaintiff is not required 
to return the money received before setting up the plea that  the 
release was procured by fraud in the factum; but if he recovers 
damages the amount paid him will be deducted. Ibid. 

5. A contract, by which the defendant agreed to withdraw all claim to 
standing trees and to abandon all interest he acquired under a n  ex- 
tension by par01 of a written contract with plaintiff's grantor to cut 
timber, and the plaintiff, in  consideration thereof, agreed to waive or 
release all claim for damages for the trespass alleged to have been 
committed by the defendant, is enforcible and is not within the 
statute of frauds. York v. Westall, 276. 

6. Where the confession of judgment sets out that  the amount of $823.15 
is due plaintiff by defendant for part of "bills of goods bought from 
plaintiff by defendant and received by him between 1 January, 1896, 
and October, 1896," and said amount is "part of bills of groceries 
bought in  the time named," this is sufficient, in the absence of any 
attack by a creditor, where the debtor himself, after an acquiescence 
of six years, is urging a defect in his own confession of judgment, 
with no suggestion of any fraud or imposition in securing the con- 
fession nor any denial of the debt, and should the judgment be held 
invalid the debt would be barred. Marta?% v. Biscoe, 353. 

7. Where a t  the time a lot was conveyed to the defendant, as  an induce- 
ment thereto and in part consideration for the sale and delivery of 
the deed, the defendant then agreed with plaintiff that  if he did 
not build on the lot, but resold it, plaintiff mas to have the profits 
realized on such resale: Held, that such agreement could be shown 
by oral evidence and did not come within the statute of frauds and 
was not without consideration. Bourne v. Sherrill, 381. 

8 .  Where the plaintiff alleged that  the defendant collected the proceeds of 
the sale of certain options, in which they were equal partners, and 
that  his share of the net profits amounted to $4,400, and he fhrther 
alleged that  the defendant had been guilty of fraudulent conduct, and 
the plaintiff took judgment for the amount due as his share of the 
profits upon an issue which found that  the defendant was "indebted" 
to him in that amount "by reason by the matters alleged in the com- 
plaint," an execution against the person should not have been issued 
upon the judgment, in the absence of any special finding of fraud 
by the jury. Ledford v. Enzerson, 527. 
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HABEAS CORPUS. 
Where the defendant was not originally liable to arrest and had been 

discharged upon habeas corpus, he cannot be held upon a surrender 
by his sureties. Ledford v. Emerson, 527. 

HARMLESS ERROR. See "Appeal and Error." 
1 .  I n  an action on a written contract, where the  defendant set up as a de- 

fense certain verbal stipulations, and the jury by their verdict have 
accepted the existence of the verbal stipulations, the fact that the 
Court annexed to it  a qualification not required by the law to make i t  
a valid defense is not error of which plaintiff can complain. Type- 
writer Go. v. Hardware Co., 97. 

2. An instruction that "although the plaintiff's lantern was blown out he 
had the right to proceed on'to his train if he thought he could safely 
make the journey by exercising ordinary care on his part," is erron- 
eous, standing alone, as the standard of duty is not what the plain- 
tiff thought he could safely do, but what a reasonably prudent man 
under the same circumstances would do; but this instruction was 
so modified by other parts of the charge as  not to constitute reversi- 
ble error. Beard v. R. R., 136. 

3. Where it  was erroneous for counsel for the propounder of a will, in  his 
argument, to show the alleged revocatory words on the margin of the 
will to the jury and point out differences in  the formation of letters, 
etc., between the signature on the margin and the signature to the 
will, i t  does not constitute reversible error where the contestant 
failed to call the Court's attention to i t  and took no exception a t  the 
time. I n  r e  Shelton's Will, 218. 

4. Where the Court erroneously put upon the propounder of a will the 
burden of proving that an alleged revocation of a will was not gen- 
uine, the contestant, a t  whose request i t  was done, cannot complain. 
Ibzd. 

5. In  a n  action for malicious prosecution, evidence of a member of the jury 
in the criminal trial that  the jury were "out. a considerable time" and 
a t  first stood "seven for acquittal and five for conviction" was ir- 
relevant, and should have been excluded, but this Court cannot see 
that  i ts  admission was prejudicial or reversible error in  this case. 
Gazther u. Carpenter, 240. 

6. Where the charge of the Court was taken to the jury-room on retirement, 
but by oversight the special prayers asked by appellant and given 
were not also handed to the jury, this does not constitute error, where 
his counsel were present in the court room and did not then, or a t  
any time before verdict call the matter to the attention of the Court. 
Ibid. 

7. Juries should not only find the facts, but they should draw their own 
conclusions therefrom uninfluenced by the acts or language of the 
Court; and the language of a charge, "if you believe the evidence, 
the defendant is guilty, and you will return a verdict of guilty," is 
improper, though, standing alone, not reversible error. S. v. Szm- 
mons, 613. 

8. When upon the trial under an indictment for murder there is an absence 
of any evidence tending to establish the crime of manslaughter, and 
the defendant has been convicted of murder, a mistake in the charge 
of the Court as  to manslaughter is harmless error, and the verdict 
of the jury will not be disturbed on that  account. S. v. Eendall, 659. 

HIGHWAYS. See "Easements"; "Eminent Domain." 
When the public road is made after the land-owner has cut his ditches 

for draining, he is not required to keep the bridges in  repair that 
are subsequently placed over them. S. v. Davis, 611.' 
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HOUSE O F  CORRECTION. See "Bastardy." 

HUSBAND AND WIFE. 
Where the injury to the wife is  of such a character that  the husband is 

deprived of the society or services of his wife, he may recover there- 
for, and may sue in his own name; and if the injuries are permanent 
he can recover such sum as will be a fair compensation for the future 
diminished capacity for labor on the part of the wife. Kimberly v. 
Howland, 398. 

IMPLIED WARRANTY. See "Warranty." 

IMPRISONMENT FOR DEBT. 
1. Where the plaintiff alleged that  the defendant collected the proceeds of 

the sale of certain options, in which they were equal partners, and 
that  his share of the net profits amounted to $4,400, and he further 
alleged that  the defendant had been guilty of fraudulent conduct, 
and the plaintiff took judgment for the amount due a s  his share of the 
profits upon an issue which found that the defendant was "indebted" 
to  him in that  amount "by reason of the matters alleged in the com- 
plaint," a n  execution against the person should not have been issued 
upon the judgment, in the absence of any special finding of fraud 
by the jury. Ledford v. Emerson,  527. 

2. Under Article I, sec. 16, of the constitution, which provides that  "there 
shall be no imprisonment for debt in this State, except in  cases of 
fraud," there can be no imprisonment to enforce the payment of a 
debt under final process, unless it  has been found upon an allegation 
duly made in the complaint and a corresponding issue submitted to 
a jury tha t  there has been fraud, and a judgment has been entered 
in conformity therewith. Ibid. 

3. Where the defendant was not originally liable to arrest and had been 
discharged upon habeas corpus, he cannot be held upon a surrender 
by his sureties. Ibid. 

IN CUSTODIA LEGIS. 
Where the Court has the custody of property, i t  will be retained to await 

the result of the action and satisfy any judgment that  may be re- 
covered, i t  being immaterial how the property was brought under the 
control of the  Court, whether by attachment or some other equivalent 
and lawful act. Lemly  v. Ell is ,  200. 

INDICTMENT. 
1. When the public road is made after the land-owner has cut his ditches 

for draining, he is not required to keep the bridges in repair that  are  
subsequently placed over them. S. v. Davis, 611. 

2. Revisal, sec. 3361, does not by its language make i t  necessary for the 
indictment to state the dates of the marriages in  a charge of the 
felonious offense of bigamy, and section 3255 thereof provides that  no 
judgment upon any indictment for a felony or misdemeanor shall 
be stayed or reversed for omitting to state the time a t  which the 
offense was committed, where time is not of the essence of the offense. 
8. v. Long, 670. 

3. Under an indictment for bigamy, Revisal, sec. 3361, i t  is unnecessary to 
state where the second marriage took place. Ibid. 

4. A certificate on the back of the bill of indictment not appearing to have 
been signed by the foreman of the grand jury is not ground for a 
motion to quash or in arrest of jud.gment, under Revisal, sec. 3254, 
unless i t  is shown that in  fact the "witnesses marked X" had not 
been "sworn and examined." Ibid. 
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INJUNCTIONS. 

1. Where the verdict of the jury establishes the right of the plaintiff to a 
fund in bank as against one of the defendants, who is insolvent and 
has attempted to misappropriate it, the payment of a cashier's check 
covering said fund., which he has endorsed to the other defendant, 
who is  a non-resident, will be restrained until the rights of the par- 
ties are  finally determined. Manufacturing Go. v. Bummers,  102. 

2. An injunction will be denied in advance of the creation of an alleged 
nuisance when the act complained of may or may not become a 
nuisance according to circumstances, or when the injury apprehended 
is  doubtful, contingent or eventual merely. Hickory v. R. R., 451. 

3. A decree of the Superior Court enjoining defendant from enlarging i t s  
freight depot upon a finding by a jury that such enlargement will 
constitute a public nuisance, will be modified so as  to permit de- 
fendant to remedy and guard against any possible danger to persons 
crossing its tracks by erecting suitable gates across the street and 
by providing a gateman. Ibid. 

4. A citizen who alleges that  he owns and operates a sawmill on the banks 
of a navigable river and procures logs to be sawed in his mill in  
rafts, coming down the river both above and below a proposed bridge, 
etc., and is, in that  sense, an abutting owner, is  entitled to maintain 
an action to enjoin the construction and maintenance of a railroad 
drawbridge across said river below his mill as an alleged public nui- 
sance, but a citizen who owns and runs sail-boats on said river has 
no right to sue. Pedrick v. R. R., 485. 

6. Where a railroad had authority by charter to construct a drawbridge over 
a navigable river, and the evidence was conflicting as to whether thc 
proposed bridge would constitute a nuisance by reason of its location 
below a certain town instead of above said town, and it  appears that  
about one-fourth of the work had been done before any application 
was made for an injunction, a judgment of the lower Court denying a 
temporary injunction restraining the construction of the bridge will 
be affirmed. Ibid. 

IN RE APPLICANTS FOR LICENSE. See "License." 

INSANE PERSONS. See "Deeds." 

INSTRUCTIONS. 
1. I n  a n  action for injuries sustained from the breaking of a chain used in 

lifting heavy weights, where the only theory of negligence presented 
by the plBintiff's evidence was that  the defendant in not having 
the chain propbrly annealed had allowed the metal to become crys- 
tallized, and there was evidence on the part of the defendant tending 
to prove that the broken link had not become crystallized, the Court 
erred in declining to give defendant's special instruction that  "if 
the jury find from the evidence that  the link of the chain was not 
crystallized they should answer the first issue as  to negligence 'No.' " 
Isley v. Bridge Go., 61. 

2. An appellant is not bound to except to an instruction when there is  no 
evidence to warrant it, and he has already moved to dismiss the 
action. Barrett  v. Brewer,  88. 

3. In  a n  action on a written contract, where the defendant set up as  a de- 
fense certain verbal stipulations, and the jury by their verdict have 
accepted the existence of the verbal stipulations, the fact that  the 
Court annexed to i t  a qualification not required by the law to make 
it a valid defense is not error of which plaintiff can complain. l 'ype- 
writer Co. v. Hardware Co., 97. 
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INSTRUCTIONS-Continued. 
4. I n  a n  action for injuries to a passenger on a caboose car, a n  instruction 

that  "plaintiff admits that he asked the conductor if he could ride 
on his train, and was told by him that  he could, but to wait until he 
got through his work, and he would pull the caboose up to the sta- 
tion," was erroneous. where there was evidence Qom which the jury 
might find that the plaintiff admitted only that  while the conductor 
did tell him to wait a few minutes and he would pull the caboose up 
to the station, he regarded i t  merely a s  a favor offered to him by a n  
obliging conductor and not as  a denial to him of the right to enter 
the car, or even as a warning to him not to do so. Mtller v. R. R., 
115. 

5. I t  is not proper, after laying down a legal proposition, a s  applicable 
to a supposed state of facts, if found by the jury, to instruct 
them, as  a deduction therefrom, that the plaintiff is or is not 
entitled to recover, but simply to direct them how to answer the 
issues by applying the law as stated by the Court too the  facts as 
they may find them to be. Ibid. 

6. I n  a n  action by a freight conductor for personal injuries, where the 
evidence shows that  he was going with a lighted lantern from the 
freight office to take charge of his t ra in;  that the night was dark 
and stormy and that the  wind blew his lantern out and he did not 
return to light it, but continued along the platform, feeling his way 
with his feet, and fell down the steps which were cut into the plat- 
form about three feet, and which he knew were there; that there 
was no light on the platform nor railing around the steps: Held, 
that  the Court did not err  in  refusing to hold as  a matter of law that 
the plaintiff was guilty of contributory negligence. Beard v. R. E. 
136. 

7. An instruction that "although the plaintiff's lantern mas blown out, 
he had the right to proceed on to his train if he thought he could 
safely make the journey by exercising ordinary care on his part," 
is erroneous, standing alone, as  the standard of duty is not what 
the plaintiff thought he could safely do, but what a reasonably 
prudent man, under the same circumstances, would do; but this 
instruction was so modified by other parts of the charge as  not to 
constitute reversible error. Ibid. 

8. An instruction that Revisal, sac. 2628, does not apply if the plaintiff 
entered upon the platform in bona fide belief that the train was 
not moving, and if a reasonably prudent person under similar cir- 
cumstances would have so believed and acted, was erroneous. Shaw 
v. R. R. 312. 

9. I n  an action to recover upon a contract for services, the Court correctly 
charged that the burden was upon the defendant to show good 
legal excuse for discharging the plaintiff, and that  i f  the plaintiff 
failed to perform his duty a s  superintendent, the defendant had 
i h e  right to discharge him, and that  if the plaintiff had performed 
his part of the contract, and did not voluntarily withdraw from 
the service, they should find that he  was wrongfully discharged. 
Ivey v. Cotton Mills, 189. 

10. An instruction that  to constitute malicious prosecution there must 
be want of probable cause and malice was correct. Gaither v. 
Carpenter, 240. 

11. If a party wished fuller instructions upon any phase of the evidence 
than those given, i t  was his duty to have presented them by 
prayers for special instructions, and in the absence of such prayers 
he cannot complain that  any of his contentions were not presented 
to the jury. Ibid. 
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INSTRUCTIONS-Continued. 
12. I n  a n  action to recover damages for mental anguish on account of 

the delay in the delivery of a telegram, an instruction on the 
issue of damages that the jury had "a right to take into con- 
sideration their own feelings" was erroneous, as  a jury has no 
right to do more than give the plaintiff recompense for the anguish 
he suffered from the negligence of the defendant-the amount to 
be determined, not by their own feelings, but by the evidence. 
Shepard v. Telegraph Co., 244. 

13. In  an action for damages for negligently setting fire to plaintiff's lumber 
by sparks from defendant's engine, the Court properly charged 
that  if the fire was set out by the engine, the burden was on the 
defendant to show that i t  was equipped with a proper spark- 
arrester-a matter peculiarly within its knowledge. Lumber Co. 
v. R. R., 324. 

14. In  a trial under indictment, the omission of the trial Judge to 
charge upon any particular phase of the evidence is not review- 
able in the absence of a prayer for special instruction thereto, 
and such is true when he fails to charge upon the view of there 
being no evidence of motive to commit the crime alleged. 8. u. 
Turner, 641. 

15. I t  is not error in the Court below upon a trial under a n  indictment 
for murder to refuse to instruct, "If the jury find that the deceased 
was slain by one of the prisoners, and are  not satisfied beyond a 
reasonable doubt as  to which one, the issue should be answered. 
'Not guilty,'" when there is evidence that  one of them may have 
been present aiding and abetting the other and that  the killing may 
have been done in furtherance of a conspiracy between them. 
8. v. Eendall, 659. 

INSURANCE. See "Waiver;" "Contracts." 
1. I n  an action to recover the amount of a n  insurance policy, where the 

plaintiff introduced the policy insuring the life of the deceased 
for plaintiff's benefit, proved the payment of premiums which kept 
the policy alive till June 18, 1905, and introduced a clause of the 
defendant's answer admitting that  deceased died on April 25, 1905, 
this testimony makes out a prtma'facie case for plaintiff. Thaxton 
v. Insurance Co., 33. 

2. Where proofs of death of the insured have been formally made, and 
the insurance company retains them without suggesting any defect 
or failure to comply with the requirements of the policy, and finally 
refuses to pay the claim, i t  thereby waives any defect in the formal 
proofs of death and acknowledges that  the requisite proofs were 
received by it. Ibid. 

3. A provision in a n  insurance policy that  if the insured, within one 
year from the issue of the policy, die by his own act or hand, 
whether sane or insane, the company shall not be 1iable.for any 
greater sum than the premiums, etc., is valid and refers to suicide, 
and does not include a killing by accident. Ibid. 

4. On a n  issue addressed to the question whether the insured committed 
suicide, the presumption is against a n  act of suicide, and the burden 
is on the party who seeks to establish it. Ibid. 

5. Where the testimony disclosed that  the insured was "found dead with 
a gunshot wound in his left side," with the additional and only ex- 
planatory statement, "Everything pointed to a n  accident in  handling 
the gun, which was supposed to be empty," the Court was correct 
in  charging the jury that if the testimony was believed, they should 
find that  death was not suicidal. Ib id .  
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INSURANCE-Continued. 
6. Where a by-law of an assessment insurance company provided "that 

any member failing to pay his assessment within thirty days after 
notice mailed to him shall be dropped from the association and shall 
be required to pay a new membership fee in order to  renew his 
insurance," and the insured, having failed to pay an assessment 
of which he had notice, was dropped, the company had the right to 
refuse to reinstate him after the lapse of three months after he had 
forfeited his policy and when his health had become hopelessly im- 
paired. Hay v. Associatton, 256. 

7. The fact that  a n  assessment life insurance company, on some occasions, 
accepted payment by the insured of assessments after they should 
have been paid, did not constitute a waiver of the terms of the policy 
nor amount to a n  agreement that premiums need not be paid 
promptly, especially where there was unreasonable delay and the 
health of the insured had become hopelessly impaired. Ibid. 

8. I n  an action to recover a loss under a fire insurance policy, the defendant 
having denied its liability to the plaintiff on the policy by alleging 
that  there was a violation of the Iron-safe Clause, whereby the 
policy became null and void, i t  cannot now successfully plead the 
failure of the plaintiff to file proofs of loss and defeat his recovery, 
a s  the defense is inconsistent with that  of non-compliance with the 
Iron-safe Clause. Parker v. Insurance Co., 339. 

9. I n  an action to recover a loss under a fire insurance policy, where 
the Iron-safe Clause allows thirty days for making the inventory 
and the books are  not required to be opened until the inventory is 
completed, the defendant cannot avail itself of any alleged violation 
of any provision in the Iron-safe Clause, where the fire occurred 
within thirty days after the policy was issued. Ibid. 

10. Under Revisal, sec. 4809, which provides that  no insurance company 
shall limit the time within which an action may be commenced 
to less than one year after the accrual of the cause of action, or to 
less than six months from the time a nonsuit is taken in an action 
brought upon the policy within the time originally prescribed, where 
a suit was commenced upon the policy in controversy within twelve 
months after the accrual of the cause of action, and a nonsuit was 
taken, but the record in  that case, which was put in evidence, does 
not show when the nonsuit was entered, i t  will be presumed, in favor 
of the Court's ruling, to have appeared that it  was done within six 
months prior to the date on which this action was commenced. Ibid. 

INTERPRETATION. See "Statutes." 

IRON-SAFE CLAUSE. See "Insurance." 
In  a n  action to recover a loss under a fire insurance policy, the defkndant 

having denied its liability to the plaintiff on the policy by alleging 
that  there was a violation of the Iron-safe Clause, whereby the 
policy became null and void, i t  cannot now successfully plead the 
failure of the plaintiff to file proofs of loss and defeat his recovery, 
as  the d.efense is inconsistent with that of non-compliance with the 
Iron-safe Clause. Parker  v. Insurance Co., 339. 

ISSUES. 
1. Where the jury found an issue in favor of the appellant, i t  is  unnecessary 

to consider the exceptions to the evidence and charge which bear 
only upon that  issue. Hodgin v. R. R., 93. 

2. In  a proceeding for the probate of a will, where the usual issue was 
submitted to the jury, "Is the paper-writing propounded for probate, 
and every part thereof, the last will and testament of deceased?" 
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to which the jury answered, "Yes," the verdict was not ambiguous 
because the will bore on i ts  margin an alleged revocation, as  the 
marginal words were no part of the will. I n  re Sheltonls Will, 218. 

3. Where the issues submitted presented every phase of the case, and are 
' such  as  arise upon the pleadings, and are  a sufficient basis for the 
judgment rendered, and the defendant was given the opportunity to 
present every defense he had, his exception to the issues submitted . 
is  without merit. Kimberly v. Howland, 398. 

4. Where the complaint endeavors to set up two causes of action-one for 
malicious prosecution and the other for malicious abuse of process- 
but the evidepce shows tha t  the plaintiff's entire grievance arises 
from a criminal prosecution for embezzlement, in which he was 
arrested and bound over to Court and there is no evidence that the 
defendant did or attempted to do any act in the criminal proceedings 
which was contrary to the orderly and regular prosecution of the 
case, an issue addressed to the cause of action for malicious abuse of 
process should not be submitted. Stanford v. Grocery Co., 419. 

5. Where the jury found that  the plaintiff was injured by the negligence 
of the defendant in  failing to have its cars equipped with automatic 
couplers, the only defense open to the defendant, in  the absence 
of any evidence of recklessness, was whether plaintiff was injured 
in the course of his service and employment, and the Court properly 
submitted a separate issue as  to  this matter. Hairston v. Leather 
Co., 512. 

6. Where this Court, on the former appeal, construed the pleadings as  
raising certain issues, and the parties went to trial on the pleadings, 
i t  is too late on this appeal to raise the question that such issues are 
not presented by the pleadings. Bank v. Hollingsworth, 520. 

JUDGE'S CHARGE. See "Instructions." 

JUDGE'S CHARGE TAKEN TO JURY-ROOM. See "Practice;" "Trial." 

JUDGE'S FINDINGS O F  FACTS BY AGREEMENT. See "Evidence." 

JUDGMENTS. 
1. Where the Court has the custody of property, it will be retained to 

await the result of the  action and satisfy any judgment that  may 
be recovered, it  being immaterial how the property was brought 
under the control of the Court, whether by attachment or some other 
equivalent and lawful act. Lemly v. Ellis, 200. 

2. The defendant was not entitled to  judgment by default on his  counter- . claim where pursuant to leave given by the Court, a formal denial 
was entered. Tillinghast v. Cotton Mills, 268. 

3. Where the complaint alleged a contract of sale and a breach thereof, 
and the answer denied that i t  was an absolute sale and alleged 
by way of counter-claim that  the goods were shipped on consign- 
ment, and demanded an account, the plaintiff's cause of action was in  
itself a direct denial of the counter-claim, and a judgment by default 
on the counter-claim before the issues in  reference to the plaintiff's 
cause of action were determined would have been irregular and 
improper. Ibid.  

4. Where a proceeding for partition was brought in  1881 and upon issues 
raised was transferred for trial to the Superior Court and a consent 
decree was entered a t  June Term, 1887, appointing commissioners 
for partition, who filed their report with the Clerk in 1887, and no 
exceptions in  any form were ever filed to its confirmation and a 
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decree confirming.the report was procured a t  the April Term, 1906, 
without giving special notice to the defendant or his counsel: Held. 
that the defendant's motion to set aside the decree of confirmation 
was properly denied. Roberts v. Roberts, 309. 

5. Confession of judgment under Revisal, see, 581, requires that  there 
should be a statement in writing signed by the defendant and verified 
by his oath and stating: (1) the amount for which judgment may 
be entered, and authorizing its entry; ( 2 )  if for money due, a concise 
statement of the facts out of which the debt arose, and it must show 
that the sum confessed is justly due, but the statement that the 
controversy is real and the proceedings in good faith is  not required 
as it  is in a "controversy submitted without action." Martm v. 
Briscoe, 353. 

6. Where the confession of judgment sets out that  the amount of $823.15 
is due plaintiff by defendant for part of "bills of goods bought from 
plaintiff by defendant and received by him between 1 January, 
1896, and October, 1896," and said amount is "part of bills of 
groceries bought in the time named," this is sufficient, in  the 
absence of any attack by a creditor, where the debtor himself, after 
an acquiescence of six years, i's urging a defect in his own confession 
of judgment, with no suggestion of any fraud or imposition in  se- 
curing the confession nor any denial of the debt, and should the 
judgment be held invalid the debt would be barred. Ibid. 

7. Before a final order or judgment, fixing the amount which is  to  be 
paid by the owner, is made, the cost of the improvement should be 
ascertained and apportioned between the several ieces of property. 
Asheville v. Trust Go., 360. b 

8. Where the issues submitted presented every phase of the case, and 
are  such as arise upon the pleadings, and are a sufficient basis 
for the judgment rendered, and the defendant was given the oppor- 
tunity to present every defense he had, his exception to the issues 
submitted is without merit. Kinzberlu v. Howland, 398. 

9. Where the plaintiff alleged that  the defendant collected the proceeds 
of the sale of certain options, in  which they were equal partners, 
and that his share of the net profits amounted to $4,400, and he 
further alleged that the defendant had been guilty of fraudulent 
conduct, and the plaintiff took judgment for the amount due as  
his share of ihe  profits upon an issue which found that the defendant 
was "indebted" to him in that amount "by reason of the matters 
alleged in the complaint," a n  execution against the person should 
not have been issued upon the judgment, in  the absence of any 
special finding of fraud by the jury. Ledford v. Emerson, S27. 

10. Under Article I, sec. 16, of the Constitution, which provides that  "there 
shall be no imprisonment for debt in  this State, except in cases of 
fraud," there can be no imprisonment to enforce the payment of 
a debt under final process, unless i t  has been found upon an allega- 
tion duly made in the complaint and a corresponding issue sub- 
mitted to a jury that  there has been fraud, and a judgment has been 
entered in conformity therewith. Ibid. 

11. The doctrine of stare decisis is applicable to this case and means that 
this Court shall adhere to decided cases and settled ~ r i n c i ~ l e s ,  and not 
disturb matters which have been established by judiciai determina- 
tion. Hill v. R. R., 539. 

12. A former adjudication of this Court id construing a statute or the organic 
law should stand when i t  has been recognized for years; and in such 
a case the principle settled or the meaning given to the statute be- 
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comes a rule for guidance in  making contracts, and also a rule of 
property, and it  should not be disturbed even though t h e  conclusion 
reached may not be satisfactory to the Court a t  the time the same 
matter is again presented. Ibid. 

13. A certificate on the back of the bill of indictment not appearing to have 
been signed by the foreman of the grand jury is not ground for a 
motion to quash or in arrest of judgment, under Revisal, sec. 3254, 
unless i t  is shown that in fact the "witnesses marked X" had not 
been "sworn and examined." 8. v. Long,. 670. 

JUDICIAL SALES. 
I n  a n  action for damages for breach of warranty in a deed, in which cer- 

tain bonds were attached, the defendant cannot complain of a judg- 
ment d.irecting that the bonds be sold by a commissioner, instead of 
an order to the Sheriff to sell the attached property under Revisal, 
sec. 784. Lemly w. Ellis, 200. 

JURISDICTION. 
1. When a case is before the Judge on appeal, i t  is optional with him to 

t ry it  or remand to the Clerk With instructions. I n  re  Wittkowsky's 
Land, 247. 

2. I n  a n  action begun before a justice of the peace in  which the plaintiff 
made demand in the sum of $50 for damages done to his property and 
premises by defendant in depositing the carcass of a dead horse near 
the lands of the plaintiff, whereby the comfort and enjoyment of his 
home were impaired and a nuisance committed to his premises, the 
SuperiorCourt,  on appeal, erred in dismissing the action for want 
of jurisdiction in the justice. Duckworth w. Mull, 461. 

3. Article IV, sec. 27, of the Constitution, and Revisal, see. 1420 (enacted 
to carry ou t  this provision), which provides that  "justices of the 
peace shall have concurrent jurisdiction of civil actions not founded 
on contract wherein the value of the property in controversy does 
not exceed $50," comprehend all actions ea delicto, the term "prop- 
erty in controversy" meaning the value of the injury complained of 
and involved in the litigation, and where a plaintiff, in  good faith, 
states or limits his demand in actions of this character a t  $50 or 
less, the justice has jurisdiction concurrent with the Superior Court 
to hear and determine the matter. Ibid. 

4. Revisal, sec. 3361, is constitutional under the State and Federal constitu- 
tions. When a man having a lawful wife admits a second marriage 
in  another State, the bigamous marriage is exploited by his living 
openly and avowedly in this State with his wife by the second mar- 
riage, and the offense may be dealt with, tried, determined and 
punished in the county where the offender may be apprehended or 
be in  custody. S. w. Long, 670. 

JURORS. 
1 .  A juror who owns no land, but whose wife is seized of a fee and has 

children by him, is a freeholder, and eligible as  a juror. Hodgin w. 
R. R., 93. 

2. The validity of a trial cannot be successfully objected to upon the ground 
that  one of the jurors, in  the sound legal discretion of the Court, 
was permitted to ask a competent question of a witness who was 
then upon the stand giving testimony. S. w. Kcndall, 659. 

3. The method by which jurors a re  to be selected and summoned not being 
prescribed by the Constitution, and no limitation therein upon the 
power of the General Assembly to regulate it, an exception to the 
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JURORS-Continued. 
validity of section 10, chapter 158, of the Private Laws of 1895, 
because the jurors were not drawn out of the box, but were sum- 
moned by the marshal as  directed by the act, cannot be sustained in 
a criminal action charging defendant with selling liquor in violation 
of section 9 of said act. 8. v. Brittain, 668. 

JURY. See "Questions for Jury"; "Trials." 

JUSTICE O F  THE PEACE. 
1.  In  a n  action begun before a justice of the peace in  which the plaintiff 

made demand in the sum of $50 for damages done to his property 
and premises by defendant in depositing the carcass of a dead horse 
near the lands of the plaintiff, whereby the comfort and enjoyment 
of his home were impajred and a nuisance committed to his premises, 
the Superior Court, on appeal, erred in dismissing the action for 
want of jurisdiction in the justice. Duckworth v. Mull, 461. 

2. Article IV, sec. 27, of the Constitution, and Revisal, sec. 1420 (enacted 
to carry out this provision), which provides that  "justices of the 
peace shall have concurrent, jurisdiction of civil actions not founded 
on contract wherein the value of the property in controversy does 
not exceed $50," comprehend all actions ex delicto, the term "prop- 
erty in controversy" meaning the value of the injury complained of 
and involved in the litigation, and where a plaintiff, in good faith, 
states or limits his demand in actions of this character a t  $50 or 
less, the justice has jurisdiction concurrent with the Superior Court 
to hear and determine the matter. Ibid. 

LEASES. See "Corporations"; "Railroads." 

LEGISLATURE. 
1. Where certain townships by extra taxation procured the building through 

their territory of a railroad, the Legislature has the power to direct 
the County Commissioners to expend exclusively in those townships 
the county taxes derived from such railroad property in  said town- 
ships "in repairing roads, building bridges, extending schools, or 
such other purposes a s  the Commissioners may deem best," until 
the amount so used in said township shall fully reimburse them for 
the amount paid out to aid in building said railroad. Jones w. Com- 
missioners, 59. 

2. An entry on the legislative journal that  "The bill.passed i t  second read- 
ing, ayes 39, noes. . . , as follows:" then follows a list of those voting 
in the affirmative, without any reference to those voting in the nega- 
tive, indicates that the bill passed by a unanimous vote and that 
there were no names to be recorded in the negative, and is a com- 
pliance with the requirements of Article 11, sec. 14, of the Constitu- 
tion, that  the ayes and noes shall be entered on the journals. Deb- 
nam v. Chttty, 131 N. C., 657, overruled; Co?nmissioners v. Trust 
Co., 110. 

3. The power to levy assessments upon lots to which special and peculiar 
benefits accrue from a public improvement is conferred upon the 
city of Asheville by section 65, chapter 100, Private Laws 1901. 
Ashevzlle v. Trust Co., 360. 

4 .  The Legislature has the power to authorize a railroad corporation to 
cross and, of course, to erect a bridge over a navigable stream. 
Pedricic w. R. R., 485. 

LESSOR AND LESSEE. See "Railroads." 
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LEVY. See "Attachment." 
Where an attachment had been levied by the Sheriff on certain bonds 

and thereafter the plaintiff caused a second attachment to be levied 
on them, the fact that the plaintiff had deposited them with the Clerk 
of the Court before the second levy was made upon them, the deposit 
not having been made by authority of the Court, did not place them 
in custodia legis. so as  to protect them from the second levy, as they 
were constructively in the possession of the Sheriff under the prior 
levy. Lemly v. Ellis, 200. 

LEX LOCI CONTRACTUS. See "Contracts." 

LICENSE. See "Marriage License"; "Railroads." 

LICENSE, IN RE APPLICANTS FOR. 
1.  Under Revisal, ch. 5, an applicant for license to practice law who com- 

plies with the formal prerequisites' prescribed by section 208 is 
entitled to be examined, and if, on his examination he satisfies the 
Court of his competent knowledge of the law, he is entitled to receive 
his license, and an investigation into his general moral character is 
no longer required or permitted. I n  r e  Applications for License, 1. 

2. Revisal, ch. 5, establishing the qualifications for applicants to practice 
law, is not unconstitutional as  an unwarranted exercise of judicial 
power prohibited by section 8 of the Declaration of Rights, nor as  
a n  unlaw-ful attempt to deprive the Court of its inherent power to , 
direct and control the conduct of attorneys who a re  its officers. Ibid. 

3. The Legislature has the right to establish the qualifications to be re- 
quired of one to become a practicing member of the bar by virtue 
of the police power which is vested in that body. Ibid. 

LIENS. 
An attachment on land is  void and constitutes no lien where the defend- 

ants named in the attachment had parted with their title before 
the.attachment was issued. Morrison v. Mrning Go., 250. 

LIMITATION OF' ACTIONS. 
1. Where the relief sought is a mandamus to compel a Board of County Com- 

missioners to expend in a township certain taxes as directed by 
statute, the tax-payers in  said township are proper parties to bring 
the action, and there is no statute of limitations, a s  the relief sought 
is prospective. Jones v. Commzssioners, 59. 

2. In  a processioning proceeding under Revisal, secs. 325-326, to establish 
a boundary line, where the defendant denied the plaintiff's title and 
pleaded both the twenty years, and seven years' statutes as a defense, 
the Clerk, under Revisal, sec. 717, should "transfer the cause to  
the civil-issue docket for trial during the term upon all issues raised 
by the pleadings"-in this case, both the issues of boundary and 
title. Woodz~ v. Fountain, 66. 

3. Laws 1901, ch. 50, sec. 5, a s  amended by Laws 1905, ch. 770, sec. 1 ( 2 ) ,  
providing that any person aggrieved may within six months after 
a change of road, or a new road has been opened and completed, 
apply for a jury to assess damages, means that  the proceeding shall 
be begun "within," t. e., "not later than" six months after the road 
has been changed or the new road opened and completed. I n  re  
Wittskowsky's Land, 247. 

4. Under Revisal, sec. 4809, which provides that no insurance company shall 
limit the time within which a n  action may be commenced to less 
than one year after the accrual of the cause of action, or to less 
than six months from the time a nonsuit is taken in an action brought 
upon the policy within the  time originally prescribe& where a suit 



INDEX. 

LIMITATION OF ACTIONS-Continued. 
was cammenced upon the  policy in  controversy within twelve months 
after the accrual of the cause of action, and a nonsuit was taken, 
but the record in  that case, which was put in evidence, does not show 
when the nonsuit was entered, it will be presumed, in  favor of the 
Court's ruling, to have appeared that  it was done within six months 
prior to the date on which this action was commenced. Parker V. 
Insurance Co., 339. 

5. Where the confession of judgment sets out that  the amount of $823.15 is 
due plaintiff by defendant for part of "bills of goods bought from 
plaintiff by defendant and received by him between 1 January, 1896, 
and October, 1896," and said amount is "part of bills of groceries 
bought in  the time named," this is sufficient, in  the absence of any 
attack by a creditor, where the  debtor himself, after a n  acquiescence 
of six years, is  urging a defect in  his own confession of judgment, 
with no suggestion of any fraud or imposition in  securing the con- 
fession nor any denial of the debt, and should the judgment he held 
invalid the debt would be barred. Martin v. Briscoe, 353. 

MALICIOUS PROSECUTION. 
1. I n  a n  action for damages growing out of a n  attachment of plaintiff's 

cars, alleging malice and want of probable cause and that  the attach- 
ment of ten cars was excessive and a n  abuse of process of the Court, 
evidence of profits which the plaintiff might have made from hiring 
its cars was properly excluded as  speculative damages. B. R. v. 
Hardware Co., 54. 

2. I n  a n  action for malicious prosecution, i t  is necessary to show (1 )  malice, 
(2 )  want of probable cause, ( 3 )  and tha t  the former proceeding has 
terminated. In  an action for abuse of process, i t  is  not necessary 
to show either of these three things, but two elements a re  necessary: 
first, an ulterior"purpose; second, a n  act in  the use of the process 
not proper i n  the  regular prosecution of the proceeding. Ibid. 

3. I n  a n  action for malicious prosecution, evidence of a member of the jury 
in  the criminal trial that  t h e  jury were "out a considerable time" 
and a t  first stood "seven for acquittal and five for conviction" was 
irrelevant, and should ha,ve been excluded, but this Court cannot 
see that  its admission was prejudicial or reversible error i n  this case. 
Gaither v. Carpenter, 240. 

4. An instruction that to constitute malicious prosecution there must be 
want of probable cause and malice was correct. Ibid. 

5. I n  a n  action for malicious prosecution, the plaintiff cannot complain of 
the definition of malice as  "a !,isposition to do the  person prosecuted 
a wrong without legal excuse. Ibid. 

6. I n  a n  action for malicious prosecution, it must be shown that  an action 
or  proceeding has been instituted without probable cause from malice, 
and that damage has been sustained, and that  the proceeding has 
terminated. Stanford v. Grocery Go., 419. 

7. In  a n  action for malicious abuse of process, there must be shown (1) 
a n  ulterior purpose, and (2 )  some act done in the use of the process 
not proper in  the regular prosecution of the case; but it  is not neces- 
sary to show a want of probable cause, nor that  the proceeding has 
terminated. Ibid. 

8. Where the complaint endeavors to set up two causes of action-one for 
maIicious prosecution and the other for malicious abuse of process- 
but the evidence shows that  the plaintiff's entire grievance arises 
from a criminal prosecution for embezzlement, in which he was 
arrested and bound over to court, and there is no evidence that  the 



INDEX. 

MALICIOUS PROSECUTION-Continued. 
defendant did or attempted to do any act i n  the criminal proceeding 
which was contrary to the orderly and regular prosecution of the 
case, an issue,addressed to the cause of action for malicious abuse 
of process should not be submitted. Ibid. 

9. In a n  action for malicious prosecution in causing the arrest of plaintiff 
on a charge of embezzling goods which defendant claimed had been 
consigned and plaintiff claimed had been sold outright, the state- 
ments made by defendant's salesman who effected the sale and just 
after the sale, to defendant's manager, who swore out the warrant, 
as  to the nature of the trade under which the goods were passed to 
plaintiff, were competent both as  corroborative of the salesman and 
substantive testimony on the question whether the defendant's 
manager, in  taking out the prosecution, had probable cause for so 
doing and whether he acted in good faith. Ibid. 

10. The principle that  knowledge of the agent will be imputed to the prin- 
cipal does not apply where the question is as  to the responsibility 
for instituting a criminal prosecution, dependent in part on w-hat 
the principal understood the trade to be which the agent had made, 
from information reasonably relied on by him, nor does the principle 
of imputed knowledge apply when i t  would be against the interest 
of the agent to make the disclosure. Ibid. 

11. In  a n  action for malicious prosecution, where the wrong charged against 
the  defendant was in  taking out a warrant and causing plaintiff's 
arrest, the declarations of the defendant made to the justice of the 
peace a t  the time the warrant was procured are  admissible as sub- 
stantive testimony as part of the res gestce. Ibid. 

12. In  an action for malicious prosecution, where a committing magistrate 
has bound over a party, or a grand jury has returned a true bill 
against him, such action p r i m a  fac ie  maKes out a case of urobable 
cause, and the jury should be directed to consider the evidence as  
affected by this principle. Ibid. 

13. In  an action for malicious prosecution, an instruction that  if the jury 
find th2t the defendant sold the goods straight out to the plaintiff, 
and that  the defendant had him arrested for the purpose of collecting 
the  deht, they wonld. answer the issue of malice in  favor of the 
plaintiff, because that would be a wrongful act done intentionally 
and without iust cause and excuse, was erroneous, as  it was for the 
jury to determine and not for the Court whether such an act was 
committed when the defendant caused the plaintiff's arrest under 
the evid.ence in this case. Ibid. 

14. I n  an action for malicioi~s prosecntion, on the question of damages the 
Court properly told the iurv they could allow for a reasonable at- 
torney's fee vaid by plaintiff in  the case in  which the prosecution 
was had. Ibid. 

15. In an action for malicious prosecution, punitive or exemplary damage6 
may be awarded by the iury, but the rieht to such damages does not 
attach. as a conclusion of law, because the jury have found the issue 
of malice against the defendant, but the jury must find that the 
wronaful act was done from actual malice in the sense of personal 
ill-will, or under circnmstances of insult, rudeness or oppression, or 
in  a manner which showed a reckless and wanton disregard of the 
plaintiff's rights. Ibid. 

16. In  a n  action for malicious prosecution, the term "malice," in reference to 
the ni~estion of damages, means malice in  the sense of personal 
ill-mill, while in respect to the issue fixing responsibility i t  need 
not necessarily be personal ill-will, but may be said to exist whei-e 
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MALICIOUS PROSECUTION-Contfinued. 
there has been a wrongful act knowingly and intentionally done 
plaintiff without just cause or excuse, and it may be inferred from 
the absence of probable cause. Ibzd. 

MANDAMUS. 
1. Where the relief sought is a mandamus to compel a Board of County 

Commissioners to expend in a township certain taxes as  directed by 
statute, the tax payers in said township are proper parties to bring 
the action, and there is no statute of limitations, as  the relief sought 
is prospective. Jones v. Comnzissioners, 59. 

2. Where a statute requires the County Commissioners to invest each year, 
in  interest bearing securities, the county taxes derived from the 
taxation of the property of a railroad in a certain township, as a 
sinking fund for the payment, a t  maturity, of the bonds issued by 
said township to aid in building said railroad, a mandamus to com- 
pel the  Commissioners to reimburse said township for the amount 
of said bonds was properly refused, where the bonds had been already 
paid off. Ibid. 

MARRIAGE AND DIVORCE. See "Divorce." 

MARRIAGE LICENSE. - 
I n  a n  action against a Register of Deeds to recover the  penalty under 

Revisal, see. 2090, for issuing a marriage license contrary to its pro- 
visions, where the uncontradicted evidence showed that  the Register 
took the word of the prospective bridgegroom and his friend, neither 
of whom he knew, as  to  the age of the young lady, and made no 
further inquiry of any one, the Court should have given the plaintiff's 
prayer for instruction that as  a matter of law defendant failed to 
make reasonable inquiry as  to the age of plaintiff's daughter. Xor- 
rison v. Teague, 186. 

MARRIED WOMEN. See  contract^.^ 

MASTER AND SERVANT. See "Principal and Agent." 
1. In  an action by an employee to recover damages for injuries sustained 

in endeavoring to clean out a machine, where he testified that he 
was injured by reason of a defective machine of which he had no 

, notice, and that  if the machine had been in proper condition there 
was no danger to be reasonably apprehended from cleaning it  in the 
manner testified to, the Court committed no error i n  refusing to 
nonsuit plaintiff. Hicks v. Manufacturing Co., 73. 

2. In  a n  action by an employee to recover damages for injuries sustained 
in endeavoring to clean out a machine, where defendant offered 
evidence to show that the machine was a standard one and was super- 
seding the old machines, and that  the opening by reason of which 
plaintiff's hand was injured, was not a defect, but a part of the 
structural plan of the machine, and plaintiff alleged that  the old 
machine which he had hitherto used afforded complete protection, 
and if the defendant had installed a d.ifferent machine which created 
an additional danger, i t  was its duty to warn him of this condition, 
an instruction, that  if the jury found the new machine differed in  this 
respect from the old ones and that plaintiff did not know of the 
opening and could not have known of it  by the exercise of ordinary 
care, and was put to work on the new machine without notice of its 
condition, then the defendant would be guilty of negligence, was 
addressed to the duty of the def~ndant  to warn the plaintiff, and 
did not make any particular machine the arbitrary standard of ex- 
cellence. Ibid. 
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MASTER AND SERVANT-Continued. 
3. In  a n  action by a servant to recover damages for injuries received from 

the planks on a gangway, slipping, he  must prove that  the gangway 
was in a defective condition, that  its defective condition was the 
proximate cause of his injury, and that the master knew of its 
defective condition, or was guilty of negligence in  not discovering 
and repairing the same. Shaw v. Manufacturing Co., 131. 

4. I n  an action against a railroad company for damages for a n  alleged 
wrongful assault by its servant, the Court correctly charged the 
jury that "where a servant does a wrong to a third person the master , 
must answer for the act, if i t  was committed in the scope and course 
of the servant's employment and in furtherance of the master's in- 
terests," and committed no error in refusing plaintiff's prayer that  ' 

if the assault was committed by the servant while engaged i n  the 
performance of his duties, the company was, in  any event, respon- 
sible. Roberts v. R. R., 176. . 

5. The Fellow-servant Act applies to a corporation chiefly engaged in manu- 
facturing, which, in  connection with and in aid of its primary pur- 
pose, owns and operates a railroad having its own engines, cars, 
crews, etc. Bird v. Leather Go., 283. 

6. When a thing which causes injury is  shown to be under the management 
of the defendant, and the accident in such as  in  the ordinary course 
of things does not happen, if those w h d h a v e  the management use 
the  proper care, it affords reasonable evidence, in the absence of 
explanation by the defendant, that the  accident arose from a want 
of care. Ibid. 

MEASURE OF DAMAGES. See "Damages." 
1. The true measure of damages in  this case is the interest upon the value 

of the  cars, increased or diminished, as  the case might be, by the 
difference between the deterioration of the cars if in  daily use, and 
their deterioration while wrongfully tied up, provided plaintiff could 
not have avoided injury from the attachment by giving bond and 
retaining possession of its cars. R. R. v. Hardware Co., 54. 

2. Where a telegram notified a stepmother of the death of her stepson and 
of the hour fixed for the  funeral, the defendant's contention that  
the only purpose of the telegram was to notify the mother of the 
hour of the interment, and that  nothing else was reasonably within 
the contemplation of the  parties, is  without merit. Hwrttoolzi v. 
Telegraph Co., 147. 

3. In  a n  action to recover damages for delay in  the delivery of a teIegram 
notifying the plaintiff of the death of her stepson and of the hour 
of the funeral, where plaintiff testified she raised deceased from a 
small boy, and. he had been with her until just before his death; that  
she had no children of her own; that he treated her with affection 
and called her mother, and she regarded him as her own son and 
loved him dearly and would have attended his funeral if she had 
received the telegram in time; that  she came on the first train after 
it  was delivered, but that  when she arrived he  had been buried; 
that  i t  made her very nervous and affected her so much she would 
never get over i t :  Held, that  this evidence tends to prove something 
more than mere disappointqent, and whether the plaintiff has really 
suffered mental anguish for which she was entitled to recover, was 
for the jury. Ibid. 

4. A contract for the sale and delivery of yarns, in  which i t  was stipulated 
that  bills of lading were to be sent direct to the buyer and upon 
receipt of the goods he was to remit to the seller, was not sub- 
stantially performed when the seller shipped the goods with bill 
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MEASURE OF DAMAGES-Continued. 
of lading attached, and the buyer was justified in  not receiving them, 
and is  entitled to recover a s  damages the difference between the 
contract price and what it reasonably cost him on the market to  
supply the goods. Riley v. Carpenter, 215. 

MEETINGS. See "Corporations." 

MENTAL ANGUISH. See "Telegraph." 

MENTAL CAPACITY. See "Evidence." 
I MISTRIALS. See "Trials." 

MUNICIPAL CORPORATIONS. 
1. Where the charter of a town provided that  the Board of Commissioners 

might create a debt only after they had passed an ordinance by a 
"three-fourths vote of the entire board," the words "entire board" 
mean all the members of the board in  existence and not all those 
provided for by the charter; and where seven Commissioners were 
elected and one resigned, the  passage of a n  ordinance by a vote of 
five members was sufficient. Commissioners v. Trust Co., 110. 

2. The power to levy assessments upon lots to  which special and peculiar 
benefits accrue from a public improvement is  conferred upon the 
city of Asheville by section 65, chapter 100, Private Laws 1901. 
Asheville v. Trust Co., 360. 

3. In the exercise of the power of levying special assessments, the Board 
of Aldermen must lay off and define the limits of the districts within 
which they are  to be made, and all property within said district 
shall bear its proportion of the cost upon the basis of special and 
peculiar benefits, a s  distinguished from those general benefits which 
accrue to i t  in  common with all other property in the city. Ibid. 

4. Before a final order or judgment, fixing the amount which i s  to be paid 
by the  owner, is  made, the cost of the improvement should be ascer- 
tained and apportioned between the several pieces of property. Ibid. 

MURDER. 
1. Evidence is sufficient for a conviction of murder in the first degree under 

the  statute as  willful, deliberate and premeditated, which tends to 
show: that  defendant had threatened to kill deceased i n  upholding 
his  son in not paying him some money; thereafter they disputed about 
the  amount owed, and defendant threatened the deceaseti with a 
pistol; deceased was with his son and the defendant followed the son, 
struck a t  him; deceased caught him around the neck and the defend- 
a n t  fired upon him several times, then defendant cursed and said 
he would kill him, and fired again; deceased offered no resistance, 
and had a gun under his left arm; deceased was fired upon twice, 
and between the first and second firing walked away from the defend- 
an t  some twenty steps, and was followed and again fired upon. S. v. 
Banks, 652. 

2. Revisal, see. 3631, does not give a new definition of murder, but classifies 
i ts  different kinds as they existed a t  common law, theretofore in- 
cluded in one and the same degree; to constitute malice required by 
the statute t o  make out a case of murder in  the first degree, i t  is  
unnecessary to  show personal ill-will or grudge between the parties, 
and i t  is sufficiently shown when there has been a wrongful and 
intentional killing of another without lawful excuse or mitigating 
circumstances. Ibid. 

3. No particular time is  necessary to constitute premeditation and delibera- 
tion for'the conviction of murd.er in the first degree under the stat- 
ute, and if the purpose to kill has been deliberately formed, the 
interval which elapses before its execution is  immaterial. Ibid. 
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MUTUAL MISTAKE. 

1. Where the plaintiff proposed to sell a certain kind of machine 'and the 
defendant to buy another and quite a different kind, there was a 
mutual mistake as  to the subject-matter of the sale, and the minds 
of the parties not having met in one and the same intention, there 
was no contract, but the defendant, having received and converted 
to  his own use the machine shipped to him, is liable for its value, 
and his counter-claim, for the difference in  the price of the two 
machines, must fail. Machine Co. v. Chalkley, 181. 

2. The averments in the answer that "when the plaintiff purchased the 
land from W. and received the deed therefor he was notified by W. 
that the defendant was the owner of the merchantable timber trees 
then on the land, and that the time for cutting and removing the 
same had been extended for one year after date of the expiration 
of their former contract, and that W. intended to insert the said 
agreement for an extension in the deed to plaintiff, but omitted to 
do so by the mistake and inadvertence of the drafsman of the deed," 
are  not sufficient to show any such mutual mistake of the parties to 
the deed as would induce a court of equity to correct it. York u. 
Westall, 276. 

NAVIGABLE WATERS. See "Water Courses." 

NEGLIGENCE. 
1. A railroad company which has leased its road-bed, track and rolling- 

stock to another corporation is liable for the torts of the lessee, 
and this liability extends to an injury sustained by a passenger by 
the negligence of the servants of the lessee. Carleton v. R. R., 43. 

2. In  a n  action for injuries sustained from the breaking of a chain used 
in lifting heavy weights, where the only theory of negligence 
presented by the plaintiff's evidence was that  the defendant in not 
having the chain properly annealed had allowed the  metal to become 
crystallized, and there was evid.ence on the  part of the defendant 
tending to prove that the broken link had not become crystallized, 
the Court erred in  declining to give defendant's special instruction 
that  "if the jury find from the evidence that  the link of the chain 
was not crystallized they should answer the first issue as  to 
negligence 'No.'" Isley v. Bridge Co., 51. 

3. In  a n  action by an employee to recover damages for injuries sustained 
i n  endeavoring to clean out a machine, where he testified that 
he was injured by reason of a defective machine of which he had no 
notice, and that  if the machine had been in proper condition there 
was no danger to be reasonably apprehended from cleaning it in the 
manner testified to, the Court committed no error i n  refusing to non- 
suit plaintiff. Hicks v. Manufactz~ring Go., 73. 

4. In a n  action by an employee to recover damages for injuries sustained 
in endeavoring to clean out a machine, where defendant offered 
evidence to show that the machine was a standard one and was 
superseding the old. machines, and that  the opening, by reason 
of which plaintiff's hand was injured, was not a defect, but a part 
of the structual plan of the machine, and plaintiff alleged that the 
old machine which he had hitherto used afforded complete protection, 
and if the defendant had installed a different machine which created 
a n  additional danger, i t  was its duty to warn him of this condition, an 
instruction, that  if the jury found the new machine differed in this 
respect from the old ones and that plaintiff did qot know of the 
opening and could not have known of i t  by the exercise of ordinary 
care, and was put to  work on the new machine without notice of 
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its condition, then the defendant would be guilty of negligence, was 
ad.dressed to the duty of the defendant to warn the plaintiff, and did 
not make any particular machine the arbitrary standard of ex- 
cellence. Ibid.  

5. In a n  action for injuries received a t  a railroad crossing, where there was 
evidence tending to prove that the railroad company kept a flagman 
stationed a t  this crossing for the purpose of warning passers-by, and 
that  plaintiff knew of this custom, and that  when he got near the 
crossing he looked for the wachman, but saw none, the Court did not 
e r r  in  refusing to charge a t  plaintiff's request that he had a right to 
cross the track under the circumstances, and was absolved from 
the usual duty of looking and listening. Hodgan v. R. R., 93. 

6 .  When a watchman is stationed a t  a crossing to give warning, the 
traveler who sees the watchman in his place has the right to rely on 
him for protection, but when he discovers that  the watchman is  
absent from his post of duty he is put on his guard a t  once, and 
must exercise ordinary care to protect himself from injury. He 
should then look and listen for passing trains. Ibid.  

7. In  a n  action for damages for 'personal injuries, where defendant 
alleged that  for a stipulated amount which had been paid, plaintiff 
executed a full release, and plaintiff in  reply admitted the receipt 
of the money, but denied that the alleged release contained the terms 
of the settlement, averring that the provision that  he was to have a 
lifetime job was omitted by fraud in the factum of defendant's 
agent, and there was evid.ence of the alleged negligence and fraud, 
the Court erred in  nonsuiting plaintiff. Hayes v. R. R., 125. 

8. The fact of an accident carries with it no presumption of negligence 
on the part of the employer. Bhaw v. Manufacturing Co., 131. 

9. In  a n  action for injuries caused by the falling of a bed-plate of a cloth 
press, weighing several thousand pounds, it  was a question for the 
jury to  determine whether the plaintiff placed himself in  a place of 
obvious danger, such as no prudent person would occupy, in  
standing immediately behind and looking over the bed-plate as  i t  
stood on its edge, and directing a battering-ram which was being 
propelled against i t  from the opposite side. Ibid. 

10. In  an action by a freight conductor for personal injuries, where the 
evidence shows that  he was going with a lighted lantern from the 
freight office to take charge of his train; that the night was dark 
and stormy and. that  the wind blew his lantern out and he did not 
return to light it, but continued along the platform, feeling his 
way with his feet, and fell down the steps which were cut into the 
platform about three feet, and which he knew were there; that 
there was no light on the platform nor railing around the steps: Held, 
that  the Court did not err  in refusing to hold as  a matter of law 
that  the plaintiff was guilty of contributory negligence. Beard 
v. R. R.. 136. 

11. An hstruct ion that  "although the plaintiff's lantern was blown out, 
he had the right to proceed on to his train i f  he thought he could 
safely make the journey by exercising ordinary care on his part," 
is  erroneous, standing alone, as  the standard of duty is not what the 
plaintiff thought he  could safely do, but what a reasonably prudent 
man, under the same circumstances, would do; but this instruction 
was so modified by other parts of the charge as  not to constitute 
reversible error. Ibid. 

12. I t  is the duty of a railroad to use reasonable care to provide and 
maintain a safe  switch and to keep i t  properly adjusted, and the fact 
that  it  was not so adjusted and set to the main track, where, 
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according to the regular schedule, a passenger train was expected 
to pass over it, raises a presumption that defendant's servants, 
entrusted with that duty, were negligent, and casts upon defendant 
the duty of "going forward" with proof to the contrary. Haynes 
v. R. R., 154. 

13. In an action against a railroad company for the death of a n  engineer 
whose train ran onto a switch a t  night, a t  which there was no light, 
and collided with cars standing thereon, in order to meet the 
defense of contributory negligence based on an alleged violation of a 
rule requiring decedent, when approaching a switch, in the absence 
of a light, to bring his engine under control, in  order to show that  
the rule had been so habitually violated as to nullify it, and that 
such violation was essential to the operation of the trains in  accord- 
ance with prescribed schedules, i t  was competent to admit testimony 
of other employees as  to the practice with respect to the lack of 
observation of such rule, the length of decedent's run, the schedule 
prescribed, the number of switch lights, their usual condition, and 
the length of time which would be consumed in conforming to the 
rule. Ibid. 

14. Where the orders given to an engineer by the general officers of the 
company require him to run in a different manner from that  pre- 
scribed in the rules, and other trains of the class of that  placed 
in his charge are  so run with the knowledge and by the direction 
of the governing officers, negligence cannot be imputed to the en- 
gineer, although he does not follow the general rules. Ibid. 

15. The principle, that  a violation of a rule made by the employer for the 
employee's protection and safety, when the proximate cause of such 
employee's injury bars a recovery, does not obtain when the rule 
is habitually violated to the knowledge of the employer, or when 
the rule has been violated so frequently and. openly, and for such a 
length-of time, that the employer could, by the exercise of ordinary 
care, have ascertained its non-observance. Ibid. 

16. In an action to recover damages for delay in  the delivery of a message, 
the Court charged the jury, "The message not having been delivered 
until a week afterwards, the law presumes negligence on the part 
of the defendant company, but i t  is not such a presumption as  
could not be rebutted. But i t  requires proof on the part of the 
defendant by  the greater weight of the evidence that it did exercise 
due care in the effort to deliver the message." The first paragraph 
was correct, the latter incorrect. Nhepard u. Telegraph Co., 244. 

17. Where the testimony shows that  plaintiff, a foreman of a force unloading 
cars, engaged in the performance of his duty, was injured because 
some cars which had been stopped on an incline thirty steps away, 
commenced to move without warning to plaintiff and, rolling down 
the incline, struck the car on which plaintiff was standing doing 
his work, and caused the injury, the Court properly submitted the 
case to the jury, i t  being the duty of the engine crew t6 place and 
securely scotch the cars on the incline, there to remain until moved 
by plaintiff's order. Bird v. Leather Co., 283. 

18. Direct evidence of negligence is  not required, but the same may be 
inferred from acts and attendant circumstances, and, if the facts 
proved establish the more reasonable probability that the defendant 
has been guilty of actionable negligence, the case cannot be with- 
drawn from the jury, though the  possibility of accident may arise 
on the evidence. Ibid. 

19. When a thing which causes injury is shown to be under the management 
of the defendant, and the accident is such as  in  the ordinary course 
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of things does not happen, if those who have the management use 
the proper care, i t  affords reasonable evidence, in  the absence of 
explanation by the defendant, that  the accident arose from a want 
of care. Ibid. 

20. Where S. wrote to the plaintiff a s  follows: "Kindly advise us  by wire 
Monday if you can use 1,500 creosote barrels between now and 
January ls t ,  a t  95 cents, delivered in carload lots," and plaintiff 
filed with defendant on Monday a message addressed to S. as  
follows: "We accept your offer of 1,500 barrels as  per yours of the 
7th": Held, that  the letter from S. was a mere "trade inquiry," and 
was not a legal offer binding on a&eptance, and plaintiff's reply did 
not create a contract, and plaintiff is entitled to recover of defendant 
bv reason of its negligence in the delivery of the message only 
nominal damages, t o w s ,  the price of the  message. Tanning Co. v. 
Telegraph Co., 376. 

21. I n  a n  action for a n  injury from an alleged negligent blasting, where 
plaintiff's evidence tends to prove that  defendant was blasting rock 
with d.ynamite on the outskirts of the city about 100 yards from a 
street and 175 yards from plaintiff's residence, and in close proximity 
to  other houses, and that a rock weighing 20 pounds, from one of 
the blasts, crashed through plaintiff's residence; that  defendant's 
foreman was not an expert blaster, and was absent a part of the 
time; that  his  assistants had but little experience; that the blast was 
fired. off without being properly smothered; that  smothering is a safe 
method usually employed i n  such operations, and had i t  been 
properly done on this occasion the injury could not have well 
resulted: Held, that this evidence of negligence was amply sufficient 
to have been submitted to the jury. Kimberly v. Howland, 398. 

22. While the defendant did not know a t  the time he fired the blast that  
the feme plaintiff was lying in bed a t  her home in a pregnant 
condition, and .could not foresee the exact consequences of his act 
or the form of injury inflicted, he ought i n  the exercise of ordinary 
care to have known that  he  was subjecting plaintiff and family to  
danger, and to have taken proper precautions to  guard against 
it. Ibid. 

23. Mere fright, unaccompanied or followed by physical injury, cannot be 
considered a s  an element of damage; but where the fright occasions 
physical injury not contemporaneous with it, but directly traceable 
to it, a right of action for such injury, resulting from a negligent 
act, arises. Ibid. 

24. Where the plaintiff's evidence shows that  the wife was lying on her 
bed heavy with child a t  the  moment the rock crashed through 
the roof of her home, and though i t  did not strike her, it greatly 
shocked her nervous system, and nearly caused a miscarriage, and 
that  she has never recovered from the effects of it: He@, that  she 
has a right of-actiop for the physical injury sustained.-a wrecked 
nervous system-resulting from negligence, whether wilful or other- 
wise. Ibid. 

25. I n  a n  action for injuries received in coupling cars without automatic 
couplers an employee of a large manufac ing company which in % connection therewith and as  part of the sa e owns twelve to four- 
teen miles of railroad track on which i t  operates with i ts  own crew, 
engine and cars belonging to it, and the cars of other roads, the 
Court was correct in charging the jury that  the failure of the  
defendant to equip its cars with automatic couplers was negligence, 
and that  if such failure was the proximate cause of plaintiff's 
injuries, they would answer the  issue a s  to negligence "Yes." Hairs- 
ton v. Lumber Co., 512. 

143-37 577 



INDEX 

26. The jury, under the charge, having found the issue of negligence against 
defendant, under the principle established in the Greenlee and 
Trozler cases, both the defenses of assumption of risk, which 
ordinarily includes the negligence of a fellow-employee, and that of 
contributory negligence, a re  closed to defencjant, unless, perhaps, 
the negligent conduct of the injured employee should amount to 
recklessness. Ibid.  

27. Where the jury found that the plaintiff was injured by the negligelice 
of the defendant in failing to  have i ts  cars equipped with automatic 
couplers, the only defense open to the defendant, in the absence 
of any evidence of recklessness, was whether plaintiff was injured 
i n  the  course of his service and employment, and the Court properly 
submitted a separate issue as  to this matter. Ib id .  

NEGOTIABLE INSTRUMENTS. 
1. Under the Negotiable Instruments Statute (Rev., ch. 5 4  secs. 2335-2336) 

cashiers' checks, whether certified or otherwise, are classed with 
bills of exchange payable on demand; and i f  negotiated by endorse- 
ment for value without notice and within a reasonable time, a holder 
can maintain the position of a holder in  due course. Manufacturing 
Co. w. Hummers,  102. 

2. Under Revisal, sec. 2201, "a holder in due course is  a holder who has 
taken the instrument under the following conditions: ( 1 )  That the 
instrument is complete and regular upon its face; ( 2 )  that he 
became the holder of i t  before i t  was overdue and without notice 
that  it  had been previously dishonored, if such was the fact; ( 3 )  
that  he took it  in  good faith and for value; ( 4 )  that  a t  the time i t  
was negotiated to him he had no notice of any infirmity in  the  
instrument or defect in  the title of the person negotiating it." Ibid.  

3. Under Revisal, sec. 2202, which provides t h a t  where a n  instrument, 
payable on demand, is  negotiated an unreasonable time after its 
issue, the holder is not deemed a holder in  due course, and section 
2343, which provides that  in  determining what is  a reasonable or 
unreasonable time, regard is to be had to the nature of the instrument 
and the facts of the particular case, where a party obtained a 
cashier's check for $1,824 from a bank in the State and negotiated 
the same to a party residing in Virginia in  five days thereafter, such 
negotiation was within a reasonable time. Ib id .  

' 4. Under Revisal sec. 2173, which enacts "that a n  antecedent or pre- 
existing debt constitutes balue, and is deemed such whether the in- 
strument is payable on demand or a t  a future time," such an indebted- 
ness is sufficient consideration to constitute one a holder for value 
within the meaning of the law merchant. Ibicl. 

5. Where the evidence and verdict established that the title of the party 
who negotiated the check to defendant was defective the burden 
under Revisal, sec. 2208, was on the defendant claiming to be a 
purchaser in good faith for value and. without notice, to make this 
claim good by the greater weight of the evidence; and the Court erred 
i n  charging that  the burden was upon the plaintiff to prove that  the 
defendant was not a holder in due course. Ib id .  

6. The authority to draw, accept or endorse bills, notes and checks will 
not readily be implied as an incident to the express authority of a n  
agent. I t  must ordinarily be conferred expressly, but i t  may be 
implied if the execution of the paper is a necessary incident to the 
business, that  if, if the purpose of the agency cannot otherwise 
be accomplished. Bank  w. Hay, 326. 
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NEGOTIABLE INSTRUMENTS-Continued. 
7. A letter written within a reasonable time before o r  after t h e  date of a 

bill of exchange, describing i t  in  terms not to  be mistaken, and 
promising to accept it, is, if shown to the person who afterwards 
takes the  bill on the credit of the letter, a virtual acceptance, 
binding the person who makes the promise. Ibid. 

1 8. Where the letters, upon which the plaintiff bank relied a s  authority to 
a n  agent to make the draft which i t  cashed show that  the alleged 
authority to  draw was nothing more than private instructions by 
the principal to his agent as  to how he should conduct this part of 
the business, a ~ d  were not to be used as  a basis of credit to the 
agent, the  Court properly nonsuited the plaintiff. Ibid. 

NEW TRIALS. See "Trials." 

NEWLY DISCOVERED EVIDENCE. See "Evidence." 

NONSUIT. 
1. In  a n  action by a n  employee to  recover damages for injuries sustained 

in endeavoring t o  clean out a machine, where he testified that  he 
was injured by reason of a defective machine of which he had no 
notice, and that  if the machine had been in proper condition there 
was no danger to  be reasonably apprehended from cleaning i t  in  the 
manner testified to, the Court committed no error in  refusing to non- 
suit plaintiff. Hicks v. Manufacturing Co., 73. 

2. On a motion for nonsuit, or its counterpart, the direction of a verdict 
the evidence of the plaintiff must be accepted as  true, and construed 
in the light most favorable to him. Biles v. R. R., 78. 

3. In  a n  action for damages for personal injuries, where defendant alleged 
that  for a stipulated amount which had been paid, plaintiff executed 
a full release, and plaintiff in  reply admitted the receipt of the 
money, but denied that  the alleged release contained the terms of the 
settlement, averring that the provision that  he was to have a life- 
tin& job was omitted by fraud in the factum of defendant's agent, 
and there was evidence of the alleged negligence and fraud, the  Court 
erred in  nonsuiting plaintiff. Hayes v. R. R., 125. 

4. Where the plaintiff went into the train a t  a station for the sole purpose 
of purchasing fruit without invitation or inducement, but simply by 
the silent acquiescence of defendant's agents, he was a mere permis- 
sive licensee, and took the risk incident to the movement of the train, 
and, in the absence of any wanton injury, the motion for nonsuit 
should have been allowed. Peterson v. R. R., 260. 

5. Where the letters, upon which the plaintiff bank relied as  authority to 
a n  agent to make the draft which it cashed, show that  the alleged 
authority to  draw was nothing more than private instructions by the 
principal to his agent as  to how he should conduct this part of the 
business, and were not to be used as  a basis of credit to the agent, 
the Court properly nonsuited the plaintiff. Bank v. Hay, 326. 

6. Under Revisal, see. 4809, which provides that  no insurance company 
shall limit the time within which a n  action may be commenced to . less than one year after the accrual of the cause of action, or to less 
than six months from the time a nonsuit is  taken in a n  action brought 
upon the policy within the time originally prescribed, where a suit 
was commenced upon the policy in controversy within twelve months 
after the accrual of the cause of action, and a nonsuit was taken, 
but the record in  that  case, which was put in evidence, does not show 
when the  nonsuit was entered, i t  will be presumed, in  favor of the 
Court's ruling, to have appeared that  it was done within six months 
prior to  the date on which this action was commenced. Parker  v. 
Insurance Co., 339. 
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NOTICE OF ASSESSMENT OF DAMAGES. See "Limitation of Actions;" 
"Eminent Domain." 

NOTICE TO PRODUCE COPIES OR PAPERS. See "Evidence." 

NUISANCE. 

1. An injunction will be denied in advance of the creation of a n  alleged 
nuisance when the act complained of may or  may not become a 
nuisance according to circumstances, or when the injury apprehended 
is doubtful, contingent or eventful merely. Hickory v. R. R., 451. 

2. A decree of the Superior Court enjoining defendant from enlarging its 
freight depot upon a finding by a jury that such enlargement will 
constitute a public nuisance, will be modified so as  to permit de- - fendant to remedy and guard against any possible danger to persons 
crossing its tracks by erecting suitable gates across the street and 
by providing a gateman. Ibid. 

3. In  a n  action begun before a justice of the peace i n  which the plaintiff 
made demand in the sum of $50 for damages done to his property 
and premises by defendant in  depositing the carcass of a dead horse 
near the lands of the plaintiff, whereby the comfort and enjoyment 
of his home, were impaired and a nuisance committed to his premises, 
the Superior Court, on appeal, erred in dismissing the action for 
want of jurisdiction in  the justice. Duckworth v. Mull, 461. 

4. The courts in  certain cases will act with great caution in interfering 
a t  the suit of private citizens. The State is the proper party to 
complain of wrong done to i ts  citizens by a public nuisance. Pedrick 
v. R. R., 485. 

5. A drawbridge over a navigable water, although it unavoidably occasions 
some delay in  passing it, is not necessarily such an obstruction to 
the navigation as  to amount to  a nuisance. To constitute nuisance, 
the obstruction must materially interrupt general navigation. Ibid. 

6. Where a railroad had authority by charter to  construct a~drawbridge 
over a navigable river, and the  evidence was conflicting as  to 
whether the proposed bridge would constitute a nuisance by reason 
of its location below a certain town instead of above said town, and 
i t  appears that about one-fourth of the work had been done before 
any application was made for a n  injunction, a judgment of the lower 
Court denying a temporary injunction restraining the construction of 
the bridge will be affirmed. Ibid. 

OFFICER. See "Attachment." 

OPINIONS. See "Evidence." 

ORDINANCES. See "Municipal Corporations." 

PAROL EVIDENCE. See "Evidence." 

1. It is competent to show, by oral evidence, a collateral agreement as  to 
how a n  instrument for the payment of money should in  fact be paid, 
though the instrument is in writing and the promise it contains is 
to pay in so many dollars. Typewriter Co. v. Hardware Co., 97. 

2. I n  a n  action on a written contract, where the defendant set up as  a 
defense certain verbal stipulations, and the jury by their verdict 
have accepted the existence of the verbal stipulations, the fact thst  
the Court annexed to it a qualification not required by the law to 
make it a valid defense is not error of which plaintiff can com- 
plain. Ibid. 
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PAROL EVIDENCE-Continued. 
3. Where, in  a n  action to recover a contract for services, plaintiff intro- 

duced a letter from defendant which fixes the compensation, but does 
not set forth the terms of the employment nor the nature of the 
services expected of plaintiff, and i t  shows that the entire contract 
was not reduced to writing, it was competent to resort to par01 
evidence to explain the ambiguous terms and to fill out the terms of 
the contract and to show that  the plaintiff represented himself 
competent to superintend the work he  was about to undertake. Ivey 
v. Cotton Mills, 189. 

PARTIES. 
Where a complaint alleges that two railroad corporations jointly opera- 

ting their properties through the agency of a lessee between two 
points connected by their road-beds and tracks, in  the discharge of 
their duty a s  common carriers undertook to carry a passenger over 
their tracks, a demurrer for misjoinder was properly overruled, a s  
they are jointly liable for a failure to discharge the duty undertaken 
in a joint operation and use of their property i n  the exercise of their 
franchise. Carleton v. R. R., 43. 

PARTITION. 

Where a proceeding for partition was brought in 1881 and upon issues 
raised was transferred for t r ia l  to the Superior Court and a consent 
decree was entered a t  June Term, 1887, appointing commissioners 
for partition, who filed their report with the Clerk in  1887, and no 
exceptions in  any form were ever filed to its confirmation and a 
decree confirming the report was procured a t  the April Term, 1906, 
without giving special notice to the defendant or his counsel: Held, 
tha t  the defendant's motion to set aside the decree of confirmation 
was properly denied. Roberts v. Roberts, 309. 

PLEADINGS. 
1.  Where a complaint alleges that  two railroad corporations jointly opera- 

ting their properties through the agency of a lessee between two 
points connected by their road-beds and tracks, in  the discharge 
of their duty as  common carriers undertook to carry a passenger 
over their tracks, a demurrer for misjoinder was properly overruled, 
a s  they a re  jointly liable for a failure to discharge the duty under- 
taken in a joint operation and use of their property in  the exercise 
of their franchise. Carleton w. R. R., 43. 

2. I n  a n  action for damages for personal injuries, where the defendant 
set up a release as a n  accord and satisfaction, the plaintiff is not 
required to return the money received before setting up the plea 
that  the release was procured by fraud i n  the factum; but if he 
recovers damages the amount paid him will be deducted. Hayes 
w. R. R., 125. 

3. Matters in  mitigation of damages may be shown under a n  answer con- 
taining a general denial only, and need not be specially pleaded. 
Creighton v. Water Commissioners, 171. 

4. Where a n  action for services rendered was brought by attachment and 
without personal service against parties who owned no interest in 
the land attached, but the real owners a t  their own request upon 
their verified petition were made parties defendant, the Court 
properly denied their motion, made a t  a subsequent term, to be 
allowed to withdraw from the case, especially as  an allegation in 
the petition which constituted the basis of plaintiff's cause of action 
had been admitted by plaintiff in  his reply. Morrison v. Mining 
Co., 250. 
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PLEADINGS-Contin~ted. 
5. I n  a n  action to recover the value of services rendered, where i t  was 

admitted that plaintiff was defendant's agent in  caring for his 
property, and there being proof of services performed and knoaTingly 
received., and of their value, the law implies a promise by defendant 
to pay a fair and reasonable compensation therefor, and i t  was not 
necessary for plaintiff to allege or prove a special contract for the 
payment of his services. Ibid. 

6. The defendant was not entitled to judgment by default on his counter- 
claim where, pursuant to leave given by the Court, a formal denial 
was entered. Tilltnohast w. Cotton Mills, 268. 

7. Where the complaint alleged a contract of sale and a breach thereof, 
and the answer denied that  i t  was an absolute sale and alleged by 
wy of counter-claim that  the goods were shipped on consignment, 
and demanded an account, the plaintiff's cause of action was in  
itself a direct denial of the counter-claim, and a judgment by 
default on the counter-claim before the issues in reference to the 
plaintiff's cause of action were determined would have been irregular 
and improper. Ibtd. 

8. In  an action to recover a loss under a fire insurance policy, the 
defendant having denied its liability to the plaintiff on the policy 
by alleging that there was a violation of the Iron-safe Clause, 
whereby the policy became null and void, i t  cannot now successfully 
plead the failure of the plaintiff to file proofs of loss and defeat his 
recovery, as  the defense is inconsistent with that  of non-compliance 
with the Iron-safe Clause. Parker w. Insurance Go., 339. 

9 .  In  an action to recover a loss under a fire insurance policy, where the 
Iron-safe Clause allows thirty days for making the inventory and 
the books are  not required to be opened until the inventory is com- 
pleted, the defendant cannot avail itself of any alleged violation of 
any provision in the Iron-safe Clause, where the fire occurred within 
thirty days after the policy was issued. Ibid. 

10.  Where this Court, on the former appeal, construed the pleadings a s  
raising certain issues, and the parties went to trial on the pleadings, 
i t  is too late on this appeal to raise the question that such issues 
a re  not presented by the pleadings. Bank u. Hollingsworth, 520. 

POSSESSION. See "Processioning"; "Attachment"; "Levy." 

PRACTICE. 
1. In  a processioning proceeding under Revisal, secs. 325-326, to establish 

a boundary line, where the defendant denied the plaintiff's title and 
pleaded both the twenty years' and seven years' statutes as a defense, 
the Clerk, under Revisal, sec. 717, should "transfer the cause to the 
civil issue d.ocket for trial during the term upon all issues raised 
by the pleadings"-in this case, both the issues of boundary and 
title. Woody w. Fountain, 66. 

2. In  a processioning proceeding, the provision in Revisal, sec. 326, that 
occupation of land .constitutes ownership for the purpose of estab- 
lishing boundary, applies only where the answer does not deny the 
boundary, or denies only the boundary; but where the denial extends 
to the plaintiff's title also, and the case is transferred to the term 
of Court for "trial on all the issues raised" (Rev., sec. 7 1 7 ) ,  the 
action becomes substantially a civil action to quiet title, and it  
devolves upon the plaintiff to make out his title as  well as  his boun- 
dary, and possession ceases to be sufficient proof of ownership. Ibid. 

3. Where the defendant entered a special appearance and moved to dismiss 
for defective service, which motion was denied and he excepted, 
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and he thereafter entered a general apparance, the  Court was au- 
thorized to enter a personal judgment against him. Lemly v. Ellis, 
200. 

4. In  a n  action for damages for breach of warranty in  a deed, in  which 
certain bonds were attached, the defendant cannot complain of a 
judgment directing that the bonds be sold by a commissioner, instead 
of a n  order to the Sheriff to sell the attached property under Revisal, 
see. 784. Ibid. 

5. The Court properly permitted the jury to  carry the charge with them 
on retiring to  the jury room, a t  the request of one of the  jurors. 
Gaither v. Carpenter, 240. 

6. Where the charge of the Court was taken to the jury room on retirement, 
but by oversight, the special prayers asked by appellant and given, 
were not also handed to the jury, this does not constitute error, 
where his counsel were present in the court room and did not then, 
or a t  any time before verdict, call the matter to the attention of 
the  Court. Ibid. 

7. When a case i s  before the Judge on appeal, i t  is optional with him to 
t ry i t  or remand to the Clerk with instructions. I n  r e  Wittknowsky's 
Land, 247, 

8. Where the complaint alleged a contract of sale and a breach thereof, and 
the  answer denied that  i t  was a n  absolute sale and alleged by way 
of counter-claim that  the goods were shipped on consignment, and 
demanded an account, the  plaintiff's cause of action was in itself 
a direct denial of the counter-claim, and a judgment by default on 
the counter-claim before the issues in reference to the plaintiff's 
cause of action were determined would have been irregular and 
improper. Tillinghust v. Cotton Mzlls, 268. 

9. Where a proceeding for partition was brought in  1881 and upon issues 
raised was transferred for trial to the Superior Court and a consent 
decree was entered a t  June  Term, 1887, appointing commissioners 
for partition, who filed their report with the Clerk in 1887, and no 
exceptions in  any form were ever filed to i ts  confirmation and a 
decree confirming the report was procured a t  the April Term, 1906, 
withoud, giving special notice to the defendant or his counsel: Held, 
that  the defendant's motion to set aside the decree of confirmation 
was properly denied. Roberts v. Roberts, 309. 

10. Upon a motion to dismiss a n  action because the summons had not 
been properly served, the defendant had the right to have the facts 
stated by the Judge, but in  the absence of any request to  the Judge 
so to do, his failure to state them was not error. Parker  v. In- 
surance Co., 339. 

11. Where a motion to revive a dormant judgment was before the Judge 
by appeal, i t  was optional with him to reverse the Clerk and remand 
the case to him with directions how to proceed, or himself to grant 
the motion to revive the judgment and to order execution to issue. 
Martin v. Briscoe, 353. 

12. Under Revisal, see. 3361, i t  is  not necessary that  the offense of bigamy 

I 
should be committed in  the  county where the bill is found, to confer 
jurisdiction, and the proper remedy, where permissible, i s  by plea 
in  abatement. B. v. Long, 670. 

13. If the defendant desires fuller information upon which to prepare his 
defense than is required to be charged in the indictment for bigamy, 

I Revisal, see. 3361, he should ask for a bill of particulars, Revisal 

I 
3244. Ibid. 
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PRESUMPTIONS. 
1. Where the testimony disclosed that  the insured was "found dead with a 

gunshot wound in his left side," with the additional and only ex- 
planatory statement, "Everything pointed to an accident in handling 
the gun, which was supposed to be empty," the Court was correct 
in  charging the jury that  i f  the testimony was believed, they should 
find that  death was not suicidal. Thaxton v. Insurance Go., 33. 

2. In  a n  action of ejectment, where the sister of plaintiffs, who held a deed 
for a tract of land, died in  infancy without ever having entered on 
the  land, and thereafter their father, who lived on a different tract, 
took possession of the land and held it until his death, when the 
plaintiffs entered into possession: Held, the father will not be 
presumed to have entered in behalf of his children, where there was 
no evidence that  he professed to do so, and none that  they had any 
title, but a t  most only color of title, and his possession will not 
inure to them so as  to perfect any colorable title they may have 
had a s  against a stranger. Barrett v. Brewer, 88. 

3. The fact of an accident carries with it no presumption of negligence 
on the part of the employer. Shaw v. Manufacturing Co., 131. 

4. When insanity is  once shown to exist, there i s  a presumption that  it 
continues, open to testimony showing a restoration of mental sound- 
ness. Beard v. R. R., 136. 

5: There is  no presumption of mental anguish growing out of the relation 
of 'stepmother and son, but it is  a fact that  the plaintiff may prove, 
i f  she can, to the satisfaction of the jury. Harrison v. Telegraph 
Go., 147. 

6. It is the duty of a railroad to use reasonable care to provide and maintain 
a safe switch and to keep i t  properly adjusted, and the fact tha t  it 
was not so adjusted and set to the main track, where, according to 
the regular schedule, a passenger train was expected to pass over'it, 
raises a presumption that  defendant's servants, entrusted with that  
duty, were negligent, and casts upon defendant the  duty of "going for- 
ward" with proof to the  contrary. Haynes v. R. R., 154. 

7. I n  an action to recover damages for delay i n  the delivery of a message, 
the Court charged the jury, "The message not having been delivered 
untll a week afterwards, the law presumes negligence on the part 
of the defendant company, but i t  is not such a presumption as  could 
not be rebutted. But it  requires proof on the part  of the defendant 
by the greater weight of the  evidence that  it did exercise due care 
in  the  effort to deliver the message." The first paragraph was 
correct, the latter incorrect. Shepard v. Telegraph Co., 244. 

8. The fact that mental anguish is  presumed where close relationship 
exists, does not exclude the more direct proof by the plaintiff's own 
testimony. Ibid: 

9. In  the absence of any statement of the facts by the trial Judge, this  
Court must presume, in  support of his ruling, which is presumed 
to be correct, that  he found as  a fact that  the defendant was not duly 
licensed, and that  Revisal, sec. 4750, did not apply, but that  the 
process had been properly served under Revisal, see. 440. Parker a. 
Insurance Go., 339. 

10. I n  a n  action for malicious prosecution, a n  instruction that  if the  jury 
find that  the defendant sold the goods straight-out to the plaintiff, 
and that  the defendant had him arrested for the purpose of collect- 
ing the debt, they would answer the issue of malice in  favor of the 
plaintiff, because tha t  would be a wrongful act done intentionally 
and without just cause and excuse, was erroneous, as  i t  was for 
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the jury to determine and not for the Court whether such a n  act was 
committed when the defendant caused the plaintiff's arrest under 
the evidence in this case. Btanford v. Grocery Co., 419. 

11. I n  an action for malicious prosecution, the term "malice," in  reference 
to  the question of damages, means malice in the sense of personal 
ill-will, while in respect to the issue of fixing responsibility i t  need 
not necessarily be personal ill-will, but may be said to exist where 
there has been a wrongful act knowingly and intentionally done 
plaintiff without just cause or excuse, and i t  may be inferred from 
the absence of probable cause. Ibid. 

12. I n  the  absence of proof to the contrary, it will be assumed that  an annual 
or stated meeting of the stockholders of a corporation was held in  
accordance with the requirements of the charter. Hill  v. R. R., 539. 

13. Where a resolution for the lease of corporate property provided for the 
deposit of securities for the  payment of rentals with the State 
Treasurer, but the deposit was made with a trust company as  au- 
thorized by the terms of the lease; and the change was called to the 
attention of the stockholders by the president a t  a n  annual meeting 
held a few months after a resolution had been passed directing a 
full inquiry to be made by a committee into the matter of the  deposit, 
and particularly as to when and where i t  had been made, after which 
no further objection was made a s  to the deposit: Held, that  the 
stockholders are presumed to have had knowledge of the contents 
of the lease, and any objection to the lease because the deposit was 
not made with the State Treasurer, or because it  was not sufficient 
in  amount, was waived. Ibid. 

PRINCIPAL AND AGENT. See "Master and Servant." 
1. A statement made by the agent of plaintiff, a t  the time he took the order, 

a s  to what the contract was and as  a part of the transaction, is 
binding upon the principal. Typewriter Co. v. Hardware Co., 97. 

2. I n  a n  action against a railroad company for damages for an alleged 
wrongful assault by its servant, the Court correctly charged the jury 
that  "where a servant does a wrong to a third person the master must 
answer for the act, if i t  was committed in  the scope and course of 
the servant's employment and i n  furtherance of the master's inter- 
ests," and committed no error i n  refusing plaintiff's prayer that  i f  
the assault was committed by the servant while engaged in the per- 
formance of his dutes, the company was, i n  any event, responsible. 
Roberts v. R. R., 176. 

3. Plaintiff's services, consisting in looking after mining property, paying 
the  taxes and listing i t  and keeping trespassers off, constitute no 
lien on the property which followed it  into a purchaser's hands, 
and where plaintiff had no personal claim against such purchaser, 
who acquired his interest after the suit had been commenced, the 
motion of nonsuit a s  to the  latter should have been allowed. Mor- 
rison v. Mining Go., 250. 

4. I n  a n  action to recover the value of services rendered, where it was 
admitted that plaintiff was defendant's agent in caring for his prop- 
erty, and there being proof of services performed and knowingly 
received, and of their value, the law implies a promise by defendant 
to  pay a fair and reasonable compensation therefor, and i t  was not 
necessary for plaintiff to allege or prove a special contract fdr the 
payment of his services. Ibid. 

5. When one deals with a n  agent, it behooves him to ascertain correctly 
the scope and extent of his authority to contract for and in behalf 
of his alleged principal. Bank v. Hay, 326. 
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PRINCIPAL AND AGENT-Continued. 
6. The principal is liable upon a contract duly made by his agent with a 

third person: (1 )  When the agent acts within the scope of his actual 
authority; (2 )  when the contract, although unauthorized, has been 
ratified; ( 3 )  when the agent acts within the scope of his apparent 
authority, unless the third Derson has notice that  the agent, is  ex- 
ceeding his authority. Ibid. 

7. The principal may also, in certain cases, be estopped to deny thBt a per- 
son is his agent and clothed with competent authority or that 
his agent has acted within the scope of the authority which the 
nature of the particular transaction makes it  necessary for him 
to have. Ibid. 

8. The authority to draw, accept or endorse bills, notes and checks will not 
readily be implied as  a n  incident to the express authority of an 
agent. I t  must ordinarily be conferred expressly, but i t  may be 
implied if the execution of the paper is a necessary incident to the 
business, that  is, if the purpose of the agency caunot otherwise be 
accomplished. Ibid. 

9. Where the letters, upon which the  plaintiff bank relied a s  authority to 
a n  agent to make the draft which i t  cashed, show that  the alleged 
authority to draw was nothing more than private instructions by 
the principal to his agent as  to how he should conduct this part of 
the  business, and were not to be used a s  a basis of credit to  the 
agent, the Court properly nonsuited the plaintiff. Ibid. 

10. The principle that  knowledge of the agent will be imputed to the princi- 
pal does not apply where the question is  a s  to the responsibility for 
instituting a criminal prosecution, dependent in  part on what the 
principal understood the trade to  be which the agent had made, 
from information reasonably relied on by him, nor does the principle 
of imputed knowledge apply when it would be against the interest 
of the agent to make the disclosure. Btanford v. Grocery Co., 419. 

11. While a corporation may contract under a n  assumed and fictitious name 
and be bound on the contract, the president or other managing officer, 
without any authority whatever, cannot bind the corporation by 
endorsing, in  his own name, or the name of some firm of which he 
may be a member, a note payable to himself for which the corporation 
received no benefit o r  consideration. Bank v. Hollingsworth, 520. 

PROBABLE CAUSE. See "Questions for Jury"; "Attachment"; "Evidence." 

PROBATE. See "Wills." 

PROCEDURE. 
When owing to the ill.ness of the trial Judge the cause could not proceed 

t o  judgment, and when, without default or laches on the part of 
the defendant, she had her motion continued and moved for a new 
trial upon exceptions reserved a t  the next term, when judgment 
was pronounced against her, from which she appealed, the appeal was 
lost under Revisal, see. 534; but a new trial will be granted, as  the 
loss resulted from a n  act of Cod, which she could not foresee, and the 
consequences of which she could not avoid. 8. v. Robinson, 620. 

PROCESS. 
1. A notice by Township Trustees to a land owner that  they had condemned 

a strip of his land to widen the public highway was not the beginning 
of legal proceedings, under Laws 1901, ch. 50, see. 5, as amended by 
Laws 1905, ch. 770, see. 1 ( 2 ) ,  where the taking was under the 
right of eminent domain and was not contested. I n  r e  Wittkowsky's 
Land, 247. 
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2. In  a proceeding by a land owner under Laws 1901, ch. 50, see. 5, as 
amended by Laws 1905, ch. 770, sec. 1 (2) ,  to assess damages for 
land taken for highway purposes, notice of the proceeding is  required 
to be given to the Township Trustees and County Commissioners 
under the "law of the land." Ibid. 

3. Laws 1901, ch. 50, see. 5, as  amended by Laws 1905, ch. 770, sec. 1 (2) ,  
providing that  any person aggrieved may within six months after a 
change of road, or a new road has been opened and completed, apply 
for a jury to assess damages, means that  the proceeding shall be 
begun "within," i. e., "not later than" six months after the road 
has been changed or the new road opened and completed. Ibid. 

4. An exception to the Court's refusal to dismiss an action against a foreign 
insurance company because the summons was not served on the State 
Insurance Commissioner as  required by Revisal, sec. 4750, cannot be 
sustained, where the trial Judge found no facts and i t  does not ap- 
pear affirmatively that  the company is licensed to do business in  this 
State. Parker  v. Insurance Co., 339. 

5. Upon a motion to dismiss a n  action because the summons had not been 
properly served, the  defendant had the right to  have the facts stated 
by the Judge, but in  the absence of any request to the Judge so to 
do, his failure to state them was not error. Ibid. 

6. Where the complaint endeavors to set up two causes of action-one for 
malicious prosecution and the other for malicious abuse of process- 
but the  evidence shows that the plaintiff's entire grievance arises 
from a criminal prosecution for.embezzlement, in  which he was 
arrested and bound over to Court, and there is no evidence that  the 
defendant did or attempted to do any act in  the criminal proceedings 
which was contrary to the orderly and regular prosecut;m of the 
case, a n  issue addressed to the cause of action for malicious abuse of 
process should not be submitted. Btanford v. Grocery Go., 419. 

PROCESS, ABUSE OF. See "Evidence." 

PROCESSIONING. 
1. I n  a processioning proceeding,under Revisal, secs. 325-326, to establish 

a boundary line, where the defendant denied the  plaintiff's title and 
pleaded both the twenty years' and seven years' statutes a s  a defense, 
the Clerk, under Revisal, see. 717, should "transfer the cause to the 
civil issue docket for trial during the term upon all issues raised 
by the pleadingsM-in this case, both the issues of boundary and 
title. Woody v. Fountain, 66. 

2. In  a processioning proceeding, the provision i n  ~ e v i s i l ,  see. 326, that  
occupation of land constitutes ownership for the purpose of establish- 
ing boundary, applies only where the answer does not deny the 
boundary, or denies only the boundary; but where the denial extends 
to the plaintiff's title also, and the case is transferred to the term 
of Court for "trial on all the issues raised" (Rev., see. 717), the 
action becomes substantially a civil action to quiet title, and i t  
devolves upon the plaintiff to make out his title as  well as  his boun- 
dary, and possession ceases to be sufficient proof of ownership. Ibid. 

3. In  a processioning proceeding, where the cause has been transferred to  
the Court a t  term, a n  instruction to the jury tha t  "if they should 
find from the greater weight of evidence that  the original and true 
line between the plaintiff and defendant is a s  claimed by defendant, 
then you will answer this issue (as to boundary) in  his favor," was 
erroneous, a s  the burden of pr6of was on the plaintiff to establish 
the line. Ibid. 
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PROPERTY, RIGHT TO FOLLOW. See "Fraud." 

PROXIMATE CAUSE. See "Negligence." 

PUBLIC POLICY. See "Statutes"; "Contracts." 

PUBLIC ROADS. See "Roads and Highways." 

PURCHASER FOR VALUE. See "Contracts"; "Questions for Courts." 

QUESTIONS FOR COURT. See "Court, Power of." 
1. The doctrine of specific performance with compensation for defects, when 

the  vendor cannot convey exactly what his contract calls for, is  
usually applied to cases where the defects urged as  a ground for 
compensation existed when the contract was made, but when the 
circumstances required, i t  is extended to cases in  Which the defects 
arose afterwards, as  when the property was destroyed by fire sub- 
sequently to the execution of the contract, i ts  application resting in  
the sound legal discretion of the Court. Sutton v. Davis, 474. 

2. I n  a n  action for injuries received in coupling cars without automatic 
couplers by an employee of a large manufacturing company which 
in connection therewith and a s  part of the same owns twelve to 
fourteen miles of railroad track on which it  operates, with i ts  own 
crew, engine and cars belonging to it, and the cars of other roads, the 
Court was correct in  charging the jury that the failure of the de- 
fendant to equip its cars with automatic couplers was negligence, 
and tha t  i f  such failure was the proximate cause of plaintiffs inju- 
ries, they would answer the issue as to negligence "Yes." Hazrston 
v .  Leather Co., 512. 

3. The exceptions to the charge of the Court on the issues directed to  the 
question whether the defendant R. was a purchaser for value and 
without notice of D.'s fraudulent purpose in  making certain trans- 
fers, are  without merit, there being no evidence that  R. had notice 
of facts sufficient to put him on inquiry. Bank v. Hollingsworth, 520. 

QUESTIONS FOR JURY. 
1. In an action for damages for alleged wrongful and malicious attachment 

of plaintiff's property, where the general manager of defendant testi- 
fied that  the party who bought the goods told him that  they were 
for the use of and bought for the account of plaintiff; that  he  had 
no reason to disbelieve this statement; that the former action was 
instituted in good faith, believing the present plaintiff owed the 
debt for which the property was attached; that  he submitted all the 
facts to his counsel and acted upon his advice, and that  he  had no 
idea what property the Sheriff had attached: Held, that  the Court 
erred in  charging the jury that  if they believed the evidence they 
would find that the attachment was issued without probable cause. 
Razlroad Co. v.  Hardware Co., 54. 

2. In  an action for injuries caused by the falling of a bed-plate of a cloth 
press, weighing several thousand pounds, i t  was a question for the 
jury to determine whether the plaintiff placed himself in  a place of 
obvious danger, such as' no prudent person would occupy, in  standing 
immediately behind and looking over the bed-plate as  i t  stood on its 
edge, and directing a battering-ram which was being propelled 
against i t  from the opposite side. Shaw v .  Manufacturing Go., 131. 

3. There is  no presumption of mental anguish growing out of the relation 
of stepmother and son, but i t  is  a fact that  the plaintiff may prove, 
i f  she can, to the satisfaction of the jury. Harrison v. Telegraph 
Go., 147. 
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QUESTIONS FOR JURY-Continued. 
4. In a n  action against a Register of Deeds to recover the penalty under 

' 

, Revisal, see. 2090, for issuing a marriage license contrary to i ts  . provisions, where the uncontradicted evidence showed that  the Reg- 
ister took the word of the prospective bridegroom and his friend, 
neither of whom he knew, as  to the age of the young lady, and made 
no further inquiry of any one, the Court should have given the 
plaintiff's prayer for instruction that  as  a matter of law defendant 
failed to make reasonable inquiry as  to the age of plaintiff's daughter. 
Morrison v. Teagz~e, 186. 

5. In  passing upon the question as  to whether the will was procured by 
undue influence, the age of the testator, his mental and physical 
condition, and other relevant facts may be considered by the jury. 
Linebarger v. Linebarger, 229. 

6. Where the testimony shows that  plaintiff, a foreman of a force unloading 
cars, engaged in the performance of his duty, was injured be- 
cause some cars, which had been stopped on a n  incline thirty 
steps away, commenced to move without warning to plaintiff and, 
rolling d.own the incline, struck the car on which plaintiff was stand- 
ing doing his work, and caused the injury, the Court properly sub- 
mitted the case to the jury, i t  being the duty of the engine crew to 
place and securely scotch the cars on the incline, there to remain 
until moved by plaintiff's order. Bird v. Leather Go., 283. 

7. Direct evidence of negligence is not required, but the same may be in- 
ferred from acts and attendant circumstances, and i f  the facts proved 

'establish the more reasonable probability that  the defendant has 
, been guilty of actionable negligence, the case cannot be withdrawn 
from the jury, though the possibility of accident may arise on the 
evidence. Ibid. 

8. Where the plaintiff testified that  he was applying the  brakes i n  the cus- 
tomary and usual way when he was injured by a collision with 
cars that  rolled. unexpectedly down a n  incline, and being stationed 
between two cars loaded with bark, it is not likely he could have . 
noted the approach of the cars, and the evidence shows that he had 
not noted their approach, the Court properly declined to hold as  a 
matter of law that  plaintiff was guilty of contributory negligence. 
Ibid. 

9. Where the parties waived a jury trial and agreed that  the Judge should 
find the facts and enter judgment thereon, and the Judge found the 
facts and entered judgment i n  favor of the  defendant, and upon 
appeal this Court was of opinion that  upon the facts found judgment 
should have been entered in favor of the  plaintiff, and entered its 
order "Reversed": Held, that  upon presentation of the certificate of 
opinion, the Court below properly entered judgment for the plaintiff, 
and the defendant's motion for a trial de novo on the ground that  
some of the findings of fact had been made without any evidence to 
support them, came too late, he having acquiesced in the findings 
without exceptions. Matthews v. Fry, 384. 

10. I n  a n  action for an injury from an alleged negligent blasting, where 
plaintiff's evidence tends to  prove that  defendant was blasting rock 
with dynamite on the outskirts of the city about 100 yards from a 
street and 175 yards from plaintiff's residence, and in close proximity 
to other houses, and that  a rock weighting 20 pounds, from one of the 
blasts, crashed through plaintiff's residence; that  defendant's fore- 
man was not an expert blaster, and was absent a part of the time; 
that  his assistants had but little experience; that  the blast was fired 
off without being properly smothered; that  smothering is a safe 
method usually employed in such operations, and had i t  been prop- 



INDEX. 

QUESTIONS FOR JURY-Continued. 
erly done on this occasion the injury could not have well resulted: 
Held, that  this evidence of negligence was amply sufficient t o  have 
been submitted to  the jury. Kimberly w. Howland, 398. 

11. I n  a n  action for malicious prosecution, a n  instruction that  if the jury 
find that  the  defendant sold the goods straight-out to the plaintiff, 
and that  the defendant had him arrested for the purpose of collecting 
the debt, they would answer the issue of malice in  favor of the 
plaintiff, because that  would be a wrongful act done intentionally 
and without just cause and excuse, was erroneous, a s  i t  was for the 
jury to determine and not for the Court whether such an act was 
committed when the defendant caused the plaintiff's arrest under 
the evidence in this case. Stanford w. Grocerv Go., 419. 

12. I n  a n  action for malicious prosecution, the term "malice," i n  reference 
to  the question of damages, means malice i n  the sense of personal 
ill-will, while in  respect to the issue fixing responsibility i t  need not 
necessarily be personal ill-will, but may be said to exist where there 
has been a wrongful act knowingly and intentionally done plaintiff 
without just cause or excuse, and i t  may be inferred from the 
absence of probable cause. Ibid. 

13. I n  a n  action for malicious prosecution, on the  question of damages 
the  Court properly told the jury they could allow for a reasonable 
attorney's fee paid by plaintiff i n  the case i n  which the prosecution 
was had. Ibid. 

14. I n  an action for malicious prosecution, punitive o r  exemplary damages 
may be awarded by the jury, but the right to such damages does 
not attach, a s  a conclusion of law, because the jury have found 
the issue of malice against the defendant, but the jury must find 
that  the wrongful act was done for actual malice i n  the sense of 
personal ill-will, or under circumstances of insult, rudeness or 
oppression, or in  a manner which showed a reckless and wanton dis- 
regard of the plaintiff's rights. Ibid. 

15. Juries should not only find the facts, but they should draw their own 
conclusions therefrom uninfluenced by the acts or language of the 
Court; and the language of a charge, "if you believe the evidence, 
the defendant is guilty, and you will return a verdict of guilty," 
is improper, though, standing alone, not reversible error. S. w. 
Simmons, 613. 

16. I t  is  error for the Court below, when informed by the jury i n  answer 
to  his question, that  some of them believed the defendant guilty and 
some not guilty, to poll the jury, ascertain from each that  he believed 
the evidence, and then again instruct them, "if they believe the 
evidence to return a verdict of guilty," i t  being a n  intimation of 
opinion upon the facts and calculated to prevent a n  impartial con- 
sideration of the case. Ibid. 

17. The findings of a special verdict on an indictment for selling liquor 
without a license must be sufficient for the Court, a s  a matter of 
law, to determine the innocence or guilt of the defendant; when 
the verdict leaves open the inference of innocence or guilt as  one 
of fact, i t  is  defective, and a new trial will be ordered. 8. w. 
Hanner, 632. 

RAILROADS. 
1. A railroad company which has leased i ts  road-bed, track and rolling- 

stock to another corporation is  liable for the torts of the lessee, and 
this liability extends t o  a n  injury sustained by a passenger by the 
negligence of the servants of the lessee. Carleton v. R. R., 43. 
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RAILROADS-Continued. 
2. Where a complaint alleges that  two railroad corporations jointly opera- 

t ing their properties through the agency of a lessee betwen two points 
connected by their road-beds and tracks, in  the discharge of their 
duty a s  common carriers undertook to carry a passenger over their 
tracks, a demurrer for misjoinder was properly overruled, as  they 
are  jointly liable for a failure to discharge the duty undertaken in 
a joint operation and use of their property in  the exercise of their 
franchise. Ibid. 

3. I n  a n  action for damages growing out of a n  attachment of plaintiff's cars, 
alleging malice and want of probable cause and that  the attachment 
of ten cars was excessive and an abuse of process of the Court, 
evidence of profits which the plaintiff might have made from hiring 
its cars was properly excluded as  speculative damages. R. R., v. 
Hardmare Co., 54. 

4. The t rue measure of damages in  such a case is the interest upon the 
value of the cars, increased or diminished, as  the case might be, 
by the difference between the deterioration of the cars i f  in  daily 
use, and their deterioration while wrongfully tied up, provided 
plaintiff could not have avoided injury from the attachment by giving 
bond and retaining possession of its cars. Ibid. 

5. I n  a n  action for damages for alleged wrongful and malicious attach- 
ment of plaintiff's cars, the Court erred in  refusing to admit the 
testimony of the  agent of the  company, which was surety on the 
prosecution bond in this action, that  for the payment of $10 i t  would 
have signed a replevy bond to secure release of the cars attached. Ibid. 

6. Where certain townships by extra taxation procured the building through 
their territory of a railroad, the Legislature has the power to 
direct the County Commissioners t o  expend exclusively in  those 
townships the county taxes derived from such railroad property 
i n  said townships "in repairing roads, building bridges, extending 
schools, or such other purposes a s  the Commissioners may deem 
best," until the amount so used in said townships shall fully 
reimburse them for the amount paid out to aid i n  building said 
railroad. Jones v. Commissioners, 59. 

7. In  a n  action against a railroad for damages for personal injuries, 
a n  instruction that  "if the jury found that  the rule which was 
offered by the defendant was habitually violated to the knowledge 
of the defendant or of those who stood toward the plaintiff in  the 
position of vice-principals, o r  if they found that the rule  was so 
frequently and openly violated for such a length of time that  the 
defendant could, by the exercise of ordinary care, have ascertained 
that  i t  was being violated, the rule is  considered in law a s  being 
abrogated, and would have no effect upon the acts of the plaintiff," 
was correct. Biles v. R. R., 78. 

8. I n  a n  action for negligence against a railroad company operating in this 
State, the defense of working on in the presence of a defective 
appliance or machine, usually dealt with under the head of assump- 
tion of risk, has been eliminated by the Fellow-servant Act; but if 
apart from the element of assumption of risk, the plaintiff in  his 
own conduct has been careless in  a manner which amounts to can- 
tributory negligence, his action fails, except in extraordinary and 
imminent cases like those of Greenlee and Troxler. Ibid. 

9. I n  a n  action for injuries received a t  a railroad crossing, where there was 
evidence tending to prove that  the railroad company kept a flagman 
stationed a t  this crossing for the purpose of warning passers-by, 
and that plaintiff knew of this custom, and that  when he got near 
the crossing he looked for  the  watchman, but saw none, the  Court 
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did not e r r  i n  refusing to charge a t  plaintiff's request that  he had a 
right to cross the track under the circumstances, and was absolved 
from the usual duty of looking and listening. Hodgin v. R. R., 93. 

10. When a watchman is  stationed a t  a crossing to give warning, the 
traveler who sees the watchman in his place has  the right to  
rely on him for protection, but when he discovers that the watchman 
is absent from his post of duty he is put on his guard a t  once, and 
must exercise ordinary care to protect himself from injury. He 
should then look and listen for passing trains. Ibid. 

11. I n  a n  action for injuries to a passenger on a caboose car, an instruction 
that  "plaintiff admits that  he asked the  conductor i f  he could 
ride on his train, and was told by him that he could, but t o  wait 
until he got through his work and he  would pull the caboose up to 
the station," was erroneous where there was evidence from which 
the jury might find that  the plaintiff admitted only that while 
the conductor did tell him t o  wait a few minutes and he  would pull 
the caboose up to the station, he regarded. it merely as a favor offered 
to him by an obliging conductor and not a s  a denial to  him of the 
right to enter the car, or even as  a warning to him not to do so. 
Miller v. R. R., 115. 

12. I n  a n  action by a freight conductor for personal injuries, where the 
evidence shows that he was going with a lighted lantern from the 
freight office to take charge of his t ra in;  that  the night was dark 
and stormy and that  the wind blew his lantern out and he did not 
return to  light it, but continued along the platform, feeling his way 
with -his feet, and fell down the steps which were cut into the plat- 
form about three feet, and which he knew were there; that there was 
no light on the platform nor railing around the  steps: Held, that  
the Court did not e r r  in refusing to hold as  a matter of law that  the 
plaintiff was guilty of contributory negligence. Beard v. R. R., 186. 

13. An instruction that  "although the plaintiff's lantern was blown out, 
he had the right to  proceed on to his train i f  he  thought he  could 
safely make the journey by exercising ordinary care on his part," 
is erroneous, standing alone, as  the standard of duty is not what the 
plaintiff thought he could safely do, but what a reasonably prudent 
man, und.er the same circumstances, would do; but this instruction 
was so modified by other parts of the  charge as  not to constitute 
reversible error. Ib id .  

14. I t  is  the duty of a railroad to use reasonable care to provide and main- 
tain a safe switch and to keep i t  properly adjusted, and the  fact 
that  i t  was not so adjusted and set to the main track, where, accord- 
ing t o  the regular schedule, a passenger train was expected to pass 
over it, raises a presumption that  defendant's servants, entrusted 
with that duty, were negligent, and casts upon defendant the duty 
of "going forward" with proof to the contrary. Haynes v. R. R., 154. 

15. I n  a n  action against a railroad company for the death of an engineer 
whose train ran onto a switch a t  night, a t  which there was no 
light, and collided with cars standing thereon, in  order to meet the 
defense of contributory negligence based on an alleged violation of a 
rule requiring deced.ent, when approaching a switch, in the absence 
of a light, to bring his engine under control, in  order to show that  
the rule had been so habitually violated as  to nullify it, and that  
such violation was essential to the operation of the trains i n  accord- 
ance with prescribed schedules, it was competent to admit testimony 
of other employees as to the practice with respect to the lack of 
observation of such rule, the length of decedent's run, the schedule 
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prescribed, the number of switch lights, their usual condition, and 
the length of time which would be consumed in conforming to 
the  rule. Ibid. 

16. Where the orders given to a n  engineer by the general officers of the 
company required him to run in a different manner from that  pre- 
scribed in the rules, and other trains of the class of that  placed in 
his charge a re  so run  with the knowledge and by the direction of 
the governing officers, negligence cannot be imputed to the engineer, 
although he does not follow the general rules. Ibid. 

17. The principle that  a violation of a rule made by the employer for the 
employee's protection and safety, when the proximate cause of such 
employee's injury bars a recovery, does not obtain when the rule is  
habitually violated to the knowledge of the employer, or when the 
rule has been violated so frequently and openly, and for such a 
length of time, that  the employer could, by the exercise of ordinary 
care, have ascertained 'its non-observance. Ibid. 

18. I n  a n  action against a railroad company for damages for a n  alleged 
. wrongful assault by its servant, the Court correctly charged the 

jury that  "where a servant does a wrong t o  a third person the master 
must answer for the act, i f  i t  was committed in  the scope and course 
of the servant's employment and i n  furtherance of the master's 
interests," and committed no error in  refusing plaintiff's prayer that  
i f  the assault was committed by the  servant while engaged in the 
performance of his duties, the company was, in any event, responsi- 
ble. Roberts v. R. R., 176. 

19. A railroad company by carrying on its cars venders of fruits for sale to  
i ts  passengers does not invite or induce the public to enter into 
them a t  a station for the purpose of making purchases, and the fact 
that  without objection on the part of the company persons usually 
went into the cars for the purpose of buying fruit cannot amount to  
more than a permissive license. Peterson v. R. R., 260. 

20. Where the plaintiff went into the train a t  a station for the sole purpose 
of purchasing fruit without invitation or inducement, but simply 
by the silent acquiescence of defendant's agents, he was a mere 
permissive licensee, and took the risk incident to the movement of 
the train, and, i n  the absence of any wanton injury, the motion for 
nonsuit should have been allowed. Ibid. 

21. The defendant, by entering upon and occupying plaintiff's land for 
railroad purposes, acquired, a t  the end of two years from the con- 
struction of the road, an easement permitting i t  to use one hundred 
feet from the center on either side for railroad purpses, to the 
same extent as  if condemned, which includes the right to construct 
the road-bed and to carry from i t  by the use of drains, carefully 
constructed, the surface water accumulating on the right- of-way. 
Parks v. R. R., 289. 

22. I n  exercising this right, care must be taken to avoid, by the use of all 
reasonable means, all necessary damage to the lands over which i t  
has  a right-of-way. Ibid. 

23. I n  a n  action for damages for the negligent construction of a drain by 
a railroad, the issues should be so framed that  the plaintiff recovers 
damages up to the time of the trial, not exceeding five years, and 
for the permanent easement which is acquired by the payment of the 
judgment. Ibid. 

24. By virtue of Revisal, see. 2628, the rule of a railroad company prohibit- 
ing passengers from going on the platform while the train is  in  
motion, is  given, when the statute hhs been complied with, the force 
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and effect of a law of the State prohibiting passengers from going on 
the platform of moving trains, and barring a recovery for injuries 
sustained under such circumstances. Shaw v. R. R., 312. 

25. An instruction that Revisal, se,c. 2628, does not apply if the plaintiff 
entered upon the platform in bona fide belief that  the train was 
not moving, and if a reasonably prudent person under similar cir- 
cumstances would have so believed and acted, was erroneous. Ibid. 

26. The mere announcement of the name of a station is not a n  invitation 
to  alight; but, when followed by a full stoppage of the train soon 
thereafter, is  ordinarily notification that  i t  has arrived a t  the usual 
place of landing passengers. Ibid. 

27. Where fire is  set out by sparks from a defective engine, or one not hav- 
ing a proper spark-arrester, or because operated in  a careless manner, 
the company is  liable for the negligence, whether the fire originates 
on or off the right-of-way. Lumber Co. v. R. R., 324. 

28. Where the engine is properly operated, is  not defective, and has a proper 
spark-arrester, but fire originates on the right-of-way because i t  is 
in  a foul or neglected condition, the company is liable. Ibid. . 

29. I n  a n  action for damages for negligently setting fire to plaintiff's lumber 
by sparks ffom defendant's engine, the Court properly charged that 
i f  the fire was set out by the engine, the burden was on the defendant 
to show that  i t  was equipped with a proper spark-arrester-a matter 
peculiarly within its knowledge. Ibzd. 

30. I n  an action t o  recover damages for the alleged negligent killing of 
plaintiff's intestate from a rear end collision on a siding, where the 
evidence shows that the intestate was employed by defendant a s  
flagman, and tha t  it was his duty, after his train had taken the siding, 
to  lock the switch to the main track and stand near the switch and 
protect i t  and give the necessary signals to approaching trains so 
a s  to  safeguard his own train, and that  he did not perform this duty, 
and his negligence in  this respect Was the immediate and sole cause 
of the collision by which he lost his life, the Court did not err in  
instructing the jury, if they believed the evidence, to find for the 
defendant. Rolland v. B. R., 435. 

31. A decree of the Superior Court enjoining defendant from enlarging i ts  
freight depot upon a finding by a jury that such enlargement will 
constitute a public nuisance, will be modified so as  to permit de- 
fendant to remedy and guard against any possible danger to persons 
crossing its tracks by erecting suitable gates across the street and 
by providing a gateman. Hic7cory v. R. R., 451. 

32. I n  am action for injuries received in coupling cars without automatic 
couplers by a n  employee of a large manufacturing company which 
in connection therewith and as  part of the same owns twelve to 
fourteen miles of railroad track on which it operates, with i ts  own 
crew, engine and cars belonging to it, and the cars of other roads, 
the Court was correct in charging the jury that  the failure of the 
defendant to equip i ts  cars with automatic couplers was negligence, 
and that  if such failure was the proximate cause of plaintiff's injuries, 
they would answer the issue as  to  negligence "Yes." Hairston v. 
Leather Co., 512. 

33. The jury, under the charge, having found the issue of negligence against 
defendant, under the principle established i n  the Greenlee and 
Troxler cases, both the defenses of assumption of risk, which ordi- 
narily includes the negligence of a fellow employee, and that  of 
contributory negligence, are  closed to defendant, unless, perhaps, ' 

the negligent conduct of the injured employee should amount to 
recklessness. Ibid. 
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RAILROADS-Continued. 
34. The Fellow-servant Act, Revisal, sec. 2646, applies to the  railroad Of 

defendant company and shuts off the defense of injury by negligence 
of a fellow-servant and bars all defenses by reason of assumption Of 
risk unless the "apparent danger was so great that  its assumption 
amounted to reckless indifference t o  probable consequences." Ibicl. 

35. Where the jury found that  the plaintiff was injured by the negligence 
of the defendant in  failing to have i ts  cars equipped with automatlc 
couplers, the only defense open to the defendant, in  the absence of 
any evidence of recklessness, was whether plaintiff was injured in 
the course of his service and emvloyment, and the Court properly 
submitted a separate issue as  to this matter. Ibid. 

36. Where a railroad company resolved to lease i ts  road a t  a special meeting 
of the stockholders, of which one of the stockholders had no notice, 
but a t  a subsequent annual or stated meeting a resolution was intro- 
duced, a t  his instance, instructing the proper officers to take legal 
action to set aside the lease and recover the property, and such resolu- 
tion was defeated: Held, that  this was a ratification of the lease 
so far as  any irregularity in  calling or the manner of holding or 
conducting the former meeting is  concerned. Hill v. R. R., 539. 

37. Payment of the appraisement into Court is a condition precedent to a 
right of entry for construction purposes by a railroad; upon the 
trial under an indictment (Revisal, sec. 3688) for trespass on lands 
after being forbidden, it  is no defense to show that  defendant acted 
under the instructions of his superior officer of a railroad company in 
entering upon the lands to  construct a railroad, pending an appeal 
by the railroad company (Revisal, sec. 2587), when the company 
has not paid into Court the  sum appraised by the commissioners. 
Evidence that  such superior officer therein acted by the advice of 
counsel learned in the law is  incompetent. 8. v. MaEZard, 666. 

RATIFICATION. See "Cooperation"; "Railroads." 

REGISTER OF DEEDS. 
I n  a n  action against a Register of Deeds to  recover the penalty under 

Revisal, sec. 2090, for issuing a marriage license contrary t o  its 
provisions, where the uncontradicted evidence showed that  the 
Register took the word of the prospective bridegroom and his friend, 
neither of whom he knew, as  to the age of the young lady, and 
made no further inquiry of any one, the Court should have given 
the plaintiff's prayer for instruction that as  a matter of law defendant 
failed to make reasonable inquiry a s  to the age of plaintiff's daughter. 
Morrison v. Teague, 186. 

REMAINDER AND REVERSIONS. See "Deeds!' 
Under Revisal, sec. 1590, upon the application of all the parties in  interest, 

the trustee representing contingent remaindermen, the Court can 
direct a sale of the land, and the Court has power to order the sale to  
be made privately, where i t  appears to  be promotive of the interests 
of the parties. McAfee v. Green, 411. 

REMOVAL O F  CAUSES. 
The action of the Superior Court Judge in refusing to remove a cause 

to another county for trial is  not reviewable under the Revisal, sec. 
427. 8. v. Turner, 641. 

RESERVATION TO CUT TIMBER. See "Deeds"; "Contracts." 

RES GESTX. See "Wills"; "Malicious P~osecution." 
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RES IPSA LOQUITUR. See "Evidence." 
RESTRAINING ORDERS. See "Injunctions." 

RETURN OF CONSIDERATION. See "Accord and Satisfaction." 
REVISAL. 

Sec. 
208. Applications for License. I n  re Applicants for License, 1. 
253. Bastardy-Support. S. v. Addington, 683. 
254. Bastardy Proceedings-"Fine." Ibid. 
259. Bastardy-Order of Support-Enforcement. Ibid. 
325-6. Boundaries. Woody v. Fountain, 66. 
440. Service of Process. Parker v. Insurance Co., 839. 
427. Removal of Cause to Another County. 8 .  v .  Turner, 641. 
534. Lost Appeal. S. v. Robinsm, 620. 
581. Confession of Judgment-Requirements. Martin v. Briscoe, 353. 
717. Transfer of Cause to Civil-issue Docket. Woody v .  Fountain, 66. 

1037. Petition for Appointment of New Trustee. McAfee v. Green, 411. 
1420. Justice of Peace-Concurrent Jurisdiction-Contract-Ex Delicto. 

Duckworth v .  Mull, 461. 
1476. Justice of Peace-Jurisdiction. Ibid. 
1590. Sale of Land Ordered by Court-Trustee. McAfee v. Creen, 411. 
1631. Insane Person-Breach of Warranty-Testimony of Witness not 

Interested in  Recovery. Lemlu v. Ellis, 200. 
1631. Declaration of Testator. Linebarger v .  Linebarger, 229. 
1647. Depositions-Exceptions-Waivers. Ivey v. Cotton Mill, 197. 
2090. Register of Deeds-Marriage License. Morrison v .  Teague, 186. 
2094. Contracts of Married Women. S. v. Robinson, 620. 
2173. Negotiable Instruments-Value-Consideration. Manufacturing 

Co. v. Summers, 102. 
2201. Negotiable Instruments-Holder in  Due Course. Ibid. 
2208. Negotiable Instruments-Purchaser in  Good Faith. Ibid. 
2335-6. Negotiable Instruments-Endorsements. Ibid. 
2343. Reasonable Time. Ibid. 
2580. Appeal from Clerk-Condemnation Proceedings. R. R. v. Bailey, 

380. 
2628. Prohibiting Passengers on Platform of Moving Trains-Notice. 

Shaw v. R. R., 312. 
2646. Fellow-servant Act. Biles v. R. R., 78. 
2646. Fellow-servant Act-Assumption of Risk. Hairston v. Leather Go., 

512. 
2768. Fees of Solicitors. S. v. King, 677. 
3127 ( 3 ) .  Probate of Wills-Evidence. Steadman v.  Bteadman, 345. 
3220. Vested Right of Solicitors in Fees. S. v. King, 677. 
3255. Certificate of Foreman on Bill of Indictment. S. v. Long, 670. 
3255. Indictment Not Stayed. Ibid. 
3361. Bigamous Marriage. Ibid. 
3631. Definition of Murder. S. v. Banks, 652. 
3642. Regulating Practice of Dentistry. 8 .  v. Hicks, 689. 
3688. Trespass on Lands After Being Forbidden. S. v. Mallard, 666. 
3708. Authority to  Carry Concealed Weapons. S. v .  Simmons, 613. 
4468-70. Regulating Practice of Dentistry. S. v. Hicks, 689. 
4750. Service of Summons on Insurance Commissioners. Parker v. 

Insurance Go., 339. 
4809. Limitatians of Commencement of Action by Insurance Company. 

Ibid. 
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REKOCATION. See "Wills." 

RIGHT-OF-WAY. See "Railroads" ; "Easements." 

ROADS AND HIGHWAYS. See "Highways." 

RULES OF EMPLOYER. 
1. In  a n  action against a railroad for damages for personal injuries, a n  

instruction that  "if the jury found that  the rule which was offered 
by the defendant was habitually violated to the knowledge of the 
defendant or of those who stood toward the plaintiff in  the position 
of vice-principals, or if they found that the rule was so frequently 
and openly violated for such a length of time that  the defendant 
could, by the exercise of ordinary care, have ascertained that  i t  was 
being violated, the rule is  considered in law as  being abrogated, 
and would have no effect upon the acts of the plaintiff," was correct. 
Biles v. R. R., 78. 

2. I n  a n  action against a railroad company for the  death of a n  engineer 
whose train ran onto a switch a t  night, a t  which there was no light, 
and collided with cars standing thereon, in  order to meet the defense 
of contributory negligence based on an alleged violation of a rule 
requiring decedent, when approaching a switch, in  the absence of 
a light, to bring his engine under control, in order to  show that the 
rule had been so habitually violated a s  to nullify it, and that such 
violation was essential to the operation of the trains in  accordance 
with prescribed schedules, i t  was competent to admit testimony of 
other employees as  to  the practice with respect to the lack of observa- 
tion of such rule, the length of decedent's run, the schedule pre- 
scribed, the number of switch lights, their usual condition, and the 
length of time which would be consumed in conforming to the rule. 
Hagnes w. R. R., 154. 

3. Where the orders given to a n  engineer by the general officers of the 
company required him to run in a different manner from that pre- 
scribed in the rules, and other trains of the class of that  placed 
in his charge a re  so run with the knowledge and by the direction 
of the  governing officers, negligence cannot be imputed to the engi- 
neer, although he does not follow the general rules. Ibid. 

4. The principle that  a violation of a rule made by the employer for the 
employee's protection and safety, when the proximate cause of such 
employee's injury bars a recovery, does not obtain when the rule is 
habitually violated to  the knowledge of the employer, or when the 
rule has been violated so frequently and openly, and for such a length 
of time, that  the employer could, by the exercise of ordinary care, 
have ascertained its non-observance. Ibid. 

5. 'By virtue of Revisal, sec. 2628, the rule of a railroad company prohibit- 
ing passengers from going on the platform while the train is  in  
motion, is given, when the statute has been complied with, the force 
and effect of a law of the State prohibiting passengers from going on 
the platform of moving trains, and barring a recovery for injuries 
sustained under such circumstances. Shaw w. R. R., 312. 

SALES. See "Judicial Sales." 
A contract for the sale and delivery of yarns, in  which it was stipulated 

that  bills of lading were to be sent direct to the buyer and upon re- 
ceipt of the goods he was to remit to the seller, was not substantially 

' performed when the seller shipped the goods with bill of lading 
attached, and the buyer was justified in not receiving them, and is  
entitled to recover a s  d.amages the difference between the contract 
price and what it reasonably cost him on the market to  supply the 
goods. Riley w. Carpenter, 215. 
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SATISFACTION. See "Accord and Satisfaction." 
SERVICES. See "Husband and Wife"; "Attachment"; "Process." 
SOLICITORS' FEES. 

1. The fees of the Solicitors are  matters entirely of statutory regulation; 
under Revisal, see. 2768, when default was made by one indicted for 
a misdemeanor and judgment nzsi entered against him and his 
surety, thereafter made absolute, and a t  a still subsequent term the 
surety produced the defendant, and the penalty of the appearance 
bond was remitted by the Court, upon payment of costs, the Solicitor 
is  not entitled t o  a fee upon the scire facias. S.  v. King, 677. 

2. Under Revisal, see. 2768, providing that  the "Solicitors of the several 
jud.icia1 districts and criminal courts shall prosecute all penalties 
and forfeited recognizances entered i n  their courts respectively, and 
as a compensation for their services shall receive a sum to be fixed 
by the Court, not more than five per centum of the amount collected," 
etc., the Solicitor is not entitled to a fee upon a judgment nis i  of 
four dollars, or any other amount, when a t  a subsequent term the 
defendant is produced. by his surety, the Court suspends the judg- 
ment upon payment of the'costs of the scire facias, and remits the 
penalty upon the appearance bond. Ibid. 

3. Under the Revisal, see. 3220, the Solicitor has no vested right to his 
fee under an absolute judgment upon a forfeited recognizance which 
was subsequently set aside by the Court i n  the exercise of his dis- 
cretionary power. Ibid. 

( S .  v. Whi snan t ,  5 N. C., 287, holding that i n  a proceeding by scire facias, 
where the costs are  taxed, the Solicitor is  entitled t o  a fee of four 
dollars, discussed and distinguished.) Ibid. 

SPECIFIC PERFORMANCE. See "Contracts"; "Deeds." 
The doctrine of specific performance with compensation for defects, when 

the vendor cannot convey exactly what his contract calls for, is 
usually applied to cases where the defects urged as  a ground for 
compensation existed when the contract was made, but when the 
circumstances required, it is extended to cases in  which the defects 
arose afterwards, a s  when the property was destroyed by fire sub- 
sequently to the execution of the contract, i ts  application resting in 
the sound legal discretion of the  Court. Su t ton  v. Davis, 474. 

STARE DECISIS. 
1. The doctrine of stare decisis is applicable t o  this case and means that  this  

Court should adhere to  decided cases and settled principles, and 
not disturb matters which have been established by judicial deter- 
mination. Hill v. R. R., 539. 

2. A former adjudication of this Court in construing a statute or the organic 
law should stand when i t  has been recognized for years; and i n  such 
a case the principle settled or the meaning given to the statute 
becomes a rule for guidance in  making contracts, and also a rule of 
property, and i t  should not be disturbed even though the conclusion 
reached may not be satisfactory to the Court a t  the time the same 
matter is  again presented. Ibid. 

STATE'S CONTROL. See "Water Courses." 

STATUTE OF FRAUDS. See "Frauds"; ."Corporations." 
STATUTES. 

1. An instruction that  Revisal, see. 2628, does not apply if the plaintiff 
entered upon the platform in bona fide belief that the train was not 
moving, and if a reasonably prudent gerson under similar circum- 
stances would have so believed and acted, was erroneous. S h a w  v. 
R. R., 312. 
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2. By virtue of Revisal, sec. 2628, the rule of a railroad company prohibit- 
ing passengers from going on the platform while the train is  i n  
motion, is given, when the statute has been complied with, the force 
and effect of a law of the State prohibiting passengers from going 
on the platform of moving trains, and barring a recovery for injuries 
sustained under such circumstances. Ibid. 

3. The exceptions to this general doctrine are: (1) When the contract in  
question is contrary to good morals; ( 2 )  when the State of the forum, 
or its citizens, would be injured by its enforcement; (3)  when the 
contract violates the positive legislation of the State of the forum, 
and ( 4 )  when i t  violates its public policy. Cannaday v. R. R., 439. 

4. The charter of a railroad authorized it to construct a road from Raleigh, 
in  an easterly direction, to or near Greenville; thence on the south 
side of Tar River to some point "above or near the town of Washing- 
ton," which was on the north side of the river: Held, that  the 
railroad was authorized to cross the river on a bridge, not necessarily 
"above" the town of Washington. Pedrick v. R. R., 485. 

5. While Revisal, secs. 4468, 4470, and 3642, are  of a penal nature and 
strictly construed, they will receive a reasonable interpretation to 
discover their intent; the burden of proof is upon the defendant to  . show he came under the provisions of Revisal, sec. 4470, and in the 
absence of evidence that  he practiced dentistry in  the State before 
the specified time, or had filed the required statement, having ad- 
mitted that he had not passed the requisite examination or received 
the certificate, a motion to quash the indictment is properly refused. 
S.  v. Hicks, 689. 

6. Time for filing f i e  statement to  practice dentistry under section 4470, 
Revisal, is  not of the essence of the enactment; by a present com- 
pliance therewith the defendant will be entitled to a certificate to 
be registered under Revisal, see. 4468, and thus become lawfully 
qualified to  continue the practice of his profession. Ibid. 

7. The defendant, under an indictment for practicing dentistry without 
complying with the statute, is not excused because the designated 
ofikers had not furnished, as  required of them, blanks upon which 
to make the statement under Revisal, see. 4470, if he has not sub- 
stantially complied with the provisions of the statute in making his 
statement without having the  blanks. Ibid. 

SUBSTANTIAL PERFORMANCE. See "Contracts." 
One who invokes the ddctrine of substantial performance in order to 

show a right to recover on a contract, must present a case in which 
there has been no wilful omission or departure from the terms of 
the contract. Riley v. Carpenter, 215. 

SUICIDE. See "Insurance." 

SUPPLEMENTARY PROCEEDINGS. 
Where the defendant was ordered to appear before the Clerk to be ex- 

amined in a supplementary proceeding, when t h e  Clerk was properly 
informed that  a similar proceed.ing, was then pending before the 
Judge, he should have refused to proceed, and failing to do so, the . 
Judge had the power to order that  he desist from further action. 
Ledford w. Emerson, 527. 

SUPPORT. See "Bastardy." 

SURFACE WATERS. See "Waters." 
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TAXATION. See "Assessments"; "Municipal Corporations." 
1. Where certain townships by extra taxation procured the building through 

their territory of a railrqad, the Legislature has the power to direct 
the County Commissioners to  expend exclusively in  those townships 
the county taxes derived from such railroad property in  said town- 
ships "in repairing roads, building bridges, extending schools, or 
such other purposes as  the Commissioners may dzem best," until the 
amount so used in said townships shall fully reimburse them for the 
amount paid out to  aid in  building said railroad. Jones v. Corn 
missioners, 59. 

2. There is  no constitutional requirement that the tax rate for county pur- 
poses shall be the same everywhere. It varies in  the different coun- 
ties, and may vary in  different townships, parts of townships, dis- 
tricts, towns and cities in the same county. Ibid. 

3. Where the relief sought is  a mandamus to comph a Board of County 
Commissioners to expend in a township certain taxes as  directed 
by statute, the tax payers in  said township are proper parties to 
bring the action, and there is no statute of limitations, as the relief 
sought is  prospective. Ibid. 

4. Where a statute requires the County Commissioners to invest each year, 
in  interest-bearing securities, the county taxes derived from the 
taxation of the property of a railroad in a certain township, as  a 
sinking fund for the ~ a v m e n t ,  a t  maturity. of the bonds issded by 
said township to aid- in building said railroad, a manclamus tb 
compel the Commissioners to  reimburse said township for the amount 
of said bonds was properly refused, where the bonds had been already 
paid off. Ibid. 

TELEGRAPHS. 
1. I n  a n  action to recover damages for delay in  the delivery of a telegram, 

in  order to enable the plaintiff to recover substantial damages, 
based upon his mental distress and suffering, i t  is necessary for him 
to show that  the defendant could reasonably have foreseen from the 
face of the message that  such damages would result from a breach 
of its contract or duty, or that  it  had extraneous information which 
should have caused i t  to anticipate just such a consequence from 
a neglect of its duty toward the plaintiff. Hwrison. v. Telegraph 
Go., 147. 

2. Where a telegram notified a stepmother of the death of her stepson and 
of the hour fixed for the funeral, the defendant's contention that 
the only purpose of the telegram was to notify the mother of the 
hour of the interment, and that  nothing else was reasonably within 
the contemplation of the parties, is  without merit. Ibid. 

3. There is no presumption of mental anguish growing out of the relation 
of stepmother and son, but it is a fact tha t  the plaintiff may prove, 
if she can, to the satisfaction of the jury. Ibid. 

4. I n  a n  action to recover damages for delay in  the delivery of a telegram 
notifying the plaintiff of the death of her stepson and of the hour 
of the funeral, where plaintiff testified she raised deceased from a 
small boy, and he had been with her until just before his death; that 
she had no children of her own; that  he treated her with affection 
and called her mother, and she regarded him as her own son and 
loved. him dearly and would have attended his funeral if she had 
received the telegram in time; that she came on the first train after it  
was delivered, but that  when she arrived he had been burried; that 
i t  made her very nervous and affected her so much she would never 
get over it: Held, that  this evidence tends to prove something more 
than mere disappointment, and whether the plaintiff has  really 
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TELEGRAPHS-Contiizued. 
suffered mental anguish for which she was entitled to  recover, was 
for the  jury. Ibid. 

5. In  an action to recover damages for the delay in  the  delivery of a mes- 
sage, the Court charged the jury, "The message not having been 
delivered until a week afterwards, the law presumes negligence on 
the part of the defendant company, but it  is  not such a presumption 
as  could not be rebutted. But i t  requires proof on the part of the 
defendant by the greater weight of the evidence that  i t  did exercise 
due care i n  t h e  effort to  deliver the message." The first paragraph 
was correct, the latter incorrect. Shepard v. Telegraph Co., 244. 

6. The party who has not the burden of the issue is not bound to disprove 
the actor's case by a preponderance of the evidence, for the actor 
must fail if, upon the whole evidence, he does not have a preponder- 
ance, no matter whether it is  because the weight of evidence is with 
the other party or because the scales are equally balanced. Ibid. 

7. I n  a n  action to recover damages for mental anguish on account of the 
delay in  the delivery of a telegram, an instruction on the issue of 
damages that  the jury had "a right to take into consideration their 
own feelings" was erroneous, as  a jury has no right to do more 
than give the plaintiff recompense for the anguish he suffered from 
the negligence of the defendant-the amount to be determined, not 
by their own feelings, but by the evidence. Ibid.  

8. I t  was competent for the plaintiff to testify that  he was greatly grieved 
and i t  almost killed him because he could not be a t  his father's 
deathbed and funeral. Ibid. 

9. The fact that  mental anguish is presumed where close friendship exists, 
does not exclude the more direct proof by thg plaintiff's own testi- 
mony. Ibid.  

10. Where S. wrote to the plaintiff a s  follows: "Kindly advise us  by wire 
Monday if you can use 1,500 creosote barrels between now and 
January ls t ,  a t  95 cents, delivered in carload lots," and plaintiff filed 
with defendant on Monday a message addressed to S. a s  follows: 
"We accept your offer of 1,500 barrels as  per yours of the 7th": Held, 
that  the letter from S.  was a mere "trade inquiry," and was not a 
legal offer binding on acceptance, and plaintiff's reply did not create 
a contract, and plaintiff is entitled to recover of defendant by reason 
of its negligence in  the delivery of the message only nominal dam- 
ages, to wit, the price of the message. Tanning Co. v. Telegraph 
Co., 376. 

11. In a n  action for damages for mental anguish on account of defendant's 
failure to promptly deliver the following telegram: "Mother very 
sick; come a t  once," signed by plaintiff's son, where the evidence 
shows tha t  plaintiff's son, twenty-six years old, filed the telegram 
with the  defend.ant's operator, who asked for the number and street 
of the sendee; that  the son told the operator that  he did not know 
the address, but that  his father knew i t ;  tha t  he went back to his 
father and got the address; that the operator knew the son and his 
father; that  the son told the operator that the sendee was his brother- 
in-law; that  the plaintiff sent his son to send the telegram and gave 
him the money to pay for it, but the son failed to  so inform the 

' operator: Held, there was no evidence which charged the defendant 
with knowledge that  the son filed the telegram as agent of and for 
the  benefit of his father. Helms v. Telegraph Co., 386. 

12. A party who is.,not mentioned in a message or whose interest therein is 
not communicated to the company cannot recover substantial dam- 
ages for mental anguish. Ibid. 

I T I T L E .  See "Processioning"; ,"Deeds." 
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TORTS. See "Railroad." 

TRESPASS. 
Payment of the appraisement into Court is a condition precedent to a 

right of entry for construction purposes by a railroad; upon the 
trial under an indictment, Revisal, sec. 3688, for trespass on lands 
after being forbidden, i t  is no defense to show that defendant acted 
under the instructions of his superior officer of a railroad company 
in entering upon the lands to construct a railroad pending an appeal 
by the railroad company, Revisal, sec. 2587, when the company has 
not paid into Court the sum appraised by the commissioners. Evi- 
dence that  such superior officer therein acted by the advice of counsel 
learned in the law is  incompetent. S. v. Mallurcl, 666. 

TRIALS. See "Practice." 

1. Where the charge of the Court was taken to the jury room on retire- 
ment, but by oversight the special prayers asked by appellant and 
given were not also handed to the jury, this doos not constitutc error, 
where his counsel were present in  the courtroom and did not t h m ,  
or a t  any time before verdict, call the matter to the attention of the 
Court. Gaither v. Carpenter, 240. 

2. I t  is in  the discretion of the trial Judge to grant or refuse a mistrial and. 
continuance, and his action is not reviewable. S. v. Hunter, 607. 

3. I t  is error for the Court below, when informed by the jury in  answer 
to his question, that  some of them believed the defendant guilty 
and some not guilty, to poll the jury, ascertain from each that he 
believed the evidence, and then again instruct them, "if they believe 
the evidence to  return a verdict of guilty," it  being an intimation 
of opinion upon the facts and calculated to prevent a n  impartial 
consideration of the case. AS. u. Simmons, 613. 

4. When owing to the  illness of the trial Judge the cause could not proceed 
to judgment, and when, without default or laches on the part of 
the defendant, she had her motion continued and moved for a new 
trial upon exceptions, reserved a t  the next term, when judgment 
was pronounced against her, from which she appealed, the appeal was 
lost under Revisal, sec. 534; but a new trial will be granted, as the 
loss resulted from an act of God, which she could not foresee, and 
the consequences of which she could not avoid. S. v. Robinson, 620. 

5. In  a n  appeal from a conviction i n  criminal cases it  is not only proper, 
but the duty of the Supreme Court, when a new trial is granted, to 
decide upon the legal merits of the case, if i t  appears that the State 
cannot ultimately succeed in the prosecution. Ibid. 

6. The validity of a trial cannot be successfully objected to upon the ground 
that  one of the jurors, in  the sound legal discretion of the Court, was 
permitted to  ask a competent question of a witness who was then 
upon the stand giving testimony. S. v. Kendull, 659. 

7. The method by which jurors are to be selected and summoned not being 
prescribed by the Constitution, and no limitation therein upon the 
power of the General Assembly to regulate it, an exception to the 
validity of section 10, chapter 158, of the Private Laws of 1895, 
because the jurors were not drawn out of the box, but were sum- 
moned by the marshal as  d.irected by the act, cannot be sustained 
in a criminal action charging defendant with selling liquor i n  viola- 
tion of section 9 of said act. S. v. Brittain, 668. 

8. Revisal, sec. 3361, is constitutional under the State and Federal constitu- 
tions. When a man having a lawful wife admits a second marriage 
in  another State, the bigamous marriage is exploited by his living 
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TRIALS-Continued. 

openly and avowedly in  this State with his wife by the second mar- 
riage, and the offense may be dealt with, tried, determined and 
punished in the county where the offender may be apprehended. 
or be in  custody. 8. v. Long, 670. 

TRUSTS AND TRUSTEES. 
1. Where land was conveyed to a grantee "as trustee" with habendum to 

"his own use and behoof," and no other use is  declared than such a s  
would attach by operation of law, the deed reciting the payment of 
the purchase money by the grantee, the word "trustee" is surplusage, 
and a d.eed by the grantee, not signed as trustee, conveyed the legal 
and equitable title in  fee, and upon his death there was nothing 
left in  him to vest in his heirs. McAfee v. Green, 411. 

2. Under Revisal, sec. 1037, where a trustee dies, all of the parties in  interest 
may join in  a petition to the Superior Court to have a new trustee 
appointed, and upon the passing of the decree the substituted trustee 
holds the legal title upon the same trusts as the original trustee- 
so far a s  i t  is competent for the Court to confer them. Ibid. 

ULTRA VIRES. Cee "Corporations." 

VENDOR AND VENDEE. See "Contracts"; "Deeds." 

VERDICT. 
1. The trial Judge has no power to reduce a verdict without the consent of 

the party in  whose favor the verdict is rendered. Isley v .  Bridge 
Co., 51. 

$2. When the trial Judge thinks an injustice has been done i t  is  his duty to  
set aside the verdict, and he may set i t  aside as  to damages either 
excessive or inadequate. Ibid, 

3. On a motion for nonsuit, or its counterpart, the direction of a verdict, 
the evidence of the plaintiff must be accepted as  true, and construed 
i n  the light most favorable to him. Biles v. R. R., 78. 

4. In  a proceeding for the probate of a will, where the usual issue was sub- 
mitted to the jury, "Is the paper-writing propounded for probate, and 
every part thereof, the last will and testament of deceased?" to 
which the jury answered, "Yes," the verdict was not ambiguous 
because the will bore on its margin a n  alleged revocation, as  the 
marginal words were no part of the will. I n  re  Shelton's Will, 218. 

5. The findings of a special verdict on an indictment for selling liquor 
without a license must be sufficient for the Court, as a matter of 
law, to determine the innocence or guilt of the defendant; when the 
verdict leaves open the inference of innocence or guilt as  one of fact, 
i t  is  defective, and a new trial will be ordered. S. v. Hanner, 632. 

VERDICT REDUCING. See "Verdict." 

VESTED RIGHTS. See "Contracts"; "Deeds"; "Solicitor's Fees." 

VOTE. See "Municipal Corporations"; "Legislature." 

WAIVER. See "Contracts." 
1. Where proofs of death of the insured have been formally made, and the 

insurance company retains them without suggesting any defect or 
failure to comply with the requirements of the policy, and finally 
refuses to pay the claim, i t  thereby waives any defect in  the formal 
proofs of death and acknowledges that  the requisite proofs were 
received by it. Thazton v .  Insurance Co., 33. 
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WAIVER-Contznued. 
2. The fact that a n  assessment life insurance company, on some occasions, 

accepted payment by the insured of assessments after they should 
have been paid, did not constitute a waiver of the terms of the 
policy nor amount to  an agreement that  premiums need not be 
paid promptly, especially where there was unreasonable delay and 
the health of the insured had become hopelessly impaired. Hay v. 
Association, 256. 

3. Where the plaintiff, an employee of the defendant, entered into a con- 
tract in  South Carolina, pursuant to which he became a member of 
its Relief Department, by which he agreed that  the acceptance by 
him of benefits for injuries sustained should operate as  a release and 
satisfaction of all claims against defendant growing out of said 
injuries, and the contract of employment was made in South Carolina, 
and the plaintiff was injured in that State by defendant's negligence, 
and accepted and received benefits under the provisions of the con- 
tract in said State, and where the courts of South Carolina have 
interpreted the contract as an agreement to elect in event of injury 
either to accept the benefits and release the defendant or waive the 
benefits and sue on the cause of action, and that  his election to 
receive the benefits was a release of his cause of action for negli- 
gence: Held, that this interpretation is binding upon this Court, 
and the plaintiff, having no cause of action in South Carolina, has 
none in this State. Cannaday v. R. R., 439. 

4. Where a resolution for the lease of corporate property provided for the 
deposit of securities for the payment of rentals with the State 
Treasurer, but the deposit was made with a trust company as au- 
thorized by the terms of the lease, and the change was called to the 
attention of the stockholders by the president a t  an annual meeting 
held a few months after a resolution had been passed directing a 
full inquiry to be made by a committee into the matter of the deposit, 
and particularly as to when and where i t  had been made, after which 
no further objection was made as  to the deposit: Held ,  that  the 
stockholders are presumed. to have had knowledge of the contents of 
the lease, and any objection to the lease because the deposit was not 
made with the State Treasurer, or because i t  was not sufficient in  
amount, was waived. Hill v. R. R., 539. 

WARRANTY. See "Deeds"; "Contracts." 
1.  Where one contracts to serve another there is an implied representation 

that  he is competent to discharge the duties of his position and is 
possessed of all the requisite skill which will enable him to do so, 
and. the breach of any material stipulation, whether express or 
implied, which disables the servant to discharge his part of the 
contract or which results in his inability to do so, furnishes good 
ground for the master to terminate the contract and is a valid and 
legal excuse for the discharge of the servant. Ivey v. Cotton Mills, 
189. 

2. In  a n  action for damages for breach of a covenant of warranty, an affi- 
davit, upon which an order of publication was based, which alleged 
that the cause of action arose upon a breach of warranty contained in 
a deed from defendant to plaintiff registered in  M. County, by which 
said breach the defendant is indebted to the plaintiff in the sum 
of $13,500, sufficiently sets out the cause of action, it  not appearing 
that  there was ever any other deed between the same parties. Lemly 
v. Ellis, 200. 

3. I n  an action against a n  insane person for damages for breach of war- 
ranty i n  a deed, a witness who is  not interested in  the recovery is 
not disaualified by Revisal, sec. 1631, though he may have an interest 
in the land. Ibid. 
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4. In  a n  action for damages for breach of warranty in  a deed, in which 
certain bonds were attached, the defendant cannot complain of a 
judgment directing that the bonds be sold by a commissioner, instead 
of an order to the Sheriff to sell the attached property under Revisal, 
see. 784. Ibid. 

5. Where, in  order to ascertain the damages plaintiff sustained by breach 
of a covenant of warranty in  a deed, it  became necessa'ry to show 
the value of certain corporate stock transferred with the deed, the 
Court erred in charging the jury that in valuing the stock they 
could consider "the testimony as  to the payment of dividends and as  
to whether the plant had been a success or not," as  the value should 
have been determined as  of the time the covenant was made, and 
according to the facts then existing, and not by what afterwards 
occurred. Ibid. 

WATER COURSES. 
1. The obstruction or interference with navigation being a public nuisance, 

no private citizen may sue therefor, unless he suffers some damage 
which is not common to the public. Pedrick v. R. R., 485. 

2. A citizen who alleges that he owns and operates a sawmill on the banks 
of a navigable river and procures logs to be sawed in his mill in 
rafts, coming down the river both above and below a proposed bridge, 
etc., and is, in that sense, an abutting owner, is entitled to maintain 
an action to enjoin the construction and maintenance of a railroad 
drawbridge across said river below his mill as  an alleged public 
nuisance, but a citizen who owns and runs sail boats on said river 
has no right to sue. Ibid.  

3. The courts in  such cases will act with great caution in interfering a t  the 
suit of private citizens. The State is the proper party to complain 
of wrong done to its citizens by a public nuisance. Ibid. 

4. The control of its navigable waters is  with the State, the authority of 
tlle General Government being only cumulative protection from an 
interference with commerce. Ibid. 

5. The Legislature has the power to authorize a railroad corporation to 
cross and, of course, to erect a bridge over a navigable stream. Ibid. 

6. In  ascertaining whether the charter of a railroad authorizes the con- 
struction of a bridge over a navigable stream, being in derogation of 
a public right, the rule of strict construction will be invoked and 
the power will not be found unless expressly given. Ibid. 

7. The charter of a raiload authorgerd i t  to construct a road from Raleigh, 
i n  an easterly direction, to or near Greenville; thence on the south 
side of Tar  River to some point "above or near the town of Washing- 
ton," which was on the north side of the river: Held, that  the rail- 
road was authorized to cross the river on a bridge, not necessarily 
"above" the town of Washington. Ibid. 

8. The power to control the management of a drawbridge over a navigable 
river after its construction, by requiring the draw to be kept open 
a t  all proper times, the removal of rafts or debris in all other re- 
spects, in which the public welfare, interest and safety is involved, 
is ample in both Federal and State governments. Ibid.  

9. A drawbridge over a navigable water, although i t  unavoidably occasions 
some d.elay in passing it, is not necessarily such an obstruction to the 
navigation a s  to amount to a nuisance. To constitute nuisance, the 
obstruction must materially interrupt general navigation. Ibid. 
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WATERS. 
1.  The defendant, by entering upon and occupying plaintiff's land for rail- 

road purposes, acquired, a t  the end of two years from the construc- 
tion of the road, a n  easement permitting i t  to use one hundred feet 
from the center on either side for railroad purposes, to the same 
extent as if condemned, which includes the right to  construct the 
road-bed and to carry from i t  by the use of drains, carefully con- 
structed, the surface water accumulating on the right-of-way. Parks 
v. R. R., 289. 

2. I n  a n  action for damages for the negligent construction of a drain by a 
railroad, the issues should be so framed that the plaintiff recovers 
damages up to the time of the trial, not exceeding five years, and 
for the permanent easement which is acquired by the payment of 
the judgment. Ib id .  

WEAPONS. See "Concealed Weapons." 

WILLS. 
1. A cancellation, obliteration or erasure made after the execution of a 

will, which does not in fact destroy some portion of the material sub- 
stance of the will, does not constitute a revocation thereof. I n  r e  
Shelton's Will, 218. 

2. To constitute a valid revocation of a will within the language of Revisal, 
sec. 3115, i t  is essential, among other requirements, that the entire 
writing, including the signature, should be in the testator's hand- 
writing, where it is  not attested by witnesses. Ib id .  

3. Declarations of the testator made after the date of an alleged revocation 
written on the margin of the will, tending to prove that he did not 
write or execute the alleged revocation, were competent. D i d .  

4. In  a proceeding for the probate of a will, on the margin of which was 
written an alleged revocation by the testator, where it  was admitted 
to be the testator's will unless i t  had been revoked by the words 
written on its margin, declarations by the testator as  to how he 
was going to leave his property, made before the date of the alleged 
revocation, were not competent. Ibid.  

5. The declarations of the testator may not be received to explain, change 
or add to a written will, nor can it  be revoked by parol. Ib id .  

6. While i t  was erroneous for counsel for the propounder of a will, in his 
argument, to show the alleged revocatory words on the margin of 
the will to the jury and point out differences in the formation of 
letters, etc., between the signature on the margin and the signature 
to the will, i t  d.oes not constitute reversible error where the con- 
testant failed to call the Court's attention to it and took no exception 
a t  the time. Ibid.  

7. In  a proceeding for the probate of a will, on the margin of which was 
written an alleged revocation, after the propounder offered the will 
and proved its due execution, the burden of proving that  the will 
had been legally revoked was upon the contestant. Ibid.  

8. Where the Court erroneously put upon the propounder of a will the 
burden of proving that  an alleged revocation of a will was not gen- 
uine, the contestant, a t  whose request it  was done, cannot complain. 
Ib id .  

9. In  a proceeding for the probate of a will, where the usual issue was sub- 
mitted to the jury, "Is the paper-writing propounded for probate, 
and every part thereof, the last will and testament of deceased?" to 
whicl  the jury answered, "Yes," the verdict was not ambiguous 
because the will bore on its margin a n  alleged revocation, as the 
marginal words were no part of the will. Ib id .  
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10. On an issue of devisavit vel non, i t  was not competent to  prove by a 
witness whose husband was one of the caveators and heirs a t  law of 
the testator, declarations of said testator offered for the purpose of 
showing undue influence, as  such witness had an interest in the 
real estate, dependent upon the result of the action which disqualified 
her under Revisal, sec. 1631 (Code, 590) .  Linebarger v. Linebarger, 
229. 

11. Upon a n  issue of devisavit vel non, declarations of the testator regarding 
the execution of his will indicating the state of his mind, etc., made 
contemporaneous with or so near thereto as  to fall within the prin- 
ciple of res gestle, are competent. Ibid. 

12. Upon an issue of devisavit vel non, declarations of the testator regarding 
the execution of the will, tending to show undue influence, made 
prior to the execution of the will, are competent. Ibid. 

13. Upon a n  issue of devisavit vel non, the declarations of a legatee regard- 
ing his ov?n conduct, for his own benefit, cannot be used against 
other legatees, as  they have not a joint interest. Ibid. 

14. I n  a proceeding for the probate of a will, where there is sufficient evi- 
dence as to undue influence by only one of the devisees, a special 
issue may be submitted directed to the validity of the  interest of 
such devisee. Ibid. 

15. Where a special issue is submitted directed to the undue influence exert- 
ed over the testator by one of the devisees, the declarations of the 
testator made prior to the execution of the will, coupled with those 
made by such devisee, are competent to be considered by the jury 
upon the issue thus presented. Ibid. 

16. Upon an issue of devisavit vel no%, declarations of the testator made 
prior to the execution of the will, a re  not sufficient to be submitted 
to  the jury to show undue influence, in the absence of evidence show. 
ing any acts of undue influence or any admissions thereof. Ibid. 

17. I n  passing upon the question as to whether the will was procured by 
undue influence, the age of the testator, his mental and physical con- 
dition, and other relevant facts may be considered by the jury. Ibid. 

18. Where in  a n  action of ejectment i t  appears that  the testator died in  
1857, and there was a n  attempted probate of his will a t  that time 
which was invalid because i t  did not comply with the law as it  then 
existed, the will, upon a second probate in 1906 in complianne with 
the requirements of Revisal, sec. 3127, clause 3, having been duly 
recorded, was properly admitted a s  evidence. Steadman v. Btead- 
man, 345. 

19. In  the absence of some statute to the contrary, there is no limit upon 
the time after a testator's death within which a will may be proven, 
and when duly proven i t  relates back to the death of ths  testator so 
as  to vest title from that  date as  between the parties who claim 
under it. Ibid. 

20. I n  a n  action of ejectment. a ~ a r t v  who claims under a deed from a 
devisee in a wiil cannot qu&tiin the validity of the probate of the 
will. Ibid. 

21. In  a n  action of ejectment, the declarations of defendant's grantor while 
i n  possession of the property to the effect that she held under the 
will of her father, are competent as  characterizing and accompanying 
the possession of the declarant. Ibid. 
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22. Where a will provided, "It is my will that  my eldest daughter, Susannah, 
and my son James shall have a certain tract of land lying on the 
waters of Dill's Creek, to be equally divided in value between them; 
and then also one other tract lying on the waters of Jarrett's Creek. 

. It is my will that  my son John and daughters Mary and Margaret 
be equal sharers in said tract of land during their natural life": 
Held .  that  all of the devisees being dead, the heirs a t  law of James 
and Susannah are the owners of the entire interest in the second or 
Jarrett tract, and the Court erred in  holding that the testator died 
intestate as  to this tract after a life-interest therein to his children. 
Ib id .  3 


