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CASES 

ARGUED AND DETERMIXED IN THE 

SUPREME COURT 

NORTH CAROLINA 

SPRING TERM. 1907 

J. H. D A R D E S  v. ATLANTIC COAST L I N E  RAILROAD COMPANY. 

(Filed 19 February, 1907.) 

1. Negligence-Notices i n  Car-"Invitation" t o  Plat form. 

I t  is not negligence on the part of a passenger on a railroad car  herein 
is posted notices reading, "Passengers will not occupy the platform while 
the train is in motion," to leare his seat and go upon the platform of the 
car for the purpose of getting off a t  his destination, when the train had 
slowed down almost to a complete stop, and "All off !" had been called 
out by the conductor. 

2. Prox imate  Cause-Duty of Brakeman t o  A l i gh t i ng  Passenger. 

T h e n  the brakeman on the train saw, or could have seen, a passenger 
in the act of alighting from the car of a slowly moving train a t  his desti- 
nation. and signaled the engineer to "go ahead," and in consequence of 
n7hich the passenger m7as injured by the sudden jerking fern-al-d of the 
train, the proximate cause of the injury was the negligence of the brake- 
man. 

3. Du ty  o f  Brakeman t o  A l i gh t i ng  Passenger. 
When a brakeman on a train saw a passenger alighting from a car a t  

his destination, i t  was his duty to see that  the passenger had already 
descended to the ground before signalling the engineer to "go ahead." 

ACTION, tr ied before Seal ,  J., a n d  a jury, a t  August  Term, 1906, of 
HALIFAX. 

T h i s  act ion mas brought  t o  recover damages f o r  a n  i n j u r y  re- ( 2 ) 
ceived bg the  plaintiff while al ight ing f r o m  defendant 's t ra in.  

T h e  plaintiff testified t h a t  he boarded t h e  t r a i n  a t  Scotland Neck, 
a n d  h a d  a ticket f o r  Springhill ,  h i s  destination. . T h e  conductor took 
u p  t h e  ticket a n d  informed t h e  brakeman t h a t  h e  h a d  a passenger f o r  
Springhi l l .  T h e  signal blew f o r  the  station of Springhi l l  a n d  t h e  
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train slowed up and almost came to a stop. Some one called, "All off 
for Springhill!" and he got up from his seat near the door and stepped 
out upon the platform. I t  was a very dark night, and whilc he was in  
the act of getting off the car steps to the ground the brakeman, standing 
near, threw up his lantern and called, "All off for Springhill!" The 
engineer opened his throitle and the train jerked off. 

I t  was in  evidence by defendant's witness that there were three 
notices posted up i n  the car, one on each side and one a t  the door, read- 
ing: "Passengers will not occupy the platform while the train is in 
motion." There was also evidence in  contradiction of the plaintiff's 
testimony as to the speed of the train at  the timc in  question, and that 
the onc who first called the station of Springhill was the conductor. 

Appeal by defendant. 

Daniel, Travis di Kitchin for plainti f .  
Day, Bell & Dunn and Murray Allen for defendant. 

BROWN, J. We have examined with care cach of the exceptions set 
out in  the record, and think they are without merit, but do not deem i t  
necessary to notice them seriatim. The argument, as well as brief, of 
the learned counscl for the defendant was largely devoted to an attempt 
to show that the recent case of Shaw v. E. R., 143 N. C., 312, is a con- 
trolling authority as to this cam. We arc of opinion that there is a 

marked difference between the two. 

( 3 ) I n  Shaw's case i t  was not intended to absolve the company 
from liability for the negligent act of its servant or to overrule 

the principle laid down i n  IIodges v. B. B., 120 N. C., 555;  Cable v. 
l?. R., 122 N. C., 892; Watkins v.  R. R., 116 N. C., 961, and similar 
cases. Thc Court, not intending to ovcrrulc its decisions i n  the above 

' cited cases and many othcrs of like import, was careful to distinguish 
the Shaw case by observing, "Nor did she go out (on the platform) at  
the invitation of the defendant's agent," and further on by adding, 
"There is no suggestion that the coizductor was upon the platform and 
no cvidencc that tho plaintiff was invited to go there preparatory to 
leaving the train." 

I n  the case a t  bar the evidence of the plaintiff tended to prove that 
he boarded the defendant's mixed train at  Scotland Neck for Spring- 
hill; that the conductor, when he took up his ticket, told the brakeman 
to stop a t  Springhill; that when the train had almost come to a com- 
plete stop, the plaintiff got up from his seat preparatory to getting off; 
that some one called out, "A11 off for Springhill!" That he went out 
on the platform and started to get off. The plaintiff further says: 
"Just as I was in  the act of stepping off, one foot on the bottom stcp 
and the other ready to put to the ground, the brakeman threw up his 
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lantern ( i t  was dark) and halloed, ',411 off for Springhill!' The engi- 
neer opened his throttle and the train jerked off. H e  pulled i t  sud- 
denly and threw me on the ground. I t  bruised and sprained my foot, 
and I have been suffering from i t  ever since." The plaintiff further 
testified that throwing up the lantern is a signal for going ahead, and 
that a t  the time he undertook to alight, the train had "almost come to 
a stop." 

I t  is useless to discuss the alleged negligence of the plaintiff in  at- 
tempting to alight from a moving train, for, if his evidence is to be 
believed, the proximate cause of his injury in being thrown to the 
ground was the premature signaling to the engineer by the brake- 
man to "go ahead." Had  i t  not been for the brakeman's negli- ( 4 ) 
gence, the plaintiff would doubtless have stepped safely to the 
ground. The brakeman knew that the plaintiff was to get off a t  Spring- 
hill, for the conductor had told him so. The brakeman had called out, 
"All off for Springhill !" and was at  the steps, or near them, and could 
easily have seen the position of the plaintiff as he was alighting. The 
brakeman's carelessness and haste to "go ahead" was the palpable cause 
of the plaintiff's fall. I t  was his duty to see that his passenger had 
descended from the steps to the ground before signaling the engineer. 

Affirmed. 

Cited: Smi th  v. R. R., 147 N. C., 452; Kearney v. R. R., 158 N. C., 
528, 534, 549, 555; Thorp v. Traction Co., 159 N.  C., 35, 37. 

MOSELLA KELLY v. LEFAIVER & CO. 

(Filed 19 February, 1907.) 

Process-Agency for Receiving and Collecting Money-Insufficiency. 
When a person is not acting for a corporation in the course of its busi- 

ness or closing it out, or in making a general disposition of its property 
after it has ceased to do business, but is simply acting as a caretaker 
as a matter of friendship, without compensation, he is not an agent of 
such company for receiving and paying out moneys upon whom process 
may be served under section 440, Revisal of 1905, though he may have 
sold and received pay for one or two articles and applied the proceeds in 
payment of the corporation's watchman.. 

MOTION to dismiss an action for lack of service of process, heard be- 
fore McNeill, J., at December Term, 1906, of BEAUFORT. 

On summons duly issued, the sheriff made return: "Received 27 
September, 1905. Served 27 September, 1905. Lefaiver & Go. not to 
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be found in  this county. Served on George Leach, by leaving a copy 
and reading the suninions to him, who is in  charge of the property." 

On affidavits submitted, the court found the pertinent facts to 
( 5 ) be as follows: "A summons was issued and attachment proceed- 

, ings had, as appears in  the record, which said summons and 
attachment proceedings are made a part of these findings. The defend- 
ant was a foreign corporation at  the time of the issuing of the writ 
herein, and owned a sawmill plant in  the western part of the city of 
Washington, but not then being operated; that George T. Leach was 
manager of a lumber company known as the Eureka Company, and was 
about 100 yards distant from plant of defendant corporation, and Leach 
procured a watchman for defendant for their plant; that defendant had 
left one tank of lubricating oil of the value of $4.50 and gasoline of the 
value of $2.50; that this was on hand when plant stopped operating and 
was for the use of the plant, and Leach sold same for $7 and applied it 
in  payment of the watchman's services, and for this the defendant sent 
Leach money to pay watching services, and he paid the watchman for 
his services and for taking down machinery or part of machinery; he 
paid some workmen on one occasion $10; that Leach got no salary nor 
was to get any, but his duty was to look after the property as an act of 
friendship, and there being no other transaction than the above when 
Leach received and paid out money on account of defendants. This 
was all the evidence offered by defendant's counsel in  the case; that 
Leach paid salary to watchman, and, except $10 to other parties, money' 
was paid only to the watchman for his services." 

On these facts the action was dismissed for want of service of process, 
and plaintiff excepted and appealed. 

W. C. Rodrnan for plaintiff. 
Ward & Grimes f o r  defendant. 

HOKE, J., after staling the case: Our statute on this question (Re- 
visal, sec. 440) provides, among other things, that service of summons 

on a corporation may be made by delivering a copy thereof to a 
( 6 ) local agent of the company; and enacts further, "That any per- 

son receiving or collecting moneys in  this State, for or on behalf 
of any corporation of this or any other State or government shall be 
deemed a local agent for the purpose of this section." And the sole 
question presented is whether. George T. Leach was an agent, within 
the meaning of the statute, on whom service of process against defend- 
ant company could be properly made. 

I t  will be noted that the person in  question was not an agent in  the 
course of the company's business while i t  was being operated, nor in 
closing out said business, nor in making general dispmition of the com- 
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I 
pany's property after it had ceased to do business. I n  fact, he was not 
an  agent of the 'company at all, nor even an employee in the ordinary 
acceptation of the term, but simply a caretaker-acting, as found by 
the court, out of friendship and without salary or any pecuniary recom- 
pense. True, he sold out one tank of lubricating oil for $4.50 and also 
sold $2.50 worth of gasoline, which he applied in  payment of the n-atch- 
man's services; but me are clearly of opinion that this single instance 
of handling money could by no reasonable interpretation be considered 
the "receiving or collecting moneys for or on behalf of the corporation" 
within the meaning of the statute referred to. 

This view finds snpport in  the case of Noore  v. Bank, 92 N. C., 590, 
and in  no way conflicts with Coplund c. Te leg~aph  Po., 136 37. C., 11, 
cited and relied upon by counsel for plaintiff. In the Copland case the 
person on whom process was served was beyond question the local agent 
of the company. H e  mas in  sole charge of the company's property a t  
the point, and in  control of its business, and had "received messages 
from ships at  sea for pay," though "the office had not yet been opened 
up for general business." And the Court held that in such case i t  mas 
not necessary that the person on whom service should be made 
should have actually received money on behalf of the company ( 7 ) 
to constitute him a local agent within the meaning of the act, if 
the facts otherwise showed that he was such local agent. For methods 
of service when a company had ceased to do business and no officer or 
local agent can be found on whom process can be served, see Revisal, 
secs. 1243 and 1448. 

In  the present case, me think his Honor was correct in  holding that 
there had been no legal service of process, and the judgment dismissing 
the action for want of service is 

Affirmed. 
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M. L. COGGINS v. B T N A  INSURANCE COMPANY. 

(Filed 19 February, 1W7.) 

i .  Fire Insurance Policies-Validity of "Iron-safe Clause!' 
The limitation of liability c ~ f  a fire insurance company containcd in the 

"iron-safe clause" is reasonable and valid. 

2: Producing a General Statement of Values Not a Compliance. 

I t  is not a compliance by the insured with his contract to produce s 
complete itemized inrentory of stock on hand for him to produce a gen- 
eral statement of aggregate values; and such alone bdng no compliance, 
the question of substantial conipliance does not arise. 

3. What Inventory Must Show. 

An inventory must show "a detailed and itemized enumeration of the 
articles composing the stock, and value of each," so that it may appear 
that the articles are embraced by the contract of insurance, and that the 
price of each, and the sum total, are reasonable. 

4. Premium Entire, Separate Risks Identified. 

When the amount of insurance under the policy is specifically appor- 
tioued to the huilding and the gootls therein contained in fixed amounts 
as to each, and the premium is entire and the risks substantially identical, 
the obligation of the irlsurer is single, and the insured cannot recover as 
to  either when he fails to produce the books and inventory required by his 
contract of insurance. 

( 8 ) ACTION to recover on a policy of insurance, tried before Mc- - 
Xei l l ,  J., and a jury, at  May Term, 1906, of JACKSON. 

There was evidence tending to show that plaintiff, having conlducted 
for several years a general mercantile business a t  Fernhurst, Jackson 
County, N. C., in May, 1904, established a subsidiary business a t  Eras- 
tus, N. C., 2 miles distant from the other store, and conducted same till 
the loss hereafter referred to. This second enterprise was carried on 
i n  a small storehouse, 18 by 25 feet, and a side room, 7 by 25 feet, mak- 
ing the entire floor space 25 by 25, the house being valued by estimate 
a t  $300. 

I n  January, 1905, the plaintiff procured a policy of insurance in  de- 
fendant company on the structure at  Erastus, N. C., and the merchan- 
dise therein contained, consisting principally of groceries, boots and 
shoes, and clothing; the amount of insurance on the store being fixed 
in  the policy a t  $200 and that on the goods a t  $1,500. 

On the night of 17 April, 1905, the storehouse a t  Erastus and all the 
goods therein contained was destroyed by fire, and defendant company, 
having failed and refused to pay the inwrance, the plaintiff (claiming 
that his loss by reason of destruction of store was $300 and that the 
goods destroyed at the time amounted to $2,100) instituted the present 
action to recover the amount due on the policy. 

6 
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At the close of plaintiff's testimony, on motion of defendant, the 
action was dismissed as on judgment of nonsuit, and plaintiff excepted 
and appealed. 

. Walter E. Moore, Shepherd & Shepherd, and Coleman C. Cowan for 
plaintiff. 

Merrich & Barnard and King,  SpaZding & Little for defendant. 

HOKE, 5. Defendant resists recovery in this case by reason of alleged 
breach of certain stipulations of the policy comprehended under 
the general term, "the iron-safe clause." These stipulations; as ( 9 ) 
contained in the present policy, are as follows: 

policy, one shall be taken in detail within thirty days of issuance of 
this policy, or this policy shall be null and void from such date, and 
upon demand of the assured the unearned premium from such date 
shall be returned. 

"2. The assured will keep a set of books which shall clearly and 
plainly present a complete record of business transacted, including all 
purchases, sales and shipments, both for cash and credit, from date of 
inventory as provided for in first section of this clause, and during the 
continuance of this policy. 

"3. The assured will keep such books and inventory, and also the last 
preceding inventory, if such has been taken, securely locked in a fire- 
proof safe at night, and at all times when the building mentioned in 
this policy is not actually open for business; or, failing in this, the 
assured will keep such books and inventories in some place not exposed 
to a fire which would destroy the aforesaid building. 

"In the event of failure to produce such set of books and inventories 
for the inspection of this company, this policy shall become null and 
void, and such failure shall constitute a perpetual bar to any recovery 
thereon." 

And the breach assigned is for violation of the first and second items 
of the clause, to wit, that the insured made no inventory and kept no 
books as required by these provisions of the contract. 

This "iron-safe clause," frequently attached to policies of insurance, 
has been very generally upheld by the courts as a reasonable contract 
limitation on the risk which should be properly borne by the company. 
Knight v. Insurance Co., 111 Ga., 122; Sowers v. Insurance Co., 
113 Iowa, 551; Lozano v. Instrance Co., 78 Fed., 278; Insur- ( 10 ) 
ance Co. v. Kearney, 98 Fed., 314. 

7 

"1. The assured will take a complete itemized inventory of stock on 
hand at least once in each calendar year, and unless such inventory has 
been taken within twelve calendar months prior to the date of this 

- 
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COGGINS v. 1 ~ s u ~ ~ n . c ~  Co. 

These decisions and the reasons given to support them are, we think, 
w ~ l l  considered, and the c laus~,  therefore, when properly made a part 
of the contract of insurancc, will be adjudged with us a valid and biud- 
inq stipulation. - A 

I n  the two cases before this Court where the question has becn raised. 
8 ~ a y  v. Insurance- Go., 139 N.  C., 390, and Parker v. Insumnce Co., 
143 N .  C., 339, and in  which recovery by the plaintiff was sustained, 
the fire occurred within thirty days from the date of the policy, and by 
the express terms of the contract the provision know11 as the iron-safe 
clause, while incorporated in  the policy, had not become effective, 

I n  construing this clause, the better considered authorities seem to - 
be to the effect that i t  should receive a reasonable intervretation. and 
that only a substantial compliance should be required. Brown v. In- 
surance Go., 89 Texas, 591 ; Insurance Co. v. Remedo,  94 Texas, 367; 
Insurance Co. v. Bedding ,  68 Fed., 708; Insurance Go. v. Iiearney, 94 
Fed., 314; s. c., 380 U. S., 132. There are dccisions, however, which 
hold that a literal compliance should be exacted. But whatever may 
be thc correct rule, there has been no compliance in the present case. 

The plaintiff, giving evidence in  his own behalf (and his was the only 
oral testimony produced a t  the trial), testified as follows: "The de- 
fendant's agent asked me in  regard to an inventory, and I said to him 
I did not have an inventory; that I only took an assay of the goods 
about once a year. H e  then asked me if I had any inventory of my 
stock here at  home, and I told him no.,' (Record, p. 17.) And again, 
on pages 21 and 22, plaintiff testified further as follows: "Yes, I had 
another store. The two stores were 2 miles-may be a little further- 

apart. I have been running the other store about six or seven 
( 1'1 ) years. The first stock in the new store was made partly out of 

the old store; the goods were i n  boxes and were just carried to 
the other store. I had moved these goods there in May, 1904. They 
had been i n  my other store and had not been there but just a little bit. 
They consisted of dry goods, clothing, hardware, tinware, groceries, and 
shoes, I never separated those bills. There were also some drugs-just 
a general line. No, I never kept any books of the Erastus store. Just a 
memorandum. I have the sale-books. I have the memoraildurn of the 
books kept. I just tore the leaves out of the book and have them there 
in  my vcst pocket. Here are the crcdit accounts." 

Plaintiff's counscl endeavored to supply the data which would fur- 
nish an approximate estimate of the amount of goods by offering as ex- 
hibits certain invoices of goods which plaintiff had sent from the prin- 
cipal store to the store at  Erastus, and of some which he had purchased 
for the latter store after the enterprise was under way. A part  of these 
invoices were burned in  the store, but other and much the greater part 
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COGGIKS v. INSURAKCE Co. 

had, i t  seems, been copied onto two or three leax-es of the ledger of the 
home store. But these invoices and the entries made from them do not 
all anlount to an inventory of the goods. They are simply a general 
statement of the aggregate value of goods sent by plaintiff from one 
store to the other, and frequently the kind of goods is altogether omitted. 
Thus, the anlount of bills of goods taken from Fernhurst store to Eras- 
tus store : 

KO. 1. Shoes ................................. $377.45 
No. 2. Dry goods ............................ 239.86 
Ko. 3. Nixed bills ........................... 83.29 

etc., showing five others, termed mixed bills. Then three "bills for 
suits" ; then bill for shoes, aggregating $1,342.34. 

I n  Roberts v. Insurance Co., 1 9  Tex. Civ. App., 344, an  inven- ( 1 2  ) 
tory is defined to be "A detailed and itemized enumeration of 
the articles composing the stock, with the ealue of each." And other 
decisions and law books generally give substantially a similar definition. 
Insurance Co. v. Knight ,  supra;  Insurance Co. v.  Calhoun, 28 Texas 
Civ. App., 338; Insurance Go. v. Kernendo, 94 Texas, 367; Black's Law 
Dict., 643. 

I n  Kernendo's case, supra, Brown,  J., delivering the opinion, stated 
the object and purpose of inventory as follows: "The object of having 
an  inventory made was not to ascertain the gross value of the property 
insured, but to ascertain the different articles that went to make up the 
stock in  order that the insurance company might test the correctness of 
the claim in  two respects: (1) whether the articles of which the stock 
was composed all belonged to the class of goods covered by the policies; 
(2 )  whether the valuations attached to the different items, and which 
went to make up the total sum expressed, was reasonable." Speaking 
further on this subject-and the comment is appropriate to the facts 
before us-the judge said: "If the assured had furnished everything 
from which the information contracted for could be with reasonable 
certainty ascertained, then the question of substantial compliance would 

- -- -- - - 

be before the court; but where there is no comjTiZZie what=erTthere 
can be no question of substantial compliance." And so i t  is here. 

There has never been any inventory taken of the goods comprising 
the stock of this Erastus store, the o m  covered by the policy. There is 
not now and has never been any data from which such an inventory 
could be reasonably approximated. 

The plaintiff, himself, testifying to this question, very correctly and 
properly said: "No, I do not know how much hardware, groceries, and 
shoes I had. I never separated these bills. There were also some drugs 

9 
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( 13 ) -just a general line." The court was right, therefore, i n  hold- 
ing that on the cvidence of plaintiff there had been a breach of 

the first stipulation in  the iron-safe clause. 
Plaintiff then takes the position that while this ruling would prevent 

a recovcry for the loss of the goods, he should still be allowed to recover 
for the loss of the storehouse, inasmuch as thc policy placed a definite 
and distinct portion of the insurance on the building. But we cannot 
so interpret the contract. True, the amount of the insurance is appor- 
tioned, a definite sum being specified for the building and another for 
the goods. I t  is also true that the stipulations of the iron-safe cla~tse 
are more especially addressed to the insurancc of the goods; but the 
premium on the policy is cntirc; the concluding stipulation is to the 
effect that if the insured fails to nroduce the sct of books and inven- 
tories as required by the contract, the policy shall become null and 
void, and the "failure shall constitute a perpetual bar to any recovery 
thereon"; and, furthermore, the goods are insured "while they are con- 
tained in  the storehouse, and not elsewhere"; thus making the risk on 
the goods and on the building substantially identical. 

According to the evidence, the goods wcre placed in a small frame 
structure 25 by 25 feet, not worth over $300, where the destruction of 
the one would almost of a certainty involve the destruction of the othcr; 
and the physical hazard of the risk and the moral hazard, as affected 
by these stipulations in  question, were one and the samc. I n  such case 
we are clearly of the opinion that the contract is not divisible, and that 
a breach of the stipulation will go to the entire measure of the obliga- 
tion. 

Wc are aware that there is much conflict among the decisions on poli- 
cies of this character, where separate amounts are named on different 
items or kinds of property and the premium is one arid entire. Many 

of the decisions are to the effect that whenever the premium is 
( 14 ) entire and undivided, the obligation is likewise indivisible, and 

that a breach of a stipulation when i t  so provides will bar any 
and all recovcry in  case of loss. 

This was so hcld in  the well considered case of Knight v. Insurance 
Co., 111 Ga., supra, and in  which many authorities are cited. There 
are cases to the contrary, as in  Miller v. Insurance Co., 14 Okla., 81, 
s. c., 65 L. B. A., 173, cited by plaintiff's counsel, in  which a recovery 
for the building was sustained, notwithstanding there had been a breach 
of the iron-safe clause established; the clause being expressed in  the 
cxact language of the one contained in this policy; and quite a number 
of cases are cited as supporting authority. 

Without going into any extended review of these different decisions, 
we are of opinion that the great weight of authority, as well as the bet- 
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ter reason, establishes the position that when to the fact that the pre- 
mium is entire there is added the fact of identity of risk, the obligation 
is single, and on breach of the stipulation all recovery is barred. 

This question of identity of risk being held the determinative factor 
i n  policies of this kind, where the amounts are separate and the pre- 
miums entire, is very well treated in  a note to Wright v. Insurance CO., 
19 L. R. A., 211, the case being taken from 12 Mont., 474, where a num- 
ber of decisions on this subject are considered and reviewed. 

There are cases i n  our own Court where this identity of risk has been 
made a controlling feature in the decision. Cuthbertson v. Insurance 
Co., 96 N. C., 480; Biggs v. Insurance Go., 88 N. C., 141. I n  this last 
case, Ruflin, J., for the Court, said: "But i t  is not necessary that we 
should further advert to them or attempt to reconcile them, for accord- 
ing to no one of them is there a doubt but that i n  a case like ours, in 
which the property insured consists of a single storehouse and 
the goods kept therein, a breach as to part will work a forfeiture ( 15 ) 
as to the whole. I n  such case i t  is impossible to introduce any 
new element of carelessness by lessening the interest of the owner in  
one species of the property, so as to increase the risk thereof, without 
a t  the same time adding to the hazard of the other. Every risk that 
can attend the one must attend the other, and consequently the same 
rule must apply to both." 

We hold that on the entire evidence no recovery could be had, and 
the action mas properly dismissed. 

Affirmed. 

Cited: Mdntosh v. Insurance Co., 152 N. C., 53; Arnold v. Insur- 
ance Co., ib., 236. 

A. T. N E W ~ O M E  v. Q. T. BUNCH. 

(Filed 19 February, 1907.) 

Parent and Child-Custody of Child-Habeas Corpus-Revisal, Secs. 180 and 
181. 

Where a child then less than one year old had been placed by its father 
in the custody of its grandparents, with whom it had lived about eight 
years and the father now claims the right of custody, and the court 
found as facts that he had not abandoned the child; that there was no 
objection to him as a proper custodian, and that the interests of the 
child will not be prejudiced by giving him the custody of i t :  Held, that 
this Court, on appeal, will not disturb an order made by the court below, 
in the exercise of its sound discretion, that the child be restored by the 
grandparents to the father, it being proper under the facts and circum- 
starlees of the case and under Revisal, sees. 180 and 181. 

11 
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DEFEKDANT'S APPEAL, in  habeas c o ~ p u s  proceedings, from the order 
of W'arcl, J., rendered 3 January, 1906, in C;rowax, granting plaintiff 
ccstody of his minor child. 

X .  Y .  Gulley and ST'. X. Pricott for p7aintif 
ST. M.  Bond for de fendan t .  

( 16 ) WALKFR, J. This case was before us at  the last term, and mill 
be found reported in  142 N. C., a t  page 19, ~ i ~ h e ~ e  the facts not 

herein mentioned are stated. We there directed certain additional find- 
ings to be made. His  Honor has found, i n  compliance with our order, 
that the child was not abandoned by its father (the petitioner) to its 
grandparents (the respondents), and that the interests and welfare of 
the child will not be materially prejudiced by its restoration to the peti- 
tioner. 

The father is, in  the first instance, entitled to the custody of his child. 
But this rule of the common lam has more recently been relaxed, and i t  
has been said that where the custody of children is the subject of dis- 
pute between different claimants, the legal rights of parents and guard- 
ians will be respected by the courts as being founded in nature and wis- 
dom, and essential to the virtue and happiness of society; still, the wel- 
fare of the infants themselves is the polar star by which the courts are 
to be guided to a right conclusion, and, therefore, they may, within cer- 
tain limits, exercise a sound discretion for the benefit of the child, and 
in  some cases will order i t  into the custody of a third person for good 
and sufficient reasons. I n  re Lewis ,  88 N. C., 31; Hurd on Habeas 
Corpus, 528 and 529; Tyler on Infancy, 276 and 2 7 7 ;  Schouler on 
Domestic Relations, see. 428; 2 Kent's Corn., 205. But as a general 
rule, and at  the common law, the father has the paramount right to the 
control and custody of his children, as against the world; this right 
springing necessarily from and being incident to the father's duty to 
provide for their protection, maintenance, and education. 21  A. and E. 
Enc., 1036; 1 Blackstone (Sharswood), 452, and note 10, where the 
authorities are collected. This right of the father continues to exist 
until the child is enfranchised by arriving at  years of discretion, "when 
the empire of the father gives place to the empire of reason." 1 Blk., 

453. I t  appears in  this case that the child is under 10 years of 
( 17 ) age, and that the petitioner and the respondents are equally quali- 

fied in  every respect as fit and proper persons with whom to in- 
trust the care and custody of the child; and, further, it is found as a 
fact that the father has in no way surrendered his natural and pre- 
ferred right to such custody. Under these circumstances, n7e are un- 
able to see why the petitioner is not entitled to have the custody of the 

12 
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child awarded to him, as was done by the order of the court below. I t  
would seem that the case comes directly and clearly within the decision 
of this Court in  Latham v. Ellis, 116 N.  C., 30, if i t  is not also sub- 
stantially covered by the provisions of Revisal, secs. 180 and 181. See, 
also, Musgrove v. Kornegay, 52 N. C., 71; Hai-ris v. Harris, 115 N. C., 
587; Ashby v. Page, 106 N .  C., 328; I n  re Lewis, 88 N.  C., 31; Thomp- 
son v. Thompson, 72 N.  C., 32, where the law in  regard to the father's 
right of custody in  respect to his child is discussed by the Court in  its 
different phases as presented by the facts of those cases. 

There is no legal duty or obligation resting upon the grandfather to 
support and educate his grandchild, whereas the father does rest under 
such an  obligation. This fact should have some weight with the court 
i n  deciding a controversy between them as to the child's custody, apart 
from the natural claim the father has to the first consideration, as the 
death of the grandparent or his refusal longer to care for the child might 
leave the latter without any natural guardian or protector and result in 
his becoming a charge upon the community. 

While the court, in  the exercise of a sound discretion, may order the 

facts and circumstances justify such a disposition of the child, we do not 
think that any such case is presented in  this record as should i n d u c ~  ua 
to adopt that course and except this case from the general rule. The 
father has done nothing by which he has incurred a forfeiture of 
his right to the custody of his offspring. There is no room for ( 18 ) 
the exercise even of a sound discretion in  favor of the grand- 
parents who now have possession of the child. Speaking for himself, 
and not committing the Court to his view, the writer of this opinion 
would hesitate to remove the child from its present custody, if the law 
were more elastic, and we were vested with a larger discretion than is 
given by the law. We must follow the precedents and the general prirl- 
ciples of justice established by them, though the result may be contrary 
to what we map consider as the real merits of the particular case, and 
though by the facts, even as found by the court, our sympathies may be 
enlisted in  behalf of the grandparents. The insistence upon his strict 
right under the circumstances may not be very creditable to the peti- 
tioner, yet the law is inexorable i n  such a case, and cannot be made to 
yield in  deference to a mere sentiment or to a tender regard for the feel- 
ings of one of the parties; nor are we permitted to exercise an arbitrary 
discretion. 

No error. 

Cited: I n  re Turner, 151 N.  C., 477; In  re Jones, 153 N.  C., 315, 
317; Littleton v. Haar, 158 N .  C., 568; Howell v. Solomon, 167 N.  C., 
590; In  re Fain, 172 N .  C., 791, 792, 794. 

13 
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C'HARLES E. SNIPES v. NORFOLK AND SOUTHERN RAILROAD 
COMPANY. 

(Filed 19 E'ebruary, 1907.) 

1. Street Railways-Relation of Passenger-His Right. 
A person who has appropriately indicated his desire to become a pas- 

senger on a street car, whatever his destination, and who in good faith 
is in the act of boarding it when stationary at  its regular stopping place, 
is entitled to all the rights of a passenger, and such person is not bound 
to prepare for, or anticipate, a sudden starting of the car. 

2. Care Required of Conductor. 
The conductor of a street car is not excused by his failure to observe 

that all passengers are not safely on board, and by his not seeing an 
intended passenger in the act of boarding, before giving the signal to 
start. 

3. Exceptions-Record-Brief. 
Exceptions noted of record and generally referred to in the brief as 

being relied on, without specifying the contention of error, will not be 
considered. 

( 19 ) ACTION, tried before Neal J., and a jury, November Term, 
1906, of HALIFAX. The defendant demurred ore tenus to the 

&omplaint. Demurrer overruled, and defendant excepted. 
Plaintiff alleged that on 1 October, 1905, while he was i n  the act of 

boarding defendant's trolley car, a t  Virginia Beach, i n  the State of Vir- 
ginia, the employees in  charge of the car, without notice or warning, 
suddenly started the car, jerking plaintiff down; that he was thrown 
under the moving car and injured, whereby i t  became necessary to 
amputate his arm. Defendant denied that plaintiff, at  the time of the 
injury, was a passenger. I t  also denied any negligence, and alleged that 
plaintiff by his own negligence contributed to the injury. The usual 
and appropriate issues were submitted to the jury. From a verdict and 
judgment, for plaintiff, defendant appealed. The exceptions are set out 
i n  the opinion. . 

Daniel, Travis & Kitchin for plaintiff. 
Day, Bell & Dunn, Murray Allen and Aycock & Daniels for defend- 

ants. 

CONNOR, J., after stating the case: There was testimony tending to 
show that on the day upon which the plaintiff was injured, he, together 
with two companions, were at  Virginia Beach, and desired to return to 
Norfolk over defendant's road. They passed the depot and took seats 
i n  a car on the side-track, remaining there some twenty minutes. When 
the car came in from Norfolk going to Twenty-fourth Street Station, i t  

14 
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stopped at Seventeenth Street Station to permit passengers to alight and 
get on, remaining there two or three minutes. While plaintiff was on 
the car on the side-track, the other car, with a trailer, ran up 
between him and the depot. One of his companions asked the ( 20 ) 
motorman which car was going to Norfolk first, and was told 
"This one7); he passed in front of it, and when he was on the side, being 
an open summer car, with step extending entire length, and had gone 
two-thirds its distance, took hold of the upright with his right hand and 
put his foot on the step to board the car, when i t  suddenly started, 
throwing plaintiff off and jerking him around so that his arm caught 
under the car, etc. 

The defendant's contention, that at the time of the injury plaintiff 
was not a passenger, and that, therefore, defendant owed him no duty, 
is presented by appropriate motions, followed by requests for instruc- 
tion. I t  appears that defendant's trolley is operated upon what is 
termed the Zone System, in the manner described by the witnesses. The 
defendant's testimony tended to show that the car which plaintiff at- 
tempted to board was not going in the direction of  orf folk; but to 
Twenty-fourth Street. I t  appears that persons desiring to go to Norfolk 
board the car at Seventeenth Street going to Twenty-fourth and return- 
ing by Seventeenth Street, their purpose being to avoid the crowd- 
securing seats at  Twenty-fourth Street. I t  was in evidence that on the 
day of the accident several persons did so. 

The defendant's counsel earnestly contend that as plaintiff intended 
going to Norfolk, the car which he attempted to board not heading in 
that direction, he was not at the time of his injury a passenger. The 
relative rights and duties of persons who are either on or in the act of 
boarding a street car, and the employees of the company, have been so 
recently and clearly discussed and stated by this Court in Clark v. Trac- 
tion Co., 138 N. c:, 77, in which Mr. ~ u s t i c e  Brown cites the authorities 
and draws the conclusions therefrom, that we do not deem i t  necessary 
to do more than refer to the opinion, and apply the law to the facts of 
this case. His Honor instructed the jury: "Whenever a person 
goes to the usual stopping station of a street railway, intending ( 21  ) 
in good faith to take passage, and informs the motorman or con- 
ductor, by either word or signal, that he wants passage, or if the car is 
standing still, and he indicates by his movements in  very close proximity 
to the car, near enough to touch it, that he is trying to board the car, 
then he becomes entitled to all the rights of a passenger, even before he 
secures a seat, and the conductor should give him the rights of a passen- 
ger. I t  is the duty of a street car conductor to know when he starts his 
car that no person attempting to embark is, at that moment, with one 
foot on the platform and the other on the ground and with his hand on 
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the railing, in  the act of getting on board, or is otherwise in  a position of 
danger. I t  is the duty of the conductor, before giving signal to start, 
to look around and see that all passengers to take passage a t  that place 
are safely on board; and failure to do so is not excused by the fact that 
he does not see an intending passenger. The passenger has the right to 
rely upon the care and protection of the company's emplo:rees, and he i s  
not bound to prepare for or el-en anticipate a sudden and unexpected 
start of the car." To this instruction defendant excepts. We find no 
error in  the instruction. The measure of duty on the part of the defend- 
ant, laid down for the guidance of the jury, is in  strict accordance with 
the best considered authorities and with the reason of the thing. His  
Honor followed this instruction with a clear presentation of the defend- 
ant's contention, to which there is no exception. The "intending pas- 
senger" is not required to procure a ticket, nor is any provision usually 
made for his doing so. I t  is immaterial to the conductor, unless asked, 
n~hether he is taking the car going to his proposed destination. The 
stopping of the car at  the usual and appointed place is an invitation to 
all persons desiring to do so, to board it, and when he indicates his pur- 

pose in any appropriate may, the invitation is thereby accepted, 
( 22 ) establishing the relation of passenger and carrier, with all of its 

reciprocal rights and duties. His Honor correctly interpreted and 
applied the law. The jury found the facts, and unless there was error in  
other respects, the appeal cannot be sustained. 

The record contains thirty-nine exceptions. Nany of them are pointed 
to paragraphs of his Honor's statement of the contentions of the parties, 
containing no proposition of law. The brief, while in  the most general 
way suggests that they are relied upon, makes no suggestion that there 
is any error in either statement or the form of expression used. I t  is not 
very clear to us why exceptions of this character are put i n  the record. 
They do not contain any "question of law or legal inference," and are 
not, therefore, within the scope of our investigation. For failure to state 
a coiltention of the appellant, no exception will lie unless based upon a 
request to the judge to state such contention. For an unfair, prejudicial 
statement of a contention, an exception, if properly made, will be sus- 
tained. We find no suggestion of such error in  the record or the brief. 
While i t  is stated in  the brief that defendant relies unon a laree number " 
of exceptions referred to by number only, no error is pointed out or sug- 
gested otherwise than by the statement that they are relied upon and 
assigned for error. R e  do not think that the record in this respect con- 
forms to the rules of the Court. Rule 19  (2 ) .  I n  view of the rule that 
exceptions not relied upon in the brief will be deemed waived, i t  is unfair 
to appellee for the Court to consider exceptions grouped in  large num- 
bers without suggestion as to the alleged error complained of. 
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We have examined the entire record, and find no error. His  Honor's 
rulings i n  all respects conform to well-settled principles of law and pro- 
cedure. There was much controversy in  regard to the way in  which 
plaintiff was injured, every phase of which was submitted to the jury 
with appropriate instructions. They have, as i t  was their prov- 
ince to do, found the facts. ( 23 > 

The judgment must be 
Affirmed. 

GARRETT & GO. v. ISADORE BEAR. 

(Filed 19 February, 1907.) 

1. Corporation Residence. 
The residence of a corporation for the purpose of suing and being sued 

is where the governing power is exercised, and is fixed by the charter, 
without power on the part of the corporation to affect it by a change of 
its principal place of business. 

2. Removal Not a Matter of Right. 
When suit has been commenced by a corporation returnable to the 

county of its residence as fixed by its charter, the defendant cannot, as a 
matter of right, remove it to a different county of which the defendant is 
a citizen and resident, though the plaintiff may have moved its principal 
place of business to another State. 

3. Motion to Remove Made Too Late. 
A motion to remove a cause from one county in the State to another as 

a matter of right, when complaint has been filed, and time to file answer 
has expired, is made too late. 

4. Agreed Time Allowed for Answer. 
An agreement between counsel for time to file answer is an accept- 

ance of jurisdiction and a waiver of any right to remove. 

5. Motion to Remove, Where and When Made. 
A motion to remove a cause must be.made in the district and during 

term of court. 

6. Refusal of Motion to Remove Not Reviewable. 
Refusal of Superior Court judge to order removal of cause for con- 

venience of witnesses and in the interest of justice, is not reviewable in 
the Supreme Court. 

APPEAL by defendant from order of Neal, J., a t  December Term, 
1906, of HALIFAX, refusing defendant's motion to remove to NEW 
HANOVER. Relevant facts stated i n  the opinion of the Court. ( 24 ) 
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Daniel, Travis & Kitchin for plaintiffs. 
J .  D.  Bellamy, Rountree & Carr, Day, Bell & Dunn, and Xhepherd (e. 

Xhepherd for defendant. 

CLARK, C. J. This action was brought to Halifax Superior Court. 
The defendant, a resident of New Hanover County, asked for a removal 
to that county as a matter of right. The court found as facts : That the 
plaintiff was created a corporation under the laws of this State, with its 
home office in  the county of Halifax, where it still owns real and per- 
sonal property and does some business; that i t  keeps its stock-books and 
records of all directors' and stockholders' meetings there, and holds all 
such meetings in said county according to the provisions of the charter, 
and has always done so ; but in September, 1903, it removed its principal 
place of business and home office for transaction of business to Norfolk, 
Va. The court further found that the summons was issued 17 March, 
1906, returnable to June Term, 1906 (beginning 4 June) ; summons mas 
served 30 March and complaint filed 22 May; that at  the request of the 
defendant, the plaintiff consented that the defendant should h a ~ ~ e  till 
15 July to file answer, without prejudice to the plaintiff's right of trial 
at  August Term; that on 7 July the defendant sent to the judge in  
mcation a motion to remove to New H a n o ~ ~ e r ,  upon which he took no 
action; that at August Term, by consent, the defendant mas allowed to 
file answer, and the motion to remove was continued without prejudice 
to the next term, at  which the court held that the defendant was not 
entitled to remove as a matter of right, and refused to remove the case 
as a matter of discretion, and also refused to remove for convenience of 

witnesses, because no affidavit was filed. 
( 25 ) The residence of a corporation for the purposes of Federal 

jurisdiction is in the State creating it. Whether a corporation 
should be held a "citizen" of the State creating it, for the purpose of 
removal to the Federal court, has al-ways been questioned, and the oppo- 
site ruling has been and is productive of much evil, but seem3 settled. 
The plaintiff is a resident of North Carolina, and as between the coun- 
ties within the State, Revisal, sec. 422 (Laws 1903, ch. 806), is explicit: 
"For the purpose of suing and being sued, the principal place of business 
of a domestic corporation shall be its residence." The residence of the 
plaintiff is marked out by its charter, which requires its directors' and 
stockholders' meetings to be held in Halifax County. I n  En: parte Xcol- 
lenberger, 96 TJ. S., 377, Waite,  C. J., says: "-1 corporation cannot 
change its residence or its citizenship. I t  can have its Iegai home only 
a t  the place where it is located by or under the authority of its charter," 
adding that i t  may "transact business anywhere unless prohibited by its 
charter or excluded by local lamm" Welty on Assessments, p. 106, de- 
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fines the residence of a corporation as follows: "The residence or domi- 
cile of a corporation has been defined to be where the governing power 
of the corporation is exercised; where those meet in  council who have a 
right to control its affairs and prescribe what policy shall be pursued, 
and not where the labor is performed in executing the requirements of 
the corporation in  transacting its business." This is quoted and ap- 
proved in  Grundy v. Coal Co., 94 Tenn., 309. The action was therefore 
properly brought in  Halifax County, where the "plaintiff resided." 
Revisal, sec. 424. 

Even had i t  been otherwise, the motion to remove as a matter of right 
(and not for convenience of witness or to secure an impartial trial) 
came too late. I t  should have been made at  the return term "before 
time of answering expired," when complaint has been filed. Revisal, 
sec. 425; Riley v. Pelletier, 134 N .  C., 316. The agreement for 

' a n  extension of time till next term was, besides, of itself an ( 26 ) 
acceptance of jurisdiction and a waiver of any right to remove. 
Howard v. R. R., 122 N.  C., 952; Riley v.  Pelletier, supra. The same 
reasoning as to waiver of extension of time applies to removals to the 
Federal court and from one county to another. I n  Robel-ts v.  Connor, 
126 N. C., 45, there is nothing to the contrary; the Court holding that 
i t  was error to order the removal, added that i t  would be obiter to dis- 
cuss whether the motion had been made in  apt time. Kor  could the 
motion be made out of term or out of the district. Howard v.  R. R., 
supra. The refusal to remove for convenience of witnesses and in  the 
interest of justice is not reviewable. 

Affirmed. 

Cited: Robeson, v .  Lumber Co., 153 K. C., 122; Ford v. Lumber Co., 
156 N.  C., 352; Oettinger T .  Live Stock Co., 1'70 N. C., 153; Byrcl v. 
Spruce Co., ib., 435. 

R. L. DUFFY v. A. AND N. C.  RAILROBD COJZPL4NY ET AL. 

(Filed 26 February, 1907. j 

Railroads - Negligence - Public Crossing-Obstruction-Proximate Cause- 
Contributory Negligence. 

It  is error in the court helon7 to sustain a demurrer to a complaint 
alleging that the defendant unlawfully, wrongfully, and unnecessarily 
obstructed with its freight train a public crossing, which was the proxi- 
mate cause of an injury received by the plaintiff when his horse was 
running beyond his control. though the mere obstruction at the time did 
not, in itself, constitute negligence, unless unnecessary and unlawful. 
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ACTION to recover damages, heard at Fall Term, 1906, of CRAVEN, on 
demurrer, Shaw, J., presiding. From judgment sustaining demurrer, 
plaintiff appeals. 

D. L. Ward and R. B. Nixon for plaintiff. 
Simmons, Ward & Allen for defendant. 

( 27 ) BROWN, J. The portion of the complaint material to be con- 
sidered on this appeal states in subkance: That on 10 March, 

1906, the plaintiff wns driving along the macadamized road in the City 
of New Bern when his horse became frightened and began to run. The 
horse ran for some distance, and when the plaintiff turned a corner in 
the street and came within one block of the railroad crossing, he saw that 
the defendants had a long freight train standing across the street, which 
made it impossible for him to pass. He alleges that the freight train - 
was unnecessarily there, and had been there for a long time across the 
street, and extended for some distance on either side of the street, so that 
he could not pass. He had either to run into the train or attempt to turn 
out into an alley just before reaching the train, which was the only out- 
let he had. I n  attempting to turn, his buggy was overturned and plain- 
tiff was seriously injured, as set out in his complaint. 

While the use of the public highways and streets belongs to the public 
by common right, we fully agree with the learned counsel for the de- 
fendant that the fact that the defendant company's train was at this par- 
ticular time obstructing the highway does not in itself constitute negli- 
gence. The railroad company has a right on its roadway to move its 
locomotives with or without cars attached, to and fro, in making up its 
trains, shifting its cars from one train to another, and to stop its trains 
when necessary in the ordinary course of such work. And any harm 
sustained by reason of such shifting and stopping is damnum absque 
injuria. Morgan v. R. R., 98 N. C., 247. Neither do we gainsay the 
proposition that where a railroad track crosses a public highway, both a 
traveler and the railroad company have equal rights to cross, but the 
traveler must yield the right of way to the railroad company in the ordi- 
nary course of its business. But the gravamen of this plaintiff's com- 

plaint is "that the said defendants unlawfully, wrongfully, and 
( 28 ) unnecessarily blocked up and obstructed the said street for a 

long time prior and subsequent to the time when plaintiff ap- 
proached it as aforesaid," and that the direct consequences of such 
wrongful obstruction was the injury to plaintiff. I f  true, this consti- 
tutes negligence. Morgan v. R. R., supra; Harrell v. R. R., 110 N. C., 
215; Dunn v. R. R., 124 N. C., 252. 

The burden of proof will, of course, be on plaintiff to establish such 
unnecessary and wrongful obstruction of the street, and that i t  was the 
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immediate or proximate cause of the injury. The defense of contribu- 
tory negligence must be set up in  the answer, as we find no facts stated 
i n  the complaint which as a matter of law constitute contributory negli- 
gence. 

The defendant will answer over. 
The judgment of the Superior Court is 
Reversed. 

Cited: Johnson v. R. R., 163 N. C., 442; Pruit t  v .  Power Go., 165 
N. C., 418. 

E. I<. BOWDEN v. ATLANTIC COAST LINE RAILROAD CONPBNP. 

(Filed 26 February, 1907.) 

Railroads-Negligence-Arrest of  Passenger. 

I t  is not the duty of a railroad company to protect a passenger by re- 
sisting a known officer of the lam in arresting him, or to adjudge the 
right of the officer in so doing, and the consequent delay of t@e train is 
no evidence that the conductor aided in making the arrest. 

CIVIL AOTION to recover damages for neglect in protecting plaintiff, a 
passenger on defendant's train, heard by Shaw, J., and a jury, at  Octo- 
ber Term, 1906, of CRAVEN. 

The court submitted the following issues : ( 29 ) 
1. Was plaintiff a passenger of defendant company 1 Answer: 

Yes. 
2. Did the defendant company through its agents and employees 

wrongfully aid, abet, or encourage a ~ ~ ~ r o n g f u l  assault on the plaintiff, 
as alleged ? Answer : Yes. 

3. Did the defendant company neglect, fail, and refuse, through its 
agents and employees, to protect the plaintiff from a wrongful assault 
and insult, as alleged? Answer : Yes. 

4. What damages, if any, is plaintiff entitled to recover? Answer: 
$500. 

From the judgment rendered, defendant appealed. 
The evidence pertinent to the case is stated in  the opinion. 

I D. L. Ward  and W .  D. McIver for plaintiff. 
Simmons, Ward  & Allen for defendant. 

BROWN, J. We think the motion to nonsuit the plaintiff should have 
been allowed. We find in  the record no evidence that defendant's serv- 
ants mere remiss in the discharge of any legal duty imposed upon them 
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in  respect to the 'plaintiff. The entire evidence tends to prove that 
plaintiff "ran away" with a 16-year-old girl for the purpose of marry- 
ing her, and they were passengers on defendant's train. The brother of 
the girl telegraphed $0 the chief of police of Jacksonville, N. C., to 
arrest the couple, stating that they had eloped. The moment the train 
arrived, the chief and his assistant, fully armed, boarded the train to 
make the arrest. The plaintiff, apprehending arrest, had gone in  the 
water-closet without the knowledge of the conductor, and bolted the 
door on the inside. The officers demanded the key of the conductor, 
who instructed the porter to give i t  up. The key was of no avail, so the 
officer presented his pistol through the window of the closet and com- 
pelled plaintiff to unbolt the door and surrender. The officers took the 

couple off the train. The conductor then proceeded on his jour- 
( 30 ) ney, the train having been detained a few minutes longer than 

usual because of the difficulty of the officers in  arresting the plain- 
tiff. The conductor knew the chief of police, and that he was an officer 
of the Town of Jacksonville. We see nothing i n  the evidence which 
tends to prove that the conductor aided, abetted, or encouraged the 
arrest of plaintiff. The key to the closet was surrendered only upon 
the demaad of the chief of police, who was evidently prepared to execute 
his purpose by force. As plaintiff had concealed himself in the closet 
without the knowledge of the conductor and bolted the door on the 
inside, the surrender of the key is no evidence of a purpose to actively 
aid and abet the officers. The fact that the train remained at the station 
a few minutes longer than usual was almost unavoidable under the cir- 
cumstances, and is no evidence that the conductor had aligned himself 
with the officers to aid them in making the arrest. The most that can 
be said is that the conductor did not resist the officers in executing their 
purpose to arrest plaintiff. I t  is not the duty of a conductor to resist 
a known officer of the law in  making an arrest. 

I n  a case very much like this, which seems to have escaped the vigi- 
lance of the astute counsel, this Court has said: "It would be vain and 
unreasonable to require the conductor to resist a known officer of the 
law from making an arrest." Owens v. R. R., 126 N. C. ,  139. 

I t  is not intended that railroad trains and stations shall become 
"cities of refuge" for persons charged with crime, nor will the law im- 
pose upon the agents of the company the duty to pass judgment upon 
the right of a known officer of the law to make an arrest. 

We think the case above cited is clearly decisive of this, and we direct 
that the motion to nonsuit be allowed. Hollingsworth v. Skelding, 142 
N. C. ,  246. 

Reversed. 

Cited: Tussey v .  Owen, 147 N.  C., 337. 
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(Filed 26 February, 1907.) 

1. Administrator-Debt of Intestate-Assignment to Administrator. 
An administrator of the maker of a note carrying mortgage security 

may buy the debt and security with his personal funds and have them 
assigned to himself. 

2. Subrogation. 
An administrator who has purchased with his own funds a note and 

mortgage made by his intestate, may avail himself of the security, and 
collect from the estate the amount he has paid therefor, with interest, 
being subrogated to the rights of the creditor. 

3. Unregistered Deed or Assignment Between Parties. 
An unregistered deed of conveyance of lands is good between the par- 

ties and their heirs, in the absence of intervening rights of creditors or 
purchasers. The same principle applies to an unregistered assignment of 
a mortgage. . 

4. Nonsuit and Appeal. 
When the judge below intimates the opinion that the plaintiff cannot 

maintain his action upon the allegations of his complaint, if taken as 
true, he may assign the ruling as error, and appeal. 

5. Deed of Administrator-Fraud on Heirs-Equity-Will Set Aside-Pur- 
chaser W i t h  Notice. 

Equity will set aside a conveyance of lands made under the power of 
sale in a mortgage, procured through collusion with an administrator in 
fraud of the rights of the heirs at  law of his intestate, in the absence of 
intervening rights of creditors or purchasers. 

ACTION, heard before S"haw, J., and a jury, November Term, 1906, 
of CRAVEN. 

Plaintiffs, heirs a t  law of M. F. Morton, prosecute this action for the 
purpose of vacating and setting aside a sale of lands which descended 
from their ancestor, and redeeming same, etc. The complaint sets forth: 
(1) That their father owned the land in  controversy. (2) That he con- 
veyed it by way of mortgage to the Farmers and Nerchants Bank for 
the purpose of securing the payment of a note of $175. ( 3 )  That there- 
after he died intestate. (4) That John A. Morton mas duly ap- 
pointed and qualified as administrator of said estate. These ( 32 ) 
averments are admitted by the answer. 

Plaintiffs further alleged : 
"6. That afterwards, to wit, on 25 June, 1901, the defendant W. B. 

Blades and others, trading as Blades Lumber Company, procured to be 
assigned to the defendant J. A. Morton the note to secure which the 
mortgage above referred to . . . was made for the sum of $160," 
This allegation was denied. 
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"7. That plaintiffs are informed and believe that the said Farmers 
and Merchants Bank never assigned to the said J. A. Morton the said 
mortgage deed and the lands conveyed thereby, i n  this . . . that no 
such assignment is recorded, and they are informed and believe that no 
such assignment was made." To this allegation defendants answered : 
*'That while defendant is informed and believes that the assignment 
referred to in allegation 7 is not recorded, as alleged, and the allegation 
tha t  the same is not recorded is not denied: that the rest of said allega- 
tion is denied on information and belief." 

Plaintiffs further alleged that the said J. A. Morton, "attempting to 
foreclose said mortgage, executed to W. B. Blades a deed purporting to 
convey said land for the sum of $350." That said Blades procured the 
sale by said J. A. Morton for the purpose of enabling hi& to buy the 
same to the injury of the plaintiffs. That said land is now worth 
$7,000, and was, a t  the time of the sale, November, 1901, worth a sum 
largely in  excess of the amount bid therefor. That said Blades con- 
veyed said land to defendant corporation, which took title with notice 
of all of the facts set forth. These allegations are denied. 

Plaintiffs moved for judgment upon the pleadings. Motion denied. 
Plaintiffs, upon the intimation of his Honor that they were not 

( 33 ) entitled to recover, submitted to a judgment of nonsuit and ap- 
pealed. 

W .  D. McIver for plaintifs. 
W .  W.  Clark and ikfoore & Dunn for defendant. 

CONNOR, J. Plaintiffs' counsel, in  his brief, says that the exceptions 
raise two questions of law: "(1) Can the administrator buy up the out- 
standing mortgage on his intestate's land and then exercise the power of 
sale therein to foreclose the heirs of his intestate? (2) Can the assignee 
of a mortgage on land exercise the power of foreclosure without first 
registering the assignment 2" 

I f  the expression, "buy up the mortgage," be understood as simply 
taking an  "assignment of the mortgage," as distinguished from taking 
a conveyance of the land with the transfer of the power of sale conferred 
upon the mortgagee, i t  is settled by numerous and uniform decisions of 
this Court that he cannot do so. Williams v. Teachey, 85 N. C., 402; 
Dameron v. Eskridge, 104 N. C., 621; Hussey v. Hill, 120 N.  C., 312. 

The language of the seventh paragraph of the complaint is not very 
clear. From the statement in  the case on appeal and the argument here, 
i t  seems that the real contention of the plaintiff is that if such assign- 
ment was made, i t  was not valid without registration. The answer, 
while not very clear i n  this respect, may reasonably be construed as 
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denying that no assignment was made and admitting that none was reg- 
istered. We do not understand the plaintiffs to contend that the assign- 
ment of the note by the bank to J. A. Norton, the administrator, 
operated as an  extinguishment of the debt and security, leaving the 
administrator a simple contract creditor of his intestate. We can per- 
ceive no good reason why the administrator may not, with his 
own funds, purchase and take an assignment of a note outstand- ( 34 ) 
ing against his intestate and avail himself of any securities held 
by the creditor. Williams v. Williams, 17 N.  C., 69 (22 Am. Dec., 729). 
I n  Turner C. Shufler, 108 N.  C., 643, i t  is said: "In such case the ad- 
ministrator is entitled to be subrogated to the rights of the creditor 
whose debts he paid with his own funds." 18 Cyc., 570. Of course, 
upon familiar principles, he would be entitled to collect from the estate 
of his intestate only the amount paid out by him, with interest; he 
would not be permitted to speculate upon or make profit by buying in  
the debts of his intestate. 18 Cy.c., 572. I t  is equally manifest that he 
will not be permitted to use any advantage in  the way of securities or 
otherwise, which he has thus acquired, to the injury of the other credi- 
tors, or the distributees or heirs. His relation to the estate will subject 
his transactions to the same elementary principles which apply to other 
trustees or fiduciaries. 

I n  the present state of the pleadings we are not sufficiently informed 
i n  respect to the character of the assignment, if any, executed by the 
bank to Morton, to enable us to hold that plaintiffs were entitled to 
judgment upon their motion, or demurrer o re  tentis to the answer. I t  
appears from the statement of his Honor in  the case on appeal that 
plaintiffs relied in support of their motion upon the fact that the assign- 
ment of the mortgage was not registered. We concur with his Honor 
that, as between the parties and their heirs, i t  was not required to be 
registered. Treating i t  as a deed of conveyance, carrying the legal title, 
we know of no statute or decision requiring its registration when the 
rights of no creditors or purchasers intervene. 

%his controversy is between the assignee of the mortgagee and the 
heirs of the mortgagor. I n  Williams v. Brown, 127 N.  C., 51, the same 
objection was made to the validity of an assignment. The Court does 
not seem to have deemed it of serious import. I n  the condition 
of the pleadings, his Honor correctly refused plaintiffs' motion ( 35 ) 
for judgment. 

The record states and the judgment recites that his Honor intimating 
that plaintiffs could not recover upon the allegations in the complaint, 

'they submitted to judgment of nonsuit and appealed. Defendants move 
in  this Court to dismiss the appeal for that, having voluntarily taken 
judgment of nonsuit, they cannot except and appeal. For this position 
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they rely upon iMerric7c v. Redford, 141 N.  C., 504. The practice which 
has always prevailed in respect to the right of a plaintiff upon an ad- 
verse ruling to submit to a nonsuit and appeal is clearly pointed out in  
the opinion of Mr. Justice Brown, citing a number of cases. This case 
comes within the rule which permits the practice pursued by plaintiffs. 
"When on the trial the court intimates the opinion that the plaintiff 
cannot maintain his action, he may, in  deference to the opinion of the 
court, submit to a judgment of nonsuit, assign ground of error, and 
appeal to this Court." I t  would be a waste of time to proceed with the 
trial in  the face of an expression of opinion by the court that, if every 
fact alleged in  the complaint be proven, the plaintiff cannot recover, and 
must at  the end of the trial go out of court. Such was the plaintiffs' 
position. The motion to dismiss the appeal cannot be granted. 

This leaves the single inquiry open, whether, upon the facts alleged in 
the complaint, if established, plaintiffs were entitled to any relief. 
Assuming that the mortgage was assigned in  terms which vested the 
power of sale in  J. A. Morton, and that, pursuant thereto, he sold the 
land and conveyed to Blades; and assuming, further, that plaintiffs 
prove, as alleged, that Blades procured this to be done "with intent and 

for the purpose of gaining the same to the loss of plaintiffs," 
( 36 ) and that "said sale was collusive and not fair"; that the land was 

worth "a sum largely in excess of the price bid" : have the plain- 
tiffs no equity to call upon the Court for relief? I t  is alleged that all 
of the plaintiffs, except Walter F. Morton, are infants. We cannot 
think that if the plaintiffs establish these allegations they are without 
remedy i n  a court of equity. I f  Blades wished to purchase the land 
a t  a foreclosure sale, and, for that purpose, entered into an agreement 
with the administrator, whose duty i t  was to protect the estate, to pro- 
cure an assignment of the note and mortgage and sell the land at  much 
less than its true value, i t  would at  least behoove the defendant corn- 
pany, .taking "with full notice of all the facts," as alleged, to show that 
there was absolute fairness in  the transaction. I t  will be observed that 
the complaint alleges that on 25 June, 1901, the administrator paid only 
$160 for the note and on 11 November, 1901, sold the land for $350. 
The administrator files no answer. The plaintiffs were entitled to pro- 
ceed to try the issues raised by the pleadings. The judgment of nonsuit 
must be set aside, to the end that the parties may take such further 
action as they may be advised. I t  is so ordered. 

Reversed. 

Cited: 8. c., 152 N. C., 55; 154 N. C., 340; Jones v. Williams, 155 
N. C., 191; W e d  v. Davis, 168 N.  C., 302; Parrott v. Hardesty, 169 
N. C., 669. 
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CHARLES Q. BAKER v. Pi. AR'D S. RAILROAD COMPAKY. 

(Filed 26 February, 1907.) 

1. Railroads-Negligence-Evidence-Counsel's Statement of Pertinency. 
When it is contended in defense to an action for negligence, that the 

horse hitched to a conveyance containing the plaintiff was standing near 
the railroad track, apparently under control of the drirer, but became 
unruly and got upon the track too late for the obserrant engineer of an  
approaching train to avoid the injury, which contention is disputed, it is 
error for the court below to exclude an answer to an appropriate ques- 
tion, when it is stated by the defendant's counsel to be for the purpose 
of showing that the plaintiff had said to the witness that the horse had 
stopped near the crossing, t h o u ~ h  the answer would be cumulative to tes- 
timony previously given by one who had heard the conversation, the 
testimony proposed to be elicited being an admission of the plaintiff him- 
self, and therefore naturally stronger than that of the other witnesses. 

2. Special Instructions-Facts Reasonably Assumed from Evidence. 
I t  is the duty of the trial judge to give a requested prayer for special 

iGstruction, which is correct in itself, material to the case. and based 
upon certain phases of facts reasonably assumed upon the evidence; and 
a general and abstract charge of the lam applicable to the case is not 
sufficient. The error is not cured by giving such requested charge upon 
an unanswered issue concerning which the instruction was not asked. 

3. Imputed Negligence. 
The doctrine of imputed negligence does not apply to one who is in a 

conveyance as a guest of another, and is not driving a t  the time or 
in charge of the conveyanca 

APPEAL from iVcll'eill, J., and a jury, Fa l l  Term, 1906, of ( 37 ) 
PASQUOTANK. 

This action was brought to recover damages for injuries received a t  
a railroad crossing, which plaintiff alleges were caused by the negligence 
of the defendant i n  the management of one of its trains. The  plaintiff 
and Bud Mann were riding i n  a buggy with Cecil Williams, who was 
driving. The  horse and buggy belonged to Cecil's father. The three 
occupants of the buggy were all boys about 15  years old. They drove 
over the crossing to a cotton mill i n  Elizabeth City to collect their wages, 
and finding that  they could not get their money a t  tha t  time, they drove 
back, intending to hitch the horse to a tree on the other side of the track, 
and when they had reached the crossing the horse became frightened a t  
the whistle of the engine, which was blown about that  time, and backed 
on o r  very near the track, so that  he could not be driven across. 

When the train came i n  full  x-iew of the crossing i t  was about ( 38 ) 
one-quarter of a mile away, and the dangerous position of the 
plaintiff and his companions could easily have been seen by the engineer. 
The engine struck the buggy and killed Cecil Williams and Bud Mann, 
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and severely injured the plaintiff. This was plaintiff's version of the 
facts. 

The defendant alleged that wher~ the boys got in  the buggy at the mill, 
Cecil Williams said that he intended to drive to the crossing and stop 
so as to "gentle" his horsc, aud that he did drive to the crossing and stop 
his horse very near the track. That the horsc was standing there appar- 
ently under control of the driver when i t  was first seen by the engineer, 
and that when the train had approached too near the crossing to be 
stopped before reaching it, the horse became unruly and got uion the 
crossing. That immediately the fireman notified the engineer, and he 
reversed the engine and did all that could be done to stop the train, but 
failed to do so, as i t  was too near the crossing when the danger was 
first discovered, to be stopped in  time to avoid a collision with the buggy. 

There was evidence to sustain each of these contentions. The defend- 
ant had introduced a witness, M. R. Snowden, who testified that he 
heard a conversation between plaintiff and F. 1,. Garrett a few months 
after the accident, in which the former statod that Cecil Williams said 
whcn they left the mill that he would drive to the crossing and stop there 
to "gentle" his horse, and that he did drive there and stop. The fireman 
testified that the horse was standing at  the crossing whcn last seen by 
him before the engine was reversed. The defendant proposed to prove 
by F. I;. Garrett what the plaintiff had said to him in that conversation 

as to ('why the horse was driven up close to the track." The testi- 
( 39 ) mony was offered in  order to show that the horsc had stopped 

on reaching the crossing, and to corroborate the fireman, who tes- 
tified that the horse was standing there when last seen by him before the 
engine was reversed. This evidence was excluded by the court. There 
was testimony to the effect that the engineer applied the brakes as soon 
as he saw the horse and buggy approaching the crossing, and whcn the 
horsc stopped near the crossing, and appeared to be under control, he 
released the brakes and the train continued at its former speed, that is, 
50 miles an hour, until the engineer was notified by the fireman of the 
danger, and reversed the engine. H e  could not see the horse and buggy 
when he was told by the fireman of the danger, as the boiler of the 
engine obstructed his view, he being on the right-hand side of the cab. 

The defendant requested the court to charge the jury that if the 
engineer applied the brakes when h~ first saw the horse and buggy ap- 
proach.the crossing, and then released them when the horse stopped and 
stood near tKe crossing, apparently under the control of the driver, and 
the horse did cot start to cross the track until i t  was too late to stop the 
train and prevent the collision, and the engineer then did all that could 
be done to stop the train, the defendant was not guilty of any negligence, 
and they should so find. The court did charge, at  the defendant's re- 
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I quest, that "If the horse was stopped before he reached the track, and 
appeared to be under control, defendant was not required to stop the 

. engine or slacken the speed because of the presence of the buggy and 
horse, and was not guilty of negligence in  failing to do so on that 
account, and the jury shall so find." Issues as to negligence, contribu- 
tory negligence, the last clear chance and damages vere submitted to 
the jury. 

The substance of the instruction which was requested by the ( 40 ) 
plaintiff upon the first issue, as to the defendant's negligence, 
and refused by the court, as to that issue, was given upon the third 
issue, as to the last clear chance. The court charged generally that if 
the engineer failed to exercise ordinary care in  approaching the cross- 
ing after he saw the position of the horse and buggy, and this caused 
the collision, the jury should answer the first issue "Yes"; otherwise, 
they should answer i t  "No." The jury, answering the first issue, found 
that the plaintiff was.injured by the negligence of the defendant, and in 
answer to the second issue, that there was no contributory negligence. 
They assessed the damages, but did not answer the third issue. Defend- 
ant's motion for a new trial was overruled, and judgment entered for 
the plaintiff, from which the defendant appealed. 

Aydlett & Ehringhaus and' J .  B. Leigh for plaintiff. 
Pruden & Pruden and Shepherd d Shepherd f o r  defendaht. 
WALKER, J., after stating the case: The defendant asked the witness 

Garrett, "What was said by the plaintiff, in  the conversation with him, 
as to why the horse m-as driven close to the track?" I f  the defendant's 
counsel had not indicated what they expected to elicit from the witness 
by this question, the ruling of the court excluding it might perhaps be 
sustained upon the principle that the competency and materiality of 
proposed testimony, which is ruled out, must appear before we can see 
that any error has been committed by the court. Knight c .  Killebrew, 
86 N. C., 400; Xumner v. Candler, 92 N.  C., 634; 8.  v. XeSair, 93 
N.  C., 628; X .  v. Slcidmore, 109 N. C., 795; 8. v. D d a ,  61 N. C., 437. 
But  here the defendant's counsel stated, as the record afterrnards shows, 
that the question was asked for the purpose of showing that the horse 
and buggy were stopped at the crossing, as contended by the de- 
fendant and testified by the fireman, it appearing by the previous ( 41 ) 
testimony of the witness Snowden, who heard the conversation 
between the plaintiff and Garrett, that the former had so stated in that 
conversation. Even if the evidence mas merely cumulative to that of 
Snotvden, i t  was nevertheless competent and relevant, and being that of 
the witness who himself had the comersation with the plaintiff, i t  mas 
perhaps entitled to greater weight and would receive more consideration 
from the jury than that of Snowden. The prior testimony of Snowden 
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clearly shows its relevancy, even if the statement of counsel as to what 
they expected to prove was not in  itself sufficient for that purpose. The 
offer of proof included not only the declaration of Cecil Williams, i n  via, 
as to where he was going, which was part of the res gestce (X. v. Dula, 
supra), but the further fact that he actually stopped at the crossing. 
We mere not told why the evidence was excluded. I t  was not hearsay, 
and being otherwise competent and material, because i t  tended to sustain 
the defendant's theory as to how the injury was caused, it should have 
been admitted. 

The general charge of the court in  respect to the degfee of care re- 
quired of the defendant's servant in approaching the crossing with the 
train would perhaps have been fully sufficient in the absence of any 
request for more specific instructions. Boon v. M u ~ p h y ,  108 N .  C., 187; 
8. v. Jackson, 13 N.  C., 563; Patterson v. Mills, 121 N. C., 258; Cowles 
v. Lovin, 135 N.  C., 488 ; Y o w  7;. Hamilton, 136 N.  C., 357. I t  is also 
true that the court is not obliged to adopt the very words of an instruc- 
tion asked to be given, provided in  responding to the prayer i t  does not 
change the sense or so qualify the instruction as to weaken its force. 

Brink v. Black, 77 N.  C., 59 ; Chafin v. Manufacturing Co., 135 
( 42 ) N. C., 95. These are rules which are observed in  all appellate 

courts. But i t  is an equally well established rule that if a request 
is made fof a specific instruction, which is correct in  itself and supported 
by evidence, the court, while not required to adopt the precise language 
of the prayer, must give the instruction, at least in substance, and a 
mere general and abstract charge as to the law of the case will not be 
considered a sufficient compliance with this rule of law. Knight v .  
R. R., 110 N. C., 55; Chesson v. Lumber Co., 118 N.  C., 59 ;  8. v. 
Dunlop, 6 5  N.  C., 285; Young v. Construction Co., 109 N. C., 615. We 
have held repeatedly that if there is a general charge upon the law of 
the case, i t  cannot be assigned here as error that the court did not 
instruct the jury as to some particular phase of the case, unless it was 
specially requested so to do. Simmons 7;. Llnvenport, 140 N .  C., 407. 
I t  would seem to follow from this rule, and to be inconsistent with it if 
we should not so hold, that if a special instruction is asked as to a par- 
ticular aspect of the case presented by the evidence, i t  should be given 
by the court with substantial conformity to the prayer. We have so dis- 
tinctly held recently in Horne v. Power Co., 141 N.  c., at p. 58, in which 
Justice Connor; speaking for the Court and quoting with approval from 
X. v. Dunlop, 6 5  N .  C., 285, says: "Where instructions are asked upon 
an  assumed state of facts which there is evidence tending to prove, and 
thus questions of law are raised which are pertinent to the case, it is the 
duty of the judge to answer the questions so presented and to instruct 
the jury distinctly what the law is, if they shall find the assumed state 
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of facts; and so in  respect to every state of facts which may be reason- 
ably assumed upon the evidence." 

Whether the horse and buggy were on the crossing, and the dangerous 
situation of the plaintiff and his companions was observed or 
could have been discovered by the engineer, when the engine first ( 43 ) 
came in view, so that i t  could have been stopped in  time to pre- 
vent the collision; or whether when first seen by the engineer the horse 
was standing near the crossing, apparently under the control of its 
driver, and continued in  that position until i t  was too late for the train 
to be stopped before reaching the crossing (&larkham v. R. R., 119 
N. C., 715), were the two al ternat i~e phases presented by the evidence, 
and the defendant had the right by a special instruction to require the 
court to direct the attention of the jury to the theory upon which it 
relied, provided i t  was supported by evidence, and we think i t  was. The 
court should, in response to the prayer, have instructed the jury spe- 
cially as to the law arising upon the recited facts, if they should find 
them to exist, and in  refusing to do so there was error. Xavage v. Davis, 
131 N. C., 159. The fact that the court gave the instruction on the 
third issue did not cure the error in  refusing i t  on the first, as the jury 
did not answer the third issue a t  all, having found that there was no 
contributory negligence. The instruction on the third issue, therefore, 
was of no avail to the defendant, and its liabiilty was left to depend 
solely upon the response to the first issue, without any definite instruc- 
tion as to proximate cause or the last clear chance having reference to 
the special facts of the case. 

I t  is unnecessary to consider the remaining questions, as they may 
not again be presented. I t  may be said, though, upon the issue as to 
contributory negligence, that if the act of Cecil Williams in driving to 
a point near the crossing for the purpose of "gentling" his horse was 
negligence on his part, i t  cannot be imputed to the plaintiff, who was 
merely riding with him in the buggy as his guest, and unless the plaintiff 
was otherwise negligent, the finding of the jury on the second 
issue was correct. The doctrine of imputed negligence is so ably ( 44 ) 
and exhaustively discussed by Justice Douglas i n  Duval v. R. R., 
134 N. C., 331, a case much like this one, that we are satisfied simply 
to refer to that case without further comment. 

There must be another trial because of the errors above pointed out. 
New trial. 

Cited: Putterson IJ. Lumber Go., 145 N. C., 45; Stout v. Turnpike 
Co., 157 N.  C., 368; liearney v. R. R., 158 N. C., 554; Shepherd v. 
R. R., 163 N. C., 522; f rv in  v. R. R., 164 N. C., 18; Mawom v. R. R., 
165 N. C., 260; Smith  v. Tel. Co., 167 N. C., 256; Lloyd v. Bowen, 
170 N.  C., 219; Hunt  v. R. R., ib., 444; Coal Co. v. Fain, 171 N. C., 647. 
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SOPHIE SCOTT ET AL. V. RLADES LUMBER COMPANY. 
I (Filed 26 February, 1907.) 

1. Statute of Limitations-Principal. 

The statute of limitations does not begin to run against the principal 
of a mortgage of lands until it is due, and the power of sale' contained in 
the mortgage may be exercised within ten years after the maturity of the 
principal. 

2. Statute of Limitations-Power of Sale Optional Upon Default of Interest., 
The statute of limitations does not begin to run upon default in pay- 

ment of annual interest upon the principal, when the power of sale con- 
tained in the mortgage is optional with the mortgagee upon default of 
either interest or principal of the debt. 

3. Executors-Sale Under Mortgage Contract-Designated by the Wil l .  

When a power of sale in a mortgage is given to the mortgagee, "his 
executors," etc., upon default, and the mortgagee dies leaving a will under 
which his executors qualify, the power of sale vests in the executors by 
virtue of the statute and the contract in the mortgage. 

4. Foreign Executors-Attempted Conveyance-Assignment of Debt. 

A deed to real property made by foreign executors by virtue of author- 
ity in the will is void in North Carolina unless the executors qualify here, 
and operates only as an assignment of the debt and security, and not as 
a conveyance of the land. 

5. Foreign Executors-Deed-Subsequent Qualification. 
A deed made by foreign executors to purchasers a t  a sale under the 

power of sale in a mortgage is an execution of the contract in the mort- 
gage, and the subsequent probate of the will in the county wherein the 
lands lie, relates back to the time of and validates such deed, when there 
are no intervening rights of third persons. 

( 45 ) ACTION, tried before S h a w ,  J., and a jury, November Term, 
1906, of CRAVEN. Upon intimation of the court that he would 

charge the jury to answer the issues in  favor of the defendant, if they 
believed the evidence, the plaintiff submitted to a nonsuit and appealed. 

W .  D. McIver  for plaintiff. 
W. W.  Clark and Moore & Durn for defendant. 

CLARK, 0. J. Stephen Scott, in  June and July, 1888, executed to 
P. M. Barber two mortgages falling due five years thereafter, with 
power of sale in  Barber, "his executors and assigns," upon default. 
Barber died domiciled in  Pennsylvania in 1891, leaving a will appoint- 
ing executors also residing in  that State, where the will was proved, and 
the executors qualified there. They have never qualified nor taken out 
letters in  this State, and the will was not proved or recorded here until 
after the commencement of this action. The executors, on 23 Novem- 
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SCOTT 9. LUMBER CO. 

ber, 1896, executed a deed for the mortgaged premises and assigned the 
mortgages also to the Clark Lumber Company. I n  1899 the executors 
sold the property, after due advertisement, under the power of sale, and 
conveyed the same to the purchaser, the Blades Lumber Company, the 
defendant herein. 

This is an action by the plaintiffs, the heirs at  law and widow of 
Stephen Scott, who have remained in  possession, against the Blades 
Lumber Company, to recover damages for conversion of timber on said 
tract. 

The plaintiff contends : 
(1) "That ten years having expired since the first year's in- 

( 46 ) 

terest on the mortgage fell due, July, 1889, the power of sale is ex- 
tinguished by the lapse of time." The principal of the mortgage did 
not fall due till July, 1893, and the sale was in December, 1899. The 
power having been exercised within the ten years thereafter, the legal 
proposition does not arise. I t  is true there was also power of sale for 
default in  payment of annual interest, but it does not appear that there 
was such default, and if shown, the sale being optional, there ccruld be 
no foundation for the running of the statute till 1893, independent of the 
ruling in Menmi! v. Hinton, 132 N. C., 660 (since changed by Revisal, 
1044), that there is no limitation as to power of sale. 

(2)  "That the conveyance by the executors to the Clark Lumber Com- 
pany in  1896 deprived the executors of all right to sell under the power 
of sale." But the foreign executors could not sell and convey real estate 
in  this State by any authority in  the will, unless they had qualified here. 
Revisal, secs. 5 (2) and 28 (1).  18 Cyc., 1231. Their ldeed to Clark 
Lumber Company in  its effect was nothing more than an assignment of 
the debt and mortgage. The power of sale remained in  them. A sale 
under such power is not under the authority of the will, but by virtue 
of the contract in the mortgage. If the proceeds of sale under the fore- 
closure have not been paid over to the assignees, that does not affect the 
title conveyed by the deeds to the purchasers at  said sale, nor ~vould that 
concern the plaintiffs. 

(3)  ('That the executors not having qualified in  this State, and the 
will not having been proved or recorded here till after the sale under 
the power of sale, such sale was unauthorized and void." The power of 
sale is contractual, and the executors of the mortgagee are designated in  
the power of sale. The executors named in the will take by virtue of the 
'contract; they are simply designated and pointed out by the will. 
They derive no power or authority from the will; hence, a for- ( 47 ) 
eign executor can execute such power without qualifying here. 
18 Cyc., 1232; 13 A. & E. (2  Ed.), 918; 28 A. & E .  (2 Ed.), 774. 
I t  is necessary, however, that the will should be proved and recorded i n  



I N  THE SUPREME COURT. [I44 

this State, where the land lies, but such probate may be made after the 
conveyance and will relate back and validate it, provided no rights of 
third parties have intervened. 18 Cyc., 1232, and cases cited. I f  the 
power had not been conferred upon the executors by the terms of the 
power of sale, they could still have exercised the power by virtue df 
Revisal, 1031, as an incident to the contract. 

Ia instructing the jury to answer the issues in  favor of the defendant, 
there was 

No error. 

Cited: Hall  v. R. R., 146 N. C., 346; Glascoclc v. Gray, 148 N. C., 
349; Bank v. Pancake, 172 N.  C., 514. 

RICHARD I. SMITH v. AYDEN LUMBER COMPANY. 

(Filed 26 February, 1907.) 

1. Conveyance-Real Property-Probate Officer an Employee. 
A proper officer to take acknowledgment of grantors and privy exami- 

nation of married women to conveyances of land is not disqualified to 
act therein when he is an employee of the grantee, without any interest 
in the land conveyed. 

2. Deeds-Sufficient Registration-Notice. 
The registration of a deed showing the probate, including the separate 

examination of the wife, and the order of registration, and the names of 
the grantors, but omitting a copy of their signatures at  the end of the 
instrument, is sufficient notice under section 980, Revisal 1905. 

3. Registration-Notice-Duty of Grantors. 
When the register of deeds receives from the grantors a deed for regis- 

tration, the filing for registration is sufficient notice under section 980, Re- 
visal 1905, and the duty of the grantors respecting such registration is 
at  an end. 

( 48 ) MOTION to dissolve restraining order, heard at  chambers before 
Sham, J., at Snow Hill, GREENE County, 4 December, 1906. The 

motion was allowed, and plaintiff appealed. 

J.  L. Fleming and Skinner & Whedbee for plaintiff. 
Jarvis  & Blow, P. C .  Harding, and L. I. Moore for defendant. 

CLARK, C. J. TWO questions are presented by this appeal: 
1. I s  the deed under which the defendant claims void because the 

acknowledgment of the grantor and privy examination of his wife were 
34 
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taken before a notary public who was an employee of the grantee? I t  
is true that a deed cannot be acknorledged before nor the p r i ~ ~ y  examina- 
tion of a feme covert be taken by an officer who has any interest in such 
conveyance either as a party, trustee, or cestz~i que t.i-ust, and the regis- 
tration upon such certificate would be invalid and not even notice to 
creditors and subsequent purchasers. Long. v. Crews, 113 S. C., 256;  
Lance 2). Tainter, 137 N. C., 249. But here there is no evidence that 
the notary public who took the acknowledgment of grantors and privy 
examination of the feme covert had any interest whatever in  the prop- 
erty or the conveyance. There is no complaint from the grantors nor 
any allegation or proof of wrongdoing. The notary public happened 
to be an employee of the grantee. I t  is often the case that a notary 
public is clerk in a bank, but this does not disqualify him from taking 
acknowledgment of papers executed by or to the bank. That the officer, 
here a notary public, is not disqualified by reason of being an employee 
of the grantee, without any interest in the property, is held in  Bank v. 
Ireland, 122 N. C., 576. 

2. Was the deed'duly recorded according to law so as to be sufficient 
notice under Rerisal, see. 9SO? The only irregularity alleged is the 
failure of the register to copy upon his record, at  the end of the 
copy, the names of the grantor and wife. I n  every other respect ( 49 ) 
the deed was accurately transcribed on the record, including the 
probate and order of registration. These last recited the names of the 
grantors and the proof and adjudication that they had duly signed and 
delivered said deed and acknowledged their signatures, and also the 
privy examination of the wife. I n  the body of the deed as registered 
the names of the grantors are set out. This was full noticc. Heath v. 
Cotton Ndb, 115 N. C., 208. Any reasonable man   nu st have seen that 
the failure to copy the signatures at the end was a mere inadvertence. 
I f  there was any doubt on the point, there was sufficient notice, surely, 
to put the plaintiff upon inquiry. Besides, when the grantee delivered 
his deed, properly executed, acknowledged, and probatid, to the record- 
ing officer, his duty was done. I t  was not, his duty to supervise the 
copying by the register of deeds. The filing for registration is itself 
constructive notice. This is fully discussed and decided in Davis v. 
Whitaker, 114 N. C., 280, where it is said, quoting from Parker v. Xcott, 
64 N. C., 118: "In contemplation of law the deed in trust was duly 
registered from the time of its delivery to the register, and from that 
time was good against creditors," and this principle is there applied to 
deeds under Code, see. 3654, now Revisal, see. 2653. I n  Curlninggirn v.  
Peterson, 109 K. C., 33, the register declined to receive the deed for 
registration till his fees were paid, and it was held that the grantee 
leaving the deed in  the office mas "not filing for registration." 
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I n  Rea th  v. Cotton Mills, 115 IN. C., 208, i t  was held that where the 
record represents on its face, as by recitals or otherwise, that the 
instrument was sealed and, in fact, i t  was duly sealed, the record is valid 

and sufficient as notice, though i t  does not show a copy of the 
( 50 ) seal or any device repreventing it. ' This ruling was quoted and 

approved in  Strain  v. Fititzgerald, 130 N.  C., 601 (on the rehear- 
ing). The same reasoning applies here, where the deed recites the name 
of grantors and the probate recites the acknowledgment of signatures, 
which were really appended, but were left off by the register of deeds in  
copying the deed upon his records. Such mere clerical errors do not 
make void the legal effect of the registration. Royster v. Lane, 118 
N. C., 156. 

The order vacating the restraining order is 
Affirmed. 

Cited: Brown, v. Hutchinson, 155 N.  C., 211; Hopkins v. Lumber Co., 
162 N. C., 534; 8. v. Knight,  169 N.  C., 339. 

BEAUFORT LUMBER COMPANY v. JOHN B. PRICE ET AL. 

(Filed 26 February, 1907.) 

1. Quit-claim Deed-Interest Passed. 

Giving a quit-claim deed is no assertion of title, but a conveyance only 
of such interest as the maker has in the subject-matter. 

2. Quit-claim Deed-Estoppel in Pais. 
A quit-claim deed for land reciting an invalid tax deed as the source 

of title, made by the attorney of plaintiff to the defendant, the plaintiff 
receiving the consideration, is not an equitable estoppel in pais, and the 

, plaintiff may assert its rights under a registered deed therefor to the 
timber growing upon the land. 

MOTION by defendants to dissolve injunction, heard by 8haw, J., a t  
October Term, 1906, of CRAVEN. The motion was granted, and plaintiff 
appealed. 

The plaintiff company seeks to enjoin the defendants from cutting 
and removing timber from the land described in  the complaint, alleging 
ownership, etc. Defendants, denying that plaintiff is the owner, aver 

that they are the owners of said lands, and allege that  plaintiff 
( 51 ) threatens to cut and remove timber, etc. The court, by consent, 

found the following facts : 
That on 1 June, 1899, one Boyd and his infant children were the 

owners of the land in  controversy, and that the same was listed in 
Craven County for  taxes for the year 1899. 
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That on 26 October, 1899, for the sum of $100 and the costs of the 
special proceeding instituted for the purpose, the timber on said land 
was sold and conveyed to the plaintiff by deed registered on 26 October, 
1899. 

That on 5 June, 1900, said land was sold for taxes for the year 1899 
by the sheriff of Craven County. 

That R. A. Nunn, attorney a t  lam, representing the Beaufort County 
Lumber Company, purchased the land at  said tax sale to protect the 
timber rights of the plaintiff. 

That on 30 January, 1903, the sheriff of C r a ~ e n  County executed a 
tax deed for said land to said R. A. Nunn. 

$25, executed and delivered to the defendants a quit-claim deed for his 
interest in  the property, and that said sum was turned over to the 
plaintiff. 

Judgment was rendered for defendants, and plaintiff appealed. 

Simmons, Wa7d & Allen and Moore & Dunn for plair~tifl. 
W .  W .  Clal-k and H. C. Whitehurst for defend;an,t. 

CONNOR, J., after stating the case: I t  is conceded that, by purchasing 
the standing timber subsequent to the listing of the land for taxation, 
the plaintiff company took title subject to the lien acquired by the State. 
I t  follows, therefore, that the purchaser at  the sale by the sheriff for 
taxes would, if the lam had been complied with, have acquired a good 
title to the land, including the standing timber. I t  is also con- 
ceded that more than two years having elapsed between the day ( 52 ) 
of the sale, 25 June, 1901, and the date of the deed, 30 January, 
1903, Mr. Nunn acquired no title to either the land or timber. I t  is 
expressly provided by sec. 66, ch. 16, Laws 1899, that the purchaser at  
a tax sale may, within one year from the date of such sale, call for a 
deed, and by section 83, that if he shall fail within two years from said 
sale to demand a deed or institute a suit for foreclosure, the certificate 
"shall cease to be valid." Revisal 1905, see. 2905. 

The title of Boyd and his children to the land of the plaintiff corpora- 
tion to the timber was, therefore, not impaired, nor in any manner 
affected, by the tax sale or the deed made pursuant thereto. Neither of 
them have executed any deed or paper-writing parting with the title. 
I t  is insisted that, as against the defendants, the plaintiff, by the execu- 
tion of the deed by Nr .  Nunn, has lost its title to the timber. I t  never 
having had any title to the land, the controversy is limited to the title 
to the timber. 
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Defendants, corlccdir~g that Mr. Nunn's deed was invalid, and that no 
interesl, right, or title passed by it, contend that because of its execution 
by him in the light of the facts found by the court, the plaintiff has, by 
way of estoppel, lost its title, and that i t  has passed to and vested in  
them, or at  least that plaintiffs are precluded from claiming it. 

I t  is elementary learning that among the other methods by which title 
to land may pass is that of' estoppel. There is porbably no doctrine of 
the law which has received more careful and anxious study, or given the 
courts more concern in  its application, than that of estoppel. Chief 
J ~ ~ t i c e  Pearson, in an opinion evincing much thought and research, 
says: "According to my Lord Golce, an estoppel is that which concludes 

and shuts a man's mouth from speaking the truth. With this for- 
( 53 ) bidding introduction, a principle is announced which lies at the 

foundation of all fair dealinq between man and man, and with- 
owt which i t  would be impossible toadministcr law as a system." ATWL- 
field v. Moore, 44 N.  C., 157. 

The deed made by Mr. Nunn to defendants contains no words of con- 
veyance, but is carefully restricted to apt words of release, "remise, 
relcase, and quit-claim." Out of abundant caution he confincs the deed 
to "all estate, right, title, interest," etc., which he has in  or. lo the prenl- 
ises. I n  this respect i t  essentially differs from the language of the deed 

' 

in  Richardson LI .  h v i ,  74 Texas, 359, cited by defendants. The deed 
contains no warranty of title. The distinction, in  respect to estoppel 
upon the grantor, between conveyances i n  which i t  appears from the 
language used that the grantor, either expressly or impliedly, asserts 
that he is the owner of the land. and those in  which he in the same way 
indicates that he is coiiveying only such interest as he may have, is 
clearly pointed out by Mr. Justice Wallcer in Hallyburton v. Slagle, 132 
N.  C., 947. I t  is elementary lcarning that a quit-claim deed operates 
only as a release of such interest as the maker has, or as may be spe- 
cifically named. I t  is for this reason that no estoppel grows out of such 
a .  deed. Nothing in respect to the maker's interest is asserted. The 
very terms of the deed puts the purchaser upon notice that he is buying 
a doubtful title. "In form, a quit-claim deed is like the common-law 
release-a derivative or secondary common-law form. I n  substance, it 
is -similar to an original common-law deed creating an estate, and not 
requiring for its operation any estate in  possession or otherwise in  the 
grantee. I n  effect, it transfers to the grantee whatever interest the 
grantor has in  the property described, be i t  a fee, chattel interest, a 

mere license, or nothing at  all." 9 A. and E., 104. I t  implies a 
( 54 ) doubtful title in the party executing it. Rerr v. Freeman, 33 

Miss., 292. For this reason, subsequently acquired interests do 
not pass. McAllister v. Devane, 76 N. C., 57; Carson v. Carson, 122 
N. C., 645. 38 
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The learned counsel for defendants concedes that if the Court is of the 
opinion the deed from Nunn is a quit-claim, no estoppel, by deed, ac- 
crues against the plaintiff. H e  insists, however, that upon the facts 
found by the court, an estoppel in pais, sometimes called an equitable 
estoppel, precludes the plaintiff from asserting title against defendants. 
I n  Devereux v. Burgwyn, 40 N. C., 351, Yearson, J., says: "A right can 
only be given up by the consent of the party, evidenced by a release. A 
right can only be lost or forfeited by such conduct as would make i t  
fraudulent and against conscience to-assert it. I f  one acts in such a 
manner as intentionally to make another believe that he has no right, or 
has abandoned it, and the other, trusting to that belief, does an act which 
he would otherwise not have done, the fraudulent party will be re- 
strained from asserting his right, unless i t  he such a case as will admit 
of compensation in  damages. If one stands by or allows another to buy 
property to which he has the title, he will not, on account of this fraud, 
be permitted, i n  a court of equity, to assert his right." The doctrine 
has been asserted and applied in  many cases by this Court. In  Saun- 
derson v .  Ballance, 55 N. C., 322, the defendant was present and heard 
the purchaser inquire of the former owner whether the title was good, 
and heard the reply that i t  was, he saying nothing. The purchaser by 
such statement was induced to purchase the land "at a full and fair 
price." Judge Battle says: "There can be no doubt that the trustee 
thought he was selling an undisputed fee simple in  the whole tract of 
land, and the bidders were laboring under the same impression." De- 
fendant was held to be estopped. 

I n  Mason v. Williams, 53 N. C., 478, Judge Battle, after dis- ( 55 ) 
cussing the authorities, says: "When a person purchases a chat- 
tel from another who is not the owner, and i t  is admitted by the parties, 
or found by the jury as a fact, that the purchaser was induced to make 
the purchase by the declarations or acts of the true owner, the latter will 
be estopped from impeaching the transaction." I n  that case there was 
a "case agreed," with a provision that the court should instruct the jury 
upon the law. His  Honor, being of opinion that plaintiff was estopped, 
charged the jury to find for the defendant. The learned justice said: 
"If, then, in the present case, i t  had been stated as an agreed fact that 
the defendant purchased the steam engine from Pescud in  consequence 
of what the plaintiff told Pescud, or in  consequence of the conduct of 
the plaintiff at  the time of the sale, we should say that the latter could 
not recover. That fact cannot, however, be inferred by the court from 
anything stated in  the case agreed, and i t  must be left as a question for 
the jury." The cause was tried a t  a succeedings term of the Superior 
Court, and again came to this Court. I t  is reported in  66 N. C., 564. 
The judge submitted the question to the jury upon instructions i n  ac- 
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cordance with the opinion. From a verdict for defendant, plaintiff 
again appealed. The entire question was reargued by eminent counsel, 
and a majority of the Court held that, as the fact was found by the jury 
that dcfcndant was induced to make the purchase by the declaration or 
acts of the plaintiff, he was estopped. The case is thus made to turn 
upon the fact that he was iuduced to buy by the conduct of plaintiff. 
Pearson, C. J., filed a vigorms dissenting opinion, insisting that, upon 
all of the evidence, there was no estoppel, in  which Justice Dick con- 
curred and Justice Boyden "concurred in  the principles set out." I n  

Holmes v. Crowell, 73 N.  C., 613, Beade, J., said: "In order to 
( 56 ) create an estoppel i n  pa&, i t  must appear : (1) That defendant 

(party sought to be estopped) knew of his title. (2) That piain- 
tiffs did not know, and relied upon the defendant's representations. 
(3) That plaintiffs were deceived." This definition is in  exact accord 
with Bigelow on Estoppel (5  Ed.), 570. Bispham Eq., see. 289. "The 
party setting up the estoppel must actually be deceived by the conduct 
of the other party," citing Patterson v. Lyth, 11 Pa., 53. "The prin- 
ciple runs through the whole doctrine of estoppel, that a man is only 
prevented from alleging the truth when his assertion of a falsehood or 
his silence has been the inducement to action by the other party." Mr. 
Pomeroy, after a most exhaustive discussion of the doctrine, says: 
"Whatever may be the real intention of the party making the repre- 
sentation, i t  is absolutely essential that this representation, whether con- 
sisting of words, actions, or silence, should be believed and relied upon 
as the inducement for action by the party who claims the benefit of the 
estoppel, and that, so relying upon i t  and induced by it, he should take 
some action. The cases all agree that there can be no estoppel unless the 
party who alleges i t  relied upon the representation, was induced to act by 
it, and thus relying and induced, did take some action." Bispham Eq., 
see. 811; Sumner v. Seaton, 47 N. J. Eq., 103. See, also, Sherrill v. 
Sherrill, 73 N. C., 8 ;  Humphreys v. Pinch, 97 N.  C., 303.  he party 
claiming by estoppel must not only show conduct which was calculated 
to mislead, but must show affirmatively that he has relied upon the con- 
duct of the party against whom he invokes the doctrine. Drouin, v. 
B. R., 74 Vt., 343; 16 Cyc., 744. 

The defendant's claim is based upon the fact that Nunn, representing 
the plaintiff, purchased the land at  the tax sale to protect the timber 

interest. That he afterwards executed the quit-claim deed, re- 
( 57 ) leasing, in consideration of $25, all of his right, title, and inter- 

est, and that he afterwards paid the amount to plaintiff. 
Assuming, for the purpose of the argument, that Nunn was acting 

throughout the transaction as the agent of plaintiff, we fail to discover 
any act on his part working an estoppel i n  pais against plaintiff. There 
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is  nothing in the quit-claim deed asserting any ownership of the land or 
timber by the plaintiff or himself. I n  the most unmistakable terms he 
confines his deed to a conveyance of his interest. He  sets out his title 
by referring to the deed under which he claims '(being the same land 
sold on 6 June, 1900, by the sheriff of Craven County, N. C., to R. A. 
Nunn, as propert1 listed by Jesse Boyd, as per tax list 1899." I t  is 
impossible to find in  this language any representation of title other than 
that derived from the tax sale. The co'urt does not find as a fact, nor 
is there any finding from which such fact can be inferred, that Nunn 
was authorized to make the deed, or that any officer or agent of plaintiff 
made any statement, or by his presence, at  the time of the execution of, 
the deed, did any act or was in  a position requiring him to speak, which 
could mislead defendants. Nunn made no statement, either in  the deed 
or otherwise, calculated to mislead the defendants. On the contrary, he 
expressly directs their attention to the source of his title and recites that 
he is releasing only such interest-as he has. 

I t  appears that the plaintiff company gave, in  1899, more than $100 
for the standing timber, and i t  is admitted in the pleadings that i t  is 
now worth that sum, whereas the defendants paid Nunn but $25 for his 
quit-claim deed for 100 acres of land. This, in the light of the other 
facts found, is entirely consistent with the conclusion that defendants 
were, for the inconsiderable sum of 26 cents per acre, taking 
chances on a tax title. This inference is strengthened by the fact ( 58 ) 
tha t  Nunn got his deed from the sheriff on the same day on 
which he made deed to defendants. I t  does not appear from the finding 
of the court that defendants knew that Nunn was the attorney for plain- 
tiff or that he had purchased at  the tax sale to protect the title to the 
timber. I n  the absence of such finding, we do not perceive how defend- 
ants could have supposed they were buying the plaintiff's title to the 
timber. So fa r  as appears, defendants did not know that plaintiff owned 
the timber. If ,  for the purpose of this discussion, they be fixed with 
notice by the registration of the timber deed, they must be understood 
as purchasing Nunn's title with notice that plaintiffs claimed the timber, 
which is very fa r  from showing that they supposed they were getting 
plaintiff's title thereto. If they did not know that Nunn was represent- 
ing plaintiff, how could they have been induced by his deed to suppose 
that they mere acquiring plaintiff's property ? When one claims to have 
acquired title by estoppel, the burden of proof is upon him to show the 
facts out of which the alleged estoppel grows. 

The case, as stated by his Honor, comes to this: The land belonged 
to Boyd and his children, the timber to the plaintiff Nunn, who, me will 
assume, supposing that he had a tax title, sells and executes a quit-claim 
deed to defendants for such interest o r  title as he has. He  purchased 
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a t  the tax sale, for the benefit of plaintiff, which fact does not appear to 
havc been known to defendants. Wc are unable to see how any element 
of an equitable estoppel appears in  the transaction. I f  Nunn had 
acquired title under his deed from the sheriff, defendants would have 
taken i t  and plaintiff would have lost thc timber, not by way of estoppel, 
but because the lien of the State for tax assessed was prior to the plain- 

tiff's deed. Nunn, having acquired no title and not representing 
( 59 ) that he had any, and no one else having, either by words, con- 

duct, or silencc, made any representation that was untrue, there 
can be no estoppel in pals. The fact that Nunn "turned over" the $25 
to plaintiffs is entirely consistent with the other facts. Presuming, as 
it is fair to do, that he statcd to plaintiff a t  the time of doing so that 
he had, in  consideration of the amount, executed to 'defendants a quit- 
claim deed for his interest in  the land, why should the acceptance of i t  
have the effect of passing plaintiff's interest in the timber? By accept- 
ing the money, plaintiff undoubtedly ratified Nunn's act-the sale of 
his interest in thc land-which was all that he had undertaken to con- 
vey. After acccpting the nroney, plaintiff was estopped from disavowing 
Nunn's act-nothing more. 

The only relicf asked in  the complaint is an injunction restraining 
defendants from cutting and removing timber. Hls  Honor, upon the 
trial, dissolved thc restraining ordcr and adjudged that defendants "go 
without day," etc. Pending the appeal, there is no injunction restrain- 
ing defendants from cutting the timber. 

I t  should be certified to the court below that in  dissolving the restrain- 
ing ordcr there was error. Plaintiffs may, if so advised, move the judge 
having jurisdiction for a restraining order until the rcgular term, when 
such proceeding nrny be had in accordance wi:h this decision as may be 
necessary to protect the rights of the parties. R. -7. v. Olive, 142 
N.  C., 257. 

Reversed. 

C i t ~ d :  Mfg.  Co. v. Rosey,  post, 374; B r y a n  v. Bason,  147 N .  C., 292; 
Abernathy  v. R. R., 150 N .  C., 107; Coble v. B a n i n g e r ,  171 N.  C., 450. 
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( 60 ) 
JOHN C. GREEN v. E. E. WILLIAMS. 

(Filed 26 February, 1907.) 

1. Processioning -Controversy, Real - T i t l e  Involved - Ejectment - Suffi- 
ciency of Petition. 

When the petition and answer in a proceeding for processioning show 
that  the controversy is real and that the parties are  i n  possession of the 
lands, claiming them as their own, concerning which the boundary line is 
in dispute, i t  is error for the court below to dismiss the proceeding for 
want of sufficient allegation in the petition, and to t ry the case a s  a n  
action of ejectment merely, although the title to land may have become 
involred incidentally. 

2. Processioning a Mat ter  of Right. 

Where there is a dispute between adjoining proprietors in possession 
of land as  to the true dividing boundary line, either of them, under a 
proper petition and by regular proceedings, may have, a s  a mat te r  of 
right, such line processioned under sections 325 and 326 of Revisal 1905. 

3. Processioning-Evidence Sufficient. 

A map made by the surveyor' appointed in the proceedings for proces- 
sioning put in evidence to support petitioner's contention as to the true 
line, and the evidence corroborating it, with such matters as  tend to show 
inaccuracies of surveys and measurements, should be submitted to the 
jury under proper instructions from the court below. 

4. Burden of Proof. 
The burden is upon the petitioner to establish his contention a s  to the 

true boundary line. 

CIVIL ACTION, tried before Shaw, J., and a jury, at November Term, 
1906, of CRAVEN. Judgment for defendant, from which plaintiff ap- 
pealed. 

This is  a proceeding for the purpose of having the lands of the peti- 
tioner and the defendants processioned and the dividing line separating 
them ascertained. The case was heard only as to the defendant E. E. 
Williams, no judgment being prayed as to the other two defendants. 
The plaintiff alleged that he owned a lot in New Bern, fronting 20 feet 
on Craven Street and extending back, with that width, 107 feet and 
3 inches, and lying between the lot of the defendant E. E. 
Williams and that of the defendant Daniels, and that the bound- ( 61 ) 
ary line between his lot and that of Williams is in  dispute. The 
defendant Williams denied the plaintiff's ownership, but admitted his 
possession of the lot he claims to awn. The clerk ordered a survey to 
be made by A. Cheney, who surveyed the lots and fled a plat 
showing the true dividing line to be as contended by the plaintiff. ( 62 ) 
The defendant excepted and appealed. 
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At the trial in  the Superior Court tlic surveyor was introduced by 
the plaintiff as a witness, and tcstificd that he started at  an established 
corner at the west intersection of Pollock and Middle streets and meas- 

ured along the line of Pollock Street and then along the line of Craven 
Street, and in that way, and by other methods detailed by him, he 
located the true line as described in  the plat, which agreed with the 
plaintiff's claim. 
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H. A. Brown testified that his father, who was city engineer and is 
now dead, showed him the corner at  Pollock and Middle streets. 

I t  is unnecessary to recite more of the evidence, which was quite 
lengthy. At the close of the testimony the court, on motion of the 
defendant, dismissed the proceeding, and the plaintiff appealed. 

Moore & D'unn and Ernest M. Green for plaintif. 
W. D. McIver for &fendant. 

WALKER, J., after stating the case: I t  is suggested in  the brief of the 
defendant's oounsel that the court held the petition insufficient to sus- 
tain the proceeding as one for processioning the land, and tried the case 
as an  action of ejectment. We think this view of the matter was erro- 
neous, as the petition states facts sufficient to entitle the petitioner to 
proceed under sections 325 and 326 of the Revisal (Laws 1893, ch. 22).  
The petition and the answer clearly show that there is a real and, indeed, 
a serious dispute between the parties as to the true location of their 
dividing line. 

We are also of the opinion, without reviewing the facts i n  the ( 63 ) 
case, that there was sufficient evidence to carry the case to the 
jury. Where there is to  be another trial, i t  is better not to discuss the 
merits of the case or to comment upon the testimony further than is 
necessary to decide that there is some evidence for the consideration of 
the jury. The testimony of the surveyor, A. Cheney, and of the witness 
Brown, who is also a surveyor, was of such a character that the jury 
might reasonably decide therefrom as to the position of the true line 
dividing the one lot from the other. Whether the witnesses started a t  
the right corner and accurately measured the intervening street lines 
and city lots, and whether i n  other respects they proceeded correctly, 
are questions for the jury to pass upon, under instructions from the 
court, the burden being upon the plaintiff. Hill v. Dalton, 136 N. C., 
339. 

The entire case is now constituted in the Superior Court by the de- 
fendant's appeal, and all controverted matters can be there tried and 
determined. We forbear to reopen the question as to the method of 
procedure in  such cases, for that matter has recently undergone exhaust- 
ive discussion, and the practice, we think, has been settled. Parker v. 
Taylor, 133 N.  C., 103; Hill v. Dalton, 136 N .  C., 339 (s. c., 140 N. C., 
9)  ; Smith v. Johnson, 137 N.  C., 43 ; Xtanaland v. Rabon, 140 N.  C., 
204; Davis v. Wall, 142 N. C., 450; and Woody v. Fountain, 143 
N. C., 66. 

Our processioning act is similar in  some respects to the "writ of per- 
ambulation" a t  common law, which is sued by consent of both parties 
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when they are in doubt as to the bounds of their respective estates, and 
is directed to the sheriff, who is commanded to make the "perambula- 

I 

. tion" with a jury, and to set the bounds and limits between them in 
certainty. Fitz. Nat. Brev., 133. There i t  was done by consent of the 

parties, and when there was no dispute as to the title, and none 
( 64 ) as to the right to occupy the adjoining tenements, while with us 

either of the adjoining proprietors, where a dispute as to the 
true dividing boundary has arisen, is entitled to have the land proces- 
sioned, without the other's consent, and even when the question of title 
may become incidentally involved, and then all controverted matters, 
where there has been an appeal, are settled by the jury under the guid- 
ance of the court. 

There was error in  the ruling of the court, for which a new trial is - 

ordered. 
New trial. 

Cited: Brown v. Hutchimon, 155 N. C., 20'7; Whitalter v. Garren, 
167 N. C., 661. 

WALTER CLARK T. PATAPSCO GUANO COMPANY. 

(Filed 26 February, 1907.) 

1. Issues-Contentions Preserved. 
When under the issues submitted a party to a suit has a fair chance to 

develop his case to the jury, and may preserve his defenses under proper 
requests for special instruction, and the rights of the parties are deter- 
mined and the judgment supported by the finding, it was not error in the 
court below to refuse the issues tendered. 

2. Issues Tendered Covered by Charge Under Issues Submitted. 
I t  is not error in the court below to refuse an issue tendered if, under 

the issues submitted and under full and correct instructions of the judge 
below, with proper reference to the evidence, the issues of fact involved 
are correctly submitted to the jury. 

3. Issues-Pleadings. 
I t  is not error in the court below to refuse an issue of fact not raised 

by the pleadings. 

4. Evidence-Sufficiency. 
Evidence that the plaintiff had a dam to prevent the overflow of water 

from a river upon his land and which never broke until the erection be- 
low of a cross-dam by the defendant; that the cross-dam prevented the 
natural overflow water from the river being carried down a natural flood 
channel on defendant's land, and that since the erection of the cross-dam 
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by the defendant the plaintiff's dam had broken three times during 
freshets on account of ponding water against it, is such open and visible 
connection between cause and effect as to make it proper to be submitted 
to the jury, especially as the plaints had testified that the first break in 
his dam was caused by the defendant's cross-dam ponding water back 
and against it. 

5. Damages-Flood Waters-Servient Tenant. 
A landowner holds his land subject to natural disadvantages as to 

flood or surface waters, and he is liable to an adjoining owner for such 
damages as may result proximately from his erecting a dam across the 
natural flood channel of a river on his own lands, whereby water is 
ponded upon the lands of such adjoining owner. 

6. Tort  Feasors-Liability. 
Tort feasors contributing to the same injury are jointly and severally 

liable, and the one who puts in motion one cause of the injury is liable to 
the same extent as if it had been the sole cause, the law not undertaking 
to apportion the liability. 

ACTION, tried before Shaw, J., and a jury, a t  June Term, ( 65 ) 
1906, of HALIFAX. From a judgment for plaintiff, defendant 
appealed. 

The plaintiff alleges that he owns and cultivates a tract of land in 
Halifax County, containing about 1,400 acres and lying on the south 
side of the Roanoke River, and the defendant owns and cultivates a 
large tract of land which lies above the plaintiff's and between i t  and 
the said river. The plaintiff and those under whom he claims have for 
many years maintained, on what is now his farm, a dam or embank- 
ment, which is parallel with the said river and about one-half mile 
therefrom, for the purpose of preventing the flooding of the plaintiff's 
cultivated lands by the waters of the river which overflow its banks in 
times of high freshets. There is a large bend in  said river just opposite 
the farms of the plaintiff and defendant, the same beginning on de- 
fendant's farm, extending out in  a north or northeast direction, and 
ending just below plaintiff's farm. Extending across said bend, from 
about where i t  begins on defendant's farm to where i t  ends below plain- 
tiff's farm, is a wide natural depression, or drain, ranging i n  
width from about 300 yards to a mile, which is  the natural course, ( 66 ) 
or drain, for a large portion of the waters of said river in  times of 
freshets and floods. Said drain runs about parallel to plaintiff's dam, 
between i t  and the river, and not only affords room for the spread of 
the waters of the river, but takes the overflow waters, or the greater 
part thereof, across said bend and past plaintiff's farm very much more 
rapidly and quickly than the same could be taken by the course of the 
river. I n  1897 the defendant wrongfully and unlawfully erected a 
cross-dam from a point on Roanoke River about opposite the lower part 
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of plaintiff's dam, across said depression or drain, to the plaintiff's dam 
near its lower end, extending the same over the lands of one W. H. 
Josey, and for a short distance over the plaintiff's land, and joining it 
to the plaintiff's dam without plaintiff's consent. Said cross-dam runs 
at about a right angle to plaintiff's dam, and was made higher and much 
stronger than his dam. The defendant has ever since wrongfully and 
unlawfully maintained said cross-dam. 

That the defendant wrongfully and unlawfully erected a dam or 
embankment from the end of sai-d cross-dam next to the river up and 
along said river to a point some distance above plaintiff's farm, and 
thence across to the high-land of the defendant's farm, the latter part 
of said dam being called the "upper dam." The defendant wrongfully 
and unlawfully maintained said dams until 25 May, 1901. 

I t  is further alleged that the defendant unlawfully and wrongfully 
obstructed the natural flow of the water in the river and caused the 
same to pond and collect in  larger quantity than it otherwise would 
have done. I t  is then alleged that in  May, 1901, there was a large 
freshet in the river, and the defendant's upper dam, by reason of its 

negligent and faulty construction, gave way, and the waters of 
( 68 ) the river were thrown upon the plaintiff's land in  much greater 

volume and with much greater force than would have been the 
case if the said dam had not been there, and that the lower or cross-dam 
stopped the flow of the water as i t  rushed down the said natural drain 
or depression and caused i t  to be ponded back on the plaintiff's land 
and against his dam so that i t  broke and the water escaped through the 
breach thus made and flooded the plaintiff's lands, to his great damage. 
The plaintiff also alleges separately that the said wrongful acts of the 
defendant were negligently done, in respect not only to the manner of 
constructing the dams, but to the obstruction of the natural flow of the 
water. 

The material allegations of the complaint were denied by the defend- 
ant, which pleaded specially that i t  had acquired an easement, by twenty 
years adverse user, to maintain the lower or cross-dam as well as the 
other dams described i n  the complaint, and that i t  owed no duty to the 
plaintiff concerning the same and had committed no wrong to him by 
reason of the alleged acts of which he complains. 
In order to show that the plaintiff's dam was broken by the ponding 

of water back upon it, and that this was caused by the cross-dam of the 
defendant obstructing the natural flow of the water from the river 
down the natural depression or channel and through the defendant's 
land, the plaintiff proposed to show by his own testimony that since the 
cross-dam was erected his dam had been broken several times a t  the 
same place. The defendant restored i t  each time i t  broke, and the 
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I plaintiff testified that when restored i t  was not as good a dam as i t  was 
before the first break. I t  was about the same height, though not as 
thick. This evidence was admitted over the defendant's objection. The 

1 plaintiff had previously testified that the break in  his dam was about 
10 feet from the defendant's cross-dam-right a t  the junction of 

( 69 ) the two dams. The witness also testified that if the upper dam 
and the cross-dam were not there, the natural course of the over- 

flow water during freshets would be down the deep depression on the 
defendant's land, and that his dam had not broken until the cross-dam 
was built, the latter being higher and thicker than his dam. There was 
evidence tending to show that the deep depression on the defendant's 
land served as a natural drain or flood channel for the waters of the 
river in times of freshets. The defendant's proof tended to show that 
the plaintiff's dam was stronger and better when i t  was restored than i t  
had been before. The parties introduced testimony which tended to 
sustain their respective contentions. 

The defendant in  apt time requested the court to submit the following 
issues to the jury: 

1. Did the defendant by its maintenance of its river dam wrongfully 
cause any injury to the plaintiff ? 

2. Did the defendant have an easement to maintain said dam? 
3. Did the plaintiff enter into an agreement with the defendant to 

forego any right to recover damages if the defendant would restore 
plaintiff's dam to the condition in which i t  @as before the injury? 

4. Did the defendant comply with said agreement ? 
5. What damage, if any, has plaintiff sustained? 
The court refused to submit the issues, and defendant excepted. The 

court then submitted three issues, which, with the answers thereto, were 
as follows : 

1. Did the defendant negligently obstruct the natural flow of the flood 
waters of Roanoke River by its dams, and cause the same to collect and 
be thrown against plaintiff's dam in greater volume and force than they 
naturally would have been, and thereby break plaintiff's dam and flood 
and injure his farm, as alleged? Ans. : No. 

2. Did defendant by its dam wrongfully and unlawfully obstruct the 
natural flow of the flood waters of Roanoke River and cause the 

( 10 ) same to collect and be thrown upon plaintiff's dam i n  greater 
violence and force than they otherwise would have been, and 

thereby break the same and flood and injure plaintiff's farm, as alleged? 
Ans.: Yes. 

3. What damage, if any, is plaintiff entitled to recover? Ans. : 
$1,000. 
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The court charged the jury in part as follows: ('The plaintiff toll 

tends that outside of said dam and between i t  and the main channel of 
the r i ~ e r  there is a natural depression or drain 300 or more yards wide, 
which is a natural flood channel of Roanoke River, that is, a channel 
through which the overflow waters of the rix-er naturally flow wheneaer 
the waters rise sufficiently high to overflow the banks of the main chan- 
nel of said river, and the court charges you, if you find this to be true, 
that there such a flood channel between the plaintiff' dam and the 
river, that the defendant had no right to obstruct said channel with his 
dam or dams, unless the defendant has shown by a preponderance of 
evidence that i t  had an easement or prescriptive right to do so." "That 
water resulting from an overflow in districts where flood waters cover 
great tracts of land mag be treated as surface water, and the landowner 
incurs no liability where in protecting his land from such overflow he 
throws the water upon an adjoining proprietor, except when he diverts 
or obstructs water from the flood channel of such stream, for the flood 
channel of a stream is as much a natural part of it as is the ordinary 
channel." The defendant excepted to each of these instructions. 

The other facts pertinent to the exceptions relied on in this Court are 
stated in  the opinion. There was a judgment upon the rerdict for the 
plaintiff, and defendant appealed. 

Daniel, Travis & Kitchin for plnintifl. 
Day, Bell & Dunn, dycock & Daniels, and ~Wurray Allen for defend- 

ant. 

WALKER, J., after stating the case: There are only two excep- ( 71 ) 
tions discussed in the appellant's brief, and those not mentioned 
are to be taken as having been abandoned under Rule 40 of this Court. 
140 N. C., 666. While we are not required to consider them, they have 
been examined and found to be without merit. 

The court below need not submit issues in any particular form. I f  
they are framed in such a way as to present the material matters in  
dispute and so as to enable each of the parties to have the full benefit 
of his contention before the jury and a fair  chance to develop his case, 
and if, when answered, the issues are sufficient to determine the rights 
of the parties and to support the judgment, the requirement of the 
statute is fully met. Hatcher v. Dabbs, 133 N .  C., 239; Falkxer v. 

.Pileher, 137 N.  C., 449; Jackson v. Telegraph Co., 139 N.  C., 347. 
This case is much like the one last cited in principle. Here, as in that 
case, the defendant, by proper requests for instructions, could have had 
the benefit of all the defenses which are covered by the issues i t  tendered, 
and indeed the charge of the court presented the case to the jury, under 
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the issues submitted, in  every possible aspect, except as to the settlement 
with the plaintiff, and this was not pleaded. That matter was, there- 
fore, not properly before the court, as i t  was not made an issuable fact 
by the pleadings. The question of easement was submitted to the jury 
under the second issue with full and correct instructions as to what 
would constitute an easement and with proper reference to the evidence 
relating thereto. The jury were directed to answer the second issue 
(( ,7 n o  if they found that an easement to maintain the dam existed. They 
answered the issue "Yes," thereby finding that there was no easement. 
We do not think the defendant was in  any sense prejudiced by this 
action of the court. Coules ?;. Lovin, 135 N. C., at  p. 485; Deuver v. 

Deaver, 137 N. C., 246. I f  the defendant succeeded in  showing 
( 72 ) that the easement existed at  any time, there was er-idence of non- 

user for as much as twenty years (&ump v. Mims, 64 N. C., 
767)) and whether there had in fact been such disuse was a question for 
the jury. They gave their verdict on this point against the defendant. 
This disposes of the questions of easement and settlement. The ques- 
tion raised by the defendant's first issue was certainly embraced by the 
second issue submitted by the court. Indeed, the latter more clearly 
and definitely presented the precise matter in controversy, and mas, 
therefore, the more preferable of the two, as will hereafter appear. . 

The two questions reserved, under the rule, in the defendant's brief, 
and to which the argument before us was mainly addressed, relate, first, 
to the competency of the plaintiff's testimony as to the several breaks in  
his dam after the defendant's cross-dam was constructed, and, second, to 
the liability of the defendant for having obstructed the flood channel of 
the river on his own land by his cross-dam and thereby diverting the 
water to the plaintiff's dam and causing the same to break and his lands 
to be flooded. 

As to the relevancy of the evidence admitted by the court, the ruling, 
we think, mas free from error. The plaintiff testified that before the 
cross-dam was erected the overflow or flood water of the river was accus- 
tomed to pass down the depression a t  the foot of his dam without doing 
any injury thereto, and that his dam was broken by the ponding of the 
water back against it, which was caused by the obstruction of the de- 
fendant's cross-dam to its natural flow. He  further stated that his dam 
had never been broken by the water before the erection of the cross-dam, 
but that after its erection i t  had broken three times during freshets, 

on account of the ponding of the water. There was no objection. 
( 73 ) when he testified to the first break in  his dam in May, 1901. We 

do not see why the e~idence as to all the breaks mas not relevant 
to the issue. I f  the dam had not been injured before the cross-dam was 
erected and the water mas ponded back, and the plaintiff's dam was 
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broken several times after i t  was erected, this would seem to indicate a 
causal connection between the erection of the dam and the injury which 
followed. There was the positive evidence of the plaintiff as to the 
cause of the first break in  the dam, namely, the freshet and the cross- 
dam; and, if necessary, this should be considered in  passing upon 'the 
testimony to which objection was taken. I f  by relevancy is meant the 
logical relation between the proposed evidence and the fact to be estab- 
lished, the testimony was admissible when tested by this definition. I t  
is not a case where conditions are required to be the same, or at  least 
similar, as where a comparison between two things is made to ascertain 
if they have the capacity to produce the same effect, as in  Rice v. R. R., 
130 N. C., 375, and Bullock v. Canal Co., 132 N. C., 179; nor is the 
question like that raised in Warren v. Makely, 85 N. C., 12, and Burner 
v. Threadgill, 88 N. C., 361, where i t  was attempted to show the value 
of one tract of land by comparing i t  with that of an adjoining tract. 
Our  case is'more like that of Johnson v. R. R., 140 N. C., 581, and the 
class of cases to which i t  belongs, i n  each of which the plaintiff, i n  order 
to show that sparks from a certain engine had set his property afire, 
was permitted to show that the engine had emitted sparks shortly before 
o r  after the fire. Knott a. R. R., 142 N.  C., 238. I n  Aycock v. R. R., 
89 N. C., 321, the fact that a train had' just passed was held to be pre- 
sumptive evidence that i t  had caused the fire, which was discovered near ' 
i ts  track. Under the circumstances of this case there was an open and 
visible connection between the obstruction of the water by the 
cross-dam and the subsequent breaking of the plaintiff's dam. ( 74 ) 
The law does not require a necessary connection, which would 
practicaIIy exclude all presumptive evidence but such as is reasonable, 
and not latent and conjectural. Bottoms v. Kent, 48 N. C., 154; John- 
son v. R. R., supva. The evidence which was admitted fulfills that 
requirement. We do not hold that this evidence is  sufficient of itself to 
establish the fact of injury to the plaintiff's dam, but that the breaking 
of his dam three times, under all the circumstances to which he testifies, 
i s  fit to be considered by the jury, in  connection with the other facts, 
upon the question as to whether defendant's dam caused the alleged 
injury. It is more than conjectural evidence. 

This brings us to the consideration of the principal question i n  the 
case: Could the defendant legally obstruct what is known as the flood 
channel of the river by erecting a dam across i t  and thereby force the 
water back upon the plaintiff's dam to his injury, as already described? . 
We think i t  is thoroughly well settled that i t  cannot, but is liable for  
the  damages which resulted proximately from its wrongful act. "Every 
stream flowing through a country subject to a changeable climate must 
have periods of high and low water. And i t  must have not only its ordi- 
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nary channel, which carries the water at. ordinary times, but i t  must 
have, also, its flood channel, to accommodate the water when additional 
quantities find their way into the stream. The flood channel of the 
siream is as much a natural s art of i t  as the ordinary channel. I t  is 
prdvided by nature and i t  is necessary to the safe discharge of the 
(increased) volume of water. With this flood channel no one is per- 
mitted to interfere to the injury of other riparian owners." 3 Farnham 

on Waters, secs. 879 and 880. I t  is further said, by the same 
( 75 ) author, that the courts are very nearly agreed that the flood 

channel must be considered as a part of the stream, and no struc- 
tures or obstruction of any kind can be placed in  its bed which will 
have a tendency to dam the waters back upon the property of another 
riparian proprietor. The depression or drain which is mentioned in 
the evidence is a hirh-water channel of the kind described. I t  is aux- " 
iliary to the main channel, relieving i t  when the water is high and the 
swollen stream overflows its banks, the low places on the river acting as  - 
natural safety valves in  times of freshets. These depressions or chan- 
nels being provided by nature for the safe discharge of the large volume 
of water when the bed of the stream becomes incapable of retaining it, 
the course which the flood water: is in the habit of taking through them 
cannot be changed or obstructed to the injury of adjoining private land- 
owners. Farnham on Waters, see. 880. The wrong committed in  block- 
ing such a channel is of the same character as that of one who closes a 
natural drainway on his own land and thereby causes the land of an 
upper proprietoi to be flooded by the backwater. 

The principle governing this case has frequently been recognized and 
applied by this Court. I n  Overton v. Sawyer, 46 N. C., 308, i t  was held 
that without reference to the plaintiff's acquisition of an  easement by 
presumption, the defendant had a right to have the water allowed to 
pass off his land through a natural drain, and when the plaintiff, by 
means of an  embankment across the drain, obstructed the flow of the 
water and thus interfered with the rights bf the defendant, the latter 
had a cause of action against him for the resulting injury to his prop- 
erty. So in  Pu,gh v. Wheeler, 19 N .  C., 50, the Court decided that pond- 
ing water back upon another's land by any act which impedes its natural' 

flow is a clear and direct invasion of the proprietary interest in 
( 76 ) the land itself and is an actionable wrong, unless protected by 

a grant of the right so to do or by an easement i n  some other 
way acquired. I t  was asserted in  Porter v. Burham, 74 N.  C., 767, as 
being an elementary principle, which is founded on reason and equity, 
and common both to the civil and common law, that the owner of land 
cannot raise any barrier or dyke, even for the better enjoyment of his 
own property, so as to obstruct the natural drainage of another's land 
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and thus intercept and throw back the water upon it. "An owner may 
not use his property absolutely as he pleases. His  dominion is limited 
by the maxim, Sic utere tuo ut alienurn non ladas." Numerous cases 
to the same effect may be cited. Shaw v. E t h e d g e ,  48 N.  C., 300; 
Hair v. Downing, 96 N.  C., 172; T'Pilhelm v. Burleyson, 106 3. C., 381; 
Staton v. R. R., 111 N.  C., 278; Rice v. R. R., 130 K. C., 375; ~TIizell  v. 
McGowun, 126 N.  C., 439. 

The principle, in  its application to flood waters, is clearly stated in 
Jones on Easements, see. 729, where i t  is said generaHy that water 
which in times of freshet overflows the bank of a stream, and is accus- 
tomed to flow over adjacent lowlands in  a defined stream, is to be treated , 

as a watercourse, rather than as surface water, and a riparian owner is  
not allosed to stop the flow by- erecting barriers to the injury of another. 
See, also, 13 h i .  and Eng. Enc. (2  Ed.), 687; Jones v. R.  R., 61 S .  C., 
181. I n  discussing a somewhat simiIar question in Xtaton v. R. R., 109 
N. C., 337, the Court, by Xe?-rimon, C. J., said: " A  party must submit 
to the natural disadvantages and inconveniences incident to his land, 
unless he can in  some lawful way avoid and rid himself of them. But 
he has no right, as a general rule, to rid himself of them by shifting 
them by artificial means to the land of another, when naturally and in 
the order of things they would not go upon such land or affect i t  
adversely." To the same purport is the language of the Court ( 77 ) 
in  Alizell v. McGowun, 120 N .  C., 134. "The surface of the earth 
is naturally uneven, with inequality of elevation. The upper and lower 
holdings are taken with a knowledge of these natural conditions, and 
the pririlege or easement of the upper tenant to carry off the surface 
water in  its natural course under reasonable limitations, and the sub- 
serviency of the lower tenant to this easement, are the natural incidents 
to the o~vnershiu of the soil. The lower surface is doomed bv nature to 
bear the servitude to the superior, and must receive the water that falls 
on and flows from the latter. The servient tenant cannot complain of 
this, because aqua cun-it et debet currere ut solebut." I f  a riparian 
owner can raise the banks of a stream so as to confine the flood water 
and prevent its ooerflou-ing his land, witho'ut occasioning any injury 
to the property of others, he may do so, but he must suffer the con- 
sequences of any failure in  the attempt. Jones on Easements, see. 729. 
He  cannot set up a barrier to the flow of the water in  its natural or 
accustomed channel if i t  will result in injury to his neighbors. This 
Court has said i n  Staton v. R.  R., 111 N.  C., 278, that, in  adapting his 
property to any use, the landowner is subject to the law of adjoining 
proprietors and to the maxim, Sic utere tuo ut alienuri non ZwcFas. I f  
in  such adaptation the adjacent owner's rights of property are violated, 
he is entitled to compensation, not so much on the ground of a want of 
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skill or diligence in constructing the work of improvement, as for the . 

reason that by injuring his neighbor's land he has to that extent invaded 
his right of property. I t  is the wrong done, and not the manner of 
doing it, that primarily determines the liability. Applying these prin- 
ciples to the facts of this case, we find that the court fully and correctly 

instructed the jury as to the liability of the defendant for ob- 
( 78 ) structing the flood channel of the river and ponding the water 

back upon the plaintiff's lands, leaving i t  to them to find the 
facts upon which such liability depended. He  also charged the jury 
upon the question of surface water as favorably to the defendant as the 
lam permitted. The jury found that there was a flood channel which 
had been wrongfully obstructed to the plaintiff's damage, and this find- 
ing was made under instructions of the court based upon evidence and 
free from any error we have been able to discover. 

The fact that other causes may have concurred with the defendant's 
wrong in  producing the injury does not relieve i t  of liability; for tort 
feasors contributing to the same injury are jointly and severally liable. 
Dillon v. Raleigh, 124 N.  C., 184. "When the injury proceeds from 
two causes operating together, the party putting in motion one of them 
is liable the same as though i t  was the sole cause. This is one form of 
a universal principle in  the law, that he who contributes to a wrong, 
either civil or criminal, is answerable as doer. And i t  is immaterial to 
this proposition whether that to which he contributes is the violation of 
a responsible person, or of an irresponsible one, or whether i t  is a mere 
inanimate force, or a force in nature, or a disease.'' 'Bishop Non- 
Contract Law (1889), sec. 39; Barrow on Negligence, 25; Cooley on 
Torts (3  Ed.), p. 1471; Slater v. Mersereau, 64 N.  Y., 138. 

The other exceptions, which are not mentioned in  the brief of the 
defendant's counsel, disclose no reversible error, as we have stated, and 
require no special comment. 

No error. 

CLARK, C. J., did not sit on the hearing of this case. 

Cited: Aden v. Doub, 146 N.  C., 13;  Roberts v. Baldwin, 151 N.  C., 
408; ib., 155 N. C., 281; Garrison v. Machine Co., 159 N.  C., 288; 
Gross v. McBrayer, ib., 374; Hodges v. Wilson, 165 N .  C., 328; Hinton 
v. Hall, 166 N.  C., 481; Barefoot v. Lee, 168 N. C., 90; Guthrie v. 
Durham, ib., 576. 
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( 79 
ROSA L. JONES, ADMINISTRATRIX, V. ATLANTIC AND NORTH CAROLINA 

RAILROAD COMPANY. 

(Filed 5 March, 1907.) 

Negligence-Evidence-Nonsuit. 
The mere killing by a railroad train of an employee engaged in its 

operation raises no presumption of negligence, and a judgment of non- 
suit was proper when the witness for plaintiff testified, without other 
evidence as to negligence of the defendant, that he and plaintiff's intes- 
tate brought a turn of wood to the shanty-car of the train; that the wit- 
ness remained thereon; the plaintiff's intestate went back with the 
apparent intention of bringing another turn; the train started and went 
forward after the usual signals were given therefor, and that the plain- 

1 tiff's intestate was killed; as such does not establish sufficient facts from 
which actionable negligence could be inferred. 

ACTION io recorer damages for alleged negligent killing of plaintiff's 
intestate, tried at October Term, 1906, of CRAVEN, before Shaw, J., and ' 
a jury. At the close of the plaintiff's evidence and on motion of defend- 
ant the action was dismissed as on judgment of nonsuit, and the plain- 
tiff excepted and appealed. 

D. L. Ward for plaintiff. 
Simmons, Ward & Allen fov defendant. 

HOKE, J. There is no presumption of negligence arising against a 
railroad company from the mere fact that an employee has been killed 
while engaged in the operation of one of its trains, without any proof 
ultra tending to show negligence on the part of the company or estab- 
lish facts from which such negligence could be reasonably inferred. 6 
Thompson on Neg., see. 7652. An application of this principle to the 
facts of the present case will fully sustain the ruling of his Honor in 
dismissing the action. 

The deceased was conductor in charge at the time of one of the de- 
fendant's freight trains, which had stopped at some point on the 
road to take on blocks of wood-presumably for use in the de- ( 80 ) 
fendant's "shanty-car.'' 

Ben Merritt, a brakeman, and the only witness who testified as to the 
occurrence, said that "he and the deceased each got a turn of wood, and 
the witness put his on the shanty-car and remained upon the car; that 
the captain (the deceased) started back towards the pile, apparently 
intending to get another turn of wood, and that in a short time the train 
started, after having given the usual signals for doing so, and soon 
thereafter the deceased was found at or near the track," having been 
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run over and fatally injured by the train. The witness said that after 
the captain started toward the pile, he (the witness) was not in a posi- 
tion to see farther, and did not know where the deceased was when the 
train started-whether he was on or off the train, nor whether he had 
or had not given the engineer the signal to start. There is nothing, 
therefore, which shows or tends to show actionable negligence against 
the company, nor facts from which such negligence could be reasonably 
inferred, except the mere fact that the deceased, an  employee of the 
company, was run over and killed by the defendant's train. 

The ruling of the judge below, therefore, must be sustained. 
Affirmed. 

( 81 > 
W. H. MOORE v. N. Y. GULLEY. 

(Filed 5 March, 1907.) 

1. Pleadings-Complaint-Demurrer-Fraud-Judgment in Separate Action. 
In a suit brought to set aside a verdict and judgment in a former and 

different action for fraud and circumvention, an allegation of the com- 
plaint of fraud and suppression of material evidence is, alone, insufficient, 
and the demurrer properly sustained. 

2. Complaint-Demurrer-Perjury-Record Evidence. 
A demurrer to a complaint alleging false parol testimony concerning a 

material fact upon the trial of a former and different action between the 
same parties is properly sustained. Equity requires the party seeking it 
to be free from laches, and the production of a higher grade of evidence 
than mere parol, such as conviction of perjury. so there may be an end 
to the litigation. 

APPEAL from judgment sustaining a demurrer, before Biggs, J., a t  
January Term, 1907, of FRANKLIN. 

This action was brought to set aside a verdict and judgment and for  
a new trial in  a former action between the same parties for the recovery 
of a tract of land, in  which the present defendant was plaintiff and the 
present plaintiff was defendant. I t  is alleged, substantially, that the 
defendant swore falsely as to the boundaries of the land i n  dispute, i n  
that he testified that he had surveyed the same and run a line, and that 
according to the survey and location of the line his deed covered the 
land; and further that James I. Moore, under whom the plaintiff 
(Moore) claimed, was present when the survey was made and assented 
to the location of the line. I t  is then alleged that "this testimony con- 
stituted an  estoppel upon the and was false, as the testimony 
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of the chain-bearers, and another witness who was present when the 
survey was made, will show, they having expressed a willingness to tes- 
tify that James I. Noore was not present at the time mentioned, and 
that in fact he was not in the county; that the plaintiff has 
received a letter from the defendant, in which the latter "im- ( 82 ) 
pliedly admits that he may have been mistaken in his testimony 
when he swore that James I. Moore was present and consented to the 
running of said line and survey, n-hich constituted an estoppel"; that 
the matters to which the defendant thus testified were not set out in his 
complaint in  that suit. I t  is further alleged that the defendant fraudu- 
lently obtained from James I. Moore possession of the Rhem deed, which 
contains a true description of the land, and which the defendant sup- 
pressed; that by reason of the conduct alleged, the defelldant (Gulley) 
was enabled to secure a judgment i n  the former suit, and that the plain- 
tiff did not have the opportunity to meet his testimony at the trial. H e  
is advised that the alleged facts constitute fraud in law and invalidate 
the verdict and judgment. The court below sustained a demurrer to the 
complaint, and the plaintiff appealed. 

B. B, il lassenburg for p l a i n t i f .  
m'illiam H.  R u f i n  and TIT. M e  P e r s o n  for defendant .  

WALKER, J., after stating the case: The general doctrine, as hereto- 
fore approved by this Court when 11-e had separate jurisdictions of law 
and equity, was that if a verdict be obtained in an action at law by fraud, 
circumrention, or perjury, a court of equity pight  decide that the party 
should consent to set aside such verdict and have the matter tried de 
n o v o  in the court of common law; in other words, a court of equity 
could require a party to gire his adversary a new trial; but this power 
mas exercised with extreme caution and the application of xhe d o c t r m ~  
greatly restricted, and it was confined to cases which presented peculiar 
circumstances, and due regard was paid to the maxim, ('It is for the 
public good that there be an end to litigation." Burgess  v. Lov- 
engood, 55 5. C., 457. The law has continued to be as thus de- ( 83 ) 
dared. 

I n  this case i t  does not seem to us that there is any sufficient allega- 
tion of fraud or circumvention. The plaintiff states in his complaint 
that a deed containing the true boundaries of the land mas suppressed 
by the defendant, but i t  does not appear that this was done with the 
design to prel-ent the plaintiff from establishing the lines or that it 
actually did prevent him from doing so, or that the plaintiff made any 
effort to have the deed produced at the trial of the case, or that other 
means were not available for proving the boundaries. 14 Enc. P1. and 
Pr. ,  748, 749. 
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The plaintiff seems to have gone into the trial without relying upon 
the production of the missing deed, and he has not alleged facts which 
entitle him in law to complain of any conduct of the defendant in  
respect thereto. I t  may be added that the plaintiff does not state that 
the facts in  regard to the alleged suppression of the deed had not come 
to his knowledge before the end of the trial or before the expiration of 
the term at which the judgment was rendered. I t  does not, therefore, 
sufficiently appear that he did not have the time and the oppor$unity, 
during the trial, to produce the witnesses named in  his complaint for 
the puypose of contradicting the testimony of the defendant, if it was 
untrue; nor is i t  made to appear that if he did not ascertain what would 
be the testimony of those witnesses before the trial was completed, he 
did not discover i t  in time to move for a new trial before the adjourn- 
ment of the court, and thereby obtain the relief which he now seeks. 
There must have been no laches on the part of the plaintiff, if he mould 
show himself entitled to the favorable consideration of the court of 
equity. PozuelZ v. Watson, 41 K. C., 94; Dyche v. Patton, 43 N.  C., 
295; 14 Enc. P1. and Pr., 748. I t  is true, he alleged generally that he 

did not have the opportunity to meet the case made by the testi- 
( 84 ) mony of the plaintiff in the former suit, but i t  in no way appears 

why he did npt, or that he made reasonable and proper effort to 
do so, or that his inability to do so, if he made the effort and failed, was 
due to any fraud or circumvention of the defendant in  this case. It 
frequently happens that a party loses by reason of the unexpected char- 
acter of his adversary's testimony, but while this may furnish ground 
for an application to the'caurt in  the same cause for a new trial, if he 
has been surprised without any fault on his part, i t  is not sufficient to 
sustain an  independent action for relief against the verdict and judg- 
ment, unless there has been some fraudulent conduct or perjury. 

The principal contention of the plaintiff is that the defendant testi- 
fied falsely as to the survey of the line and the location of the boundary 
when James I. Moore was present and assenting. This is clearly not 
sufficient as an allegation of perjury. Even if the testimony was false 
i n  fact, i t  is not charged that i t  was knowingly or corruptly false. I t  
may have been untrue, and yet the defendant have been honestly mis- 
taken in  giving it. The reference to the letter received by the plaintiff 
from the defendant does not aid this defective allegation. I t  rather 
tends to show that if the evidence was false in  fact, i t  was mistakenly 
and not designedly so. 

But  the plaintiff does not allege that there has been any conviction 
for  the imputed perjury, and this objection is fatal to the complaint. 
I n  this respect, the rule as laid down by the Lord Keeper in Tovy v. 
Young, Prec. i n  Ch., 193, has been generally adopted: 9 e w  matter may 
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in some cases be ground for relief, but i t  must not be what was tried be- 
fore; nor when i t  consists in swearing only, will I ever grant a new 
trial unless i t  appears by deed or writing, or that a witness, on whose 
testimony the verdict was given, has been convicted of perjury or the 
jury attainted." Numerous cases have been decided in this Court 
involving the question now presented to us, and we believe that ( 85 ) 
in all of them the principle stated in Tovy v. Young has been 
followed, and a conviction of the alleged perjury required as a condition 
of granting equitable relief. Burgess v. Lovengood and Dyche v. Pat- 
ton, supra; Stockton v. Briggs, 58 N. C., 309; Horne v. Horne, 75 N. C., 
101. 

I f  facts such as those stated in the complaint were held by us to have 
laid a sufficient foundation for a suit to annul what has been solemnly 
adjudicated in a former action and to entitle the plaintiff to a retrial 
of the case, the result would be that, as has been well said, "all causes 
would end in chancery," and the trial of actions at law might, to say the 
least, be seriously embarrassed. We should, even in the rightful exercise 
of the undoubted jurisdiction invoked, proceed with the greatest caution. 
The reason of the rule requiring a previous conviction of the witness, 
upon an indictment for the perjury charged against him, has been said 
to be, besides the inconvenience of repeated trials, the difficulty of know- 
ing whether upon another trial the same or new witnesses would swear 
to the whole truth and nothing but the truth ; hence, to induce the Court 
to interfere, the falsehood of the former testimony must be shown, not 
merely by other witnesses, but by evidence of a higher grade, by writing, 
or by the unimpeachable record of a conviction for perjury. Pea- 
gram v. King, 9 N.  C., at p. 608; Dyche 11. Patton, supra. If we should 
listen to the complaints of those who come before us with evidence of 
less conclusive force, the administration of the law might easily be 
turned into a mockery. We can do no better than to quote the apt and 
impressive words of the counsel for the plaintiff (afterwards Chief Jus- 
tice of this Court) in Peagram v. King, supra, when discussing a ques- 
tion similar to the one we now have in hand: "It is not sufficient 
that the verdict be unjust or even that the evidence upon which ( 86 ) 
it was founded was false; perfect justice cannot be expected to . 

be administered in a human tribunal, and we must expect always to 
have wrong decisions, either from the mistakes in judgment of the 
judge, the defect of proof offered by the one party or the falsehood of 
that produced by the other. With this danger before us, which must 
always exist while adjudications are made upon the statements of wit- 
nesses who are liable to be corrupted, a necessity seems to have been felt 
of adopting the maxim, 'There must be an end to litigation.' Public 
convenience, as well as the interest of the parties, requires it. I t  results 
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from the palpable truth of the position that a second or a third or any 
number of trials r i l l  not.and cannot, in the nature of things, insure a 
final decision absolutely just." I n  that case, no previous con~~iction was 
required to be shown, because the witness was dead and had made a 
dying declaration, in which he confessed the perjury. But for these 
facts the decision would surely hare been the other vay, as this Court 
said in  Dyche v. Patton, supra. 

A copy of the record i n  the former suit of Gulley 7;. Moore was sent 
up as a part of the case on appeal. I t  is not mentioned in the com- 
plaint as an exhibit, nor by any proper pleading and reference is it 
incorporated with the complaint. If  we consider the case according to 
ordinary rules, this record is not within the range of the demurrer, i t  
being something separate and apart from the complaint. We deem it 
but just to the defendant to state that, from what appears in that record, 
this action seems to be a mere renewal of litigation which has heretofore 
been practically settled adverseIy to the plaintiff; and the specific allega- 
tions he now makes against the defendant of false smearing and unfair - - 

conduct appear to hare been tried by a jury and decided against 
( 87 ) him, when he had a full and fair opportunity to establish them, 

if t h ~ v  mere true. K O  inference unfavorable to the defendant -., 
can fairly be made in this case. as TTe are confined to the facts stated by 
his ad~~ersa ry  in his complaint; but, on the contrary, if we examine the 
record of the former suit, we find that every inference should be made 
in  his faror, as he has so far  succeeded in all his controversies mith the 
plaintiff, including this one. A demurrer was no doubt filed in this case, 
instead of an answer, to put an end to the litigation, and i t  was properly 
filed, as the complaint fails to state ally cause of action. 

His  Honor took the correct view of the case, and his ruling on the 
demurrer is sustained. 

Affirmed. 

Cited: S.  u .  Arthur, 151 N. C., 5 6 8 ;  Klnslarrd v. Adam,  112 S. C., 
766. 
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McCONNELL BROTHERS v. SOTJTHERN RAILWAY COMPANY. 

(Filed 5 March, 1907.) 

1. Railroads-Suitable Cars-Perishable Goods. 

A railroad company must furnish suitable cars for perishable goods 
accepted for shipment. 

2. Railroads-Refrigerator Cars-Undisclosed Arrangements-"Icing"-Lia- 
bility-Burden of Proof. 

TVhen the defendant railroad company is not compelled to accept per- 
ishable goods for shipment, but does so under an arrangement with a 
refrigerator company whereby the latter company was to furnish cars 
for perishable goods and do the necessary "icing," the former company to 
handle such cars in the course of its business, the railroad company is 
liable to the shipper for damages caused by the neglect to do the "icing" 
required. the shipper having no knowledge or notice of the contract and 
holding the bill of lading of the railroad company, the burden of proof 
being upon the plaintiff to show negligence only. 

3. Measure of Damages-Liability-Partial Exemption. 
The measure of damages to shipment of a carload of perishable goods, 

caused by defendant's negligence, is the net value at destination after de- 
ducting commissions and cost of sale, and a stipulation in the bill of 
lading that such should be the value of the goods at  the place of shipment 
is, pro tanto, a partial exemption of liability from the effect of the de- 
fendant's negligence, and is void. 

( 88 > 
ACTION, tried before Allen,, J., and a jury at  September Term, 

1906, of BUNCOXBE. Verdict and judgment for plaintiff. Defendant 
appealed. ' 

Julius C. Martin, for plainti,?. 
Moore & Rollins and Charles A.  Webb for defendant. 

CLARK, C. J. This is an action for negligence in  failing to properly 
care f& and ice a car-load of melons shipped from Bamburg, South 
Carolina, to Philadelphia, which arrived at their destination in bad 
condition and were sold for a small price. The defendant denied that 
the melons were damaged for lack of icing and that the plaintiff's claim 
was made within thirty days. These were issuable facts, which were 
submitted to the jury and were found adversely to the defendant. 

The bill of lading mas executed by the defendant company, but the 
defendant claims that i t  did not transport perishable products of this 
nature; that i t  merely furnished the plaintiff the car of a refrigerator 
company whose duty it was to ice the melons and keep them in good 
condition, and that if there mas any default in  this respect, whereby the 
plaintiffs were damaged, they should look to the refrigerator company 
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'and not to the defendant company. The court charged that if the plain- 
tiff obtained the car from the refrigerator company or took the bill of 
lading from the defendant, with the knowledge that the defendant did 
not hold itself out as transporting such freight, but was furnishing the 
car on behalf of the refrigerator company, with which i t  had made a 

contract to furnish such cars to shippers of perishable goods, 
( 89 ) then the defendant mas not liable, notwithstanding the bill of 

lading was given in  the name of the defendant; that the defend- 
ant's agent a t  Bamburg could be the agent of the refrigerator company 
as well as of the defendant, and though said agent signed the bill of 
lading in  the name of the defendant and received the money for icing 
the car and entered the memorandum of such payment upon the bill of 
lading, the defendant would not be liable for faiIure to properly ice the 
melons if the plaintiffs had notice that the defendant or its agent was 
furnishing the car as agent of a refrigerator company and not for the 
defendant. The defendant excepts to the last paragraph only, and we 
find no error therein of which i t  has cause to complain. The rest of 
the paragraph is not before us for review, as the plaintiff is not appeal- 
ing. The contract on its face was made with the defendant. The court 
charged that the defendant mas not compelled to accept perishable 
freight, but was liable for proper care if i t  received i t  for shipment; 
and that the burden of proving negligence by the defendant, by the 
greater weight of evidence was upon the plaintiffs. 

The prayers and charge were more fully stated, but the above is their 
pith and substance. I f  the defendant, common carrier, accepted perish- 
able goods for shipment, i t  was its duty to furnish suitable care there- 
for (Wood Railways, see. 430), and i t  became liable for any negligence 
i n  failing to use proper and customary appliances. I f  i t  furnished a 
refrigerator car, and the plaintiffs knew or had notice that their contract 
for icing was with this latter company, the judge properly told the jury 
that for any neglect to properly ice the melons the plaintiffs' recourse 
was against the refrigerator company, notwithstanding the bill of lading 
was given by the defendant and the money for icing was paid to the 

defendant's agent, for in  such case the defendant would have 
( 90 ) been liable only for unreasonable delay in  delivery of car at des- 

tination. 
The defendant could not by any stipulations in the bill of lading con- 

tract to limit its liability for negligence i n  transporting goods which i t  
receives for carriage. Everett v. R. R., 138 N. C., 68; Parker v. R. R., 
133 N. C., 335; Garclner v. R. R., 127 N. C., 298; Mitchell v. R. R., 
124 N. C., 238 ; Sutherland Damages, see. 904. 

The damages were properly estimated upon the net value of the 
melons at  the place of delivery, above commissions and expenses of sale 
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(Sutherland, supra, sec. 918; Hutchison on Carriers, p. 910) ; and this 
notwithstanding a stipulation in  the bill of lading that' the measure of 
damages should be the value at  the point of shipment. Ruppel v. R. B., 
167 Pa.  St., 179, 181; Willock v. R. R., 166 Pa. St., 184 (where numer- 
ous authorities are collected) ; R. R. v. Ball, 80 Texas, 603; Sutherland, 
supra, sec. 918. The consignor ships to get the benefit of the market 
price at  the place of destination, and a contract in  case of negligence 
that the damages shall be measured by the price at  the place of ship- 
ment is pro tanto an agreement for partial exemption for the carrier's 
negligence, and is void. Everett 2). R. R., RuppeZ v. R. R., and Willed: 
v. R. R., supra. 

No error. 

Cited: 1Vi.nsZow v. R. R., 151 N. C., 254; Stringfield v. R. R., 153 
N. C., 128, 137; Harden v. R. R., 157 N.  C., 243, 248; Mule Go. c .  
R. R., 160 N. C., 223. 

(Filed 5 March, 1907.) 

1. ~viddnce-statements to Third  Persons. 
Where a witness testi6es that he has truly stated to a third person, of 

his own knowledge, a fact which he has since forgotten, the testimony of 
such third party as to what the statement was is competent. 

2. Measure of Damages-Time and Place-Woods-Judge's Charge. 
The measure of damages to plaintiff's wo6ds caused by the negligence 

.of the defendant is the reasonable worth of the property a t  the time and 
place or locality of destruction, and it was not error in the court below to 
refuse to charge that such was the value of the wood standing in the 
woods, plus the cost of cutting. 

ACTION, tried before Cooke, J., and a jury, at  October Term, 1906, of 
EDGECOXBE. Verdict and judgment for plaintiff. Defendant appealed. 

CS. M .  T. Fountain for plainti#. 
John L. Bridgers for defendant. 

CLARK, C. J. This is an action to recorer the value of cord-wood 
burned by a fire alleged to have been negligently set out by sparks from 
the defendant's engine. One Melton testified that as agent for the plairr- 
tiff he superintended the cutting and cording of the wood and reported 
the number of cords to the plaintiff; that the number thus reported was 
correct, though he does not now remember the exact number; that these 
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reports were sometimes made in writing and sometinies verbally. The 
written reports were admitted in evidence without objection. The plain- 
tiff testified that the reports were made by Melton, as stated, and that 
he paid for the number of cords reported by him and that he kept a 
record of the nuniber. H e  further testified, orer the defendant's objec- 

tion, what the total number was which had been reported by Mel- 
( 92 ) ton and recorded by himself, arid which he had paid for. This 

mas competent. "Where a witness testifies that he has truly 
stated to a third person, of his own knowledge, a fact which he has since 
forgotten, the testimony of such third party as to what the statement 
was is competent." 16  Cyc., 1198 (v) ; 1 Elliott Ev., sees. 389, 390; 
Shear v. Van Dyke, 10 Hun., 528. 

The court charged the jury that the measure of damages was the 
value of the wood in the locality where i t  was, and not what i t  could be 
sold for elsewhere, and refused to instruct them, as prayed, that "the 
measure of damages was the value of the wood standing in  the woods, 
plus the cost of cutting." I n  this there was no error. "When property 
is lost or destroyed by the negligence of another, the usual rule as to the 
measure of damages is the reasonable worth of the property at  the time 
and place of its destruction." Rippy  ?;. Miller, 46 N. C., 480; 13 Cyc., 
148 (c) ; Fowler v. Insurance Co., 74 N .  C., 89; Grubbs v. Imurance 
Co., 108 N.  C., 480; Boyd v. Insurance Co., 111 N.  C., 378. The 
learned counsel for the defendant laid stress upon the word '(locality," 
but we think the judge meant by this the "place," i. e., the value of the 
wood corded up in  the woods where i t  was when burnt, and that the 
jury must have so understood him. 

No error. 

Cited: Jones 21. Flynt ,  159 N.  C., 99. 

( 93 ) 
C,  ALEXANDER r. ATLANTIC COAST L I N E  RAILROAD COMPASY. 

(Filed 12 March, 1907.) 

1. Railroads-Penalty-"Transport." 
A statute (Revisal 1905, sec. 2632) imposi'ng a penalty upon a railroad 

company omitting or neglecting to "transport" goods, merchandise, etc., 
within a reasonable time, does not include within its meaning the delivery 
thereof, delivery necessarily requiring the concurrence of the consignee 
and having a distinctive meaning. . 
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2. Penalty Statutes-Construction. 

A statute imposing a penalty must he strictly construed in accordance 
with the meaning of the words employed, and must not he extended by 
implication or construction when the act complained of does not fall 
clearl~- within the spirit and letter thereof. 

3. Statute-Prima Facie Case-Burden of Proof. 

When the evidence discloses that the time taken by the railroad com- 
pany for transporting goods, etc., was p~inza facie reasonable as fixed by 
the statute, the question of reasonable time is one for  the jury to measure 
by the statutory standard, the burden of proof being upon the plaintiff. 

CLARK, C. J., dissenting. 

ACTION, heard before Long, J., and a jury, on appeal from a court of 
a justice of the peace, at  December Term, 1906, of MARTIN, to recover 
a penalty provided in section 2632 of Revisal 1905. Verdict and judg- 
ment for plaintiff. Defendant appealed. 

This action mas begun before a justice of the peace by summons '(for 
the nonpayment of the sum of $27.50 due by penalty as provided in sec- 
tion 2632, Revisal of 1905, and demanded by said plaintiff." From a 
judgment for plaintiff in  the Superior Court, defendant appealed. The 
following issues mere submitted to the jury: 

1. Did the defendant receive the goods for shipment, as alleged, at  
Jamesville, consigned to plaintiff, on 10 August, 1906? 

2. Did the defendant fail to transport and deliver said goods ( 94 ) 
within a reasonable time? 

3. Did defendant's agent, on 14 August, inform the plaintiff that the 
goods had not arrived, and that he had marked them "short"? 

4. When did the defendant delirer the goods? 
, The jury, by consent, responded affirmatirely to the first and third 
issues, and to the fourth, "20 August, 1906." Defendant objected to the 
second issue, and tendered, in lieu thereof, the following: "Did the de- 
fendant fail to transport said goods within a reasonable time?" 

The testimony tended to show that the goods, a crate of bottles and 
a barrel of bottles, were delivered to defendant at Jamesville to be 
shipped to plaintiff at  Williamston, N. C. On 14 August defendant 
delivered to plaintiff ('one crate of bottles and one barrel of bottles, and 
he paid the freight, 16 cents. When plaintiff opened the packages he 
found that they were not his property. He  notified defendant's agent 
on 17 August. H e  said that they belonged to some one else; looked and 
could not find plaintiff's goods, although they were on the defendant's 
platform at Williamston on 14 August. Defendant's agent, by mistake, 
marked the freight bill "short" on 17 August. R e  delivered the goods 
to plaintiff on 20 August. Jamesville and Williamston are on defend- 
ant's road and about 11 miles apart, there being no intermediate sta- 
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tions. Plaintiff made demand of defendant's agent for the goods prior 
to 20 August, who told him that they were not there; looked, and could 
not find them. 

Defendant move;! for judgment upon the entire evidence. Hotion 
denied. Defendant requested his Honor to instruct the jury: "If they 
should find from the evidence that the goods in question were in fact 

transported from Jamesuille, N. C., to Williamston, X. C., the 
( 95 ) point of destination, within a reasonable time, although the de- 

fendant's agent told the plaintiff the goods were not there on 
14 liugust, and marked the freight bill 'short,' then the plaintiff is not 
entitled to recover in  this action." The instruction was refused, and 
defendant excepted. 

His  Honor, so the record states, "told the jury, in  substance, that i t  
was not only the duty of the defendant to transport the goods within a 
reasonable time, but also their duty to deliver them within a reasonable 
time." 

Defendant excepted to his Honor's refusal to give the special instruc- 
tion prayed, and to the submission of the second issue. From a judg- 
ment on the verdict, defendant appealed. 

Y o  counsel for plainti#. 
H.  W .  Stubbs for defendant. 

CONKOR, J., after stating the case: The plaintiff sues for the penalty 
imposed by section 2632, Revisal, upon any common carrier which shall 
"omit or neglect to transport within a reasonable time any goods, mer- 
chandise, or articles of value received by i t  for shipment," etc. The 
words "reasonable time," for the purpose of fixing the standard of duty, 
is defined to be "the ordinary time required for transporting such arti- 
cles between the receiving and shipping stations." A delay of two days 
a t  the "initial point," etc., is not to be charged against such transporta- 
tion company as unreasonable, and shall be held prima facie reasonable, 
and a "failure to transport within such time shall be held prima facie 
unreasonable." 

We had occasion in Walker v. R. R., 137 N. C., 163, to consider and, 
in  so fa r  as was necessary, upon the facts there presented, construe the 

statute. BIT. Justice Walker, writing for the majority of the Court, 
( 96 ) said: "The word 'transport' does mean to carry or convey from 

one place to another, but i t  also means to remove-and this is one 
of the primary significations, according to the lexicographers." While 
Jlr. Justice Douglas  rote a dissenting opinion upon other phases of the 
case, i n  which the Chief Justice concurred, he concurs in  the construc- 
tion put upon the word "transport," in  so fa r  as i t  is involved in the 
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present appeal, saying: "It is from the Latin word 'transportare,' com- 
pounded from the words 'tram,' meaning over or beyond, and 'portare,' 
to carry. I t  does not mean simply to remove from one place, but in- 
cludes also the idea of carrying to another place." For the purpose of 
disposing of this appeal, the adoption of either definition of the word 
'(transport" leads us to the same conclusion. The Supreme Court of the 
United States, in  Gloucester Ferry Co. v. Pa., 114 U. S., 203, says: 
"Transportation implies the taking of persons or property at  some point 
and putting them down at another." Webster defines the word "trans- 
port" thus: "To carry or bear from one place to another; to remove; to 
convey; as to transport goods; to transport troops." International Dict., 
1530; Black's Law Dict., 1184. His Honor mas of the opinion that the 
word included delivery; hence, he submitted the second issue, directed 
to the inquiry whether the defendant did, within a reasonable time, 
"transport and deliver" the goods, and, in  accordance with that 1-iew, 
instructed the jury that i t  was the duty of the defendant not only to 
transport the goods, but to deliver them within a reasonable time. The 
exception to this ruling presents the question upon which the decision 
of this appeal depends. It is undoubtedly true that the common law 
imposes the duty upon every common carrier to receive, transport, and 
deliver all goods, merchandise, etc., offered for that purpose, and that 
for a failure to do either i t  is liable to an action for damages. 
For  failing to receive goods, a penalty is imposed by section ( 97 ) 
2631, Revisal. 

We find, upon an examination of the authorities, that the word "de- 
liver" is of entirely different origin and signification from the word 
(( transport." To "transport" an article, i t  must be received and retained 
by the person charged with the duty; whereas, to "deliver," the person 
intrusted with the possession of i t  must part with i t ;  hence, the word is 
compounded of de and liberare, '(to set free; to set at  liberty; to give 
over"; this, of course, importing that the duty of transporting has been 
discharged, completed, because the delivery can only be made after the 
transportation is complete. Webster's Inter. Dict., 386; Century Dict., 
Vol. 11. '(A delivery of an article consists in handing the article to the 
person to whom delivery is made." Bellou~s T .  FoZsom, 27 N. Y., Supr. 
Court (4 Rob., 43). "As hetween carrier and consignee, delivery im- 
plies the mutual acts of the two." U.  X. v. ~l.lcCreary, 11 Fed., 225. 

Again, i t  is evident that the 1,egislature had in mind the distinction 
between the duty to ('transport" and to "deliver," because the former 
is the act of the carrier without the intervention or aid of the consignee; 
whereas the latter cannot be accomplished without the concurrence of 
the consignee. A person upon whom the duty to transport is imposed 
is the sole actor; whereas the duty to deliver necessarily involves the 
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acceptance by the person to whom delivery is to be made, or, as said by 
the Court, i t  "implies the mutual acts of the t~vo." The idea of parting 
with the possession and control of an article or paper-writing as an  
essential element in  the delivery of it is illustrated in many instances- 
as in the delivery of a deed 3rhich is separate and distinct from signing 
and sealing, but equally essential to its vslidity. Daniel, J., in  X o o r e  

v. Collins, 15 S. C., 388, says: ('A deed may be delivered by 
( 98 ) words, IT-ithout any act of delivery by the grantor, as if the 

writing sealed lieth upon the table, and the feoffer or obligor 
saith to the feoffee or obligee, Go and take up the said writing, etc. 
. . . The 7%-ords must amount to an  authority or license, in  the per- 
son addressed, to take possession of the deed, and a reception of the 
instrument by the person spoken unto must follow the speaking of the 
1%-ords. Whenever the words evidence an assent in the feoffer or obligor 
to part with the writing as a deed, and, at the same time, evidence a 
willingness that the person spoken unto should take the writing as a 
deed, and a reception of the writing by the person addressed follows the 
speaking, then the words amount to a delivery." The Legislature could 
not have intended to impose a penalty upon the carrier for not doing 
something which necessarily involved the presence and acceptance by 
the consignee or his agent. I f  the consignee live in  the country, or at  
some distance from the depot, or for any cause fails to call for the 
goods n~ithin the four days, i t  cannot be that the carrier should be liable 
to a penalty for not delivering, when there mas no person to whom 
delivery could be made. I t  is for this reason that upon the completion 
of the transportation, that is, the carrying from the point of shipment 
to the destination, he must, when called for, deliver. I f  not called for, 
a new duty, with different measure of liability, is imposed upon the 
carrier. H e  must place the goods in a warehouse or other proper place 
and care for them uritil called for-he ceases to be a carrier and be- 
comes a warehouseman. Hilliard v. R. R., 51 N. C., 341, wherein 
Rufin, J., says: '(Naturally, a contract to carry goods from one point 
of a railroad to another point, on the same road, is fulfilled by the 
transportation of them to the point of destination and having them there 

in  a state ready to be delivered. . . . Considering the unload- 
( 99 ) ing upon arrival and, in  the absence of the consignee, the de- 

positing in the warehouse as parts of the transportation, the Court 
sees no reason why, ordinarily, the liability as carrier should not termi- 
nate with the transit of the goods. After the goods are placed in  the 
warehouse the owner's interest is protected by another responsibjlity of 
the company which arises-that of a warehouseman, bound to take ordi- 
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nary care of the goods." The Court held that the carrier was under 
no legal liability to give the consignee notice of the arrival of the goods. 
Clark v. R. R., P5N. C., 423. 

We note that i u  section 2641 the Legislature was advertent to the dis- 
tinction between the words ('transport" and "deliver," and imposed upon 
the carrier the duty to "deliver," etc. 

I t  mould seem clear that the duty to carry-transport-is essentially 
different from the duty, at  the termination thereof, to deliver to the con- 
signee. I t  is true that upon the receipt of the goods the law imposes 
both duties-but to be performed in their own order. I f  the question 
were i n  doubt whether the word "transport," as used i n  the statute in- 
cluded the word "deliver," the well settled canons of construction of 
penal statutes make i t  our duty to resolve the doubt for the defendant. 

Applying the rule by which courts should be guided in the construc- 
tion of a penal statute, Bynum, J., in Coble v. Xhoffner, 75  N. C., 42, 
says: "It cannot be construed by implication, or otherwise than by 
express letter. I t  cannot be extended by even an equitable construction, 
beyond the plain import of its language. I f ,  therefore, even the intent 
of the Legislature to embrace such a case was clear to the Court from 
the statute itself, we cannot so extend the act, because such a construc- 
tion is beyond the plain import of the language used." 

I t  is said that we should see, in  the statute, the evil intended (100) 
to be remedied, and so construe i t  that such evil may be repressed 
and the remedy advanced. This is undoubtedly the general rule in the 
construction of statutes. This suggestion has been heretofore made and 
disposed of by the same learned judge. "In construing a penal statute, 
we are not allowed, as in  the case of those which are not penal, to look 
at the motives or the mischief which was in the legislative mind. The 
rule is peremptory that the case must fall within the plain language of 
a penal statute before the penalty can attach." Ib., 44. As was said 
by Mr. Justice Ashe in Whitehead v. R. R., 87 N. C., 255: "The rigid 
rules of the common law with reference to the liability of common car- 
riers should not be applied to a case involving the violation of a penal 
statute." Such has been the uniform rule of construction from the . 
earliest times. 

I t  would seem that such an elementary proposition would neither 
require nor justify the citation of authority, but a proper deferellee to 
the opinion of our brethren ~37ho differ from us makes i t  proper to 
reexamine the foundations of the law. I n  Jenkinson v. Thomas, 4 
Tenn., the Chief Justice said : "If we had the power, of legislation per- 
haps we should think i t  proper to extend the penalties created by the 
statute; . . . but as i t  is our duty to expound and not to make acts 
of Parliament, we must not extend a penal law to other cases than those 
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intended by the Legislature, even though we think they come within the . 
mischief intended to be remedied." Again, one of the sages of the l a v  
admonishes us that "A penal law shall not be extended by equity; that 
is, things which do not come within the words shall not be brought 
within it by construction. The law of England does not allow of con- 
structive offenses, or of arbitrary punishments. No man incurs a pen- 

alty unless the act which subjects him to i t  is clearly within both 
(101) the spirit and the letter of the statute imposing such penalties. 

I f  these rules are violated, the fate of accused persons is decided 
by the arbitrary discretion of judges and not by the express authority 
of the laws." Potter's Dwarris Statutes, 247. I t  would be a work of 
supererogation to cite authorities and the multitude of decided cases to 
show both the wisdom and uniformity of this rule of law. We dare not 
depart from it, even by the suggestion involved in  Lord Macaulay's 
brilliant rhetoric. When courts are called upon to declare and enforce 
well settled legal principles sanctioned by the wisdom of the sages of the 
law and the experience of the ages, they may not take notice of the 
parties to the controversy. We must declare the law as i n  our conscience 
and judgmrnt we believe i t  to be. We dare not, without violating both, 
do otherwise, no matter whether the parties be natural persons or cor- 
porations. The Legislature has used words which we find have a clear, 
well defined meaning; we know of no other way of ascertaining what it 
meant. 

I t  is conceded that the duty to deliver does not arise until the article 
is called fo r ;  but i t  is contended that by refusal or failure to do so, when 
demanded, the penalty is incurred. I t  is undoubtedly true that a failure 
to deliver when demanded subjects the carrier to an action for dam- 
ages-it may be, as for a conversion, making him liable for the value of 
the article-but this liability is entirely independent of any statutory 
duty. We are not advised of any statute imposing a penalty for this 
breach of duty. Possibly the evil suffered by the public for failure of 
carriers to transport goods within a reasonable time, which attracted the 
attention of the Legislature and induced i t  to enact the statute upon 
which this action is founded, did not extend to failure to deliver, after 

the transportation was complete, and i t  deemed the common-law 
(102) remedy sufficient protection to the consignee. I t  is apparent that 

a statute imposing a penalty for failure to deliver would be 
guarded with provisos in respect to demand, etc. However'this mag be, 
i t  is a question for the lawmaking department to deal with. We simply 
give to the language used in this statute its ordinary, usual, and well de- 
fined meaning, in  holding that the duty to transport does not include the 
duty to deliver. They are separate and distinct duties imposed by law. 
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For  a failure to perform the first in  a reasonable time, a penalty is im- 
posed; for a failure to perform the second, the consignee has his action 
for damages. 

The testimony showed that the goods were received for shipment 
10 August, 1906, and were at  Williamston, their destination, on 14 Bu- 
gust. The statute declares that prima facie this was a reasonable time 
for transportation. I t  will be observed that the standard fixed by the 
statute by which to measure reasonable time is the ordinary time re- 
quired for carrying, etc. This distance between Jamesville and Wil- 
liamston is stated to be 11 miles. Whether the goods were transported 
within a reasonable time, measured by the statutory standard, is a ques- 
tion for the jury, the burden upon the facts found being with the plain- 
tiff to show that the time was unreasonable. The question in  contro- 
versy was whether the goods were transported within a reasonable time. 
I n  refusing to submit an issue directed to that question and in  instruct- 
ing the jury, as set out i n  the case on appeal, there was error, for which 
defendant is entitled to a 

New trial. 

CLARK, C. J., dissenting: I t  is found by the jury, by consent, that the 
goods were received by the defendant at  Jamesville, N. C., 10 August, 
1906, and were not delivered to the consignee a t ,  Williamston till 20 
August. I t  is admitted that the goods were applied for by the 
consignee on 14 August and again on 17 August. Williamston (103) 
is only 11 miles from Jamesville, and there is no intermediate 
station. This is an appeal from a judgment for a penalty of $20 for 
unreasonable delay under Revisal, sec. 2632. The jury found that there 
was unreasonable delay in  getting the goods from Jamesville to the 
plaintiff at  Williamston. I t  would not seem that this conclusion could 
be reasonably controverted. The defense is that the goods really reached 
Williamston 14 August and were in  the warehouse of the defendant, but 
that tlie agent of the defendant there delivered to the consignee on 14 
August a different package, and on 17 August erroneously told the con- 
signee that the goods had not come; but finding on 20 August that the 
goods were there, so informed the consignee, who came that day and got 
them. The defendant contends that i t  did not fail to "transport" the 
goods in  a reasonable time, because in fact they got to Williamston by 
14 August, though i t  denied them to the consignee till 20 August. 

The defendant is surely "sticking in  the bark." There is no technical 
mystery in the word ('transport." I t  simply means "to carry." The 
contract which the defendant made by the bill of lading was not merely 
to carry the goods from Jamesville to Williamston, but from the con- 
signor at Jamesville to the consignee at  the defendant's station at  Wil- 
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liamston. I t  includes, according to the due and recognized course of 
dealing of common carriers and by the very terms of the contract, taking 
the goods from the consignor at  the defendant's station at Jamesville 
and their delivery to the consignee at  the defendant's s t a t h  at  Wil- 
liamston. Nothing else would be a discharge of the contract i n  the bill 
of lading to transport the goods from "A" a t  one point to "B" a t  
another. I t  is not contended by the consignee that the goods should be 

delivered to him elsewhere thali at  the defendant's warehouse in  
(104) Williamston; but there was certainly no compliance (till 20 Au- 

gust) with the co~ltract to deliver to the consignee, for he applied 
at  the defendant's depot a t  that place and was refused the goods. They 
are not carried or transported to him at Williamston when on his appli- 
cation at  the proper place he is denied them. 

The "carrying" or '(transporting" of goods within a reasonable time 
is a common-law duty. The Revisal, 2632, simply enforces the dis- 
charge of that duty by the penalty therein provided. The common-law 
duty of transporting goods to ihe consignee was not performed if upon 
application of the consignee a t  the office of the carrier the goods are not 
delivered to him. 

I t  is a matter of vital importance to the public that carriers shall per- 
form their common-law duty of carrying goods to consignees without 
unreasonable delay. Both Congress and the State legislatures have been 
engaged in framing statutes to regulate the conduct of common carriers, 
by prohibiting excessive charges and prohibiting discrimination and 
delays in the discharge of their duties to the public, and i n  other respects. 
I t  cannot be a reasonable and just construction of Revisal, sec. 2632, 
that the Legislature meant that this railroad has discharged its contract 
and legal duty to carry these goods to the consignee at  Williamston by 
carrying them to Williamston, but refnsing them to the consignee when 
he applied for them. That is to "make the law of none effect." I t  is to 
"keep the word of promise to the ear, but break it to the hope." 

I t  was probably negligence, and not intentional untruth, that the agent 
at Williamston denied that the goods were there. So i t  would have been 
if the goods had lain at Jamesville. I t  was not necessary that unreason- 

able delay in transporting the goods to the consignee should be 
(105) willful. That there is another statute, Revisal, sec. 2631, compell- 

ing the carrier under a penalty to receive goods when tendered, in  
no wise takes from the purview of the contract in  the bill of lading the 
duty of transporting them thereafter, and carrying them, not merely to 
Williamston, but delivering them to the consignee at  that place, when 
demanded by him. The goods do not necessarily go into the carrier's 
warehouse a t  the place of destination, but are often delivered from the 
car or the platform. The defendant's agent at  the destination is as 
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much a part of the '(transporting" force as the shipping clerk at the 
place of origin. Delay due to the negligence of either is the negligent 

' 

delay of the carrier. 
This is a remedial statute. I t  should be given the plain, everyday, 

well understood meaning of the ~ o r d s  which are used to guarantee the 
enforcement of the duty of' the railroad company to carry the goods to 
the consignee when applied for by him at the place of destination. I t  
is said by Nacaulay in  his History of England (ch. 12), quoting a cur- 
rent statement, that an ingenious lawyer could "drive a coach and six 
through an act of Parliament." However that may have been as to the 
lawyers of England in  the courts of that day, i t  is not true in the courts 
of this State, whose earnest object, in this case as in all others, is to 
ascertain and effectuate, not defeat, the intent of the Legislature, espe- 
cially as to remedial legislation widely affecting the business of the 
State. The difference between the members of the Court is as to what 
was the relief which the Legislature meant to guarantee shippers by 
this statute. I t  could hardly have deemed that i t  would be any relief 
to the public to require the common carrier merely to transport the 
goods without unreasonable delay to its warehouse at  the destination, 
while denying their possession to the con'signee when demanded. 
The goods are still unreasonably delayed as long as delivery of (106) 
them to the consignee is refused without cause. What can i t  
matter to the consignee where the goods are detained, so long as they 
are in  fact unreasonably detained bv the carrier and refused to him! 
Was i t  the object of the statute to prohibit merely unreasonable delay 
i n  carrying the goods to the destination, or to secure their prompt 
receipt by the consignee at the destination? 

 he object of the Court being to search for and ascertain the intent 
of the Legislature in  enacting Revisal, sec. 2632, i t  will throw light upon 
that investigation to note that in  section 2641 in  the same subchapter it 
is proridedvthat when only a portion of the shipment has reached the 
place of destination, "the carrier shall be required to deliver to the con- 
signee such portion of the consignment as shaIl have been received, upon 
payment or tender of the freight charges due upon such portion." I t  
is not controverted here that the freight was paid, and if the transporta- 
tion of part of the consignmellt includes delivery to the consignee, there 
must be a riolation of the statute giving a penalty for unreasonable 
delay, when all of the goods are received and-none i r e  delivered when 
(as here) the freight is paid and the goods are demanded. 

Besides, section 2633 of the same subchapter provides: "Upon pay- 
ment or tender of the amount due on any shipment which has arrived at  " A 

its destinition, . . . such common carrier shall deliver the freight 
in  question to the consignee or consignees." These sections, 2633 and 
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2641, show that a delivery of goods upon demand is a constituent ele- 
ment in  discharging the duty of transporting the goods to the consignee, 
an unreasonable delay to do which justly subjected the carrier to the 
small penalty of $20 here recovered for taking ten days to carry this 

consignment 11 miles from the consignor at  one station to the 
(107) consignee a t  the next station upon the same road, there being no 

station between. I f  the statute cannot be enforced because the 
defendant's negligence and delay in  getting the goods from the consignor 
to the consignee occurred after they reached the defendant's station a t  
Williamston instead of before, then the law as thus construed is a very 
defective relief to the public from the evil intended to be remedied, and 
gives to any carrier free hand to destroy the business of any consignee, 
if disposed to discriminate against him. 

NoTE.--T~~ General Assembly, by chapter 461, Laws 1907, just enacted 
(8 March), has provided that Revisal, sec. 2632, under which this action was 
brought, ''shall be construed to require the delivery at destination within the 
time specified." 

Cited:  S tone  v. R. R., post, 224; W a l l  v. R. R., 147 N. C., 411; 
Poythress  v. R. R., 148 N. C., 396; Reid v. R. R., 149 N. C., 426; M f g .  
Co. v. R. R., 152 N. C., 668; Grocery Co. v. R. R., 170 N. C., 244. 

(Filed 12 March, 1907.) 

Wills-Devise-Heirs-Children-Intention-Rule in Shelley's Case. 
A devise of certain lands in trust to the use of one, and after his death 

to his issue forever, when it appears in an ulterior limitation that the 
words ''issue" and ''children" were used in the will as correlative terms, 
passes only an equitable estate for life to the first taker, and an equitable 
estate in fee to his children, the Rule in GheZZey's case having no applica- 
tion. 

EJECTMENT, heard a t  October Term, 1906, of SAMPSON, before Jones, 
J., and a jury. The plaintiffs claimed title under the will of William 
Faison, as remainderman. His Honor held that E. L. Faison, the plain- 
tiff's father, took a fee under said will under the R u l e  ifi Shelley's case, 
and that the plaintiffs took nothing. The plaintiffs submitted to a non- 
suit and appealed. 

(108)  George E. But ler  for p la in t i f s .  
J o h n  D. K e r r  and F. R. Cooper for defendant. 
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FAISON 2). ODOM. 

BROTTX, J. The plaintiffs' right to recover depends upon the con- 
struction placed upon the eighth item of the will of William Faison, 
dated 18 May, 1855, and which, relieved of unnecessary surplusage, 
reads as follows : "I gi~-e, de~ise,  and bequeath unto my son, Matthew J. 
Faison, and his heirs, in trust for the use and benefit of my son Edward, 
during his life, my Chestnut lands on the west side of the Six Runs, etc., 
and after the death of my said son Edward, to his issue forever; and in  
case of his death without leaving issue, I give, devise, and bequeath the 
lands devised in  trust to him unto his surviving brothers and their heirs ; 
and in  case of their death before him and leaving children, to such issue 
and their heirs." 

I n  this will the testator devises an equitable estate for life to Edward 
Paison and an equitable estate in  fee "to his issue forever." The limita- 
tion over to the surviving brothers would not prevent the application of 
the rule, had the first devise been to Edward Faison and his heirs or the 
heirs of his body. 

There have been cases where i t  was the manifest intention of the tes- 
tator that the second taker should take, not from him, but from the first 
taker; then the words "children," "issue," etc., as well as the word 
"heirs," have been construed in  some jurisdictions as words of limita- 
tion, and the Rule in Shelley's case applied. Brinton v. Martin, 197 
Pa. St., 618. I n  the will under consideration there is no manifest inten- 
tion that Edward Faison should be the root of a new succession and 
that those in  remainder should take as his heirs. I n  order to bring the 
rule into operation, the limitation must be to the "heirs qua heirs" of 
the first taker. "It must be gil-en to the heirs or heirs of the body as 
an  entire class or denomination of persons, and not merely to 
individuals embraced within such class." 25 A. & E., 650, and (109) 
cases cited. 

When the devise is to one for life and after his death to his children 
or issue, the rule has no application unless i t  manifestly appears that 
such words are used in  the sense of heirs generally. 25 A. & E., supra, 
651, and cases cited. 

I n  this will the word "issue" is evidently used in  no such sense, but 
as a correlative term for children, and this word is not sufficient to 
indicate a purpose to create au estate of inheritance in Edward Faison. 
Hauser v. Craft, 134 N.  C., 329, and cases cited; Xtarmes v. Hill ,  112 
N. C., 1 ;  Rollins v. Keel, 115 N.  C., 68. That the word "issue" is used 
in the sense of children is indicated plainly in  the ulterior limitation 
to the surviving brothers, in  which the testator uses this language: 
"and in  case of their death before him and leaving children, to such 
issue and their heirs." 
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We a r e  of opinion t h a t  E d w a r d  Fa ison  took a l i fe  estate only i n  t h e  
l a n d  i n  controversy, a n d  t h a t  t h e  plaintiffs, h i s  children, t a k e  the  l a n d  
i n  fee, a n d  the i r  f a t h e r  being now dead, they  a r e  entitled t o  possession, 
unless t h e  defendants  c a n  show some other  a n d  better t i t le  of defense. 

N e w  trial.  

Cited: 3'nison v. Kelly, 149 N. C., 284;  Ford v. McBrayer, 171 N. C., 
423. 

(110) 
G. B. GORDNER v. BLADES LUMBER COMPANY. 

(Filed 12 March, 1907.) 

1. Action-Trespass Quare Clausum Fregit-Remedy-Possession. 
Action of trespass q b c ~ r e  clnasum fvegit is the appropriate remedy for 

wrongful invasion of another's possession of realty. It lies for wrongful 
injury to  the possession, and in order to recover it is  necessary for plain- 
tiff to show that  he had actual or constructive possession a t  the time of 
the alleged injury. 

2. Proof-Actual Possession-Time. 
Plaintiff's evidence of the possession of the land, without fixing the 

time, is insufficient. He must show his possession to have been a t  the 
time of the alleged trespass in  order to prove actual possession, and to 
sustain his action thereon. 

3. Proof-Constructive Possession-Title-Entry-Time. 
When actual possession is not sufficiently shown and constructive pos- 

session relied on, the plaintiff must show title in himself and present 
right of unobstructed entry a t  the time of the alleged wrong. 

4. Constructive Possession-State-Subsequent Grant. 
Evidence by plaintiff of a grant to himself from the State made after 

the time of the alleged trespass is insufficient to show constructive posses 
sion necessary to maintain the action of trespass quare clausum f reg i t .  

5. Same-Adverse-TitIe-State-iiCoIor." 
When plaintiff relies upon constructive possession by reason of title, and 

no grant from the State or thirty years adverse possession is  shown, it is  
incumbent on plaintiff to  establish title by adverse occupation and claim 
of ownership under color for twenty-one continuous years prior to the 
alleged trespass, and such occupation for nineteen or any less number of 
years than twenty-one is not sufficient. 

6. Pleading-Answer Sufficient. 
An answer alleging that  the defendant "is advised, informed, and be- 

lieves that  the first article of the complaint is  not true, and therefore 
denies the same," is sufficient to raise the issue. 

ACTION i n  n a t u r e  of trespass quare clausum fregit, t r i ed  before Shaw, 
J., a n d  a jury, a t  November Term,  1906, of CRAVEN. 

(111) At t h e  close of plaintiff's testimony, o n  motion of defendant, 
t h e  action was  dismissed a s  o n  judgment  of nonsuit,  a n d  plain- 

tiff excepted a n d  appealed. 
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Loft in & Varser for plainti f .  
W.  IT'. Clark and Moore & Dunn for defendant. 

HOKE, J. The action of trespass quare clausum fregit is the appro- 
priate remedy for the wrongful invasion of another's possession of 
realty. I t  lies for injury to the possession, and, in  order to sustain the 
action, i t  is required that the plaintiff should establish by proper proof 
that he mas in the actual or constructive possession of the property at  
the time the wrong was done. 8. v. Reynolds, 95 N. C., 616; Patterson 
u. Rodenhamer, 3 3  N. C.. 4:  Smi th  v. Wilson.  18 F. C.. 40. 

I f  there is no evidence of actual possession, and the plaintiff seeks to 
recover by reason of constructive possession, i t  becomes necessary for 
him to show title and that such title existed in him at the time of the 
alleged trespass. McCormick 2). Monroe, 46 N. C., 13 ; Drake v. Howell, 
133 N.  C., 162. 

An application of these principles to the facts of the present case 
fully sustains the ruling of the trial judge in  dismissing the action. 

There is no sufficient evidence of actual possession in  plaintiff at  the 
time of the wrong done to justify a recovery by him. He  testified to 
a n  arrangement made by him with one White, some time in  the year 
1899, by which White was to hold the land for him. White, i t  seems, 
denied this tenancy, and some court has sustained the claim of White in 
this denial. 

But, accepting the plaintiff's version as true, this leaves i t  entirely 
uncertain and indefinite as to what time i n  1899 the agreement 
was made with White, and when White assumed the possession (112) 
under and by virtue of this alleged agreement. 

We can discover no e~ridence in  the record of any cutting of the land 
after March, 1899; and the burden being on the plaintiff to establish 
the wrong, his evidence fails to show that the trespass mas committed 
while he mas in  actual possession of the property, and no recovery, 
therefore, can be had by him on that ground. Edmonston v. SheMon, 
49 N.  C., 451. 

True, plaintiff testifies that a few days after taking his deed from the 
administrator, he went upon the land and .found some persons cutting 
timber, and they had then cut, or there had been cut to that time, about 
200,000 feet; but if this is all the occupation he had of the property, 
and he was then without any title, this would be no such possession as 
the law protects. I n  the absence of title, the wood-choppers were as 
much in  possession as plaintiff. Morris v. Hayes, 47 N. C., 93. 

The plaintiff, then, must recol-er, if at  all, by reason of constructive 
possession, which, as heretofore stated, makes i t  necessary for him to 
show that he had the title at the time of the alleged trespass. I n  the 
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endeal-or to do this, the plaintiff offered a grant of the State for the 
land to himself, bearing date in  1902, many years after the alleged tres- 
pass; and so this does not at  all meet the requirement. Drake v. Howell, 
supra. 

Plaintiff also offered a deed for the land from Anne Randall to Wil- 
liam Mitchell, bearing date 1804, and a line of mesne conveyances, 
apparently regular, c&eying this interest to himself; his own deed, 
under this claim, bearing date i n  March, 1899, and presumably, a few 

days before the cutting had ceased. 
(113) No title from the State by grant or thirty years adverse pos- 

session having been shown to this time, on the facts presented, 
i n  order for plaintiff to establish a good title by reason of these deeds 
he would have to show that he or his predecessors, or he and they to- 
gether, had occupied the land under or while holding them, for some 
continuous period of twenty-one years prior to the trespass. 

The evidence, as now contained in  the record, fails to show continu- 
ous occupation for a longer period than eighteen, or, at  most, for nine- 
teen years. No title, therefore, has been shown under either claim at 
the time of the alleged wrong; and the plaintiff having failed to show 
either active or constructive possession at  such time, upon the entire 
evidence, his action was properly dismissed as on judgment of nonsuit. 

The Court is also of opinion that the answer of defendant to plain- 
tiff's allegation of ownership and trespass-a similar and specific de- 
nial having been made as to each-"that i t  is advised, informed, and 
believes that the first article of plaintiff's complaint is not true, and 
therefore denies the same," is sufficient in  form to raise the issue, and 
the exception of plaintiff addressed to that question was, therefore, prop- 
erly overruled. Kitchim v. Wibon ,  80 N. C., 191. 

On the record and evidence, as now presented, there is no error, and 
the judgment below is 

Affirmed. 

Cited: Waters v. Lumber Co., 154 N. C., 233; Barfield v. Hill, 163 
N. C., 265. 

(114) 
M. S. TREMAINE v. JOHN W. WILLIAMS. 

(Filed 12 March, 1907.) 

1, Deeds-Conveyances-Standing Trees-Sufficiency. 
Standing trees are a part of the realty, and a conveyance of title thereto 

has to be suficient to convey realty; and a contract for cutting timber, 
without the proper words of conveyance and a sufficiently definite descrip- 
tion of the land upon which the same is standing, is void against pur- 
chasers for value under a sufficient deed subsequently registered. 
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2. Deeds-Registration-Possession-Notice-Statute. 

Purchasers for value under a sufficient and registered deed are not 
affected with notice by the possession of those under a prior deed, if 
invalid or registered upon an invalid probate. No notice, however full 
or formal, can supply the notice by registration required by the statute. 

3. Admission of Title-Contract wi th  Grantor-Personal Covenant. 

An admission by the defendant in his answer, that the title to the timber 
passed to the plaintiff, estops the defendant from asserting the right to 
cut it under a contract prel-iously made by him with the grantor, such 
being a personal covenant, and not one running with the land. 

ACTION in DUPLIN to recover damages of the defendant for cutting 
trees. On 23 October, 1906, plaintiff obtained an order restraining 
defendant from cutting the trees into timber upon the land in  ques- 
tion. A motion was made by plaintiff before Jones,  J. ,  at chambers in  
Eenansville, on 23 October, 1906, to continue the order to the final hear- 
ing, and from the judgment of his Honor the defendant appealed. The 
pertinent facts are stated i n  the opinion. 

Stevens,  Beasley & W e e k s  for plaintif f .  
H .  D. Willianzs and X u r ~ a y  A l l e n  for defendant .  

CLARK, C. J. The plaintiff's grantor, James N. Williams, and the 
defendant entered into the following contract, 20 April, 1905 : 

I, James &I. Williams, have agreed to let John W. Williams (115) 
put a steam mill on my land near Hallsville, Duplin County, 
N. C., and John W. Williams is to pay me $1.50 per thousand for pine 
timber, the same to be measured a t  the mill by the Doyle rule as i t  is 
delivered there before any is sawed; and John W. Williams may keep 
said mill there for twelve months, with privilege of five years, provided 
he pays for the timber as cut, a t  no time to have on hand over 30,000 
feet of pine timber unpaid for. And J. W. Williams is to pay for 
cypress logs $2 per thousand, and shall not keep on hand more than 
20,000 feet unpaid for at any time, and what is held unpaid for shall be 
subject to the debt for the price agreed upon, and said James M. Wil- 
liams may sell the same within sixty days from the time of measurement 
if J. W. Williams fails to pay for it. The undersigned parties to con- 
tract do agree to above conditions. JAMES M. WILLIAMS. 

J. W. W I L L I A ~ .  

This agreement, duly probated, mas recorded in the office of register 
of deeds for Duplin County, 15 January, 1906. On 18 January, 1906, 
said James M. Williams and others executed to the plaintiff a deed for 
the timber upon two tracts of land described therein, one for several 
tracts combined into one tract of 753 acres, the other 9 1 x 0  acres, all 
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lying i n  Duplin County, which deed was recorded 20 January, 1906. 
The cornplaint alleges that the defendant is wrongfully cutting timber 
on aforesaid premises, and asks for damages and a restraining order. 
The answer admits that the plaintiff is owner of the timber on the land 
described in  his deed, and that the defendant is cutting it, but avers 
that under the above agreement with one of plaintiff's grantors, J. M. 

Williams, the defendant is entitled to cut the timber, paying 
(116) plaintiff therefor at  the rate specified in  the agreement between 

defendant and said J. M. Williams. There were contradictory 
affidavits whether or not plaintiff had notice of said agreement between 
Williams and the defendant when he took his deed. The order of the. 
court allowed the defendant to saw up all logs on hand severed from 
the land and remove the timber,, but enjoined the cutting of any more 
logs to the hearing. The defendant appealed. 

Standing trees are a part of the realty, and can be conveyed only by 
such an instrument as is sufficient to convey any other realty. Ward u. 
Gay, 137 N. C., 399; Dmke v. Howell, 133 N. C., 165; Green 7;. R. R., 
73 N. C., 524; Mizell u. Burnett, 49 N. C., 249; s. c., 69 d m .  Dec., 744. 
The agreement between J. 31. Williams and defendant is not sufficient 
to convey the timber. I t  contains no operative words or words of con- 
veyance. This defect is fatal, and as to realty cannot be helped out by 
par01 (Ward 21. Gay, supra), nor by the prior registration of the de- 
f e c t i ~ e  instrument. When the grantee in a conveyance of realty has i t  
recorded, his title cannot be affected by any notice of a prior unrecorded 
conveyance (if there had been such), nor by notice that another is in 
possession with claim of title. Revisal, sec. 980. "No notice to pur- 
chaser, however full and formal, will supply the place of registration." 
Quinnerly v. QuimerZy, 114 N.  C., 145. Of course, if the instrument 
recorded is not a conveyance, there has been no prior registration of a 
conveyance. 

Even if the agreement between Williams and defendant had contained 
words of conveyance, it was void for lack of description of the tract 
upon which the timber stood. There mas no offer to show that Williams 
owned only one tract, or that the timber x7as on the tract where the 

engine stood. On the contrary, i t  mas alleged and admitted that 
(111) there were several tracts. The answer having admitted the 

ownership of the timber by plaintiff under his deed from J. 31. 
Williams, we cannot understand how the defendant can assert any right 
to cut it by virtue of his agreement mi.th J. 11. Williams. 

The title to the timber in the plaintiff being admitted, the agreement 
is merely a personal covenant. I t  is certainly not a covenant running 
with the lands, which, besides, is not claimed to have passed to the de- 
f endant. 
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I t  is not controverted that the money for the logs already sawed, and 
for logs on hand which the defendant is permitted to saw up, is to be 
paid to plaintiff a t  the price named in the contract with Williams. The 
order restraining the defendant from cutting any more trees embraced 
i n  the conveyance to the plaintiff is 

Affirmed. 

Cited: 1Vanufacturing Co. v. Rosey, post, 372; Piano Co. v .  Spruill,  
150 N. C., 169; Wood v .  Lcwey, 153 X. C., 403; Burwell v. Chapman, 
159 N. C., 212; Buchanan v. Clark, 164 N. C., 71; Bank v .  Cox, 171 
N.  C., 81; Allen v. R. R., 171 N. C., 341. 

T. C. HILL xr. JOYAS H. BROWN. 

(Filed 12 March, 1907.) 

Supreme Court Decision-Contracts-Dormant Stipulations-Rights. 

There can be no rested right in the decision of the Supreme Court, but 
such decision is, as a dormant stipulation in a contract, construed with 
reference to the time it was made. and a subsequent overruling of the 
decision by the same Court will not disturb it. 

ACTI~K heard by Jones, J., at November Term, 1906, of DUPLIN. The 
judge found the facts in accordance wi th  agreement of counsel. From 
judgment for plaintiff, defendant appealed. 

Stevens, Beasley & Weeks for plaintiff. 
H. D. Wi l l iams  and B u r r a y  Allen for defendant. 

BROWN, J. I t  appears from the case agreed that the land in  (118) 
controversy was partitioned in 1891 by decree of the Superior 
Court of Duplin in  a proceeding to mhich this plaintiff and defendant, 
and all the other owners, were parties, except the children of Pallie Wha- 
ley. The final decree confirming the partition was entered 5 Xarch, 1897. 
I n  August, 1903, defendant Brown acquired title to the share of the 
Whaley children. I t  is contended that he is estopped by the principles 
laid down in Carter v .  Whi te ,  134 N. C., 466, from setting up against the 
plaintiff such outstanding interest so acquired. I t  is contended by de- 
fendant that (1) Carter v. Whi t e  was first correctly decided, and the 
subsequent decision is erroneous; (2) a contract valid under a judicial 
decision in  force when the contract is entered into cannot be impaired 
by a subsequent judicial decision. 

I n  an able and learned argument, Mr. Allen, of counsel for defendant, 
asks us to overrule the last decision rendered.in Carter v. White ,  134 
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N. C., 466. I t  is not necessary that we should take that into consider- 
ation, as we are with the defendant upon the second contention, so far  
as i t  applies to the facts of this case, which are on "all-fours') with those 
stated in  Carter v. White.  I n  both cases the defendant i n  partition pro- 
ceedings, after final decree therein, acquired an outstanding interest 
from an owner who was not a party, and attempted to set i t  up against 
the plaintiff in  such proceeding. 

When the Carter case was before this Court at  August Term, 1902, 
i t  mas held that defendant was not estopped. I t  is said in  the opinion: 
"SO the plaintiff's contention is that, bk reason of said decree, defend- 
ant is estopped from setting up his interest acquired from Land, not- 
withstanding Land was not a party to the special proceeding." 

The Superior Court held with the plaintiffs, and this Court said: 
"In so holding his Honor was in error." When the case was con- 

(119) sidered again at  Spring Term, 1904, the purport and general 
scope of the opinion of 1902 was recognized in  both the opinion 

of the Court and the dissenting opinion of the Chief Justice. 
Between the promulgation of the two decisions this defendant pur- 

chased the outstanding interests of the Whaley children. I n  so doing 
we think he is protected by the principles of law set forth in  the opinion 
of this Court i n  131 N. C., p. 14, notwithstanding the majority of this 
Court in  1904 took a different view. 

We deduce the well settled principle from a number' of authorities, 
that the law of contract enters into the contract itself and, in  the con- 
struction, forms a part of it. I t  is practically a dormant stipulation in 
the contract, and i t  must be enforced as a part of i t  and as i t  is con- 
strued at  the time the contract is made. ATapier v. Jones, 47 Ala., 96; 
Davis c. Montgomery, 51 Ala., 146; Herndon v. Neave, 18 S. C., 354; 
Haskett v. Maxey, 139 Ind., 66; 19 L. R. A., 379. The annotator says, 
in  commenting on the last cited case: "The effect of judicial decisions 
as the law of a contract made while the decisions are in  force, although 

' they are overruled before the time for ellforcing the contract, is recog- 
nized in  the above decision. The justice of this doctrine is apparent." 

I n  Haskett v. Maxey, supra, the Court held: "The construction of a 
statute of descent established by the decisions of the courts at  the time 
of a quit-claim by heirs claiming under the statute becomes a part of 
the contract and must govern the rights of the parties as against a dif- 
ferent construction thereafter adopted by overruling the former deci- 
sions." 

I n  Farrior v. Nortgage Co., 12 L. R. 9.) 896, the Supreme Court of 
Alabama says: "Persons contracting are presumed to know the existing 

lam, but neither they nor their legal advisers are expected to 
(120) know the law better than the courts, or to know what the law 
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will be at some future day. Any principle or rule which deprives a 
person of property acquired by him, or the benefit of the contract 
entered into in reliance upon and strict compliance with the law in all 
respects as interpreted and promulgated by the court of last resort at 
the time of the transaction, and no fault can be imputed to him, unless 
i t  be held a fault not to foresee and provide against future alterations 
in the construction of the law, must be radically wrong. Such a prin- 
ciple or rule of law would clog business transactions, unsettle titles, and 
destroy all confidence in the decisions of the Supreme Court of the 
State." The principle is recognized by recent decisions of our own 
Court. In  8. v. Bell, 136 N. C., 677, it is applied in a criminal action 
by N r .  Justice Connor, speaking for the Court, in these words: "While 
it is true that no man has a vested right in a decision of the Court, i t  is 
equally well settled that where, in the construction of a contract or in 
declaring the law respecting its validity, the Court thereafter reverses 
its decision, contractual rights acquired by virtue of the law as declared 
in the first opinion will not be disturbed." 

I n  a case of great importance at last term the subject is elaborately 
considered by Mr. Justice Walker and the principle we apply in this 
case fully recognized and applied there. Hill v. R. R., 143 N. C., 539. 
I n  that case the learned justice comments upon 8. v. Bell as follows: 
"This Court in 8. v. Bell gave practical effect to the rule that the 
reversal of a precedent should not be allowed to work an injustice, by 
requiring that the case then under consideration should be tried anew, 
not according to the principle as then decided, but according to the 
former adjudication, simply because the party is presumed to 
have acted in reliance upon it. Was that not the only fair and (121) 
proper course to pursue, and would any other have commended 
itself to our sense of right? The opposite rule would have met with 
strong condemnation, as being contrary to the plainest principles of 
justice." 

We think, upon well established authority, supported by sound prin- 
ciples o'f justice and public policy, that the defendant is not estopped 
from setting up his interest in the land acquired in 1903. Upon the 
agreed facts, the judgment of the Superior Court is 

Reversed. 

Cited: Mason v. Cotton Co., 148 N.  C., 511; Jones v. Williams, 155 
N. C., 190; Acker v. Pridgen, 158 N. C., 340. 
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J. H. SESSOMS v. LEIGH R. SESSOMS. 

(Filed 12 March, 1907.) 

1. Partition-Wills-Estates-Fee Tail-Statute-Fee Simple. 
A devise to S. and the lawful heirs of his body forever confers an 

estate fee tail, converted into a fee simple under the statute. Revisal 
1905, see. 1578. 

2. Wills-Devise-"Lend." 
In the construction of a will the word "lend" will be taken to pass the 

property to which it applies in the same manner as the use of the words 
"give" or "devise," unless it is manifest that the testator did not intend 
an estate to pass. 

3. Wills-Estates-Fee Simple-Contingency-Limitation of Fee-Statute. 

When by the operation of the statute a fee tail is converted into a fee 
simple, with a limitation of a fee upon the death of the first taker with- 
out heirs, a separate estate is created direct from the testator to the 
second taker upon the happening of the contingency, under the doctrine 
of shifting uses and by way of executory devise, and is not a qualification 
of the estate of the first taker, or too remote since the act of 1827, see. 
1581, Revisal 1905. 

4. Shifting Uses-Executory Devise-Construction Unaffected-Statute. 

Revisal 1905, see. 1581 (Laws 1827), is a rule of construction upholding 
the second and contingent estate upon the death of the first taker without 
heirs, etc., and does not change the application of the doctrine of shifting 
uses and executory devises in determining the nature and extent of the 
precedent estate. 

(122) SPECIAL PROCEEDINGIS for partition of land, transferred on 
issues raised, to Superior Court in term, and tried before Neal, J., 

at December Term, 1906, of BERTIE, a jury trial having been waived by 
the parties. 

Petitioners and defendant Leigh R. Sessoms are the children and 
heirs at  law of Joseph W. Sessoms, who died i n  June, 1906, leaving a 
last will and testament in which disposition is made of the land in con- 
troversy. 

The interest of said Joseph W. Sessoms in  the land was derived under 
the following clause in  the will of his grandfather, William Sessoms : 

"ITEM 3. I lend unto my grandson, Joseph W. Sessoms, the Wyman 
tract of land, whereon his father H. B. Sessoms, lived and died, the 
number of acres not known, to him and his lawful heirs of his body for- 
ever; and if he should die without lawful heirs of his body, I then lend 
i t  to his sister, my granddaughter, Martha Sessoms, and her lawful 
heirs of her body forever; and I further lend unto my grandson, Joseph 
W. Sessoms, and my granddaughter, Martha Sessoms, the following 
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negroes, to wit: Negro woman Jinny, boy Abram, man Watson, boy 
Washington, girl Gregory, and girl Catherine, to them and their lawful 
heirs of their bodies forever: P ~ o v i d e d ,  if either of my grandchildren 
mentioned in  this item should die without lawful heirs of his or her 
body, my wish is the surviving one, as the case may be, shall have the 
above lands and negroes as above stated; and if both of them should 
die without lawful heirs of his or.her body, my wish and desire is that 
the above mentioned lands and negroes be equally divided between my 
lawful heirs then living, unto them and their heirs forever." 

That William Sessoms, the grandfather, died in April, 184-1, (123) 
and his mill was duly admitted to probate May Term, 1844; that 
Joseph W. Sessoms died, as stated, in June, 1906, and the Martha men- 
tioned in  the mill of his grandfather, William, died prior to that time. 

I f ,  by this clause of the will of his grandfather, Joseph W. Sessoms 
acquired only a life estate, then partition of the same shall be made a s  
demanded in the complaint; but if Joseph W. Sessoms acquired an abso- 
lute estate, then the land must be dealt with as directed by the will of 
said Joseph. 

The court below being of opinion that Joseph W. Sessoms, under his 
grandfather's will, acquired an absolute estate in the land, adjudged that 
the mill of said Joseph shall control the disposition of the land, and the 
plaintiffs excepted and appealed. 

Winston  &  matth hews for plaintiff. 
Winborne B Lawrence and Shepherd & Shepherd for defendants. 

'HOKE, J., after stating the case: The clause in question conferred on 
Joseph W. Sessoms an estate tail, converted by our statute into a fee 
simple, Revisal, sec. 1578 ; and the court below was correct, therefore, in 
holding that Josph W. Sessoms acquired an absolute estate under the 
terms of his grandfather's will. 

This construction is not affected by the use of the word ('lend." This 
word is not infrequently used in  wills as synonymous with "give" or 
"bequeath" or "devise." There are instances where, from the context or 
exceptional use of the word, i t  has been allowed a different significance; 
but the general rule is, that unless i t  is manifest that the testator did 
not intend an  estate to pass, the word "lend" will pass the prop- 
erty to which i t  applies in the same manner as if the word "give" (124) 
or "devise" had been used; and this, we think; is the clear im- 
port of the word in the present case. Cox v. Marks,  27 N.  C., 361; King  
v. Utley, 85 N.  C., 59; Edgerton v .  Aycock, 123 N. C., 134; Hinson v. 
Picket t ,  9 S .  C. Eq., 35. 

I t  is further urged on the part of the appellants that Joseph W. Ses- 
soms only acquired a life estate in  the land by reason of the limitation 
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over to his sister Martha and her lawful heirs; the argument being that 
this limitation ovcr to Martha so qualified the devise to Joseph and "the 
lawful heirs of his body forcver" that these words, "lawful heirs of his 
body," should not be received in  their ordinary acceptation, "carrying 
the cstate to the whole line of heirs of the sort dcscribcd to take in  suc- 
cession as such heirs," but should be regarded in a qualified sense as a 
mere descriptio personarurn or particular description of individuals, by 
reference to whom, instead of their father Joseph, the succession should 
be regulated. 

But this, we think, is not the correct interpretation of this devise, and 
the position involves a misconception of the principle which is sought to 
be applied. 

The devise to Joseph and the heirs of his body carries to him the en- 
tire estate, and the limitation over to "Martha and her lawful heirs," 
in  casc Joseph dies without lawful heirs of his body, is not a qualifica- 
tion of the estate of Joseph, but is a separate estate, which, on a contin- 
gent event, would go to Martha direct from the testator under the doc- 
trie of shifting uses, and by way of cxecutory devise. Smi th  v. Bris- 
son, 90 N. C., 284. 

Prior to au  act of 1827, Revisal, see. 1581, this limitation over would 
have been too remote, as being against the policy of the law which con- 
demns perpetuities. But  this statute, enacted for the purpose, established 
a rule of construction by which this and similar limitations could very 

generally be upheld. 
(125) The statute, however, which, as stated, only established a rule 

of construction by means of which the second estate could, under 
certain circumstances, be validated and upheld, did not, and did not in- 
tend to, change the nature of the first estate or make the second a quali- 
fication of the first. 

As said by Smith ,  C. J., in King v. Utley, supra: '(The act of 1827, 
which rendered effectual limitations in  a deed or will made after 15 Jan- 
uary, 1828, depending on the death of a prior devisee, without heirs, 
heirs of the body, issue, issue of the body, children, offspring, or other 
relation which were previously held to be too remote and void, does not 
interfere with the application of the principle in determining the nature 
and extent of the precedent estate." 

We hold, therefore, that Joseph W. Sessoms acquired an absolute 
estate in the property, and that the same must be disposed of as directed 
by his will. 

I n  Bird v. Gilliam, 121 N. C., 328, cited and relied upon by plaintiff, 
and also, i n  Dawson v. Quinnerly, 118 N. C., 188, and Thompson v. 
Crump, 138 N.  C., 32, i t  would seem that the Court was not sufficiently 
advertent to the principle here referred to ; and in  cases like the present, 
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where the terms of the devise carry the entire and same estate to the 
first devisee by the use of words creating an estate in  fee or i n  fee tail, 
general or special, with limitation over, the two last being made fee- 
simple estates by our statute, the correct doctrine is held in  Morrisett v. 
Stevens, 136 N. C., 160, and Jones v. Ragsdale, 141 N.  C., 200. 

These cases and that of Whitfield v. Garriss, 131 N. C., 148, reaffirmed 
on petition to rehear i n  134 N. C., 24, are  decisive of the one before us, 
and the judgment of the court below is 

Affirmed. 

Cited: Harrell v. Hagan, 147 N. C., 113; Duwson v. Ennett, 151 
N. C., 545; Perrett v. Bird, 152 N. C., 221; Smith  v. Lumber Co., 155 
N. C., 391; Faison v. Moore, 160 N. C., 149; Harrimgton v. Grimes, 163 
N. C., 77 ; Jones v. Whichard, iib., 245; B u d e n  v. Lipsitz, 166 N. C., 526; 
Roberson v. Moore; 168 N. C., 390; Shuford v. Brady, 169 N. C., 227; 
Hobgood v. Hobgood, ib., 490; O'NeaZ v. Borders, 170 N. C., 484; CZadi 
v. Wimberly, 171 N.  C., 50; Springs v. Hopkins, ib., 491. 

SAINT PETER'S CHURCH v. JOHN G. BRAGAW, JR. 
(126) 

(Filed 12 March, 1907.) 

1. Tenants in Common-Adverse Possession-Statute of Limitations. 
Actual possession, continuously, openly, and adversely, by the grantee 

of a tenant in common for twenty years, under a deed describing metes 
and bounds, will to11 the entry and bar the rights of the cotenants by the 
operation of the statute of limitations. 

2. Deed-Abandonment-Possession-Continuity-Transfer of Right. 
When the continuity of possession has been preserved, to transfer a 

right is no abandonment of the property. Therefore, when a conveyance 
of land demands certain requirements after setting forth the covenant, 
with a provision that the land shall revert if abandoned, the grantee may 
convey subject to the requirements, when there is no provision of for- 
feiture and the intention of the original grantors is preserved; and such 
requirements, in the nature of covenants, are enforcible in a court of 
equity against subsequent purchasers with notice, though, technically, 
they do not run wi'th the land. 

3. Deed-Covenant-Condition Subsequent-Doubt-Forfeiture Avoided. 
When a conveyance of land leaves in doubt whether a certain clause is 

intended as a covenant or a condition subsequent, under the policy of the 
law to avoid a forfeiture, it will be construed as a covenant, when possible. 

CONTROVERSY submitted without action, before McNeil, J., a t  Decem- 
ber Term, 1906, of BEAUFORT. 

89 



I N  THE SUPREME COURT. [I44 

This is a controversy without action, submitted under Revisal, sec. 
803, to determine the validity of plaintiff's title to realty which i t  had 
contracted to sell to the defendant and which is a part of two lots in  
Washington originally owned by Thomas A. McNair, deceased, and de- 
vised by him as follows: "I require my executor to give to some reli- 
gious denomination of good standing who will accept them, two lots ad- 

joining two lots I gave my sister, Pauline, one in  the continuation 
(127) of Main Street and one in  the continuation of Second Street, in  

the Town of Fashington, N. C., including the graveyard, on con- 
dition that they keep the said graveyard sacred. I appoint my nephew, 
William T. Tannahill, my executor." The executor died without hav- 
ing given or conveyed the lots to any one. 

On 22 February, 1886, the heirs of Thomas A. McNair, other than 
W. G. Telfair and Ed. Telfair, for the consideration of $1, conveyed 
the said two lots to the plaintiff by deed duly executed and sufficient for 
that purpose, with full covenants of seisin, warranty, and against en- 
cumbrances. The deed contained this movision. which was inserted 
after the covenants: "In the conveyance of this property to the par- 
ties of the second part, they are required, first, to inclose the tomb of 
Augustus IIarvey and wife with an iron railing ; second, they shall not 
allow this property to be used as a cemetery; third, in case the parties of 
the second-part should abandon said property, i t  shall revert to the Mc- 
Nair heirs, parties of the first part." The plaintiff contracted to sell, 
and the defendant to buy, a part of the said two lots fronting 52 feet on 
Second Street and extending back with that width and parallel with 
Academy Street 175 feet, the consideration being $1,500. 

I t  is admitted that "since the execution of said deed (by the heirs of 
McNair to i t )  the plaintiff has had continuous, open, actual, and ad- 
verse possession of the said land, claiming i t  as its own against all par- 
ties," and that i t  is a religious society or corporation, and is vested by 
law with full power to take, hold, and dispose of real and personal prop- 
erty. 

At the time of the execution of the deed from some of the heirs of 
McNair to the plaintiff, the two heirs who did not sign the deed, W. G. 

Telfair and Ed. Telfair, were of full age. 
(128) The plaintiff has inclosed the tomb of Augustus Harvey and 

his wife (Susanna Blount), as directed in  the will of Thomas A. 
McNair and in  the deed of his heirs to the plaintiff, and has "kept and 
cared for" the same. 

The premises have not been used as a cemetery, but for a number of 
years were used by the board of school trustees of the Town of Washing- 
ton for public school purposes, under a lease from the plaintiff. The 
schoolhouse, which was built thereon, was destroyed by fire, and all of 
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the lots are now vacant. The plaintiff has determined to use a part of 
said lots, including that part upon which is the tomb of Augustus and 
Susannah Harvey, for the purpose of building a rectory, "still reserving 
and keeping intact the said tombs." 

a The defendant has refused to comply with his part of the contract 
with plaintiff, upon the following grounds: (1) That all the heirs of 
Thomas A. UcNair did not join in  the deed hereto attached, and marked 
"Exhibit B" (deed to plaintiff). (2)  That the plaintiff cannot make 
him a good title by reason of the third of the clauses in said deed, which 
come after the covenants of xi r ranty,  for that the said clause is a con- 
dition subsequent, and that the making of the deed by the plaintiff 
would be an  abandonment of the said property, and that by the terms 
of the deed under which the plaintiff holds, the land would revert to the 
heirs of Thomas A. McNair. 

I t  is thereupon agreed by the parties that if the plaintiff has and can 
conrey to the defendant a good and indefeasible title, free from all con- 
ditions, trusts, and equities, judgment shall be entered for the plaintiff; 
otherwise, for the defendant. The court, upon consideration of the case, 
gave judgment for the plaintiff, and the defendant appealed. 

Bragaw & Harcling for plaintie. 
Ward & Grimes for defendant. 

WALKER, J., after stating the case: I t  is admitted that the (129) 
plaintiff has fully complied with the stipulation in  the deed as to 
the inclosure of the tomb of Augustus IParvey and his wife, and i t  is 
also admitted that there has not as yet been any violation of the second 
stipulation, that the premises should not be used as a cemetery. We 
will again refer to this clause in  another connection. 

The two questions discussed in  the briefs of counsel relate to the suffi- 
ciency of the adverse possession of some of the heirs of Thomas &Nail- 
to bar the right of their cotenants, W. G. and Ed. Telfair. This sub- 
ject has been so recently and so fully considered by us that i t  would 
seem to require no further discussion. We held in  Dobbins v. Dobbins, 
114 N. C., 210, that adverse and exclusive possession of the common 
property by one of the tenants, such as that described in  this case, will 
toll the entry and bar the right of his cotenant if continued for twenty 
years. 

The other question, as to the abandonment, under the third stipula- 
tion, should present no insuperable difficulty. Conditions subsequent, 
especially when relied upon to work a forfeiture, are strictly construed. 
Woodruff v. Woodruff, 44 N. J., 353. The word "abandonment" has a 
well defined meaning in the law which does not embrace a sale or con- 
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veyance of the property. I t  is the giving up of a thing absolutely, with- 
out reference to any particular person or purpose, and includes both the 
intention to relinquish all claim to and dominion over the property and 
the external act by which this intention is executed, and that is, the 
actual relinquishment of it, so that i t  may be appropriated by the nexto 
comer. 1 Cyc., 4. "Abandonment must be made by the owner without 
being pressed by any duty, necessity, or utility to -himself, but simply 
because he desires no longer to possess a thing; and, further, i t  must be 

made without a desire that any other person shall acquire the 
(130) same; for if i t  were made for a consideration, i t  would be a bar- 

ter or sale, and if without consideration, but with an  intention 
that some other person should become the possessor, i t  would be a gift." 
Stephens v. Mansfield, 11 Cal., 363. That case involved the very ques- 
tion we have in  this one, to wit, whether a sale and conveyance of prop- 
erty was an abandonment of i t  within the meaning of the law. The 
same Court has again said: "There can be no such thing as abandon- 
ment in  favor of a particular individual or for a consideration, as such 
an act would be a gift or a sale." Richardson v. MchTulty,, 24 Cal., 329. 
When there is a sale or gift, or a transfer in any other mode provided 
by law, the continuity of the possession is preserved and the idea of 
abandonment is necessarily excluded. The authorities uniformly con- 
strue the word "abandqn" as we have done, and distinguish i t  from a 
sale or transfer. Black's Law Dict., p. 4;  1 Words and Phrases, pp. 4, 
5, and 11; Ditch 00. v. Henry,  15 Mont., 558; Mitchell v. Carder, 21 
W. Va., 285; Derry v. Ross, 5 Col., 300. "There is a great difference," 
says the Court in  Hogan v. Gaskill, 42 N.  J .  Eq., 217, "between abandon 
and surrender; between abandoning a right or thing and the surrender 
of such a right or thing to another; between giving i t  up because i t  is 
regarded as utterly useless or valueless, and surrendering, assigning, or 
transferring i t  to another as a valuable right or thing. When one sur- 
renders a right or thing to another by solemn agreement i n  writing, he 
certainly does not abandon i t  i n  the sense in which all understand the 
word (abandon.' " That case also presented the identical question we 
have here. The intention of the McNairs was to have the premises con- 
stantly occupied by some one, and a sale by the plaintiff to the defendant 

will not, of course, contravene that intention. 
(131) We deem i t  proper to refer to the question, though it is not 

mentioned in  the briefs, whether by the second requirement, that 
the property should not be used as a cemetery, a condition subsequent 
is annexed to the estate, or whether that prohibition should be regarded 
merely as a stipulation or a covenant to be enforced by a resort to the 
equitable power of the court for the purpose of restraining its violation. 
We are clearly of the opinion that this clause should not be construed 
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as a condition subsequent, but rather as a covenant or a restrictive 
clause, observance of m-hich may be compelled by a court of equity. 
WhiIe conditions subsequent may be created without the use of tech- 
nical words, they must be clearly expressed, as they are not favored in  
law, and, if i t  is doubtful whether a clause is a covenant or a condition, 
the courts will so construe it, if possible, as to avoid a forfeiture. Graves 
v.  Deterling, 120 N. Y., at p. 455; Woodruff v. Woodmf ,  44 N. J. 
Eq., 349. Words in  a deed, not in  form expressing either a covenant 
or a condition, but sufficient to create either the one or the other, will 
be construed as a covenant rather than as a condition. Chancellor Kent 
said: "Whether the words amount to a condition or a limitation or a 
covenant may be matter of construction depending on the contract. The 
intention of the parties to the instrument, when clearly ascertained, is  
of controlling efficacy, though conditions and limitations are not readily 
to be raised by mere inference and argument. The distinctions on this 
subject are extremely subtle and artificial, and the construction of a 
deed, as to its operation and effect, will, after all, depend less upon arti. 
ficial rules than upon the application of good sense and sound equity to 
the object and spirit of the contract in a given case." 4 Kent Com., 132. 
I t  has been said that there may be a covenant for almost anything (Lord 
Eldon in  Church v. Erown, 15 Ves., 264), and that covenants 
hare frequently been inserted in  conveyances to maintain the (132) 
eligible character of property adjoining the parcel conveyed, by 
protecting the owners of i t  against nuisances or the erection of offensive 
structures or the carrying on of an injurious trade. I t  can be easily in- 
ferred from the case agreed, if not from the terms of the conveyance 
itself, that this clause was inserted in the latter to render more elighle 
the adjoining property in mhich the grantors had an interest. This is 
said to be the reasonable presumption in  most any case of this kind. 
"If we can construe this clause'as an obligation to abstain from doing 
the thing described, mhich, by acceptance of the deed, became binding 
upon the grantee as an agreement enforcible in behalf of any interest 
entitled to invoke its protection, I think we are in conscience bound to 
give that construction, and thereby place ourselves in accord with that 
inclination of the lam which regards with disfavor conditions involving 
the forfeiture of estates. I n  this connection, i t  may be noted that there 
is no clause in  the deed giving the right to regnter for condition broken. 
While the presence of such a clause is not essential to the creation of a 
condition subsequent, by which an estate may be defeated at the exer- 
cise of an election by the grantor or his heirs to regnter, yet its absence 
to that extent frees still more the case from the difficulty of giving a 
more benignant construction to the proviso clause." Post v. Wed, 115 
K. Y., a t  p. 371. We may say in this case, as was said in  the case just 
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cited, which is somewhat similar in  principle to ours, that there is no 
interest which is not adequately protected by regarding the clause as in- 
tended to create a covenant or limitation in  trust that the property shall 
not be used for the one certain purpose mentioned. I t  is more agree- 
able to reason, as i t  is to conscience, and i t  well comports with the 

character and object of the deed containing the provision against 
(133)  the use of the premises as a cemetery, if we hold that the office 

of the latter was simply to restrain the generality of the preced- 
ing clauses. The two cases which we have already cited (Post v. Wed 
and Graves v. Deterling, supra) are so much i n  point and discuss the 
principle on which our case, in  this part of it, must turn, so fully and 
ably, that we may well be content to rest our decision upon the reasons 
clearly stated therein. See, also, Hart v. Dougherty, 51 N. C., 86;  
Stanley v. Colt, 5 Wall., 119 ; Lynn v. Hersey, 103 N. Y., 264; Baker v. 
Mott, 78 Hun., 141; 103 Pa.  St., 613; Damson v. Inhabitants, 7 Allen, 
125. The clause under consideration has no provision for a forfeiture, 
while the next and last clause has one, showing clearly the former was 
intended to operate as a covenant and not as a condition subsequent, a 
breach of which may involve a forfeiture of the estate conveyed by the 
deed. 

The covenant against using thc premises as a cemetery will bind the 
grantee of the original covenantor with notice and be enforced in equity 
against him;  and in order to fix him with liability i t  is not necessary 
that the covenant should be one technically attaching to and concerning 
the land, and so running with the title and binding those who succeed 
to it, the question being, not whether the covenant runs with the land, 
but whether a party shall be permitted to use the land inconsistently 
with the contract entered into by his vendor, and with notice of which 
he purchased. Tulk v. Moxhay, 1 Hall & T., 105; Hodge v. Sloan, 
107 N.  Y., 244; Parker v. Nightingale,'6 Allen, 341; Morland v. Cook, 
L. R., 6 Eq. Cases, 252. Each case, of course, will depend upon its own 
circumstances, and the covenant will be enforced by the court or its 

enforcement refused, as the nature of the particular case may, 
(134)  under the general principles of equity, seem to require. Trustees 

v. Thacher, 87 N .  Y., 311. 
The stipulation in this case is restrictive, requiring the grantees to 

abstain from the use of the premises for a certain purpose. There is 
no clause i n  the deed specifying how otherwise the premises shall be 
used or for what special purpose, so as to impress the legal title with a 
trust in  respect to that particular use, or so as by its terms to create an 
estate upon condition subsequent, or a base, or, more accurately speak- 
ing, a qualified fee. Ilall v. Turner, 110 N.  C., 292. The deed simply 
runs to the church or its trustees generally, without declaring any use 
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1 to which the land shall be applied. Such a deed has been held to pass 
a n  absolute title in  fee which is not forfeited by failing or ceasing to 
use the property for church purposes (Cook v. Legyett, 88 Ind., 211), 
unless in  this case the property shall be abandoned, when by the express 
terms of the deed i t  will revert. The recent case of St. James v. Bagley, 
138 N. C., 384, also is ample authority for this proposition, although i t  
did not involve the precise point we have in  this case, as did Cook v. 
Leggett. The question as to when a trust will or will not be raised is 
fully and learnedly discussed by Justice Connor in St. James v. Bagley. 
There are not even any precatory words used in  the deed to the plaintiff, 
and there is nothing from which any intention to create a trust can 
fairly be inferred. 

I t  appears that two of the heirs of Thomas A. McNair, namely, W. G. 
and Ed. Telfair, are not parties to this proceeding. They will, of course, 
not be bound by the admissions in  the case or in any way concluded by 
the judgment. They are proper but not necessary parties under the cir- 
cumstances of this case, especially as their presence is waived, and as the 
facts have been agreed upon and the parties to this submission are 
willing that we should decide as to the soundness of the title upon (135) 
those facts, the defendant taking the risk of establishing them if 
any controversy should hereafter arise between him and the two Tel- 
fairs. Under the circumstances, we can proceed without them. This 
course has been pursued in flt. James v. BagZey, supra, and in  other 
cases to be found in  our Reports. 

Reviewing the whole matter, we have discovered no error in  his 
Honor's decision upon the case agreed. 

Affirmed. 

I Cited: Guilford v. Porter, 167 N.  C., 369. 

L. L. STATON v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 12 March, 1907.) 

1. Removal of Cause-Joint Defendants-Several Liability-Single Action- 
Federal Court. 

Two defendants participating in the commission of a tort to the injury 
of the plaintiff are jointly and severally liable, and when the plaintiff has 
proceeded against them in a single action, the cause is not separable, and 
cannot be removed by a foreign defendant to the Federal court, though 
different answers may be made and different defenses relied upon. 

2. Complaint-Domicile-Descriptive Words. 
In the petition for the removal of a cause to the Federal court, the de- 

fendant describes itself as a certain railroad company, and the complaint 
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alleges that it is a certain "railroad company, of Virginia"; the punctu- 
ation, by comma, being, as shown, between the word "company" and the 
words "of Virginia," the latter words are construed merely as descriptive 
of the domicile. 

3. Evidence - Corporation Commission Reports - Public Records-Judicial 
Notice. 

Reports of the Corporation Commission of North Carolina are matters 
of public record, of which the courts therein will take judicial notice. 

4. Removal of Causes-Federal Court-State Court-Jurisdiction. 
For the purpose of jurisdiction a corporation is a citizen and resident 

of the State creating it, and cannot remove a suit to the Federal court 
upon the ground of diversity of citizenship by actual and authorized con- 
solidation with a foreign corporation and a change of its principal place 
of business, or domicile, to another State, prior to the commencement of 
the action. 

5. Removal of Cause-Charter Provisions-Jurisdiction Retained-Domesti- 
cating Act. 

A corporation existing under an amended charter conferring power to 
consolidate with other corporations, and containing a provision retaining 
jurisdiction in the courts of the State granting it, cannot, by prior consoli- 
dation with a foreign corporation and the change of its principal place 
of business to another State, remove a suit to the Federal court upon 
the ground of diversity of citizenship, such jurisdictional provision being 
materially different from a corporation filing its charter with the Secre- 
tary of State under an act requiring such to be done for the purpose of 
conferring jurisdiction in such suits upon the State courts. 

(136) MOTION of defendant to remove a civil cause from the State to 
the Federal court, heard before Cooke, J., a t  October Term, 

1906, of EDCTECOMBE. From a judgment refusing the motion, defendant 
appealed. 

The plaintiff alleged that during 1760 one Joseph Howell conveyed 
to trustees a tract of land to be laid off into streets and lots for the pur- 
pose of establishing a town; that a town common of not less than 50 
acres should be reserved for the use of the citizens of said town; that 
thereafter the said land was surveyed and streets and lots laid off, and 
50 acres set apart for a town common; that a map of the lots, streets, 
and common was made and duly recorded in  the office of the register of 
deeds of Edgecornbe County; that on 30 November, 1760, an act was 
passed by the Governor, Council, and Assembly incorporating the town 
of Tarboro, and the said trustees constituted directors or trcstees of the 
town; that thereafter, 18 November, 1786, the General Assembly en- 
acted that a map, plan, and survey of the town, showing the lots, streets, 
and portion reserved as a town common, then made under the direction 
of the town commissioners and filed in the office of the Secretary of 

State and of the board of commissioners of the town, should be 
(137) ever thereafter held and deemed to be the bounds and plans of 
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the town; that by the act of 1852, the General Assembly authorized 
the commissioners of the town to lay off into lots and streets, in  
conformity with the plan of the town as then established, the whole or 
any portion of the common lying on the western side thereof between 
the inhabited portion thereof and Hendricks Creek, the western bound- 
ary of the town, and to sell such lots; that pursuant to said act, Wilson 
Street was extended 70 feet wide to said creek; that parallel to Albe- 
m a r k  Avenue and west of it, Hendricks Street was laid off and dedicated 
to the use of the public; that the lot formed by the intersection of said 
streets was numbered 122, as shown on the map, and was sold pursuant 
to the authority conferred by said act; that said lot was subsequently 
purchased and is now the property of the plaintiff, being used with a 
dwelling-house thereon as a residence for himself and family; that the 
plaintiff, relying upon the provisions of the deed of Howell to the trus- 
tees, and the acts of Assembly aforesaid, and believing that said streets 
and common would continue to be used only for the purposes to which 
they had been dedicated, purchased said lot and made valuable improve- 
ments thereon, aggregating the sum of $6,000; that surrounding said 
lot are valuable shade trees; "that the Atlantic Coast Line Railroad 
Company, of Virginia, is now and has been, a t  the times mentioned, a 
corporation organized and existing under and by virtue of the laws of 
the State of Virginia, and operating a steam railroad in  the State of 
North Carolina, subject to the laws of said State, which runs through 
Edgecombe County"; that the defendant, the East Carolina Railroad 
Company, is a domestic corporation, duly organized and existing under 
and by virtue of the laws of the State of North Carolina, and operating 
a steam railroad in  said State; that without the consent of the 
plaintiff and without any lawful right or authority, the Atlantic (138) 
Coast Line Railroad Company, of Virginia, is maintaining and 
operating a steam railroad in  and along Albemarle Avenue upon a track 
within 29 feet of the  lai in tiff's residence; that during the year 1889, 
without legal right or authority and without the consent of the plaintiff, 
the said defendant constructed and has since maintained and operated 
a railroad leading from Albemarle Avenue, north of Wilson Street, 
running diagonally across Wilson Street in  front of the plaintiff's prem- 
ises, and down said street to a point west of the plaintiff's  remises on 
Wilson Street; that in  1902 the said defendant, without the consent of 
the plaintiff and without lawful authority, constructed and has since 
maintained other tracks, spur-tracks, etc., in front. of the  lai in tiff's 
premises, crossing the side-track within 2 feet of his fence; that said 
defendant has built and maintains a track on said common; that the 
defendant, the East Carolina Railway Company, without the consent of 
the and without lawful authority, is maintaining and oper- 
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ating in  and along Albemarle Avenue a steam railroad track under an 
agreement or arrangement with the Atlantic Coast Line Railroad Com- 
pany, of Virginia; that the East Carolina Railway Company is owned 
or controlled by and operated in  conjunction with the Atlantic Coast 
Line Railroad Company, of Virginia, by an agreement between them. 

The plaintiff sets out at  much length the several acts and doings of 
the defendants respecting the moving of cars, loading and unloading 
freight, and otherwise annoying his family, disturbing their peace and 
preventing them from resting and sleeping a t  night, thereby injuring 
their health and creating a private nuisance. H e  also avers that, with- 

out lawful authority, the authorities of the town of Tarboro 
(139) intend to sell the common in  front of the plaintiff's premises to 

the defendant, the East Carolina Railway Company, for the pur- 
pose of establishing a depot ; that the building of another track on Albe- 
made Avenue will necessarily appropriate that part of the avenue from 
the Atlantic Coast Line track to the plaintiff's sidewalk, and completely 
deprive the plaintiff of all use of said street, and renders ingress and 
egress to and from his premises dangerous and practically impossible; 
that there is not now so much as 50 acres of the common reserved, and 
if the common is permitted to be sold for railroad purposes, its value 
for any other purpose will be destroyed and the plaintiff deprived of his 
easement therein. Because of the trespass and wrongs set out, the plain- 
tiff demands judgment for damages, and to prevent further injury and 
interference with his easement and rights i n  the premises, he asks in- 
junctive relief. 

An order was made by Judge Cooke requiring the defendants to show 
cause why a restraining order should not be issued. The defendant, the 
Atlantic Coast Line Railroad Company, of Virginia, within the time 
required by law, filed its petition for removal, for that "the defendant, 
the Atlantic Coast Line Railroad Company, is not a domestic corpora- 
tion, but is a foreign corporation created under and by virtue of the 
laws of the State of Virginia, and is a citizen of Virginia and is not a 
resident or citizen of the State of North Carolina; (2) that a t  the time 
the plaintiff instituted his said suit, to wit, 26 September, 1906, and long 
prior to said time, the said defendant was and is now a foreign corpora- 
tion, as stated in the preceding paragraph, and a citizen of the State of 
Virginia; (3)  that the plaintiff, L. L. Staton, is a citizen and resident 
of the State of No'rth Carolina"; that the amount in  controversy is the 
sum of $10,(300, and the controversy between the petitioner and the 

said plaintiff is separable from the controversy between the 
(140) plaintiff and the codefendant, the East Carolina Railway Com- 
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pany. The petition is verified and accompanied by the undertaking 
required by statute. The court denied the petition and refused to re- 
move the case. Defendant excepted and appealed. 

G. M.  T. Fountain for plaintif. 
John L. Bridgers for defendant. 

CONNOR, J., after stating the case: The record presents two questions 
for decision: (1) I s  the defendant Coast Line Railroad Company, of 
Virginia, a foreign corporation? (2) I s  the controversy, set out in the 
complaint, separable as between the plaintiff and the two corporations? 
I t  will be convenient to dispose of the second question first. The Re- 
moval Act of 1887, see. 2, provides that only those suits may be removed, 
by reason of diverse citizenship, in  which the controversy is wholly be- 
tween citizens of different States. A large number of decisions are to 
be found in the State and Federal Reports in  which the term "se~arable 
controversy" is discussed. I t  is not always easy to say upon which side 
of the line dividing those cases, in  which for this cause suit may be or 
may not be removed, any given case falls. The tendency of the courts 
has-been to narrow the line of cases which are removable under the act. 
The petitioner is required to comply strictly with the provisions of the 
statute and bring the case clearly within its terms. Hughes on Fed. 
Proc., 302. 

To constitute a separable controversy "the action must be one in 
which the whole subject-matter of the &it can be determined between 
the parties to the siparable controversy, without the presence of the 
other parties to the suit." Moon on Removal of Causes, see. 140. The 
question i n  respect to the separability of the controversy must be deter- 
mined upon an  examination of the plaintiff's complaint. Allega- 
tions in the petition respecting the defenses of the several defend- (141) 
ants are n o t  to be considered. 

I n  R. R. v. Dixon,, 179 U.  S., 131, Fuller, C. J., says: "It is conceded 
that if an action be brought on a joint cause of action, i t  makes no dif- 
ference that separate causes of action may have existed on which sepa- 
rate actions might have been brought; and, furthermore, it makes no 
difference that in  a suit on a joint cause of action a separate recovery 
may be had against either of the defendants." The learned Chief Jus- 
tice cites with approval from Powers v. R. R., 169 U. S., 92 : "It is well 
settled that an action of tort, which might have been brought against 
many persons, or against any one or more of them, and which is brought 
in a State court against all jointly, contains no separate controversy 
which will authorize its removal by some of the defendants into the 
Circuit Court of the United States, even if they file scparate answers 
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and set up different defenses from the other defendants, and allege that 
they are not jointly liable with them, and that their own controversy 
with the plaintiff is a separate one, for, as this Court has often said, 'a 
defendant has no right to say that an action shall be severable which the 
plaintiff seeks to make joint; a separate defense may defeat a joint 
recovery, but i t  cannot deprive a plaintiff of his right to prosecute his 
suit to final decision in his own way. The cause of action is the subject- 
matter of the controversy, and that is, for all purposes of the suit, what- 
ever the plaintiff declares i t  to be in  his pleadings.' " I n  that case the 
defendant railway company and its employees in  charge of its train 
were sued jointly for injury to the intestate of the defendant in error. 

The employees being residents of Kentucky, the Supreme Court 
(142) sustained the Court of Appeals of Kentucky in  denying the peti- 

tion for removal. 
Bellaire v. R. R., 140 U. S., 117, was a proceeding by the plaintiff 

municipal corporation of the State of Ohio to condemn a right of way 
over certain land in  which defendant corporation had an interest, to- 
gether with the other defendants. The railroad company, a Maryland 
corporation, filed its petition for  removal on account of diverse citizen- 
ship. Mr. Justice Gray said: "The object of the suit was to condemn 
and appropriate to the public use a single lot of land. . . . The 
cause of action alleged, and consequently the subject-matter of the con- 
troversy, was whether the whole lot should be condemned; and that con- 
troversy was not the less a single and entire one because the two defend- 
ants owned distinct interests in  the land and might be entitled to sepa- 
rate awards of damages. The ascertaining of th'ose interests and the 
assessment of those damages were but incidents to the principal contro- 
versy divisible by itself, apart from the right of the other defendants 
and from the main issue between both defendants on the one side and 
the plaintiff on the other." Kohl v. U. S., 91 U. S., 367; VTinchester V .  

Loud, 108 U. S., 130. "When several persons participate in  the com- 
mission of a tort, the cause of action accruing to the injured party is 
joint and several, in  the sense that he will have his option to proceed 
against one or more of the tort feasors separately or to join them all as 
defendants in one suit. But if he elects to treat the liability of the 
defendants as joint, and proceeds against all of them in one action, i t  
will be regarded as involving but one single controversy between the 
plaintiff on the one side and all the defendants on the other side, and no 
one of the defendants can remove the cause to a Federal court on the 
averment that i t  contains a separable controversy between the   la in tiff 
and himself alone." Black's Dillon on Removal of Causes, sec. 146; 

Pi./.ie v. Tvedt, 115 U. S., 41; Xloan v. Anderson, 117 U. S., 275; 
(143) Little v. Giles, 118 U. S., 596. 
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I n  Torrence v. Shedd, 144 U. S., 527, i t  is said: "Not only in cases 
of joint contracts, but in  actions for torts which might have been brought 
against all or against any one of the defendants, separate answers by 
the several defendants sued on joint causes of action may present dif- 
ferent questions for determination, but they do not necessarily divide 
the suit into separate controversies. A defendant has no right to say 
that an action shall be separable which a plaintiff elects to be joint. 
. . . The cause of action is the subject-matter of the controversy, 
and that is, for all purposes of the suit, whatever the plaintiff declares 
i t  to be in  his pleadings." 

The controversy which the plaintiff, according to his complaint, has 
with the defendants grows out of his alleged easement or rights in the 
streets upon which his dwelling is located, and the town common in  
front of his dwelling, by virtue of the trusts declared in the deed from 
Howell to Moir and others, and subsequent acts of the General Assem- 
bly, and the alleged trespass upon or wrongful interference with such 
rights for which he claims damages. I n  addition to this cause of action, 
he says that the interference is continuous; that other and further acts 
are threatened by said corporations, for the prevention of which he asks 
injunctive relief. While he sets out, a t  length, the acts and conduct of 
the several defendants, he alleges that they are operating and maintain- 
ing their roads, in  the matter of which he complains, pursuant to an 
existing agreement between them, and that the defendant, the East Caro- 
lina Railroad Company, is owned or controlled by the other de- 
fendant, the Atlantic Coast Line Railroad Company. (144) 

I t  is manifest that the alleged wrongs of which he complains, 
and the continuance of which he seeks to prevent, are inflicted by the 
acts of both defendants, and, for the purpose of this discussion, pur- 
suant to an agreement between them. I t  requires neither argument nor 
authority to show that if two railroad companies, by agreement, but 
each using separate tracks and cars, entered upon and occupied plain- 
tiff's premises, without legal right or authority, he would have a right 
of action against them jointly. If A and B, by an agreement so to do, 
drive their horses and wagons upon my land, can there be any question 
that I may join them in one action for damages? And certainly before 
they have done so I may maintain a bill assuming that I have a right 
to invoke injunctive relief against them jointly, to restrain the threat- 
ened trespass. I t  will be no answer to my action to say that they may 
have been sued separately. I am entitled to so join them that at the 
end of the litigation I am compensated in  damages or protected against 
further interference against both the joint wrongdoers. 

We express no opinion upon the merits of the controversy. Assuming 
the truth to be as alleged, and that the complaint states either an action- 
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able injury or threatened illegal interference with plaintiff's rights, we 
are of the opinion that he is entitled to prosecute his action against the 
defendants jointly, and that, therefore, the controversy is not, for the 
purpose of removal, separable. The second question raised by the record 
is of more difficulty, because of the allegations in  the complaint and con- 
dition of the record. 

I t  is alleged that the petitioning defendant, called in  the pleadings 
"the Atlantic Coast Line Railroad Company, of Virginia," is "a cor- 

poration organized and existing under and by virtue of the laws 
(145) of the State of Virginia." We note that the words "of Virginia" 

are separated from the word "Company" by a comma. We sup- 
posed that the plaintiff referred to and was prosecuting his action 
against the corporation created by chapter 77, Public Laws 1899, under 
the corporate name of "The Atlantic Coast Line Company of Virginia," 
but upon close inspection of the record i t  appears that the words "of 
Virginia" are intended to be descriptive of the domicile of the defend- 
ant corporation, "the Atlantic Coast Line Company." This construc- 
tion is sustained by reference to the petition, in  which the corporation 
describes itself as "the Atlantic Coast Line Railroad Company." The 
report made to the Corporation Commission, a public record of which 
we must take judicial notice (S. v. R. R., 141 N. C., 846), states that 
the "Atlantic Coast Line Railroad Company" is '(made up" or composed 
of a number of "constituent companies" in  the States of Virginia, North 
Carolina, South Carolina, Florida, Georgia, and Alabama. I t  is fur- 
ther stated that the organization and consolidation is made under the 
laws of the "State of Virginia." The report further states that the 
charter under which the consolidation in Nor th  Carolina is made is the 
"act of General Assembly of North Carolina, approved 24 February, 
1899." By referring to this act we find i t  to be "An act to amend and 
reenact chapter 284, Laws 1893, concerning the Wilmington and Weldon 
Railroad Company, and to authorize that company to change its name 
to the Atlantic Coast Line Railroad Company of North Carolina." 

The act, reenacting the act of 1893, conferred upon the Wilmington 
and Weldon  ailr road Company power to consolidate with any other 
railroad company and to permit any other railroad company, organ- 

ized under the laws of this State, having power to consoli- 
(146) date, to do so with said Wilmington and Weldon Railroad Com- 

pany. I t  is expressly provided that this act shall not have the 
effect of ousting the jurisdiction of the courts of this, State over causes 
of ?&ion arising in this State. The act ratified 24 February, 1899, 
confers upon the Wilmington and Weldon Railroad Company power 
"to consolidate or merge its railroads with, or to buy or lease the rail- 
road or railroads of any other railroad company with which i t  may 
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connect, either directly or indirectly, organized under the laws of this 
State or of any adjoining State, which, under the laws of this or such 
other State, may have power to consolidate, merge, sell, or lease its 
road; and any such other company shall have the right to consolidate, 
merge, sell, or lease its railroad in  whole or in  part, with or to the Wil- 
mington and Weldon Railroad Company," etc. The act contains a pro- 
viso that such railroad, etc., shall be liable to taxation in this State, and 
a further proviso that "This act shall not have the effect of ousting the 
jurisdiction of the courts of this State over causes of action arising 
within this State: Provided further, that any and all corporations con- 
solidated, leased, or organized under the provisions of this act shaJ be 
domestic corporations of North Carolina, and shall be subject to the 
laws and jurisdiction thereof." Section 2 confers upon the Wilmington 
and Weldon Railroad Company power to change its name to the "Atlan- 
tic Coast Line Railroad Company of North Carolina." The report t o  
the Corporation Commission states that the consolidation was completed 
1 July, 1902. Prior to 1873 the Williamston and Tarboro Railroad 
extended from Tarboro in  this State to Williamston. The Seaboard and 
Raleigh Railroad Company was chartered by act of General Assembly, 
1873-74, ch. 46, with power to purchase the Williamston and Tarboro 
Railroad Company. Section 18, ch. 46. Thereafter, Laws 1883, 
ch. 48, the Seaboard and Raleigh Railroad Company was author- (141) 
ized to change its name to the Albemarle and Raleigh Railroad 
Company. The report made to the Railroad Commissioners by the Wil- 
mington and Weldon Railroad Company (1894, page 58) states that 
the %4lbemarle and Raleigh Railroad Company, from Tarboro to Ply- 
mouth, consolidated with the Wilmington and Weldon Railroad Com- 
pany and operated as a prolongation of the Tarboro Branch." The 
Wilmington and Weldon Railroad Company, after 1894 and up to and 
including 1899, reported to the Commission as a separate corporation 
(Report 1899, p. 82)) including the branch from Rocky Mount to Ply- 
mouth. For  the year 1900 "the Atlantic Coast Line Railroad" makes a 
report to the Commission (p. 98)) showing "property operated7)-a 
large number of railroads, including, although the mileage is distributed 
differently, the Wilmington and Weldon Railroad and its branches. 
There is nothing i n  any of these reports indicating in  what State the 
"Atlantic Coast Line Railroad Company" is incorporated, except the 
statement that the consolidation was made under the laws of Virginia. 
I n  the absence of any other statute or public record showing any change 
in  the domicile of the defendant corporation, we look to the act ratified 
24 February, 1899, in  which the General Assembly conferred the power 
upon the Wilmington and Weldon Railroad Company to consolidate, 
etc., expressly providing that "any and all corporations consolidated, 
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leased, or organized under the provisions of this act shall be domestic 
corporations of North Carolina and subject to the laws and jurisdictio~ 
thereof." I f  this provision is valid, i t  would seem that no power is 
conferred upon the domestic corporation, chartered by the General 
Assembly of this State during the session of 1833, to change its domi- 

cile or become, for any purpose, a foreign corporation. 
(148) I t  is elementary that a corporation is to be deemed a resident, 

or citizen, of the State in  which i t  is created-its domicile of 
origin or creation. Clark on Gorp., sec. 74. '(The residence of a cor- 
poration is i n  the sovereignty by which it was created. I t  must dwell 
in  the place of its creation and cannot migrate to another sovereignty." 
7 A. and E., 694. This is plain enough; but when, by permission of 
the sovereignty of its creation, i t  consolidates with a corporation of.  
another sovereignty, difficult and sometimes perplexing questions re- 
garding its relation to the two sovereignties arise. 

The statutes and public records show that the Wilmington and Wel- 
don Railroad Company, a domestic corporation, has by permission of 
the Legislature become one of "the constituent roads" i n  a line of con- 
solidated railways extending through six States. I n  the consolidation 
are a large number of other "constituent roads." To say that each of 
these roads, chartered in six different States from Virginia to Alabama, 
have, by the consolidation, become citizens of the State of Virginia, i s  
rather startling. I f  this result, so far  as the Wilmington and Weldon 
Railroad Company is concerned, has been accomplished by virtue of the 
power conferred by Laws 1899, ch. 105, in  defiance of the express pro- 
vision in  the statute that i t  should continue a domestic corporation, i t  
would indicate an absence of power in  the Legislature to guard the 
sovereign rights of the State in respect to corporations of its own crea- 
tion. I t  would seem perfectly clear that a railroad corporation has no 
power to change its domicile. While the Legislature may permit a Qir- 
ginia corporation to come into this State and consolidate with one of 
her own corporations, we cannot perceive how, i n  availing itself of such 
permission, the Virginia corporation may take the North Carolina cor- 

poration out of this State into Virginia and so adopt i t  that the 
(149) State by virtue of whose laws i t  came into existence and con- 

tinues to exist, loses jurisdiction of it for the purpose of bringing 
i t  into her courts to answer for wrongs done her own citizens. While 
we do not concede that such would be the result of permission to con- 
solidate, in  the absence of restrictive words, certainly where, in the 
statute conferring the power to consolidate, i t  is expressly provided that 
the corporation, together with any corporations with which i t  should 
consolidate, should remain a domestic corporation, i t  would seem that 
such restriction would place the question beyond controversy. 
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The question involved in this appeal is essentially different from that 
presented i n  R. R. v. Allison, 190 U. S., 326. There the plaintiff in  
error was a Virginia corporation. The contention of defendant in error 
was that, by virtue of the provisions of the statute passed by the General 
Assembly of this State and the act of the co~poration pursuant thereto, 
it became a domestic corporation. The Court held that by filing a copy 
of its charter with the Secretary of State i t  did not become a citizen of 
this State. Assuming that thedefendant Atlantic Coast Line Railroad 
Company is a Virginia corporation, with power conferred by its charter 
to consolidate with the Wilmington and Weldon Railraad Company, 
and that, pursuant to the provisions of the act ratified 24 February, 
1899, as stated in  its report to the Corporation Commission, the two 
corporations did consolidate, what is the status in  regard to citizenship - 
of the consolidated corporation for the purpose of jurisdiction? I t  i s  
well settled that the Legislatures of two States cannot by any joint legis- 
lation create one corporation having a domicile in  each State. Cooky, 
C. J., in R. R. v. Auditor, 53 Mich., 79 (at  page 91), discussing 
the status of corporations chartered by different States, which (150) 
have consolidated under statutory power, says : "We appreciate 
very fully the difficulty of determining, under all circumstances, in what 
light we are to regard the anomalous organizations which are formed by 
the consolidation of two or more corporations which have received their 
corporate powers from different sovereignties. . . . I t  is familiar 
law that each corporation has its existence and domicile, so fa r  as the 
term can be applicable to the artificial person, within the territory cre- 
ating it. I t  comes into existence, then, by its sovereign will; and though 
i t  may be allowed to exercise corporate functions within another sov- 
ereignty, i t  is impossible to conceive of one joint act, performed simul- 
taneously by two sovereign States, which shall bring a single corpora- 
tion into being, except i t  be by compact or treaty. There may be sepa- 
rate consent given for the consolidation of corporations separately cre- 
ated; but when the two unite, they severally bring to the new entity the 
powers and privileges already possessed, and the consolidated company 
simply exercises, in  each jurisdiction, the powers the corporation then 
chartered had possessed, and succeeds then to its privileges. . . . 
After the consolidation each State legislates in  respect to the road 
within its own limits, and which was constructed under its grant of 
power, as i t  did before." The learned Chief Justice proceeds to say: 
"It also necessarily follows, from the doctrine maintained by the Fed- 
eral Supreme Court in  respect to the citizenship of corporations . . . 
where, therefore, two corporations, created i n  different States, consoli- 
date, though for most purposes they are not thereafter to be separately 
regarded, yet, i n  each State, the consolidated company is deemed to 
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stand in  the place of the corporation to which i t  then succeeded, and of 
its members, and consequently to be a citizen of that State for 

(151) many purposes, while, in  the other State, it would stand in  the 
place of the other corporation in  respect to citizenship there." 

I n  Bridge Co. v. Adarns Co., 88 Ill., 615, the same question was pre- 
sented. Breese, J., said: "The States of Illinois and Missouri have no 
power to unite i n  passing any legislative act. It is  impossible, in  the 
very nature of their organizations, that they can do so. They cannot 
so fuse themselves into a single sovereignty and, as such, create a body 
politic which shall be a corporation of the two States without being a 
corporation of each State or of either State. . . . The only possible 
status of a company acting under charters from two States is that i t  is 

'an association incorporated in and by each of the States, and when act- 
ing as a corporation in  either of the States it acts under the authority 
of the State i n  which i t  is then actLg, and that only, the legislation of 
the other State having no operation beyond its territorial limits." Both 
these cases are cited with approval by Thayer, J., in R. R. v. Nich., 
69 Fed., 753, in  which the authorities are reviewed, and i t  i s  held 
that: "A corporation formed by the consolidation of corporations of 
three different States, pursuant to the laws thereof, is, within each of 
such States, a corporation of that State; and the Federal courts have no 
jurisdiction of a suit against i t  by a citizen of the State on the ground 
of diverse citizenship." 

The conclusion to which all the authorities come, being founded upon 
R. R. a. Wheeler, 1 Black (66 U. S.), 286, is thus stated by Judge 
Thompsow, in  his valuable and exhaustive article on Corporations, 10 
Cyc., 296: "If the consolidated corporation is sued in  a State i n  which 
one of the constituent corporations is created, defendant cannot have 

the cause removed from the State court to the Circuit Court of 
(152) the United States, because within that State the corporation is 

a domestic corporation, and hence a citizen of that State; so that 
both plaintiff and defendant are in theory of the law citizens of the 
same State." Muller v. Downs, 94 U. S., 444; Moon on Removal of 
Causes, sec. 129. The law is well stated in  Black's Dillon Rem. of 
Causes, see. 102, citing Fi'itzg.erald v. R. R., 45 Fed., 812: "Although 
the consolidated corporation bears the same name in  the three States, 
has one board of directors and the same shareholders, and operates the 
road as one entire line, and is designed to accomplish the same purposes, 
and exercises the same corporate powers and functions in  all the 
States, it is not the same corporation in  each of the States, but a distinct 
and separate entity in  each. I t  is a corporate trinity, having no citizen- 
ship of its own, distinct from its constituent members, but a citizenship 
identical with each. By the consolidation the corporation of one State 
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did not become a corporation of another, nor was either merged i n  the 
other. The corporation of each State had a distinct legislative pater- 
nity, and the separate identity of each as a corporation of the State by 
which i t  was created, and as a citizen of that State, was not lost by the . 
consolidation. Nor could the consolidated company become a corpora- 
tion of three States without being a corporation of each or of either. 
While the consolidated corporation is a unit, and acts as a whole in  the 
transaction of its corporate business, i t  is not a corporation a t  large, nor 
is i t  a joint corporation of three States. Like all corporations, i t  must 
have a legal dwelling place. Every corporation, not created by act of 
Congress, dwells in  a State. This consolidated corporation dwells in  
three States, and is a separate and singIe entity in each." Clark v. Bar- 
nard, 108 U. s., 436. 

The General Assembly of this State by act of 1899, ch. 77, (153) 
ratified 13 February, 1899, chartered the Atlantic Coast Line 
Railroad Company of Virginia. The preamble of the act recites the 
reasons whihh induced the Legislature to grant the charter, and i n  
section 2 enacts: "The said Atlantic Coast Line Railroad Company of 
Virginia is hereby authorized and empowered to maintain and operate 
the railroad which formerly belonged to the Petersburg Railroad Com- 
pany in  this State," etc. I t  will be observed by reference to this act 
that the only purpose of granting the charter was to enable the corpora- 
tion, in connection with a corporation of the same name created by the 
LegisIature of Virginia, to operate the portion of the Petersburg Rail- 
road located in this State. The Virginia corporation of the same name 
is not "domesticated" under the "Craig Act," Laws of 1899, ch. 62, but a 
new corporation was created in this State. Without entering into any 
discussion of the status of a corporation created in  this way, i t  i s  suf- 
ficient to say that while the defendant is described in  the complaint as 
the "Atlantic Coast Line RaiIroad Company, of Virginia," the summons 
is served upon the agent of the "Atlantic Coast Line Railroad Com- - 
pany," who, in  verifying the petition, so describes himself. The petition 
is filed by the "Atlantic Coast Line Railroad Company," and in  this 
name the corporation makes its reports to the State Corporation Com- 
mission and is referred to in  "Poor's Manual," 1899, p. 397, and 1902, 
p. 199. We do not find that the "Atlantic Coast Line Railroad Com- 
pany, of Virginia," makes any report to the Commission. I t  is probably 
one of the "constituent roads" of the defendant "Atlantic Coast Line 
Railroad Company," although i t  does not so appear i n  the reports, nor is 
any reference made to chapter 77, Laws of 1899. We notice further that 
no power is conferred upon the corporation created by that act to 
consolidate, unless i t  be found in the charter of the Petersburg 
Railroad Company, i n  1830, and chapter 149, Laws 1893, extend- (154) 
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ing the charter of said corporation. I t  is true that the complaint 
alleges that the defendant corporation is a Virginia corporation, oper- 
ating a railroad in this State. As we have seen. there is no statute which - 
has been called to our attention, or which a diligent examination on our 
part  discovers, authorizing the Atlantic Coast Line Railroad Company 
to operate in  this State otherwise than by consolidation with domestic 
corporations, nor is any such claim made by the corporation in its re- 
ports to the Corporation commission. As a matter of law, the plaintiff 
is in  error in  averring the contrary. The question involved is of far- 
reaching importance to the corporation and the citizens of the State. 
We are of opinion that the defendant Atlantic Coast Line Railroad 
Company, in respect to its "constituent roads," domestic corporations, 
is a domestic corporation, and that, as between the plaintiff and itself, 
there is  no diverse citizenship entitling it to remove the cause into the 
Federal court. 

Affirmed. 

Cited: Eough v. R. R., post, 701; Hurst v. R. R., 162 N C., 371, 
372; Pruitt v. Power Co., 165 N. C., 419; R. R. v. Spencer, 166 N. C., 
523; Cox v. R. R., ib., 653, 657, 660; Gurley w. Pourer Co., 172 N.  C., 696. 

J. K. MORISEY, EXECUTOR, v. MARY P. BROWN ET AL. 

(Filed 12 March, 1907.) 

Wills-Construction-Specific Devise. 

A devise of "the residue of my lands in Sampson County" is specific, 
and the land so devised is not, in the absence of express language in the 
will, or such as clearly indicates the intention of the testator to make it 
so, chargeable with the payment of pecuniary legacies. 

. 

ACTION, heard on the pleadings before Jones, J., a t  November Term, 
1906, of DUPLIN. 

(155) D. V. Morisey, on 9 September, 1899, duly executed his last 
will and testament, in which he gave to defendant Mary P. 

Brown certain real estate specifically described and "$1,000 in  money." 
H e  gave to some of the other defendants legacies and devised land to 
them. To other defendants he devised land. The ninth item of the will 
is i n  the following words: ('I give to my nieces, Walker and Annie 
Morisey, daughters of my brother, James K. Morisey, the residue of my 
land in  Sampson County." The executor brings this ~roceeding for the 
purpose of having the will construed and to ascertain whether he has 
the power to sell the real estate devised to pay off the pecuniary legacies, 
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alleging that he has administered the personal estate and that the bal- 
ance in  his hands is insufficient for that purpose. The defendants ad- 
mit the allegations i11 the complaint and contend that the real estate 
devised in  the ninth item of the will is liable for the payment of the 
legacies. I t  seems to be conceded that the other devises are specific. 
His  Honor being of the opinion that the land was not liable, rendered 
judgment accordingly, and defendant Mary P. Brown appealed. 

H. E. Faison, for plaintif, executor. 
Rountree & Carr for defendant M. P. Brown. 
J .  D. Eerr, H. A. Grady, and A. C. Davis for the heirs. 

CONNOR, J., after stating the case: The principles controlling the 
decision of this case are simple and well settled. "The real estate of the 
testator specifically devised is never charged with the payment of leg- 
acies, unless either the intention to charge pecuniary legacies upon i t  is 
expressly declared or is to be necessarily implied from the context of 
the will or from the facts and circumstances of the case. The presump- 
tion as between the specific devisee and pecuniary legatee is that 
the testator intends the money legally to be paid first out of the (156) 
personal property and next out of the real estate which is in- 
cluded in the residue." 2 Underhill on Wills, 396. This is also the rule 
in  regard to debts. University v. Borden, 132 N.  C., 476. The appel- 
lant, conceding this to be the law, insists that the devise of "all the resi- 
due of my lands in  Sampson County" is a residuary devise. We do not 
concur in that view. I f  the word "residue" stood alone, the construction 
contended for would be correct, but i t  is limited by the words "in Samp- 
son County." Item 6 of the will gives to other persons "the balance of 
my real estate in and around Warsaw in Duplin County." These words, 
in  our opinion, make the devise specific as confined to the lands in  
"Sampson County,'' thus leaving undisposed of any lands the testator 
may have had in  other counties. Whether he had land in other counties 
does not appear, either from the will or the pleadings. There is nothing 
in  the will to indicate that he knew or believed that his personal estate 
would not be sufficient to pay the pecuniary legacies, or that he intended 
his land to be subjected to the payment of them. Following the well 
settled rule that such intention must appear, either in  express terms or 
by at least reasonable implication, we cannot charge the legacies upon 
the land. They must be paid ratably out of the balance in  the hands 
of the executor from the proceeds of the persorialty. Such being his 
Honor's opinion, the judgment must be 

Affirmed. 

Cited: Battle v. Lewis, 145 N.  C., 151. 
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(157) 
II'ILANCES DEAL v. ROBERT G. SEXrI"ON. 

(Filed 12 March, 1907.) 

1. Estates-Vested-Child en Ventre sa Mere. 
Upon the death of the father seized of lands, his wife then being 

cneiente, the inheritance will immediately vest in the child en ventre sa 
mere. 

2. Purchaser-Rights-Child en Ventre sa Mere. 
The vendee of a purchaser, both for value, of land : ~ t  sale under pro- 

ceedings for partition, reqularly had by all living parties in interest, takes 
subject to the vested inheritance of a child en ventre sa mere at the time 
of the sale, not a party to the proceedings by guardian, irrespective of any 
question of knowledge or information of the purchaser or his vendee. 

3. Lands-Partition Sale-Parties-Class Representation. 
The mother and the only living children cannot represent as a class the 

unborn child en ventre sa mere in partition proceedings of the lands of 
which the father died seized, so as to pass the inheritance of the unborn 
child to the purchaser, their interests being conflicting and not mutual. 

ACTION to recover a third interest in certain lands, heard upon facts 
agreed a t  December Term, 1906, of MARTIN, Long, J., presiding. From 
the judgmcnt rendered, defendant appeals. 

Ward & Grimes for plaintiff. 
31. W. Xtubbs for defendant. 

BROWN, J. I t  appears from the case agreed that F. B. Wilson died 
intestate in  1881, seized in  fee of the land in controversy. At  the time 
of his dcath his wife was enciente, and within four months thercafter, 
on 22 December, 1881, the plaintiff, Frances, was born. On 22 October, 
1881, two months before plaintiff was born, the widow, Deborah, and 
two daughters, Carrie L. and Maude I;. Wilson (the only children then 
born), filed petition for partition and procured the lands of the intestate 

to be sold and the proceeds divided between them. W. E. Sexton 
(158) became the purchaser, who conveyed to defendant for full value. 

The plaintiff was not made party to the proceedings by appoint- 
mcnt of a guardian ad litem or otherwise, either before or after her 
birth, and has received no part of the proceeds of sale. She now seeks 
to recover her portion of the inheritance. 

The question presented upon this appeal is important and perplexing 
because of the fact that the defendant is a purchaser for value, and be- 
cause of the great difficulty in purchasers at  such judicial sales protect- 
ing themselves, having no knowledge of the existence of an unborn child 
in  its mother's womb. I f  we hold, as we must, that the inheritance 
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vested immediately in  the plaintiff while en ventre sa mere, upon the 
death of the father, the conclusion must follow that such inheritance 
ought not to be divested and the child's estate destroyed by judicial pro- 
ceecl-:ngs to which i t  was in  no form or manner a party, and for which 
not even a guardian ad litem was appointed. I t  may be that our civil 
procedure is defective in  not pro~~iding for such contingencies, but that 
is no reason why the vested estate of the unborn child i n  esse should be 
taken from it. The general rule in this country and the acknowledged 
rule of the English law is that posthumous children inherit in  all cases 
in  like manner as if they were born in the lifetime of the intestate and 
had survived him, and for all the beneficial purposes of heirship a child 
en ventre sa mere is considered absolutely born. This has been the 
recognized law of this State since Hill v. Moore, 5 N. C., 233, decided 
i n  1809, down to Campbell v. Everhard, 139 N.  C., 503, decided in 1905. 
I t  is also recognized generally by the text-writers and judicial decisions 
i n  other States. 4 Kent Com. (13 Ed.), 413; 3 Washburn on Real 
Property (5  Ed.), 16;  Tiedeman on Real Property, see. 673; 14 Cyc., 
39, where the decisions are collected. 

The statute lam of this State treats the unborn child in  its (159) 
mother's womb with the same consideration as if born. By Canon 
7 of Descent, Revisal, p. 1556, a child born within ten lunar months 
after the death of the ancestor inherits equally with the other children. 
By section 1582 an infant unborn, but i n  esse, is rendered capable of 
taking, by deed or other writing, any estate whatever in  the same man- 
ner as if he were born. Campbell v. Everhard, supra. From most re- 
mote times the common law of England regarded such child as capable 
of inheriting direct from the ancestor as much so as if born. Doe v. 
Lancashire, 5 T. R., 49 ; Thelluson v. Woodford, 4 Vesey, Jr., 227 ; Har- 
per v. Marshall, 43 Am. Dee., 474, where all the cases are collected. 

The old writ of de ventre inspiciendo was devised by the courts for 
the purpose of examining the widow, and was granted in a case where a 
widow, whose husband had lands in  fee, marries again soon after his 
death and declares herself pregnant by her first husband, and under that 
pretext withholds the land from the next heir. Such writ commanded 
the sheriff or sergeant to summon a jury of twelve men and as many 
women, by whom the female is to be examined "tractari per ubera et 
ventrem." 1 Black. Com., 456; 21 Viner's Ab., 548. Of course, no such 
unseemly proceedings would be tolerated in this age; but the General 
Assembly could easily protect the unborn child as well as the innocent 
purchaser by prohibiting the sale of land for partition until twelve 
months after the intestate's death. 

The question as to the status of the purchaser was considered i n  Masne 
v. Hiatt, 82 Ky., 314, in which i t  is held: (1) A child born within ten 
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months of the death of the intestate is entitled to a share in  his estate, 
as if born and in being at  the time of intestate's death. (2)  The 

(160) court had jurisdiction to sell the land on the petition of the 
guardian of the two other children ; but the sale affected only 

their rights. The right of the unborn child could not in  anywise be 
affected. (3 )  Having an iiiterest in the land, she could not be deprived 

1 of i t  by any proceeding to which she was not a party, and may recover 
such irlterest from a remote vendee of the purchaser a t  the judicial sale. 

The Supreme Court of Illinois reaches the same conclusion and says 
that a pcrson must have an opportunity of being heard before a court 
can deprive him of his rights, and that an unborn child, not having been 
made a party, can recover from those claiming his title, as his rights are 
not cut off by the decree. Bolsford v. O'Connor, 57 Ill., 72. 

Giles v. Solomon, in  New Pork, 10 Abb. Pr., N. S., 97, note, is very 
much in  point. In  that case a bill to foreclose a mortgage executed by 
the deceascd father was filed in January, 1841. A daughtcr was born to 
his widow in April, 1841, two days after foreclosure decree was entered. 
The daughter, not being a party to the foreclosure proceedings, brought 
her action in  1866 to redeem. The Court held she was not barred by the 
decree of 1841, and permitted her to redeem her one-seventh by paying 
one-seventh of the mortgage and interest, and charged the purchaser 
with back rents. 

I n  South Carolina at  one time the courts declined to proceed with a 
suit to partition the property of the ancestor until twelve months after 
his death, so as to avoid the possibility of cntcring judgment which 
might conflict with the rights of an unborn child. As thcre was no 
statute on the subject, the courts of South Carolina discontinued this 
practice for some reason, and then held that a child en ventre sa mere 

must be regarded as a person i n  bcing who could not be bound by 
(161) a judgment in  partition to which he was not a party. Pearson v. 

Coulton, 18 8. C., 47. 
I t  is true that Judge Freeman, in  his elaborate note to C a r t ~ r  o. White,  

101 Am. St., 869-870, repudiates this doctrine, and says: "It is believed, 
however, that the rule cannot prevail and that such a child must be 
regarded as not in  being for the purpose of the suit and as being repre- 
sented by the parties before the court," ctc. The authority cited by the 
learned annotator is the opinion of the Supreme Court of the United 
States in  Knotts  I?. Stearns, 91 U. S., 638, which seems to sustain him. 
The fallacy in the position seems to us to be in  supposing that the living 
children can represent the unborn child. I t  is not a case of class repre- 
sentation. The intcrests are conflicting and not mutual. I t  is to the 
intcrest of the living hcirs to make thc division as short as possible, and 
therefore to keep out the heir who has not yet made his appearance. 
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Ex parte Dodd, 62 N. C., 97, and many similar cases to S p r i n g  v. Scot t ,  
132 N. C., 548, have no application here, as the object of a partition pro- 
ceeding is to dissever the interests of the parties, and there is no class 
representation about it. The tenant in  common who is not made a party 
personally or by guardian ad l i tem, or in  some legal way, is not bound 
by it. 

I n  the forcible language of counsel for plaintiff in  their brief, "If the 
court could take what the law said was hers and sell and convey to 
another without her even having knowledge of it, or representation, our 
boasted 'process of law' doctrine is iridescent-a constitutional halluci- 
nation." 

Affirmed. 

SYLVESTER MATHIS v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 20 March, 1907.) 

Negligence-Plaintiff's Duty-Repairing. 
When under instructions from his superior officer the plaintiff, in re- 

pairing a piece of machinery, with knowledge of its defects, negligently 
caused an injury to himself in such manner as it was his duty in repair- 
ing to prevent, he cannot recover, and Revisal, see. 1905, has no applica- 
tion. 

ACTION, tried before Jones, J., and a jury, at  January Term, 1907, of 
WAYNE. Judgment for defendant. Plaintiff appealed. 

Plaintiff sues to recover damages sustained by reason of injury caused 
by alleged negligence of defendant, in  that while i n  the employment of 
defendant he was directed to make certain repairs on a spout in  water- 
tank used by defendant, and that "defendant failed i n  its duty, in that 
said spout was defective and out of repair, which fact was well known to 
defendant's roadmaster in  charge of section upon which plaintiff was 
employed." Defendant denied all allegations of negligence and averred 
contributory negligence on part of plaintiff. 

Plaintiff testified: "I was employed by defendant for seven or eight 
years, and was, in  April, 1905, section master, Dudley Section. My 
duties were to keep up tracks, look out for buildings along track, keep 
fire from buildings. Was near Dudley; got a letter from Captain John- 
son, roadmaster, to look out for the water-tank. I went down one morn- 
ing and pulled on side-track down to tank. One of the hands called my 
attention to the waterspout hanging over track. I turned hands around 
and put one of them to pulling other side of track back, that is, level up 
the track. I then went up on the water-tank; found one chain that holds 
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(163) the weight hitched to waterspout was broken. I called for the 
bumper, IIagans, to bring me a piece of wire. H e  brought the 

wire and handed i t  to me on a stick. I pulled chain down, put my 
wire into the weight and fastened i t  to the chain. There are two 
small chairis that hold up the weight of the spout. Just as I pulled 
down the other chain hooked to the weight, one of the small chains next 
to me broke, and the spout flew around and snatched me off and I fell 
on the ground. . . . I rcceived a letter from the roadmaster, John- 
son, about this tank, instructing me to go there and repair it. . . . 
I Ie  told me to look after the tank; chains were rotten." 

The plaintiff testified in regard to the character and extent of his 
injuries, and about going to the hospital. The defendant introduced no 
testimony in regard to the injury or the manner in  which i t  was in- 
flicted, but introduccd a record showing that, upon his application, the 
plaintiff had, on 11 January, 1905, become a member of the Relief 
Department, and had, subsequent to the injury, received bencfits from 
the said department. The defendant upon the entire evidence moved 
for judgment of nonsuit. The motion was allowed, and the plaintiff 
appealed. 

Dortch & Earham for plaintiff. 
Aycock & Daniels for defendant. 

CONNOR, J., after stating the case: We concur in the opinion of his 
IIonor that, upon his own testimony, the plaintiff is not entitled to re- 
cover. The evidence does not disclose the use of a defective "appliance 
or way" by reason of which the injury was sustained, and does not, 
therefore, come within the statute, Revisal, sec. 2646. The plaintiff, 
being told that the chain controlling the action of the spout was rotten, 
went, by direction of the roadmaster, not to use or operate the spout, but 

to repair the chain, or put a new one i n ;  knowing, therefore, that 
(164) i t  was rotten, he negligently pulled i t  and thereby caused i t  to do 

the very thing he was directed to prevent. The language of the 
Court in Ilartmouth ,Spinning Co. 11. Acord, 84 Ga., 16, cited in  defend- 
ant's brief, is in point: "Precisely because it is unsafe for use, repairs 
are often necessary. The physician might as well insist on having a well 
patient to be treated arid cared for as the machinist to have sound and 
safe machinery to be repaired. The plaintiff was called to this ma- 
chincry as infirm, not as whole; . . . so far as appears, no one 
knew more of the state and condition of the machinery than he did; and 
the object of calling him in  the room was that h r  might ascertain the 
cause of the trouble and apply the remedy." Pressly v. Y a m  Mills, 138 
N.  C., 418. We do not wish to be understood as saying that the mere 
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f a c t  t h a t  a n  employee who is  engaged i n  the  work of repair ing ina- 
chinery is  barred of recovery, if in ju red  by defective ways o r  appliances 
furnished f o r  t h a t  purpose. A ilumber of cases i n  our  reports show the  
contrary.  I f  the  platform upon which plaintiff stood f o r  the  purpose 
of discharging his  du ty  h a d  been rot ten o r  otherwise insecure, o r  t h e  
wi re  furnished hini  to repa i r  the  spout unfit, a n d  by  reason thereof h e  
was injured, there would be n o  doubt of his  r igh t  to  recover. T h e  plain- 
tiff was sent to  repa i r  the  spout by  replacing the  rotten chain with a 
sound one. H e  pulled the rotten chain a n d  i t  broke. W e  cannot see i n  
th i s  evidence a n y  breach of d u t y  on  the  p a r t  of the  defendant. T h e  
judgment  of nonsuit mas correct, and  mus t  be 

Affirmed. 

W. B. REYNOLDS, EXECUTOR, v. J. N. TAYLOR ET AL. 
(165)  

(Filed 20 March, 1907.) 

1. Landlord's Lien-Lessors by Distress. 

The landlord's lien under section 1993, Revisal, only attaches under the 
express terms of the statute, the common-law remedy of lessors by dis- 
tress not obtaining in this State, and is only given when lands a re  rented 
for agricultural purposes, vesting the crops raised on the land in the 
lessor till the rent therefor shall be paid. 

2, Same-Rent-Store-Lands-Indivisible Contract. 

When the defendant rents a store upon the plaintiff's lands for mer- 
cantile purposes and the land for agricultural purposes, under an entire 
and indivisible contract to pay therefor $40 and a certain portion of the 
crops to be raised on the land as  a n  entire rent for the store and lands, 
without apportionment of any distinct part to be paid for the store, and 
such is established by the verdict of the jury under a correct charge upon 
a properly responsive issue, the plaintiff has a landlord's lien on all the 
products grown on the land until the entire rent is paid. 

3. Same-Agricultural Lien-Special Instruction. 

Interveners claiming an agricultural lien have the right to have their 
contention, supported by the evidence, properly submitted to the jury in 
the principal charge or in response to their prayers for special instruc- 
tion, that though the rentings a-ere made a t  the same time, and in one 
and the same contract, if the rental of $40 was apportioned for the store 
and that from the crops apportioned for the rental of the lands, the con- 
tract was divisible, and the statutory lien of the landlord would not 
attach as to the store, and i t  was error in the court below to ignore or 
repudiate this position. 
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4. Same-Proper Issues Suggested. 
When the plaintiff contends for' a landlord's lien and the interveners 

for an agricultural lien upon the question of an entire or divisible con- 
tract, it nTere better that the issues be specifically framed to determine 
whether by the terms of the contract the rent mas entire for the property 
as a whole, or whether by the same or a different contract there was a 
distinct amount apportioned as rent for the building to be used as a store, 
and, if so, what sum. 

APPEAL from justice of the peace, tried before Long J., and a jury, at 
. November Term, 1906, of NASH. 

(166) The action was to determine the rightful claim to $40, part of 
the proceeds from the sale of certain tobacco grown on the land 

of one Thomas Reynolds, in the year 1903, by one Joseph Tisdale, his 
tenant, and turned eyer to one J. K. Taylor, to hold for the party 
entitled. 

The action was instituted by Thomas Reynolds againet said Taylor. 
Thomas Reynolds died since the institution of the suit, and is now rep- 
resented by Walter Reynolds, his executor. 

Defendants Hollingsmorth and others were made parties, and claim 
the amount by reason of an agricultural lien executed by Joe Tisdale for 
the year 1903, in accordance with Rerisal, see. 2052. 

There was evidence to show that Joe Tisdale, under a contract of rent- 
ing made with Thomas Reynolds, occupied and used a storehouse and 
certain farming lands attached; that on these farming lands said Tis- 
dale had raised, for said year, certain tobacco which had been sold for 
$103.95 net, and the $40 in question was a part of this amount; that 
another part, to wit, one-fifth, had been paid oTer to plaintiff on the 
rent, and the remainder had been turned over to the interveners on their 
agricultural lien. 

I t  was admitted that $40 mas still due from Tisdale to plaintiff on the 
contract. 

Plaintiff contended, and offered evidence tending to show, that the 
contract between Thomas Reynolds and Joe Tisdale was entire and 
indivisible, in  which defendant took the property as a whole, and was to 
pay therefor, as an entire rent, $40, one-fifth of tobacco and cotton, one- 
fourth of other crops, and that the balance due of $40 was, therefore, a 
landlord's lien on the crops on said lands and superior to interrener's 
claim. 

The defendant interveners contended that the contract was severable 
to the extent that the rent was apportioned, $40 being due for the 

(167) storehouse, and therefore the amount of rent remaining unpaid 
was no lien on the fund in  question. 

Under the charge of the court the jury rendered a verdict as follows: 
"Did the tenant, Tisdale, rent the houses and lands at  one time and as 
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one single agreement and contract, and agree to pay as rent for the 
house $40, and as rent for the land one-fifth of the tobacco and cotton 
and one-fourth of the balance of the crops? Answer : Yes." 

A u s t i n  & Granthari  for p la in t i f .  
Jacob Bat t l e  for defendants. 

HOKE, J., after stating the facts: The landlord's lien, where the same 
attaches, by the express terms of the statute is made superior to all other 
liens. This statutory lien, however, is only given when lands are rented 
or leased for agricultural purposes. 

The statute, Revisal, sec. 1993, provides as follows: "When lands are 
rented, etc., for agricultural purposes, unless otherwise agreed between 
the parties, the crops, etc., shall be vested in the lessor till the rent for 
said lands shall be paid." 

I n  HowZand v. Porlaw, 108 N.  C., 567, in considering a claim of this 
character, the Court held that the common-law remedy of lessors by dis- 
tress does not obtain in  this State; and that, unless specially given by 
statute, a landlord has no lien on the product of the leased property for 
rent. 

Unless, therefore, the $40 which remains due and unpaid from Joe 
Tisdale, the tenant, to the estate of Thomas Reynolds, his former land- 
lord, is rent due for lands leased for agricultural purposes, there is no 
lien given by this statute for unpaid rent, and the claim of the defend- 
ant, by reason of his agricultural lien, must prevail. 

The cause having been instituted in  a justice's court, there were (168) 
no written pleadings, and the plaintiff, stating his claim orally, 
contended that the contract was entire and indivisible; that Tisdale, 
under the same, rented the property as a whole, and was to pay therefor 
$40 and one-fifth of the cotton and tobacco and one-fourth of the other 
crops as an  entire rent; and there was no apportionment of any distinct 
part of the rent to be paid for the house, and offered evidence tending 
to support the claim as made. 

I f  this position is established under a correct charge and on an issue 
properly responsive to plaintiff's claim, as stated by him, then we think 
the plaintiff has a landlord's lien on all the products grown on the land 
till his entire rent is paid. 

On the contrary, defendant, stating his claim, contended (and offered - 
evidence tending to show) that the contract for the store and the lands 
were two separate and distinct transactions, entered into at  different 
times. And, second, even if made at  one time as an entire contract, that 
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by its terms a distinct part of the rent was apportioned for the use of 
the store, to wit, $40; and a portion for the use of the agricultural land, 
to wit, one-fifth of the tobacco and cotton and one-fourth for the re- 
mainder. 

I f  either position contended for by defendant is established, then 
plaintiff has no lien for the $40 remaining unpaid. I t  is due and owing 
for the use of the storehouse for mercantile purposes, arld not for lands 
for agricultural purposes. 

An examination of the charge of the court will show that too much 
stress was laid on the fact that the contract was for the whole property, 
made at  one and the sarne time; arid that the charge ignores, in fact 
repudiates, the position that, cven if this were true, if i t  were made for 

the entire property and at  one and the same time, and by its terms 
(169) apportioned a distinct part of the rent to accrue for the store- 

house, to wit, the $40, such rent could, under no proper construc- 
tion, be awarded as rent of land for agricultural purposes. 

Defendant's counsel, in  apt time, requested the court to instruct the 
jury as follows: "1. Even if store was rentcd at sarne time the lands 
were rented, hut the land for the fourth and fifth and the store for $40, 
that the rent of the store would not be a lien of landlord upon crops 
raised on lands rented for fourth and fifth." The court refused to give 
said instructions, and the interveners excepted. 

"2. That the land and the store might have becn rentcd at  same time 
and still the contracts several, and rent of store not a lien on crops en 
lands rented for fourth and fifth." The court r e fus4  to give said in- 
struction, and the interveners excepted. 

We thir~k that both of these positions are substantially correct, and 
defendants arc elltitled to have this view presented, either in the princi- 
pal charge or in response to their prayers for instructions; and for this 
error there will be a new trial. 

I t  may be well to note that the issue as framcd is not fully respoilsive 
to plaintiff's claim; and the respective positions of the parties should 
he either prescnted on a general issue similar to that tendered by plain- 
tiff, or, if the trial judge dcsirc,s that the issue should be more specific, 
i t  might be framcd so as to determine whether by the terms of the con- 
tract the rent was entire for the property as a whole or, whether by the 
same or a different contract there was a distinct amount apportioned as 
rent f6r the buildir~g lo be used as a storehouse; and if so, what sum. 

For  the error pointed out there must be a new trial, and i t  is so 
ordered. 

New trial. 
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IN RE SAMUEL PARKER. 
(170) 

(Filed 20 March, 1907.) 

1. Appointment of Guardian-Failure to Notify Relative Having Custody of 
Infant. 

Failure to notify relative in custody of the child of proceedings to ap- 
point guardian is an irregularity, under Revisal, see. 1772, which does uot 
render the appointment of the guardian void, though not conclusive upon 
such relative. 

2. Same-Habeas Corpus-Custody of Child. 
Except a s  between parents, under Revisal, see. 1853, the right of the 

custody of a child cannot be determined under the writ of habeas corpus, 
the object of that writ being to remove an illegal restraint. 

3. Same-Findings of Lower Court-Infant Eleven Years Old-No Restraint. 
When it appears from the findings of the court below that the infant. 

11 years old, is in the custody of his aunt; that the aunt and her husband 
are of good character and properly supporting the child with regard to 
his mental, moral, and spiritual welfare ; that the uncle, petitioning in 
the habeas corpus proceedings, has contributed nothing to the support of 
the child, and has been appointed guardian without the regularity of 
notice required by the statute, Revisal, see. 1772; that in the judgment 
of the court the best interests of the child are subserved by his remaininq 
in the custody of the aunt, the judgment of the court below will not be 
disturbed, no illegal restraint having been shown upon his findings. 

4. Same-Remedy of Relative in Possession. 

when the uncle of an infant 11 years old has been appointed guardian 
without notice under Revisal, see. 1772, to the aunt and her husband hav- 
ing the custody, the guardian can assert his right to custody by civil 
action for the custody of the child, or the aunt may take appropriate 
steps to set aside the appointment of the guardian. 

HOKE, J., concurring. 

HABEAS CORPUS proceedings, heard before Jones,  J., a t  chambers in  
Kenansville, DUPT~IN County, on 31 August, 1906, upon the petition of 
Egbert  Hardy,  for  the custody of an  infant  i n  possession of the respond- 
ent. Judgment for  respondent. Egbert Hardy,  petitioner, appealed. 

Xtevens, Beasley  & W e e k s  for appellant.  
W .  X. O'B. Robinson,  contra. 

CLARK, C. J. The petitioner, Egbert Hardy,  was on 12 December, 
1905, on his  e x  parte application, appointed guardian of his nephew, 
SamueI Parker,  a n  infant  without property. The  mother of said 
Samuel died a t  his  birth, and the child was taken by his aunt, Mrs. 
Swinson, by .whom he has been ever since supported and with whom he  
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still remains. The child's father died a year after its mother. Notice 
of the application for guardianship should have been given to Mrs. 
Swinson and other relatives as required by Revisal, see. 1772. Failure 
to do this is an irregularity which does not render void the appointment 
of a guardian, but certainly when i t  is made without notice to the rela- 
tive then in  charge of the irrfant, it is not binding upon her. She had 
no opportunity to oppose the order appointing the guardian, nor to 
appeal from it, and i t  i s  not a decree disposing of the custody of the 
child as against her. 

Besides, '(it is well settled that the right of guardianship cannot be 
tried on habeas corpus'' (15 A. & E. (2 Ed.), 184) ; "nor to determine 
the right of guardianship" ; nor "to decide as to conflicting rights to per- 
sonal custody." Ib., 156. The petition sets out sufficient matter to 
cause the writ to issue, but upon the investigation i t  did not appear that 
the child was detained against its will, and the court found as facts that 
the child is about 11 years of age, is well cared for by Mrs. Swinson, 
who took the infant at  its birth and has cared for and nurtured i t  ever 
since a t  her own expense; that the guardian has contributed nothing to 
that end; that the child is sent to school and Sabbath school, and is 
taken to church regularly, and that the character of his aunt and of her 
husband is good and the care and training given by them to the infant, 

Samuel Parker, are such that it would be to the best intercst of 
(172) said infant for him to remain in  the care and keeping of his 

said aunt and her husband. There being no illegal restraint 
shown, upon the above findings the court properly remanded the infant 
to the custody of his aunt. 

The object of the writ of habeas corpus is to free from illegal re- 
straint. When there is none, the writ cannot be used to decide a contest 
as to the right custody of a child (except when the contest is between 
the parents of the child. Revisal, see. 1853.) AS. v. Gheeseman, 5 N .  J. 
L., 511 ; AS. v. Clover, 16 N. J. L., 419; Foster v. Alston, 7 Miss., 406, 
and numerous other cases cited. 15 A. & E. (2 Ed.), in note 2, p. 156, 
and in  note 2, pp. 184, 185, 186, and notes. The rule is clearly stated 
by Chancellor Kent. I n  Wbllstonwcraft's case, 4 Johns. Chan., 80, Ire 
says that the sole function of the writ in such cases is "to release the 
infant from all improper restraint, and not to try, in  this summary 
way, the question of guardianship, or to dcliver the infant over to the 
custody of another; that i t  is only to deliver the party from illegal re- 
straint, and if the infant is competent to form and declare an election, 
then to allow the infant to go where i t  pleases, and if too young to form 
a judgment, then the court is to exercise its judgment for the infant." 
I n  short, the writ of habeas corpus cannot be used as a claim and de- 
livery of the person. 
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The guardian must assert his right to the custody of his ward by a 
civil action against the persons now in  charge of him, while they in  
turn, if so advised, can take appropriate steps to set aside the guardian- 
ship. I n  this summary proceeding by habeas corpus the Court can only 
consider the rights of the chiId-whether he is under illegal restraint or 
not; and if he is not,. the Court will follow the course laid down by 
Chancellor Kent, quoted supra. 

Affirmed. 

HOKE, J., concurring: I concur in  the disposition made of this (173) 
case for the reason that the placing of the child was in  the sound 
legal discretion of the court; and that, on the facts presented, such dis- 
cretion was properly exercised when the child was left in  the control and 
custody of its aunt, Mrs. Swinson. 

I f ,  as the principal opinion assumes, the appointment of Egbert 
Hardy as guardian was only irregular, then such appointment is not 
open to collateral attack, and stands as the judgment of the court until 
same is reversed on appeal or set aside on motion; and this both as to 
Mrs. Swinson and all others. T'Villiamson v. Pender, 127 N.  C., 481; 
Black on Judgments, sec. 261. 

Hardy, then, being the guardian of the person, duly appointed, and 
the parents of the child being dead, has the prima facie right to the 
custody of the ward; but this superior right of the guardian does not 
obtain necessarily nor as a matter of law. 

The authorities are to the effect that in  this country the disposition 
of the child rests i n  the sound legal discretion of the court, and that i t  
will be exercised as the best interest of the ehild may require. Newsome 
v. Bunch, 142 N. C., 19;  Tiffany on Persons and Domestic Relations, 
p. 308; Schouler on Domestic Relations, sec. 240. 

The best interest of the child is being given more and more promi- 
nence in cases of this character; and, on especial facts, has been made 
the paramount and controlling feature in  well considered decisions. 
Bryan v. Lynn, 104 Ind., 227; In re Welsh, 74 N. Y., 299; Eelsey v. 
Greene, 69 Conn., 291. 

Again, I think i t  is well established that, while in  habeas corpus pro- 
ceedings concerning the custody of children the power of the court is 
ordinarily restricted to freeing them from illegal restraint and allowing 
them to select their placing or go where they please, that this is 
only true where the child, in a given case, i s  of years of discretion (174) 
and sufficient intelligence to determine the question for itself; 
and where i t  is otherwise, and the child is not of proper age or suffi- 
cient intelligence to determine for itself, the court must decide for i t  
and make orders for its being placed in  proper custody. Musgrove V .  
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Kornrgay,  52 N. C., 73; In re Wollstonecraft,  4 Johnston Chan., 79; 
M a y n e  v. Baldwin ,  5 N. J .  Eq., 454; Church on Habeas Corpus, see. 
439; 16  A. & E., 185, note 5. 

I n  Musgrove v .  Kornegay,  supra, i t  is intimated that, so far  as the 
matter is dependent on an arbitrary limit, the age of 12 years in this 
country, and in cases of this kind, will be considered the age of discre- 
tion; in  England i t  seems to have 'been 14 years, and there being two 
children-one above, and one below this age-the Court, in determinirug 
upon the judgment, said: "As to the one over 12 years of age, we find 
i t  settled that the proper ordcr is to discharge the infant and permit him 
to go where he pleases. And in  respect to the other, who is under the 
age of 12, we find, by the same authority, that the proper order is to 
restore him to the custody of his father." 

I n  M a y n e  v. Baldwin ,  m p a ,  the child being 5 years and 7 months of 
age, the Court said: "In this casc, the child is of such tender years the 
father could properly apply for the writ of habeas corpus in his own 
right without the privity of the child; and i t  is a case in which, for wanG 
of discretion in the child, i t  is proper that instead of merely delivering 
the child from improper restraint, an ordcr should be made delivering 
the child to its father." Citing 3 Hill, p. 399. 

And, in the notes of the Encyclopedia above referred to, i t  is said: 
"The power of the court in  habeas corpus to determine the right 

(175) of custody and to award i t  accordingly is well established by ad- 
judged cases, both in the English and American courts." Citing 

many cases. 
I n  at  least three of the authorities cited in  the principal opinion the 

child had reached the age of 12 and over; and the child,was set at  lib- 
erty because i t  was held to have the necessary discretion to make such 
an  order proper. 

Section 1853, Revisal, was enacted to enable the court to make proper 
regulations as to the care and custody of children as between husband 
and wife who are living in  a state of separation without being divorced. 
I t  seems to be confined to such cases, and has, to my apprehension, no 
perceptible bearing on the casc before us. 

I concur in the decision for the reason that 'it affirmatively appears 
that the best interests of the child require that i t  remain, for the present 
at  least, with its aunt, the respondent, and that the legal discretion 
vested in the court in  such cases has been properly exercised. 

WALKER, J., concurs in the opinioil of HOKZ, J. 

Ci ted:  In re Jones, 153 N.  C., 314, 317 
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SARAH WALKER AND HUSBAND v. ELLA TAYLOR. 

(Filed 20 March, 1907.) 

1. Lands-Devise-Rule in Shelley's Case. 
Land devised by testatrix to her three daughters during their natural 

lives and the natural lives of the survivors, with remainder over to the 
heirs at  law, providing that should any of the daughters die without issue 
of her body the share of such daughter shall go to the other daughters, 
share and share alike, conveys a joint estate in fee under the application 
of the Rule in Shelley's Case. 

2. Lands-Estoppel by Deeds. 
Plaintiff claiming the inheritance of the land by the right of survivor- 

ship of her ancestor under the terms of the will cannot deny the fee- 
simple title of her grantee under a deed thereto made by her for a valu- 
able consideration. 

ACTION to try title to land, tried a t  February Term, 1906, of (176) 
WAKE, before Ward, J., and a jury. Plaintiff appealed. 

J .  C. L. Harris f o r  plaintiff. 
N o  counsel  con t ra .  

BROWN, J. The plaintiff claims the whole of the land in  contro- 
verey as the survivor of three daughters of Gatsey Mitchell under the 
terms of her will, executed 17 November, 1886, devising the land to her 
three daughters, Sarah Walker, Louisa Ray, and Isabelle Mitchell, as 
follows : 

"ITEM 5. I devise my real estate, consisting of a house and lot on 
Cabarrus Street, where I now reside, to my said executor and trustee, 
to be by him held in trust for my said three daughters for and during 
their natural lives and for the survivors or survivor for and during her 
and their natural lives, with remainder over to the heirs at law of m y  
said three daughters, and should any one of the said three daughters 
die without issue of her body, then such daughter's share shall at the 
final distribution of said estate go to the others, share and share alike. 
My desire being that my said daughters shall live a t  the old home as 
long as they live; but should either of them at any time desire to hold 
her part in  severalty, then my said executor and trustee is hereby com- 
manded, upon the written request of either of them, to sell said prop- 
erty within as short a time as can be so as not to sacrifice the same, and 
equally divide the proceeds between such of said daughters or their 
heirs as may be living a t  the time, always to the total exclusion of my 
said son Henry and his heirs." 

The land in  controversy is a part of the above named Cabarrus Street 
lot conveyed by deed to Louisa Ray and Isabelle Mitchell in the division 
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(177) of said lot by deed executed 31 August, 1893, by Andrew Syme, 
administrator and trustee, and also by these plaintiffs. I t  ap- 

pears that on 29 August, 1893, said Syme and Louisa Ray and Isabelle 
Mitchell executed a similar deed to Sarah Walker for the other part of 
thc Cabarrus Street lot. Both deeds are in form deeds of bargain and 
sale in  fee simple, with full covenants of warranty: Louisa Ray died and 
Sarah Walker acquired her share by inheritarrce. Isabelle Mitchell 
devised her share to defendant, Ella Taylor, by will duly executed 3 
January, 1902. 

Wc are of opinion that the plaintiff did not acquire the entire lot by 
survivorship, and that she is not entitled to the share which Isabelle 
Mitchell devised to the defendant, for two reasons: 

1. The Rule in Xhelley's case is applicable under the terms of the 
devise made by Gatsey Mitchell to her three daughters, who took there- 
under a joint estate of inheritance in fee. Where a freehold estate is 
either jointly, severally, or successively given to two persons who are 
capable of having a common heir, with remainder to their heirs, the 
rule operates, and such persons take a joint inheritance in fee. 1 Prest. 
on Estates, 315; 26 A. & E., 646, and cases cited. Where a devise of an 
estate was made to W. and P. of the use of two tracts of land during the 
respective lives of each, but at  their decease to descend to thcir heirs, i t  
was held that W. and P. took a fee simple. McE7eely v. Moore, 5 Olhio, 
464; Ring  v. Beclc, 12 Ohio, 390. 

2. Whcther the testator of the defendant took an estate of inherit- 
ance or not, or whether Sarah Walker was entitled under the will to pos- 
session of the whole for life, i t  is plain that these plaintiffs are estopped 
to deny that such testator, Isabelle Mitchell, was seized in  fee of the 
land which she devised to defendant. The deed executed 31 August, 

1893, by these plaintiffs, Sarah Walker and her husband, and 
(178) Hannah Collins, now Jones, to Louisa Ray and Isabelle Mitchell, 

is based upon a valuable consideration and conveys the lot in fee 
with full covenants of warranty. I t  is elementary learning that these 
plaintiffs cannot now defy the fee-simple title of their grantees, and 
whatever interest they or either of them acquired under the will of Gat- 
sey Mitchell passed by such deed. Foster v. Haclcett, 112 N. C., 546; 
Hallyburton v. Xlagle, 132 N.  C., 965; Ran76 v. Glenn, 68 N. C., 38; 
Taylor v. X h u f o d ,  11 N. C., 131; 16 Cyc., 689. 

Affirmed. 

Cited:  Puckett 11. Morgan, 158 K. C., 347 
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T. J. NEWSOME v. WESTERN UNION TELEGRAPH COMPANY. 

(Filed 20 March, 1907.) 

1. Telegraph Companies-Message-Error in Transmission-Sendee's Name 
Changed. 

When in the transmission of a telegram ordering the shipment of 4 
gallons of "corn," meaning corn whiskey, the name of the sender was erro- 
neously transmitted and damages claimed on that account for failure to 
receive the whiskey, the plaintiff must show by a preponderance of the evi- 
dence that the sendee was deceived by the error, and for that reason only 
failed to ship, and that he understood that corn whiskey was intended. 

2. Telegraph Companies-Message-Error in Transmission-Evidence. 
Where a telegram had been sent, ordering goods which failed to arrive, 

it is not sufficient evidence to go to the jury upon liability of defendant . 
for damages thereby claimed, to merely show that the sendee of the 
message had sold plaintiff goods on a credit before and since the time of , 
the sending of the message, as the failure to ship or receive the whiskey 
may have been from other causes. 

ACTION, tried a t  Fall Term, 1906, of SSMPSON, before Jones, J., and 
a jury. 

The defendant excepted and appealed from the judgment rendered. 

John D. lierr and George E. Butler for plaintiff. (179 ) 
F. H. Busbee & Son and R. C. Strong for defendant 

BROWN, J. This case is reported in  137 N. C., 513, and i t  is unneces- 
sary to again state the facts. I n  the opinion of the Chief Justice, speak- 
ing for the Court, i t  is there said: "This. was error, for two reasons: 
first, i t  did not appear in  the evidence that the whiskey would have been 
sent if the message, when received by the sendee, had had the plaintiff's 
name properly signed thereto." The negligence consists in  an error in  
transmission, the signature of the plaintiff having been written "T. J. 
Sessoms" instead of "T. J. Newsome," and so delivered to Royal, the 
sendee. I t  is, therefore, as already held, incumbent upon the plaintiff 
to show by a preponderance of the proof that Royal was deceived by the 
error, and for that reason refused to ship the whiskey. The jury must 
also be satisfied that Royal understood that the word "corn," used i n  the 
message, meant "corn whiskey." 

We find no evidence in  the record tending to sustain these necessary 
allegations of fact, and, therefore, hold that the court erred i n  refusing 
to give the defendant's prayer for instructions to that effect. The only 
evidence which, it is argued by plaintiff, tends to support such allega- 
tion is that prior to 3 February, 1902, the date of the telegram, the 
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plaintiff had purchased whiskey from Royal on credit. This fact, if 
truc, is a mere collateral circumstance, and tends to prove nothing. The 
failure to ship the '(corn" can be accounted for on a different hypothe- 
sis than the failure to get the message correctly delivered under the cir- 
cumstances of the case, and therefore the evidence is insufficient. 1 
Greenleaf Ev., see. 12; 1 Stark. Ev., 471, note. Assunling that the mes- 
sage had been correctly transmitted, or that Itoyal was not misled as to 

the identity of the sender of the message, and may also have 
(180) understood "corn" to mean "corn whiskey," yet he may not have 

filled the order for other reasons. H e  may not have had the 
article on hand at the time; again, he may personally have neglected 
and overlooked the order and failed, therefore, to ship; or he may have 
preferred to have the cash before shipping, or the shipment may have 
gone astray, etc., etc. The proof tendered does not exclude either of the 
above hypotheses, and is consistent with all. 

New trial. 

Cited: Gardner v. Tel. Co., 171 N. C., 409. 

JAMES H. SCULL & CO. v. ATLANTIC COAST LINE RAILROAD 
COMPANY. 

(Filed 20 March, 1907.) 

Railroads-Rates-Published Tariff-Opposite Direction-Penalty. 
In shipnwnts to a great distance, special circumstances, such as flow of 

traffic, may justify a higher rate between two points in one direction than 
in the opposite; and in air action for the recovery of the penalty under 
scction 2642, Revisal, prohibiting railroad companies from charging more 
than the rate printed in the tarid in force at thc time, or morc than is 
allowcd by lam, it is crror for the judge below in cffe(t to charge the 
jury that such tariff rate published between the two points for freight 
moving in an opposite direction to that of the shipmcnt in question was 
conclusive, and that they should be governed in their verdict as to the 
overcharge accordingly. 

ACTION to recover for overcharge on shipment of freight and for a 
penalty in not refunding same, commenced before a justice of the peace, 
and tried on appeal, before Jones, J., and a jury, at  December Term, 
1906, of New HANOVER. 

There was a verdict and judgment for plaintiff for overcharge and a 
penalty, and defendant excepted and appealed. 

(181) J. H. Scull and Marsden Bellamy, Jr., for plaintif. 
Davis dZ Davis for clefendant. 
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HOKE, J. Our statute law, Revisal, see. 2642, enacts that no railroad 
or  other transportation company, etc., shall charge more for the trans- 
portation of property than the rate appearing in  the "printed tariff of 
such company in force at the time such service is rendered, or more than 
is allowed by law." 

Section 2643 provides the method by which a claim for an overcharge 
shall be prepared, and establishes a maximum period of sixty days 
within which the same shall be refunded: and section 2644 imposes a 
penalty in  case the said overcharge is not returned within the time 
allowed; the penalty, in any case, not to exceed $)loo. 

On the trial  below, there was testimony on the part of plaintiff tend- 
ing to show that an overcharge had been made against them by defend- 
ant company, arising, in  part, by an erroneous classification of some 
trees and shrubbery, shipped from Cronly, N. C., to Petersburg, Qa., 
over lines of defendant, and on to Cincinnati, Ohio, by other lines; that 
demand for such overcharge had been made and filed as directed by the 
statute, and defendant had failed and refused to return the amoudt. 

The claim was submitted to the jury, and verdict rendered on the fol- 
lowing issues : 

1. "Did defendant collect, or cause to be collected, from plaintiff an 
overcharge i n  freight on goods described in  bill of lading, shipped 
from Cronly, N. C., to Cincinnati, Ohio? I f  so, how much?'' Answer: 
"Yes; $1.89." 

2. "In what amount, if any, is defendant indebted to plaintiff as a 
penalty, as prescribed by law?" Answer: ''$100." 

With other testimony on these issues, plaintiff put in  evidence (182) 
a book issued by defendant company, entitled "How to Ship," 
Exhibit B; also rate issue, No. 4211, Exhibit C ;  and from these docu- 
ments, as we gather from the testimony set out, it seems that goods 
shipped, as these were, boxed and value limited to 3 cents per pound, are 
rated as fourth class, and that the charge thereon, as fourth class, from 
Cincinnati to Cronly was 65 cents per cwt. 

We speak tentatively as to the contents of these documents, because, 
though they are marked as Exhibits B and C in  case on appeal, they are 
not in  the record; but the testimony set out makes i t  sufficiently clear 
that they contain the facts as stated. 

There was also evidence to the effect that plaintiff had been charged 
a much higher rate, and on a different classification from that described 
in  these papers, and a greater rate than that allowed by law. 

Defendants offered no evidence. Referring to this testimony, the 
judge, on the first issue, charged the jury, in  substance, that the rate 
from Cronly to Cincinnati should be the same as that from Cincinnati 
to Cronly; and if the jury should find, from the greater weight of evi- 
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dence, that defendant's book, "How to Ship," classified these goods as 
fourth class' and established a rate therein from Cincinnati to Cronly at  
65 cents, then the amount charged above that rate would be an over- 
charge, and the jury should so render the verdict. 

I n  this we think there was error to defendant's prejudice, which enti- 
tles i t  to a new trial of the issues. 

I t  does not a t  all necessarily or conclusively follow that because a rate 
is established from Cincinnati to Cronly, that the same rate should pre- 
vail from Cronly to Cincinnati. There may be and frequently are facts 

and conditions which affect the rate in  one direction which do 
(183) not exist and have no bearing or just influence on the rate i n  the 

opposite direction. And i t  is laid down in  Judson on Interstate 
Commerce, see. 137, that "There is no necessary connection between 
rates on traffic of the same kind or class in one direction and rates in  
the opposite direction, as special circumstances, such as flow of traffic, 
may justify higher rates in one direction than the other. Especially is 
this the case where the distance is of great lcngth." 

Such a rate may, under some circumstances, be evidence on the ques- 
tion as to whether there has been a charge greater than that allowed by 
law; but the charge of the court referred to makes the rate in  one direc- 
tion conclusive as to the other; and in this, as stated, there is error 
which entitles the defendant to a new trial. 

We have purposely refrained from adverting to the question discussed 
in  the briefs, as to whether, on the facts of this case, the State legisla- 
tion under which plaintiffs proceed and the relief sought by them are 
inhibited bv the commerce clause of the Federal Constitution and the 
legislation by Congress in  the exercise of this power. I t  is a question of 
great and far-reaching importance, and we deem i t  best that i t  should 
be considered and passed upon when the facts are fully ascertained and 
the issues properly determined. 

I t  may be well to note that should these or similar questions be pre- 
sented as the results of another trial, and the exhibits refcrrod to are 
again relied upon and in evidence, the documents themselves or copies 
thereof should accompany the record. 

A careful examination of these papers may, and no doubt will, be 
required for an intelligent discussion of the subject. 

For the error above referred to there will be a new trial, and it is so 
ordered. 

New trial. 

Ciled: Hnrdwar.e Co. v. E. R., 170 N. C., 397. 
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J. A. WITHERS r. J. W. LAXE. 

(Filed 20 March, 1907.) 

Revisal, Sec. 535-Trial Judge-Intimation of Opinion of Fact. 
Vnder Revisal, see. 536, the trial judge is restricted to plainly and cor- 

r e c t l ~  stating the evidence and declaring and explaining the lam arising 
thereon; and when his peculiar emphasis, or language, or manner in pre- 
senting or arraying the eridence indicates his opinion upon the facts, or 
conclusions of fact, a %enire de novo will be ordered. 

BCTIOK, tried before Peebles,  J., and a jury, at Norember Terni, 
1906, of HARNETT. Verdict and judgment for defendant. Plaintiff 
appealed. 

This  action was brought to recover the possession of two mules. The 
plaintiff bought a mule from the defendant for $175 and gave his note 
for  tlie purchase price, secured by a mortgage on the taro mules de- 
scribed in the complaint. H e  alleged that the defendant had warranted 
the soundness of the mule he bought, and that afterwards he proved to 
be unsound; that he returned the mule to the defendant, paying hini $30 
for  the use of it,  and they then agreed to compromise and settle their 
differences, the defendant specially agreeing to surrender the note and 
mortgage; but that  he got possession of the two mules in  violation of 
the agreement and refused to return them. 

The court charged the jury, in part, as.follows: "It is alleged i n  the 
coniplaint and admitted that in March, 1905, plaintiff conveyed the 
mules in question to defendant to secure the payment of a note for $175, 
due 1 October, 1905. This put the title to the mules in  the defendant. 
Bu t  the plaintiff alleges that  on 1 December, 1905, there arose a dis- 
pute between him and defendant as to the soundness of the mule's eyes, 
and he went to Dunn, saw the defendant, and con~promised and 
settled the whole mat ter ;  that  the defendant took the mule back, (185) 
received $30 for its hire, and promised to surrender the note and 
the mortgage to plaintiff. This action, therefore, depends almost en- 
tirely upon horn you find the first issue. Upon that  issue the burden is 
upon the plaintiff to satisfy you by the greater weight of evidence that  
the $30 paid 1 December, 1905, a t  Dunn, was paid and received in  full 
compromise of the $175 note. I f  he has done that, then you should 
answer the first issue 'Yes'; otherwise, you should answer i t  'No.' I n  
other words, the whole matter depends upon whether you find the facts 
to be as testified to by plaintiff or as testified to by defendant and Je thro  
NcLamb. The testimony of plaintiff is not corroborated by a single 
witness, but is contradicted by his own affidavit filed in  this action on 
2 December, 1905, the next day after the $30 m-as paid. I n  that  affidarit 
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he swore that the mule was his property, and he was entitled to the 
immediate possession of it. If the settlement was made the day before 
the mule was taken back by defendant, this affidavit was false. If the 
affidavit was true when filed, his statement here as to the settlement was 
false. He  is contradicted hy the receipt which he took from defendant 
when the $30 was paid. This receipt says the money was paid on the 
mule note. He is contradictkd by defendant and McLamb, who says the 
money was paid on the mule note, and nothing was said about a com- 
promise. On the other hand, Lane is corroborated by McLamb, and by 
the receipt given to plaintiff 1 December, 1906, for the $30 ; and if you 
find that the receipt on the $176 (mortgage note) was put there at the 
time the money was paid, and in  the presence of plaintiff, then he is 
corroborated by that. 

"In passing upon the testimony of plaintiff, i t  is your duty to con- 
sider the fact that he is interested in  the result of this action; 

(186) ascertain, as best you can, what influence this will have upon his 
testimony; consider what the witness said about his good char- 

acter; consider the fact that he is contradicted by his affidavit filed in 
this action and by the receipt he took for the $30, and then give to his 
testimony that weight and credit which, under all the circumstances, 
you think i t  entitled to. I f  you think he told the truth, you should give 
to his testimony the same weight and credit you would give to any other 
witness. Plaintiff testified that. when the $30 was waid. no one was in 
the office but him and Lane. L&ne and McLamb teitifild that plaintiff 
Lane, McLamb, and plaintiff's brother, S. W. Withers, were in the room. 
S. W. Withers was present in the courtroom and a witness for plaintiff, 
and he did not put him on the stand to support himself and contradict 
Lane and McLamb. This circumstance you can consider also. When 
you go to consider Lane's testimony, i t  is your duty to consider the fact 
that he is interested in the result of this suit, and you must ascertain, as 
best you can, what effect that interest had upon the truthfulness of his 
testimony; consider what the witnesses said about his character, the fact 
that he is corroborated by McLamb and by the receipt given plaintiff 
when the $30 was paid, which said, 'Received $30 on mule note,' and 
then give to Lane's testimony that weight and credit which, under all 
the circumstances, you think i t  is entitled to. 

"The greater weight of the evidence does not necessarily mean the 
greater number of witnesses, but it means that testimony which carries 
home to your hearts and minds the greater amount of conviction. Where 
conflicts of testimony can be reconciled in a way consistent with the 
honest convictions of the witnesses, i t  is your duty to do so; but when 
it cannot thus be reconciled, it is your duty to determine which lied. 
The plaintiff says that the $30 was paid i n  full settlement and corn- 
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promise of the $175 note, and that the mule was taken back by (187) 
Lane. Lane and McLamb say that the $30 was paid on the $175 
note, and not a word was said about any compromise or about taking 
the mule back. The conflict between these statements cannot be recon- 
ciled-the plaintiff lied or Lane and McLamb lied. I t  is for you to say 
who told the lie. I f  the testimony of the plaintiff, unsupported, satisfies 
you that the $30 was paid for the hire of the mule, which was taken 
back, and the $175 note and mortgage were to be surrendered, then i t  is 
your duty to answer the first issue 'Yes'; otherwise, to answer i t  'No.' 
I f  you answer the first issue 'Yes,' you should answer the second and 
fourth issues 'Yes'; and to the third issue, what you find the mules were 
worth when seized. I f  you answer the first issue 'No,' you should answer 
the second and the fourth issues 'No,' and make no answer to the third. 

"At the request of the defendant, I here give all the evidence intro- 
duced." 

His  Honor then proceeded to state the evidence. Exceptions to the 
charge were taken by the plaintiff. A verdict was returned for the de- 
fendant, upon which judgment was entered, and the plaintiff appealed. 

Godwdn & Davis and D. H. McLean for plaintiff. 
Stewart & Muse and Goduiin & Townsend f o ~  defendant. 

WALKER, J., after stating the case: The Legislature has wisely pro- 
vided that no judge, in charging a jury, shall intimate whether a fact 
is fully or sufficiently proven, i t  being the true office and province of the 
jury to weigh the testimony and decide upon its adequacy to establish 
any issuable fact. The judge's function is positively restricted to stating 
in  a plain and correct manner the evidence given in the case and to de- 
claring and explaining the law arising therein. Revisal, sec. 535. 
H e  may clearly indicate to a jury what impression the testimony (188) 
has made upon his mind or what deductions should be made 
therefrom, without expressly stating his opinion upon the facts. This 
may be done by his manner or peculiar emphasis or by his so arraying 
and presenting the evidence as to give one b f  the parties an undue ad- 
vantage over the other; or, again, the same result will follow the use of 
language or a form of expression calculated to impair the credit which 
might 'otherwise and under normal conditions be given by the jury to 
the testimony of one of the parties. S. v. Dancy, 78 N.  C., 437; S. v. 
Jones, 67 N.  C., 285. I t  can make no difference in what way the opinion 
of the judge is conveyed to the jury, whether directly or indirectly. The 
act forbids an intimation of his opinion in any and every form, the 
intent of the law being that each of the parties shall have an equal and a 
fair  chance before the jury. Construing this statute, Judge Nash said: 
"We all know how earnestly, in general, juries seek to ascertain the 
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opinion of the judge who is trying a cause upon the controverted facts, 
and how willing they are to shift their rcspousibility from themselves to 
the court. The governing object of the act was to guard against such 
results and to throw upon the jurors themselves the responsibility of 
responding to the facts of the case. Nor is i t  proper for a judge to lead 
the jury to their conclusion on the facts." Nash o. Morton, 48 N. C., 3. 

As this case must go back for a new trial, it will be prudent and per- 
haps also sccrnly that we should refrain from commenting upon the tes- 
timony and the charge any more than is absolutely necessary for the 
purpose of deciding the question before us. We cannot read the instruc- 
tions of the court without being impressed with the belief that its gen- 
eral trend is clearly against the plaintiff; and that i t  is argumentative 

cannot well be doubted. I t  was not intended to be so, we arc 
(189) quite sure, but nevertheless places the plaintiff's testimony in 

an unfavorable light before the jury, while that of the defendant 
is treated with greater consideration. Whether the plaintiff had in fact 
been contradicted or not, was a question for the jury to decide, and not 
for the court. The latter might very properly have called attention to 
the apparent conflict in the testimony, and have explained to the jury 
the nature of the different kinds of evidence, and i t  may have been 
within the judge's province to have stated what the evidence on either 
side tended to prove, but he could not tell the jury what i t  actually did 
prove, and this could not be done either by the manner of charging thc 
jury or by the peculiar language employed. Apart from all this, there 
are expressions of the court which we cannot approve and whicl~ we 
think tended to prejudice the plaintiff. The adverse tenor and tone of 
the charge must have had the same effect. The general result is that 
the plaintiff was made to carry a greater burden than the law imposed 
upon him. 

The parties had taken issue upon the fact of settlement, and the 
plaintiff was entitled to have his testimony fairly considered by the 
jury, even though his statements had conflicted with those of the de- 
fendant and another witness. Instead, his testimouy was contrasted 
with that of the defendant in a way which must have discredited him 
with the jury at  the very outset or diminished the force and weight of 
what he had said. This was a hindrance to him, if not a distinct 
handicap. 

The learned and able judge who presided at  the trial, inspired, no 
doubt, by a laudable motive and a profound sense of justice, was per- 
haps too zealous that what he conceived to be the right should pre- 
vail; but just hore thc law, conscious of the frailty of human nature 

at its best, both on the bench and in the jury box, intervenes and 
(190) imposes its restraint upon the judge, enjoining strictly that he 
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shall not in  any manner sway the jury by imparting to them the slightest 
knowledge of his own opinion of the case. The English practice and 
also the Federal practice permit this to be done, but not ours. With us 
the jury are the sole and independent triers of the facts, and we hold the 
right of trial by jury to be sacred and inviolable. Any interference with 
i t  is prohibited. 

The books disclose the fact that able and upright judges have some- 
times overstepped the limit fixed by the law; but as often as it has been 
done this Court has enforced the injunction of the statute and restored 
the injured party to the fair and equal opportunity before the jury 
which had been lost by reason of the transgression, however innocent i t  
may have been; and we must do as our predecessors have done in  like 
cases. Our view that the charge violates the statute is sustained by the 
cases already cited, to which the following may be added: S .  v. Bailey, 
60 N.  C., 137; 8. v. Thonzas, 29 N. C., 381; S. v. Pressley, 35 N.  C., 
494; 8. v. Rogers, 93 N.  C., 525; S .  v. Dick, 60 N.  C., 440; Reel v. 
Reel, 9 N.  C., 63; Reiger v .  Dauis, 67 N.  C., 185; S. v. Davis, 15 N.  C., 
612; Spvinkle v. Martin, 71 N.  C., 441. Powell v. R .  R., 68 N.  C., 395, 
seems to be very much in point, and the following language of Justice 
Rodrnan is applicable to this case: "We think that the general tone of 
the instructions is warmer and more animated than is quite consistent 
with the moderation and reserve of expression proper -in stating the 
evidence to the jury in  a plain and correct manner, and declaring and 
explaining the law arising thereon. There are passages which a jury 
might fairly understand (though not intended) as expressing an opinion 
on the facts." 

'We may well close this part of the case with the apt and expressive 
language of Judge Manly when speaking of a similar charge: 
"This (referring to the statute), we suppose, has been adopted to (191) 
maintain undisturbed and inviolate that popular arbiter oif 
rights, the trial by jury, which was, without some such provision, con- 
stantly in  danger from the will of the judge acting upon men mostly 
passive in  their natures, and disposed to shift off responsibility; and in  
danger also from the ever active principle that power is always stealing 
from the many to the few. We impute no intentional wrong to the 
judge who tried this case below. The error is one of those casualties 
which may happen to the most circumspect in  the progress of a trial on 
the circuit. When once committed, however, i t  was irrevocable, and 
the prisoner was entitled to have his case tried by another jury." 5. v. 
Dick, supra. And we may appropriately add the words T J ~  Chief Jus- 
tice Taylor, uttered under like circumstances: "Upon considering the 
whole of the charge, i t  appears to us that its general tendency is to pre- 
clude that full and free inquiry into the truth of the facts which is con- 
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templated by the law, with the purest intentions, however, on the part 
of the worthy judge, who, receiving a strong impression from the testi- 
mony adduced, was willing that what he believed to be the very justice 
of the case should be administered. We are not unaware of the diffi- 
culty of concealing all indications of the conviction wrought on the 
mind by evidence throughout a long and complicated cause; but the law 
has spoken, and we have only to obey." Reel v. Reel, supra. What 
those eminent jurists have so well said about the duty of the trial judge, 
under our statute, and the consequences of a violation of it, will, if i t  
is properly heeded, conduce to a more perfect and satisfactory trial of 
causes. The judge should be the embodiment of even and exact justice. 
H e  should at  all times be on the alert, lest, in  an unguarded moment, 

something be incautiously said or done to shake the wavering 
(192) balance which, as a minister of justice, he is supposed, figura- 

tively speaking, to hold in  his hands. Every suitor is entitled by 
the law to have his cause considered with the "cold neutrality of the 
impartial judge" and the equally unbiased mind of a properly instructed 
jury. This right can neither be denied nor abridged. 

The plaintiff also assigned as error the judge's comments and criti- 
cisms upon the address of one of his attorneys to the jury, which he 
alleges were improper and pejudicial. I t  is not necessary to consider 
this and the other exceptions, as they may not be presented at  the next 
trial. The error of the court requires that another trial should be 
awarded. 

New trial. 

Cited: Metal Co. v. R. R., 145 N. C., 297; S .  V .  Owrrby, 146 N.  C., 
678 ; Park v .  Ezunz, 156 N. C., 231 ; Burroughs v. Bunoughs,  160 N .  C., 
519; S .  v. Bateman, 162 N.  C., 588; S .  v. Harris, 166 N.  C., 247; 
Chance v. Ice Co., ib., 497; Speed v. Perry, 167 N.  C., 127; Medlin v. 
Board of Education, ib., 244; Bank t i .  McArthur, 168 N.  C., 53; 8. V .  

Beal, 170 N. C., 768; Lassiter v. R. R., 171 N.  C., 287; S .  v. Horqe, ib., 
788 ; Starling v. Cotton Mills, ib., 228 ; Swain  v. Clemmons, 172 N.  C., 
279. 

W. B. TROGDEN ET AL. v. R. J. WILLIAMS ET AL. 

(Filed 20 March, 1907.) 

1. Executors-Power to Sell-Option of Purchase. 
A power under a will to executors to sell land is valid, but does not 

include the power to give an  option to purchase. 
2. Same-Delivery of Deed-Condition Precedent-Tender of Price. 

A provision in an option that those to whom it was given should make 
partial payment for the land and secure the balance of the purchase 
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price by mortgage thereon within the time specified is binding only upon 
an unconditional acceptance of and a compliance with the terms, and the 
delivery of the deed is not a condition precedent to the tender of the price 
in the absence of a definite agreement to that effect. 

3. Same-Two Executors-Joint Powers-Waiver. 
One of two executors may not waive the condition of time of an option 

given for the purchase of lands of his testator and fix no time limit for 
payment, in the absence of express power; and where there are two ex- 
ecutors clothed with the power to sell land, such power must be exercised 
by them jointly; and a waiver by one, otherwise having the power, does 
not bind the other. This also applies to sale of lands by executors under 
section 82, Revisal. 

4. Same-Intervening Rights-Waiver-Time the Essence. 
Where one of two executors who have given an option for the sale of 

lands of their testator waives the condition thereof, and the other, after 
notice of election by those having the right to take the lands embraced in 
the option, writes that he is willing to make the deed, but could not com- 
ply with further demands not therein contained, and afterwards said he 
would make the deed with his coexecutor; the letter is not a waiver; and 
such waiver would be inoperative to revive the extinct option and affect 
intervening rights, time being of the essence of the contract. 

5. Same-Recorded Option-Notice-Cloud Upon Title-Liability. 
A recorded option on lands given by executors having the power under 

the will is notice of its terms only, and the time within which it sliould 
be exercised; and an unregistered waiver of the time limit by the execu- 
tors in consenting to execute the deed thereafter is inoperative against a 
purchaser for value under a sufficient and subsequently registered convey- 
ance, made by those who had the right of election to take the lands em- 
braced in the option, and a court of equity will not place a cloud upon the 
title by making a decree requiring the executors to convey such title as 
they may have ; and the executors are not liable in damages upon refusing 
to make such conveyance. 

ACTION, heard upon facts agreed, by Allen, J., April  Term, 1906 of 
ONSLOW. Plaintiffs appealed. 

The  plaintiffs prosecute this action against the defendants, R. J. Wil- 
liams and H. C. Foscue, executors of Narcissa S. Fonville, deceased, for 
the purpose of compelling them to specifically perform a contract, or  
option, i n  regard to a body of land lying i n  Onslow County. The other 
defendants, devisees of Mrs. Boscue and Remick, who purchased from 
them the same land, are brought i n  as parties, to the  end that  they may 
be bound by the judgment, no relief being asked against them. The 
cause was submitted to the court for  decision upon a n  agreed statement 
of facts, the material part  of which is  as follows: 

The  land i n  controversy, some 5,000 acres, belonged to Mrs. Narcissa 
8. Fonville, who died during the year 1898, having first made and pub- 
lished her last will and testament, appointing the  defendants, Wil- 
liams, and Foscue, executors thereof. The  will was admitted t o  
probate July,  1901, and the executors duly qualified. The  tes- (194) 
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tatrix gave the land to her husband, E. W. Fonville, for life, remainder 
as hereinafter set forth, to her children, the defendant devisees. There 
are a number of special provisions in the will regarding the distribution 
of the estate, including the proceeds of the land if sold during the life 
of thc testatrix or by the executors after her death, which do not mate- 
rially affect the merits of this appeal. As if to remove any "obscurity 
or doubt," she says in  the ninth item: ''I do hereby expressly empower 
my executor or executors of this my will to sell any part or the whole 
of my land or real estate that I may have any interest in  at  my death; 
either for payment of my debts or for any other purpose of this will, at 
his discretion. . . . Giving this ample power to enable him or them 
to take advantage of favorable opportunities of sale, etc. . . . I urge 
them, if they see fit to make a sale or are obliged to do so to make 
assets, that they do so at  the earliest good opportunity-if possible, 
within three years after my death." 

011 16 January, 1905, the defendants, Williams and Eoscue, execu- 
tors, executed and delivered to the plaintiffs, Trogden and Patterson, a 
paper-writing, the rrlaterial parts of which are as follows: "This memo- 
randum or agreement entered into, etc., witnesseth: That the said par- 
ties of the first part, for and in consideration of the sum of $50 to them 
in hand paid . . . have agreed, and do hereby covenant and agree, 
to sell to the parties of the second part, their heirs or assigns, at the 
option of the said parties of the second part, at any time within the 
term of ninety days from the date hereof and upon the terms herein- 
after set forth, a certain tract or parcel of land, etc. . . . If the 

parties of the second part shall, within the time herein specified, 
(195) elect to purchase said land, then and in  that event they shall pay 

to the parties of the first part, their heirs or assigns, the sum of 
$10,000 as the purchase price of said land, and in full consideration 
thereof, as follows, to wit : The sum of $5,000 in  cash and the remainder 
of said purchase money one year after date of first payment; said de- 
ferred payment to be secured by a mortgage upon said land, said de- 
ferred payrnent to be credited for amount paid for option. And the 
parties of the first part covenant and agree, upon the payment of the 
said purchase money, to convey said lands to the parties of the second 
part, their heirs or assigns, by good and sufficient deed or deeds." 

This instrument was duly proven and registered in the office of the 
register of deeds of Onslow County on 4 May, 1905. On 15 April, 1905, 
the defendant R. J. Williams, at  his home in Duplin County, in  a con- 
versation had with the plaintiff W. B. Trogden, who wcnt there for that 
purpose, respecting the sale of said land pursuant to the terms and pro- 
visions of said paper-writing, said to him, the said Trogden, that it was 
"not necessary to tender the money," and that said executors were will- 
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ing to give plaintiffs "a good deed." Subsequently thereto plaintiffs 
tendered to the said Williams and Foscue, as executors, a deed for the 

visees and heirs of said Narcissa S. Fonville, and their wives and hus- 
bands, as grantees, which said deed the said devisees and heirs at  law 
refused to execute; whereupon i t  was returned to the plaintiffs with 
notice that said heirs and devisees refused to sign the same. No other 
deed has been tendered said executors for their signatures, nor have they 
tendered any deed to the plaintiffs. At  the conversation between plain- 
tiff Trogden and defendant Williams on 15 April, 1905, the de- 
fendant Foscue was not present. (196) 

On said 15 April, 1905, plaintiffs were willing and able to pay 
(and have been at  all times since said day) the amount named i n  the 
paper-writing as the purchase money of said land. 

On 14 June, 1905, the defendants James H. Fonville, Narcissa Wil- 
liams, and E. B. Fonville, devisees and heirs at  law of the said Nar- 
cissa S. Fonville, deceased, elected to take their shares of said land in 
specie, and so notified said executors. 

On 28 June, 1905, all of the devisees and heirs at law of said Nar- 
cissa S. Fonville, deceased, with their respective husbands and wives, 
except H. C. Foscue and wife, executed to defendant Remick a paper- 
writing in  the following words: "Received of R. C. Remick the sum of 
$250, being part of the purchase price of all the lands owned by Nar- 
cissa Fonville, deceased, in  Onslow County, the balance of the purchase 
money, to wit, $11,750, to be paid as soon as a full, complete, and accu- 
rate examination of all titles are made and the deed signed by all the 
heirs a t  law and parties interested in  said estate of Narcissa Fonville, 
and the same shall have been executed properly. This 28 June, 1905." 
This paper-writing is signed by defendant Williams, executor, as the 
other devisees and heirs at  law, save Mr. and Mrs. Foscue. I t s  execu- 
tion is duly proven and registered in  the office of the register of deeds, 
10 July, 1905. I n  both paper-writings a tract of 75 acres of the Fon- 
ville land is excepted. I n  accordance with the said paper-writing and 
the agreement between the parties, defendant Remick caused the title to 
said lands to be examined, and deposited the sum of $11,150 i n  the 
Atlantic Trust and Banking Company of Wilmington, N. C., being the 
unpaid balance purchase money of said lands, under the instructions of 
the devisees and heirs a t  law of Narcissa S. Fonville, who in- 
structed the said Remick to let said money remain in said bank (197) 
until after the termination of this suit; and, if this suit should 
be decided against the claim of the plaintiffs, that they would execute a 
deed for the said land to the said Remick and take the money. That 
the said money was deposited by agreement in the name of J. C. Foster, 
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trustee, with instructions to pay the same, with the accrued interest, to 
the heirs and the devisees of Narcissa S. Fonville upon their executing 
to said Remick a good and sufficient deed in  fee for the said lands, with 
full warranties. The said sum of $12,000, however, is understood to 
include the purchase price for the interest of Mrs. Gertrude Foscue in  
said lands, as well as those who signed the contract of agreement. The 
executors had immediate notice of the execution of the paper-writing of 
28 June, 1905. There was some correspondence had between plaintiffs 
and defendants subsequent to 21 May, 1905, which i t  is unnecessary to 
set out in  full. During the month of September, 1905, defendant Foscue 
informed one of the plaintiffs that he was willing to sign a deed as 
executor, whereupon the plaintiff said that he was willing to accept a 
deed from the executors. This was subsequent to the institution of this 
action on 3 July, 1905. The specific relief asked by plaintiffs is :  "That 
defendants Williams and Foscue, as executors as aforesaid, execute to 
the plaintiffs a sufficient conveyance of the said land as provided in 
said agreement; for $3,000 damages, and for other and further relief." 
The action was instituted in Guilford Count% and removed to the county 
of Onslow for trial. Defendant Remick answered, admitting portions 
of the complaint, denying other portions, and pleading affirmatively: 
(1) That the paper-writing of 16 January, 1905, was a mere option, 

which defendants had no power, under the will, to give. (2) That 
(198) i t  expired on 16 April, 1905. (3) That he purchased from the 

real parties in interest on 28 June, 1905, and was ready, willing, 
and able to comply with his contract. H e  demanded judgment against 
the plaintiffs for damages for interfering with his rights, etc., and 
against his codefendants for specific performance. Defendants' execu- 
tors answer generally. The other defendants, heirs at law, answer, 
denying the power of the executors to give the option under which 
plaintiffs claim, allege their election to take the land under the will, and 
admit the execution of the contract with defendant Remick. 

His Honor, upon the agreed statement of facts, rendered judgment: 
1. That the plaintiffs are not entitled to the relief prayed. 
2. That defendant Remick is the equitable owner of an undivided 

four-fifths interest i n  the land, and that upon payment of the shares of 
the purchase money deposited by Remick in the bank, the defendants 
who executed the paper-writing of 28 June, 1905, execute a deed for 
their interest in said land, and that the decree should have the effect to 
transfer such interest, etc. 

Plaintiffs duly excepted and appealed. The record states that de- 
fendant Narcissa S. Williams excepted and appealed. No appeal bond 
by her is in the record and no brief is filed in her behalf. 
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TROGDEN 2). WILLIAMS. 

Robert M.  Douglas and Frank Thompson for plaintif 
Davis d2 Davis and H. McCkzrnrny for defendant. 

CONNOR, J., after stating the case: I n  the judgment rendered by his 
Honor he sets out, with his usual clearness, the question presented by 
the case agreed. 

First, Does the will of Narcissa S. F o n d l e  confer upon the executors 
the power to sell the lands in controversy? While the language of the 
will in  regard to the disposition of the estate, endeavoring to anticipate 
possible or probable contingencies, is somewhat obscure, we con- 
cur with his Honor that the executors had the power, under the (199) 
will, to sell the lands. We do not attach importance to the SUE- 
gested limit of three years within which they  should exercise t h i  power. 
I n  the view which we take of the case, i t  is not material. The next 
question presented is, "If the power of sale is conferred by the will, 
does this power include the power to execute an option for ninety days?'' 
We concur with his Honor that i t  does not. There is a marked and 
well-defined distinction between a contract in which both parties are 
bound to sell and convey land, postponing the delivery of the deed and 
payment of the purchase money until some fixed day, even when made 
dependent upon some condition, and a mere promise on the part of the 
promisor to permit the promisee to elect at  the end of a fixed day 
whether he will a t  that time enter into a contract of purchase. The 
relative rights and obligations are entirely different and are governed 
by different principles. "An option is a right acquired by contract to 
accept or reject a present offer within a limited or reasonable time in  
the future." 21 A. & E., 924; Sitterding v. Gizzard, 114 N.  C., 108; 
Hopwood v. McCausland, 120 Iowa, 218; Litz v. Gosling, 93 Ky., 185; 
21 L. R. A., 127. The term is well defined in the case of Black v. Mad- 
dox, 104 Ga., 151, as "the obligation by which one binds himself to sell 
and leaves i t  discretionary with the other party to buy, which is simply 
a contract by which the owner of property agrees with another person 
that he shall have the right to buy the property at  a fixed price within 
a certain time." The agreement is, of course, invalid unless supported 
by a valuable consideration. We take i t  that there can be no doubt that 
such is the legal definition of the agreement executed by the ,defendants7 
executors with plaintiffs on 16 January, 1905. The consideration is  
sufficient to support the promise. Does the power to sell include 
the power to enter into an agreement not to sell to any one save (200) 
the plaintiffs for ninety days, and at  the end of that time to sell 
to no one else, provided they pay the purchase price? As is correctly 
said by his Honor, an option is easily distinguished from a contract to 
sell, coupled with one to buy, "and is at  least temporarily destructive 
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of the power which is said to include it. During the ninety days, if 
the option is valid, the power to sell is suspended and the executors have 
no right to accept an offer to buy the land, however advantageous i t  
rnay be." 

The learned counsel for plaintiffs insist that, conceding this to bc 
true, an option, when accepted, merges into a contract. That "after the 
continuing offer or the option is accepted any difference between the 
two disappears, and the resulting contract is not affected by the nature 
of thc antecedent offer." 21 A. & E., 926. This is undoubtedly true, 
and this contention presents the next question stated by his IIonor, 
"Was i t  sufficient within the ninety days to give notice of acceptance 
without tender or payment of the purchase money?" Thc answer de- 
pends upon thc terms of the option. The contract to purchase, by 
which the relation of vcndor and vendee should be established. is not 
to be completed by notifying the executors of acceptance of the continu- 
ing offer; but that if "thcy shall, within the time hereinafter specified, 
elect to purchase said land, then and in that event thcy shall pay" the 
purchase price, ctc. Instances may be found i n  the books wherein the 
option is converted into a contract by giving notice of acceptance, and 
it seems, answering one of the questions discussed, i t  is not necessary 
that such notice should be in writing. I n  the option before us, as we 
have seen, payment of one-half the purchase monejr and sccurirlg the 

other half constitute the method of electing to purchase. I n  
(201) Weaver v. Burr, 31 W .  Va., 736, the material facts are singularly 

similar to the case before us. Woo&, J., states and discusses the 
question in  the same order adopted by his EIonor. Wheu he rracbes 
this question, the learned justice says: "The period of sixty days from 
7 June, 1883, mentioned in  the option, within which plaintiffs had thc 
privilege of buying the land, . . . expired on 6 August, 3883. Dur- 
ing the whole of that period and during the whole of the 6th of Augusr 
plaintiffs had the privilege of converting the offer of John Burr  into a 
valid and binding contract by an unconditional acceptance of and corn- 
pliance with the terms thereof. They could not do so by any othcr 
acceptance, nor could they comply with the terms in any other manner 
than by actual payment or tender of the whole price of the land before 
the sixty days expired. Neither could they withhold the payment, or 
tender of payment, until a proper deed was executed or survey could be 
made and the excess number of acres ascertained. I t  was their privi- 
lege to accept unconditionally the terms offered and cornply with them 
by paying or tendering the cash within the sixty days, and thus secure 
to themselves the right to compel Burr to perform his contract. The 
delivery of the deed and the payment of the price of the land were in- 
tended to be contemporaneous acts, and i t  was not intended that the de- 



N. C.1 SPRING TERM, 1907. 

livery of the deed should be a condition precedent to the tender of thc 
price." The case is easily distinguished from PadBock w. Davenport ,  
107 N. C., 710. 

S h e p h e ~ d ,  C .  J., in Cozart u. Her.radon, 114 N.  C., 252, says: ('It is 
well settled that in  order to constitute a contract there must be (a pro- 
posal squarcly assented to.' I f  the proposal be assented to with a quali- 
fication, then the qualification must go back to the proposer for his adop- 
tion, rejection, or amendment." Clark on Cont., 360; Cyc., 265. 
Applying these elementary principles to the facts before us, (202) 
we cannot sustain the plaintiffs' contention that there was an 
acceptance of the option. Assuming, as we hold, that a tender was nec- 
essary on the day or within the time fixed by the option, i t  is conceded 
that none was made; therefore, unless there was , valid waiver, the 
option, with all of its incidents, ended on 16 April, 1905. The effect of 
a waiver is to release one of the parties from the terms of the original 
proposition and substitute for i t  other terms. I f  this be done by Ian- 
p a g e ,  the terms of the new proposition are to be ascertained by the 
words used; if by conduct, the law gives to such conduct a construction 
which secures a fair and just result.- The defendant Williams, executor, 
waived, by the language used, the tender of the money according to the 
terms of the option. No time was then fixod for the payment-the mat- 
ter in that respect was at  large. An option, with other terms, so fa r  as 
Williams was concerned, was given. Assuming, for the purpose of 
plaintiffs' argument, that both executors were bound by the language 
used by Williams, and eliminating any question of the statute of frauds 
upon the principle upon which Abston v. Connell,  140 N.  C., 485, and 
L u m b e r  Go. u. Corey, 140 N.  C., 462, are based, we have an option, 
without any limit as to time of acceptance or payment of the money. 
I f  i t  be doubtful whether the power to give an option for ninety days 
is included in  the power to sell, certainly an option without limit can- 
not be sustained. Of course, if there had been an acceptance of the 
original option and a payment or tender of the money, the status of 
the parties would change from that of a proposal by the exrcntors to a 
contract between them and the plaintiffs for sale; but, as we have seen, 
in  the most favorable view of the transaction for plaintiffs, the option 
ncver merged into a contract, and the relation of vendor and vendee was 
never established. The executors, by waiving the tcnder, had no 
right to demand that the plaintiffs purchase the land-it re- (203) 
mained an unaccepted proposal lo sell whcnever the plaintiffs 
paid the purchase money. The question whether, if t h y  had done so 
within a reasonable time, the relation of vendor and vendee would have 
bcen established, is not presented, because they have never tendered the 
money. The only fact in that connection, found 
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that "subsequently thereto the plaintiffs tendered a deed to the execu- 
tom. in  the-exec&ion of which-the devisees and heirs at  law were re- 
quired to join. The p1air;tiffs encounter, in  this aspect of the case, two 
difficulties: The executors never promised that the devisees and heirs 
a t  law would join in the execution of thc deed. I t  is true that they did 
promise to convey by "good and sufficient deeds." I t  is evident that all 
parties had in view-the power of sale conferred upon the executors by 
the will, which, as we have seen. was sufficient to enable the executors 
to convey, and whose deed plaintiffs now say they are willing to accept. 
Therefore, in  demanding the execution of the deed by the devisees, they 
were not accepting the proposal as made, but imposing a condition upon 
their acceptancc. I t  may have been desirable to have the signatures of 
the devisees to the deed, but i t  was not so "nominated in  the bond." 
Again, the acceptance was not to be manifested by tendering a deed, but 
by paying ('a part of the purchase money and securing the balance," 
under the option as changed by the waiver, within a reasonable time. 
This they have never done. The fact that they were willing and able 
to do is not sufficient. There are a class of cases wherein this aver- 
ment is sufficient. This is not one of them. There had been no refusal 
on the part of the executors to perform their part of the contract, which 
relieved the plaintiffs of the duty of an offer to pay the money. Grandy 

v. Small, 50 N. C., 50. 
(204) While we agree with the learned courisel for the plaintiffs that 

a tender of the purchase money to one of the executors on the 
day or within the time fixed in the option would have been sufficient, we 
are of the opinion that a change in the terms of the option, or giving a 
new option hy one executor, did not bind the other. I t  is true, as in- 
sisted by counsel, that in respect to the personal estate of a testator, the 
title to which vests in the executors jointly, one of them may sell or 
dispose of it, collect, compromise, and release debts, cancel mortgages 
and do any other acts necessary and proper in  the discharge of their 
duties. 17 A. & E., 620; IIo7ce u. i?leming, 32 N .  C., 263. 

The rule is different, however, when a power to sell land is conferred 
upon two executors. The power must bc executed by them jointly; they 
must join in  the sale and execution of the deed. 22 ,4. & E., 1099; 
Dpbow v. B o d g e ,  4 N. C., 368; Wasson v. King,  19 N.  C., 262; Xmitk v. 
McCrary, 38 N .  C., 204. Provision is made by s t a t ~ ~ t e  to ~neet cases of 
death, etc. Revisal, see. 82. We are of the opinion that the waiver of 
Williams did not bind his coexecutor Foscue. Therefore, the option of 
16 January, 1905, was not accepted according to its terms. The plain- 
tiffs' counsel insist that, conceding that thc executor Foscue was not 
bound by the waiver of his coexecutor, he ratified i t  by his letter of 28 
July, 1905. Without analyzing the letter, which we think falls far  
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short of the legal effect sought to be given i t  by the plaintiffs, i t  would 
seem to be sufficient to say that i t  was not written until a month after 
the devisees of Mrs. Fonville had clected to take the land in its uncon- 
verted form, and so notified the executors. This they were entitled to 
do. The power of sale was conferred for their benefit; after the ex- 
piration of the option on 16 April, 1905, their right to put an end to i t  
by an  election could not be prevented by any action on the part of the 
executors after they had been notificd of the election. The de- 
fendants' devisees had given the defendant Remick an option, (205) 
and he had placed the amount of the purchase money in the bank 
for their benefit. Whatever may be the retroactive effect of a ratifica- 
tion of a contract made by one dealing with his own property, i t  would 
be difficult to find any sound principle upon which to sustain the right 
of an executor, with a naked power of sale, to ratify a void option to 
the prejudice of the bcneficial owners of property more than ninety 
days after its termination. We do not find in Mr. Foscue's letter of 28 
July, 1905, language the legal effect or intention of which indicates a 
ratification of his coexecutor's waiver of the tender; on the contrary, 
while he, in  a very proper spirit, discusses the moral phases of the trans- 
action, he expressly points out the difficulty which stands in the plain- 
tiffs' way. Among others, referring to the demand of the plaintiffs and 
the refusal of the heirs to sign the deed, he says: "You, we, nor the 
court can make them sign the deed, and you won't have the deed unless 
the heirs sign. Your suit won't lie against the executors for damages, 
for we are willing to abide the trade." I t  is true that some time in  Sep- 
tember, 1905, Foseue told one of the plaintiffs that he ~ ~ o u l d  sign the 
deed, and the plaintiff said that he was willing to accept a deed from 
the executors. I n  no aspect could this conversation revive the extinct 
option and affect rights which had intervened. We have discussed the 
appeal upon the theory that when an option is given, being, until ac- 
cepted, binding only on the maker, time is of the essence of the con- 
tract; hence, the person to whom it is given must comply with its terms 
i n  all material respects. After this is done and a bilateral contract, 
with all of its incidents, is made, or rather a contract of purchase is 
entered into, new rights are acquired and new duties imposed. The 
option is merged into the contract. 

We have discussed the questions presented by the case agreed and cou- 
sidercd by his Honor because of the importance of a correct de- 
cision to the parties, aided, as we have been, by the full and well (206) 
considered briefs and arguments of counsel, and for the further 
reason that we, nor those who have preceded us, have been heretofore 
called upon to discuss them except incidentally. I t  is manifest that the 
chief value, a t  this time, of the large body of land in  controversy Con- 
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sists in the standing timber upon it. We know from several causes 
lately before us and from other reliable and public sources of inforrna- 
tion that contracts of this character are being made in many sections 
of the State. Much of the timber and mineral wealth of the State is  
being sought after by persons who take options, binding only the owners 
and securing to themselves the opportunity to make profit by selling the 
option. The rapid advance in the value of real estate, together with 
the meager knowledge of many of the owners of the real value of their 
timber and mineral interests, make i t  the duty of the courts to adhere 
to the well settled principle that, when such options are given, time will 
be deemed of the essence of the contract. Alston v. Connell, 140 N.  C., 
455 (p. 491). 

I n  Wells v. Smith,  7 Paige Chan., 22 (31 Am. Dec., 274), the Chan- 
cellor, discussing the question involved, says: "If the purchaser wished 
to comply with the contract so as to have the benefit thereof, he should 
have tendered the money at the day, or have offered to pay the same, 
and to execute the bond and mortgage for the residue upon the delivery 
to him of a decd to the premises." 

The following statemcut of the law we think correct: "Generally, if 
a contract be unilateral, as if i t  be that A. will convey, provided B. shalI 
on a certain day pay a specified sum, tirne is deemed of the essence of 
the contract, and the payment of the sum is a condition to the creation 
of any right in B. to the performance of the contract." Note to Miells 
v. Smith ,  supra. 

I n  Miller ?I. Camwon, 45 N .  J .  Eq., 95, i t  is said that when the party 
taking the option is not originally bound and cannot be brought 

(207) into court, he should be required to show that he had faithfully 
performed cvery stipulation on his part. "If he intends to hold 

the other party to the contract which be has signed, he himself should 
not be guilty of a moment's trifling without a most satisfactory excuse.', 
I t  was only after much hesitation and anxious consideration that courts 
of equity granted decrees for specific performance of unilateral con- 
tracts, thinking it more in accordance with sound principles that the 
aggrieved party be left to his action at  law for damages. The rule is  
settled otherwise, and relief will be granted when the party seeking the 
aid of ihe court has complied with the terms of the option. He  will not, 
I-lowever, for manifest reasons, be permitted to invoke the equitable doc- 
trine that tirne is not of the essence of the contract. 

The plaintiff's rely upon Lumber Co. v. Corey, 140 N. C., 462. I n  
that case, while the general question is discussed, it is expressly said that 
tlie "+intiff tendered performance within the time limited7' (p. 470). 
The +intiffs say that they are now content to accept the deed of the 
exe6utors. I f  there were no other obstacle to decreeing specific perforrn- 
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ance, i t  is obvious that such a deed would not prevail as against the 
equitable title acquired by Remick. The registration of the option, 4 
May, 1905, gave no other notice than that the plaintiffs had a right to 
pay the money and call for the title within ninety days. Nothing else 
appearing of record, i t  would seem that Remirk became, by the contract 
of 28 June, 1905, a purchaser for value when he deposited the full 
amount of the purchase money in  the bank, to be paid when title was 
made. No deed appearing of record, he was entitled to treat the option 
as at  an end. To make the extension 'of time to pay the money binding 
upon subsequent purchasers, the option as changed should have been 
registered. I t  was a "contract to convey land," within the lan- 
guage and purpose of section 980 of the Revisal. While a court (208) 
of equity might, in  some cases, compel thc vendor to convey such 
title as he had and the vendce was willing to accept, we do not think 
that in a case like the one before us, when all of the parties in  irltcrest 
are before the court, and their rights capable of adjustment, we should 
direct a deed to bc made which could have no other effect than placing 
a cloud upon the title and producing further' litigation. Such is not the 
office of a court of equity. 

Upon the entire record, we concur with the judge below that the plain- 
tiffs arc not entitled to recover. The decree made by him adjusting the 
rights of thc defendants between themselves is not excepted to. We 
think i t  both wise and in accordance with the course and practice of the 
Court. 

The judgment is 
Affirmed. 

Cited: Pearson v. Millard, 150 N.  C., 307; Hardy  v. Ward ,  ib., 391; 
C l a ~ k  u. Lumber Co., 158 N.  C., 145; Winders v. Kenan,  161 N.  C., 632, 
633; Bedgecoclc v. Tate,  168 N .  C., 662; Dalrymple v. Cole, 170 N.  C., 
108; Cozad v. Johnson, 171 N.  C., 643. 

A. I-I. HEIdItING AND WIFE V. Arl'LANrL'IC COAST LINE RAILROAD 
COMPANY. 

(Filed 20 March, 1907.) 

Witnesses-Prove Attendance-General Rule-Exception-Clerk's Decision- 
Excusable Neglect-Appeal. 

Whcn a witness is subpn:x~l to testify upon an issue as to negligence 
raised by the pleadings, and there is an amcndmcrlt made at the term of 
his attendance eliminating the issue, and thereafter the cause is tried in 
the absence of the witness, it is an exception to the general rule that 
only witnesses for successful litigants, under snbpcena, examined and 
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sworn or tendered at the trial can prove their attendance; hut the de- 
cision of the calerk, approved by the judge, in the absence of appeal there- 
from and a motion to set it aside upon the ground of excusable neglect, is 
conclusive. 

NOTION on part of defendant to retax costs, heard before Allen, J., at 
April Term, 1906, of SAMPSON. 

(209) The action was to recover damages for wrongfully causing a 
fire by an engine of defendant company, and by reason of which 

certain lands of plaintiffs were burned over and injured. 
At October Term, 1903, the action was tried, arid judgment rendered 

in favor of plahtiff for the damages and "costs to be taxed by the 
clerk." 

Defendant insisted that the cost had been erroneously taxed in  
charging against i t  the amount of some witness tickets, when these wit- 
nesses, subpcenaed by plaintiffs, had been neither examined nor sworn 
and tendered at  the trial. 

The motion to retax was denied, and defendant excepted and ap- 
pealed. 

H. L. Xtevens and Davis  & Davis for defendant. 
N o  counsel contra. 

IIOIIE, J. The general rule is that when there has been a trial of the 
cause only those witnesses of the successful litigant can be taxed against 
the losing party who were under subpcena and who were examined or 
sworn arid tendered at  the trial. Moore v. Guano Go., 136 N.  C., 248; 
S i t t o n  v. Lumber  C'o., 135 N.  C., 540; Cureton v. Garrison, 111 N.  C., 
271. 

This rule is sometimes modified when i t  is made to appear, on motion, 
in apt time, that a witness, who had attended under subpama, was un- 
avoidably absent at  the time of trial, and that his evidence was material. 
Lof t i s  v.  Baxter ,  66 N.  C., 340. 

And i t  is ordinarily only applicable when there has been a trial. 
Where the action has terminated without a trial, and when no oppor- 
tunity has been presented for the successful party to examine or swear 

and tender his witnesses, in  such case the liability for costs mast 
(210) be determined from different data and on other principles. [Ten- 

derson v .  nililliams, 120 N.  C., 339. 
There is cvidcnce sent up which tends to withdraw the case from the 

application of the rule first stated; for ther are two affidavits, uncon- 
tradicted, in which i t  appears that the witnesses in question attended 
urlder subpcena when there was an answer of defendant on file which 
raised issues as to whether defendant's engine negligently started the 
fire, and also as to the amount of damage. 
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Subsequently, by leave of court, the pleadings were amended, and the 
defendant filed an answer admitting the negligence and joining issue 
only on the amount of damage. 

When the change was made, the witnesses in  question, who had been 
subpcenaed to prove the negligence, were excused from further attend- 
ance, and so were not present when the trial was had. 

We are not required, however, to determine this matter, because, from 
the facts presented, the defendant is precluded from raising the ques- 
tion as to the costs. 

I t  appears from the record that the defendant has heretofore moved 
beforethe clerk of the court to have the cost of these witnesses retaxed; 
and, after full hearing, the motion was denied by the clerk, and defend- 
ant "appealed to Superior Court in  term-time." 

At May Term, 1905, of Superior Court, before his Honor, Allen, J., 
present and presiding, the report and order of the clerk was in all re- 
spects '(ratified, approved, and confirmed." From this judgment no 
appeal was taken, and no facts are shown which would induce a court to 
s e t  the same aside, or which would justify such action for surprise or 
excusable neglect. 

The judgment of the clerk on the question of costs would bind the 
parties unless appealed from. Cureton v. Gum-ison, supra; and 
the judgment of Allen, J., at May Term, 1905, by which the (211) 
order of the clerk was amroved and confirmed is a conclusion of 

L A  

the matter while i t  stands undisturbed on motion to set i t  aside for 
excusable neglect or by appeal to a higher court. 

I t  is well established that one Superior Court judge cannot review or 
set aside, as on appeal, the action of a former Superior Court judge 
which makes final disposition of a substantial right of a party litigant. 
Clement v. Ireland, 138 N:C., 139 ; Roulhac v. B~ozon, 87 N.  C., 1. 

As said by Ashe, J., in this last case: "The decision of the first 
motion was made by a court of competent jurisdiction upon a substan- 
tial right which was reviewable by appeal; but no appeal was taken, and 
such decision must, therefore, govern this case as res adjudicata." 

We are of opinion, and so hold, that this judgment referred to, entered 
a t  May Term, 1905, is conclusive on the parties, and the judge below 
properly refused to alter or disturb the disposition made of the matter 
pursuant to that judgment. 

Affirmed. 

Cited: H o b b s  v. R. R., 151 N. C., 136; Chadwick v. I~zsurance Co.,  
158 N. C., 382. 
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(21-2) 
WENTWORTH BLACKMORE ET AL. v. J. B. WINDERS ET AL. 

(Filed 20 March, 1907.) 

1. Ejectment-Bond-Judgment-Condition Precedent. 

A bond, with sureties, conditioned upon the payment of any judgment 
given in summary proceedings in ejectment, makes the obtaining of the 
judgment a condition precedent to a recovery thereon against the sure- 
ties; and the obtaining such judgment must be shown by proper averment 
and proof, or an action against the sureties will be premature. 

2. Same-Pleading-Severable Cause-Demurrer, When Made-Principal- 
Surety. 

When the chief ground of demurrer to the complaint in an action for 
summary ejectment covers only the cause of action upon the stay bond, 
the demurrer is to that extent severable, though containing objections to 
other matters of the complaint ; and it may be sustained as to the sureties 
and disallowed as to the principals upon grounds distinctly specified and 
separately assigned; and, being thus special or severable and denying the 
plaintiff's right to recover all, the objection can be raised ore tenus in the 
Supreme Court, or the Court may notice it ex mero motu. 

Every reasonable intendment and presumption must now be indulged in 
favor of the pleader, and pleadings inartificially drawn are sufficient if 
from any portion or to any extent it can be gathered that facts which 
constitute a cause of action have been alleged; though a motion to make 
the pleading more definite or certain, or even a demurrer, would have 
been good to formal defects rendering the pleading unintelligible or un- 
certain, or arising from the omission of allegations which can be cured 
by amendment. 

ACTION heard before Jones, J., on demurrer a t  November Term, 
1906, of DUPLIN. Demurrer overruled. Defendant appealed. 

The  plaintiffs i n  their complaint allege tha t  on 13  May, 1905, they 
leased to W. L. Carlton the hotel "Northumberland" and the lot on 
which i t  stands, fo r  the year 1906, for $480 rent, payable in  advance 

on 1 January,  1906. The lessee, Carlton, assigned his interest to 
(213) the defendant Winders, who entered under the plaintiffs, but 

failed to pay the rent on demand and thereby became indebted to 
the plaintiffs in the sum of $480 and interest. The lease provided tha t  
if the lessee should fai l  to perform any of its conditions for ten days 
after notice by the lessor of such failure, the latter might regnter with- 
out notice to  quit. Winders took possession of the leased premises i n  
December, 1905, and having failed for ten days, after due notice, to pay 
the rent, the plaintiffs brought summary proceedings before a justice of 
the peace to oust him. Judgment was given for the plaintiffs, and the 
defendants appealed to the Superior Court and gave bond in  the sum of 
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$540 to stay the execution or writ of possession, which was conditioned 
as follows : "If the said 'Winders shall pay any judgment, which in  this 
or any other action the plaintiffs may recover for the rent of said prem- 
ises and'for damages for the detention thereof, this obligation shall be 
void; otherwise, i t  shall. remain in full force and effect." The penalty 
of the bond was increased by order of the Superior Court to $650, and 
a second bond for that amount was given, with a condition the same as 
the one in  the first. C. F. Carroll was surety on the first bond and 
C. F. Carroll and W. L. Hill on the second. This suit was brought 
against J. B. Winders, C. F. Carroll, and W. L. Hill  to recover the 
overdue rent and interest, the plaintiffs further alleging that by reason 
of making the stay bond the 'defendants became indebted to them in the 
sum of $480 (the amount of the rent), with interest, and they pray 
specially for a recovery of the penalty of the bond, to be discharged by 
payment of the said debt and the costs, and further for general relief. 

The defendants demurred to the complaint. As the demurrer has been 
lost, we cannot state exactly its contents, but i t  would appear from the 
statements in  the case and the admissions in  the briefs of counsel 
that the defendants joined in the demurrer and assigned more (214) 
than one ground. They demurred generally for the reason that 
the plaintiffs cannot maintain the action at  all, and specially because an 
action will not lie on the stay bond until there has been a judgment for 
the plaintiffs in  the summary proceeding and a failure by the defendant 
Winders to pay the same, which is not alleged i n  the complaint. The 
court overruled the demurrer, and the defendants excepted and appealed. 

Stevens, Beasley & Weeks for plaintiffs. 
Rountree & Carr for defendants. 

WALKER, J., after stating the case: There are only two questions to 
be considered in  this case: First, whether the plaintiffs can sue upon 
.the bond given by the defendants to stay execution in  the ejection pro- 
ceedings before they have recovered judgment therein, and, second, 
whether the demurrer, being joint, i t  should have been overruled if a 
cause of action is stated in the complaint against any one of the de- 
f endants. 

The condition of the bond is that i t  shall be void if the defendant 
Winders shall pay any judgment which, in  the summary proceedings in  
ejectment or in  any other action, may be recovered by the plaintiffs, and 
"otherwise," that is, if he fails to pay the judgment, the bond shall be 
of full force and effect, or, in  other words, i t  shall be enforcible against 
him and his sureties. I t  would seem to be clear from the very words of 
the condition that an action on the bond will not lie until there has been 
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a judgment for thc plaintiffs in the ejectment proceedings or in  a sepa- 
rate action, for the bond distinctly provides that such a recovery shall 
be a condition precedent to liability, and this is in  accordance with the 

words of the statute. The bond is intended merely as a security 
(215) for such rents and damages as may be adjudged to the plaintiffs, 

and not for those which they fail to allege arid show that they 
have recovered. The suability of the defendants in  respect to the bond 
is therefore contingent, and depends upon the prior recovery, which 
must be shown by proper averment and proof. The precise question 
now presented seems to have been decided adversely to the plaintiff's 
contention in Robeson v. Lewis, 73 N .  C., 107. See, also, McMinn v. 
Patton, 92 N.  C., 371, 376; Hagun v. Culb~rtson ,  10 Watts, 393. The 
provision of the statute, as to the recovery of rent and damages in a suit 
other tharr the summary proceedings, was inserted no doubt because the 
amount of the rent and damages might often exceed the limit of the 
justice's jurisdiction, and so counsel suggested in the argument. As the 
plaintiffs do not allege that the event has happened which fixes liability 
on the bond, this action, as to the obligors, is premature. 

As to the second question: The uniform rule prevailing under our 
present system is that, for the purpose of ascertaining the meaning and 
determining the effect of a pleading, its allegations shall be liberally 
construed, with a view to substantial justice between the parties. Re- 
visal, sec. 495. This does not mean that a pleading shall be construed 
to say what i t  does not, but that if i t  can be seen from its general scope 
that a party has a cause of action or defense, though imperfectly alleged, 
the fact that it has not been stated with technical accuracy or precision 
will not be so taken against him as to deprive him of it. Uuie u. Brown, 
104 N.  C., 335. As a corollary of this rule, therefore, i t  rnay be said 
that a complairlt cannot be overthrown by a demurrer unless it be 

. wholly insufficient. I f  in any portion of it, or to any extent, i t  presents 
facts sufficient to constitute a cause of action, or if facts sufficient for 

that purpose can be fairly gathered from it, the pleading will 
(216) stand, however inartificially it may have been drawn, or however 

uncertain, defective, or redundant may be its statements, for, 
contrary to the common-law rule, every reasoilable intendment and pre- 
sumption must be made in favor of the pleader. I t  must be fatally 
defective before it will be rejected as insufficient. 4 Enc., PI. & Pr., 
74 et seq.; Xtolres v. Tuylor,  104 N .  C., 394; McEachin v. S t ~ w a r t ,  
106 N.  C., 336; Halstead o. Mullen, 93 N .  C., 252; Pz~rcell v .  R. R., 108 
N. C., 414; Holden v. Warren,  118 N .  C., 327. There should, of course, 
be at  least substantial accuracy in the averments. Norton  u. McDevitt,  
122 N.  C., 755. And, indeed, i t  is required that there should be not only 
certainty, but clearness and conciseness, and also a compliance with the 
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other essential rules in the science of pleading, which have been adopted 
for the purpose of evolving the real issues from the controversy; but if 
there is any formal defect in  this respect, which renders the pleading 
unintelligible, or the precise nature of the charge or defense be not 
apparent by reason thereof, i t  can be corrected on motion (Revisal, 
see. 496), or in  some cases where there is a defective statement, as the 
omission of a necessary allegation which can be cured by amendment, a 
demurrer will lie. Bowling v. Burton, 101 N.  C., 176; MizzeZZ I).  Ruflin, 
118 N. C., 69; Ladd v. Ladd, 121 S. C., 118. 

While the complaint in this case does not separately and distinctly 
state a cause of action against Winders for the overdue rent, as required 
by the Revisal, secs. 467 ( 3 )  and 469, and as one existing apart from 
the cause of action based upon his liability, and that of his sufeties, as 
obligors in the stay bond, we yet think that the allegation of the in- 
debtedness of Vinders for the rent, though intended by the pleader, per- 
haps, as matter of inducement, or an introduction to the cause , 

of action on the bond, as would appear from its placing or rela- (217) 
tive position in  the pleading, may be regarded, by a liberal con- 
struction of the complaint, as a sufficient statement of a cause of action 
against him alone for the nonpayment of the rent at  its maturity. This 
is so, although the allegation was made &verso intuitu. The two causes 
of action-the one for the recovery of the rent against Winders on his 
contract as tenant to pay the same, and the other on the obligation of 
all the defendants as evidenced by the stay bond-are blended, when 
good pleading required that they should have been stated and numbered 
separately; but as this is merely a defect in form not specified in the 
demurrer and not objected to in any other way, we must hold that there 
is a cause of action against Winders for the recovery of the rent suffi- 
ciently stated in the complaint, and the demurrer as to that cause of 
action was properly overruled. 

The plaintiffs contend that there being one good cause of action stated, 
though against only one of the defendants, as the demurrer is joint, i t .  
should be 01-erruled as to all, and rely on Conanl v. Eernard, 103 3. C., 
315, to sustain the position. I n  that case there really was but one cause 
of action against all of the defendants to correct the deed of trust exe- 
cuted by Van Gilder to G. R. Conant for the tract of land described 
instead of to J. A. Conant and for a different tract, as was intended. 
The cause of action affected the defendants in the same degree and to 
the same extent, and the relief prayed for was practically the same 
against all of them. The complaint being sufficient as to one of the 
defendants, this Court overruled the demurrer as to all who had joined 
hini in  it, without inquiring into its sufficiency as to them. But the 
tenor of the opinion of the Court, speaking by Justice Avery, will dis- 
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(218) close that stress was laid upon the fact of there being but a 
single cause of action and a general demurrer to it. Cowand v. 

Myers, 99 N. C., 198, is cited therein as ruling that, where there is only 
one cause of action, "the demurrer must be to i t  as a unity, or it will be 
disregarded." 8. v. Young, 65 N.  C., 579. So in each of the other 
cases cited by the Court (Thompson v. Newlin, 38 N.  C., 338, and Barn- 
well v. Threadgill, 40 N. C., 86), the demurrer was to the bill as an 
entirety, there being only one cause of complaint, and the general rule 
then existing was applied, that a demurrer must be good throughout, for 
if i t  covers too much i t  will be overruled altogether. Pomeroy on Rem., 
sec. 577, is also cited for the proposition that "Where a demurrer is 
filed to several causes of action or to more than one defense, on the 
ground that no cause of action or no defense is stated, if there is a good 
cause of action in the one case or one sufficient defense in the other, the 
demurrer will be overruled as to all, and the same rule (the author 
says) also applies to a demurrer, for want of sufficient facts, by two or 
more defendants jointly; i t  will be overruled as to all who unite in it, 
if the complaint or petition states a good cause of action against even 
one of them." He admits that a different rule has been announced, and 
cites Wood v. Olney, 7 Nev., 109, where the subject is fully and ably 
discussed with reference to the old and to the new system of pleading 
and practice. 

I t  will be observed that the authorities cited in Conant v. Bernard, 
supra, refer to a demurrer which denies that the pleading or any part 
of i t  contains the statement of a good cause of action or a valid defense 
and which attempts to sweep everything before it. But in our case the 
chief ground of demurrer, as admitted in both briefs, covers only the 
cause of action upon the bond, and to this extent it is several, although 
i t  may have contained objections to other parts of the complaint. This 
one ground is distinctly specified and the cause of action on the bond 

separately attacked. The demurrer may therefore be treated as . (219) if confined to that cause of action only. 6 Enc. of P1. and Pr., 
320; R. R. v. Sherwood, 132 Ind., 129; May v. Telegraph Co., 

112 Mass., 90; People v. Lowthrop, 3 Colo., 428. Kennagh v. McCol- 
gun, 4 N. Y .  Sup., 230, is directly in point. 

But however this may be, the defendants now insist in this Court, on 
behalf of the sureties, that the action on the bond was prematurely 
brought, and treating this as a special or several demurrer ore tenus, 
we can pass upon the objection, though made here for the first tinlt. 
Such a defect cannot be waived, and this Court can even notice it ex 
mero motu or without any suggestion from counsel. Elam v. Barnes, 
110 N.  C., 73; Love v. Commissioners, 64 N. C., 706; Hunter v. Yar- 
borough, 92 N. C., 68; Burbank v. Commissioners, ib., 257. If the 
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plaintiffs may recover against one of the defendants upon one of the 
causes of action, but i t  appears that they cannot recover against the 
other defendants upon the other cause of action, why permit them to 
proceed further in the court below as to the latter? One of the leading 
advantages of the Code system is that i t  seeks to determine controversies 
and not to prolong them-to end litigation and not to extend it. 

The demurrer has been lost, and the case has been argued and decided 
upon what appears from the record and briefs of counsel to be its con- 
tents. The lost pleading or paper should always be supplied by copy, 
as required by the statute (Revisal, see. 504)) before the cause is argued 
here. 

The demurrer will be sustained as to the defendants who are sureties 
on the bond. To this extent the court erred in  overruling it, and its 
judgment is accordingly modified. As to the defendant Winders, i t  is 
affirmed. The costs of this Court will be paid equally by the plaintiffs 
and the defendant Winders. 

Modified. 

Cited: Caho v. R. R., 147 N. C., 23; Jones t i .  Henderson, ib., 125; 
Garrison v. Williams, 150 N.  C., 676; Brewer v. Wynne, 154 N.  C., 
471; Bank v. D U ~ I J ,  156 N. C., 87; Eddleman v. Lontz. 158 N.  C., 69; 
Ludwick a. Penny, ib., 113; Wornack v. Carter, 160 N. C., 290; Brady 
v. Brady, 161 N.  C., 329; Cedar Works v. Lurnber Co., ib., 612; Lyun 
v. R. R., 165 N. C., 148; Renn v. R. R., 170 N. C., 136; Lee v. Thorn- 
ton, 171 N.  C., 214. 

(220) 
STONE & GO. v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 3 April, 1907.) 

1. Nonsuit-View of Evidence. 
An appeal from a denial of motion for nonsuit entitles defendant in the 

Supreme Court to urge any view of plaintiff's evidence which involves the 
right to maintain the action. 

2. Statute-Penalty-Facts-Amendment. 
In a warrant to recover a penalty under a statute, an averment alone 

that the amount claimed is "due by penalty," without stating the facts 
or pointing out the particular statute under which the penalty is claimed, , 

is insufficient; but the judge below may allow an amendment in his dis- 
cretion. 

3. Same-Railroads-Transport-Reasonable Time-Declaratory. 
Section 2632, Revisal 1905, making it unlawful for certain classes of 

carriers operating in this State to omit or neglect to transport, within a 
specified reasonable time, any goods, etc., received by it for shipment 
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from or to any point in thc State, unless otherwise agreed upon, or unless 
the same be burned, stolen or otherwise destroyed, is declaratory of the 
common law, and does not exclude any defense as to delay in transporta- 
tion that could properly bc made thereunder, the burden of proof being 
upon defendant to show reasonableness in delays beyond the ordinary or 
reasonable time prescribed. 

4. Same-Rules of Evidence-Enforcing Common-law Duty: 

Section 2632, Hcvisal 1N5, fixing a time limit within which the trans- 
portation of goods, etc., by certain carriers shall bc prima fac%e reason- 
able, and beyond which prima facie unreasonable, changes the rule of 
evidencc alone, and the penalty imposed is solely to enforce a common- 
law and admitted duty, and is within the legislative authority. 

5. Same-Consignor and Consignee-Owner of Shipment-Revisal, Sec. 2632. 
Whcn goods are delivered to a common carrier for transportation and 

bill of lading issued, thc title, in the absence of any direction o r  agrec- 
ment to the contrary, vests in the consignee, who is alone entitled to sue 
as tlie "party aggrievcd" for the penalty given by section 2632, Revisal. 

CLARK, C. J., dissenting. 

ACTION, tried before Joneu, J., and a jury, at  December Term, 1906, 
of NEW HANOVER. 

(221) This was an action prosecuted by the plaintiffs for the recovery 
of the penalty incurred by defendant for failure to transport 

freight within a reasonable time, pursuant to section 2632, Revisal. 
The action was instituted in a justice's court and brought by appeal in 
the Superior Court of New Hanover. The plaintiffs introduced a bill 
of lading issued by defendant at Wilmington, N. C., showing shipmeilt 
by Stone & Co. to Willianison & Brown Sand and Lumber Company, at  
Cerro Gordo, N. C., for one carload of hay. 

B. 0. Stone, one of the plaintiffs, testified: "Cerro Oordo is on the 
line of Atlantic Coast Line Railroad Company, and about 90 miles from 
Wilmington. We shipped this car of hay 20 April, 1906, to Williamson 
& Brown Sand and Lumber Company. They were anxious for the hay. 
I n  consequence of information, I went to the Atlantic Coast Linc Rail- 
road depot and made inquiry of Mr. Graham, chicf clerk to local freight 
agent. I was referred by him to freight agent. He said that hc had 
looked up this car and found i t  in the yard; i t  was out of repair and 
would have to be repaired, and he would endeavor to get i t  off next day. 
This was 10 May, 1906. . . ." The Williamson & Brown Sand and 
Lumber Company paid Stone & Co. in  full for the hay after delivery. 
There was no other evidence. Defendant moved for judgment of non- 
suit. Motion denied. Defendant excepted. The court instructed the 
jury to find for plaintiffs, explaining to then1 the method of calculating 
the number of days for which plaintiffs were entitled to recover. De- 
fendant excepted. Judgment and appeal. 
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Thomas D. Meares, Jr., for plaintif. 
Davis & Dacis for def endlant. 

COKNOE, J., after stating the case: The motion for judgment of non- 
suit entitles the defendant to urge in this Court any view of the 
plaintiff's testimony which involves his right to maintain the (222) 
action. I t  was, therefore, open to defendant to insist, in this 
Court, as it does in the well considered and interesting brief of counsel: 
(1)  That the statute, upon the provisions of which this action is based, 
is invalid for the reasons assigned. (2) That, if valid, the plaintiffs do 
not bring themselves within its terms. Other questions are raised by 
exceptions to rulings of his Honor during the trial. These we do not 
deem it necessary to discuss, as, in our opinion, the appeal must be dis- 
posed of upon the motion for judgment of nonsuit. I t  may not be 
improper, however, to say that we think his Honor had the power, and 
properly exercised it, to allow the amendment to the warrant. Revisal, 
see. 1467. The original warrant was defectire in  that i t  neither stated 
the facts upon which the penalty was alleged to have accrued, nor made 
any reference to the statute. To simply say that the amount claimed is 
"due by penalty" is insufficient. The complaint was in the same lan- 
guage. Scroter v. Harrington, 8 N.  C., 192; Wright v. Wheeler, 30 
N. C., 184. The complaint, which in  the justice's court may be oral, 
should, at  least, inform the defendant what omission of duty he is  
charged with or under what statute the penalty is claimed. 

The defendant insists that the statute is invalid because it is not 
within the police power vested in the Legislature. I t  concedes that this 
Court has recognized the validity of similar statutes imposing penalties 
upon common carriers for failing to perform their public duty, but says 
that the question was not considered, and that, in the last case (N7alleer 
v. R. R., 137 N. C., 168)) the reference to it was obiter. I n  Branch v. 
R. R., 77 N .  C., 347, being the first case in  this Court in which an action 
was brought to recover a penalty for failing to ship goods, Rodman, J., 
discusses the validity of the statute, and holds that i t  is clearly 
within the police power, citing Munn v. Illinois, 94 U. S., 113. (223) 
This case was followed in Katzenstein v. R. R., 84 N .  C., 694; 
Keeier ?j. R. R., 86 N .  C., 348; Whitehead v. R. R., 87 N. C., 260; 
McGozuan v. R. R., 95 N .  C., 417, and Walker v. R. R., 137 N.  C., 168, 
and many others. The validity of such legislation has been uniformly 
sustained in State and Federal courts, and Mr. Rose in  his exhaustive 
note to Munn's case says that the question is "too well settled to be 
longer the subject of controversy." Notes, vol. 9, 26. That certain 
expressions in the opinion in that case have been criticised, and to some 
extent modified, is conceded ; but the fundamental principle upon which 
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the power of the State to regulate the conduct of all public service cor- 
porations in  the discharge of their duties, and prescribe penalties for 
failure to discharge them, is founded, is not only unshaken, but more 
firmly established by each declaration of the courts. Preund Police 
Power discusses the question in all of its aspects. 

Defendant insists that, conceding the power to rest in the State, the 
statute (Rev., 2632) imposes unreasonable burdens on tbe carrier, and 
urges uponour  attention the case of 11. IZ. v. X u y e s ,  201 U.  S., 321. 
We think that counsel inadvertently fail to note the distinction between 
the statute there under discussion and that under which this action is 
prosecuted. The point upon which the decision of that case rested was 
that the statutc, "when applicd to interstate commerce, was void as a 
violation of the commerce clause of the Federal Constitution." I t  is 
true that Justice B r o w n  says that the statute upon which the action is 
brought "is not far  from the line of police regulation," and expresses the 
opinion that i t  falls on the "wrong side7' of the line. The decision is 
confined to its interference with interstate cornnlcrce. There the stock 
was shipped from a point in Texas to Red Bock, Okla. I t  may be that 

if the Court was called upon to pass upon the validity of the 
(224) statute as a police regulation, i t  would have held that by giving 

to i t  a "reasonable construction," thereby avoiding the difficulties 
and hardships pointed out, i t  would have been upheld, as this Court did 
in  Whitphead v. R. R., 87 N. C., 255. IIowever this may be, the statute 
under which this action is brought does not impose any "hard-and-fast 

,rulen on the carrier. I t  has always been the common-law duty of a 
carrier to receive and safcly transport and deliver, within a reasonable 
time, all freight tendcrcd it for that purpose at  a proper time and place 
and i n  proper condition. I n  respect to the safe delivery, it is an in- 
surer, except "against the acts of God and thc King's enemy"; but as 
to the tirnc of delivery, the measure of liability is defined to be "reason- 
able." Boner  v. Bteamboat Co., 46 N.  C., 211 ; F o a d  11. R. R., 53 N. C., 
238; Alexander v. R. R., ante, 93. . The latest work on the subject says : 
"The geireral rule in  reference to the liability of a carrier for delay in  
the transportation and delivery of goods is that i t  is required to exer- 
cise due, care and diligence to guard against delay and to forward the 
goods to thcir destination with all convenient dispatch and deliver them 
promptly." Moore on Carriers, 238. Another author of standard 
authority states the rule with the additional words, "with such suitable 
and sufficient means as he is required to provide for his business, which 
is commonly defined as a reasonable tirnc. This duty to carry within 
a reasonable time is one engrafted, by the law, upon the principal con- 
tract, which is to carry safely." 2 IIutchison Carriers (3  Ed.), sec. 
651. I n  the next succeeding section some of the factors and conditions 
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which may be taken into consideration in ascertaining what, in  any case, 
i s  a reasonable time, are pointed out, and in  other sections such condi- 
tions and circumstances as will excuse delay-citing a number of 
decided cases. Such being the common-law duty of the carrier, (225) 
does the statute in this respect make any change in regard to i t ?  
The language is:  "It shall be unlawful for any railroad company, 
steamboat company, express company, or other transportation company 
doing business in  this State to omit or neglect to transport, within a 
reasonable time, any goods, etc., received by i t  for shipment and billed 
to or from any place in  the State of North Carolina. unless otherwise " A 

agreed upon, or unless the same be burned, stolen, or otherwise de- 
stroyed," etc. For  a violation of the duty imposed, a penalty is given 
to "the party aggrieved." I t  is further provided: "In reckoning what 
is reasonable time for such transportation. it shall be considered that 
such transportation company has transported freight within a reason- 
able time if it has done so in  the ordinary time required for transport- 
ing such articles of freight between the receiving and shipping station; 
and a delay of two days at  the initial point and forty-eight hours at  one 
intermediate point for each hundred miles of distance or fractions 
thereof over &ich said freight is to be transported shall not be charged 
against such transportation company as unreasonable, and shall be held 
to be prima facie reasonable; and a failure to transport within such 
time shall be held prima facie unreasonable." As we have seen, the duty 
imposed by the statute to transport within a reasonable time is but 
declaratory of the common law, and the definition of reasonable time as 
"the ordinary time required," etc., does not shorten the time, because 
the "ordinary time" within which an act is to be done is "the regular- 
customary-usual" time (21 A. & E., 1007)) and is synonymous with 
"reasonable time," being "as soon as the party conveniently could." 
Murray v. Smith, 8 N. C., 41. Two days are allowed, or "shall not" be 
charged at the "initial point," and "forty-eight hours at  each 
iritermediate point for each hundred miles or fractions thereof." (226) 
To this extent the statute lowers the standard of duty because i t  
is by no means clear that so much time would be given, under all cir- 
cumstances, as reasonable. The last sentence in the statute is not very 
clear, "and a failure to transport within such time shall be held prima 
facie unreasonable." These words cannot refer to time which "shall not 
be charged," because to do so would be contradictory and destructive of 
the immediately preceding sentence. No rule of construction would per- 
mit this to be done. I t  is our duty first to reconcile all apparently con- 
flicting language i n  a statute, and, failing in this, to reject that portion 
which is so contradictory as to destroy the intention of the lkgislature 
as manifested i n  the general terms of the act. We think that the last 
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sentence should, therefore, be referred to the terms "ordinary time," 
thus making the act to read, "a failure to transport within ordinary 
time shall be held prima facie unreasonable." While we think such 
mould be the law without the concluding words of the section, this con- 
struction gives to them a declaratory effect. That it is within the power 
of the Legislature to make acts or conduct pljrna facie evidence of the 
fact in  issue is well settled. S. e. Barrett, 138 N. C., 630. The only 
other point discussed before us upon which the validity of the statute 
was attacked is that the words "unless the same be burned. stolen. or 
otherwise destroyed" impose the imperative duty to transport, permit- 
ting no relief for the "acts of God or the public enemy," unforeseen and 
unavoidable causes. We do not think the statute capable of such con- 
struction. While in the exercise of the police power large latitude is 
given the Legislature, and the courts are reluctant to interfere, they have 
never hesitated to do so when the statute imposes burdens impossible to 

be borne or duties impossible of performance, as said by Justice 
(227)  Walker in  Walker v. R. R., 137 X. C., 163: "No text imposing 

obligations is understood to demand impossible things.'' We 
should be slow to find in the language of a statute the imposition of a 
penalty for the omission to perform a duty, the standard of which is 
fixed by the law, which did not, either in  terms or by necessary intend- 
ment, except from its operation causes which a high degree of foresight 
and precaution could not anticipate or prevent. Without going beyond 
the terms of this statute, we find a clear recognition of the elementary 
principle of justice that no obligation is to be imposed to do impossible 
things. The penalty is imposed for failure to transport within a "rea- 
sonable time7'; because an exception is made-('when otherwise agreed," 
or where the goods are "burned, stolen, or otherwise destroyed"-it is 
not to be supposed that in all other respects an arbitrary "hard-and-fast" 
rule is prescribed. These are exceptions to the general rule of "reason- 
able time," and cannot be construed to impose any higher duty or 
greater burden than are imposed by the general rule. Again, quoting 
the well considered language of Justice Walker in  regard to the con- 
struction of this statute: "We must regard the context and the general - 
scope of the law, as well as the mischief to be suppressed and the remedy 
provided for that purpose, so as to arrive at the intention of the Legis- 
lature." We do not find in the language of the statute any indication 
of an intention to require common carriers to transport freight in any 
other than a reasonable time, or any purpose, as in section 1961, Code, 
to fix the time at any specific number of days. I t  would be impracticable 
to do so regard to transporting goods. Eliminating the time ('not 
charged," the standard of "reasonable time" fixed is "ordinary time." 
The question whether, in the light of the distance, and all other condi- 
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tions proper to be considered, the transportation is made within (228) 
such time, would be for the jury. "Each case must be referred 
to its own peculiar circumstances, having regard to the mode of con- 
veyance, nature of goods, season of the year, character of the weather, 
and the ordinary facilities for transportation undrr the control of thc 
carrier." I?. R. v. Bagsdale, 46 Miss., 458. The cases illustrating 
the principle may be found collected in 5 A. & E., 245; 6 Cyc., 442. 
The burden of proof to show the conditions preventing the transporta- 
tion within the ordinary time rcquired for carrying the goods would be 
on the defendant, the statute expressly making: such failure prima facie 
evidence of unreasonableness. As said by Bodman, J., in ~&nch ' s  case, 
supra: "The Legislature considered the conlmon law liability insuffi- 
cient to compel the performancc of the public duty. . . . The act 
does not supersede or alter the duty or liability of the company at com- 
mon law. The penalty in the case provided for is superadded. The act 
merely enforces an admitted duty." We are all, therefore, of 111e 
opinion that the statute is clearly within the police power and is reason- 
able in  its provisions. 

The defendant says, however this may be, the plaintiffs are not the 
parties "aggrieved," who alone are entitled to sue. I t  is undoubtedly 
true that in  the absence of any suggestion that the goods were not 
shipped "open," the delivery to the carrier taking a bill of lading to the 
consignee vests in the consignee the title to the goods, making the carrier 
liable to him for failure to transport and deliver. "Prima facie the con- 
signee is the owner of the goods in transit, the property therein vesting 
i n  the consignee upon delivery to the carrier, the latter being commonly 
the agent of the consignee, and he only can sue the carrier for non- 
delivery, though a receipt was given to the consignor. The car- 
rier is entitled to consider and bound to treat the consignee as (229) 
such owner, unless i t  is advised that a different relation exists, 
or unless notice of such fact is to be implied from the manner of ship- 
ment, as when the goods are sent c. o. d." Moore on Carriers, 188; 
Tiffany on Sales, 195; Crook v. Cowan, 64 N. C., 743; 8. V .  Patterson, 
134 N.  C., 612; Ober 11. Smith, 78 N.  C., 316. This we do not under- 
stand to be denied, hut i t  is contended that there is evildence in the 
record from which a jury could infer that the plaintiff retained some 
intercst in  the goods, or was not to receive payment until delivery, and 
that therefore they were "aggrieved" by the failure to transport within 
a reasonable time, bringing the case within the principle announced in  
Summers v. R. R., 138 N. C., 295. Mr. Justice Hoke says in  that case: 
"Ordinarily, in  case of a shipment of goods by a railway to a person 
who has ordered them on delivery to the railway, the company receives 
them as the agent of the vendce or consignee, and such person would be 
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the aggrieved party by delay in  forwarding. But in  this case, by the 
terms of thc agreement between the plaintiff and W. & Son, the plaintiff 
was not getting credit for the returned goods until thcy werc received 
by W. & Son." I n  Grocery Co. v. R. R., 136 N. C., 396, i t  was expressly 
stated i n  the bill of lading: "Destination, Franklinville, N. C. Con- 
signee's address as information only, and not for purpose of delivery." 
There, of course, the failure to ship "aggrieved7' the consignor; the 
goods remained his property, thus falling within thc exception to the 
general rule. I n  McGowan v. R. R., 95 N. C., 417, and other cases 
under section 1967 of The Code, the question could not arise because 
the penalty was given to "whoever should sue for same." The only evi- 
dence throwing any light on the question is, "They (the consignees) 

werc anxious for the hay; they had paid in  full for the hay after 
(230) delivery." We fail to see how any inference could be drawn from 

this testimony taking the case out of the general rule by which 
the title vested in the consignees, and that for failure to ship they were 
the parties aggrieved. I t  is manifest that the statute does not contem- 
plate that two penalties should be recovered for the same breach of duty; 
i t  is equally manifest that upon this evidence the consignee may sue. 
We should not regard the last proposition open to debate, and certainly 
by the same process of reasoning the plaintiffs may not maintain the 
action. A judgment in  this case would not protect the defendant from 
a suit by the consignees. I t  is suggested that the plaintiffs were oul of 
their money until the delivery of the hay to the consignees. The answer 
is obvious, there is nothing to in'dicate the terms upon which the hay 
was sold. Again, suppose it be conceded that they sold and shipped to 
be delivered "open" for cash. That is, that although the hay was to be 
paid for cash, i t  was shipped "open." Certainly such terms did not 
prevent title vesting in the consignee by delivering to the carrier. I f ,  
therefore, the fact that by reason of the delay the plaintiffs were out of 
their money twenty days, and thereby were entitled to sue for the pen- 
alty as the party aggrieved, i t  is equally clear that as consignees were 
during the same time "out of their hayn by reason of the failure of 
their agent, the carrier, to tramport within a reasonable time, and were 
thereby "aggrieved7'; so that from this process of reasoning both con- 
signor and consignees were "aggrieved," arid could sue for the penalty. 
The argument proves too much. Again, i t  i s  said, "they may have 
bought also subject to approval." Surely i t  will not be contended that 
jurors should be invited to find a fact in  regard to which there is not a 
scintilla of proof. The testimony shows that the consignees are the only 

parties aggrieved, and therefore entitled to sue. I-Iis Honor 
(231) therefore erred in  denying the motion to render judgment of 
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nonsuit. Let this be certified, to the end that such judgment be entered 
in the Superior Court of New Hanover County. Hollilzgsworth v. 
XlcelcFi.ng, 142 N. C., 246. 

Error. 

CLARK, C. J., dissenting from conclusion: Fully concurring as to the 
constitutional right of the Legislature to impose penalties upon common 
carriers for unreasonable delay in the discharge of their duties, and that 
only one party is entitled to recover the prescribed penalty, it seems to 
me that whether the plaintiff is an "aggrieved party" upon the facts of 
this case was an issue of fact which if raised by plea might have been 
submitted to the jury, and not a conclusion of law to be determined upon 
a motion for nonsuit. The statute does not restrict the recoverv to the 
consignee, but to the "party aggrieved." Therefore the consignor may 
be the party aggrieved. Indeed, there are cases, and this may be one of 
them, in which both the consignor and consignee are '(aggrieved." I n  
such cases, though only one party can recover, the recovery may be had 
by that one of them which first institutes action, just as where the pen- 
alty is given to "any one who shall sue for the same." 

Here the evidence is that the consignor was not paid till after the long 
delayed delivery of the goods, and that such delay caused the consignor, 
the plaintiff, to go to the trouble to look up the goods. The plaintiff lay 
out of his money during the delay. There is no evidence that the con- 
signee ordered the goods, or was aggrieved by the delay. But concede 
that presumedly he was, the above evidence that the plaintiff was also 
aggrieved should have been submitted to the jury. If both the consignor 
and consignee were aggrieved, the question is not which was most ag- 
grieved, but which first instituted the action. Hutchison Carriers (3d 
Ed.), sees. 1304-5-8-7. 

The penalty is in  the nature of a public regulation to secure (232) 
the discharge of the duty of del i~ery of freight without unreason- 
able delay. The penalty is recoverable by the plaintiff, if aggrieved. 
The above evidence tends to show that the plaintiff suffered some detri- 
ment (whether greater than that suffered by the consignee or not is im- 
material), and <he judge properly refused the motion to nonsuit. I n  the 
recent cases of Grocery Co, v. R. R., 136 N. C., 396, and Summers v. 
R. R., 138 N. C., 295, the Court sustained a recovery of such penalty by 
the consignor. 

The gist of the action is the "unreasonable delay" by the carrier. 
Whether the consignor or consignee was most inconrenienced is not 
material. Either that shows any evidence to that end and first brings 

L, 

the action should be entitled to recovery. Unlike the common-law action, 
i t  is not necessary to show actual damage. 
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138; Rollins v. R. R., ib., 155, 158; Jcnkir~s I,. R. R., ib., 179, 184; Card- 
well 11. IZ. IZ., ib., 219; Davis u. R .  R., 147 N. C., 70, 71; Wall v. R. R., 
ib., 408; Fanning v. White,  148 N.  C., 545; Manufacturing Co. v. R. R., 
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J. TV. FLOARS V. ,%TP\'R LIFE IKSURANCE COMPANY. 

(Filed 3 April, 1907.) 

1. Insurance-Oral Contract to Insure-Written Policy-Delivery-Right of 
Parties. 

Though a n  oral contract of insurance or to insure will be upheld a s  a 
gcnernl rule, such contract merges into the written policy subsequcntly 
accepted by the insured; and while such written policy stands a s  cmbody- 
ing the contract, the rights of the parties must be determined by its terms 
and conditions. 

2. Same-Fraud or Mistake. 
To enable the holder of such policy to recover in accordance with a 

previous oral contract differing from the written policy taken and held by 
the insured, the written policy must be corrected, either for fraud or 
mistake. 

3. Contracts-Reformation and Damages-One Action. 
In  proper instances our courts, having both legal and equitable jurisdic- 

tion, have authority to reform a contract and award damages in the same 
suit. 

4. Same-Mutual Mistake-Authority of Agent. 
To correct the written policy on the ground of mistake, i t  must be 

alleged and shown that the mistake is mutual-on the part of the com- 
pany and the insured; and when the agent is one of limited and restricted 
power, i t  must be further shown that  the policy as  claimed is one withill 
the Dower possessed by the agent, either expressed or implied. 

5. Same. 
Where the agent had no power to issue policies, and was not the gen- 

eral agent of the company, but a soliciting agent of restricted powers, his 
mistake concerning a policy to be issued, which was contrary to  the rules 
~ n d  regulations of the company and which it  did not authorize, cannot be 
xmputed to the company. 

6. Same-Policy Intended. 
In  the present case there is no evidence of any mistake on the part of 

the company, or that i t  delivered a policy differing from the one it  
intended to delirer. 
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7. Same-Conduct of  Insured Binding-Query. 
Even if therc had been a mutual mistake established, whether on the 

facts of this case the acceptance of the policy by the insured without read- 
ing it, and holding same for threc months without complaint or protest, 
the policy as held would not bind the parties, query. 

ACTION, tried before his Honor, Webb, J., arid a jury, at Au- (233) 
gust Term, 1906, of W A Y N ~ .  

Plaintiff testified, in substance, that during September, 1904, in Frc- 
mont, N. C., at  the instance of orre Rridgers, a solicitiilg agent of tlrc 
company, .plaintiff signed an application for an accident insurance 
policy in  defendant conipany, on the representation of the agent that 
for the premium agreed upon the policy applied for would confer on 
plaintiff, in case of total loss of one eye, the right to recover one-third 
of the face of his policy, which was to he $1,000. 

That some time after signing application an accident policy was for- 
warded to plaintiff froin Goldsboro, N. C., signed by M. Q. Bulkey, 
president, and WaIter E. Faxon, secretary of defendant company, 
and purporting to be countersigned at Greensboro, N. C., by (234) 
William B. Merrimon, general agent of the company. 

That on receipt of the policy plaintiff put same away without reading 
i t ;  and about three lnol~ths thereafter, plaintiff having suffered the total 
loss of one eye, made the formal application for payment of the onc- 
third. But i t  was found that the policy held by him did not, for such 
loss, provide for payment of one-third of its face, to wit, $333.33%, but 
stipulated only for a current indemnity for time lost, amount ing to $15, 
which company had tendered and still offers to pay. 

That company had sent witness a check for the $15, and plaintiff had 
returned same. That they again sent check for this amount, which 
plaintiff refused to accept, but held check, which is still uncashed. 

Plaintiff further testified that he thought thc policy held by him was 
the one he had bought, but found that i t  was not the one he had bought. 

That Mr. Bridgers, the agent, thought that he was selling witness the 
policy which would give him ail irideinrlity of one-third of its face in 
the event of the total loss of one eye, and that plaintiff would not have 
taken the policy unless Ire had thought it was like Mr. Bridgers said. 

These facts are substantially set forth in  the pleadings. 
The policy sent up as an exhibit contains numerous provisions stipu- 

lating for current indeninity for certain classes of injuries and absolute 
indemnity for others, but does not contain a stipulation for absolute 
indemnity to amount to one-third face value in case of loss of one eye. 

Defendant offered no testimony. 
At  the close of the evidence, the court having intimated an opinion 

that on the testimony, if believed, plaintiff could not recover, plaintiff 
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(235) excepted; and, in deference to such adverse intimation, submitted 
to a nonsuit and appealed. 

dycock & Daniels for plaintiff. 
Dortch & Barhum for defendant. 

HOKE, J., after stating the case: I t  seems to be well established that, 
in the absence of some statutory inhibition, an oral contract of insur- 
ance, or to insure, will be upheld if otherwise binding, except, as sug- 
gested by one author, in the case of guaranty insurance. Vance on In- 
surance, 148 ; Beach on Insurance, vol. 1, sec. 438, note 2. Anld further, 
that the enactment of a statute which establishes a standard form for a 
policy, the statute being only affirmative in its terms, will not invalidate 
an oral contract. Hicks v. Insurance Co., 162 N. Y., 284. 

This and other decisions also hold that, in making a valid oral con- 
tract of insurance, general in its terms, the law will read into the con- 
tract the standard policy as fixed by the statute, and that, in order to 
recover on such a policy, the claimant must comply with the necessary 
and material requirements of such a policy or establish a waiver thereof 
on the part of the company. 

While these principles are very generally admitted, i t  is also accepted 
doctrine that when the parties have bargained together touching a con- 
tract of insurance, and reached an agreement, and in carrying out, or 
in the effort to carry out, the agreement a formal written policy is de- 
livered and accepted, the written policy, while it remains unaltered, will 
constitute the contract between the parties, and all prior parol agree- 
ments will be merged in the written instrument: nor will evidence be " 
received of prior parol inducements and assuranees to contradict or vary 
the written policy while it so stands as embodying the contract between 

the parties. 
(236) Like other written contracts, it may be set asilde or corrected 

for fraud or for mutual mistake: but. until this is done, the writ- , , 
ten policy is conclusively presumed to express the contract i t  purports 
to contain. Vance on Insurance, pp. 163, 348; Beach Insurance, secs. 
495, 496; Insurance Co., v. Xowry ,  96 U, S., 547. 

I n  the citations from Vance, just made, at page 163, the author says: 
"When the contract of insurance is finally complete, i t  is customarily 
embodied in a formal written instrument termed a policy. This instru- 
ment merges all prior or cotemporaneous parol agreements touching the 
transactions; and, upon accepting it, the insured is conclusively pre- 
sumed, in the absence of fraud, etc., to have given his assent to all of its 
terms." And on page 348 he says: "The rule that all prior parol agree- 
ments are merged in a subsequent written contract touching the same 
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subject-matter is now too well established to need the support of cited - - 

authority. Therefore, when a policy of insurance, properly executed, is 
offered by the insurer and accepted by the insured as the evidence of 
their contract, it must be conclusively presumed to corltain all the terms 
of the agrcement for insurance by which the parties intend to be bound. 
I f  any previous agreement of the parties shall be omitted from the 
policy, or any term not tlreretoforc considered added to it, the parties 
are necessarily presumed to have adopted the contract as written as the 
final form of their binding agreement." * 

- - 
The same author, referring to a decision of the Supreme Court of the 

United States in McMastw v. lnsurance Co., 183 U .  S., 25, which might 
be construed as militating to some extent against the position main- 
tained by the author, says : "It is true, as has been heretofore explained, 
that there. is a tendency on the part of some courts, in  effect, to 
enforce the equitable remedy of reformation i n  actions a t  law (237) 
upon insurance contracts, when the equitable position of the in- 
sured is unusually strong, as when the Supreme Court of the United 
States held in McMaster. v. Insurance Go. that the insured, by accepting 
a policy, was not conclusively bound by a stipulation inserted therein 
without his knowledge or consent. But with the exception of such eases, 
in  which the insurer is clearly estopped to insist upon this rule of law, 
i t  must be universally held that a writing, accepted as a contract, con- 
Lains all the terms to which the parties have given their consent, and no 
others." 

As a matter of fact, this decision was made, in part, to depend on the 
correct date when the poIicies of insurance became effective; and the 
Court held that on the face of thc policies as they stood, they bore date 
a t  a time which would enable plaintiff to recover, and no correction was 
required. The application, made a part of the policy, required a dif- . 
ferent date-the one contended for by defendant; and in the conflict the 
Court gave the construction more favorable to the insured, to wit, the 
date on the face of the policy, and sustairred a recovery at law. 

I n  Inmrance Co. v. Mowru, Mr. Jusfice Field statcs the doctrine we 
are  discussing as follows: "The entire engagement of the parties, -with 
all the conditions upon which its fulfillinent could be obtained, must he 
conclusively presumed to be there stated. I f ,  by inadvertence or nris- 
take, provisior~s were omitted, the parties could have had recourse, for 
a correction of the agreerncnt, to a court of equity, which is competent 
to give all needful relief in such cases. But until thus correctcd, the 
policy must be taken as expressing the final urldcrstanding of the 
assured and of the insurance company." 

I n  the case before us, then, thc written policy having been 
delivered and accepted, this instrument, as it now stands, ex- (238) 
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presses the contract of the parties; and as it contains no assurance of 
indemnity of the kind rcquired to sustain the plaintiff's demand, no 
recovery can be had unless tlie policy can bc corrected or reformed. 
And, there bcing no allegatiorl or suggestion of fraud, such correction 
can be obtained, if at  all, only on the ground of mistake. 

I n  courts like ours, possessing both legal and equitable jurisdiction, 
there is no reason why this relief should not be given and damages 
recovered i n  the same action. And in some jurisdictions this double 
relief has been awarded in either courts of law or equity. May on In- 
surance, sec. 566; Kerr on Insurance, scc. 72. There is no difficulty, 
therefore, as to the jurisdiction of the court. 

But, on the facts presented, is plaintiff entitled to the relief demanded? 
And here i t  may be well to note that plaintiff if not seeking to be re- 
lieved of his contract relations and recover premiums paid. The relief 
sought is to correct and reform the instrument and hold the defendant 
to the contract as corrected. 
In tllc first class of cases, and under certain circumstances, a contract 

will be set aside for rnistake of one of the parties, on the ground that 
the minds of the parties had never agreed on the same thing at one and 
the same time. But i n  the second, in order to reform a contract and 
enforce i t  as reformed, i t  is familiar learning that the rnistake must be 
that of both the parties. To hold otherwise would be not to reform, but 
to make the contract. 

As said in  Kerr on Insurance, see. 72, p. 146: "If reformation be 
sought solely on the grouncd of mistake, i t  must appear that tlie rnistake 

was mutual and common to both parties. A court cannot create 
(239) for the parties a contract which they did not both intend to make. 

A mistake on one side may be ground for rescinding, but not for 
reforming, a contract." 

And i t  will be noted further that the agent in  this case was not a gen- 
eral agent of thc company, having power to assume risks and issue poli- 
cies, as in  QrabBs v. Insurar~ce Co., 125 N .  C., 397. I n  that well sus- 
tained opinion, Mr. Justice Douglas shows that the term "general agent" 
is not defined or affected by the cxtent of the territory in  which he 
works, but that the tern1 must be referred to the powers exercised in the 
work which he docs. Thus, "It is needless to say that the expression 
'general agent,' recurring in the above opinion (Berry v. Insurance Co., 
132 N.  Y.), was used in  its legal'sensc as implying general powers, and 
not in  the geographical sensc in which i t  is usually employed by insur- 
ance companies." But in the case here considered i t  clearly appears 
that the agent had no such powers. He  was an agent with restricted 
powers. He took applications for insurance, and would have at  least 
implied authority to do what was reasonably necessary to carry out this 
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power; but he had no power to issue policies, and there was nothing in 
this transaction to show that such power was within the scope of his 
actual or implied authority. When the applications were forwarded, the 
company issued the policies. The contracting parties were the plain- 
tiff and the company, and to reform the policy there must have been a 
mutual mistake on the part of both plaintiff ancd company. 

As said in  Cooper v. Insurance Co., 50 Pa.  St., 299: "The evidence 
was not admissible for the purpose of reforming the policy, for the mis- 
take was not that of both the insured and the company. It is not enough 
that the agent of the company was also mistaken, for he was not a con- 
tracting party; and the mistake was not, therefore, mutual." 

There is no evidence here of any mistake on the part of the (240) 
company, and none tending to show that i t  did not issue the very 
policy i t  intended. 

Again: I n  order to reform a policy by reason of an alleged mutuaI 
mistake of the applicant and agent, i t  should be shown that the contract, 
as claimed, must be one that the agent had the power to make. 

lows : "Where an agent is authorized to act in the premises, and, through 
his mistake or fraud, the policy fails to express the real contract betwcen 
the parties; or if, by inadvertence or mistake of the agent, provisions 
other than those intended are inserted, or stipulated provisions are ornit- 
ted, there is no doubt of the power of a court of equity to grant relief 
by reformation of the contract. . . . But where an agreement made 
with an agent is not one he had the authority to make, and its terms arc 
not communicated to or accepted by the principal, and is not a binding 
contract between the parties, there can be no reformation." Citing 
Fowler  v. I m u ~ a m e  Co., 28 I,. J., Chan., 225. See, also, Fleming v. 
Insurance Co., 42 Wis., 615. 

The defendant, in  its answer, alleges that the contract claimed by the 
plaintiff was one that its agent had no authority to make. And this 
being an agency with special and limited powers, we think the burden 
is on the plaintiff to show that the contract was within the agent's 
power, real or apparent. Biggs v. Insurance Co., 85 N.  C., 141; E a n k  
v. Hay,  143 N. C., 326. 

There is  also strong authority for the position that on the facts of this 
case the relief sought would not be open to plaintiff, even if there had 
been a mutual mistake in the preliminary bargain, and by persons with 
full power to contract, for the reason that plaintiff accepted the policy 
with the alleged stipulation omitted without having read same, 
and held i t  without a protest for three months. U p t o n  v. Trible-  (241) 
cock, 91 U. S., 45. 
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I t  is certainly the general rule that where a person of mature years 
and sound mind, who can read or write, signs or accepts a deed or for- 
mal written contract affecting his pecuniary interests, there being no 
fraud or artifice to mislead him, he will be conclusively bound by its 
terms. And in  a well considered case in Wisconsin, Bostwick v. Insur-  
ance Co., reported in 92 N. W., the position is maintained that unless 
there has been some fraud or deceit practiced, or something 'done or said 
to put a party off his guard at  the time the written document is deliv- 
ered and accepted, it is his duty to read i t ;  and that he is not relieved 
of this duty by the mere fact that a policy is sent which differs from 
one that has been agreed upon by him and the company's agent. 

There is some conflict in the cases, however, on this point; and we 
rest our decision on the grounds first stated: 

1. That no mistake isYalleged on the part of the company, and there- 
fore the mistake is not mutual. 

2. That there is no evidence tending to show that the agent had any 
power to make the contract as claimed by plaintiff. 

Gzualtney v. Inncrance Co., 132 N. C., 025, cited and relied upon by 
plaintiff, does not apply here. There was a case to recover premiums on 
the ground that the contract of insurance had been wrongfully broken 
by the company. The suit was not to reform the contract, but pro- 
ceeded on the idea that the contract had terminated, and the question 
of mutual mistake was not involved. Furthermore, the agent in that - 
case was said to be one having general powers, and his acts, relied upon 
to sustain a recovery, were within the scope of his real or apparent 

authority. 
(242) We think the judge below gave a correct intimation that, on 

the facts presented, plaintiff has established no right to relief, 
and the judgment below is 

Affirmed. 

Cited:  Cathcart v. Insurance Co., post, 625; S y k e s  v.  Insurance Co., 
148 X. C., 22; Medicine Co. v. Xize l l ,  ib., 387; Gray  v. Jenkins ,  151 
N .  C., 83; McCall  v:Tanning Co., 152 N.  C., 650; Frazelk v. I n s u r a n c ~  
Co., 153 N.  C., 61; L a m a s t e r  v. Insurance Co., ib., 288; Clements  v. I n -  
surance Co., 155 N. C., 61, 62; Briggs v. Insurance Co., 155 3. C., 77; 
Wilson, v .  Insurance Co., ib., 175; Qazzam v. Insurance Co., ib., 339; 
Robinson v .  L i f e  Co., 163 N.  C., 419; L e a  v. Ins .  Co., 168 N. C., 483; 
Al len  v. R. R., 171 N. C., 342. 
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0. M. BRITT v. CAROLINA AND XORTHERN RAILROAD COMPANY. 

(Filed 3 April, 1907.) 

1. Railroads-Negligence-Employment-Two corporations. 
In  a n  action for damages through defendant's negligence the plaintiff 

must show his employment; and if employed by one of two corporations 
in the hands of the same receiver, and he is injured while engaged in 
working for the other under the instructions of the receiver, evidence of 
such employment is sufficient to go to the jury in an action against the 
corporation for whom he was working when injured. 

2. Same-Evidence Conflicting-Jury. 
When, in an action for damages arising from alleged negligence of the 

defendant it  is contended that plaintiff was employed by a different cor- 
poration and not in the particular work in which the injury was occa- 
sioned, and the evidence is conflicting, the jury should find the facts from 
the evidence under proper instructions from the court. 

3. Negligence-Defective Appliances-Evidence-Jury. 
I t  is the duty of the employer to furnish reasonably safe appliances to 

be 'used by the employee in the discharge of his employment; and evidence 
that a certain one of two chains for loading logs upon a car was defective, 
that plaintiff notified defendant's manager thereof and requested other 
chains usually used in such work, which the manager promised to furnish, 
and instructed the plaintiff to proceed with the work in which the injury 
was occasioned, is sufficient to go to the jury upon the question of negli- 
gence. ' 

4. Negligence - Fellow-servants-Other Servants' Concurring Negligence- 
Intervening Acts-Proximate Cause. 

Under Revisal, see. 2646, the defendant railroad corporation cannot 
escape liability owing to negligent act of fellow-servant, and, if i t  under- 
takes to load logs upon its cars when it  is the duty of another corporation 
to do so, it assumes liability for the negligent acts of the employee of 
such other corporation, not independent and intervening acts to  avoid 
liability, but which, concurring with other negligent acts proximately 
causing the injury, focalize into one proximate cause producing the result. 

5. Negligence-Assumption of Risk-Contributory Negligence. 
The employee assumes no risk in the proper use of defective appliances 

after notifying the employer thereof, who promises to remedy the defect; 
but he must use them with proper regard to their known condition, and, 

. failing in this, he would be guilty of contributory negligence, which 
would bar his recovery. 

6. Nonsuit-Appeal-View o f  Evidence. 
I n  a n  appeal from a judgment of nonsuit, the plaintiff's evidence is 

taken in the view most favorable to his contention, and so construed in all 
i ts aspects. 

ACTION, tried before Council, J., and a jury, at December (243) 
Term, 1906, of ROBESOW. 
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The plaintiff sues the defendant company, in the hands of a receiver, 
for damages for injuries- alleged to have been sustained while in its em- 
ployment, by reason of defective ways furnished i n  discharge of his duty, 
and negligence of its employees. The defendant was at  the time of the 
injury a corporation operating a railroad between Lumberton, N. C., 
and Marion, S. C. Prior to the time of the injury defenldant's property 
had, by order of the Circuit Court of the United States, been placed in 
the hands of W. J. Edwards, receiver, who was, pursuant to said order, 
operating said railroad. Plaintiff alleged that, at the time of said in- 
juries, he was in the employment of said corporation under the control 
and direction of said receiver; that among other duties assigned to him 
he was required to aid in loading the cars of said railroad; that on the 
day of said injury one of the flat cars of said corporation, attached to 
an engine and other cars, was upon the track of defendant for the pur- 

pose of being loaded with logs, the property of the Southern Saw- 
(244) mill Company, for transportation. That the usual and proper 

manner of loading the car was to place skids, one end resting on 
the side of such car and the other end on the ground or embankment on 
the side of the track. That the logs lying on the ground or placed on 
the embankment were drawn over the skids up to and on the car by 
means of iron chains, one end of which was put around the log and the 
other end carried over the car anld to the opposite side, whe6 mules, 
hitched to the chains, pulled the log up on the car. The complaint de- 
scribed the manner in which the logs were usually, and by a safe method, 
drawn up on the car, the adjustment of the chains, etc., and alleged that 
the manner in which the chains were adjusted by defendant at  the time 
he sustained the injury was unusual, unsafe, and dangerous. That prior 
to the day of the injury he had frequently notified defendant's superin- 
tendent that the manner in which chains were adjusted and the logs 
drawn up on the car was unsafe and dangerous, and that said superin- 
tendent had promised to furnish proper chains for said purpose. That 
on the (day of the injury plaintiff was in the discharge of his duty, aid- 
ing in loading the car, tvhen, by reason of the defective and dangerous 
method of adjusting the chains, and the sudden and unannounced move- 
ment of the mules, under the direction of the driver, the log fell from 
the skid and injured plaintiff. That the driver of the mules was an em- . 
ployee of defendant, being one of a loading crew furnished for that pur- 
pose. Plaintiff further alleged that "the immediate and proximate cause 
of his injury was the failure of the defendant to provide a safe appli- 
ance and double chains with which to do said work, although ldemanded 
of defendant, and its failure in the conduct of the work to observe 
ordinary care and prudence in starting the train of mules, without no- 
tice or warning, to pulling at  the leg, which fell upon plaintiff," etc. 
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defewdant. and that if the defendant had furnished a double chain with 

RRITT v. It. R. 

Plaintiff set forth for a second cause of action substantially the (245) 
same allegations, except that he averred that the driver of the 
mules and himself were in the joint employment of the sawmill and the 

which to have done the work he would not have bcen injured, notwith- 
standing the sudden driving of the mules, etc. 

The defendant denied all of the material allegations of the several 
causes of action set forth in the complaint. Appropriate issues were 
submitted to the jury. At the conclusion of the testimony his Horror, 
upon defendant's motion, directed ju~dgmerrt of nonsuit. Plaintiff ex- 
cepted and appealed. 

Mc ln t y re  & Lawrence, E. $1. Ih-itt, R. E. Lee, and Iredell Meares for 
plaintiff'. 

NcLean,  iVcLean & McCormick for defendant. 

CONNOR, J. The plaintiff's appeal calls into question his Honor's 
opinion that there was no evidence fit to be submitted to the jury upon 
which a finding could be predicated in his favor. The first proposition 
which plaintiff must make good is that a t  the time of the injury he was 
in the employment of the defendant. I f  he bas failed in  producing evi- 
dence proper to go to the jury tending to sustain this position, he must 
fail in his action. I n  this regard the testimony, which for this turn we 
rv~ust take to be true, is that both the defendant railroad conlpany and 
the Southern Sawmill Lumber Company, a corporation engaged ill cut- 
ting, sawing, and shipping logs, were in' the hands of W. J. Edwards, 
as receiver ; that the lumber company shippeld its logs over the defend- 
arlt road, loading them on cars in substantially the manner described. 
That one McNeely was in the employment of the receiver or superin- 
tendent of defendant railroad company. Plaintiff testified : "In 
February, 1904, I was working on a log train of the defendant (246) 
conipaily; was conductor of a log train; had been about three 
months. I was assigned or put in  charge of this train as conductor by 
Mr. McNccly, who was at  that time the general superintendent of the 
defendant company. Mf. McNeely told me to take the log train and 
run it to the best advantage of thc railroad and the mill; to see that logs 
were loaded and unloaded; to collect passenger fares and to see that no 
one rode on the train except the train crew, unless they paid fare. Di- 
rections were g i v a  by Mr. McNeely as to the movement and operation 
of the train, etc. I Ie  also gave me time-tables of schedules, and tola nie 
to be careful to avoid eollisiorl with other trains, etc. . . . The local 
conlductor and engineer were under my control. The movement of trains 
was directed by me. . . . Mr. Edwards told me that he expected me 
to help load the logs on the cars, and that, however well he liked me, if 
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I did not do this, he would get some one in my place who would do this 
work. This conversation or instruction from X r .  Edwards occurred 
while I was operating the train and put in charge of it as conductor." 
The plaintiff, upon cross-examination, said "I went to Kingsdale in 
May, 1899, accepted employment with the Southern Sawmills. Mr. 
Xing was in  charge. Remained there, under several superintendents, 
until Mr. Edwards took charge as receiver in Spring of 1903. Did prac- 
tically the same work under all the superintendents. After Mr. Edwards 
took charge, until November, 1903, my work was regularly in the woods 
examining timber. Can't tell who paid me for my services. Went to 
the office and got my pay, but do not know who paid it-who furnished 
it .  Think my name was on the pay-roll of the mills to the time of in- 

jury. Won't swear that my name was ever on the pay-roll of 
(247) defendant company. The wages were paid me at the office of the 

mill; this was after Edwards was appointed receiver. Was hurt 
i n  the afternoon, after dinner. The logging force had been there from 
early morning. Did not go down with train in the morning-don't know 
what conductor )did." There was much other testimony from plaintiff 
upon the question of employment, some of which tended to sustain and 
some to contradict his contention. I t  is manifest that some confusion in 
regard to his relation to the two corporations grows out of the fact that 
Mr. Edwards was receiver of both and operating both. I t  does not 
appear what, if any, relation they bore to each other. The plaintiff says 
that Mr. Edwards told him that the reason why he wished him to serve 
the defendant company i n  the manner testified to was "to save expense.'' 

While the payment of or promise to pay wages, in consilderation of 
services rendered, establishes the relation of employer and employee, 
other considerations may be sufficient, as, if A. employs B. to serve him- 
self and another, the fact that A. pays the entire wages will not neces- 
sarily prevent the other from being, in  respect to the services rendered, 
the employer or master of B. The theory of the plaintiff is that Ed- 
wards, being the receiver of both corporations, employed or retained 
him in the service of the lumber mill, with the agreement between Ed- 
wards and himself that in addition to his services to the mill he should, 
when so (directed by the receiver, serve the defendant company. That 
pursuant to this agreement he rendered the service as described by him, 
and was. under contract obligation to help load the car. Mr. Edwards, 
as receiver of both corporations, had the power to make such a contract, 
and it was prudent for him to do so "to save expense." The adjustment 
of the wages between the two corporations, for which he was receiver, 
may well have been left to him. I t  did not concern plaintiff if he 

was willing to render the service to both corporations, as he 
(248) says he idid. I n  Rouke v. White Moss Coll. Co., L. R., 2 C. P. 
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Div. (18'771, 205, Cockbzcrn, C. b., says: "Where one person lends his 
servant to another for a particular employment, the servant, for any- 
thing done in that particular employment, must be dealt with as the 
servant of the man to whom he is lent, although he remains the gen- 
eral servant of the person who lent him." The priuciple is well stated 
by Miller, C. J., in  Vw?y v. R. R., 42 Iowa, 246: "A person may be 
the general servant of one and the spccial scrvant of another; that is, 
he may perform special services for one while he is the general servant 
of another, and while performing such special service he will be the 
servant of the one for whom such services arc pcrformcd, as to that par- 
ticular service." I t  is true that there both companics paid the plaintiff. 
I t  is not suggested, however, this fact was, by any means, controlling in  
fixing the relation of the parties. I t  is clear that Edwards, receiver of 
the mills, would have had no right to require the plaintiff, by reason of 
his contract to serve the mills, to serve the defeudant as conductor, etc., 
without his (plaintiff's) consent. When plaintiff consented to do so, he 
became, by virtue of that contract, quoad that service, the servant of 
the defendant company. He  did not thereby become thc joint servant 
of the two companies, but rather contracted with Edwards, receiver of 
the defendant company, that he would serve defendant as conductor, etc. 
I n  the case cited the court  says that if the contract was for ioint serv- 
ice. the servant has his election to sue either. The theory of the de- 
fendant is that the mills, for the purpose of loading its logs on defend- 
ant's car, furnished the "loading crew7' and appliances, and that plain- 
tiff, as the employee of the mills, was present, aiding in the work. That 
defendant took no part in loading the car, leaving i t  entirely to 
the mills. I f  this be the correct interpretation of the testimony (249) 
the plaintiff must fail in his action. The testimony of the plain- 
tiff is not so clear that the court may say, as a matter of law, what is 
the truth of the controversy. I t  is a question for the jury under proper 
instructions by the court. Certainly more than one inference may be 
drawn from the evidence. As we interpret the complaint, there is no 
allegation of a joint service. The plaintiff rcsts his case upon the theory 
that, quoad the service rendered, he was the crnployee of defendant com- 
pany. Assuming, for the purpose of further considering the appeal, that 
plaintiff's allegation that he was the employee of defendant is sustained, 
we proceed to inquire whether there was any evidence fit to be submitted 
to the jury, tending to show a breach of duty on the part of defendant. 
That i t  is the duty of an employer to furnish to the employee reasonably 
safe ways and appliances with which hc is employed is too well scttlcd 
to require or justify the citation of authority, and is conceded by the 
learned counsel for defendant. There is evidcnce -tending to show that 
the chain furnished for loading the car was not safe and not such as 
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was in general use by railroads for that purpose, and that plaintiff had 
notified defendant's superintrndcnt thereof, and that he had promised 
to furnish him other chains. Plaintiff testified: "Mr. Eldwards told 
me that Mr. McNecly would give me instructions, and if anything was 
needed, Mr. McNeely would get i t  for me. This was while I was work- 
ing on the train, some time in the latter part of 1903. This was the last 
of the two conversations I had with Mr. Edwards. After I begair serv- 

u 

ice of this train I found that we needed more chains to load logs, also 
wrapping chains. I asked him to furnish them, and he agreed to $do so. 

Some time after this I went to see him, and inquired i f  t1.1~ chains 
(250) had come, and he told me he had not ordered them, but would 

order; for me to get two links of the size chain wanted, bring to 
his office, and he would get chains. I did this, and he said he would 
have chains in  a very short time; for me to work on until chains carne. 
I fold him what 1 wanted with chains and how I wanted to make nly 
loading chain." Here witness explained model and illustrated how he 
was hurt. The model was used in the argument before us, illustrating 
thc manner in which lags were loaded on flat cars and the allegeld defect 
i n  the adjustment of the chain. Plaintiff also testified that he knew 
what kind of chains are in  general use by railroads for loading logs. 
H e  explained to the jury the manner in which the work was done. We 
think that the testimony, in this aspect of the case, entitled the plaintiff 
to have the issue, upon the qucstion of defective or unsafe ways, etc., 
submitted to the jury. The defendant insists, however, that assuming 
this to be true, the plaintiff is not entitled to recover, because, upon his 
own testimony, such defective ways, etc., were not the proximate cause 
of his injury ; that the negligent driving of the mules while one end of 
the log was off the skid was the cause of the injury. I t  appears that the 
nlules had stopped and, under the method used i n  controlling their rnove- 
ment, the driver should have waited for the signal from a man who stood 
on the flat car. The plaintiff' was standing on the ground by the side 
of the skid for the purpose of watching and, if necessary, keeping the 
logs straight on the skids. I n  this aspect of the case plaintiff testified: 
"I don't remember hearing the driver tell the team to start up, but think 
he did, and started up team unbeknowing to me. That is what snatched 
the log off. I f  the team had stood still until I straightened the log, why - 
then i t  would have went on all right without any damage. The log fall- 

ing off was due to a single chain. I t  would not have gone on the 
(251) car until i t  was straightened. After the log was in the shape it 

was, after putting one cad ahead of the other, the team was 
stopped, and I was making the atterupt to straighten the log; if the 
driver hadn't started the teain, I could have straightened the log all 
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right, and i t  would have no doubt gone on the car after i t  had been prop- 
erly straightened on the skids; that is what I was there for." 

I n  reply to a question of the court, after explaining the situation of 
the log, the plaintiff said: "That the driver starting unexpectedly wad 
the cause of the accident." Defendant insists that, upon this testiinony, 
the proximate cause of the injury was the action of the driver in start- 
ing the mules without warning, thereby throwing thc log upon plaintiff. 
Conceding that plaintiff was in defendant's employment, and that the 
chains furnished him for loadins were not such as were in  general use, - ., 
arid that, at  the moment preceding the injury the log, by reason of the 
defect in the chain, was not straight on the skids, and that plaintiff, in 
the discharge of his duty, was in the act of ~t~aighteni i ig  i t  so that it 
would have gone on the car in safety, i t  insists that an independent 
cause intervened and produced the result--that is, moved the log, throw- 
ing i t  from the skids and causing i t  to fall up011 the plaintiff. This con- 
tention presents an interesting question in the solution of which other 
phases of the testimony must be-noted. The plaintiff, to meet this con- 
tention, says that the driver was also in the &-ployment of the defend- 
ant company, and that, being a fellow-servant, the defendant is respon- 
sible for his negligence. We do not discover any evidence tending to 
show that the driver was in the service of defendant, otherwise than as 
the employee of the mill. 

The case, then, comes to this: The defendant, owing to the public the 
duty of receiving and transporting freight, places a car upon its 
track at a place and in  a position to receive logs from the lumber (252) 
mills for shipment; tile defendant furnishes the chains and directs 
the plaintiff, its employee, to aid in loading the car;  the lumber mills 
furr~ish the mules and driver to aerform the duty assigned to them in - 
the work. The duty is imposed upon the defenidant to receive the logs 
for shipment, and this, we think, irlcludes the duty of loading them upon 
the car. So far  as i t  affected its employees, i t  was its duty to provide 
reasonably safc ways and appliances, and to adopt safe methods for 
doing the work. I f ,  instead of loading the cars, the #defendant permitted 
the shipper to do so, i t  assumed a responsibility to its employees that the 
shipper would likewise use safc ways, etc. 

We had occasion to consider this question in Wallace v. R. R., 141 
N. C., 646 (p. 661), whcre we said: "If the defendant permits its 
shipper to load its car, i t  is as much and in the same degree liable for 
an injury suitainod by its servant by negligence on the part of the 
shipper as if its own servant had loaded it.'' The case, in this respect, 
may be likened to those in which a railroad corporation has leased its 
property, wherein i t  is uniforinly held that the corporation is liable for 
injuries sustained by the negligent operation of the property by the 
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lessee. Smith, C. J., in  Aycock v. R. R., 89 N. C., 321, says: "The de- 
fendant company, leasing the use of its road or permitting the nse of i t  
by another company, remains liable for the consequences of the mis- 
management of the train in  charge of the servants of the latter, and the 
injury thence resulting, to the same extent as if such mismanagement 
was the act or neglect of its own servant, operating its own train." This 
principle has been enforced in numerous cases by this Court. Logan v. 
R. R., 116 N. C., 940; Phelps v. Steamboat Co., 131 N .  C., 12. A num- 

ber of cases illustrating the principle are collected in  the notes 
(253) to 2 Labatt Master and Serv., 1618. "If a person employs an- 

other to perform a duty which he would have to 'discharge if 
another were not employed to do i t  for him, such employee, as to that 
service, stands in the master's stead with relation to other persons," 
Moore v. R. R., 85 Mo., 588; R. R. v. Peterson, 162 U. S., 346. The 
doctrine is  thus stated by Justice Field in R. R. v. Herbert, 116 U. S., 
647:- "It is well settled that i t  is the duty of the employer to select and 
retain servants who are fitted and com~etent for the service, and to fur- 
nish sufficient and safe materials, machinery, or other means by which 
i t  is to be performed, anld to keep them in repair and order. This duty 
he cannot delegate to a servant, so as to exempt himself from liability 
for injuries caused to another servant by its omission. Indeed, no duty 
required of him for the safety and piotection of his servants can be 
transferred. so as to exonerate him from such liability. The servant 
does not undertake to incur the risks arising from the want of sufficient 
and skillful colaborers, or from defective machinery or other instru- 
ments with which he is to work. His contract implies that, in  regard to 
these matters his employer will make adequate provision that no danger 
shall ensue to him." Again i t  is said: "A servant may expect that his 
master will not surround him with dangerous agencies, or expose him to 
their operation, whether they are in  charge of the master's servants or 
of an independent contractor." Toledo B. and Z. Co. v. Bosch, 101 
Fed., 530; Pullman Car Co. v. Laack, 18 L. R. A., 215. 

The conclusion to which all of the authorities, supported by reason, 
brings us is this: The defendant owed to the lumber mills the duty of 

receiving at  such convenient place as i t  might designate, the logs, 
(254) and loading them upon its cars for shipment. I t  owed to the 

plaintiff, when directed in  the course of his employment to aid 
in the loatding, the duty to furnish safe ways, appliances, and careful 
coemployees. If this duty to load the cars was delegatkd to another, and 
the plaintiff directed to aid in the work, the defendant remained liable 
for the negligence of such other person in the same manner as if it had 
sent its own servants to do the work. So far as the duty of the defend- 
ant to the plaintiff is concerned, in respect to furnish safe ways, 
appliances, and coemployees to aid in the work, the lumber mills and 
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its employees were the servants of the defendant. Allison v. 3. R., 64 
N. C., 382. The plaintiff and the driver of the mules were therefore 
engaged in  a common employment in loading the car. This results, not 
from any corltract relation between the driver and the defendant, but 
from the relation of employer and employee between the lumber mills 
and the driver, and the undertaking by the mills, either by permission 
or pursuant to contract with the defendant, to loald cars. This being - 
so, the negligence of the driver is imputed to the defendant in so fa r  as 
i t  brought injury to the plaintiff. 

We do not deem i t  very material to inquire whether the lumber mill 
was, in loading the car, an independent contractor or was the employee 
of the defendant or acting simply by its permission. The result of its 
negligence, so fa r  as the plaintiff is concerned, is thc same. I n  no aspect 
of the case can the defendant escape liability upon the doctrine of thc 
nonliability of the negligence of a fellow-servant. Revisal, sec. 2646. 

We are thus brought to an examination of the contention of the de- - 
fendant that the proximate cause of the plaintiff's injury was not the 
defective ways (chain), but the ncgligence of the driver in  starting the 
mules. The principle invoked by defcndant is recognized and uniformly 
enforced. I t  is well stated in  I l a r t o n  v. Telephone Co., 141 
N. C., 455. When the original negligence is insulated from the (255) 
injury by the intervention of some independent, efficient agency, 
such agency will he deemed the proximate cause of the injury. The 
difficulty confronting the defendant consists in  the necessity that the in- 
tervening agent be independent-that is, not related to the defendants or 
its negligence; whereas here, as we have seen, the negligence of the 
driver is imputed to the defendant-is its negligence. The essential 
element of independence is not only absent, but the negligence of the 
driver combined with the first negligence of defendant, and by such com- 
bination focalized the two negligent acts and bccame the efficient cause 
of the plaintiff's injury. Orre brcach of duty resulted in placing the log 
in  a dangerous position, and, while the plaintiff was endeavoring in  the 
discharge of his duty to straightcn the log upon the skids, another negli- 
gent act of defendant threw i t  upon him. The case does not come within 
the principle invoked by defendarrt. The act of the driver causing the 
mules to start was not that of an independent agent. We are of the 
opinion that the case is othcrwise distinguished from Ilorton's case, 
supra, in that the negligence of the defendant resulting in placing t h ~  
log in a dangerous position had not expended its force; i t  was at the 
rnolrtent a incnace to the plaintiff, and the act of the driver was not the 
intervening efficient cause of the injury-ir was concurrent with the 
first cause. The two causes concurred, c,ornbirring or focalizing into one 
proximate cause producing the result. I t  is not necessary to discuss this 
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phase of the case. Defendant insists that plaintiff is barred of a recov- 
ery because he continued to use the chain with knowledge of its unfitness 
for the service. I t  is well settled that where the servant notifies the 
employer of the defective condition of the appliance, and hc promises to 

remedy such defect, the servant, relying upon such promise, may 
(256) remain in the service, using such appliance without assuming the - 

risk of i r~ jury  in  its proper usc. The defect imposes upon the 
servant the duty to exercise due care in the use of the appliance, having 
regard to its defective condition. As has been frequently said by us, 
while the servant #does not in such cases assume the risk, if he is guilty - 
of contributory negligence in the use of the appliance, he cannot recover. 
Pressly v. Y a r n  Mills, 138 N.  C., 410, where the authorities are col- 
lected and commented upon. This defense is open to defendant, as inodi- 
fied by thc decisions in C~eenlee v. 8. R., 122 N. C., 977, and Troxler v. 
R. R., 124 N. C., 189. 

As the motion for judgment of nonsuit was based upon the plaintiff's 
evidence, the judgment, granting the motion, does not indicate upon 
what aspect of the testimony his Honor was of the opinion that plaintiff 
was not entitled to maintain his action. This conldition of the record, 
together with the range of the arguments, makes i t  necessary to consider 
the testimony in  all of the aspects of the case. 

We have, as the motion to nonsuit neccssitates, treated the testimony 
as true, and given the plaintiff the benefit of that view of i t  most favor- 
able to his contention. I t  is proper to say that there is to be found in 
his testimony grounds for other inferences favorable to defendant's con- 
tention; these were not open to us in reviewing the judgment of nonsuit. 
We are of the opinion that, for the reasons stated, the testimony as i t  
bore upon the several issues raised by the pleadings should have been 
submitted to the jury under proper instructions by the court. To that 
end there must be a 

New trial. 

Cited: 8. c., 148 N. C., 37; Christman v. Hilliard, 167 N.  C., 6 ;  Coch- 
ran a. Mills CO., 169 N .  C., 62 ; Delig~ay v. Furniture Go., 170 N.  C., 203. 

(257) 
STATE EX KEL. MARY A. iV1OSELEY ET AL. V. Mi. A. JOHNSOX, ADMINISTRA- 

TOR OF W. N. I'IODEN, TIIF! UNITED STATES FIDELITY AND GUAR- 
ANTY COMPANY ET AL. 

(Filed 3 April, 1907.) 
1. Trial-Argument-Improper Language of Attorneys-Duty of Judge. . 

It is the duty of the trial judge, when objection is made to lanquage 
used by attorneys in their argument to the jury as improper, to note 
down the lai~guage at the time, with the exception. to avoid any question 
thereafter. 178 
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- - - - -  

2. Same-New Trial-Exception. 
Improper and reprehensible language, uncorrected by the trial judge, 

is ground for a new tr ia l ;  but when i t  appears from the inspection of the 
record that  the findings of the jury were fully justified by the evidence 
and practically the same a s  the conclusions of three referees before whom 
the case was heard, and that  a new trial would probably result in similar 
conclusions, this Court will exercise a sound discretion a s  to granting a 
new trial. 

3. Issues Submitted Sufficient-Issues Tendered. 
Exceptions to issues which cover every phase of the case, giving oppor- 

tunity to present eridence of every defense relied on, cannot be sustained, 
though a n  issue was tendered and refused which would have better pre- 
sented the contention upon a certain phase. 

4. Evidence Sufficient-Confidential Agent-Dealings-Fraud Presumed. 
When it  appears that  a n  administrator who claims property of his 

intestate by purchase or gift from his intestate had acted a s  his confiden- 
tial agent prior to hi? death, that his intestate was a feeble old man a t  
the time of such purchase or gift, and confided to his management his 
estate, the burden is on the administrator to show a full and sufficient 
consideration, if claimed by purchase, and that his intestate knew what 
he mas doing, had capacity to understand it, and that  no undue influence 
was exercised by him, if claimed by gift. 

5. Order of Reference-No Exception-Judge's Discretion. 
A plaintiff ~ - h o  does not except to an order of reference is not entitled 

as  of right to a jury trial upon his exception to the findings of the 
referee, but he is entitled to have the judge below review the findings, 
and, for his own information, the judge may, in his sound discretion, 
submit the question to the jury, especially where the facts depend upon 
doubtful and conflicting testimony. 

6. Administrator-Sale of Securities-Value-Evidence. 
When an administrator has sold certain securities of his intestate, the 

value of such a s  evidenced by the sale is not conclusive, and evidence of 
market quotations a t  different times and testimony of witnesses thereof 
a re  competent to go to the jury upon the question of their real value; 
and i t  is not error in the judge below to admit as evidence of market 
quotations those appearing in a daily newspaper published in the State 
of the corporate securities wherein they had a market value. 

7. Sureties-Liability-Solvency of Principal. 
The liability of a surety upon an administrator's bond for his individual 

debt to his intestate, incurred prior to his death, depends upon the 
solvency of the administrator a t  the time of his qualification. I n  the 
event of solvency, the administrator is charged with his personal obliga- 
tions as  a cash asset, and the sureties can only be relieved by establishing 
the continuing insolvency of the administrator during the full period of 
his administration. For the administrator to avoid official liability, the 
burden of proof is on him to show his insolvency and total inability to 
pay. 

8. Same-Evidence. 
A written statement of his flnancial condition, made by the administra- 

tor to the sureties prior to  the execution of the bond, showing solvency, 
179 
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is proper to go to the jury with docketed judgments in the administrator's 
' favor and other evidence of the extent and value of his estate. 

9. Administrator's Account-Item Not  Chargeable-Correction. 
When it appears that the administrator, under the verdict of the jury, 

has been properly charged with all disputed items except one, and there 
was no definite evidence to sustain this item, it will be deducted from the 
sum total, and the judgmgnt below affirmed. 

10. Consideration of Prayerg for Instruction-No Error  in Charge. 
When prayers for special instruction are presented to the judge in apt 

time, his refusal to consider them is error, even if adjournment is neces- 
sary to give time therefor; but a new trial will not be granted when it 
appears from the charge given that there was no error of which either 
party had just cause of complaint and that the prayers were substantially 
given. 

11. Demurrer-Answer-Waiver. 
When a defendant interposes a demurrer to the complaint, which does 

not appear to have been acted upon, all rights thereto are waived by the 
subsequent filing of an answer. 

THIS action is brought by the relators, certain of the distributees of 
W. N. Peden, against the administrator of said Peden and the surety 
on his administration bond, the United States Fidelity and Guaranty 
Company, for an account and settlement, and to recover the sum due 
each distributee. Those of the distributees who are not parties plaintiff 
are made defendants. The cause was referred, upon motion of plain- 
tiffs, to three referees, to which order defendants duly excepted in apt 
time. The referees reported at  length, and find a balance due by the 
administrator of $31,265.20, 7 August, 1905, to which report the de- 
fendant, the administrator and surety company, filed numerous excep- 
tions, demanded a trial by jury of the issues raised by the exceptions 
and tendered along with their exceptions certain issues arising thereon. 

The cause came on to be heard before his Honor, Jones, J., at Octo- 
ber Term, 1906, of the Superior Court of SAMPSON County, who sub- 
mitted the following issues to the jury, towit: 

1. When did James A. Peden die? Answer: September, 1894. 
2. When did W. N. Peden die? Answer : 21 November, 1895. 
3. When did the defendant W. .A. Johnson administer upon the estate 

of W. N. Peden and file his bond with the United States Fidelity and 
Guaranty Company as surety? Answer : 8 November, 1897. 

4. Did the defendant W. A. Johnson, prior to the time of his admin- 
istration, receive from W. K. Peden, as attorney in  fact and agent of 
said W. N. Peden, the choses in action, cash, notes, bonds, stocks, de- 

180 



bentures, coupons, and other evidences of debt devised and be- (260) 
queathed to W. N.  Peden by James A. Peden; if so, when? An- 
swer: Yes; 18 or 19 October, 1894. 

5. I f  so, did W. A. Johnson, as such agent and attorney in fact, re- 
tain the custody, control, and management of said securities from their 
reception during the lifetime of W. N. Peden and up to the time he 
administered upon the said estate? Answer: Yes. 

6. What was the cash value of choses in action, bonds, stocks, notes, 
checks, cash, and coupons inventoried by the defendant W. A. Johnson? 
Answer : $38,045.19 ; $37,245.19 ; interest on Ocean Steamship bonds, 
$800. 

7.. What was the value of the personal property, cash, choses in action, 
which went into the hands of W. A. Johnson, as attorney in fact and 
agent of W. N. Peden, and which were omitted from the inventory filed 
by the defendant ? Answer : $20,424. 

8. Were the proceeds of the sale of the bonds of the Lehigh and Wilkes- 
barre Coal Company collected by W. A. Johnson and turned over or 
paild out under the direction of W. N. Peden during his lifetime? 
Answer: Yes. 

9. Was the payment of the $2,888.70 to F. C. Sollee by W. A. John- 
son made by consent and direction of W. N. Peden? Answer : Yes. 

10. Were the disbursements, other than to the distributees as appears 
on the inventory and return of W. A. Johnson's administration to the 
clerk, proper and just? Answer : Yes. 

11. What amount has the defendant W. A. Johnson retained as com- 
missions ? Answer : $2,135.45. 

12. Did the intestate W. N. Peden, prior to his death, sell and convey 
or give to W. A. Johnson the Chicago and Rock Island Railroad bonds, 
$11,000, and the Chicago, Milwaukee and St. Paul  Railroad bonds, 
$3,000 2 Answer : Yes. 

13. Did the intestate W. N. Peden sell and convey or give to (261) 
W. A. Johnson the $4,500 United States bonds? Answer: No. 

14. What amount, if any, of i ~ t e r e s t  on notes and bonds, debentures 
and stock inventoried by W. A. Johnson did said Johnson receive and 
fail  to return ? Answer : Nothing. 

15. Was the defendant W. A. Johnson solvent on 8 November, 1897, . 
a t  the time he took out letter8 of administration? Answer: Yes. 

16. I f  the said W. A. Johnson was solvent on 8 November, 1897, what 
was he worth in excess of his personal property exemptions, homestead 
and other liabilities ? Answer : $30,000. 

17. What amount has the defendant W. A. Johnson, administrator, 
paid to the respective distributees of said estate? Answer : To Nqry A. 
Moseley, $4,350; Anna C. Johnson, $2,500; Ida C. Hubbard, $6,000; 
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W. M. Peden, $1,000; Howard Peden, $1,600; Bettie F. Miller, $250; 
W. H. Peden, $600; Martha A. Peden, $715; Mary E. Hall, $700; 
Anna C. Anderson, $1,650; Madge Faison, $250. Total, $19,615. 

18. What amount was the defendant W. A. Johnson indebted to the 
estate of W. N. Peden at the date of his administration for property 
converted and not returned in his inventory? Answer: $20,720. 

19. I n  what amount are the defendants indebted to the plaintiffs? 
Answer: $36,768.74, now due estate of W. N. Peden. 

From the judgment rendered by the Superior Court, the defendant 
Johnson, administrator, and his surety on the administration bond ap- 
pealed to this Court. 

Stevens, Beasley & Weeks and George E. Butler for plaintifls. 
John D. Kerr, F. R. Cooper, and A. C. Davis for defendants. 

(262) BROWN, J. I t  would extend this opinion to a most unreason- 
able length for us to consider seriatim the eighty-six exceptions 

to the rulings of the court below, and would be of no practical value; 
therefore, we will group the principal contentions under appropriate 
heads. The exceptions that have given us most trouble are those directed 
to certain objectionable language used by counsel for plaintiffs in ad- 
dressing the jury. The language is set out in the case on appeal, to- 
gether with the defendants' exceptions thereto, and i t  appears therein 
that his Honor permitted the objectionable language and argument to  
go to the jury unrebuked. We are left somewhat in  doubt as to what 
actually transpired by another statement i n  the case on appeal (which 
appears to have been made up by the judge), as follows: "In reference 
to the 15th and 16th exceptions of the defendants, the court does not 
recollect that the language was used by plaintiffs' attorneys. There. 
were objections to the arguments while court was busy writing the 
charge, that consumed many hours. The discussion and argument was 
very warm and heated on both sides, and much latitude was allowed on 
all the arguments, and clerk will insert this statement of the court 
immediately after and in connection with exceptions 15 and 16." I n  
this connection we will remind the judges of the Superior Court that, 
when objection is made to language used in the course of the argument, 
i t  is their duty to stop the discussion and take i t  down and then and 
there note the exception, so there can be no question made afterwards 
as to what actually transpired. If the language alleged to h a ~ e  been 
used on the argument of the case before the jury is correctly stated, i t  
was exceedingly reprehensible, and if the able judge who tried the case 
permitted it to go unrebuked, he committed an error, and one to be 
deplored. 
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I n  this connection we call attention to the forcible comments (263) 
of N r .  Justice Walker in the opinion in Hopkins v. Hopkins, 
132 N.  C., 28, as to the duty of the court and attorneys. That is a case 
in  which a new trial was granted because counsel overstepped the limits 

, of propriety, and were permitted to do so by the court over tile appel- 
lant's objection. 

We would feel compelled to grant a new trial in this case because of 
such error were we not fully convinced that the defendants have not 
been a t  all prejudiced thereby, assuming that the objectionable language 
was used, which seems to be left in doubt by his Honor's statement. 
The case was tried by three referees and again by a jury, and practically 
the same conclusions reached in  both trials. Nineteen issues were sub- 
mitted to the jury, who found for the defendants on several, one of them 
involving over $14,000, upon which they might well have found for  
plaintiffs. A careful examination of the evidence convinces us that the 
findings of the referees and the jury were fully justified by the evidence, 
and that a new trial would undoubtedly result in a similar conclusion. 
Under the circumstances, we feel that the plaintiffs ought not to be put 
to the great expense of another trial on account of the alleged indiscre- 
tion of their attorneys. 

The exception as to the issues cannot be sustained. Those submitted 
appear to cover every phase of the case, and under them the defendants . 
had opportunity to present evidence of every defense relied upon. The 
form of the issues is of little consequence if the material facts at  issue 
are clearly presented by them. Paper Co. v. Chronicle, 115 N.  C., 147; 
Fleming v. R. R., 115 N. C., 676. 

I t  appears that James A. Peden died in  Florida in October, 1894, pos- 
sessed of a large personal 'estate, consisting of stocks and bonds, which 
passed under his will almost entirely to his brother, W. N. Peden. 
The referees find, and the evidence tends strongly to prove, that (264) 
W. N. Peden, deceased, and William A. Johnson went to Florida 
on 12 October_, 1894, immediately after the death of James A. Peden, 
and there passed into the hands of TiViIIiam A. Johnson, as agent and 
attorney in fact for W. N. Peden, the following stocks, bonds, and 
securities, received by him from Francis C. Sollee, curator of the estate 
of James A. Peden, and from various depositories in  Florida and 
Georgia : Eleven bonds Chicago and Rock Island Railroad Company, 
$11,000; three bonds Chicago, Milwaukee and St. Paul  Railroad, 
$3,000; bonds Lehigh and Wilkesbarre Coal Company, $5,000; bonds 
United States Government, $4,600; bonds of North Carolina, $2,600; 
bonds Ocean Steamship Company, $1,000; City of Savannah bonds, 
$4,000; certificates National Bank of Florida, $2,000; certificates Mer- 
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chants Bank of Savannah, $400; certificates Southwestern Railroad of 
Georgia, $7,900; certificates Atlanta and West Point Railroad, $2,800; 
debentures Central of Georgia Railroad, $9,200; cash in bank at Savan- 
nah, $2,800; debentures Atlanta and West Point Railroad, $6,100. 
That all of the foregoing property was delivered into the hands of 
William A. Johnson, as agent of W. N. Peden, from Francis C. Sollee, 
curator of the estate of James A. Peden, and from various depositories 
in the States of Georgia and Florida. That, in addition to the property 
set out in  the above finding of fact, there was delivered to the said 
W. A. Johnson certain stocks of the Clinton Loan Association, and cer- 
tificates of deposit in the same, amounting in all to about the sum of 
$15,000 par. That at  the time of the delivery of said stocks and securi- 
ties to William A. Johnson in  November, 1894, dividends had been 
declared and interest had accrued on th~e same which had not been col- 

lected by James A. Peden and F. C. Sollee, curator; and divi- 
(265) dends were afterwards declared and interest accrued on the same, 

all of which was collected by William A. Johnson, as follows: 
United States bonds, accumulated interest in 1896, $180; North Caro- 
lina bonds, one dividend, December, 1894, $104; City of Savannah 
bonds, 1894-1895, $205; National Bank of Florida, 1894, 1895, 1896, 
and 1897, $600; Merchants Bank of Savannah, 1894, 1899, 1896, and 
1897, $74; Atlanta and West Point Railroad, 1898, dividends, $588; 
debentures in same, interest to 1898, $1,281; Southwestern Railroad of 
Georgia, stock dividends, 1897-98, $1,643; Ocean Steamship bonds, 
1894-1904, $550. 

W. N. Peden died intestate on 21 November, 1895, and on 21 Sep- 
tember, 1897, defendant Johnson qualified as his administrator, with 
the defendant company as surety on his bond in the penal sum of 
$30,000. On 8 February, 1898, the administrator filed his inventory, 
setting forth the assets which he avers belong to his intestate's estate. 
A number of the securities received from James A. Peden's curator 
were not included in the inventory; they or the proceeds thereof being 
claimed by the administrator as his property. I n  the report of the 
referees and on the trial in the Superior Court the defendant, adminis- 
trator, has been charged with some items which he contends he is not 
liable for and which the surety company contends i t  is not liable for as 
surety. These disputed items are as follows: North Carolina State 
bonds, $2,600; United States bonds, $4,500; City of Savannah bonds, 
$4,100 ; Ocean Steamship Company bond, $1,000 ; debentures Georgia 
Central Railroad Company, $9,200; note of W. A. Johnson, $2,000; 
note of W. A. Johnson, $684.20; cash in  some bank, $2,800; dividends 
and interest. The controversy over the first three of said disputed items 
is as to their ownership. The controversy over the 4th, 5th, 6th, and 
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7th of said disputed itcms is as to thcir value. The controversy (266) 
over the 8th of said disputcd items is as to its existence. The 
controversy over the 9th of said disputed itcms is as to amount thereof, 
and that depends cntirely upon the disposition of the preccding itcms. 
I t  is contended by thc defendant, administrator, that the lst, 2d, and 
3d items became his property during the lifetime of his intestate, and 
that he is not properly chargeable with them as administrator. 

The defcndants tendered a specific issue as to the ownership of these 
bonds, and exccpted because his Honor did not submit it. We think i t  
might havc been better to have submitted the specific issue, but we also 
think the controversy was fully presented and cognizable under the sev- 
enth issue. 

The lcarrled counsel for the defendants earnestly contend that there is 
no evidence whatever upon which the administrator can properly be 
charged with the value of such bonds. I n  the view we take, there is a 
presumption of law which puts the burden of proof upon Johnson that 
he acquired title to these bonds fairly during the life of his intestate, 
and which requires him to show that such acquisition was not fraudu- 
lent. I f  he failed to so satisfy the jury, the verdict was properly ren- 
dered against him. 

Therc is abundant evidence tending to prove that when James A. 
Peden dicd, Johnson accompanied W. N. Peden to Florida as his confi- 
dcntial agent and friend; that all the securities werc turncd over to 
Johnson for W. N. Pcden; that W. N. Peden resided in  Clinton, N. C., 
and William A. Johnson lived in Wiln~ington, N. C., and that all thc 
stocks, bonds, and sccuritics hereinbefore enumerated were kept by 
William A. Johnson in his private safety deposit boxes in  Wilmington, 
N. C., and Savannah, Ga., none of which ever went into the hands of 
W. N. Peden after 16 November, 1894. 

I t  further appears in evidence that Johnson sold the Savannah and 
North Carolina bonds through J. V. Graingcr prior to 1 Novem- 
ber, 1895, and had the proceeds credited in the Murchison Bank (267) 
to his individual account. 

The evidence tends strongly to prove that during the year 1895 W. N. 
Feden was in feeble health, and for several weeks prior to his death on 
21 November, 1895, was confincd to his bed, during which time William 
A. Johnson had the management of his entire property. It further 
appears that Pcden did not owe any debts except the few credited to the 
administrator, and that even his funeral expenses were paid by two of 
his daughters. 

W. N. Pcden lived only thirteen months after he received the large 
bepest  his brother made him, and during that time the evidence tends 
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strongly to prove that Johnson was in custody thereof as the general, 
confidential, and trusted agcnt of hiq father-in-law, who was an old and 
feeble man. The evidence, tends to prove, furthermore, that Johnson 
was rapidly converting a large part of the securities to his own use, 
although Mr. Pcdcn had a large number of children and grandchildren 
whom he doubtless wished to become sharers in his estate. 

That the jury has not been in the least prejudiced against the defend- 
ants is plainly manifested by their finding on the twelfth issue relating 
to the $14,000 worth of valuable railway bonds. They might well have 
found, and probably ought to have found, against the defendants upon 
that issue, as the evidence shows no such consideration as R court of 
equity requires to support such a transaction under the circumstances 
of this case. The sum of $100 is scarcely sufficient to support a sale of 
$14,000 in gilt-edged securities from a feeble old man to his confidential 
agcnt, who had them in custody. As this point was not raised on the 
trial, and is not embraced in  the plaintiff's appeal, the defendants can- 
not now be charged with that item. We only mention i t  to shorn the 

character of one of thc transactions disclosed by thc evidence 
(268) and to emphasize thc patent fact that the jury were not preju- 

diced against the defendants by the intemperate zeal of counsel. 
There are certain known and definite fiduciary relations by which 

one person is put in the power of another which are sufficient to raise 
a presumption of fraud in respect to dealings between the two when it 
is shown that one has acquired the property of the other. I n  his oft 
quoted opinion in  Lee v. Yearce, 68 N.  C., 87, Judge Pearsor~ specifies 
four such relations, and among the four is that of general agent, viz., 
(( where one is the agent of another and has entire management of his 

property." 1 Bigclow on Fraud (1890), p. 295; Timmons v. Westmore- 
land, '72 N .  C., 587. "Whcn a party complaining of a particular trans- 
action, such as a gift, sale, or contract, has shown to thc court the exist- 
ence of a fiduciary relation between himself and the defendant, and that 
the defendant occupied the position of trust and confidence therein, the 
law raises a.suspicion, or, as i t  is often said, a presumption of fraud-a 
suspicion or presumption arising as a matter of law that the transaction 
was effected through fraud." Smith 11. Moore, 142 N. C., 296; 1 Bige- 
low. 261. 

Inasnlucb as Johnson occupied such relation to Peden, and had special 
facilities for conmitting fraud upon him i n  respect to the securities 
which Johnson had control of, the law, "looking to the frailty of human 
nature," requires him to show that his action has been honest and honor- 
able. I f  he claims the securities by purchase, he must show a full and 
sufficient consideration, and if he claims them as a gift, he must show 
that Peden fully understood what he was doing, had capacity to under- 
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stand it, and that no undue influence was exercised by Johnson to  
acquire them, and that-it was Peden's full and voluntary act. Applying 
this just and well settled rule of law, we are bound to conclude 
that no error was committed by his Honor, the referee, or the (269) 
jury in  charging the defendant with the three items named. 

The controversy over the 4th, 5th, 6th, and 7th items relates to their 
value only, as defendants admit liability for them. I t  is contended that 
there is no issue under which the value of these securities could be deter- ' 

mined, and that, therefore, the court erred in  not submitting the issue 
tendered by the defendants. These securities were returned by the 
administrator in his inventory, filed 8 February, 1898, and his liability 
for their value admitted. We think that it was competent to determine 
their value under the sixth issue, which is in express terms confined to 
the actual value of the assets inventoried by the administrator. 

As to item 5, Georgia Central debentures, the referees charged defend- 
ant Johnson with $1,081 as the value of these securities. The plaintiffs, 
and not the defendants, excepted to this finding. As the plaintiffs con- 
sented to the reference, and are not as a matter of legal right entitled 
to a jury trial upon the issues arising upon the exceptions, i t  is con- 
tended his Honor erred in  submitting the value of these securities to a 
jury. Assuming, for the argument's sake, that plaintiffs were not enti- 
tled as of right to a jury trial, yet they were entitled to have the judge 
review the findings of fact of the referees. While he could not accord 
plaintiffs a jury trial as a matter of legal right, he could for his own 
information, and in his sound discretion, submit the question of the 
value of the securities to a jury. I n  Maxwell v. Mazwell, 67 N .  C., 
383, this subject is discussed by iVr. Justice Rodmam, and i t  is held: 
"In passing on exceptions to the report, the judge may cause issues to 
be framed and submitted to a jury, if the facts depend upon doubtful 
and conflicting testimony." See, also, Rowland v. Thompson, 64 N. C., 
714; Green v. Green, 69 N. C., 294; Gold Co. v. Ore Co., 79 
N .  C., 48. We think that in ascertaining the value of these (270) 
securities i t  was well within his Honor's discretion to submit the 
matter to the jury, and under the circumstances i t  was a natural and 
proper thing to do. 

I n  this connection it is contended that his Honor erred in permitting 
quotations from the market reports of the 14clorning News, a daily news- 
paper published in Georgia, showing quotations for these debentures 
and also of the Ocean Steamship Company bonds, under date of 1 June, 
1904. These were Georgia corporate securities, and had a market value 
in  that State. I n  addition to newspaper quotations, we find also in  the 
record evidence of witnesses as to the value of such securities. The 
competency of such evidence is settled. I n  this State i t  is heId that 
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market reports of such newspapers as the commercial world rely on are 
admissible as evidence of market values. Bairley v. Smith, 87 N. C., 
367; Xisson v. R. R., 14 Mich., 496; 3 Wigmore on Evidence, see. 1704; 
1 Elliott on Evidence, see. 419. The plaintiffs were not compelled to 
take the sale, alleged to have been made by the administrator, at the 
time he made i t  as conclusive evidence of value. They were entitled to 
prove the market quotations of value at  different times, so as to enable 
the jury to arrive at a just estimate as to the real value of these securi- 
ties. Smith v. R. R., 68 N. C., 107. 

This brings us to item 6, the notes the administrator owed to his 
intestate, and to the consideration of the solvency of the administrator 
at the time he qualified as such. The liability of the surety company 
for the notes Johnson owed Peden, as well as for the securities which 
Johnson is charged with appropriating before his qualification as admin- 
istrator, depends upon the fact as to whether, at the time Johnson 
qualified, he was solvent and able to make good his personal obligations 

to his intestate's estate. I f  an administrator seeks to be dis- 
(271) charged from his official liability for an antecedent obligation 

to his intestate on account of insolvency and total inability to 
pay the same, the burden is upon him to establish that fact. Howell v. 
Anderson,  61 L. R. A., 316. I n  the exhaustive note to this case all the 
authorities are collected. The administrator is charged with his own 
personal obligation as a cash asset in hand, and he and his surety can 
be relieved only by establishing the fact that the administrator at the 
time of his appointment was hopelessly insolvent, was so during all the 
time of his administration, and remained in that condition up to and 
including the time of his final settlement. Howell 21. Anderson, supra. 
Inasmuch as one who is administrator cannot sue himself, i t  is but just 
that he should be required to account to the estate for his individual 
obligation as so much cash, unless he can establish the fact of his in- 
ability to pay. This is a salutary rule and one which meets our full 
approval, and is the only practical way of s o l ~ i n g  an otherwise difficult 
problem. 

Upon the question of the solvency of Johnson, embraced in the fif- 
teenth and sixteenth issues, the plaintiffs offered the statement of John- 
son, dated 21 September, 1897, made to defendant surety company, 
when he applied to it to become surety on the administration bond, to 
which defendants except. I n  i t  Johnson sets out the character and - 
value of his estate over and above all liabilities as follows: Real estate, 
$10,000; personalty, $15,000, and $10,000 notes and securities, all of 
which he states are unencumbered. This application was accepted by 
the defendant company and acted upon favorably. The fact that after 
the investigation of the facts contained i n  the application the company 
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bccame his surety is evidence that its officials rcgarded Johnson as per- 
fectly solvent; and as to Johnson, i t  is elementary that thc statement is 
evidence against him. The number of docketed judgments in 
Johnson's favor offcrcd by plaintiffs was competent along with (272) 
evidence of the extent and value of his estate. The fact that 
some of them were worthless goes to the value of the evidence and not 
to its competency. As thesc issues relating to insolvency have a most 
irnportant bearing upon the liability of defendant company for a con- 
siderable part of the judgment rendered, we have examined the evidence 
and exceptions relating thereto with care., There are so many of them 
that we will confine ourselves to saying that we find in the ruling of his 
Honor on them no reversible error-nothing which would justify us in  
ordering a new trial. The evidence fully warrants the finding of the 
referces and of the jury that Johnson was amply solvent when he quali- 
fied as administrator. 

The 9th item of dispute relates to dividends and irltercst received by 
Johnson. I t  is admitted that its disposition depends upon the disposi- 
tion of "said items" in dispute. We hold that Johnson has been prop- 
erly charged with all the disputed items except the 8th, being itemized 
as "Cash in some bank, $2,800." We are unablc to find any definite 
evidcnce to support this chargc, and we therefore sustain that exception. 

I n  regard to the contcntion that the penalty of thc administration 
bond does not bear interest, we fail to see that any such ruling has been 
made by his IIonor. The amount of the recovery against the adminis- 
trator personally exceeds tho penalty, and therefore the judgment 
against the defendant company is for the full penal sum of tlie bond, 
and for no more. This penalty bond is then merged in  the judgment, 
and i t  is the latter which bears interest from the date of its rendition 
until paid. 

The defendants except because his Honor neglected to consider their 
prayers for instruction-ten in  number. The judge made the 
following indorsement on them: "Prayer of defendants for spe- (273) 
cia1 instructions. The evidence in  this case closed one evening 
about 6:30; the jury was excused from the courtroom until morning. 
The defendant in apt time requested the court to put its charge in  
writing and read same to the jury. An argument of one-half hour was 
made to the court upon the issues. Court adjourned till morning and, 
when convened, defendants handed up the inclosed special instructions. 
The court reduced its charge to writing and has not had time to cxamir~e 
the special instructions, and therefore does not give them except as they 
appear given in  the written charge, which consumed court's entire time 
allotted for work and sleep." The requests for instructions were handed 
up in  apt time, and i t  was error in his Honor not to consider them 
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Cruddock v. Barnes, 142 N.  C., 89. I f  necessary, the judge should 
adjourn court in order to weigh and consider the prayers for instruc- 
tion. We have carefully examined the charge, however, and find that 
his Honor gave very full and clear instructions upon almost every phase 
of the case, and gave defendants all they were entitled to. We find no 
crror in  the charge of which either party has just cause to complain. 

The demurrer interposed by defendant Johnson, individually, to the 
complaint does not seem to have been passed upon at any time by the 
court. I f  i t  were meritorious, which we fail to see, it was waived by 
both defendants filing an answer before the demurrer had been acted 
upon. Banson v. McClees, 64 N.  C., 17;  Clark's Code (3 Ed.), see. 242. 

Upon consideration of the whole case, we are of opinion that i t  has 
been ably and fairly tried, and that there is no error except as to the 

~ 8th itcm of dispute, $2,800. This should be deducted from the judg- 
ment of $36,768.74 rendered against defendant Johnson, and, 

(274) with that deduction, the judgment against him is affirmed. The 
judgment for $30,000 against the defendant the United Slates 

~ i d c l i t $  and Guaranty Conlparly is not affected by such error, and that 
judgment is affirmed. We direct that all the cost of this Court on the 
dcfendants' appeal be taxed against defendants Johnson and the United 
States Fidelity and Guaranty Company. 

Affirv~ed. 

Ciied: Aden v. Doub, 146 N. C., 13;  Green u. D~rnn,  162 N.  C., 342; 
Ma,l.com 1). R. R., 165 N. C., 260; Ferebee v. Berry, 168 N.  C., 282; 
Rosenbacher v. Martin, 170 N.  C., 237; Hall 21. 22. R., 172 N. C., 348. 

SAME CASE-PLAINTIFFS' APPEAL. 
1. Administrator's Bond-Sureties-Interest. 

Under Ilevisal, see. 1954, interest cannot be charged sureties on the 
penalty of an administrator's bond. 

2. Assignment of Interest in Suit-Attorney of Adverse Party of Record. 
Certain parties to a suit cannot be heard to attack the assignmrnt of 

other parties to the suit of their interest therein to an attorney of record 
of the opposing parties, when it does not appear that their intcrests are 
in any way affected. 

BROWN, J. This is the plaintiffs' appeal in the cause above cotitled 
and disposed of at  this term. The opinion of the Court in the defend- 
ants' appeal is to for the facts of the case. 

The plaintiffs except and appeal : 
1. Because the court below refused to charge the defendant the Fidel- 

i ty and Guaranty Company with interest on the $30,000 penalty of the 
administration bond from 7 January, 1902, the date of the original snm- 
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mons in this action. We have touched briefly on this matter in  consider- 
ing the defmdants' appeal, and held that the Superior Court properly 
allowed interest on the $30,000 from the date of the rendition of the 
judgment against the surety, not because interest is ever allowable upon 
a mere penal obligation, but because when judgment is rendered for the 
full amount of the penalty, as in this case, the penalty becomes 
merged in the judgment and the latter bears interest from the ( 2 7 5 )  
date it is rendered. I f  the judgment had been given, as is fre- 
quently the case, for the full sum of the bond, to be discharged upon the 
payment of a smaller sum, the latter would bear interest from the date 
of the judgment, and there would be no interest accruing on the penalty. 
The plaintiffs, however, contend that the penal obligation itself bears 
interest from date of summons, at  least, if not from date of the first 
defalcation. The learned counsel for plaintiffs cite authorities from 
other States for the purpose of sustaining their contention. We think 
the law is held otherwise in this State. The statute law of North Caro- 
lina expressly excepts "money due on penal bonds" from the list of 
interest-bearing contracts. Revisal, see. 1954. I t  has been expressly held 
by this Court that penal obligations do not bear interest, the Court say- 
ing:  "But there is error in  charging interest on the penalty, for as 
such it cannot be enlarged beyond its full amount." Davenport  v. Mc- 
K e e ,  98 N. C., 508. "Stipulated damages" are likened somewhat to 
penal obligations, and therefore this Court has held that "the party who 
sues to recover the stipulated damages is not entitled to claim interest, 
even from the date of his writ." Devereux v. Burgwyn, 33 N. C., 490. 
The penal sum in official bonds is intended to fix the ultimate liability 
of the sureties, beyond which i t  cannot be increased. To permit it to 
bear interest would be to increase the hazard beyond their contract and 
the sum "nominated in the bond." We think his Honor was correct in 
declining to sign the judgment tendered by plaintiffs. 

2. I t  is contended by plaintiffs that the Superior Court erred: "For 
that his Honor signed the judgment giving to A. C. Davis the recovery 
of W. M. Peden and Howard Peden, two of* the distributees, out of the 
defendant the United States Fidelity and Guaranty Company, 
when the record shows that said A. C. Davis is attorney for said (276) 
company." I t  appears that, pending this suit, Davis purchased 
from W. M. Peden and Howard Peden their distributive shares in  
W. N. Peden's estate, paid them therefor a price satisfactory to them- 
selves and took a formal legal assignment of their entire interests. Davis 
moved before the referees to be permitted to come in  and be made a 
party to the action. This was refused by the referees and allowed by 
his Honor in the Superior Court. While such proceeding may be re- 
garded as  unusual upon the part of an attorney of record, yet we see in  
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i t  nothing of which the plaintiffs, appellants, can justly complain. They 
are not entitled to any part of the distributive shares of W. M. and 
Howard Peden, and their shares are not in the least diminished by such 
assignments. I f  the two Pederrs chose to sell their distributive shares 
to the defendant company's attorney for ((cash in  hand" rather than 
await the rather doubtful result of a lawsuit, we cannot see that i t  is 
any of appellants' concern. Davis was not the attorney for the Pedens, 
nor did he hold any relation of trust or confidence to them which legally 
forbade such purchase, so far as the record discloses. We do not think, 
and i t  is not even suggested, that upon settlenlent Davis expects to charge 
his client for such distributive shares any greater sum than he actually 
paid for the same. Doubtless, in  making the purchase, he thought he 
was acting in  the interest of his clients. Should he attempt to collect 
from his own clients more than he paid (an altogether unlikely suppo- 
sition), they have their remedy. I t  appears that W. M. Peden was a 
plaintiff in the action and represented, in common with other plaintiffs, 
by counsel of record; and i t  is contended that, therefore, Davis could 
not properly acquire W. M. Peden's interest pending the suit. Such 

conduct may raise a question of "professional etiquette," over 
(277) which we have no jurisdiction, but we fail to see how i t  invali- 

dates the legality of the assignment. 
Plaintiffs, appellants, will be taxed with the costs of their appeal. 
Affirmed. 

SAME CASGMOTION. 
Supreme Court-Motion to be Made Party-Judgment-Reformation. 

After an appeal from the judgment of the Superior Court has been 
heard and determined by the Supreme Court, a party to the cause cannot 
maintain a motion in the latter court to correct the judgment of the court 
below, so as to make it declare that an assignment of his interest therein 
to an attorney of record was subject to the payment of a sum of money, 
and had not passed from him, when it is admitted of record in the appeal 
that such assignment had been made, and DO exception was taken in the 
Superior Court. 

MOTION to make additional party defendant and to reform the judg- 
ment of the Superior Court, heard i n  the Supreme Court. 

M. L. John for the motion, with Stevens, Beasley d2 Weeks. 
F. R. Cooper and A. C. Davis, contra. 

B n o w ~ ,  J. Since the opinion of this Court was handed down in these 
appeals, Howard Pcden moves the Court to permit him to be made a 
party defendant and to reform the judgment of the Superior Court, 
wllicll has been affirmed, so that the judgment will declare that the dis- 
tributive share of Howard Peden, as set down in  the record, is subject to 
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a payment of $1,000 by A. C. Davis, attorney for the United States 
Fidelity and Guaranty Company, and that said distributive share is the 
property of said Peden, and not of said Davis. 

We see no merit in  this motion. Howard Peden is a defendant (278) 
in  this action and W. M. Peden a plaintiff. I t  is stated in the 
record that "It is admitted that A. C. Davis is the owner by assignment 
of the claims and demands of Howard Peden and W. M. Peden against 
W. A. Johnson, administrator in this action; and the defendants move 
that said A. C. Davis be made a party defendant and allowed to file an 
answer setting up his rights." 

The referees undertook to allow a nonsuit as to W. M. Peden and a 
nol. PTOS. as to the defendant Howard Peden, and refused to allow Davis 
to be made a party. As it is an action for the settlement of an estate, 
the action of the referees was erroneous, and his Honor very properly 
reversed their ruling. Davis was brought in and set up and established 
his claim to the ownership of the distributive shares of the two above 
named Pedens. Howard Peden admitted in  his testimony that the 
assignment was made to Davis individually. I f  he desired to contest 
the assignment of it to Davis, he should have done so before the referees 

' or the Superior Court, when he had an opportunity. He  took no excep- 
tion to the ruling or judgment of the Superior Court, and he is now 
bound by its action. He  voluntarily assigned his share to Davis and 
permitted him to come in and take his place. I t  is now too late for 
either of the two Pedens to complain. 

Motion denied. 

Cited: Ad'en v. Doub, 146 N. C., 13 ; Green v. Dumn, 162 N. C., 342. 

S. HAMILTOX v. R. V. HIGHLANDS. 

(Filed 3 April, 1907.) 

1. Contracts-Character-Question of Law-Lease-Conditional Sale. 
The purpose determines the real character of a contract as a question 

of law, and a written contract, called a lease by the parties, is construed 
as a conditional sale which provides : That the defendant agrees to 
"hire to the use" of plaintie certain instruments at  a fixed rental in 
specified installments, with plaintiff's right to the possession without pre- 
vious notice or demand in the event of defendant's default in payment of 
the installments, called rent, when due, and in such event the amount of 
"rental" previously paid to be retained by plaintiff as damages for the 
breach of the contract; upon complying with the terms of the contract 
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the defendant to hare the right of purchase a t  a price equaling the sum 
total of the stipulated rental price, the payments theretofore made being 
deducted. 

2. Same-Redemption. 
Under a contract purporting to be a lease, but construed as a condi- 

tional sale, the defendant may redeem by paying the amount due, with 
interest and costs; or, in default, the court will order the property sold 
and the proceeds of sale applied to the payment of the debt, interest and 
costs, and the surplus, if any, paid to defendant. 

3. Same-Election-Time. 
The defendant may elect to regard the contract as a lease and to 

terminate it, or to avail himself of the provisions in the clause of forfeit- 
ure by surrendering the property a t  any time before the full time for pay- 
ment has expired, and he may be bound by such election thereafter; but 
he is not bound by a motion made during the trial to that effect when it 
was disallowed or by an offer when it was not accepted. 

4. Pleadings-Admitted Facts-Issues-Verdict Unconflicting. 
Facts admitted by the pleadings are not issuable, and, when the verdict 

of the jury finds there has been no damage to the property on account of 
detention without otherwise varying the admitted facts, such finding 
does not stand in the way of the relief to be administered herein, and 
should be considered with the admitted facts. 

ACTION, tried befofre Councill, J., and a jury, a t  January  Term, 1907, 
of MOORE. 

(280) The plaintiff alleges i n  his complaint tha t  on 5 June,  1901, he 
entered into a written contract with the defendant, marked "Ex- 

hibit A," which is called a lease, and by which the defendant agreed to 
"hire to the use" of the plaintiff for nineteen months a piano, with stool 
and scarf, and to pay, as security for the performance of the contract, 
$50 down, and, as rent, 815 on the 15th day of each month, except the 
last, for  which i t  was $10, the payments to begin with 15  July,  1901; 
and, further, to return the piano a t  the end of the time in  as good con- 
dition as reasonable wear and use will permit. I f  the defendant failed 
t o  pay any installment of rent, the same to bear interest from maturi ty;  
and upon said failure, or upon the removal of the property from the 
defendant's residence, the securitgr money to be retained as damages for  
the breach of the contract, and the plaintiff, i n  addition, to have the 
right to take possession of the piano without demand or notice. I t  was 
further agreed that, if the defendant paid the installments of rent as  
they fell due, he  should have the right to purchase the piano for $330 
(the total amount of the security money and installments), i n  which 
case all sums paid as security o r  as rent should be deducted from that  
amount. A similar contract was made, on 15 July,  1901, i n  regard to 
an  angelus, and described as "Exhibit B," the security money being the 
same and the installments of rent $10 per month for twenty-two months 
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from 15 August, 1901, and $5 for the twenty-third month, making $275 
in  all. The plaintiff further alleges that he "leased and delivered, con- 

* ditionally," to the defendant the said instruments, and the latter prom- 
ised to pay for the same $605 in security money and installments, as 
aforesaid, and that the piano and angelus were reasonably worth said 
amounts. That the contracts as contained in Exhibits A and B were 
taken as security for the payment of the several amounts agreed 
to be paid by the defendant, the plaintiff retaining the title "until (281) 
the entire purchase price should be paid," with the right to take 
possession of the property in case of default. That defendants has paid 
in security money and installments on the piano $155 and on the angelus 
$140, and that there is now due "on the purchase price of the said in- 
struments the sum of $346.17." The plaintiff then demands judgment, 
first, for $346.17 and interest; second, for the possession of the property, 
and, third, for a sale of the same, the proceeds to be applied to the pay- 
ment of the debt due to him and the costs and expense, and the surplus 
to be paid to the defendant. 

The defendant answered and admitted all of the material allegations 
of the complaint except as to the balance due on the contracts. He then 
prayed that he be permitted to deliver the property to the plaintiff and 
be discharged from further liability, forfeiting, of course, the amount 
he had paid. Before the jury was impaneled the defendant moved for 
judgment as prayed i n  his answer, and the court reserved decision on 
the motion until after verdict, when i t  was overruled, though the court 
held, at the time the motion was made, that the contracts as contained 
i n  Exhibits A and B were leases and not conditional sales or mortgages. 

The jury found, in  response to the first three issues submitted, that 
the contracts had been executed and the amounts paid thereon as stated 
in the complaint; to the fourth and sixth, that the piano, at  the time of 
seizure by the sheriff, was worth $275, and the angelus $200; to the 
fifth and seventh, that there had been no damage to the property by de- . 
terioration or detention; and to the eighth issue, that the plaintiff is 
the owner and entitled to the possession of the property. 

The evidence in  the case was not different in substance from the alle- 
gations of the complaint, except one witness testified that the piano at  
the date of the contracts was worth $375 and the angelus $275, 
or a total of $650, and that at the time of the seizure they were (282) 
worth the amounts stated i n  the verdict. After the verdict was 
returned, and his motion that he be allowed to surrender the property 
and be discharged had been overruled, the defendant moved that judg- 
ment be rendered according to the prayer of the complaint, treating the 
contracts as conditional sales or mortgages. The court held that i t  was 
too late for the defendant to make that election, and overruled the mo- 
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tion, holding again that the contracts were leases. I t  was thereupon ad- 
judged that the plaintiff recover of the defendant the sum of $1,299.37, 
of which $1,135 (the total of all overdue installments) is principal and 
$164.37 is interest, with interest on the principal until paid, and, fur- 
ther, that he recover the possession of the property (the piano and an- 
gelus) ; and if, for any reason, i t  cannot be had, then the w m  of $475, 
the assessed value of the property, with interest on the same, and also 
the costs. 

At  the time of bringing this action the plaintiff caused the piano and 
angelus to be seized under claim and delivery proceedings. The defend- 
ant replevied and now has possession of the property. 

From the judgment the defendant, having duly excepted to the rul- 
ings of the court, appealed. 

U.  L. Spence and John W.  Hinsdale, Jr., for plaintiff. 
R. L. Bu~na for defendant. 

WALKER, J., after stating the case: This case has some peculiar 
features. The plaintiff has recovered a sum of money greatly in excess 
of the value of the property involved, and, in  the second place, the judg- 
ment is directly contrary to his own theory of his rights, as stated in the 

complaint. A demand so extortionate as the one he now makes 
(283) should not receive any favor from the court, nor should the judg- 

ment recognizing and enforcing it be permitted to stand for one 
moment, unless the law most clearly sanctions i t  and imperatively re- 
quires that i t  should be upheld. We are fully convinced that it does 
not, for i t  looks to the real intention of the parties and construes their 
contract accordingly, without much, if any, regard to the name by which 
i t  is designated or to the particular language employed. I t  seeks to do 
equity and avoid oppression. I ts  motive is justice, and not generosity. 
I t  follows that the courts, in  determining whether or not a contract is 
one of bailment or one of sale with an attempt to retain a lien for the 
price, in effect a mortgage, do not consider what description the parties 
have riven to it. but what is its essential character. I t  was a mere u 

subterfuge to call this transaction a lease, and the application of that 
term to i t  in  the written agreement of the parties does not in law change 
its real meaning. A contract like the one upon which this suit was 
brought has been held by a very large majority of the courts of this 
country to be, in substance, a conditional sale, although in the form of 
a lease (and so called) or of a bailment for use, with an option to pur- 
chase. 6 A. & E .  (2 Ed.),  447, and note 6. Special reference is 
made to the following cases as being directly in  point: Baldwin v. 
Wagner, 33 W. Va., 293; Eimball v. Post, 44 Wis., 471; Murch v. 
Wright, 46 Ill., 487; O t t  v. Sweatman, 166 Pa. St., 217. 
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This Court has steadily adhered to this just and equitable construc- 
tion of such contracts. Puffer v. Lucas, 112 N.  C., 377; Crinkley v. 
Egerton, 113 3. C., 444; Clark v. Hill, 117 N. C., 11;  Barrington v. 
Ahinner, ibid., 47; Manufacturing Co. v. Gray, 121 N. C., 168; Thomas 
v. Cooksey, 130 N. C., 148; Wilcox v. Cherry, 123 N. C., 79. I n  the 
case last cited, at  pp. 82 and 83, it is said: "We are satisfied 
from a bare inspection of the paper itself that i t  was intended (284) 
to be a conditional sale, and was put in  the form of a lease to 
avoid the registration laws, or possibly to work an unjust forfeiture, 
neither of which can meet our approval. Both are frauds in  law. 
T h e  common intent was evidently a sale of the machinery in such a 
way as to secure the purchase money. This seems evident to us from 
the face of the instrument itself, even if we exclude all testimony. We 
cannot imagine that a business man of common sense would rent prop- 
erty upon exactly the same terms upon which he could buy it, and 
we do not find any rule of interpretation which requires us to place 
upon a contract a construction which would indicate that at  least one 
of the contracting parties was mentally'incapable of contracting." And 
i n  Henry v. Locomotive Works,  93 U.  S., 664, the principle is thus 
stated: "The transaction (is not) changed by the agreement assuming 
the form of a lease. I n  determining the real character of a contract, 
courts will always look to its purpose, rather than to the name given 
to i t  by the parties." A similar contract was held in  Th,omas v. Cooksey, 
supra, to be a conditional sale, although i t  did not expressly confer any 
right to purchase. I f  the contract between the parties, as expressed in  
the writing, be substantially one of conditional sale, the fact that the 
purchase money is denominated as '(hire" or as "rent," and divided into 
sums payable at  various periods throughout the term of credit, will not 
render the transaction one of bailment for hire, so as to subject i t  to 
the law of bailments instead of the law of conditional sales or mortgages. 
Gottrell v. Bank,  89 Ga., 508. 

The contract described in  the pleadings is substantially like the one 
which was construed in  Wilcox v. Cherry, and we hold now, as was held 
then, that i t  was clearly intended to be a conditional sale. This being 
so, the case of P u f e r  v. Lucas is direct authority for holding that the 
defendant has the right to redeem thk property by paying the 
amount due, with interest and costs, and in default of such pay- (285) 
ment to have the property sold and the proceeds applied to the 
payment of the debt and interest thereon and the costs, and the surplus, 
if any, paid to him, thus treating the contract as, in equity, a mortgage. 
Whether i t  be considered as a contract of sale with a clause of forfeiture 
o r  defeasance, a mortgage or a conditionaI sale, the proper relief is that 
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demanded by the plaintiff upon the allegations of his complaint, by 
which it is properly construed as giving the defendant the right to 
redeem. 

But it is contended by the plaintiff's counsel that the defendant had 
the rigkt to elect to treat the contract as a lease and to terminate it or 
to avail himself of the forfeiture at  any time by surrendering the prop- 
erty and refusing to pay the installments (Puffer v. Baker, 104 N. C., 
148; Puffer v. Lucas, 112 K. C., 377) ; that he had elected to do so in 
this case and was bound by that election, so that he could not now ask 
to redeem. The answer to this contention is that the election had to be 
made before the full time for payment of the installments had expired 
(Puffer v. Baker, supra),  and it was not, in  fact, made until after the 
expiration of that time, nor until the answer in this case was filed. Be- 
sides, the court did not grant the motion by which the election is said 
to have been made, nor did the plaintiff accept the proposition con- 
tained therein, that the defendant be permitted to surrender the prop- 
erty and lose what he had paid and then be discharged from any fur- 
ther liability. On the contrary, the court submitted issues which were 
framed upon a theory of liability quite different from that by which 
the defendant proposed to settle the case and which went far beyond it. 
I t  cannot fairly be argued that he should be estopped by his election to 
treat the contract as a lease, without considering the other branch of his 

offer, namely, that he be released from further liability upon sur- 
(286) rendering the property and giving up to the plaintiff what he 

had already paid. The two must be coupled and taken together. 
But neither the plaintiff nor the court accepted his offer, and therefore 
there was no binding election. I t  would indeed be hard measure to hold 
him estopped by a rejected offer. 

The verdict of the jury in its essential features is not unlike that in 
Puffer v. Lucm,  and the same relief should be awarded in this as was 
awarded in that case. There is this difference between the cases, which 
is in favor of the defendant, that in Puffer v. Lucas the plaintiff sued 
for the possession of the property, treating the contract as a lease, while 
in this case the plaintiff asks for a foreclosure, treating the contract as 
a mortgage. We are, therefore, giving him precisely 'the relief he has 
demanded and according to his own construction of the contract, as will 
appear from the allegations and prayer of his complaint. 

We find, in considering this case and the authorities bearing upon it, 
that Foreman v. Drake, 98 N.  C., 311, has been overruled, so far as it 
is in conflict with the cases we have cited. Wilcox v. Cherry, 123 N.  C., 
79 ; Thomas v. Cooksey, 130 N .  C., 148. I n  connection with the citation 
of that case, i t  may be well to add that we do not mean to imply by 
what we have said that parties, when acting in good faith, cannot make 
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a valid lease with an option reserved by the lessee to purchase. Wilcox 
v. Cherry, supra. The form of the contract must not, though, be used 
merely as a cloak or cover to conceal the real nature of the transaction, 
which will always be determined by the court according to the intent of 
the parties, to be gathered from their language or from what they really 
meant. 

The jury have found that there has been "no damage to the property 
by detention or deterioration"-that is, that there has been none for 
which the defendant is liable. Apart from this finding, there is 
no material fact found by the jury which is not admitted in  the (287) 
pleadings. The admitted facts of a case are, of course, not issu- 
able. The value of the property at  the time of the seizure by the sheriff, 
in  the view we take of the case, becomes immaterial. The eighth issue 
embodied a question of law, or rather a conclusion of law, from the ad- 
mitted facts. The verdict does not, therefore, stand in the way of the 
relief to be administered, but may be considered with the facts admitted. 

Our conclusion is that the property be sold by order of the court be- 
low, and out of the proceeds there be paid the costs and expenses and 
the balance of the debt due by the defendant-that is, the purchase 
money specified in the contracts ($605), less the payments thereon. . The 
surplus will be paid to the defendant. I f  there is any deficiency, judg- 
ment will be entered against the defendant for it. Pufer v. Lucas, 
supra. Whatever damage the plaintiff may have suffered froni the de- 
tention or deterioration of the property since the time to which the ver- 
dict relates, and for which the defendant is liable, may be recovered by 
him upon the bond given by the defendant. The plaintiff may have 
process issued to put him in possession of the property, if he desires it 
and thinks i t  will avail him anything, as he is entitled to the posses'sion 
whether the contracts are conditional sales or mortgages, the term of 
credit having expired. Xoore v. Hurt, 124 N. C., 27 ; IIinson v. Smith, 
118 N. C., 503; K i s y  v. Blantom, 123 N. C., 400. But whether he or 
the defendant has the possession, the property must be delivered, on 
demand, to the commissioner appointed by the court to sell it. 

Let the judgment of the Superior Court be modified so as to conform 
to this opinion. The plaintiff will pay the costs of this Court. 

Error. 

Cited: Whitlock v. Lumber Co., 145 N .  C., 124, 127; Hauser v. Mor- 
rison, 146 N .  C., 252; Hicks v. King, 150 N.  C., 371; Piano Co. v. Ken- 
nedy, 152 N .  C., 200; Lancaster v. Inswance Co., 153 N.  C., 291. 
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(288) 
J. H. ALLEN ET AL. v. DURHAM TRACTION COMPANY. 

I (Filed 9 April, 1907.) 

1. T r i a l  Judge-Findings-Expert-Conclusive Evidence-Weight. 
The findings of the court below, supported by evidence that the witness 

is an expert, is not reviewable, and it is for the jury to decide the weight 
to be given the testimony. 

2. Damages - Evidence - Osteopath-Services Paid for-Statute of Limita-  
tions. 

In an action to recover damages for physical injury, evidence of the 
amount plaintiff paid to an osteopath for services, nursing and attention 
reasonably given and rendered, is competent to be considered by the jury, 
but not conclusive, even if the osteopath could not recover for such serv- 
ices in an action a t  law under Revisal, see, 4502, or if such recovery by 
him were barred by the statute of limitations. 

3. Judge's' Charge - Special Instruction -Conclusions of L a w  Upon Facts 
Found. 

I t  is error in the court below to refuse to give a prayer for special 
instruction, tendered in apt time and supported by evidence bearing upon 
tQe legal effect of the facts, if found by the jury that "plaintiff was guilty 
of contributory negligence"; and a charge modifying the prayer to the 
extent that "the jury will consider the facts as bearing upon the issue of 
contributory negligence" is insufficient. 

Two ACTIONS, by consent consolidated, and tried before Justice, J., 
and a jury, a t  January  Term, 1907, of DURHAM. 

Winston & Bryant and Kitchin & Curlton for plaintiff. 
Manning & Fouslzee and A. L. Brooks for defendant. 

CLARK) C. J. Action for personal injuries sustained by feme plain- 
tiff i n  alighting from a car of the defendant street railway company. 
A separate action was brought by her husband for his  lass and expendi- 
tures caused by such injuries. B y  consent, the two causes of action were 
consolidated and tried together. The defendant's first three exceptions 

are on the ground that  the court permitted Dr .  A. R. Tucker, an 
(289) osteopath, to testify as an  expert i n  regard to the nature of the 

fractures of the bones of the feme plaintiff and to testify as to 
the amount paid him for his sen-ices to her, in considering the quantum 
of damages. The court found upon the evidence that  Dr .  Tucker was 
a n  expert. This conclusion is not reviewable. 9. v. V7ilcox, 132 X. C., 
1131; Geer v. Water Co., 127 N.  C., 355, and cases there cited. The 
court decides as to the ddmissibility of the witness as an  expert; the 
jury decides as to the weight to be given to his testimony. Flynt 2%. 

Rodenhamer, 80 N .  C., 207. The amount paid him for his services is, 
200 



N. C.] S P R I N G  TERM, 1907. 

of course, not binding on the jury, but they can take into consideration 
the reasonable worth of the attention and nursing rendered by him, i n  
passing upon the measure of damages. Even if i t  had been true that 
Dr.  Tucker could not, under Revisal, sec. 4502, have recovered for his 
services to the feme plaintiff in an action at  law, this is not an action 
by him to recover compensation. IIis services were not criminal. 8. v.  
Biggs, 133 N. C., 729. And the plaintiff having paid him for his serv- 
ices, if they were reasonably ,proper attention under the circumstances, 
the jury could take their value into consideration. Laws 1907, ch. 764, 
has incorporated the "North Carolina Society of Osteopaths" as a recog- 
nized branch of healing; but aside from that, if Dr. Tucker's services 
had been availed of to alleviate pain, or i11 nursing, the reasonable 
amount paid for such services was a matter for consideration by the 
jury, for if a bill for medical services, even, were barred by the statute 
of limitations, while its payment could not be enforced at law, yet, if 
paid, i t  would be a proper item for consideration by the jury in assess- 
ing the damages. 

The defendant asked the court to charge as follows: "If the jury 
shall find from the evidence that the feme plaintiff was, at the 
time of her injury, in feeble health, and that she undertook to (290) 
alight from the car while i t  was moving slowly, and in  attempt- 
ing to alight stepped from the car at  right angles to the direction in  
which the car was moving, or with her back in  the direction in which 
the car was moving, and she was thrown to the ground and injured, then 
she was guilty of contributory negligence, and the jury will answer the 
second issue 'Yes.' " The court gave the prayer, modified, however, by 
striking out the concluding part and inserting instead that "the jury 
will consider the facts as bearing on the issue of contributory negli- 
gence." I n  this there was error. There was evidence from which, if 
believed, the jury might have found the state of facts recited in  this 
prayer. There was evidence to the contrary, that the car had stopped. 
But  the defendant had the right to have its phase of the evidence sub- 
mitted to the jury, with the instruction that, if they so found the facts, 
the jury should answer the issue as to contributory negligence "Yes," 
and not merely that those facts would be evidence which the jury could 
consider as bearing upon that issue; for the prayer must be taken in 
connection with the uncontroverted evidence, which was that the con- 
ductor had gone forward to change the switch, that the stopping place 
was beyond the switch, that the conductor had not given any invitation 
to passengers to alight at  that point, which was not a regular stopping 
place (though passengers sometimes got off there), and that he did not 
see the feme plaintiff when attempting to get off. Under these circum- 
stances the prayer should have been given as asked. Calderwoocl v. 
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Sheet R. R., 96 Ala., 318. I n  Sance v. R. R., 94 N. C., 622, notice had 
been given by whistle that the train would stop at  a regular station, and 
the train had come "nearly, almost, to a full stop." Here, there was no 

notice, and it was not the regular stopping place. There was, i t  
(291) is true, contradictory evidence that the car had come to a full 

stop, and that the car started forward again without notice as 
the plaintiff was stepping off. I f  that phase of fact was found by the 
jury, the prayer would not be applicable, but the defendant was entitled 
to an instruction to the jury as to the legal effect of the facts, if found 
as his evidence tended to prove them. There are other exceptions, but 
they may not occur upon another trial and need not be discussed. 

Error. 

A. M. CARPENTER v. B. L. DUKE ET AL. 

(Filed 9 April, 1907.) 

Lands-Note Under Seal-Registration-Purchase Price-Subsequent Mort- 
gage. 

A note under seal, reciting that it was given for the balance of the 
purchase price of certain land, executed and registered, does not attach 
to the legal title a trust for its payment or constitute a lien thereon. A 
judgment on the note, rendered after the execution and registration of a 
second mortgage by the same person to secure a different debt, cannot 
constitute a lien prior to that of the second mortgage. 

COETROVERSY WITHOUT ACTION, submitted to Jmtice, J., at March 
Term, 1907, of DURHAM. 

This is a controversy without action, submitted to the court for de- 
cision upon the following agreed statement of facts : 
' The plaintiff Carpenter, on 27 April, 1906, sold his farm to defendant 

Edwards for $3,500, of which amount said Edwards paid $800 cash and 
executed a deed i n  trust to H. A. Foushee to secure the sum of $2,400. 

For the balance of $300 Edwards executed his bond under seal 
(292) in  the following words and figures, to wit:  

$300. DURHAM, N. C., 27 April, 1906. 
On or before 6 Xovember, 1906, with interest from 1 May, 1906, I 

promise to pay to the order of A. M. Carpenter $300, for balance of 
purchase money of the tract of land this day purchased by me of him, 
containing 95 acres, less 3.58 A. See deed from J. W. Barbee and wife 
in Deed Book 23, page 271, for description of same. 

Witness : J. E.  OWENS. ' C. M. EDWARDS. [SEAL] 
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Said instrument was on 30 April, 1906, probated and recorded in the 
office of the register of deeds of Durham County. The tract of land 
conveyed by Carpenter to Edwards is accurately described in the deed 
recorded in the office of said register of deeds. On 14 June, 1906, said 
Edwards, being indebted to B. L. Duke in  the sum of $1,786.12 executed 
to him a deed in trust for the purpose of securing the payment thereof, 
conveying the same tract of land described in the deed froni Carpenter 
to him. Said deed in  trust was duly recorded in the office of the register 
of deeds of Durham County. Thereafter, the said H. A. Foushee, trus- 
tee, pursuant to the power conferred upon him by the aforesaid deed, 
sold the said land for the sum of $3,250, and, after paying the debt of 
$2,400 secured thereby, has in his hands or to his credit in bank, from 
the proceeds of said sale, $647.03, which he is ready to pay to the par- 
ties who may be adjudged entitled thereto. The whole amount of the 
note of $300 is due and unpaid and no part of the debt to B. L. Duke, 
secured in the deed in trust to him, has been paid. Plaintiff claims that 
he is ent;tled to be paid, out of the amount in the hands of X r .  Foushee, 
the amount due on his note, while defendants, Duke and his trus- 
tee, J. A. Giles, claim said sum by virtue of the deed in trust of (293) 
14 June, 1906. His Honor adjudged that defendant Foushee 
pay the plaintiff the note of $300, with interest, and the balance to 
J. A. Giles, trustee. Defendants Duke and Giles, trustee, appealed. 

Winston &,Bryant for plaintif. 
Giles & Sykes for defendant. 

CONNOR, J., after stating the case: Plaintiff's counsel, in a well con- 
sidered and interesting argument before us, conceded that the equitable 
vendor's lien which prevails in England, unless changed by statute, and 
in several of the States of the Union, does not obtain in this State. 
Womble v. Battle, 38 N. C., 182. He contends, however, that the judg- 
ment rendered by his Honor is correct, ('first, because Duke, so far  as 
this transaction is concerned, stands in the shoes of the vendee Edwards, 
and takes subject to any equity, or other right, of the vendor in the 
land." We concur with the learned counsel that this Court has uni- 
formly held, sinbe the decision of Potts v. Blackwell, 56 N. C., 449, and 
57 N. C., 58, that a grantee in a deed in trust, made to secure an exist- 
ing debt, is a purchaser for a valuable consideration, within the pro- 
visions of 13th and 27th Eliz. (Revisal 1905, secs. 960 and 961)' but 
takes title subject to any equity, or other right, that attaches to the 
property in the hands of the debtor. I t  will be noted that in the opinion 
of Pearson, J., in Potts v. Blackwell, 56 N.  C., 449, the words "or other 
rights" are not found, nor do they appear in the opinions in Xmall n. 
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Small, 74 N .  C., 16;  Day v. Day, 84 N.  C., 408; Brem v. Lockhart, 93 
N.  C., 191, or 9outherland v. Fremont, 107 K. C., 565. These last 
named cases quote the exact language used in Potts w. Blackwell, supra. 

Our attention is directed to the language of Shepherd, J., in 
(294) Wallace v. Cohen, 111 N.  C., 103 (p. 107)) "that such purchaser 

takes the property subject to any equity or other right that 
attached to the same in the hands of the debtor." I t  will be noted that 
i n  the case cited the learned justice was discussing the question upon 
the facts appearing in the record. The plaintiffs, vendors of personal 
property, were asserting the legal right to rescind the sale by reason of 
fraud practiced upon them by the vendee in procuring the property. 
The right to recover the property was not dependent upon the establish- 
ment of any equity, or equitable lien, but upon a well-defined legal right 
to treat the sale as void and sue in a possessory action for the property, 
by the plaintiffs, upon the theory that, by reason of the fraud, no title 
passed. Wiboa v. White, 80 N.  C., 281; Des Farges v. Pugh, 93 N. C., 
35. I n  view of the facts before him, the learned and accurate justice 
correctly used the words "equity or other right." See, also, Walton v. 
Dacis, 114 N.'C., 104. I n  Brem v. Lockhart, supra, the controversy 
was between the vendor in  an unregistered, conditional sale, and the 
assignee. I n  neither of these cases was there an assertion of any 
"equity," as that term is understood in  equity jurisprudence. We do 
not perceive, however, that the plaintiff takes any benefit from enlarging 
the scope of the language used in  Potts v. Blackwell, supra. Whether 
the vendor asserts an equity or right, such equity or right, to avail him 
as against the trustee or creditor secured, must "attach to the property 
i n  the hands of the debtor." I t  must be a right, either legal or equita- 
ble, to subject the property, as distinguished from a mere right in per- 
sonam to reach the property through the process of a judgment and 
execution. 

I n  the view which we take of the record, the plaintiff has no equity 
in, or other right to, the land. Assuming, as contended by coun- 

(296) sel, that judgment be rendered in this controversy against Ed- 
wards on the note, we fail to see how he would have any other 

remedy than a right to enforce a judgment lien then attaching to the 
fund which, for this purpose, stands in the place of the land. Of course, 
such lien would be subject to the right which Duke acquired by the 
trust deed, because, as said by Ashe, J., in Dail v. Freeman, 92 N .  C., 
356, "a judgment lien on land constitutes no property or right in the 
land itself. A judgment creditor has no jus in re nor jus ad rem in the 
defendant's land, but a mere right to make his general lien effectual by 
following up the steps of the law, and consummating his judgment by 

204 



N. C.] SPRING TERM, 1907. 

an execution and sale of the land." We do not, therefore, perceive how, 
for the purpose of disposing of this controversy, rendering a judgment 
herein against Edwards on the note would avail the plaintiff. Counsel 
cite Blezins 21. Barker, 75 N. C., 436, as sustaining his contentidn. 
There the note given for the purchase money contained the words: 
"The land I have sold to W. E. Senter is bound for this note." The 
Court said that if the note had been registered "at the same time with 
and as a part of the deed," such a construction might have been given 
to the whole transaction. That is, that the words used in the note would 
have been construed as an agreement to attach to the legal title a trust 
for the payment of the note which, between the parties, would have 
been effectuated in  equity by treating the deed and the note as one 
paper, thereby giving effect to the intention of the parties, and that, as 
against a purchaser at execution sale, as in that case, or the grantee in  
a trust deed, would be binding as an equity attaching to the legal title. 
This, when registered, would have been equally effective against any 
purchaser for value, upon the familiar principle that he who takes with 
notice of an equity takes subject to such equity. While the 
courts, to effectuate the intention of the parties and protect (296) 
rights, have given a liberal construction to language indicating 
an intention to make property security for the payment of the purchase 
money, sometimes called equitable mortgages, we find no case in which 
the mere recital of the fact that the consideration of the note was the 
purchase money of the property is given such effect. A. & E., 123. 
To give the language used here such effect would be to do violence to the 
evident intention of the parties, because the vendee, at  the time of his 

' 

purchase, executed a mortgage or trust deed to Mr. Foushee for $2,400 
of the deferred payment of the purchase money, and, manifestly, for 
some reason not appearing, the vendor was willing to take chances on 
the balance of $300. The evident purpose of reciting the consideration 
was to fix the fact that the vendee was not entitled to claim a homestead 
as against the note: Const., Art. X ;  Revisal, sec. 468. 

We conclude, therefore, that the plaintiff has no equity in, or right to, 
the land which can be asserted, either against the vendee Edwards or his 
grantee Duke or his assignee Giles. The interesting discussion, there- 
fore, of plaintiff's counsel in regard to conflicting equities and their 
priorities, growing out of the fact that Edwards transferred to Duke 
only an equitable title, the legal title being in Foushee, cannot avail the 
plaintiff, because he has no equities or rights to be adjusted. Xuch of 
the learning in  this branch of equity jurisprudence has become of little 
practical value because of our registration laws. A mortgage of an 
equitable interest, right or title, when'recorded, is entitled to the same 
priority as a legal title. 
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I n  the view which we have taken of the case, the registration of thc 
note did not affect the rights of the parties. There was no contract to 

convey land entitled to registration. Judges have frequently ex- 
( i97 )  pressed a regret that  the vendor of land who has, under a mis- 

apprehension of his rights, been unable to collect the purchase 
money, especially when creditors, whose debts preexisted the acquisition 
of the title by the debtor, have taken precedence; but, as said by Ruftim, 
C. J., in  Womble v. Battle, supra, the doctrine of the vendor's lien was 
unsuited to conditions i n  this State and produced much litigation and 
uncertainty. A sound public policy, adopted by the Legislature and 
enforced by the courts, demands that, for certainty of title and easy 
alienation of property, secret trusts, obscure equities, and uncertain liens 
shall not prevail against titles acquired by deeds and perfected by public 
registration. 

F o r  the reasons set forth, we hold that  there is error i n  the judgment. 
The defendant Duke is  entitled to the amount in  the hands of Foushee, 
trustee, less the cost of this controversy, which he will pay out of the 
fund. 

Reversed. 

Cited: Sykes v. Everett, 167 N. C., 607. 

LELIA R. DAVIS v. JOHN W. SMITH. 

(Filed 9 April, 1907.) 

1. Overflow Water  f rom Higher Building-Damage-Better Construction. 
In an action for damages occasioned plaintiff by water falling from 

defendant's wall upon her, roof, it  is incompetent to show that had plain- 
tiff's building been better constructed the damages would have been les- 
sened. 

2. Same-Proper Judgment. 
A judgment containing a mandate that the defendant shall "provide 

sufficient gutters or pipes or drains for his large wall adjoining plaintiff's, 
to prevent the water falling from the roof thereof from flowing against 
plaintiff's building and lot," is proper if it  is an appropriate relief and in 
accordance with the allegations, and the verdict of the jury, though not 
named in the relief prayed for in the complaint. 

(298) CIVIL ACTION, tried before Moore, J., and a jury, a t  October 
Term, 1906, of D U R H A ~  

Manning d2 Foushee for plaintif. 
Giles d2 Xykes for defendant. 

CLARK, J. The questions which were presented on the former ap- 
peal, 141 N. C., 108, need not again be considered. There was evidence 
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i n  support of the plaintiff's contentions, and the rulings and instructions 
of the trial court conformed to what was said by us on the former hear- 
ing. The plaintiff is not complaining of the diversion of surface water, 
and his Honor confined the jury to the damage done the plaintiff's wall 
by water falling from the defendant's roof. Davis v. Power Co., 171 
N. Y., 336; 89 Am. St., 817. I f  the defendant caused or permitted this, 
i t  was not competent to show that  if the plaintiff's building had been 
better constructed the damage would have been lessened. Fitzpatrick v. 
Wellor (Mass.), 48 L. R. A. 278; Gould v. McKenna, 86 P a .  St., 297; 
27 Am. St., 705. The other exceptions of the defendant do not require 
discussion. 

The  judgment contains, besides the adjudication for the recovery of the 
damages assessed, a mandate that  the defendant shall "provide sufficient 
gutters or pipes or drains for his large building on his said lot, adjoin- 
ing  the plaintiff's, to prevent the water falling from the roof thereof 
f rom flowing against the plaintiff's building and lot." This was a 
proper order upon the allegations and issues found, and was prayed for 
i n  the complaint. I f  i t  had not been specifically prayed for, the judg- 
ment should contain any appropriate relief justified by the allegations 
of the complaint, and the verdict. Williams v. Commissioners, 132 
N. C., 301; Reade v. Street, 122 N .  C., 302, and cases cited. 

1 PER CURIAM. N o  error. 

(299) 

CAUSEY JARRETT v. HIGH POINT TRUKK AND BAG COMPANY. 

~ (Filed 9 April, 1907.) 

1. Jury-Verdict-Set Aside Upon One Issue-Appeal-Premature-Deciding 
Case Upon Request-No Precedent. 

Upon excepting to and appealing from the order of the court below, 
setting aside the verdict of the jury upon one issue and awarding a new 
trial upon that alone, no judgment signed, the appeal is premature; but 
in this case, both parties having requested the Supreme Court to con- 
sider the cause, an opinion was given without permitting i t  to become a 
precedent. 

2. Judge's Charge-One Phase-Error-Contentions of Each Party. 
As a general rule, a party without a proper prayer for special instruc- 

tion cannot sustain an exception to the omission of the judge below to 
charge the jury in a particular way; when the judge assumes to charge, 
and correctly charges the law upon one phase of the evidence, the charge 
is incomplete unless embracing the law as applicable to the respective con- 
tentions of each party, and such is, in itself, reversible error. 
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3. Issues-New Tr ia l  on One Issue-Caution to Superior Court Judges. 
The judges of the Superior Court are cautioned that, in awarding a 

new trial upon one issue alone, it should clearly appear that the matter 
involved is entirely distinct and separable from the matters involved in 
the other issues, can be had without danger of complication, and that no 
possible injustice can be done either party. 

ACTION to recover for personal injuries, alleged to have been caused 
by negligence of defendant, tried before Jzutice, J., a t  January Term, 
1907, of GUILFORD. 

The court submitted these issues: 
1. Was the plaintiff injured by the negligence of the defendant, as 

alleged in the complaint ? Answer : Yes. 
2. Did the plaintiff, by his own negligence, contribute to the injury 

complained of, as alleged in the answer ? Answer : No. 
3. What damage, if any, is the plaintiff entitled to recover? Answer: 

$1,600. 
(300) Upon the rendition of the verdict, upon motion of plaintiff, 

the court set aside the verdict on the third issue and awarded a 
new trial as to that issue only. The defendant excepted to such order, 
as well as to numerous rulings on the first and second issues, and ap- 
pealed to this Court. 

E. J. Justice, W .  P. Bynum, Jr., and G. S.  Perguson, Jr., for plaintiff. 
King & Kimball for defendant. 

BROWN, J. NO final judgment having been rendered i n  this case, we 
might well dismiss the appeal as premature, but in  our discretion, and 
at  the solicitation of both parties, we have thought best to consider the 
cause, but without permitting i t  to become an established precedent. 

1. I t  appears from the evidence that at  the time of the injury the 
plaintiff was about 14 years of age and employed by the defendant in 
connection with its manufactory at High Point, N. C. On 21 Septem- 
ber, 1904, the plaintiff contends that he was directed to work at  a rip- 
saw, without any previous instruction or experience, and that in repair- 
ing a belt of a pulley his arni was caught in the machinery and he was 
seriously injured. Upon the second issue the court instructed the jury: 
"If you find that the plaintiff was commanded by the defendant to do 
what he was doing at  the time he was hurt, and showed no greater lack 
of caution, prudence, foresight, and realization of his danger than an 
ordinary boy of his age would ordinarily show under like circumstances, 
but acted with the degree of caution that boys of his age ordinarily show 
under such circumstances, then he would not be guilty of contributory 
negligence; then you will answer the second issue 'No.' " The defendant 
contends that his Honor erred in failing to state in  behalf of the defend- 
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ant the converse of that proposition, to wit:  That even if the (301) 
plaintiff were ordered by the defendant to go into the basement 
to participate i n  the lacing of a belt, nevertheless, if on account of 
the failure to exercise that degree of care and prudence ordinarily ex- 
ercised under similar circumstances by one of his years and discretion, 
and if on account of this failure on the part of the plaintiff he exposed 
himself in  an unguarded moment to contact with the revolving ma- 
chinery, and such failure resulted proximately in contributing to bring- 
ing about his injury, that then the jury should answer the second issue 
"Yes." We think the exception to the charge for such omission is well 
taken. Having told the jury how the law required them to answer the 
second issue upon a given state of facts, if found for plaintiff, the judge 
should have also instructed them, without any prayer for instruction, 
how to answer such issue if they should find such facts to be as con- 
tended by the defendant. We assume this was an inadvertence on the 
part of the able and careful judge who tried the cause, but that it is an 
error has been repeatedly held by this Court. Although i t  be not error 
generally to refrain from giving instructions unless asked to do so, yet 
care must be taken when the judge thinks proper to instruct the jury 
upon a phase of the evidence and to expound the law in relation thereto, 
not only to state i t  correctly, but to state the law as applicable to the 
respective contentions of each party upon such phase of the evidence. 
S. v. Austin, 79 N .  C., 626; Burton v. R. R., 84 N. C., 197; Bynum v. 
Bynum, 33 X. C., 636; S. v. Wolf, 122 N. C., 1081. Having undertaken . 
to tell the jury how they should answer that issue if they found such 
facts according to plaintiff's contention, i t  was manifestly incumbent 
upon the court to state the defendant's contentions in respect to such 
phase of the evidence and to instruct the jury how to answer the issue 
should they sustain such contention. 

I t  is unnecessary to consider the other exceptions, as we award a new 
trial upon all the issues. 

The defendant excepted to the ruling of his Honor in direct- (302) 
ing, at  the instance of the plaintiff, that a new trial be had on 
the third issue, as to damages. I t  must be confessed that the defendant 
has advanced some very strong reasons tending to show that such prac- 
tice upon the part of the Superior Court judges is calculated sometimes, 
especially, in this class of cases, to work great injustice to one and some- 
times to both parties, and the defendant has earnestly contended that 
such practice should not be allowed, and that we should not follow Ben- 
ton v. Collim, 125 N. C., 83, and similar cases, so far  as they authorize 
such practice in  the Superior Courts. As we have awarded a new trial 
generally, i t  is not necessary now to determine that question, and we 
will leave i t  open for future consideration, should i t  be presented again. 
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We will, however, caution the judges of the Superior Courts i n  respect 
to  such practice, and invite their attention to what is said in  Benton v. 
Collins, at page 91: '(Before such partial new trials, however, are 
granted, i t  should clearly appear that  the matter involved is entirely 
distinct and separable from the matters involved in  the other issues, and 
that  tke new trial can be had without danger of complications with other 
matters"; and we will add, that  before such partial new trial is ordered 
i t  should clearly appear that  no possible injustice can be done to either. 
party. I n  cases of this character we do not know that  the practice is 
generally to be commended. I n  the case a t  bar. an  examination of all 
the evidence relating to the in jury  and its cause and the conduct of the 
plaintiff, as well as of defendant's agents, might show that  i t  is  so inter- 
woven with that  relating to damage that to fair ly ascertain what is  a 
just compensation the plaintiff should receive, if he is entitled to recover 
a t  all, can best be determined by trying the whole case before one judge 
and one jury instead of ('splitting i t  between different judges and 
different juries. 

New trial. 

Cited: Billings v. Observer, 150 N .  C., 543; Penny v. R. R., 153 
N. C., 305; Jones v. Irtsurance Co., ib., 392; Gregg v. Wilmington, 155 
N.  C., 30;  Ward! v. R. R., 161 N. C., 185. 

(303) 
TOWX O F  LUMBERTON v. JOHN NUVEEN & CO. 

(Filed 9 April, 1907.) 

1. Towns-Bond Issues-Certain Interest Rate-Commissioners-Discretion. 
An issue of bonds by a town in pursuance of a private act, 1905, chapter 

334, authorizing the issue, "to bear interest a t  a rate not exceeding 6 per 
cent per annum," is valid as to the certainty of the interest rate when, 
under the act itself and under the notice of sale, the town commissioners 
were vested with full power to fix the rate of interest, not exceeding the 
rate aforesaid, and the records show that the rate was fixed a t  5% per 
cent, in the discretion of the commissioners. 

2. Same-Maturity. 
When it appears from the act under which the bonds are issued. and 

the notice of sale sent in pursuance thereof, that the date of the maturity 
of the bonds to be issued by the town was to be fixed by the town com- 
missioners not longer than thirty years, and redeemable a t  the option of 
the town a t  the end of twenty years, a discretion is given to the commis- 
sioners to fix the date of maturity, subject to the limit of thirty years. 
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3. Towns-Bond Issue-Provision for Interest and Sinking Fund-Tax Rate 
-Limitation-Special Tax-Validity. 

When it appears that the tax rate of a town has not reached the limita- 
tion contained in the provision of the act under which the bonds are 
issued, and, subject to such limitation, the commissioners shall levy a 
special tax sufficient to provide for the interest and a sinking fund, and 
that, if the tax Ievied during anx one year should prove insufficient, an 
additional tax shall be levied, the issue will not be held invalid for a fail- 
ure to provide for payment of interest and for a sinking fund. 

4. Towns-Bond Issue-One or T w o  Boxes-Commissioners-Discretion. 
When it appears that the provisions relating to the issuance of bonds by 

a town for the purposes of waterworks and sewerage "may be voted on in 
separate boxes," and qualifying words, "but in such case," immediately 
follow, indicating that the proposition could be voted on in one box, mak- 
ing certain requirements as to ballots in the event of two boxes, it  is left 
to the discretion of the commissioners as to whether one or two boxes 
shall be used. 

5. Towns-Bond Issue-Act-Purchasers Bound wi th  Notice. 
Purchasers of bonds issued under the provisions of a legislative act ark 

fixed with knowledge of its terms and conditions. 

CONTROVERSY without action, heard by Webb, J., at  April (304) 
Term, 1907, of ROBESON. From judgment rendered the defend- 
ant  appealed. 

McIntyre & Lawrence for plaintiff. 
McLean, McLean & McCormick for defendant. 

BROWN, J. This proceeding is  brought to determine the legality of 
a n  issue of bonds to the amount of $25,000, issued by the town of Lum- 
berton, N. C., and which the defendants contracted to purchase. The  
defendants contest the validity of the bond issue upon the following 
grounds, as appears from briefs of counsel for  both parties to the con- 
troversy : 

1. F o r  that  the petition and notice of election do not set forth with 
certainty the rate of interest nor the time of maturity, as is provided 
by sections 1 and 2 of chapter 334, Private Laws of 1905, under which 
the bonds have been issued. 

2. For  that  the rate of tax to be levied and collected to pay interest and 
to  provide a sinking fund for the redemption of the bonds a t  maturity, 
as  set forth in  the petition and notice of election, and as levied by the 
board of commissioners of the town, is  insufficient, not enough funds 
being provided wherewith to pay interest and principal a t  maturity. 

3. Fo r  that  waterworks and sewerage are two distinct and separate 
objects, and bonds for the extension of waterworks and sewerage could 
not be voted upon on one form of ballot and in  one ballot-box, as was 
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done, where the act provides that each object must be voted for sepa- 
rately upon different ballots and in different boxes. 

As to the first objection, we find that the notice required by the act 
of 1905, referred to, contains these words: "The said bonds, if issued, 
to bear interest at  a rate not exceeding 6 per cent per annum, payable 

annually." A majority of the qualified voters, under the terms of 
(305) said act, enacted in strict conformity to the Constitution, author- 

ized the issue of the bonds upon a 6 per cent interest basis. The 
commissioners are vested with full power to fix the rate of interest, pro- 
vided i t  does not exceed 6 per cent. This is not only true under the 
terms of the notice, but section 1 of the act expressly confers such discre- 
tion. The record shows that the bonds are to bear interest at  5% per 
cent. 

As to the time of maturity, both the notice and the act authorize the 
issue of bonds maturing at a date not longer than thirty years, and 
redeemable at  the option of the town at the end of twenty years. The 
language of section 1 of the act gives to the commissioners a discretion 
as to the time of payment, subject to the thirty-year limit. B a n k  v. 
A y e r ,  24 Ind. App., 212; Catron v. County ,  106 Mo., 659; Baker  v. 
Seat t le ,  2 Wash., 576; T ~ i r p i n  v. County,  105 Ry., 226; Cullen v. W a t e r  
Co., 113 Cal., 503; Manufacturing Co. v. Elizabeth,  42 N. J .  Law, 249. 

I t  is contended that the rate of taxation levied by the plaintiff's com- 
missioners in  their order will be insufficient to pay the annaal interest 
and to provide a sinking fund. This cannot invalidate the legality of 
the bond issue. The act provides that the commissioners shall levy a 
special tax sufficient to provide for the interest and sinking fund, and, 
if the tax levied during any one year should prove to be insufficient, they 
can be compelled to levy an additional tax, subject, of course, to the 
limitations contained in the moviso to section 4 of the act. The defend- 
ants are, of course, held to iave had knowledge of the terms of the act 
when they contracted to purchase bonds issued under its authority. I t  
appears that the rate levied is not up to the limit yet, and we are led 
to believe that there is a probability that in the future i t  may be safely 
lowered, judging from the glowing terms in  which the learned counsel 

for the plaintiff, in their brief, refer to their prosperous town, 
(306) viz. : "The Court will take judicial notice of the fact that oily 

towns and cities are growing rapidly-especially the town of 
Lumberton, that great center of trade and industry." We cannot take 
judicial notice that Lumberton is "that great center of trade and in- 
dustry," to the extent of basing our judgment as to the sufficiency of the 
tax levy upon what the future may hold in store for its thrifty popu- 
lation. What we do hold is that, if it is insufficient, the holder can 
compel an increased levy within the terms and limitations of the act. 
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I t  is also contended that the propositions relating to waterworks and 
sewerage should have been voted on in separate boxes, in order to com- 
ply with the terms of the act. We do not deem i t  necessary to determine 
the question, so elaborately' presented in the briefs, as to whether water- 
works and sewerage are one and the same thing, as understood in  the 
town of Lumberton, or are two distinct objects and kinds of municipal 
improvement. 

w e  hold that the language of the act is not mandatory, and whether 
one or two boxes were used is immaterial so far as i t  affects the validity 
of the bonds, The words "may be voted on in separate boxes" are shown 
by the context to leave the manner of voting to the sound discretion of 
the commissioners. The qualifying words, "but in  such case," imme- 
diately following, indicate plainly that the propositions could be voted 
on in one box; but, in  case two boxes were used, certain requirements 
are made as to ballots. I n  fact, the whole of section 2 plainly imports 
that i t  was within the discretion of the commissioners to provide only 
one box for the vote upon water and sewerage. 

Upon a review of the whole record, we are of opinion that the bonds 
constitute a valid obligation of the town of Lumberton, and that, under - 
the terms of their contract, the defendants are compellable to accept an:l 
pay for the same. 

The judgment of the Superior Court is 
Affirmed. 

Cited: flmith I ; .  Relhaven, 150 N.  C., 158; Hotel Co. I . .  Red Springs, 
157 N .  C., 140; Wimston u. Bank, 158 N. C., 620; Gastonia v. Bank, 165 
N. C., 512. 

(Filed 9 April, 1907.) 

1. Pleading-Answer-Issues Sufficient. 
While the material matter of fact, alleged on one side and denied 0% 

the other, applying as well to such as are raised by the answer and not 
alleged in the complaint, should be submitted to the jury as issues, yet 
when each party had the opportunity to offer evidence bearing upon every 
phase of the controversy under the issues submitted, it is not reversible 
error for the trial judge t o  refuse to submit an issue tendered upon a 
particular phase. 

2. Contract-Notice-Warranty-Repudiation-Reasonable T ime.  
While a defendant must comply with the warranty under his contract 

to notify plaintiff of defects in jewelry and give him an opportunity to 
remedy them before he can repudiate the entire contract, and while, under 
said contract, all right of claim that goods were not up to sample, or in 
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accordance with order, was deemed as waived unless such claim was sent 
by registered mail within two days of receipt of goods; when the de- 
fects are latent and not readily discoverable by inspection, the buyer's 
right of inspection includes a reasonable time, to be determined by the 
jury under the evidence, and registered mail notification is not essential 
when it appears that written notification was given and received by plain- 
tiff without avail. 

Contract-Sample-lmplied-Warranty-Bulk-Vitiation-Fraud. 
In sales by sample there is an implied warranty that the bulk shall be 

of equal quality to the sample, or a t  least merchantable; therefore, in an 
action to rescind a contract for fraud, evidence is sufficient to sustain an 
affirmative finding of the jury whizh tends to show that the plaintiff was 
the manufacturer of the jewelry, the subject of the contract; that it had 
been sold by sample, apparently all right and up to sample when received, 
and its appearance was calculated to deceive; that in reality it was cheap 
and worthless as jewelry, and the plaintiff was seasonably notified with- 
out avail. 

ACTION, heard by Justice, J., and a jury, a t  October Term, 1906, of 
SCOTLAND. 

This action was commenced before a justice of the peace to recover 
on an account $160 for goods sold and delivered. The following issues 

were submitted : 
i303) 1. Was the contract set out i n  the complaint obtained from 

defendants by the false and fraudulent representation of plain- 
t i ff? Answer: Yes. 

2. Wha t  was the value of the goods sold and delivered by plaintiff to 
defendants ? Answer : Soth ing  over freight. 

3. Did defendants notify plaintiff of defects i n  the goods and give 
him opportunity to remedy any defects ? Answer : Yes. 

4. What amount, if any, is plaintiff entitled to recover of defendants? 
Answer : Nothing. 

From a judgment that  plaintiff take nothing by this writ, plaintiff 
appealed. 

XcLean,, XcLean $ McCorm,ick for plaintif. 
Maxey L. John, for  defendant. 

BROWN, J. I. The plaintiff tendered the following issue: "What is  
the amount due under the contract?" and excepted to the issues sub- 
mitted. We think the issues passed upon by the jury are entirely re- 
sponsive to the allegations of the pleadings, and that  under them each 
party had the opportunity to offer evidence bearing upon every phase 
of the controversy. Those material matters which are alleged on the 
one side and denied on the other should be submitted in the form of 
issues to the jury, and this applies to new matter alleged in  the answer 
and not mentioned in  the complaint. Shuw v. McNeill, 95 N. C., 535 ; 
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Owen v .  Phelps, 95 N. C., 286. An examination of the answer dis- 
closes that theAmattcrs embodied in the issues submitted are all pleaded 
with particularity in  the answer of the defendants. 

2. It is contended that the defendants did not comply with the stipu- 
lations of the written contract under which they purchased. A con- 
tract almost identical in its terms with the one sued on here was before 
the Court in Main v. Grifin-Rynwrn Co., 141 N. C., 43, in which 
i t  was held that the defendants must comply with the warranty (309) 
and exchange plan, and that plaintiff was entitled to notice of 
alleged defects and an opportunity to remedy them before the defend- 
ants could repudiate the entire contract. I n  reference to the provisions 
of said contract, this Court said: "According to the terms of this obli- 
gation, the plaintiff was entitled to notice of any alleged defect in thc 
goods as to the quality, and to be given an opportunity to rcn~edy any 
deficiency before defendants could repudiate the entire contract." The 
facts of that case were materially diffcrent from this. I t  appeared there 
that the defendant received the goods promptly and madc no cornplaint, 
the Court saying in reference thereto : "But defendants' own evidence 
shows that no complaint whatever of any defects in the jewelry was ever 
made by defendant from the date of the receipt of i t  to the tirne of the 
trial. On the contrary, on 16 June, 1902, defendant notified plaintiff 
that 'Goods just received and found all 0. K.'" I n  respect to these de- 
fendants' conduct after receipt of the jewelry, J. T. Field testified as 
follows: "We sold some of it, and i t  was brought back in  a short time, 
Frassy-no gold about it. We took i t  back and refunded the money. 
As soon as we found out what i t  was, we notified them that i t  was 
worthless, and asked them to take i t  back. They refused to take it back. 
I t  was not worth anything; I would not have it. To scll this stuff would 
ruin a man's business." 

I t  is true that the contract contains a provision that all right to make 
claim that goods are not like sample, or not according to order, are 
waived unless such claim is sent by registered mail within two days of 
reccipt of goods; and i t  is likewise true that there is no evidence that 
the defendants made claim within two days after receipt of the goods. 
The courts have very generally recognized the right of parties to a eon- 
tract for the purchase and future delivery of merchandise to con- 
tract in reference to the time and place of inspection, and such (310) 
stipulation is generally enforced. I t  is probable that a limit of 
two days for inspection would be held reasonable where the defects are 
of a character that may be disclosed by an ordinary inspection, but 
where, as in this case, the defects are claimed to be latent, and such as 
are not readily discoverable by inspection, no such limitation will pro- 
tect the seller. Under such circumstances the buyer's right of inspec- 
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tion includes a reasonable time within which to ascertain the quality of 
his purchase. What is a reasonable time here is a question of fact de- 
pendent upon the circumstances of each case and to be determined by 
the jury. 2 Mechem on Sales, secs. 1377-1381, and cases cited. We are 
of opinion that, if the evidence is to be believed, the defendants acted 
with due diligence in making inspection and notifying plaintiff. It 
does not appear whether they did so by registered letter, but that is 
immaterial here, as i t  appears in  evidence that plaintiff received defend- 
ants' communication and refused to take the goods back or remedy the 
trouble. 

3. I t  is contended that there is no evidence sufficient to warrant the 
finding upon the first issue, that the contract was obtained by the false 
and fraudulent representation of plaintiff. There is evidence tending 
to prove that the goods were apparently all right and up to sample, and 
that their appearance was such as was calculated to deceive. One wit- 
ness testified that the goods were "cheap made-up stuff for fake pur- 
poses, and worth nothing as jewelry." I t  may be that there is no evi- 
dence that the contract was secured by false representation by plaintiff's 
agent, or that he was inspired by a fraudulent purpose when he obtained 
the execution of the contract. We are willing to admit that there is no 

evidence of such antecedent fraudulent purpose at  the time the 
. (311) contract was signed, and that plaintiff's agent purposed that the 

order should be filled in good faith. Yet the jury have found 
that the goods were worth nothing; that plaintiff was duly notified, and 
refused to remedy the defects. Such findings in response to the second 
and third issues are amply sufficient to support the judgment of the 
court. The goods were purchased by sample, and the findings,of the 
jury establish the fact that the goods when delivered not only did not 
come up to sample, but were unmerchantable and worthless, and that 
plaintiff refused to remedy the defects. 

I n  all sales by sample there is an implied warranty that the bulk shall 
be of equal quality to the sample. Benjamin on Sales, 683. I t  is also 
held that where goods are sold without an opportunity for inspection, 
there is also an implied warranty that they shall be at  least "merchant- 
ablen-not that they are of the first quality, or even of the second, but 
that they are not so inferior as to be unsalable among dealers in the 
article. This is especially true where, as in this case, the vendor is the 
manufacturer of the articles sold. Benjamin on Sales, 656, and cases 
cited. "If a man sells an article," says Best, C. J., in  Jones v. Bright, 
5 Bing., 544, "he thereby warrants that i t  is merchantable; that is, that 
it is fit for some purpose. I f  he sells i t  for a particular purpose, he 
thereby warrants i t  to be fit for that purpose." Lord Ellenborough said 
in Gardiner v. Gray, 4 Camp., 144: "Under such circumstances the 
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purchaser had a right to expect a salable article, answering the descrip- 
tion i n  the contract. Without any particular warranty, this is  a n  im- 
plied term in  every such contract." I n  McClung v. Kelly, 21  Iowa, it 
i s  said:  "The contract always carries with it a n  obIigation tha t  the 
article shall be merchantable; a t  least not to have any remarkable de- 
fect." I n  Manufacturing Co. v. Allen, 53 N. Y., 518, it is  said:  "A 
contract to manufacture and deliver an  article a t  a future day 
carries with i t  a n  obligation that  the article shaIl be merchant- (312) 
able." See, also, Rogers v. Xiles, 11 Ohio St., 55. 

Upon the finding3 of the jury in  response to the second and third 
issues, we have no hesitation in  holding that  under such conditions the 
right of defendants to rescind the contract and. to lawfully refuse pay- 
ment is  undeniable. 24 A. & E., 1161. 

W e  have examined the exceptions in  the record, and find 
N o  error. 

Cited: Aden z;. Dozcb, 146 N. C., 13 ;  Manufacturing Co. v. Lumber 
Go., I59 N.  C., 511; Medicine Co. v. Davenport, 163 N. C., 297; Hodges 
z;. Wilson, 165 N. C., 328; Ashford c. flhrader, 167 N. C., 49 ; OCtman 
v. Williams, ib., 314; Grocery Co. v. Verrzoy, ib., 438; Trick v. Boles, 
168 N. C., 657. 

(Filed 9 April, 1907.) 

County Commissioners-Cartway-Private Act-"Sufficient Reasons7'-Jury. 
When under a private act providing that the commissioners shall order 

a cartway to be laid out over the lands of another by a jury of view, upon 
"sufficient reason" shown, a petition is made to the commissioners to lag 
out a cartway over the defendants' lands, it  is error in the court below to 
sustain a demurrer to the complaint alleging that the petitioners have a 
way of reaching the road in question by going a "long distance" and a 
"roundabout way," not so convenient to them as the cartway they seek 

. 

to have established; that the outlet they were then using was not theirs 
of right, was held by a precarious tenure, was very bad and rough and 
increased the distance of traveI by two and a half or three miles; the 
question of "sufficient reason" being one for the jury under proper instruc- 
tions from the court, and the reasons assigned not being per se insutEcient. 

ACTIOK, heard upon demurrer by Justice, J., a t  J anua ry  Term, 1907, 
of DURHAM. 

Winston & Bryant for plaintiffs. 
Guthrie & Guthrie for defandhnts. 
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(313) WALKER, J. When this case was here before, we held that the 
defendants had the right of appeal, and consequently the right 

to a trial de novo in the Superior Court, 141 N. C., 101. The case was 
called for trial at  the last term in  the court below and the defendants 
demurred ore tenus to the petition for the cartway, upon the ground 
that the petitioners were not entitled to the relief demanded, "as it is  
alleged in their petition that they already have a way of reaching the 
Chapel Hill Road by going a (longer distance7 and a roundabout way, 
not so convenient to them as the cartway they seek to establish, but, 
nevertheless, a way out to Durham without having a cartway laid out 
upon the lands of the defendants." The court sustained the demurrer, 
and the plaintiffs appealed. The act of 1901, ch. 729, sec. 13, under 
which this proceeding was brought, provides that any party desiring a 
cartway from his premises over the lands of his neighbor, and leading 
to a public road, may file his petition before the county commissioners 
as therein directed, and, after due notice to those interested, the board 
shall hear the matter, and, "if sufficient reasons be shown," shall order 
the cartway to be laid out by a jury of view. Provision is then made 
for the protection of the lands over which the cartway runs by the 
erection of gates and bars across the same. I t  is further alleged by the 
plaintiffs in the petition that the way out from their premises to the 
Chapel Hill Road, which is not theirs of right, but held by a precarious 
tenure, is "a very rough and bad roadway," and the necessity of using 
it, which was created by Joseph Tickers, who closed a way they had 
formerly used, has increased the distance of travel by 2y2 to 3 miles. 

We were referred by the defendants' counsel to Warlick v. Lowman, 
103 N .  C., 122, and Burzcell v. #need, 104 N. C., 118, as authori- 

(314) ties sustaining the rulimg of the court, but we do not think they 
do. They construed section 2056 of The Code (Revisal, see. 

2686), the language of which is quite different from that of the special 
act of 1901 applying to Durham County. All the latter act requires is 
that '(sufficient reason" be shown for laying out the cartway, and we 
think the allegations of the petition are definite enough to entitle the 
petitioners to a trial by jury upon the issue raised by the answer, and 
that the objection urged is yntenable. Whether there is sufficient rea- 
son, under all the facts and circumstances of the case, for establishing 
the cartway is clearly a question for the jury to determine under proper 
instructions from the court. Mayo v. Thigpen, 107 N. C., 63; Burgwyn 
v. Lockhart, 60 N.  C., 265. His Honor erred in deciding i t  as a ques- 
tion of law upon the allegations of the complaint. The judgment will 
be set aside and the issue joined will be submitted to a jury. 

Error. 



A. CRENSHAW a m  WIFE v. ASHEVILLE AND BILTMORE STREET 
RAILWAY AND TRAKSPORTBTIOS COMPANY.. 

(Filed 9 April, 1907.) 

1. Evidence-Nonsuit-Burden of Proof-Demurrer. 
On motion for nonsuit upon the evidence, under the statute, the burden 

of proof was upon the plaintiff to show that the injury was caused by the 
negligent act of the defendant, though the evidence will be construed 
most favorably for her ;  when the evidence of the plaintiff disclosed that  
she had presence of mind sufficient to avoid the injury a t  the apparent 
point of danger, and owing to fright, not inferable from her former con- 
duct, again approached the track and was injured in a manner not rea- 
sonably to be seen or anticipated by the motorman of the street car, to  
whom the negligence was imputed, the motion should be allowed, there 
being insufficient evidence that the injury was caused by defendant's neg- 
ligence. 

2. Same-Negligence-"Sudden Peril"--Proximate Cause. 
I t  is error in the court below to refuse a motion to nonsuit upon the 

close of the evidence, under the statute, in an action against a street car 
company on account of negligence imputed to the motorman, when it  
appears, without materlal conflict of evidence, that  the motorman slowed 
down the car before reaching the point of apparent danger and was other- 
wise not negligent; that the plaintiff had presence of mind to escape the 
danger and thereafter approached the track in a manner not reasonably 
to be seen or anticipated by the ulotorman, and that  she did not look, 
when she could easily have done so and avoided the injury to herself, and 
that she was struck by the car to the rear of the motorman, and thereby 
injured ; the cause of the injury being the negligent and unforeseen act of 
the plaintiff, upon which the doctrine of "sudden peril" can have no 
application. In  any view. the injury was the result of the plaintiff's 
negligence, which was its proximate cause. 

ACTION, tr ied before Allen, J., and  a jury, a t  M a y  Term, 1906, (315) 
of BUNCOMBE. 

T h e  plaintiff, Susan  Crenshaw, brought this action t o  recover dam- 
ages f o r  in jur ies  she received a n d  which were caused, as  she alleges, b y  
t h e  negligence of the  defendant. At the t ime of the  occurrence she lived 
on  t h e  east side of Bailey Street, i n  t h e  ci ty  of hsheville.  T h e  t rack  of 
the defendant's ra i lway i s  la id on  t h a t  street, which a t  and  f o r  some 
distance on  ei ther  side of the place of the  accident r u n s  nor th  and  south. 
T h e  feme plaintiff, on  7 August,  1901, and  late  i n  t h e  afternoon of t h a t  
day, h a d  gone f r o m  her  home, across the t rack  of t h e  defendant, a n d  to 
t h e  opposite, o r  west, side of Bai ley Street  to buy  apples f r o m  one Bry- 
son, who was selling them f rom a wagon drawn b y  a mule which was 
headed toward the  north.  While  Mrs.  Crenshaw was s tand ing  a t  t h e  - 
r e a r  of t h e  wagon, making  her  purchase, one of t h e  defendant's cars, 
proceeding south, came i n  sight. T h e  mule was fr ightened a n d  became 
unruly.  H e  backed the  wagon against the  plaintiff, who retreated down 
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(316) the street. She then turned and signaled the motorman by 
throwing up her hand, but did not pay any attention to the car 

after that time. The evidence tended to show that the car was running 
a t  a moderate rate of speed. The motorman had slackened the speed by 
applying the brakes, and when Bryson had taken hold the reins and 
started up the street with the mule, and just before the car passed'the 
plaintiff, he released the brakes. The plaintiff was then about 12 feet 
from the track, directly out, and the car was from 14 to 18 feet north 
of a point on the track immediately opposite where the plaintiff was at 
the time. The mule was then under the control of its driver. If the 
brakes had not been released the car could have been stopped within 
6 or 8 feet. The car was running slowly all the time at that place, about 
as fast as a man can walk. The plaintiffs' witness, Bryson, testified, 
in substance, that the feme plaintiff was on the west side of the street, 
a t  the rear end of his wagon ; the car came down the street and the mule 
began to back as if it would run the wagon into the car, and the lady 
ran down the street; that she had gone from 16 to 20 feet, when he got 
the mule straightened back and started up the street. The mule had 
backed the wagon from the west side toward the east side of the street, 
and close to the car as it was passing, something like 2 feet, or 18 inches 
from the car as it passed the wagon; and at this time, when the car 
was closest to the wagon, he was between the wagon and the car, and the 
plaintiff was from 16 to 20 feet from the wagon and down the street 
near the west sidewalk, on the west side of the passing car ;  and that 
she was in that position the last time he saw her. 

The plaintiff's witness, Kosky, testified that when the mule began to 
back the wagon the plaintiff ran down the street on the west side, and 
then across the street toward the east, and struck the car near the front 

right-hand corner. 
(317) The evidence further tended to show that the collision with the 

car caused the fenze plaintiff to fall, and the wheels on %one side 
passed over her feet. The injury was received on the west rail of the 
track, 36 to 40 feet from the point where the plaintiff was at  the wagon 
when the mule began to move. 

The defendant's testimony was to the effect that, as the car approached, 
the mule showed signs of restiveness, and turned somewhat toward the 
west sidewalk; the motorman then had his car under control, and the 
plaintiff was 12 or 15 feet from the car track and near the rear end of 
the wagon; about the time the car was passing the mule and wagon, the 
plaintiff started down the street on the west side, near the curbing, and 

I after having gone some distance she stopped a moment and then turned 
and ran diagonally across the street toward the car track, where she 
collided with the side of the car, just back of the front steps, war 



knocked down and injured. The motorman testified that he did not see 
the plaintiff after he passed the wagon until after she ran into the side 
of the car and was falling. When he passed her she was standing 12 
feet from the car, and, seeing that everything was all right, he looked 
ahead and did not see the plaintiff again until a ' lady screamed and 
attracted his attention. He  then looked around and saw her falling. 
H e  also stated that i t  was 4 or 5 feet from where he was standing on 
the front platform to the point where she struck the car. The evidence 
further tended to show that the street at the dace  where the accident 
occurred was 26 feet wide between the curbs; the railway track, which 
was laid on the east side of the street, about 1% feet from the east curb- 
ing, was about 6 feet wide, and the 'car over the track about 
1 foot at  the widest point. The evidence also tended to show that the 
plaintiff was in  no actual danger after she moved away from the wagon 
and started to run, either diagonally across or straight down on 
the west side and then diagonally across the street toward the (318) 
car, where she was injured. 

Mrs. Fisher testified: "I saw the car coming down the street, about 
Mr. Heston's house; as it got a very little closer, the mule began to shy 
at  something or to throw up his head and shy a little. The man stepped 
around the side of the wagon and took hold of the bridle. By that time 
the car was very close to them. He  had slowed up some, was not run- 
ning fast, and Mrs. Crenshaw started to leave the wagon. She turned 
from the wagon and went down the street almost opposite to my father's 
gate. I thought she was coming into my lot, and when I saw she turned 
toward the car I screamed, but before I could attract her attention she 
had reached the car, and the handle on the body of the car, back of the 
platform, struck her left shoulder and threw her back from the car, and 
she struck on her right side." She further stated, in  substance, that the 
plaintiff was running with her head down, and just as she reaehed the 
car she slowed up and threw up her hands and said, "Oh, God !" and at 
that moment the car struck her and she fell on the ground. When she - 
turned, near the gate, she went rather diagonally toward the car, or 
southeast. At the time she turned suddenly she was the width of the 
street from the car (about 15 feet), and the car was then about opposite 
to her. The witness screamed when the plaintiff turned and started to- 
ward the car, but she reached the car before the witness could attract 
her attention. The evidence tended to show that the plaintiff was very 
much frightened as she left the wagon and went down the street. 

The defendant, in apt time, moved, under the statute, to dismiss the 
action. The motion was overruled, and the defendant excepted. The 
jury returned a verdict for the plaintiff, and judgment having been en- 
tcred thereon, the defendant appealed. 
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(319) Frank Carter and iVoore $ Rollins for plaintiff. 
Julius C. ~ V a r t i n  and Charles A. Webb for defendant. 

WALKER, J., after stating the case: The counsel for the defendant 
abandoned all assignments of error except those which raised the ques- 
tion whether, upon the evidence construed most favorably for her, the 
plaintiff is entitled to recover. The testimony is voluminous, and we 
have held the case over from the last term in order that we might give 
i t  a most careful examination. There are few conflicts in it, and they 
are slight and not very material, When every disputed question of fact 
is resolved in favor of the plaintiff, i t  does not seem to us that she has 
made out a case. Indeed, it is clear to us that she has not, whether we 
consider the facts with reference to any omission of duty on the part of 
the defendant or with regard to her own negligence as the efficient and 
proximate cause of the injuries received. No fault is imputed to the 
motorman in  the management of his car up to the time that the plaintiff 
left the wagon and was apparently out of danger from any apprehended 
conduct of the mule. Indeed, all of the evidence shows, and the case 
was argued upon that theory here, that the motorman had slowed down 
by shutting off the power and applying the brakes, so that he had the 
car completely under his control, and the speed had been so reduced that 
i t  was moving very slowly as the point of danger, from the backing of 
the mule, was being passed. He  acted promptly, and showed every dis- 
position to avoid an accident. Nor do we find any evidence in the case 
which tends to show that he relaxed his efforts in this respect at any 
time before the plaintiff was injured. We are not permitted to decide 
upon mere conjecture or to guess how or by what combination of cir- 
cumstances an injury may have been caused by the defendant's negli- 

gence. The burden is always on the plaintiff to show by a pre- 
(320) ponderance of the evidence that the defendant committed a neg- 

ligent act and that it was the proximate cause of the injury. The 
two facts must coexist and be established by the clear weight of the 
evidence before a case of actionable negligence is made out. Brewster 
v. Elizabeth City,  137 N. C., 392. The kind of proof which must be 
forthcoming, in  order to establish the issues in favor of the plaintiff, 
was considered recently by us in  Byrd v. Express Co., 139 N. C., 273, 
where we said: "There must be legal evidence of the fact in issue, and 
not merely such as raises a suspicion or conjecture in  regard to it. The 
plaintiff must do more than show the possible liability of the defendant 
for the injury. He  must go further and offer at least some evidence 
which reasonably tends to prove every fact essential to his success." 
The rule upon this subject is stated in another form by Justice Douglas, 
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for the Court, in  Spruill v. Insurance Co., 120 N.  C., at p. 147, as fol- 
lows: "The action of the judge (in directing a verdict) can be sus- 
tained only under the doctrine, firmly established in this State, that 
where there is no evidence, or a mere scintilla of evidence, or the evi- 
dence is not sufficient, in a just and reasonable view of it, to warrant an 
inference of any fact in issue, the court should not leave the issue to be 
passed upon by the jury, but should direct a verdict against the party 
upon whom the burden of proof rests." Judgt: Gaston thus stated it in 
Cobb v. Fogalman, 23 N .  C., 440: "Although the boundary between a 
defect of evidence and evidence confessedly slight be not easily drawn 
i n  practice, yet i t  cannot be doubted that what raises a possibility or 
conjecture (as  to the existence) of a fact never can amount to evidence 
of it." S. v. Vinson, 63 N.  C., 335. The rule as laid down in  Spruill v. 
Insurance Go. is the one stated in Wittlcowsky v. Wasson, wherein Jus- 
f i c e  Rodrnan says: "There must be evidence from which (the 
jury) might reasonably and properly conclude that there was (321) 
negligence." To the same effect are S. v. Powell, 94 N.  C., 968, 
and S. a. Satterfield, 121 K. C., 558. All the cases cited approve the 
rule as formulated by Justice Maule in Jewel1 v. Parr, 13 C. B. (76 
E. C. L.), 916, as follows: "The question for the judge is not whether 
there is literally no evidence, but whether there is none that ought rea- 
sonably to satisfy the jury that the fact sought to be proved is estab- 
lished." Ryder v. Wombwell, L. R., 4 Exch., 32. This rule is not in- 
tended, as said by Justice Douglas in Spruill v. Insurance Co., to inter- 
fere with the rightful province of the jury to pass upon the weight of 
the evidence, but it assumes that the determination of its "character 
and legal effect" belongs to the court, and requires that this preliminary 
question be first decided before the evidence is submitted to the jury. 
The matter is discussed by Justice Cbnnor for the Court, with a full 
citation of the authorities, in Lewis v. Steamship Co., 132 N.  C., 904. 
I n  whatever form the rule may be expressed, we do not think the plain- 
tiff has satisfied its requirement in  this case. We may well assert that 
there is no evidence at  all, not even a scintilla, and certainly none when 
the testimony is considered "in any just and reasonable view of it," to 
warrant an inference of negligence on the.part of the defendant. All 
of the evidence, on the contrary, tends to show that the danger to the 
plaintiff from the backing of the mule had passed when the motorman 
released the brakes, and nothing, we think, occurred after that time 
which required that he should keep an eye on the plaintiff to prevent 
any harm coming to her from a collision with the car. She was pro- 
ceeding down the street, whether straight down or diagonally makes no 
difference. As her position was, in fact, a safe one; as she was in  
possession of her faculties and of her senses of sight and hearing 
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(322) and in full view of the car, which she knew was passing; as i t  
was daytime and her vision was unobstructed; as there were. 

places of safety on the opposite side of the street from the railway track, 
or the west side, if there was, in  fact, any danger, and she was seeking 
a place of safety, and as there was no conceivable reason why she should 
have crossed the track just at  that time, the conductor had the right to 
assume that she would keep in the safe way and not deliberately walk 
into the car, as she did, or even attempt to cross the track i n  front of it, 
if such had been the case. Every reason appears in  this case why he 
should have been thus impressed by the then situation. There is no 
evidence, within the rule we have already stated, that he saw her a t  the 
time she attempted to cross the track and walked against the car. He 
was standing on the front platform, about 4 feet in  front of her, when 
she walked against the car. Just as the plaintiff was stricken, either 
by the side of the car or by the handhold which is fastened to the side, 
he heard a lady scream, when he looked back and saw the plaintiff fall- 
ing. The car was then stopped in  a brief space of time and distance. 
The motorman knew, or must have known, that the plaintiff was fully 
aware of the presence of the car, because she had hailed him when dan- 
ger first appeared and an accident seemed to be imminent; but knowing 
also that the danger had passed, and that the apple vender had left with 
his mule, leading him up the street in  an opposite direction from the 
plaintiff, he had a right to suppose that the plaintiff, being apparently 
and really able to do so, would take care of herself, and, having success- 
fully escaped from one danger, would not walk into another so easily 
discernible by a mere glance of the eye. This Court has so treated the 
question in passing upon a similar state of facts. Mathews v. R. R., 117 
N. C., 640; Markham v. R. R., 119 N. C., 715; Pharr v. R. R., 133 

N, C., 610; Meredith v. R. R., 108 N. C., 616; Syme v. R. R., 
(323) 113 N. C., 558; High v. R. R., 112 N. C., 385; Parker v. R. R., 

86 N. C., 222; U o s t e ~  v. R. R., 117 N. C., 651. See, also, Hall v. 
Street R. R., 168 Mass.,. a t  p. 463. The fright of the plaintiff a t  the 
time the mule shied, if it continued to the time of the accident, was not 
caused by any negligence of the defendant, and is in  no way attributable 
to any wrong committed by it. I t  is something for which the defendant 
cannot be held responsible. Dummer v. R. R., 108 Wis., 589. His  Honor 
was therefore right in  charging the jury that the "doctrine of sudden 
peril" has no application to this case, and that the motorman was not 
bound to anticipate that the plaintiff, whether frightened or not, would 
leave a place of safety or, having left it, would go into a place of dan- 
ger, when she might just as well have gone in another direction. And 
further, the motorman was not bound to presume that the plaintiff, 
whether frightened or not, would run into the car, when she could easily 
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see and hear it. He had the right to presume, even to the last moment, 
when it was too late to save her, that she would not do so reckless an act. 
High v. R. R., supra; Russell v. Street R. R., 83 Minn., 304; Parker a. 
R. R., supra. I f  she had sufficient presence of mind to escape from the 
danger caused by the shying of the mule, why not enough to avoid the 
greater danger of a collision with the car ?. 

There is no evidence, therefore, from which any inference can fairly 
or reasonably be drawn-not even a scintilla of proof-that the plaintiff 
was so situated and circumstanced that she could not have heard and 
seen the car, or that she could not have looked or listened. We make 
an extract from her own testimony in this connection, so as to see what 
is her version of the facts: 

"Q. I believe, on your previous examination, you said something like 
this, did you not? You stated that when the man first mentioned 
the car, you looked up and saw i t  was coming about halfway be- (324) 
tween the Heston house and Redwood's house? A. Yes. 

"Q. You answered that, 'Yes'; is that the way you recollect it now? 
A. Yes. 

"Q. Listen to this: 'About how near was that from you?' You an- 
swered, 'I don't know. I cannot estimate the distance. I failed to say 
that when I got out and threw up my hand and the car was coming 
along about Mr. Redwood's place, i t  came just over me in a flash that 
this mule was going to act badly; I must get away before the car gels 
there.' Do you remember that?  A. Yes. 

"Q. Do you remember this? 'So I got out of the way of the wagon, 
and the first thing I did was to throw up my hands.' A. Yes. 

"Q. I s  that correct? A. What did you say? 
"Q. 'So I got out of the way of the wagon, arid the first thing I did 

was to throw up my hands.' Do you remember that?  A. Yes. 
"Q. I s  that the way you remember i t  now? A. Yes. 
"Q. You were out of the way of the wagon at that time? A. I was 

out after I moved on, but I wouldn't have been had I stayed still, for it 
was backing toward me. That is what caused me to move-because i t  . 

was coming." 
And again: 
"Q. You do not mean to say that you were crossing the track at  the 

time the car struck you? 'A. Of course, I did not mean that. 
"Q. The complaint is inaccurate when i t  purports to give your state- 

ment that you were crossing the track? A. Yes." 
But if it be conceded that there was any negligence in running the 

car, it cannot be successfully denied that the plaintiff was plainly guilty 
of such concurring negligence on her part, up to the very moment 
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(325) of the accident, as to bar her recovery., Indeed, she had the last 
clear chance for saving herself from harm, and failed to avail 

herself of it, and she thus became, in  the eye of the law, the responsible 
author of her injury, her negligent act being regarded as its proximate 
cause. This case is much stronger in favor of the defendant than those 
we have cited above from our own reports, as in them it appeared that 
the plaintiff, who was injured, was at the time on the track, while here 
the plaintiff was not on the track, but walked into the side of the car. 

Speaking of the rights of foot passengers on streets, and the duty to 
use their powers of observation when approaching vehicles or street 
railways, the Court, in R. R. c. Block, 55 N. J .  L., 612, said: "The 
degree of care required in approaching and crossing street railways 
exceeds that requiled in approaching and passing foot passengers, 
not because the right of the foot passenger and the right of the driver 
of a vehicle differ, but because of the circumstances. The vehicle 
usually travels at  a greater speed-it cannot be so quickly stopped or 
diverted from its course; a street car cannot deviate from its track, 
while a passenger on foot may quickly turn aside, or even retrace his 
steps." On this part of the case the decision in Parker v. R. R., 86 
N. C., 222, and Bess~nt v. R. R., 132 K. C., 934, are very much in point. 
A rational being should not needlessly venture into places of peril, and 
if he does, he should use proper precautions to guard against injury. 
I f  he fails to do either, and suffers daniage in consequence thereof, it 
must be referred to his rash act and gross inattention to his own security 
as the true and efficient cause. Express Co. v. Xichob, 3 N. J .  L., 439. 
But numerous courts have stated this principle with substantial uni- 
formity, and we find that it has been applied to facts not unlike those 

now presented to us, and to the extent of denying t l w  plaintiff's 
(326) right of recorery. Caneclo v. Street R. R., 52 La. Ann., 2149; 

Russell v. Street R. R., 83 Xinn., 304; Doherty v. Street R. R., 
118 Nich., 209; ~ W c Q z ~ u d e  u. Street R. R., 39 K. Y. Supp., 335; ~Voser 
v. Traction, Co., 205 Pa.  St., 481; iVcGrath v. Street R. R., 66 N. J. L., 
312; Hall v. Street R. R., 168 Xass., 461; Nurray v. Transit Co., 176 
Mo., 183 ; Itzkowitz v. R. R., 186 Xass., 142 ; Dummer v. Electric R. R., 
108 Wis., 122 ; Stozuers 7;. Street R. R., 21 Ind. App., 434; Fritz v. 
Street R. R., 105 Mich., 50. See, also, Dost~r v. Street R. R., 117 N. C., 
651. To use the language of the Court in R. R. 1 % .  Freeman, 174 U. S., 
at p. 383: ('She was (under the circumstances) bound to listen and to 
look before attempting to cross the railroad track, in  order to avoid an 
approaching train, and not to walk carelessly into a place of possible 
danger. Had  she used her senses, she could not have failed both to hear 
and to see the train which was coming. I f  she omitted to use them, and 
walked thoughtlessly upon lhe track, she was guilty of culpable negli- 
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gence, and so far contributed to her injuries as to deprive her of any 
right to complain of others. I f ,  using them, she saw the train coming, 
and yet undertook to cross the track instead of waiting for the train to 
pass, and mas injured, the consequences of her mistake and temerity 
cannot be cast upon the defendant." But it appears that the plaintiff 
was aware of the passing of the car, and if she held her head down as 
she attempted to cross the track, her inattention to her surroundings 
and her negligence were the more culpable, there being nothing, as, we 
view the evidence, to prevent her from taking proper care of herself. 
We do not decide that it is negligence in all cases, as matter of law, not 
to look and listen when about to cross a street railway track, as 
that question is not before us, and mill depend for its correct (327) 
solution upon the particular circumstances under review at the 
time. We hold, though, that upon the undisputed facts of this case, rea- 
sonable minds, guided by a sense of fairness, can reach but the one con- 
clusion, which is that the defendant's own negligence was the immediate 
and proximate and, we think, the only cause of her injury. 

As much as we deplore the unfortunate accident which has befallen 
the plaintiff, we are not permitted to relax those rules of the law which 
mu.st be applied inflexibly and impartially to all cases comihg within the 
principles they have established. "It is impossible," said a learned and 
a just judge, "to consider the plaintiff's injuries without a feeling of 
profound sympathy. His  misfortune was a severe one, but sympathy, 
although one of the noblest sentiments of our nature, which brings- its 
reward to both the subject and the actor, has no proper place in the 
administration of the law. I t  is properly based upon moral or charita- 
ble considerations alone, and neither courts nor juries are justified in 
yielding to its influence in the discharge of their important and respon- 
sible duties. I f  permitted to make it the basis of transferring the prop- 
erty of one party to another, great injustice would be done, the founda- 
tion of the law disturbed, and anarchy result. Hence, every proper con- 
sideration requires us to disregard our sympathy and decide the ques- 
tions of law presented according to the well-settled rules go~erning 
them." Laidlaw 7 ; .  Sage, 158 S. Y., at p. 104. The true function of 
judge and jury could not be better stated. 

Street railway companies should be held to a strict accountability for 
the management of their cars and for the performance of their duty to 
the public which they serve. The care and rigilance required of them 
should be to the increased danger and hazard which the 
nature of their business creates; but while they are, and proper17 should 
be, thus answerable, under the law, for any breach of duty, me should 
not forget that they are also equally under its protection, and 
should not be made to pay when nothing is due. (328) 
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The court erred in  refusing to nonsuit the plaintiff. We must there- 
fore reverse its judgment and direct, i n  accordance with the statute, 
that  the action be dismissed. 

Reversed. 

Cited: Boney v. R. R., 145 N. C., 252; Beach v. R. R., 148 N.  C., 
168; Aderholt v. R. R., 152 N.  C., 416; Maguire v. R. R., 154 N.  C., 
386; Exum v. R. R., il?., 441; Patterson v. Power Co., 160 N .  C., 580; 
Ward v. R. R., 167 N. C., 158; Finch a. iMichael, ib., 325; McXeill v. 
R. R., ib., 395; Ridge v. R. R., ib., 517. 

F. D. PERRY v. TV. PERRY, EXECUTOR. 

(Filed 16 April, 1907.) 

Tr ia l  Judge-Improper Remarks-Error. 
I t  is reversible error in the judge below in his charge to the jury to say 

that the authorities argued by counsel to the jury, under the statute, were 
directly against his position, and this he knew, or should have known, 
being an impeachment, though unintentional, of the attorney's character, 
and tending to weaken, in a measure, the client's cause. 

ACTION to recover on a quantum meruit for  labor performed in  help- 
ing  to make a crop, tried before Peebles, J., a t  October Term, 1906, of 
WAKE. 

The court submitted these,issues : 
1. I s  the defendant, as executor of S. D. Perry,  indebted to  the plain- 

tiff? Answer: No. 
2. I f  so, i n  what sum? Answer: None. 
The court dismissed the action, and plaintiff excepted and appealed. 

B. C. Beckwdth for- plaintiff. 
Peele &  wayn nard for defendant. 

(329) PER CURIAM. There are several exceptions set out i n  the record, 
but we deem i t  necessary to notice one only, which is  taken to a 

portion of his Honor's charge. The  court told the jury that  "the case on 
tr ial  furnished a clear illustration of the importance of taking the law 
from the court and not from counsel; that the case cited by counsel for  
plaintiff and relied upon to establish the position that  where a party 
proved a special contract he could recover what his services were worth, 
although he failed to show that  he performed his part  of the contract, 
o r  had an  excuse for not performing it, was an authority directly against 
that  position. That  counsel knew, or ought to have known, that  tha t  
was so." To the last sentence plaintiff excepted. 
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W e  think the exception well taken. We cannot think that  the able 
judge who tried the case intended to reflect upon the professional integ- 
r i ty  of counsel for the plaintiff; but, however inadvertently used, the 
language was well calculated to prejudice the jury against him and 
thereby tend unmistakably to weaken his client's cause. A lawyer's 
character and reputation for fairness, candor, and honorable dealing 
a r e  as much a par t  of his professional worth as is his reputation for 
ability and learning. For  the court to impeach i t  before the jury is  to 
weaken in  a measure the client's cause. We fully approve of .the admo- 

. nition of the court that  the iurv  must take the law from him, and not 
f rom counsel. Nevertheless, under our system of practice, arguments to 
the jury precede the charge, as  well as under our statute attorneys have 
the right to argue both law and fact to the jury. The attorney cannot 
tell what his Honor will charge, and therefore he has a right to present 
h is  side of the case to the best of his ability according to the lights be- 
fore him. N o  honorable attorney will willfully deceive either court or 
jury, and to charge him with attempting to do so, or  with ignorance of 
what he was discussing, is calculated to prejudice his case unduly. X r .  
Thompson, i n  his work on Trials, sec. 218, says: "Any remarks of the 
presiding judge, made in the presence of the jury, which have a 
tendency to prejudice their minds against the unsuccessful party, (330) 
will afford ground for a reversal of the judgment." 

New trial. 

Cited: Bank v. McArthur, 168 N .  C., 83. 

CAIKES TjEATHERS V. RLACKWELL DURHAM TOBACCO COMPANY. 

(Filed 16 April, 1907.) 
1. Damages-lnjury-Children Under Twelve-Statute-Evidence. 

In an action for damages for injury sustained by a boy under 12 years 
of age while working for defendant manufacturer at a certain machine, 
evidence is competent tending to show the dangerous character of the 
machine, under the circumstances, and knowledge on the part of the 
defendant that persons a t  or near plaintiff's age had been injured before, 
and one since the injury complained of, in operating machines of the 
same kind and pattern and under the same conditions. 

2. Same-Admitted Facts. 
I t  is unnecessary to submit to the jury an issue in regard to, or offer 

evidence on, an admitted fact under the pleading, which would hare been 
issuable if denied; when it can be seen from such facts that the plaintiff 
was under the age of 12 years when injured, it is not error for the trial 
judge to give instructions to the jury based upon the assumption that they 
should find the plaintiff was then under such age, leaving the question of 
age to  them under proper instructions. 
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3. Negligence-Laws of 1903, Ch. 473-Prohibited Age o f  Employment.  
Under the Laws of 1903, ch. 473, prohibiting employment of children 

uncler 12 years of age in factories or manufacturing establishments. i t  is 
negligence p e r  s e  upon the part of the employer violating the statute. 

4, Same-Proximate Cause. 
When the facts are not capable of more than one inference, the clues- 

tion of proximate cause is one of law; therefore, when the injury which 
was occasioned to a child under 12 years of age, employed in violation of a 
statute, is negligence pel' s e  on the part of the defendant, and there is no 
evidence from which i t  can be inferred that the child was negligent, the 
question of proximate cause shoulcl not be submitted to the jury. 

5. Same-Safe Appliances-Prudence-Experience. 
I t  was not error in the trial judge to instruct the jury that  it was the 

duty of the defendant to furnish the plaintiff, a child whose employment 
mas prohibited by statute, with safe machinery and instruct him in its 
use when dangerous, and that the plaintiff was only required to exercise 
such care and prudence as  one of his years and experience may be es- 
pected to possess. 

6. Same-Contributory Negligence-Presumption. 
Under the age prohibited by statute, the presumption is that the child 

injured while working in a factory or manufacturing establishment is 
incapable of contributory negligence, subject to be overcome by evidence 
in rebuttal under proper instructions from the court. 

7. Same-Age-Language o f  Charge. 
T h e n  sustained by the evidence, it  is not reversible error in the trial 

judge to speak of the plaintiff as  "a boy only 12 or 13 years of age." 

8. Damages-Statute-Sufficient Evidence. 
I t  is not necessary for the plaintiff to declare upon the statute prohibit- 

ing his employment under a certain age, when he sets out facts which 
bring his cause of action within its meaning. 

(331)  ACTION, tr ied before Noore ,  J., and  a jury, a t  October Term, 
1906, of DURHAX. 

T h i s  action is  prosecuted by  plaintiff,  appear ing  by his  nex t  friend, 
for  the  purpose of r e c o ~ e r i n g  damages f o r  injur ies  sustained while i n  
the enzployment of defendant. I n  his complaint he  alleges: 

1. T h a t  the  Blackwell D u r h a m  Tobacco Company i s  a corporation 
duly organized under  the laws of New Jersey, but  having a n  office and  
its factory i n  the city of Durham.  

2. T h a t  the  plaintiff is a minor, now about the  age of 1 4  years. 
3. T h a t  some t ime i n  the year  1905 plaintiff went to work a t  de- 

fendant's factory, i n  the  city of Durham,  as  a packer of small 
(332) sacks of tobacco i n  boxes f o r  shipment, a work at tendant  with n o  

danger. T h a t  on or about 1 N a y ,  1905, defendant 's overseer di- 
rected plaintiff to go to work as  a tier of tobacco sacks i n  t h e  automatic 
packing room. T h a t  there a re  a number of automatic  packing machines 
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in this room. That these machines are very complicated in their struct- 
ure. That the machine is a dangerous machine, and if the sack is not 
tied on the second and removed, the boy's fingers are liable to get caught 
and crushed. That there are now and have been for the past six or 
eight years a large number of these automatic packing machines in  use 
at Iefendant's factory, and also at the Duke factory in the city of Dur- 
ham. That during this time a number of boys and young men working 
at  said automatic packing machines have been seriously injured and 
maimed for life. That defendant well knew, or ought to have known, 
the dangerous character of said automatic packing machine and the 
danger to which plaintiff was exposed when he was put to work by its 
overseer at tying tobacco sacks at said machine; but defendant care- 
lessly and negligently allowed, permitted, and required plaintiff to work 
thereat, thereby exposing him to the danger of being maimed for life, 
and although defendant knew, or ought to have known, that by reason 
of his youth and inexperience, and small strength due to his size and 
age, that plaintiff could not appreciate the danger of said machine and 
could not properly guard against the same, yet it negligently failed to 
warn him of said danger and give him the necessary instruction in order 
to avoid same. 

4. That on the fourth day after plaintiff was put to work by defend- 
ant's overseer, as aforesaid, as tier at  said automatic packing machine, 
the plaintiff was busily engaged tying at said machine and doing his 
best to perform his work in a proper manner and to keep pace with said 
machine, when, without afly default or negligence on his part, 
the plaintiff's middle finger on his right hand was caught be- (333)  
tween the block and the sides of said machine and his said finger 
was cut off at the second joint. That plaintiff suffered great pain and 
mental anguish therefrom, -and was kept from his mork for several 
weeks. 

Defendant, answering the complaint, admitting its corpo?ate capacity 
and that ('plaintiff is now ahout the age of 14 years," says: "The de- 
fendant admits that the plaintiff worked for defendant in  the early part 
of 1905, and that the first mork done by the plaintiff was as a packer of 
small sacks of tobacco in'boxes for shipment, and some time about the 
last of April or the first of N a y  plaintiff changed his employment and 
mas tying tobacco sacks at an automatic packing machine. I t  also ad- 
mits there are several machines in the room where plaintiff worked, and 
that they are delicate machines and complex, in the sense that they have 
various parts; but the defendant denies that the description of this ma- 
chine, as contained in  article three, is correct; it also denies that they 
are dangerous machines. I t  admits that some boys and young men, 
working in  its factories just as other boys and young men working in  
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other factories, have been hurt;  but it denies that during the past three 
or four years, or at  any other time, any number of boys or young men 
have been hurt through any negligence on its part, or by reason of the 
dangerous character of the machine described, or that i t  knew or ought 
to have known of any dangers in said machines to those .who were 
properly using them, or any danger to which plaintiff was exposed abbut 
which he was not fully aware. I t  denies that it requested the plaintiff 
to work at  any machine, but, on the other hand, alleges that the plain- 
tiff, desiring to do labor at  which he could earn more pay, was changed 

at his own request, and was working under a competent foreman, 
(334) who had explained to him (the plaintiff) the character of the 

machine and the work he was to do, and also cautioned him that 
he must do his work in a particular way, and not place his hands on 
any part of the machine where they were liable to be caught. The de- 
fendant also denies that the plaintiff, by reason of youth, inexperience, 
small strength, size, age, or for want of caution, was not aware of or 
did not fully appreciate the danger incident to his work. The defend- 
ant denies that i t  carelessly and negligently allowed, permitted, or re- 
quired the plaintiff to work at the machine referred to, and thereby 
exposed him to the danger of being maimed for life. And i t  further 
denies that i t  negligently failed to warn plaintiff of any danger to which 
he was subjected or exposed, and to give him the necessary instruction 
to avoid the same, and, except as herein admitted, the allegations of . 
article three of the complaint are denied. 

"The defendant admits that the plaintiff tvas at work tying sacks on 
an automatic packing machine at the time he was injured, but denies 
that plaintiff was doing the work under compulsion or without his own 
consent, and denies that plaintiff was properly attending to his duties 
at the time of his injury, and that the injury occurred without any de- 
fault or negligence on the part of the plaintiff. The defendant admits 
that part of 'one of his fingers on the right hand was caught between the 
block and slides of said machine and was cut off, and that plaintiff suf- 
fered some pain and lost two weeks time by reason of said injury. That 
the said machine was a standard machine in general use, and was in 
good and safe condition, and was equipped witli all safety devices known. 
That the plaintiff well knew of the dangers attending the work of the 
machine in question, and he voluntarily assumed the risk of said work, 
well knowing at the time every element of danger incident to the 

work; and the plaintiff was not ignorant of the danger of his em- 
(335) ployment, but on the contrary, not only had had experience in 

the working of the machine and its operation, but was fully aware 
of all dangers incident to its use, and alleges these had been thoroughly 
explained to the plaintiff by the defendant. That the defendant further 
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avers that the plaintiff by his own negligence and want of care contrib- 
uted to his injury, in that, contrary to the warning and instruction given 
him by the defendant, he attempted to tie tobacco sacks after the chain 
carrying said sack had revolved over the plate, where i t  was proper for 
the plaintiff to tie them, and had moved down below the plate, and in 
that way the injury was caused; that the plaintiff was not attentive to 
his duties a t  the time of the injury, and by reason of his lack of atten- 

. tion and care he did not tie the sacks at the proper time, though he had 
ample opportunity to do so had he given attention to his work." 

The following issues were, without objection, submitted to the jury: 
1. Was the plaintiff injured by the negligence of the defendant, as 

alleged in the comdaint ? Answer : Yes. " 
2. Did the plaintiff voluntarily assume the risk involved in  operating 

the automatic packing machine, as alleged in the answer '2 Answer : No. 
3. Did the plaintiff, by his own negligence, contribute to his injury, 

as alleged in the answer ? Answer : No. 
4. What damage, if any, is the plaintiff entitled to recover ? Answer : 

$500. ' 

The plaintiff testified regarding the time, manner, and circumstances 
of his employment, use of the machine and his injury. K O  exception is 
taken to any portioil of his testimony, save wherein he says that "the 
boys were sometimes docked for letting sacks go under there untied." 
The exception is not noted or pressed in the brief. 

Plaintiff introduced his mother, who testified t h a t h e  was born (336) 
on 12 May, 1893. That he went home with his hand in a sling; 
his finger was cut off, etc. That i t  was the day on which Mr. Washing- 
tdn Duke died. Plaintiff introduced several witnesses who testified that 
they had worked at the machine at different times; some of them were 
injured in  same way as plaintiff. To the admission of all this testi- 
mony defendant excepted. 

To the testimony of witness Cothrane defendant excepted for the fur- 
ther reason that his injury occurred after plaintiff was injured. 

His  Honor instructed the jury: "If you find from the evidence, by 
the preponderance or greater weight thereof, the burden of proof being 
upon the plaintiff, that the plaintiff was less than 1 2  years of age at the 
time he was injured; if you find that he was injured, and believe the 
evidence relating to the employment of the plaintiff by defendant, the 
work which he was required to do, the character of the machine at which 
he was required to work, and the injury which the plaintiff alleges that 
he sustained; and further find from the evidence that the plaintiff was 
injured by the machine while engaged in  the work which he was em- 
ployed to do, you should answer the first issue 'Yes."' Defendant ex- 
cepted. His  Honor instructed the jury respecting the defendant's lia- 
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bility, if they found plaintiff to be over 12  years of age, to which no ex- 
ception was taken. At the request of defendant the jury was instructed: 

"The plaintiff cannot recover in this action unless there was negli- 
gence on the part of the defendant. 

'"If you believe the evidence of the plaintiff, he knew the danger of 
getting his finger cut or injured by the machinery below the iron table 
or plate. 

"The law does not make the employer guarantee the absolute safety 
of the employee, nor is the employer required to furnish the newest, 

safest, and best machine for the employee's use; but is only re- 
(337) quired to furnish such a machine as is reasonably fit and safe, 

and such as is in general use." 
Defendant requested his Honor to instruct the jury: 
"If the jury believe the evidence in this case, there was a safe way 

for plaintiff to do the work in which he was engaged, and the plaintiff 
knew this, and if you find the plaintiff undertook to do the work in  
some other way than the usual way, and this was the cause of the in- 
jury, you will answer the first issue 'So.' ') 

To the refusal to so instruct the jury, defendant excepted. 
His Honor instructed the jury: 
"It was the duty of the defendant company to provide a reasonably 

safe place for plaintiff to work and to supply appliances and machinery 
reasonably safe and suitable for the work in which he was engaged, and 
such as are approved and in general use in plants of like kind. An em- 
ployee will not be deemed to have assumed a risk from the fact that he 
works on in the presence of a known danger, unless the danger be obvious 
and so imminent that no man of ordinary prudence and acting with 
such prudence would incur the risk which the condition discloses. Per- 
sons who employ children to work with dangerous machinery or in dan- 
gerous places should anticipate that they will exercise only such judg- 
ment, discretion, and care as is usual among children of the same age 
in similar circumstances, and are bound to use due care, having regard 
to their age and inexperience, to protect then1 from dangers incident to 
the situation in which they are placed." 

To each of said instructions defendant duly excepted. 
Upon the third issue his Honor charged the jury that "it mas their 

duty to take into consideration the age, intelligence, and knowledge of 
the plaintiff in regard to the machine and his capacity to know 

(338) and appreciate the danger. That the essential and controlling 
conception by which a minor's right of action is determined with 

reference to the existence or absence of co~tributing fault is the measure 
of his responsibility. If he has not the ability to foresee and avoid the 
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danger to which he may be exposed, negligence will not be imputed to 
him if he unwittingly exposes himself to danger. For the exercise of 
such measure of capacity and discretion as he possesses he is responsible, 
and that contributory negligence on the part of a minor is to be meas- 
ured by his age and his ability to discern and appreciate circunlstances 
of danger. He is not chargeable with the same degree of care as an ex- 
perienced adult, but is only required to exercise such prudence as one of 
his years may be expected to possess. Defendant excepted. 

At the request of the plaintiff, his Honor charged the jury as follows: 
"If the jury shall find from the evidence that the immaturity and in- 
experience of plaintiff, a boy only 12 or 13 years of age, was the cause 
of his exposing himself to danger, then the plaintiff would not be guilty 
of contributory negligence." His Honor, at  the request of the'defend- 
ant, gave other instructions in regard to contributory negligence, which 
are not necessary to set out. 

Judgment was rendered upon the verdict for the plaintiff. The de- 
fendant appealed, assigning as errors the several rulings of his Honor 
hereinbefore set forth. 

X a n n i n g  &+ Foushee for p l a i n t i f .  
W i n s t o n  & B r y a n t  for defendant.  

CONNOR, J., after stating the case: The defendant's exceptions, num- 
bered 2 to 7, inclusive, are directed to the admission of evidence tending 
to show that bbys, other than and near the age of the plaintiff, were in- 
jured while working at the same machines, it appearing that there 
were quite a number of exactly the same construction operated in  (339) 
the same room. The purpose of this evidence was not to show 
any defect in the machine. The basis of plaintiff's action is that, being 
a Ehild under 12 years of age, the defendant put him to work at a ma- 
chine the operation of which was dangerous, and that this was known, 
or ought to have been known, to defendant. For the purpose of show- 
ing the dangerous character of the machine and tending to show knowl- 
edge thereof on the part of the defendant, the testimony was competent. 
The machines were all made by the same pattern and operated in  the 
same way and in the same manner. The defendant denies that the oper- 
ation of the machine was dangerous. What better way to ascertain the 
truth than by showing that persons at or near plaintiff's age mere in- 
jured in operating them; that is, machines of the same kind and pat- 
tern, under same conditions? I f  the jury found, as alleged, that they 
were dangerous, then a higher degree of care was imposed upon the de- 
fendant in selecting boys to work at them to give them explicit instruc- 
tions in  regard to the manner of using and operating them. The rnling 
of his Honor is sustained by Dorsett v. Xanufacturing Co., 131 N. C., 
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263, and is correct upon principle. The fact that Cothrane worked at 
the same machine, under exactly similar conditions, after plaintiff was 
injured, does not affect the admissibility of his testimony. 

Defendant insists that his Honor was in error in giving an instruction 
based upon the assumption that the jury should find that plaintiff was 
under 12  years of age, for that there was no evidence to sustain such 
finding. The complaint alleges that the plaintiff was at the time the 
complaint was filed "about the age of 14 years." The complaint was 

filed at January Term, 1906. "That on or about 1 Xay, 1905, 
(340) the defendant's overseer directed the plaintiff to go to work as a 

tier of tobacco sacks in the automatic packing-room." The de- 
fendant, answering, says: "The defendant admits that the plaintiff 
worked'for the defendant in  the early part of 1905, . . . and some 
time about the last of April or the first of May the plaintiff changed 
his employment, and was tying tobacco sacks at  an automatic packing 
machine.'' Here is a clear averment in respect to the time at which the 
plaintiff began the work in which he was injured, 1 May, 1906, with an 
equally clear admission that the plaintiff began work '(about the last of 
April or the first of May, 1906." I t  is true that for the purpose of 
availing himself of admissions not responsible to nor called for by the 
specific allegations in the former pleadings, but made by way of recital, 
the party relying upon them must put them in evidence, the reason 
given in  Smith v. Nimoclc, 94 N. C., 243, and cases in which it is cited, 
being that it is but fair to give the party making such admissions an 
opportunity to explain them. See Munroe's citations. When, however, 
the plaintiff, in making a ('plain and concise statement of facts consti- 
tuting a cause of action," sets out a date or other material fact, and the 
defendant, being thus fully informed of the allegation by the plaintiff, 
expressly admits such material fact so alleged, we can see no good reason 
why the Court may not take such admission as settling such fact for all 
purposes connected with the trial. I t  must be conceded that the decisions 
heretofore made in respect to admissions which come within the rule 
announced in Smith v. Mimock do not so clearly mark the line of dis- 
tinction as might be desired. The difficulty experienced in doing so is 
manifest, but we think it safe to say that when a material fact is alleged 
i n  the complaint and admitted in the answer-a fact the denial of which 

would have presented an issuable controversy in the cause-it 
(341) may for the purpose of the trial be taken as true. Cui bono sub- 

mit to the jury an issue or offer proof of something solemnly ad- 
mitted to be true? Certainly the reason upon which the rule requiring 
the introduction of the pleadings is based-that the admission may have 
inadvertently been made-does not obtain in this case. The complaint 
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puts the defendant upon notice that the time of the injury was material, 
and the age of the plaintiff would constitute a material factor in  the liti- 
gation. The fact must have been known to the defendant's superintend- 
ent by his pay-rolls. To send this case to another jury to ascertain a 
fact so clearly admitted in the pleadings would be extremely technic'al. 
We concur with the learned counsel that there is no evidence in  the 
record showing the day of the injury. The authorities cited and the 
reason of the thing sustain his contention that where i t  is incumbent 
upon a party to show that an event occurred on a particular day of the 
month, it is not sufficient for him to show that i t  occurred during the 
month, the presumption being, as against him, that it occurred on the 
last day of the month. 

Being of the opinion that the answer admits that the plaintiff went 
to work at the machine "about the last of April or first of May," the 
jury might have properly inferred that i t  was prior to 12 May. The 
testimony shows that the plaintiff was injured on the fourth day of his 
employment, and that he was born on 12 May, 1893. From these facts, 
in  respect to which there is no controversy, the court below properly 
left the question to the jury to say whether the plaintiff was, at the time 
of the injury, under 12 years of age. Counsel call attention to the affi- 
davit, made by the plaintiff's father, for the purpose of obtaining per- 
mission to sue as his next friend, that the plaintiff is "a boy 13 years 
old." This affidavit was made 12 January, 1906. He was on that 
day, according to the evidence, 12 years and 8 months old. As- (342) 
suming, for the purpose of the defendant's argument, that the 
affidavit was, as a part of the record, before the jury, and that i t  was 
competent as a declaration against the plaintiff, we do not perceive any 
conflict with the plaintiff's contention. To say on 12 January, 1906, 
that a boy is 13 years of age does not necessarily contradict the mother's 
statement that he was born 12 Xay, 1893. The nearest birthday is 
usually designated as fixing the age of a person, in  common parlance. 
I t  was entirely immaterial, for the purpose of the affidavit, to fix the 
age more definitely. 

The defendant earnestly contends that, passing the criticism of his 
Honor's charge in this respect, he committed error in  saying to the jury 
that if they believed the evidence relative to the employment of the 
plaintiff by the defendant, the work which he was required to do, the 
character of the machine at  ~vhich he was required to work, and the in- 
jury which he received, and that he was injured by the machine while 
at  work, they should answer the first issue "Yes." The issue involved 
the proposition that the plaintiff was injured by the defendant's negli- 
gence as alleged. This involved a breach of duty which the defendant 
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owed to the plaintiff, and mhich was the proximate cause of the injury. 
The correctness, therefore, of his Honor's instruction depends upon 
whether there was evidence which, if true, established as a legal con- 
clusion breach of duty, injury, and proximate cause. There mas un- 
questionably evidence tending to shorn that the plaintiff was employed 
to work in the defendant's factory at a machine the use or operation of 
which by him mas dangerous; that he was at  the time under 12 years of . 

age, and that four days after being put to work he was injured by 
(343) the machine while employed in operating it, or tying the sacks- 

that being the thing xhich he was employed to do. 
Assuming these facts to be found by the jury, do they constitute a 

cause of action, as a matter of law? They undoubtedly would not if the 
plaintiff were over 12 years of age. At the time of the employment and 
of the injury, the statute laws, 1903, ch. 473, declared: "That no child 
under 12 years of age shall be employed or work in any factory or manu- 
facturing establishment within this State." I t  is not denied that the 
plaintiff was injured in a "factory or manufacturing establishment" 
within the meaning of the statute. We thus have presented for decision 
the question whether the employment of a child in a factory within the 
prohibited age is negligence per se, entitling i t  to recover for an injury 
sustained-such employment being the proximate cause thereof-or 
whether such employment is only evidence of negligence to be submitted 
to the jury. 

His Honor evidently construed the language used by us in R o l i n  c. 
Tobacco Co., 141 N. C., 300, as answering the first branch of the ques- 
tion affirmatively. I n  that case, being the first which came to this Court 
after the passage of the statute, the court below nonsui ted the plaintiff, 
and we held that in any aspect of the testimony the case should have 
gone to the jury. 

The question which gave us more difficulty in the case was whether, 
upon the plaintiff's testimony, he was engaged in performing the work 
for which he was employed, and, therefore, whether there was any evi- 
dence that such employment was, in any aspect of the testimony, the 
proximate cause of his injury. This Court has held in  a series of cases, 
affirming the instructions given by the Superior Court judges, that a 
failure to obey town ordinances regulating the rate of speed was at  

least evidence of negligence. E d w a r d s  u.  R. R., 129 N. C., 78. 
(344) The language of Jus t i ce  Douglas indicates that in some cases such 

violation of a town ordinance would be negligence per se. The 
judge in Edwards'  case instructed the jury that if the injury to the 
plaintiff's intestate was caused by the violation of the ordinance, they 
should give to the first issue an affirmative answer. This the Court said 
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mas correct. I n  other cases we have approved the instruction that ~ i o -  
lation of speed ordinances was eridence of negligence. I n  Rolin 's  case, 
supra ,  we followed this rule, saying that the employment of a child 
within the prohibited age was strong eridence of negligence., In  neither 
of those cases mas it necessary to decide the question presented by his 
Honor's instruction. The defendant insists that the instruction. bv , ,, 
treating this employment, assuming the plaintiff to be under 12 years 
of age, as negligence p w  se, does violence to the decision in Rolin's case. 

We hare given to the question most careful consideration, and reex- 
anlined both the basis of the rule and the authorities in which it is dis- 
cussed. IIh. Bishop says: "Whenever the common law. a statute or 

A " 

municipal by-law, or any other law imposes on one a duty, if of a sort 
affecting the public within the principles of the criminal law, a breach 
of it is indictable, and a civil action will lie in favor of any person who 
has suffered specially therefrom." . . . "The civil action is main- 
tainable when, and only vhen, the person complaining is of a class en- 
titled to take advantage of the law, is a sufferer from the disobedience, 
is not himself a partaker in the wrong of which he complains, or is not 
otherwise precluded by the principles of the common law from his 
proper standing in court." Noncontract Law, secs. 132-141. Lord  H o l t  
ruled that '(When a statute enacts or prohibits a thine for the benefit - 
of a person, he shall have a remedy upon the same statute for the thing 
enacted to his advantage, or for the recompense of a wrong done 
to him contrary to the said law." Mod. Cases, 26-27. Judge (345) 
Thompson, 1 Negligence, sec. 10, says: "When the 'Legislature 
of a State or the council of a municipal corporation, having in view the 
promotion of the safety of the public or of individual members of the 
public, commands or forbids the doing of a particular act, the general 
conception of the courts. and the only-one that is reconcilable with rea- 
son, is that a fa ib re  to do the act commanded, or doing the act pro- 
hibited, is negligence as mere matter of law, otherwise called negligence 
per se; and this, irrespective of all questions of the exercise of prudence, 
diligence, care, or skill. So that if i t  is the proximate cause of hurt or 
damage to another, and if that other is without contributory fault, the 
case is decided in his favor, and all that remains is to assess his dam- 
ages." 

The author expresses regret that "two or three authoritative courts" 
have held that the violation of a statute is only "evidence of negligence." 
He  proceeds to criticise the doctrine in vigorous terms, sec. 11:  "If a 
specific duty is imposed upon any person by law or by a legal authority, 
an action may be sustained against him by any person who is specially 
injured by his failure to perform that duty." Shearman and Red. Neg., 
54. The authors say that the action is in tort for negligence. "The 
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violation of an imposed statutory duty is a sort of negligence per se. 
Thus, where a railroad operates its trains at  a higher rate of speed than 
the law allows, the question whether i t  is guilty of negligence is not de- 
batable. This preliminary matter the law conclusively determines 
against the company, and the sole question to be settled in cases of this 
kind is whether that delinquency can be considered a proximate cause 

of the damage of which complaint is made." 1 Street Founda- 
(346) tion Legal Liability, 172. A number of illustrative cases are 

cited. T-he several views are stated in 21 A. & E.  Enc., 478, 
and the cases illustrating t h e 6  cited. We have carefully examined a 
number of cases, and find that a large number of the courts have adopted 
the opinion of the text-writers. I t  is so held in  Perry v. T o z e ~ ,  20 
Minn., 431; Car Co. v. Armentrual, 214 Ill., 509; Billings v. Breinig, 
45 Mich., 65. I n  R. R. v. Stebbing, 62 Md., 505, Alvey, C. J., speaking 
of a speed ordinance, says: "This ordinance is general, and is for the 
protection of the public generally; but the neglect or disregard of the 
general duty imposed for the protection of every one can never become 
the foundation of a mere personal right of action until the individual 
complaining is sho in  to have been placed in position that gave him 
particular occasion and right to insist upon the performance of the 
duty to him personally. The duty being due to the public, composed of 
individual persons, each person specially injured by the breach of duty 
thus imposed becomes entitled to compensation for such injury." I n  
R. R. v.  Voelker, 129 Ill., 540, it is said (p. 555) : "A statute command- 
ing an act to be done creates an absolute duty to perform such act, and 
the duty of performance does not depend upon and is not controlled by 
surrounding circumstances. Nonperformance of such statutory duty, re- 
sulting in  injury to another, may therefore be pronounced to be negli- 
gence as a conclusion of law." R. B. 1;. Horton, 132 Ind., 189; R. R. v. 
Carr, 73 Ga., 557; R. R. 11. Young,  81 Ga., 397; ~Vemenger v .  Pate, 42 
Iowa, 443; Muller v. Street R. R., 86 Wis., 340; Hayes v. I I .  R., 70 
Tex., 602; Tucker v. R. R., 42 La. Ann., 114; Queen 1;. Coal Co., 95 
Tenn., 459 ; 49 Am. St., 935. I n  Salisbury v .  Horchenroder, 161 Nass., 

458, the evidence showed that defendant hung a sign over the 
(341) sidewaIk in front of his store, in violation of an ordinance of the 

town. I t  was blown down by a gale of wind, injuring plaintiff's 
property. Chapman, C. J., said: "If the defendant's sign had been 
rightfully placed where it was, the question would have been presented 
whether he had used reasonable care in securing it. If he had done so, 
the injury would have been caused, without his fault, by the ex- 
traordinary and unusual gale of wind, etc. . . . But the defendant's 
sign was suspended over the street in violation of a public ordinance of 
the city of Boston, by which he was subject to a penalty. He placed 
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and kept i t  there illegally, and this illegal act of his has contributed to 
the plaintiff's injury." The defendant was held liable because in  
placing the sign over the sidewalk he violated the city ordinance, and 
this illegal act was held to be the proximate cause of the injury to plain- 
tiff. I n  Toby V .  22. R., 33 L. R. A., 496 (94 Iowa, 256), i t  is said: "It 
is a general rule that the doing of a prohibited act, or the failure to per- 
form a duty enjoined by statute or ordinance, constitutes negligence for 
which the party guilty of such act or oniission is liable, unless excused 
by the contributory negligence of the one to whose person or property 
i t  is done," citing many authorities. To the same effect is 2 Labatt 
Master and Servant, 2177. He says: "By many courts i t  is held that 
a violation of such a statute constitutes negligence per se." After stating 
the other theories, he says: "That the former of these theories is the 
correct one can scarcely be doubted. A doctrine, the essential effect of 
which is that the quality of an act which the Legislature has prescribed 
or forbidden becomes ?TI open question upon which juries are entitled 
to express an opinion. would seem to be highly anomalous. The com- 
mand or prohibition of a permanent body, which represents an 
entire community, ought, in any reasonable view, to be regarded (348) 
as a final judgment upon the subject-matter, which renders i t  
both unnecessary and improper that this question should be submitted 
to a jury." The latest expression of judicial thought in  England corre- 
sponds with the autllorities cited. I n  Groves v. Wimborne, 2 L. R., 
1898, Q. B. Div., 402, Rigby, L. J., a t  p. 412, says: "When an absolute 
duty is imposed upon a person by statute, i t  is not necessary, in  order 
to make him liable for the breach of that duty, to show negligence. 
Whether there be negligence or not, he is responaiblc quacunque via 
for the nonperformance of the duty." In  New York the Court held in  
the Marino case, 173 N.  Y., 530, upon an appeal from a judgment of 
nonsuit, in  an action by a child employed within the prohibited age for 
an injury sustained, that the violation of the statute was at  least evi- 
dence of negligence. I n  Lee v. &Zanufacturing Co., 93 N. Y. Supp., 560, 
Gaynor, J., in a very strong and satisfactory opinion, held that in such 
an action the employment in violation of the statute was negligence p w  
se. H e  reviews the Marino case and shows that to say that such viola- 
tion is "some evidence" is illogical. This case was appealed to the Gen- 
eral Term, and reversed upon the authority of the Marino case. 101 
N. Y .  Supp., 78. While i t  may not be strictly accurate to speak of the 
breach of duty arising out of a violation of a statutory duty as negli- 
gence, as we have seen, i t  is so generally treated, as entitling the injured 
person to an action on the case for negligence. For  practical purposes, 
i t  is a convenient mode of administering the right, because i t  involves 
the question of proximate cause and contributory negligence. 
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Upon careful consideration, we conclude that the law is correctly laid 
down by Judge Thompson and the other authors quoted, and sustained 

by the best considered decided cases. The defendant insists that 
(349) if this be true his Honor committed crror when he withdrew from 

the jury the question of proximate cause. While i t  is true that 
if there be any dispute regarding the manner in  which the injury was 
sustained, or if, upon the conceded facts, more than one infereacc may 
be fairly drawn, the question should be left to the jury, yet i t  is equally 
well settled that when there is no dispute as to the f a ~ t s ,  and such facts 
are not capable of more than one inference, i t  is the duty of the judge 
to instruct the jury, as matter of law, whether the injury was the proxi- 
mate cause of the negligence of the defendant. 

I n  this case the plainkT is the only witness as to the manner in which 
he was injured. After describing the construction of the machine and 
the method of operating it, he says: ('1 worked four days as a tier; 
had to tie 25 or 30 sacks a minute on the fast i~achine. As the blockms 
move, the tags are on the left-hand side of the blocks. You cross your 
hand and catch the double string on the sack and draw i t  up and tie 
i t  in  a bowknot. You sit on the stool. . . . As I went to tie the 
sack, the string got around my finger and, as the blocks moved, i t  pulled 
my finger into the blocks. There is a little slide by these blocks, and 
the string pulled my finger under the blocks, and it.was caught between 
slide and block." His finger was cut off. From this testimony we do 
not perceive how any question can arise in regard to the proximate 
cause. The illegal act of the defendant placed the plaintiff at  the ma- 
chine. While operating the machine as he was employed to do, he was 
injured in the manner described by him. What other inference or con- 
clusion ran be drawn than that the employment, i n  violation of the stat- 
ute, was the proximate cause of the injury? There is no suggestion of 
any intervening cause, as in  RoZim's case. We are not, in this aspect of 

the case, considering the dangerous character of the machine or 
(350) the duty to warn and instruct plaintiff. These matters would be 

pertinent if plaintiff was over the prohibited age. These duties 
are imposed by the common law, independent of any statute. This is 
elementary and illustrated in  many cases. The statute is made, in pur- 
suance of' a wise, humane public policy, to prohibit the parents of chil- 
dren under 1 2  years of age from hiring them out, or owners of factories 
fronl employing them to work in  the places named, the Legislature tak- 
ing notice of the character of work, etc. 

I n  the exercise of her power and in the discharge of her duty to pro- 
tect her young children from being crippled, maimed, and growing up in 
ignorance, rendering them unfit to discharge the duties of citizenship, 
the State positively, and without regard to the character of the machine 



used, prohibits children under 12 years of age from-being employed or 1 worked in "factories or manufacturing establishments.'' The law is " 
made for their protection, and where, by its violation, one of them suf- 
fers an injury, a right of action accrues to him for damages. I n  the 
language of Judge Gaynor, supra: "This is a statute which marks an 
epoch in  the progress of humanity, and the courts should not get in its 
way or whittle it down." This Court has, in no uncertain way, dis- 
charged its duty to so construe the statute as to advance the remedy and 
suppress the evil. Fitzgeralrl 2;. Furniture Co., 131 N .  C., 636. 

For the first time we have before us the question presented by his 
Honor's instruction. We are of the opinion that, although possibly 
somewhat in advance of what was said in Rolin's case, he correctly in- 
terpreted the law, and we sustain his ruling. From the viewpoint that 
the plaintiff was not under 12 years of age, his Honor correctly in- 
structed the jury regarding the defendant's duty to furnish safe machin- 
ery and instruct the plaintiff in  its use. There can be no just 
criticism in  this respect. I t  is uniformly held that a child within (361) - 
the prohibited age does not assume ally risk of the employment to 
which he is put. Some of the courts-deny that a recovery for injuries 
can be prevented by contributory negligence. We had occasion to exam- 
ine this question in Rolin's case, and upon a reexamination of i t  find no 
reason to change our opinion as therein expressed. The presumption is 
that a child under 12 years of age is incapable of contributory negli- 
gence, but this presumption may be overcome, and, if there be evidence 
tending to do so, it should be submitted to the jury with proper instruc- 
tions. This his Honor did, and we find no error of which defendant can 
complain in this respect. The onIy other exception urged in the brief 
is that in speaking of the age of the plaintiff's alleged contributory 
negligence he used the expression, "a boy only 12 or 13 years of age," 
etc. The instruction was free from error, and me do not think the words 
criticised are open to the exception. 

We have examined with care the entire charge, and think that the 
case, in  all of its phases, was fairly submitted to the jury. The defend- 
ant argues that because plaintiff did not declare upon the statute, or 
make any reference to it, he cannot avail himself of its provisions. 
While i t  is true that where one sues for a penalty i t  is usual and proper 
to refer to the statute, it is not necessary if he set out facts bringing 
his case within the statute. Plaintiff sues for a breach of duty, and 
may rely on the statute to maintain his action. We note that thk Gen- 
eral Assembly, at its late session, restored the statute as enacted i-n 1903 
and changed i n  the Revisal, with some further protective features re- 
quiring certificate as to age and school attendance. I t  is the settled 
policy of the State of North Carolina that her children, under the age 



I N  THE S U P R E M E  COURT. [I44 

TOBACCO Go. v. TOBACCO Co. 

(352) of 12, a t  least, shall be in  her public schools, and not i n  her fac- 
tories and manufacturing establishments. I n  giving the con- 

struction which we have to the statute we but advance this wise, humane, 
and settled policy of the State. 

The  judgment must be 
Affirmed. 

Ci ted:  S .  v. R. R., 145 N. C., 546; McGhee v. R. R., 147 N. C., 155; 
McCaskill  v. Wallcer, ib., 200; Sturnes v. ~?!lanufacturing Co., ib., 558, 
561; S m i t h  2). Alpin,, 150 N. C., 427; R i c h  v. Electric Co., 152 N.  C., 
693, 695; Pet t i t  v. R. R., 156 N .  C., 127; Robinson v. M f g .  Co., 165 
N .  C., 498; Hol ton  v. Moore, ib., 552; Ensley v. Lumber  Co., ib., 692; 
Ledbetter v. English,  166 N .  C., 128; McGowan v. X f g .  Co., 167 N.  C., 
194; Deligny v. Furniture Co., 170 N.  C., 204. 

BLACKWELL'S DURHAM TOBACCO COMPASY v. THE AMERICAN 
TOBACCO COMPANY. 

(Filed 16 April, 1907.) ' 

1. Removal of Cause-Foreign Defendant-Diversity of Citizenship-Officers 
-Tort-Resident Defendants-Single Action. 

While upon a petition to remove a cause to the Federal court on the 
ground of diversity of citizenship, by virtue of the statute resident officers 
and directors of a, foreign corporation, as such, may not be made codefend- 
ants for the purpose of preventing the operation of the statute; yet when 
the complaint alleges that they are joint tort feasors, and the plaintiff 
therein elects to unite them in a single action, the controversy is not 
separable a t  the election of the defendants; when a cause of action sound- 
ing in tort is alleged against the corporation, with the further allegation 
that the resident defendants "are actively engaged and personally aiding, 
assisting, and coijperating with their codefendant in carrying on the busi- 
ness in violation of the plaintiff's right," a cause of action is alleged 
against the resident defendants, and the prayer of the petition for 
removal should not be granted. 

2. Same-Matters of Record at Time-Allegations of Petition. 
When a cause is sought to be removed to the Federal court by reason of 

diversity of citizenship under the statute, an allegation of the petition 
that defendants beliere the joinder of resident defendants was for the 
purpose of defeating Federal jurisdiction, and not in good faith, will not, 
in the absence of any finding of the fact, be considered. 

PETITION AND MOTION of the defendants, The  American Tobacco Com- 
pany and Blackwell's Durham Tobacco Company, for the removal of 
this cause to the Circuit Court of the United States for  the Eastern Dis- 

trict of North Carolina, heard before Moore, J., a t  August Term, 
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Plaintiff, Blackwell's Durham Tobacco Company, a domestic corpo- 
ration, sues the defendants, the American Tobacco Company (of New 
Jersey), the Blackwell's Durham Tobacco Company (of New Jersey), 
both foreign corporations, and 0. W. Watts, a resident and citizen of 
Durham, N. C. (one of the directors of the American Tobacco Com- 
pany, and a stockholder therein), C. W. Toms, W. W. Flowers, and 
D. W. Andrews; residents and citizens of Durham, N. C., local mana- 
gers, managing agents, and business supervisors of said corporations. 
The complaint sets forth : 

1. That the plaintiff, Blackwell's Durham Tobacco Company, is a 
corporation, duly created, organized, and existing under and by virtue 
of the laws of the State of North Carolina, with its principal office at  
Durham, in the county of Durham, State of North Carolina, and was 
so chartered and organized for the purpose of buying, manufacturing, 
and selling tobacco in  its various forms, including smoking tobacco, at ' 

Durham, within the county of Durham, in said State of North Caro- - 

lina. 
2. That the defendant the American Tobacco Company is a corpo- 

ration, created, organized, and existing under and by virtue of the laws 
of the State of New Jersey, and is engaged in the business of buying, 
manufacturing, and selling tobacco in  various forms, including smoking 
tobacco and cigarettes, at  Durham, in  the county of Durham, in said 
State of North Carolina. 

3. That the defendant Blackwell's Dnrham Tobacco Con~pany (of 
New Jersey) is a corporation, created, organized, and existing under 
and by virtue of the laws of the State of New Jersey, as the plaintiff is 
informed and believes, and the plaintiff alleges that the said Blackwell's 
Durham Tobacco Company (of New Jersey) is engaged in the 
manufacture of smoking tobacco, under said alleged corporate (354) 
name, a t  Durham, in  the county of Durham, in  the State of 
North Carolina, and in the sale thereof in the manufactured condition 
under the aforesaid alleged corporate name of Blackwell's Durham TO- 
bacco Company. 

4. That the defendant Blackwell's Durham Tobacco Company (of 
New Jersey) is not a copartnership and is not a corporation of the 
State of North Carolina, and there is no other existing corporation of 
this State, except the plaintiff, which has the corporate name of Black- 
well's Durham Tobacco Company; and if said defendant is a legal cor- 
poration at all, created and organized under any other State or govern- 
ment, the plaintiff is informed, and is advised by counsel learned in the 
law, and believes and so alleges, that the defendant Blackwell's Durham 
Tobacco Company (of New Jersey) has never complied with the corpo- 
ration laws of the State of North Carolina in that behalf made and pro- 
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vided, nor become domesticated as a North Carolina corporation, and 
it is not, therefore, authorized, but is expressly forbidden by the laws 
of the State of Xorth Carolina, to do the business aforesaid, or any 
other business at Durham, in the county of Durham, or elsewhere in the 
State of North Carolina, under the aforesaid corporate name of Black- 
well's Durham Tobacco Company; and the said defendant Blackwell's 
Durham Tobacco Company (of New Jersey) has been and is now un- 
lawfully doing the aforesaid business of manufacturing and selling 
smoking tobacco at Dnrham, in the county of Durham, in said State of 
Xorth Carolina, under the identical name of the plaintiff, in violation 
of the laws of this State, and in violation of the plaintiff's corporate 
rights in  the premises, to the plaintiff's irreparable injury and damage. 

5. That, as plaintiff is informed and believes, and so alleges, the de- 
fendant the American Tobacco Company, under and pursuant to 

(355) some business arrangement, contractual agreement, combination 
of business interests, or trust understanding, between i t  and its 

codefendant, said Blackwell's Durham Tobacco Company (of New Jer- 
sey), the terms of which said business arrangement, contractual agree- 
ment, combination of business interests, or trust understanding are un- 
known to the plaintiff, has been, and still is, aiding and assisting and 
cooperating with the defendant Blackwell's Durham Tobacco Company 

siness (of New Jersey) in the aforesaid unlawful and unauthorized bu ' 
of manufacturing and selling smoking tobacco at Durham, in  the county 
of Durham, and in the said State of North Carolina, in violation of 
the laws of this State and in violation of the plaintiff's corporate rights 
in the premises, and to plaintiff's irreparable injury and damage. 

6. That the defendant George W. Watts, for a long time prior to the 
commencement of this action, was, and still is, one of the directors of 
the defendant the American Tobacco Company, and also a stockholder 
therein, and was, before and at the commencement of this action, and 
still is, a citizen and resident of Durham, in the State of North Caro- 
lina, and is, as such director and stockholder, directly connected with 
and interested in the aforesaid business and business connections be- 
tween the defendant, Blackwell's Durham Tobacco Company (of S e w  
Jersey) and the American Tobacco Company, and directly connected 

_with, actively and personally aiding, assisting, and cooperating in the 
tortious acts of his codefendants hereinbefore set forth. 

7. That the defendants C. W. Toms, W. W. Flowers, and D. W. An- 
drews'are natural persons, who, before and at the commencement of this 
action, were, and still are, citizens and residents of Durham, in the 
county of Durham, in said State of Korth Carolina, and were, before 

and at the commencement of this action, and still are, the IocaI 
(356) managers, managing agents and business supervisors, by what- 
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ever name and title they may be respectively called, and are parties 
directly interested in  carrying on the aforesaid unlawful business, and 
are actively and personally aiding and assisting and cijoperating with 
their codefendants in carryi--g on the aforesaid unlawful business of 
manufacturing and selling tobacco as aforesaid, at  Durham, in said 
State of North Carolina, under the name of Blackwell's Durham To- 
bacco Company, in vioIation of the corporation laws of the State of 
North Carolina, and in violation of the plaintiff's aforesaid chartered 
corporate rights undar plaintiff's aforesaid corporate name of Black- 
well's Durham Tobacco Company. 

8. That the defendant C. W. Toms is the agent who has been desig- 
nated by both of the defendants, Blackwell's Durham Tobacco Conipany 
(of New Jersey) and the American Tobacco Company, respectively, 
upon whom legal process may be served, and said C. W. Toms is the 
general business manager and superintendent of both of said defendant 
corporations in the carrying on of their joint and several businesse;: 
aforesaid at and in Durham, in the county of Durham, in the State of 
Korth Carolina. 

The plaintiff prayed that defendants and each of them be enjoined 
from using plaintiff's corporate name, etc., and for general relief. 

Before the time for filing the answer expired, defendants, the -4meri- 
can Tobacco Company and the Blackwell's Durham Tobacco Company, 
filed their petition, accompanied with the bond as required by the stat- 
ute, for the removal of the cause i n t ~  the Circuit Court of the United 
States for the Eastern District of North Carolina, setting out their resi- . 
dence, and further: "That the so-called defendants in this suit other 
than your petitioner, Blackwell's Durham Tobacco Company, including 
your petitioner, the American Tobacco Company itself, are 
merely nominal defendants; that the said C. W. Toms, W. W. ( 3 5 7 )  
Flowers, and D. W. Andrew sustain only the relation of eni- 
ployees to your petitioner, Blackwell's Durham Tobacco Company; they 
are not, as alleged in the complaint, directly interested in the business 
of said Blackwell's Durham Tobacco Company, your petitioner, con- 
ducted in Durham, S. C., or elsewhere; they are neither' officers, direc- 
tors, nor stockholders in said company, and have no voice in  the conduct 
of its affairs, but are its mere servants, employed by it to render service 
under the control and immediate direction of its officers and board of 
directors; that their only interest in  or conduct of any business con- 
ducted in Durham, N. C., or elsewhere, under the name of Blackwell's 
Durham Tobacco Company, is as such employees of your petitioner, 
Blackwell's Durham Tobacco Company, under the control, management, 
and direction of its board of directors and officers. That this suit is to 
try the title as between the plaintiff corporation and your petitioner, 
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Blackwell's Durham Tobacco Company, to the trade name, 'Blackwell's 
Durham Tobacco Company,' as shown and set forth in  the complaint, 
and that the whole controversy is between the said plaintiff corporation, 
on the one hand, and your petitioner, Blackwell's Durham Tobacco 
Company, on the other; that petitioners are advised and verily believe 
that the action of the plaintiff in making nominal parties defendant the 
said three natural persons, employees of petitioner, Blaokwell's Durham 
Tobacco Company, and citizens of North Carolina, and the said George 
W. Watts, would not operate to prevent this removal, even if such action 
had been taken in good faith; but, as petitioner further believes, such 
joinder of said four natural persons was not i n  good faith, but was for 

the express and fraudulent purpose of defeating the jurisdiction 
(358) of the said Circuit Court of the United States. Defendant 

George W. Watts is not a necessary or proper party to this con- 
troversy, and does not bear nor has he ever borne any relation whatso- 
ever to the said Blackwell's Durham Tobacco Company, whether as 
director, officer, employee, agent, or stockholder, and has not in any way 
been directly or indirectly connected with or interested in the business 
carried on by the said Blackwell's Durham Tobacco Company, your 
petitioner, or in aiding, assisting, or cooperating therein. That your 
petitioner, the American Tobacco Company, bears no relation to your 
petitioner, Blackwell's Durham Tobacco Company, contractual or other- 
wise, except that i t  is a stockholder in said Blackwell's Durham Tobacco 
Company; and the said George W. Watts bears no relation to your peti- 
tioner, the American Tobacco Company, except that he is a director and 
stockholder therein." 

His  Honor, Judge  Moore, upon hearing the petition, refused to order 
the removal of the cause. Defendants, the American Tobacco Company 
and Blackwell's Durham Tobacco Company, excepted and appealed. 

Guthr ie  & Guthrie  for plaintiff .  
Ful ler  & Fuller  and J u n i u s  Parker  for defendants.  

CONEOR, J.;after stating the case: It  appeared in  the record that, 
upon the original complaint, a petition for removal was filed, and in 
scme way, without any order to that effect, a transcript of the record 
was docketed in  the Circuit Court. Thereafter an order was made by 
his Honor, Judge  Pri tchard,  remanding the record because of the irregu- 
lar manner in which i t  was docketed. Thereafter, the plaintiff made 
defendant Watts a party defendant and filed an amended complaint. 
The present petition for removal was thereupon filed, and i t  is con- 

ceded by all parties that i t  is upon the amended complaint and 
(359) petition the motion for removal is to be disposed of, without 
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regard to the former orders, etc. I t  is further conceded that upon the 
record before us we are not permitted to consider the question whether 
if upon demurrer to the complaint any cause of action is set forth. The 
nonresident corporation defendants insist that, conceding for the pur- 
pose of this motion for removal a cause of action against them is stated 
entitling plaintiff to the relief demanded, the other defendants are 
neither necessary nor proper parties. They contend that any judgment 
in the nature of an injunction which might be rendered against them 
would bind the other defendants, who have no other relation to the par- 
ties or the cause of action than agents, officers, or employees, and that, 
as such, they would be bound to the same extent and in  the same nlanuer 
as if named in  the summons, complaint, and judgment. From this 
proposition they conclude and insist that we should conclude that the 
resident defendants are not only not necessary but not proper parties; 
that, for the purpose of disposing of this appeal, they should be treated 
as nominal or formal parties, against whom no relief may be demanded. 
That, upon the allegations of the complaint, taken to be true, the resi- 
dent defendants are doing nothing affecting the plaintiff which does not 
pertain to their relation to the corporation defendants as their officers, 
servants, or employees. The question is not free from difficulty, and the 
labors of learned and industrious counsel do not direct to our attention 
any case directly in  point. 

Defendants insist that because the resident defendants are not neces- 
sary parties, they are entitled to remove the cause; that to show that 
they are proper parties is not sufficient to defeat such right. I f  in no 
aspect of the complaint could any judgment be rendered against 
the resident defendants, i t  would seem clear that they are neither (360) 
necessary nor proper parties, and their presence cannot affect the 
right of the nonresident defendants to a removal. Such was the conclu- 
sion reached in Wecke~ v. E. and S. Co., 204 U. S., 176, relied upon by 
defendants. 

I n  that case an employee of the corporation was joined as defendant. 
The cause was removed, and upon a motion to remand, made i n  the Cir- 
cuit Court, i t  was found, as a fact, that he could not in  any aspect of the 
case be held liable as a joint tort feasor with his codefendant. The 
learned justice who wrote for the Court cited R. R. v. Thompson, 200 
U. S., 206, written by himself, and distinguished it from the case then 
before the Court. The defendants insist that the decision in Wecker's 
case is controlling in  the one before us. While i t  bears upon the ques- 
tion, we think that the same distinction is found between the two, as 
pointed out by Mr. Justice Day. I f  counsel are correct in  their conten- 
tion, that unless the resident defendants are necessary parties the order 
of removal must be made, i t  is useless to further consider the case, be- 
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cause we do not think that they are such; that is to say, that no final 
judgment can be rendered without their presence, or that their presence 
is "necessary to a complete determination or settlement of the questions 
involved." Revisal, sec. 410. I t  is true that expressions are to be found 
in  opinions of the Supreme Court of the United States sustaining the 
defendants' contention in this respect. Barney v. Latham, 103 U. S., 
205. I t  is equally true that in a large number of cases that Court has 
held that where two or more persons, either natural or corporate, are 
charged with a joint tort, they may be joined in one action, and that 
when so joined the nonresident defendant is not entitled to remove the 

cause into the Federal court. The causes of action are not sepa- 
(361) rable, although the defendants may interpose separate defenses, 

and the plaintiff may not upon the trial recover against the resi- 
dent defendant. 

This principle has been frequently applied to cases wherein the resi- 
dent defendant is an agent, servant, or employee of the nonresident cor- 
poration. I n  the latest case to which our attention is called, R. R. v. 
Thompson, supra, Mr. Justice Day reviews the decisions and quotes with 
approval the following language, used in Powell v. R. R., 169 U. S., 92: 
"It is well settled that an action of tort which might have been brought 
against many persons or against any one or more of them, and which is 
brought in a State court against all jointly, contains no separate contro- 
versy which will authorize its removal by some of the defendants into 
the Circuit Court of the United States, even if they file separate answers 
and set up different defenses from the other defendants, and allege that 
they are not jointly liable with them and that their own controversy 
with the plaintiff is a separate one; for, as this Court has often said, a 
defendant has no right to say that an action shall be several which.the 
plaintiff seeks to make joint. A separate defense may defeat a joint 
recovery, but i t  cannot deprive a plaintiff of his right to prosecute his 
suit to final decision in his own way. The cause of action is the subject- 
matter of the controversy, and that is, for all purposes of the suit, what- 
ever the plaintiff declares it to be in  its pleadings." The learned justice 
proceeds to hold, up011 the authority of many decided cases, that "the 
question of removability depends upon the state of the pleadings and the 
record at the time of the application for removal," saying that "It has 
been too frequently decided to be now questioned" that the plaintiff may 

elect his own mode of attack, and the case which he makes in his 
(362) complaint determines the separable character of the controversy 

for the purpose of deciding the right of removal. 
In ~oncluding the discussion, the question is put:  Does this become a 

separable controversy within the meaning of the act of Congress because 
the plaintiff has misconceived his cause of action and had no right to 
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prosecute the defendants jointly? We think, in the light of the adjudi- 
cation above cited from this Court, i t  does not. Upon the face of the 
complaint, the only pleading filed in  the case, the action is joint. I t  
may be that the State court will hold i t  not to be so. I t  may be, which 
we are not called upon to decide now, that this Court would so deter- 
mine if the matter shall be presented in a case of which i t  has jurisdic- 
tion. But this does not change the character of the action which the 
plaintiff has seen fit to bring, nor change an alleged joint cause of action 
into a separable controversy for the purpose of removal. See, also, 
R. A. 1;. Bohort, ib., 221. I t  may be, and probably is, true that expres- 
sions may be found in  opinions filed by Circuit Court judges, which 
either do or appear to conflict with the language used b - ~  the Court. 
Noon on Removal, see. 132. Assunling, for the purpose of this discus- 
sion, that plaintiff has set out in his complaint a remediable tort corn- 
mitted by defendant corporations, the question is presented whether i t  
has also set out a cause of action on account of the same tort against the 
other defendants. Plaintiff says that i t  has, by virtue of its charter, the 
right to its corporate name, with all of the advantages incident thereto. 
That defendant Blackwell's Durham Tobhcco Company, a foreign cor- 
poration, having the same name, by virtue of some contract or trust 
agreement entered into with the defendant the American Tobacco Conis 
pany, is conducting the same business which plaintiff by its char- 
ter is entitled to conduct and prosecute, and that, by adopting its (363)  
corporate name and conducting the business as set forth, said de- 
fendants are acting in violation of its corporate rights. This is its cause 
of actioa. We do not attach any importance to the allegation that the 
defendant the Blackwell's Durham Tobacco Company has not complied 
with the statutes of the State in regard to filing its charter, etc., in the 
office of the Secretary of State. Revisal, see. 1194. For a failure to 
conlply with the statute a penalty is given the State. Xo cause of action 
accrues to the plaintiff. 

Assunling that the act set out in the complaint constitutes an action- 
able tort against the defendants, the question arises, What are the rights 
of plaintiff against the resident aefendants who "are actively and per- 
sonally aiding and assisting and coiiperating with their codefendants in  
carrying on the aforesaid business, etc., in violation of plaintiff's afore- 
said charter rights," etc? We are not expressing any opinion respect- 
ing the legal liability of either of defendants to  lai in tiff. I t  would 
seem, if the defendant corporations are liable to an action, that the 
other defendants could claim no immunity for their coijperation with 
them because they bear the alleged relationship to the corpo~ations. - I n  
what respect, for the purpose of this discussion, does their status differ 
from the engineer and conductor who, aiding the railroad to operate its 
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train of cars, tortiously injures the plaintiff? I t  is too well settled to 
admit of controversy that they are jointly and severally liable, and may 
be sued either separately or jointly, as the plaintiff may elect; and 
although upon the hearing they may successfully defend the action, 
leaving the company alone liable, no right of removal is conferred. Cer- 
tainly i t  cannot be said that the engineer is a necessary party to such 

action. The plaintiff may sue and recover of the company the 
(364) damage sustained, without calling in  the engineer. I t  would 

seem that if, pending the litigation, the plaintiff entered a nol. 
pros. as to the engineer, leaving the company the sole defendant, the 
right of removal would at once arise. R. R. v. Thompson, mpva. I f ,  
therefore, the plaintiff has a joint and several cause of action against 
the defendant corporations as joint tort feasors, which i t  could prosecute 
i n  separate actions, i t  may, if it so elect, sue them jointly. When i t  so 
elects, the defendant must try the. cause in the forum selected by plain- 
tiff. This seems to be the conclusion reached by the Supreme Court of 
the United States in  a large number of cases cited in R. R. v. Thompson, 
supra. This Court has uniformly so held. Hussey v. R. R., 98 
N. C., 34. - We do not perceive how this case can be distinguished from those 
cited if the plaintiff is entitled to maintain its action against the non- 
resident corporation; that is to say, if the conduct of the corporations is 
an actionable tort. Certainly all who actively aid, abet, and uoijperate 
with them in committing the tort, whether as officers, servants, agents, 
or employees, are jointly liable with them. "Joint tort feasors are held 
responsible, not because of any relationship existing between them, but 
because of concerted action toward a common end." 2 Jaggard Torts, 
210. I f  this were an action against all of the defendants for damages, 
it would seem that, in the light of the authorities, there would be no 
question that his Honor properly refused to remove. Does the fact that 
plaintiff seeks to enjoin defendants from continuing their wrongful and 
harmful conduct affect the right of the petitioners to remove the cause? 
Assuming that plaintiff is entitled to 'the relief demarided against the 
nonresident corporations, why is i t  not also entitled to the same relief 

against all who are actively aiding, abetting, and coiiperating 
(365) with them? Defendants say because such relief is not necessary; 

that the injunction against the nonresident corporations will 
effectually and completely protect plaintiff's corporate rights. To this 
plaintiff responds that, if it so elected, i t  could sue all of the wrongdoers 
joidtly for damages ; it may upon the same principle maintain an action 
for any other relief to which i t  may be entitled. Thus the real question 
i n  controversy is presented. 
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I t  must be conceded that the authorities uniformly hold that an in- 
junction against a corporation is binding, not only upon its managing 
officers, but upon its agents, employees, and servants who have notice 
thcreof. People u. Xtu~te??ant ,  9 N.  C., 263; 59 Am. Dee., 530. While 
this is true, we can see no good reason why, if as in this case the corpo- 
rations are nonresidents, and beyond the power of the court to punish 
by fine for disobedience of the order, or, possibly, because of the large 
interests in~~olved, a fine might not secure obedience, the plaintiff may 
not, if i t  so elects, make his injunctive remedy more effectual by bring- 
ing in the officers, employees, etc., who are subject to the jurisdiction 
of the court and amenable to such orders as may be made to protect 
plaintiff's rights. I t  is not difficult to see how foreign corporations 
could, if so inclined, evade the injunction of the courts unless resident 
officers or employees are made parties and brought personally within the 
jurisdiction of the court. 

Defendants cite several cases which i t  is claimed sustain their eonten- 
tion. I n  Pond v .  Xibley, 7 Fed., 192, .the plaintiffs sought to enjoin a 
corporation from executing a lease, claiming that it-was ultra vires. 
They joined several of the officers and directors, residents of the State 
in which the suit was brought, in a suit against the corporations resi- 
dent of other States. The suit being removed, the corporations made a 
motion to remand for that the resident directors werc not neces- 
sary, 'but only nominal or formal parties. The contention was (366) 
sustained, Blatchford, Circuit Judge, holding that the only real 
parties to the suit were the nonresident corporations; that they could 
not make the lease except by and through their officers and directors. 
"The individual defendants must, therefore, be considered as not parties 
to the controversy set forth in  the complaint between the plaintiffs and 
the two corporations." 

I n  Hatch  v. R. R., 6 Blatch., 105, Fed. Cases, 6204, cited by the 
Court, the suit was also brought to restrain the corporation from exe- - 
cut,ing a contract. I n  thc other cases relied upon by defendant the pur- 
pose of the suit was to restrain the corporation from doing some specific 
corporate act which could only be done by the managing officers of the 
corporation. In  nonc of them do we find, as in this case, the charge that 
the foreign corporation is carrying on business in  violation of defend- 
ant's rights, and that the individual resident defendants are aiding and 
coaperating with the wrongdoer in the wrongful conduct. I f  the plain- 
tiff is entitled to the relief demanded, it would seem that its rights 
should extend to all persons, either natural or corporate, who are jointly 
engaged in the wrongful conduct complained of. I t  may well be that, 
if an  injunction issue against the corporations, the plaintiff would be 
entitled to attach for contempt any employee or agent who disobeyed i t  
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by showing that he had notice thereof; but we do not perceive why, in 
the first instance, it may not make such agent or employee a party and 
have the injunction directed against him as a joint tort feasor. 

Fully conceding the force of the decisions made by the Federal Cir- 
cuit Court, we do not find that the question presented upon this record 

has been directly decided, nor do we find that the Supreme Court 
(367) of the United States has ever passed upon it. We are thus left 

to reach a conclusion amidst the maze of the numerous opinions 
of Circuit Court judges found in the Federal Reporter and such de- 
cisions as have been made by the Supreme Court of the Cnited States. 
We have endeavored to follow what seems to be the principles announced 
i n  R. R. 2j. T h o m p s o n ,  supra. Defendants insist that, upox the motion 
for removal, the facts set forth in  the petition must be taken as true. 
The only fact alleged in the petition which does not appear upon the 
face of the complaint is that defendant "believes that such joinder of 
the said four natural persons was not in  good faith, but was for the 
express and fraudulent purpose of defeating the jurisdiction of the said 
Circuit Court ofathe United States.'' Of course, if by making this aver- 
ment, based upon petitioner's belief, the State courts must, notwith- 
standing the facts set out in  the complaint showing a joint cause of 
action, take i t  to be true, that is the end of the controversy. We do not 
so understand the decisions. I n  R. R. v. Thompsom, supra,  the follow- 
ing language used by the Court in  T h o r n  Co. v. PzJlw, 122 U. S., 535, 
is quoted with approval: '(It is equally well settled that, in any case, 
the question whether there is a separable controversy which will war- 
rant a removal is to be determined by the condition of the record in Ihe 
State court at  the time for filing the petition for removal, independently 
of the allegations in that petition or in the affidavit of the petitioner, 
unless the petitioner both alleges and proves that the defendants were 
wrongfully made joint defendants for the purpose of preventing a re- 
moval into the Federal court." 

I t  has been said in several cases that if the plaintiff could legally sue 
the corporation and its agent or employee jointly, the fact that his elec- 
tion to do so was for the purpose of preventing a removal was imma- 

terial. I f  the plaintiff chooses his mode of attack that way, his 
(368) motive for doing so cannot be said to be wrongful or fraudulent. 

I n  WecLer v. B. and S. Co., supra,  the Court cites, with approval, 
the language used in  Thompson's  case, saying: "But in -this case both 
parties filed affidavits, upon the motion to remand, for and against the 
right to remove." I t  seems that upon the motion to remand, the defend- 
ant  filed affidavits for the purpose of showing that, in fact, the defend- 
ant employer had no connection whatever with the commission of the 
tort complained of, and upon a hearing, the Court so found. We do 
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not find any case in which upon a petition for removal filed in the State 
court the question of practice raised by defendants is decided. I t  would 
seem, however, upon the reason of the thing, that, assuming the plain- 
tiff's complaint shows a joint cause of action, the party who alleges 
fraud should be required to prove it. We find that the Circuit Court 
of Appeals, Seventh Circuit, has so decided in Ofner v. R. R., 149 Fed., 
201. Baker, Circuit Judge, says that a petition for removal which sim- 
ply avers that the resident defendants "were fraudulently joined is bad 
a s  pleading; i t  is worse as proof.'' That the facts showing bad faith 
should be set out, and that these "the petitioner assumes the burden of 
establishing." Any other rule would enable a nonresident defendant to 
remove every case in which he was willing to swear that in his opinion 
the joinder was for the purpose of preventing a removal. As no proof 
was offered to sustain the charge of fraud, it is not to be considered. 

The entire question of the removability of causes is involved in diffi- 
culty and doubt. The author of Noon on Removal of Causes seems to 
be impressed with this opinion; he frequently cites a line of cases only 
to conclude that it is doubtful whether they are correct. I t  seems well 
settled that where the right to remove is doubtful, the Court will 
refuse to do so, and the Circuit Court will remand. Moon on (369) 
Removal, sec. 39. 

Whether the plaintiff, in its complaint, has set forth any actionable 
wrong is not open to us at this time, and' we express no opinion thereof. 
Ib., 44. It is very doubtful whether, upon the authority of the well con- 
sidered case of Bingham v. Gray, 122 K. C., 699, any cause of action is 
set out. The plaintiff insisted that, conceding defendant's contention in 
other respects, the resident defendants were properly joined for the pur- 
pose of enabling i t  to have discovery. The authorities sustain the posi- 
tion of plaintiff that where, under the practice prevailing with us, prior 
to th'e adoption of our Code of Civil Procedure, discovery was sought 
from a corporation, i t  was proper and necessary to join such of its offi- 
cers as were supposed to have personal knowledge of the facts in regard 
to which discovery was sought. The Bill of Discovery is, by The Code, 
abolished, and the provisions of sections 864 and 865 substituted there- 
for. Whether for the purpose of examining the defendant's officers or 
employees, as p'rovided in those sections, it is necessary to make them 
parties to the record, we do not now express any opinion, because we 
find no suggestion in the complaint of any such purpose, or that there 
are any facts pertinent to the cause of action of which pl~intiff  desires 
to have discovery. The order of his Honor is 

Affirmed. 

Ciled: Hough v. R. R., post, 702; Davis V .  Rexford, 146 N. C., 424; 
McCulZoch v. R. R., 149 N. C., 311; Ren v. Mirror Co., 158 N.  C., 27;  
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Ober v. Katzenstein, 160 N. C., 441; Pfeifer v. Israel, 161 N.  C., 429; 
Lloyd v. R. R., 162 N. C., 494; BZount v. Fraternal Assn., 163 N.  C., 
171 ; Smith v. Quarries Co., 164 N .  C., 351, 352 ; Hollifield v. Telephone 
Co., 172 N.  C., 720. 

SOUTHERX IMMIGRATION, IMPROVEMENT, AND MANUFACTURING 
COMPANY v. JOSEPH ROSEY ET AL. 

(Filed 16 April, 1907.) 

1. Tax Deed-Maker-Ex-Sheriff-Revisal 1905, Sec. 950. 
A tax deed, signed and executed by one who was the sheriff of the 

county at  the time of the sale of land for taxes, after the expiration of 
his term of office, as "ex-sheriff," is authorized by Revisal 1905, sec. 950, 
and is to that extent ralid. 

2. Same-After Two Years from Sale Day-Statute-Void. 
Under Laws 1901, ch. 588, and Revisal 1905, see. 2905, a tax deed made ' 

by a sheriff more than "two years from the day of sale of the real estate 
for taxes," etc., is void, the authority of the sheriff to make the deed 
being solely derived from the statute, the statute being capable of a strict 
construction only, the time limitation must be observed. 

3. Same-Purchaser-Money Paid-Lien. 
A purchaser of land at a tax sale under the statute, subsequently 

acquiring an invalid title by reason of insufficient description, or void for 
not having been made within the statutory time, is entitled to have the 
amount he has paid therefor declared a lien on the land in his favor. 

CIVIL AcTIom to recover land, tried before Justice, J., and a jury, at  
September Term, 1906, of MOORE. 

Plaintiff claimed title under R deed cobeying the land to plaintiff , 
from J. R. Chamberlain, dated 9 June, 1891, and offered said deed in 
evidence. Plaintiff also introduced oral evidence tending to show occu- 
pation and claim of ownership under said deed. 

Defendant clqimed title under a tax deed from S. M. Jones, ex-sheriff 
and former tax collector of Moore County, to one Joseph Rosey, bear- 

* ing date 15 May, 1905, purporting to be made by' virtue of a sale for 
taxes of the land in  dispute, which took place on 6 May, 1901, while 

said S. M. Jones was sheriff and tax collector of Moore County, 
(371) such land having been listed and sold as the property of said 

J. R. Chamberlain, plaintiff's grantor, and his brother. Defend- 
ant further set up a claim for the amount of taxes paid by the pur- 
chaser, Joseph Rosey, whom defendants here represent, both as admin- 
istratrix and heirs a t  law. 

There were issues submitted as to plaintiff's ownership of the land 
and wrongful possession thereof by defendants, and also as to the 
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amounts paid by Joseph Rosey for the purchase of said land and for 
payment of the tax thereon for the years 1900 and 1901. 

The issues as to the amount paid by Joseph Rosey having been an- 
swered by consent of parties, the court charged the jury that on the evi- 
dence, if believed, they would answer the issue as to the ownership of 
the land and wrongful possession thereof in  favor of plaintiff. 

There was judgment on the verdict for plaintiff for the land, and also 
declaring the amounts paid by Joseph Rosey a lien thereon in favor of 
defendant administratrix, and from this judgment defendants excepted 
and appealed. 

W .  J .  Adam and J.  H.  Pou for plaintig. 
U .  L. Xpence for defendant. 

HOKE, J. The plaintiff having offered in  evidence a deed from J. R. 
Chamberlaill for the land in  controversy, which antedates the sale for 
taxes and deed made pursuant thereto, in  which the land was sold for 
taxes and conveyed as the property of J. R. Chamberlain, plaintiff's 
grantor, the rights of the parties litigant as to the ownership and pos- 
session of the land was properly made to depend on the validity of the 
said tax deed. Edwards v. Lyman, 122 N .  C., 741. 

According to the testimony, this sale took place on G May, 1901, and 
S. M. Jones, who was then sheriff and tax collector, gave to 
Joseph Rosey, the purchaser, a certificate; and on 19 May, 1902, (372) 
the said tax colIector undertook to execute a deed for the land to 
Joseph Rosey, which was void because it contained no sufficient descrip- 
tion of the property and no data from which a description could be 
established or permitted by the aid of par01 testimony (Qrier v. Allen, 
89 N.  C., 346; Tremaine v. Williams, ante, 114), and perhaps for other 
defects whiah could be suggested. 

Recognizing that this attempted conveyance was not sufficient to pass 
the property, the defendants procured from S. M. Jones the deed under 
which they now claim the property, sufficient in form for the purpose 
desired, and which was executed by S. M. Jones on 15 May, 1905, after 
he had gone out of office, and which is signed by him as ex-sheriff. 

No objection can be made to this deed from the mere fact $hat the 
grantor therein was not in office at  the time the same was executed. Our 
statute expressly provides to the contrary, both as to sheriffs and tax 
collectors. Revisal 1905, see. 950. But the objection urged, and which 
we think is available to defeat the claim of defendants under this deed, 
is that the same was executed more than two years after the date of the 
sale. 

The statute applicable to this question, Laws 1901, ch. 558, sec. 18, 
provides that "at any time within one year after the expiration of one 
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year from the date of sale of any real estate for taxes, if the same shall 
not have been redeemed, the sheriff, on request and on production of the 
certificate of purchase, shall execute and deliver to the purchaser, his 
heirs or assigns, a deed of conveyance for the property,'' etc. 

The same provision will be found, somewhat differently expressed in 
Revisal, see. 2905: 

(373)  "Deed, when and by whom made. At any time after one year, 
and within two years from the day of sale of any real estate for 

taxes, and'upon demand of the purchaser, etc., the sheriff shall execute 
a conveyance." 

While these revenue laws should, in  their general features, receive a 
reasonable and just construction, so as to promote and make efficient the 
evident purpose of the Legislature, i t  is also an accepted principle that 
in  those features which may operate to deprive a citizen of his property 
by quasi summary proceedings or imposes forfeitures upon him, their 
requirements should be strictly complied with. 

Black on Interpretation of Laws, p. 328, where we find the doctrine 
stated as follows: '(Again, those provisions of the revenue laws which 
authorize the officers of the revenue to make public sale of the lands on 
which the taxes remain delinquent are to be construed with strictness, 
so far  as to require an exact compliance with all those provisions which 
are designed for the security and protection of the taxpayer, though less 
stress may be laid upon such provisions as are merely directions to the 
officers. The reason is that laws of this character operate to deprive 
the citizen of his estate, not, indeed, ivithout due process af law, but by 
the agency of ministerial officers and in  a summary manner, which may 
result in  injustice, o r  even oppression, if his rights are not carefully 
guarded." 

And further: 
"When the statute under which land is sold for taxes directs an act.to 

be done, or prescribes the form, time, and manner of doing any act, such 
act must be done and in  the form, time, and manner prescribed, or the 
title is invalid, and in this respect the statute must be strictly, if not 
literally, complied with." 

I n  niaking a sale of this character and conveying the delinquent's 
property to the purchaser, the sheriff or tax collector acts solely 

(374) by virtue of the authority given in the statute; and the statute 
having only conferred authority to make such a deed after one 

year, and within two years from date of sale, the officer's deed made 
after that date is invalid and conveys no title to the purchaser. 

We have so held at  the present term in  Lumber Co. v Price, ante, 50. 
No authority for such a deed is found in the statute, and there is no 
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pr inciple  o r  rule  of construction which would permi t  o r  just i fy t h e  
Cour t  i n  ignoring t h e  express l imitat ion fixed by t h e  l a w  itself. 

T h e  deed, therefore, under  which defendants claim, hav ing  been made  
more t h a n  f o u r  years  a f te r  t h e  t a x  collector's sale, conveyed n o  title t o  
t h e  purchaser, a n d  the  court below was correct i n  holding t h a t  on  t h e  
evidence, i f  believed, t h e  issues as  to  tit le a n d  possession should be an- 
swered i n  favor  of plaintiff. 

T h e  plaintiff n o t  having appealed, the  question of whether  t h e  claim 
f o r  taxes p a i d  b y  Joseph  Rosey w a s  asserted within the  t i m e  required 
b y  the statute, Revisal 1905, secs. 2911 a n d  2912, i s  no t  presented. 

N o  error .  

Cited: Jones v. Schull, 153 N. C., 522. 

(375) 
MELVIN HORNE v. COKSOLIDATED RAILWAY, LIGHT AND POWER 

COMPANY. 

(Filed 16 April, 1907.) 

1. Pleadings-Issues Submitted-Issues Tendered. 
When upon the complaint and answer, specifying upon the one side and 

denying upon the other, there are  different phases of negligence claimed 
by the plaintiff a s  arising on the facts, i t  is not error of the court below 
to refuse to submit separate issues addressed to the different allegations, 
if those submitted are  germane and give to each party a fair opportunity 
to present his version on the facts and his view of the law, so that the 
case may be tried on its rnerits. 

2. Evidence-Expert Witness-Facts-Opinion. 
An expert witness may testify to pertinent facts a t  issue in the case, 

coming under his olyn observation, as well as to such expert opinion 
thereon a s  is proper and within his peculiar knowledge and training. 

3. Same-Finding of Court Below. 
The finding of the court below, upon proper evidence, that a witness is 

an expert, is  conclusive. 

4. Electricity-Deadly Wires-Duty of Owners. 
I t  is the duty of those who are allowed to place above the streets of a 

city wires charged with a deadly current of electricity, or liable to become ' 

so charged, to  exercise the utmost care, so fa r  a s  human foresight can 
reach, in  their construction and maintenance. 

5. Negligence-Evidence-Nonsuit. 
There is no error in the court below refusing to dismiss the action, as  

on motion to nonsuit under the statute, i t  appearing that  there was com- 
petent evidence of a d e a r  breach of duty on the part of the defendant 
company in the conditions under which the plaintiff, employee, was re- 
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cluired to do his work; in placing a primary wire, charged with a nign , 
and dangerous voltage of electricity, under dead wires holding and con- 
trolling an electric lamp, by which, while in the discharge of his duties, 
the plaintid was injured, being necessarily in such position that in raising 
and lowering the lamp the wires would come in coutact, making it proba- 
ble that the insulation mould wear or burn away a t  a point where, in case 
the insulation should be morn or burned off, the wires would become 
charged, and plaintiff, in doing his work in the ordinary and usual way, 
would likely come in contact with an iron awning and ground the cur- 
rent, making serious or fatal injuries almost certain; it  further appearing 
that it was in this manner the injury was caused. 

6.  Same-Proximate Cause-Excusable Accident. 
There was no error in the court below refusing to dismiss an action as 

on judgment of nonsuit upon the ground that the proximate cause of the 
injury received was the unexpected sagging of a telephone wire of another 
company a t  a different point, which had been left in place above defend- 
ant's system, and by means of which defendant's opposite primary wire 
was grounded, thereby causing the shock and thus rendering the occur- 
rence an excusable accident, when there is evidence tending to show that 
such result was likely to occur a t  any time and in various ways. 

( 3 7 6 )  ACTION to recover damages for personal injuries caused by the 
alleged negligence of defendant, and tried before Jones, J., and a 

jury, a t  September Term, 1906, of NEW HANOVER. 
The three ordinary issues in  actions of this character were responded 

to by the jury:  
1. As to negligence on par t  of defendant causing the injury. 
2.  Contributory negligence on part  of plaintiff. 
3. Damages. 
Verdict and judgment for plaintiff, and defendant excepted and ap- 

pealed. 

Rountree d3 Carr, H.  McClammy, and W.  Kellum for p la in t i f .  
Meares d3 Ruark for defendant. 

HOKE, J. This cause was before us on a former appeal, and will be 
found reported in  141 N. C., 50. I n  that  appeal, the facts having been 
sufficiently stated, the principles of the law were fully declared. On 
careful examination of this record, we think tha t  the present trial has 
been conducted in  accordance with the former opinion; and the facts 
being substantially similar, we find no occasion for elaborate statement 

or  discussion. 

( 3 7 7 )  The plaintiff having, by leave of court, amended his complaint 
so as to specify different phases of negligence claimed as arising 

on the facts, and the answer having been filed making denial, the de- 
fendant alleges for error that the court refused to submit separate issues 
addressed to the different allegations. 
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I t  is well established with us that the form and number of the issues 
are not material, if those submitted are "germane and give each party 
a fa i r  opportunity to present his version of the facts and his view of 
the law, so that the case may be tried on the merits." Daaver v. Beaver, 
137 N. C., 240 ; Cunningham v. R. R., 139 N. C., 427 ;Wilson v Cotton 
Mills, 140 N. C., 52. 

While the amended complaint makes separate, specific allegations of 
negligence as arising on the facts, we see no reason in the present case 
why these allegations should not be considered as evidential on the gen- 
eral charge of negligence; and we agree with his Honor below in  hold- 
ing that every phase of the controversy and every relevant fact and cir- 
cumstance could be fully presented 04 the general issues addressed to 
that question. 

Defendant assigns for error further, that the witness Horton was per- 
mitted to testify as an expert. The trial judge, after hearing the evi- 
dence, found that the witness was an expert, and the authorities are to 
the effect that this a'ction of the trial judge is conclusive when there is 
evidence which tends to support such finding; and the evidence, we 
think, fully supports the conclusion reached by his Honor. S.  v. Cole, 
94 N. C., 964; 8. 2). Wilcox, 132 N. C., 1120. 

Again, i t  is objected that the witness was permitted to testify that the 
pole where the injury occurred might have been given a different 
placing, so as to have enabled plaintiff, in  performing his duties, (378) 
to have avoided contact with the iron awning, the present placing 
of the pole near the iron awning being one of the features of negligence 
imputed to defendant, the objection being that this was not in  the do- 
main of expert testimony. But this position, we think, is not well taken. 
The witness was here speaking mainly of objective facts coming under 
his own observation; and in giving his statement to the jury that this 
pole could have been placed differently and this source of danger elim- 
inated, he was simply giving to the jury a description of the attendant 
physical conditions. He was, i n  effect, describing the place. And, while 
expressed in  the form of opinion, it was really, in this respect, the state- 
ment of a fact. GilZela.nd v. Board of Education, 141 N.  C., 482. 

Apart from this, the position of the pole in  question and the placing 
of the drum upon i t  by means of which the electric lamp was raised and 
lowered involved to some extent the structure and operation of the appli- 
ance and method by which the electricity was to be conveyed to these 
lamps, and in  that way was within his peculiar knowledge and training 
as an expert witness. 

The principal objection urged for error by defendant was to the . refusal of the court below to dismiss the action a8 on judgment of non- 
suit. And here, too, we think the ruling of his Honor was clearly cor- 
rect. 261 
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I t  was proved that on 22 February, 1904, plaintiff, an employee of 
defendant company, while engaged in the performance of his duty in  
trimming the arc-light lamp at the corner of Front and Dock streets, in  
the city of Wilmington, received a severe electrical shock, causing seri- 
ous bodily injuries. 

There was also evidence tending to show that at  tEis place a primary 
wire, "heavily charged with electricity for the purpose of fur- 

(379) nishing power to run a motor in the industrial plant of P. Cum- 
mings, was strung from poles under the arm from which was 

suspended the wires holding the arc-light lamp, and in such a way that 
in  lowering and raising said lamp it would rub against this primary 
wire, by means of which the insulation upon said wires was rubbed off 
or burned off, or their condition and placing were such that contact be- 
tween the electrical current on the primary wire and the wire controlling 
the said electric lamp was probable and very likely to occur; that the 
pole by means of which this arc-light was supported was placed so near 
an iron railing, which at the time supported an awning in front of Mr. 
Penny's store, and connected with the ground, and the drum or ratchet 
by which the said lamp was lowered and raised was so placed upon said 
pole that a right-handed person, in going up said pole for the purpose 
of raising and lowering said lamp, necessary for its trimming, would, 
in  performing his duty in the usual and customary manner, naturally 
come in  contact with said iron railing." That plaintiff had gone up the 
pole a t  the usual and proper place and was engaged in lowering the 
lamp by the revolving drum at the time he received the injury. 

I t  was admitted, and there was also expert testimony on part of plain- 
tiff to this effect, that the shock was received because the insulation of 
the primary wire and the wires which controlled the lamp having burned 
or rubbed off, and the wires having come in  contact in lowering the 
lamp, the current from the primary wire was conveyed down a small 
cable wire connecting the wires controlling the lamp with the drum 
where plaintiff was working, and through plaintiff's body to the ground 
by way of the iron awning. And further, that without the awning the 
plaintiff would have received a shock, but not so severe as that which 

occurred. 
(380) I f  these facts are established (and they must be accepted as 

true on a motion to nonsuit) they make out a case of negligence 
on the part of defendant company. 

'(It is well established with us that an employer of labor is required, 
in the exercise of proper care, to provide for his employees a reasonably 
safe place to work and to supply them with machinery, implements, and 
appliances reasonably safe and suitable for the work in which they are 
engaged, and such as are approved and in general use in  works of like 
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kind and character; and an employer is also required to keep such ma- 
chinery and appliances in such a condition, as fa r  as this can be done 
in the exercise of proper care and diligence." Hicks v. ~Va.nufacturilzg 
Co., 138 N. C., 319. 

I t  is further an accepted principle that in  the application and control 
of a dangerous agency like electricity the term "ordinary care" means 
the utmost degree of care in  the construction, inspection, and repair of 
their appliances, poles, and wires. 

As said by Burwell, J., in Haylzes .u. Gas Co., 114 N. C., 203: "The 
danger is great and the care and watchfulness must be commensurate 
with it.'' 

Quoting further from that well considered opinion: "Passengers on 
railroad trains have a right to expect and require the exercise by the 
carrier of the utmost care, s~ far  as human skill and foresight can go, 
for the reason that a neglect of duty in such cases is likely to result i n  
great bodily harm and sometimes death to those who are compelled to 
use that means of conveyance. 'As the result of the least negligence 
may be of so fatal a nature, the duty of vigilance on the part of the 
carrier requires the exercise of that amount of care and skill in  order 
to prevent accidents.' Ray on Neg., p. 53. 

"All the reasons that support the rigid enforcement of this rigid rule 
against the carrier of passengers by steam apply with double 
force to those who are allowed to place above the streets of a city (381) 
wires charged with a deadly current of electricity, or liable to 
become so charged. The requirement does not carry with i t  too heavy a 
burden." 

Applying this standard of care to the facts indicated, we hold there 
was a clear breach of duty on the part of the defendant company in  the 
conditions under which the plaintiff was required to do his work at  the 
corner of Front and Dock Btreets in  placidg a primary wire, charged 
with a high and dangerous voltage, under the wires which held and con- 
trolled the electric lamp, in such a position that in  raising and lowering 
the lamp the wires would come in contact, making i t  probable that the 
insulation would wear or burn away, and this, too, at a point where, in  
case the insulation should be worn or burned off, the plaintiff, in  doing 
his work in  the ordinary and natural way, would likely come in  contact 
with the iron awning, thus grounding the current and making serious 
or fatal injuries almost certain. 

As heretofore stated, there was testimony on the part of plaintiff to 
the effect that the injury occurred just in  the way that was probable 
from the conditions complained of. 

I t  is most earnestly contended on part of defendant that the sole proxi- 
mate cause of the injury was the unexpected sagging of a telephone wire 
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at  another point on the line a t  Front and Red Cross streets, which had 
been left in  place above the defendant's system, and by which defend- 
ant's opposite primary wire was grounded, thus causing the shock; and 
that this was under circumstances which would render tho occurrence 
an  excusable accident. But the jury, under a proper charge, have re- 
jected this theory and the evidence which tends to support i t  as the sole 
proximate cause of plaintiff's injury. They have accepted the theory 

that plaintiff's injury would not have occurred but for the run- 
(382) ning of the heavily charged primary wire under the wires which 

controlled the electric lamp, in such a manner as to cause them 
to come in  contact, and in  placing the pole, where plaintiff was required 
to do his work, so near an iron awning that in doing this work in the 
ordinary and natural way he was very likely to come in  contact with 
the iron awning, thus making a serious injury well-nigh certain in case 
the insulation of the wires should be destroyed. This condition was 
fraught with imminent and unnecessary peril, for there was evidence 
on part of plaintiff tending to show that the opposite primary wire was 
liable to ground at any time and in  various ways. And this negligence 
having been established as the proximate cause of the injury, or one of 
them, i t  would not excuse the defendant, plaintiff himself being free 
from fault, that the opposing wire Bad, as a matter of fact, been 
grounded in a way that the company did not expect, or that i t  produced 
a greater injury than i t  had reason to anticipate. Hudson v. R. R., 
142 N. C., 198; Drum v. Miller, 135 N.  C., 204. 

The question of plaintiff's conduct was submitted to the jury on the 
issue as to contributory negligence and according to the principles ex- 
pressed in the former opinion, and the plaintiff has been found free 
from blame. There was no error, therefore, in denying defendant's mo- 
tion to nonsuit. 

We have given the case and all the exceptions presented most careful 
consideration, and find no error which entitles defendant to a new trial. 

Under a fair and comprehensive charge, the jury have accepted the 
plaintiff's version of the occurrence; and taking this to be true, the 
plaintiff has a clear right to recover. Ha?yn~.s v. Gas Co., supra; Hous- 
ton v. Brush, 66 Qt., 331; Chenall v. Briclc Co., 117 Ga., 107; Graham 
v. Iladger, 164 Mass., 42; Elect& Co. v. Sweet, 57 N. J., 324. 

No error. 

Cited: Sawyer v. R. R., 145 N. C., 28; Brittingham v. Stadiem, 151 
N.  C., 302; Hiclcs v. Telephone Co., 151 N. C., 526; Turner v. Power 
Co., 167 N. C., 631. 
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MARIA A. FAUST v. JOHN C. FAUST ET 4 ~ .  
(383)  

(Filed 16 April, 1907.) 

1. Lands-Parol Trust-Definite Terms-Judgment in Personam. 
A gift of land by deed to the children of a son upon his par01 promise 

to pay the daughter of the donor a certain sum of money is not suaciently 
definite in its terms to attach to the legal title a trust for its payment, but 
is a valid consideration to support the promise upon which a judgment in 
personam can be rendered. 

2. Judgment-Nonsuit-Entire Record-Relief. 
On an appeal from a judgment of nonsuit, upon the evidence, under the 

statute, the Supreme Court will examine the entire record in order to see 
whether a cause of action is alleged or proven sufficient to entitle the 
plaintiff to any relief. 

3. Evidence-Deed-Consideration-Prima Facie. 
The consideration expressed in a deed is prima facie evidence of the 

actual consideration, and not conclusive. 

4. Recovery-Party in Interest. 
The real party in interest may sue and recover in his own name upon 

a contract made in his behalf, under our Code system. 

ACTION, tried before Ferguson, J., and a jury, at  December Term, 
1906, of RANDOLPH. 

The plaintiff alleged that her father, the late George A. Faust, died 
intestate 6 May, 1902, leaving surviving his four children, the defend- 
ants John C. Faust, George M. Faust, Elvira Saunders, and herself. 
That prior to his death the said George A. Faust owned four tracts of 
land, one of them known as the "Stinson Place," containing 247 acres 
and worth $2,000. That prior to 29 May, 1901, he had given to each of 
his said children, except plaintiff, a tract of land, including a tract to 
John C. Faust, known as the "Craven Place." That i t  was the intention 
of her said father to give to plaintiff the "Stinson Place." That defend- 
ant John C. Faust represented to his father that i t  would be best 
for him to give to plaintiff money instead of land, and promised (384)  
that if he would convey to him, the said John C., the "Stinson 
Place," that he would pay the plaintiff the sum of $500 in  lieu of said 
land. That in pursuance of said promise, the said George A. Faust, on 
29 May, 1901, conveyed to the other defendants, the children of said 
John C., the said tract of land, the deed reciting a consideration of 
$500, no part of which was paid. That thereafter, 1 November, 1902, 
the said children conveyed to their father the same land, the deed re- 
citing a consideration of $1,500, no part of which was paid. That de- 
fendant, in violation of his said promise and agreement, made to and 
with the said George A. Faust, fraudulently refuses to pay to plaintiff 
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the said sum of $500, though requested so to do, etc. The defendants 
deny that John C. Faust made the promise to pay plaintiff as alleged, 
or that the land was conveyed in  consideration of any such agreement. 
They admit that both the Craven and Stinson places were conveyed to 
defendant John C., but say that the land given to him was worth $500 
less than that given to some of the other children. They also allege that 
George A. Faust had given to plaintiff other property of the value of 
$4,000. They plead the statute of limitations. The issue submitted to 
the  jury, in  accordance with the prayer in  the complaint, is directed to 
the inquiry whether at the time of the conveyance any trust was declared 
or attached to the title for the benefit of plaintiff for the payment of the 
sum of $500. An issue was also submitted in  regard to the statute of 
limitations. The plaintiff testified to the number, etc., of her father's 
children and the several tracts of land owned by him; that her father 
gave her a slave, etc. ; that he did not give her $1,750; that she had been 

married a number of years. 
(385) W. W. Saunders, a witness introduced by plaintiff, testified 

that he married one of the daughters of George A. Faust. That 
during the year 1901 said George A. Faust and defendant John C. Faust 
came to his house, when the said George A. .said that he wanted witness 
to witness an agreement between John C. Faust and himself. "George 
A. Faust said: 'I have decided i t  is not best to give my daughter Maria 
any real estate, and have decided it is best for her to have $500 in  money 
instead, and have given the balance of my real estate to John, the "Cra- 
ven Place" and the "Stinson Place," and John is to pay Maria $500.' 
He asked John if that was not the agreement between them, and John 
nodded his head and said i t  was. John said: 'I have to pay the money 
as I make i t  out of the land.' I never told any one about this trans- 
action until the former case was in  court here last March. I think the 
first time my sister-in-law found out about it was in March, 1906. John 
told me the title was not made to him, but was made to his children." 

There was evidence tending to show that the land was worth about 
$2,000 and was listed for taxes at  $1,200 after house was put on it. 
That about 200 barrels of corn and 180 bushels of wheat were made on 
it. At the conclusion of plaintiff's testimony, defendant moved for judg- 
ment of nonsuit. Motion was granted. Plaintiff appealed. 

R. C. S t ~ d w i c l c  and 0. L. S a p p  for plaintiff. 
J .  T. Morehead, H a m m e r  & Spenxe and W .  D. Si ler  for defendants. 

CONNOR, J., after stating the case: We concur with his Honor in the 
opinion that the testimony, taken to be true, does not establish any 
declaration of trust in favor pf the plaintiff. This is true, for several 
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reasons. Passing the question of its competency to establish a (386) 
trust by parol declarations made subsequent to the execution of 
the deed, we do not think that the language used by George A. Faust 
shows a purpose to declare a trust attaching to the legal title. He  sim- 
ply conveyed the land to the children of John C. Faust in  consideration 
of the promise of the son to pay his sister, the plaintiff, $500. We do 
not perceive any intention to make the children grantees trustees for the 
purpose of securing the performance of the promise made by their 
father. The declarations, when competent for that purpose, must clearly 
indicate an intention to attach the legal title, at  the time i t  passes to 
the grantee, a trust, the terms of which should be sufficiently definite to 
enable the court to enforce its execution. To this effect are all of the 
cases. Srniley v. Pearce, 98 N. C., 185; Pittman v. Pittrnan, 107 K. C., 
159; Sykes v. Boone, 132 N. C., 199; Avery v. Stewart, 136 N.  C., 426. 
I n  these cases the authorities are so fully and exhaustively discussed and 
the doctrine of parol trusts, in all of its phases, so clearly defined, that 
we would be but repeating what is there so well said to do more than 
refer to them. As the judgment of nonsuit is based upon the conclusion 
that in no aspect of the allegations and proof is the plaintiff entitled to 
any relief, we have deemed i t  our duty to examine the entire record, to 
the end that we might say whether any cause of action is alleged or 
proven entitling the plaintiff to any relief. While, for the reasons 
stated, we do not think she is entitled to have the s~ecific relief de- 
manded or the issue answered in her favor, we are of the o ~ i n i o n  that, 
upon her allegations and the testimony of the witness Saunders, she is 
entitled to judgment against the defendant John O. Faust for the sum 
of $500 unless her action is barred by the statute of limitations. The 
testimony shows that the deed was made to the children of John 
C. Faust, without any consideration moving from them, but in (387) 
consideration of the promise of their father to pay to the plaintiff 
the sum of $500. While the recital of a consideration paid by the 
grantee in a deed of conveyance is evidence of its truth, i t  is not conclu- 
sive. "It was formerly held, although there was much conflict of opin- 
ion, that the clause stating the consideration in a deed or other instru- 
ment under seal must be held conclusive on the parties like other parts 
of the instruments an,d was not open to contradiction or explanation, but 
the more modern decisions settle the rule that although the consideration 
expressed in a sealed instrument is prima facie the sum paid, or to be 
paid, it may still be shown by the parties that the real consideration is 
different from that expressed in  the written instrument. Accordingly, 
i t  i s  held, by an uncounted multitude of authorities, that the true con- 
sideration of a deed of conveyance may always be inquired into and 
shown by parol evidence." 16 Cyc., 653. The course of the decisions of 
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this Court is set forth with care and ability by Shepherd, J., in Barbee 
v. Barbee, 108 N. C., 581; Kendriclc v.  Insurance Go., 124 N.  C., 315; 
Beaver v. Deaver, 137 N.  C., 240. 

I t  was, therefore, competent for the plaintiff to show that, in truth, 
the sum of $500 recited in  the deed was not paid to George A. Faust, 
but was to be paid to the plaintiff. I t  was held in Sprague c. Bond, 108 
N. C., 382, that while such an agreement constitutes no trust nor passes 
a n y  interest in  the land itself, i t  entitles the party who is to receive the 
purchase money to sue for the amount. Formerly the suit would have 
been in  the name of the grantor to the use of the party who was to re- 
ceive the purchase money, but under our Code system the real party in  
interest may sue on a contract made for his benefit. I f  the fact be 

found as testified by the witness Saunders, we can see no valid 
(388) reason why the plaintiff has not a right of action i n  personam 

against her brother for the amount which he promised his father 
to  pay in  consideration of his children receiving the title to the land. I t  
i s  immaterial that the deed was made to the children instead of directly 
to him. The conveyance of the land to them was a sufficient considera- 
tion to support his promise to his father. The conveyance by the chil- 
dren of the same land to the defendant John C. Faust within a short 
time strongly tends to support the plaintiff's view of the transaction. I s  
the  plaintiff barred by the statute of limitations? The transaction being 
subsequent to the act of 1899, removing the disability from married 
women, her coverture does not prevent the operation of the statute. Her 
ignorance of her rights does not protect them. There is no evidence of 
fraud or mistake. When did her right to sue accrue? Defendant said 
that he was to pay the amount as he made i t  out of the land. I t  may be 

. tha t  while her right to the money arose out of, the contract, that her 
right to demand it was postponed until her brother made it out of the 
land-until, either by cultivation or rents, he realized the amount. 
Again, i t  may be suggested that her right to sue accrued when she be- 
came a party to the contract by demanding the amount. The question 
i s  not free from difficulty, and we forbear expressing any opinion in the 
present state of the record. We are of the opinion, as the motion to 
nonsuit admitted the truth of the testimony, with inferences most favor- 
able to plaintiff, it developed, against defendant John C. Faust, a cause 
of action for the sum of $500. Other interesting questions, which may 
arise if she obtains a judgment, suggest themselves. We simply order 
a new trial, to the end that the parties may proceed as they may be 
advised. 

New trial. 

Cited: Institute v. Mebane, 165 N. C., 650. 
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(389): 
W. E. THOMPSON v. SOUTHERN E X P R E S S  COMPANY. 

I (Filed 16 April, 1907.) 
I 

1. Pleadings-Demurrer-Cause of Action-Damage Incident. 

It is not error in the court below to overrule a demurrer to a complaint 
demanding damages for mental suffering caused plaintiff by defendant's 
alleged negligence, not as a separate cause of action, but as incident to a 
cause of action for failure on defendant's part to deliver certain whiskey 
which defendant, upon demand, wrongfully refused to deliver, and which 
was alleged to be for the purpose of relieving from pain and suffering 
plaintiff's dying mother. 

2. Same-Jurisdiction-Pleadings. 
When from the allegations of a complaint, to which a demurrer had 

been interposed, it appears that the action may be sustained as a demand 
in tort in the Superior Court in a sum sufficient to give jurisdiction, and 
it is contended by the defendant that the action is for a breach of con. 
tract, involving a breach of public duty, and that therein it appeared that 
the only sum recoverable would be but a few dollars, and could only 
originate in the court of a justice of the peace, it is the amount demanded 
in good faith, and on facts alleged in the complaint as a whole which rea- 
sonably tend to support it, that fixes the jurisdiction of the court; and 
such cannot be restricted by defendant to his own point of view by irregu- 
lar and defective pleading. 

ACTION, tried on demurrer, before Moore, J., at  October Term, 1906, 
of ORANGE. 

Tlie complaint alleged, i n  substance, that  plaintiff having bought and 
paid for  $2 worth of whiskey a t  Wilmington, N. C., where i t  was lawful 
to make and sell whiskey, defendant company agreed to transmit and 
deliver said whiskey to plaintiff a t  Mebane, N. C. 

That  on o r  about 1 June, 1906, the whiskey having arrived a t  Mebane 
i n  good order and properly addressed to plaintiff, plaintiff applied t o  
agent of defendant company for same, offering to pay the express 
charges; and defendant refused, and still refuses to deliver the (390) 
package, as i t  had contracted and undertaken to do. 

T h a t  the whiskey had been ordered, pursuant to medical prescription, 
fo r  plaintiff's mother, who was desperately ill with a fatal  malady, and 
was desired and necessary to relieve her  suffering and prolong her life. 

Tha t  the agent of defendant company was fully informed of the con: 
ditions and of the purpose for  which the whiskey was to be used, and, 
notwithstanding this knowledge, said agent unlawfully and willfully 
refused to deliver said whiskey to plaintiff, or  any par t  thereof. 

Tha t  by  reason of this misconduct and breach of duty on part  of de- 
fendant company the plaintiff's mother was compelled to endure great 
increased and unnecessary suffering for a week or more; and that  
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"meantime, while attending at the bedside of his dying mother, he wit- 
nessed her agonizing pains which he could not relieve. on account of the 
wanton default of defendant, whereby he was damaged to the amount of 
$1,999"; and prays judgment for said amount and costs of action. 

To this complaint defendant demurs, as follows : 
"The defendant, the Southern Express Company, comes into court 

and demurs to the complaint of the plaintiff in that it does not state 
facts sufficient to constitute a cause of action: 

"1. That the plaintiff is not entitled to recover, as alleged in the com- 
plaint, for mental anguish in an action of this character, when there is 
no bodily harm done to him. 

'(2. That the damages sought to be recovered, as alleged in  the com- 
plaint to have been suffered by the plaintiff, are too remote. 

'(3. That there is no allegation that physical injury or bodily injury 
was done to the plaintiff, and he cannot recover for mental dis- 

(391) tress or anxiety caused by sympathy for his mother's suffering." 
There was judgment overruling the demurrer and allowing de- 

fendant to answer, and defendant excepted and appealed. . 

John W.  Graham and Frank Nash for plaintiff. 
John A. Barr i r~ge~ for defendant. 

HOKE, J. Without comment on the merits or legal bearings of this 
controversy as they shall appear when the facts are established, we are 
of opinion that the demurrer of defendant was properly overruled. 

The mental suffering for which plaintiff demands compensation is not 
set forth as a separate cause of action at  all, but is stated and claimed 
as damages incident to a cause of action for a wrongful failure on the 
part of defendant company to deliver the whiskey. This being true, it 
is not open to defendant by demurrer to eliminate the element of dam- 
age from plaintiff's demand; and such a demurrer, therefore, was prop- 
erly overruled. 

The case is controlled by the decision in Hall v. Telegraph Co., 139 
N. C., 369-373 I n  that opinion, on facts very similar to those appear- 
ing in the present appeal, the Court said: "Here is a plain and concise 
statement of a cause of action for breach of contract, in the negligent 
failure of the defendant company to deliver a telegram. I t  would seem 
that the character and urgency of the message were such as to notify the 
defendant that unless a satisfactory answer was received in regular 
course of transmission the plaintiff would go to Fayetteville, which in 
fact he did, according to the allegations of the complaint. I f  this be 
the correct and reasonable interpretation of the message, the cost of the 

trip to Fayetteville would be an element of damage. There is an 
(392) additional allegation, addressed to the question of mental an- 
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guish. This is not stated as a separate cause of action at all, but only 
as a further element of damage. I t s  'consideration may or may not 
arise on the further hearing, and in  any event the demurrer which 
seeks to eliminate this feature of the plaintiff's demand a t  the present 
stage of his case is irregular and defective. Giving such defect its tech- 
nical term, we should say the demurrer is too broad. I t  goes to the 
entire complaint, and this, as we have seen, contains a good cause of 
action well pleaded, and, if the facts can be proved as alleged, the plain- 
tiff can recover some damage." See, also, S. v. Y o u n g ,  65 N.  C., 579; 
Coward v. Meyers, 99 N. C., 198. 

I t  is urged on the part of defendant that if this demand for mental 
suffering is eliminated the facts would only tend to support an action 
for breach of contract, in  which the damages could not be more than 
$2, the alleged value of the whiskey, and perhaps some interest; and 
that such a demand could only originate in the court of a justice of the 
peace. But this position cannot be maintained. 

I n  the first place, the facts would seem to permit that the action be 
sustained as a demand in  tort if plaintiff should elect. But even if 
he should proceed as for breach of contract involving a breach of a pub- 
lic duty, the defendant is not permitted, by this irregular and defective 
pleading, to restrict the complaint to his own point of view. Plaintiff 
i s  entitled to have his complaint considered as a whole; and considering 
i t  as a whole, it is the amount demanded, if made in good faith and on 
facts which reasonably tend to support it, that fixes the jurisdiction of 
the court. Boyd  v. Lumber  Co., 132 N. C., 185; SZoan v. R. R., 
126 N. C., 487. 

This is certainly the general rule, and as now advised we see no 
(393) 

reason to except this case from the rule which generally obtains. 
Affirmed. 

Cited:  W h i t e  v. Eley ,  145 N.  C., 37; Brock v. Scott ,  159 N. C., 516; 
Fields v. Brown,  160 PIT. C., 300; Faircloth v. Kenlaw,  165 N.  C., 233; 
Byers  v. Express Co., ib., 545. 

LEE C.  WOOD v. J. J. KIKCdID ET AIJ. AKD THE FIDELITY AND 
CASUALTY COiW?ANP. 

(Filed 16 April, 1907.) 

1. Pleading-Demurrer-Cause of Action. 
A demurrer can never be aided by separate averments of facts therein, 

but must be addressed solely to those alleged in the pleading attacked. 
271 
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2. Complaint-Demurrer. 
When it can be seen by liberal construction that a complaint states ii 

good cause of action, a demurrer will not be sustained. 

I 3. Same-Contract-Admission. 
I When the complaint si~bstantially alleges a contract, based upon a suffi- 

cient consideration and showing the liability of the defendant to the 
plaintiff upon an employee's indemnity bond executed for the plaintiff's 
benefit, and a demurrer is made thereto, it is an admission that the con- 
tract is correctly set out in the complaint, though the contract may not 
be fully stated. 

4. Same-Procedure. 
When the complaint substantially alleges facts showing that the de- 

fendant is liable under a contract, without clearly or definitely setting 
out the terms of the contract, the proper remedy is a motion to make the 
pleadings more definite and certain, or, where permissible, a demurrer to 
its form and not to its substance. 

ACTIOX, heard before Moore, J., and a jury, at  January Term, 1907, 
of IREDELL. 

This action was brought by the plaintiff to recover of the defendant, 
the Cleveland Manufacturing Company, damages for injuries which it 
is alleged were sustained while in its employ, through its negligence, and 

against the other defendant, the Fidelity and Casualty Company, 
(394) upon the allegation that by the terms of a written contract be- 

tween the said defendants, which was supported by a sufficient 
consideration, the Fidelity and Casualty Company became equally liable 
with its codefendant, the Cleveland Manufacturing Company, for the 
negligence and omission of duty of the latter i n  respect to its servants 
and employees and for all injuries to them resulting therefrom, the Fi- 
delity and Casualty Company, by the said contract, having expressly 
covenanted and agreed to become responsible for and with its codefend- 
ant for any and all injuries received by the latter's employees and serv- 
ants, which are caused by its negligence. The Fidelity and Casualty 
Company demurred upon the following grounds : First, the plaintiff 
does not allege that i t  was connected in any manner with the negligence 
of its codefendant which caused the injury to the plaintiff; and, second, 
that the allegations of the complaint, if true, show a contract between 
the Fidelity Company and its codefendant whereby, upon certain terms 
and conditions, i t  agreed to indemnify and save harmless the latter 
against losses, and it is not alleged that the plaintiff was a party to 
said contract, or privy thereto in  any way, or that the same was for his 
benefit. The demurrer was overruled, and the Fidelity and Casualty 
Company appealed. 

H.  P. Crier, W.  G. Lewis, and L. C. Caldwell for plaintiff. 
Armfield & Turner for defendant. 
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WALKER, J., after stating the case: A demurrer is an objection 
that the pleading against which it is directed is insufficient in law 
to support the action or defense, and that the demurrant should not, 
therefore, be required to further plead. I t  is not its office to set out 
facts, but i t  must stand or fall by the facts as alleged in  the opposing 
pleading, and it can raise only questions of law as to their suffi- 
ciency. I t  is a fundamental rule of law that a demurrer will (395) 
only lie for defects which appear upon the face of the alleged de- 
fective pleading, and extraneous or collateral facts stated in the de- 
murrer cannot be considered in deciding upon its validity. A demurrer 
averring any fact not stated in the pleading which is attacked, com- 
monly called a "speaking demurrer," is never allowable. 6 PI. and Pr., 
296, et seq.; V o n  GZahn v. DeRosset, 76 N. C., 292. I t  seems from the 
excellent brief of counsel for defendants, and certain allegations of fact 
in the demurrer not appearing in the complaint, that i t  was intended 
by the Fidelity Company to raise the question, whether an indemnity 
company can be held liable to an employee who is injured by his em- 
ployer's negligence, where it has contracted to be liable only when the 
employer has been damnified, or suffered actual loss, by reason of the 
negligence, and whether even in such a case i t  can be joined, as a de- 
fendant, with the employer in an action to recover damages for the 
negligence. This is a very grave question and will require serious con- 
sideration whenever i t  is presented, but i t  is not before us, unless we 
are at liberty to insert in the complaint something that is not now there. 
I t  does not, therefore, call for any discussion or the examination of cases 
cited by counsel and other authorities bearing upon it. 11 A. & E., 
15 et seq.; 16 ibid., 176;  Reynol& c. Magness, 24 N.  C., 2 6 ;  Morehead 
v. Wris ton ,  73 N. C., 398; Parker v. Shuford ,  76 N. C., 219; Peacock 
v, Wil l iams ,  98 N.  C., 324; Woodcock v. Bostic, 118 N .  C., 822; Gowell 
v. W a t e r  Co., 124 N .  C., 328 ; Shoaf v. Insurance Co., 12.7 N. C., 308 ; 
Lacy  v. W e b b ,  130 N. C., 545; Gastonia v. Engineoring Co., 131 N. C., 
363; Voorhees v. Porter ,  134 N.  C., 591; A i k e n  v. Jlanufacturing Go., 
141 N .  C., 339. 

The plaintiff has alleged explicitly that this defendant, for (396) 
a sufficient consideration, had "expressly contracted and agreed 
to become responsible for and with its codefendant for any and all in- 
juries sustained by its servants and employees and caused by its negli- 
gence," and that, by the terms of said contract, this defendant is 
equally liable with its codefendant for the injury of which the plaintiff 
complains. The contract is not set out by copy in the complaint. The 
plaintiff states only its substance in his own way. The demurrer is an 
admission that the contract is truly and correctly set forth, and this 
being so, we must assume at this stage of the case that the Fidelity Com- 
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pany did agree to become jointly responsible with its codefendant for 
the injury which the plaintiff suffered by reason of the employer's neg- 
ligence. I t  is stated, as one ground of demurrer, that i t  is not alleged 
i n  the complaint that the contract of indemnity was made for the plain- 
tiff's benefit; but if we accept the allegations of the complaint as true, 
and this we are imperatively required to do, the plaintiff does distinctly 
allege that the contract was made for his benefit. The complaint may 
be defective in form, and we think it is, in that the terms of the con- 
tract are not fully'and clearly stated, but, as evidently appears, only the 
plaintiff's version of them. Any defects of this kind, however, should 
be remedied by a motion to make the pleading more definite and certain, 
or, at least, in cases where permissible, by a demurrer to the form of 
the pleadings and not to its substance. Revisal, see. 496; Clark's Code 
( 3  Ed.), see. 261, and notes. While the complaint as against this defend- 
ant is imperfectly constructed, for that i t  lacks fullness and clearness of 
statement, we cannot say that the plaintiff has entirely failed to state a 
good cause of action. The proof may show that the demurrant sustains 

no such relation to the plaintiff as entitles the latter to sue upon 
(397) the contract with his employer, and then, again, i t  may disclose 

facts which are not materially variant from the allegations of 
the complaint and which may establish its liability to him. 

We must overrule the demurrer and await the proof, which should 
give us a better and more definite understanding of the precise terms of 
the contract, before expressing any opinion as to the merits. The de- 
fendants will be allowed to answer the complaint. The provision seems 
to have been omitted in the judgment of the court. - - 

IUo error. 

Cited: Brewer v. Wynne ,  154 N.  C., 471; Menefee v. Cotton Mills, 
161 N. C., 167; Hensley v. Furniture Co., 164 N. C., 152; Kendall v. 
Highway Commission, 165 X. C., 602; Morton v. Waler  Co., 168 N. C., 
585, 591. 

M Y E R S  M E D L I N  ET AL. V. ELJXIRA S I M P S O N  ET AL. 

(Filed 16 April, 1907.) 

1, Parties-Plaintiff and Defendant in Same Action-Harmless Error.  
While it is irregular for one to be both a plaintiff and a defendant in 

the action, and as defendant challenge a juror passed by the plaintiffs 
over the objection of his codefendants, it is harmless error when it does 
not appear that defendants' peremptory challenges were exhausted. 

2. Evidence-Declarations of Deceased-Withdrawn-Harmless Error. 
Error in the admission of evidence is cured by the trial judge with- 

drawing such evidence from the jury and instructing them not to con- 
sider it. 
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3. Evidence-Executors-Declarations of Deceased-Transactions and Com- 
munications-Revisal, Sec. 1631. 

Revisal, see. 1631, concerning transactions and communications with 
dead persons, does not prohibit testimony of the executor in favor of the 
deceased legatee of his testator; witness may testify to declarations made 
by the deceased legatee in her own favor in the presence of the devisor. 

4. Same. 
An executor is not prohibited by the statute, Revisal, see. 1631, froln 

testifying that perishable property was sold as that of a legatee and im- 
properly credited to the estate of his testator by him in his annual 
account. 

5. Personal Property-Perishable-Bequest for Life. 
That part of the personal property bequeathed to legatee for life which 

is perishable in the using becomes hers absolutely. 
6. Executors-Annual Account-Error-Final Account-Correction. 

In a petition by executors for final settlement of testator's estate, it is 
competent for them to correct their annual account to show that items 
apriearing of credit therein were erroneous. 

SPECIAL PROCEEDINGS for the settlement of the estate of Erwin (398) 
Medlin, heard before Moore, J., and a jury, at  February Term, 
1906, of UNIOK. 

Erwin Medlin died in 1901, leaving a Gill in which he appointed his 
sons, Myers Medlin and John D. Medlin, executors. His widow, Lydia 
P. Medlin, died in 1904, and Myers Medlin qualified as her adminis- 
trator. Ender the will of Erwin Medlin all his personal property went 
to his widow, Lydia P. Medlin, during her life or widowhood, and a t  
her death i t  was to be sold and the shares of the daughters first made 
equal to the shares advanced to Myers and John D. Medlin, and the 
balance equally divided among the children, except Ellis and LeQueen. 

The executors of Erwin Medlin filed several annual accounts, and on 
20 December, 1904, filed their final account, and at  the same time filed 
before the clerk their petition for a final settlement of the estate. I n  
their first petition for a settlement they allege that the balance on hand 
for distribution belonging to the estate of Erwin Medlin is $3,365.93; 
but later they filed an amended petition alleging that a mistake had 
been made in  the first petition, and alleging that certain personal prop- 
erty of the value of $131.67, which was bequeathed to the said Lydia P. 
Medlin for life or widowhood, was such property as could only be used 
in  its consumption, and for that reason i t  belonged absolutely to the 
said Lydia P. Medlin; and also alleging that the next of kin of Lydia P. 
Medlin claimed the surn of $1,209.48 as belonging to her estate, 
and that this item had been incorrectly placed in the estate of (399) 
Erwin Medlin. Upon issues raised by the petitions and answers 
thereto the cause was transferred to the Superior Court at term-time 
for trial. From a judgment for plaintiffs, defendants appealed. 
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Lorenzo Medlin for plaifitifs. 
Adams, Jerome & Armfieid for defendants. 

CLARK, C: J. I t  was certainly irregular for Myers Medlin, as admin- 
istrator of Lydia, to be one of the defendants in  an action brought by 
Myers Medlin and J. D. Medlin, executors of Erwin Medlin. Myers 
Xedlin, in  both capacities, should have been placed on the same side. I t  
was certainly still more unusual for Nyers Medlin, administrator, as one 
of the defendants, to challenge a juror who had been passed by the plain- 
tiffs, and over the objection of the other defendants, who were content 
with the juror. Still it does not appear that their peremptory chal- 
lenges were exhausted by the other defendants nor that any one sat upon 
the jury to whom the defendants, appellants, made any objection. It 
has been often held that the right of challenge is a "right to reject, not 
a right to select." S. v. Gooch, 94 N.  C., 1007; S. v. Register, 133 N. C., 
750; Ives v. R. R., 142 N.  C., 137, and cases there cited. Both these 
errors are harmless. I f  instead of moving to strike out Myers Nedlin, 
administrator of Lydia P. Medlin, as a party defendant, the motion had 
been to transfer and make him a plaintiff, this should have been granted. 

There were exceptions to the admission of testimony as to declara- 
tions of Lydia P. Medlin, but the error, if any, was cured by the judge, 
who, in his charge, withdrew the testimony excepted to and instructed 

the jury not to consider it in any way. Wilson v. Manufacturing 
(400) Co., 120 K. C., 95, and numerous cases there cited; S. v. Elb- 

worth, 130 N. C., 691; Moore v. Palmer, 132 N. C., 976; S. v. 
Holder, 133 N. C., 712. 

As to the other exceptions: I t  was competent for J. D. Medlin to tes- 
t i fy  that the perishable property was sold as the property of Lydia P. 
Medlin, and that the $1,209.45 belonged to her. Nor was she prohibited 
by Revisal, 1631 (Code, 590), from testifying as to personal trans- 
actions and communications between her and himself and brother, the 
executors of Erwin Medlin, for he was not testifying against her interest. 
Nor was Myers Medlin incompetent to testify to above because he was 
also administrator of Lydia P. Medlin, for under the last clause of that 
section this would merely have rendered i t  competent for any person 
claiming adversely to prove personal transactions or communications of 
Lydia P. Nedlin concerning the same matter of a contrary nature. 
B u n n  v. Todd, 107 N.  C., 266. There was no error in permitting wit- 
nesses not parties to the action to testify as to declarations of Lydia P. 
Medlin, in the presence of her husband, to show her accumulation and 
ownership of the $1,209.45. There is no error in  the charge of which 
the defendants can complain. The special prayer asked was good in  
part, but properly refused because it asked an instruction that the perish- 
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able part of the personal property did not become the absolute property 
of the wife, as devisee, for life, of all the personalty, nor is there any 
error in  adjudging the costs against the defendants. 

The fact that the plaintiffs, executors of Erwin Medlin, had in their 
annual accounts returned as part of the assets of the estate the two items, 
$131.67 and $1,209.45, did not estop them in filing their petition for a 
final settlement to allege that they had unadvisedly included these sums 
and that they were not, in  fact, any part of the assets of their tes- 
tator, but were the property of his widow, which had come to the (401) 
hands of Myers Medlin as her agent, and not as one of the execu- 
tors of his father's estate. That Myers Medlin had a greater interest as 
next of kin of his mother did not affect the legal right to make the cor- 
rection if the allegation was proven. 

Issues were submitted to the jury as to both items, who found that 
both items were the property of Lydia P. Medlin, and judgment sustain- 
ing the petition was properly entered in accordance with such findings. 

No error. 

Cited: Bedsole v. R. R., 151 N. C., 153; Hufines v. Machine Co., 152 
N. C., 523. 

W. T. SPRINKLE v. S. G. BRIMM. 

(Filed 24 April, 1907.) 
Contract-Consideration. 

Defendant retaining possession of kegs of brandy sold by him to plain- 
tiff and paid for, together with the price of necessary revenue stamps, 
under promise to ship in accordance with certain directions, is liable upon 
the loss of the brandy; through his negligence, to the plaintiff for the 
value of the brandy and stamps. 

ACTION, tried before Ward, J., and a jury, a t  August Term, 1906, of 
SURRY, upon appeal from a justice of the peace. Pertinent facts stated 
in  the opinion. From a judgment for plaintiff, defendant appealed. 

Lindsay Patterson for plaintif. 
Watson, Buxton & Watson for defendant. 

CLARK, C. J. The defendant, a$ United States Collector, sold three 
kegs of brandy under warrant of distraint. The plaintiff purchased it. 
The brandy could not be shipped that day, as the defendant had no reve- 
nue stamps, but he said he would get them, and promised the plaintiff 
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(,402) he would ship the brandy to a party in Kentucky and would 
send the plaintiff bill of lading. The plaintiff paid the defendant 

for the brandy and stamps, and left the brandy in possession of the 
defendant, who some days thereafter had i t  put on a dray to be carried 
to the railroad station, but did not see that i t  got to the railroad and did 
not send plaintiff bill of lading, as agreed. The brandy was Iost, and 
this action is to recover value, including the stamps. 

This case is settled by that of Cogp v. Bernard, Lord Raymond, 909, 
1 Smith L. C. (9 Am. Ed.), 354, which was one of the most celebrated 
cases ever decided in  Westminster Hall, and is remarkable for the ana- 
lytical exposition by Lord Holt of the doctrine of bailment. The point 
i n  that case is that for breach of an agreement to ship goods, the party 
in  whose custody the goods are is responsible for. damages, though he is 
not a common carrier and was not to receive any payment, my Lord Holt 
saying that the "being trusted with another man's goods must be taken 
to be a sufficient consideration, if the bailee once enter upon the trust 
and take the goods into his possession." I t  would be a work of superero- 
gation to attempt to add anything to what is said in Coggs v. Bernard, 
supra, and to the elaborate notes thereto in  1 Smith L. C., 354. The 
defendant was guilty of gross negligence, and, besides, is liable in this 
case because he agreed to ship the brandy and send the plaintiff a bill of 
lading, neither of which he did. Robinson, v. Threadgill, 35 N .  C., 39. 

No error. 

F. E. SHOBER ET AL. v. TV. H. WHEELER ET AL. 

(Filed 24 April, 1907.) 

1. Administration-Production of Will-Acts-Validity-Statute. 
When, after letters of administration have been granted, a will is pro- 

duced and admitted to probate, the clerk should revoke such letters and 
notify the administrator thereof. Until such notice is served, his act$, 
done in good faith, are valid. Revisal, see. 37. 

2. Same-Courts-Jurisdiction-Statute-Land-Priorities. - 
Laws of 1876-77, ch. 241, and Revisal, see. 129, give the Superior Court, 

in civil actions, concurrent jurisdiction with the probate court in the set- 
tlement of estates and their subjection to the payment of debts. Upon the 
death of a party to a suit against whom judgment has been rendered, her 
administrator or executor having been made a party without objection, 
all parties in interest being before the court, and a motion is granted to 
subject her land to the payment of the judgment, the action will not be 
dismissed for want of jurisdiction of the Superior Court. 



APPEAL from Ward, J., at December Term, 1906, of FORSYTH. 
This was a motion in the cause by C. S. Hutter. His Honor, upon 

the pleadings and the record, found the following facts. That an  
action was brought in the Superior Court of Forsyth County in  the 
name of F. E. Shober and others against W. H.  Wheeler, Addie M. 
Wheeler, Ann J. Wheeler, and E. H.  Jennings, for the purpose of col- 
lecting debts which the plaintiffs held against W. H. Wheeler, to Xarch 
Term, 1889; and by an order in the cause, signed at December Term, 
1903, C. S. Hutter, who was assignee of a bond in  the sum of $2,500, 
dated 20 September, 1887, due twelve months after date and payable to 
J. P. Pettyjohn, president of the Lynchburg Young Men's Christian 
Association, and signed by E. H. Jennings, W. H. Wheeler, and Ann J. 
Wheeler, was made a party plaintiff. That this debt of $2,500 
was secured by a deed of trust upon certain real estate in  the (404) 
county of Forsyth, and was executed by E. H. Jennings and wife, 
W. H. Wheeler and wife, and by Ann J. Wheeler, the mother of W. H. 
Wheeler, and was duly recorded in Forsyth County. That the judgment 
signed at  December Term, 1893, set forth that there were various liens 
in  the way of deeds of trust upon the property of W. H. Wheeler, which 
were prior to the judgment of F. E. Shober, and other judgment cred- 
itors; the mortgage. creditors were ordered to be made parties to the 
action, and, among others, C. S. Hutter, who was assignee of the debt 
due the Lynchburg Young Men's Christian Association, was brought 
into court, and an order was made appointing W. B. Stafford commis- 
sioner to sell the lands of W. II. Wheeler and pay the proceeds to the 
creditors, observing the priority of the several mortgage liens. 

The court further finds that during the year 1889 or 1890, and pend- 
ing this action, Ann J. Wheeler, who was a surety upon the note now 
owned by C. S. Hutter, died seized of a tract of land in the county of 
Forsyth and described in the pleadings, and containing 30 acres, more 
or less, which was then and is now occupied by W. H. Wheeler. And 
after the death of Ann J. Wheeler, E. H. Jennings, who was a son-in-law 
of W. H. Wheeler, applied for letters of administration upon the estate 
of Ann J. Wheeler, alleging that she died intestate, and he was made a 
party defendant as administrator of Ann J. Wheeler. That W. B. Staf- 
ford, commissioner, sold the lands conveyed in the several deeds of trust, 
and after paying off the prior liens there remained due C. S. Hutter the 
sum of $3,639.42, due at Nay  Term, 1899, Forsyth Superior Court, for 
which amount judgment was rendered in  favor of C. S. Hutter against 
W. H. Wheeler and E. H. Jennings, and E. H. Jennings as admin- 
istrator of Ann J. Wheeler, by his Honor, 0. H. Allen, in this 
cause, with interest on $2,500 from 8 July, 1898, at 8 per cent (406) 
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until paid, which judgment the court adjudges to be a valid and binding 
judgment against the estate of Ann J. Wheeler. 

That after C. S. TIutter obtained judgment against the estate of Ann 
J. Wheeler, E. H. Jennings, her administrator, left the State and has 
ever since been a nonresident, and made no effort to subject the land of 
Ann J. Wheeler to the payment of plaintiffs' judgment; and proceedings 
were instituted before the clerk of the Superior Court of Forsyth County 
to remove Jennings as administrator, when W. H. Wheeler for the first 
time produced a paper-writing purporting to be the last will and testa- 
ment of Ann J. Wheeler, dated 24 December, 1887, in which she devised 
the land sought to be subjected to the payment of C. S. Hutter's judg- 
ment to the female defendant, Addie M. Wheeler, and her heirs. That 
W. H. Wheeler qualified as executor of Ann J. Wheeler before the clerk 
of the court of Forsyth County, and by an order in  this cause he as 
executor was brought into court and made a party defendant, together 
with Addie M. Wheeler and her heirs, who are minor children of Jen- 
nings' wife, who is now dead, and are represented by a guardian ad 
Zitem, and a son, William Wheeler, who is of age and has been served 
with process and made a party defendant. 

The court further finds as a fact that at  May Term, 1905, C. S. Hut- 
ter filed a petition in this cause in which he prays that an order may be 
granted for the sale of the lands of Ann J. Wheeler to pay off the bal- 
ance of his debt, which the lands contained in  his deed of trust failed 
to pay. 

The court finds as a fact that the devisees of Ann J. Wheeler have 
been made parties defendant, and all parties interested in  the land or 

estate of Ann J. Wheeler are properly before the court. It also, 
(406) finds as a fact, from statements contained in the petition and ad- 

missions of defendants' counsel in  open court, that C. s. Hutter 
is the only creditor of Ann J. Wheeler's estate; that there are no per- 
sonal assets belonging to her estate, and there is no other property be- 
longing to her estate and no other debt due her estate, and that E. H. 
Jennings and the sureties upon his administration bond are insolvent 
and that W. H. Wheeler is also insolvent. 

The court made an order directing the sale of lands for the payment 
of the judgment, etc. Defendants excepted to the order and appealed, 
for that : 

1. The judgment rendered herein against E. H. Jennings, administra- 
tor of Ann J. Wheeler, was void. 

2. That the court had no jurisdiction to hear the motion or make the 
order. 

W a t s o n ,  B u x t o n  & W a t s o n  for plaintiffs. 
L i n d s a y  Pa t terson  and J .  S. Grogan for defendants .  
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CONNOR, J., after stating the case: Reversing the order in which the 
exceptions appear in  the record, we consider first the one attacking the 
validity of the judgment rendered by the court against Jennings, admin- 
istrator of Mrs. Wheeler, fixing the amount of the debt held by Hutter. 
The learned counsel for defendants insist that the letters issued to Jen- 
nings were void, for all purposes, because the court had no jurisdiction 
to issue them. I t  must be conceded that the older authorities, at  least 
some of them, held that intestacy was as essentially jurisdictional as 
death and domicile or bona notabilia. That the ~roduct ion of a will 
after letters of administration were granted showing the absence of such 
jurisdictional fact rendered the person sb appointed an officious iuter- 
meddler. The theory upon which the courts so held was that the execu- 
tor took title to the personalty under the will, and that no act of the 
court could deprive him of such title. I t  is insisted that the law 
is  so held by this Court in  Springs v. I rwin ,  28 N .  C., 27. The (407) 
facts there were not the same as here. I n  that case the record 
showed, and the letters of administration recited, that there was a will, 
and did not show that the executor named in i t  had either refused to 
offer i t  for probate or renounced his right to qualify. Nash, J., said: 
"If. therefore, the letters show that there is a will and the existence of 
the executor be unknown, or before his renunciation, the court cannot 
grant letters of administration with the will annexed. I f  they do, the 
letters are void and confer no authority or power on the administrator." 
I t  may be that language is to be found in  the opinion capable of the con- 
clusion drawn by counsel. For the reason stated, the exact point was not 
decided. I t  is probable that at  that time the law was considered to be as 
claimed. The case is not cited until London v. R. R., 88 N. C., 584. 
The question now before us was not involved, but Bmith,  C. J., noticing 
the several cases i n  which this Court had held the grant of letters of 
administration void. refers to Irwin's case. I n  his conclusion, however, 
he says: "If the person on whose estate the court undertakes to grant 
letters testamentary or of administration be dead, and, at  the time of his 
decease, have his domicile or have b o w  notabilia to be administered, the 
jurisdiction exists." Such seems to be the law in other States, and we 
think consonant with reason and policy. I f  there be irregularities in  the 
proceedings in which letters were granted, the court has ample power, 
upon proper. application, to review its action and revoke them. I n  an 
exhaustive note to Dobler v. Strobel, 81 Am. St., 580 (p. 555), Mr. Free- 
man says that formerly i t  was held that when letters of administration 
were granted and a will was afterwards produced, the letters were void 
for all purposes, citing authority. He further says: "At the present 
day the rule seema to be firmly established to the contraryv- 
that such letters are only voidable, and that the acts performed (408) 
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by the administrator are binding in  a collateral proceeding. I n  Schluter 
v. Bank, 117 N. Y., 125, East, J., considers the law as settled; see also, 
Broughton v. Bradley, 34 Ala., 694 (73 Am. Dec., 474). 

While we think the authorities cited fully sustain the plaintiff's con- 
tention and his Honor's judgment, i t  would seem to be settled in this 
State by statute. Revisal, sec. 37, makes it the duty of the probate 
court, upon the production of a will, to make an order revoking the let- 
ters and cause i t  to be served on the administrator, and providing that . 
all of his acts done in good faith until the service of the order of revoca- 
tion shall be valid. We do not think that Springer v. Shavender, 116 
N. C., 12, is in  point. 

The defendant's next exception is directed to the jurisdiction of the 
court to entertain the motion and make the order to sell Mrs. Wheeler's 
land to pay plaintiff's debt. I t  appears from the record and his Honor's 
findings of fact that the action was originally brought by plaintiff 
Shober against W. H. Wheeler and wife, Mrs. Ann J. Wheeler, and 
Jennings for the purpose of vacating certain conveyances made by 
Wheeler to his wife. Plaintiff Hutter, who had acquired by assign- 
ment a note executed by Wheeler and the other defendant to Pettyjohn, 
was made a party plaintiff. The cause was brought to trial and the 
deeds set aside (113 N. C., 370), judgment rendered adjusting the 
priorities of the several creditors, and the land sold. Afterwards, upon 
the death of Mrs. Wheeler, Jennings was appointed her administrator 
and made a party in his representative capacity and judgment rendered, 
as we have, seen, upon the Hutter debt. Thereafter Wheeler, having 

produced the will and qualified, was brought in as executor. No 
(409) action being taken to subject the land of which Mrs. Wheeler 

was possessed at  the time of her death to the payment of the 
judgment, the motion in the cause was made as appears i n  the record. 
His Honor finding that the devisees of Mrs. Wheeler were properly be- 
fore the court; that there was no personal estate, and that the Hutter 
judgment was the only debt outstanding against Mrs. Wheeler, directed 
the land sold, etc. It may be that if when the order making the new 
parties was made, objection had been taken, the cause should have gone 
off the docket by a final judgment. I t  does not appear that any excep- 
tion was taken or motion to that effect made. At any time after the 
death of Mrs. Wheeler and the rendition of his judgment Hutter could 
have proceeded in  the Superior Court to compel a sale of the land to 
pay his debt. This is expressly authorized by section 129, Revisal, being 
Laws 1876-77, ch. 241. This statute was construed in Haywood v. Xay- 
wood, 79 N.  C., 42, and other caeas, the last being Fisher v. Trust Co., 
138 N.  C., 90. I n  all these cases it is held that concurrent jurisdic- 
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tion with the probate court is conferred on the Superior Court in a 
civil action to settle estates and subject real estate to the payment of 
debts. 

The parties all being before the court having jurisdiction to admin- 
ister the relief, we can see no good reason why they should be sent out 
of court and compelled to begin a new p~oceeding, which must have 
resulted i n  precisely the same way. I n  creditors' suits courts of equity 
always took charge of all of the property, subject to the debts, and 
brought all creditors in, to the end that all rights should be administered 
and complete relief given. I t  is the policy of the law to do so and to 
prevent a multiplicity of suits, expensive litigation, and conflicting 
claims upon property. Courts usually refuse to entertain separate ac- 
tions, compelling all of the creditors to come in  and be bound by 
the final judgment. Dobson 7;. Simonton, 93 N. C., 268; Hun- (410) 
cock V. Wooten, 107 N.  C., 9. 

His  Honor finds that there are no other creditors; that Mrs. Wheeler 
has no personal estate, and that the amount due Hutter on his judgment 
is ascertained. Upon these facts he is entitled to have his judgment 
paid out of Xrs.  Wheeler's lands. This is all that is awarded him. The 
judgment must be 

Sffirmed. 

Cited: Yarborough v. Noore, 151 N. C., 119. 

E. C. JOHNSOPI' v..WEST,ERN UNION TELEGRAPH COMPANY, 

(Filed 24 April, 1907.) 

1. Telegraph Companies-Stare Decisis. 
IJnder the doctrine of s t w e  decis is ,  the Supreme Court should adhere 

to its own decisions, unless it clearly appears that they are wrong. 

2. Same-Damages-Place of Contract-Conflict of Laws. 
The liability of a telegraph company for damages f o r  mental anguish, 

for negligence in transmitting telegraphic messages from its office in one 
State to that of another for delivery, is determined by the laws of the 
State in which the message was received for .transmission. 

ACTION, tried before Moore, J., and a jury, at  October Term, 1906, 
of DURHAM. 

Action to recover damages for mental anguish arising from failure to 
deliver a telegram sent from Danville, Va., to Durham, N. C., as fol- 
lows : "To E. C. Johnson, Durham, N. C. : Sidney died last night, 25 
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minutes after 9." The charges for transmitting said message were pre- 
paid by plaintiff. The Sidney referred to was plaintiff's son. 

(411) The court submitted the usual issues and the following addi- 
tional issue : 

"3. Under the law of the State of Virginia, can damages for mental 
suffering, independent of any injury to person or estate, be recovered 
against a telegraph company for negligent failure to deliver a message 
or for negligent delay in the delivery of a message, although the tele- 
graph company is advised of the character of the message? Answer: 
NO." 

The jury answered the other issues for plaintiff and assessed damages 
at $300. 'It is admitted that there is no other evidence of damage than 
mental suffering. The defendant moved for judgment upon the admis- 
sions and the finding of the jury upon the third issue. The court over- 
ruled the motion, and the defendant excepted and appealed. 

Winston & Bryant for plainti f .  
Fuller & Fuller for defendant. 

BROWN, J. The exact question presented for decision has been con- 
sidered ,and decided in this State adverse to plaintiff's contention, and 
following such decision the court below should have granted the defend- 
ant's motion, i t  being admitted that there is no other evidence of dam- 
age except that arising from mental suffering alone. Bryan v. Tele- 
graph Co., 133 N. C., 607. I n  that case a telegram of similar character 
was sent to the plaintiff at  Wedgefield, S. C., from Mooresville, N. C. 
The message was promptly transmitted to Wedgefield, but was never de- 
livered, the operator there wiring back, "Party unknown." The plain- 
tiff came over to North Carolina and brought suit against the telegraph 
company for damages for mental anguish. I t  was admitted that at that 
time she could not recover such damages in South Carolina. This Court 
held that the contract having been made in North Carolina, damages 
must be assessed according to the law of North Carolina, and the plain- 

tiff was permitted to recover in  our courts for her mental suffer- 
(412) ing. The case was first decided at August Term, 1902, upon ap- 

peal from a judgment of nonsuit in  the Superior Court. A per 
curiam judgment was rendered affirming the judgment of the Superior 
Court. At August Term, 1903, the cause was reheard, and after mature 
deliberation the former judgment was reversed in an elaborate and force- 
ful opinion by Chief Justice Clark. I n  referring to the question in- 
volved in the case at  bar, the learned judge says: 

"The last objection is that the wrong, if any, occurred in  South Caro- 
lina and is to be tried by the laws of that State, which i t  is alleged did 
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not at that time allow the recovery of damages for mental anguish. A 
case exactly in point is Reed v. T~legraph  Co., 58 Am. St. (Missouri), 
609, 34 L. R. A., 492, which holds that 'If a telegraph message is deliv- 
ered to the company in one State to be by it transmitted to a place in  
another State, the validity and interpretation of the contract, as well as 
its liability thereunder, is to be determined by the laws of the former 
State.' The contract was made at  Moorest-ille in this State; i t  is a North 
Carolina contract, and damages for its breach are to be assessed accord- 
ing to the liability attaching to such contract under our laws. . The 
Code, see. 194 ( 2 ) ,  authorizes an action against a foreign corporation 
'by a plaintiff, not a resident of this State, when the cause of action 
shall have arisen . . . within this State.' " 

I t  is manifest that the fact that the plaintiff, a nonresident, came to 
this State and brought suit, makes no difference between that case and 
the case at  bar. The principles of law governing the case are the same, 
whether the suit is brought in our courts by a resident of this State or 
a nonresident who comes here and institutes his action undee our Code. 
Cannadny v. R. R., 143 N. C., 439. 

The learned counsel for the plaintiff was evidently inadvertent (413) 
to Bryan v. Telegraph Co. when he stated that this question is 
now presented here for the first time. I n  that case i t  is distinctly held 
that i t  is a North Carolina contract, and damages must be assessed 
under our laws and not under the laws of South Carolina, where the 
breach occurred. This doctrine was reaffirmed and Bryan v. Telegraph 
Co., cited and approved by this Court, as at  present constituted, in Han- 
cock v. Telegraph Co., 137 N. C., 499, in the following language: "If 
a telegraphic message is delivered to the company in one State, to be 
transmitted by i t  to a place in  another State, the validity and interpre- 
tation of the contract, as well as the rule measuring the damages arising 
upon a breach and the company's liability therefor, are to be determined 
by the laws of the former State, where the contract originated." I t  is 
true that the telegram in that case originated in  Maryland aud was sent' 
into Virginia, both of which we now know do not recognize the mentaI 
anguish doctrine. But i t  is to be noted that in Hancock's case there was 
no evidence that Virginia did not recognize such doctrine, and the case 
was decided solely upon the law of Maryland. This further appears on 

. the second hearing of the case (142 N. C., 163). 
Thus we see that the principle laid down in  Bryan's case was settled 

upon after mature consideration upon a rehearing, and has been re- 
affirmed subsequently by a unanimous Court in Hancock's case and later 
in  an elaborate opinion by Justice Hoke in Hall v. Telegraph Co., 139 
N. C., 373. The weightiest considerations should move the Court to ad- 
here to its decisions, unless it clearly appears that they are wrong. As 
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i s  well said by Mr. Justice Walker  in Hill  v. R. R., 143 N. C., 539, "The 
doctrine of stare clecisis, commonly called the 'doctrine of precedents,' 
has been firmly established in the law. I t  means that we should adhere 
to decided cases and settled principles, and not disturb matters which 

have been established by judicial determination." 
(414) The opinion of the Chief Justice in  Bryan's case is supported 

by abundant authority, although we admit the cases and text- 
writers are not i n  accord. The contract entered into at  Danville for 
the benefit of this plaintiff may be regarded as a continuous and indivis- 
ible contract, the performance of which may run through several States. 
I t  was entered into in Virginia and partially performed in  that State. 
The case of Reed 2;. Telegraph Co., 135 Mo., 661, cited by the Chief 
Justice in  Bryan's case, is a direct authority for his position and is a 
case where the telegram was sent from Iowa to Missouri. I n  the opin- 
ion i t  is said: "The contract was made in Iowa, and according to the 
terms was to be partially performed in  that State." Again: "Does the 
circumstance that i t  was to be partially performed in Missouri exempt 
i t  from the laws of Iowa? We think most clearly not." I n  Faulkner 
v Har t ,  82 N. Y., 413, goods were shipped under contract from New 
York to Boston. They were burned in Boston under circumstances 
which freed the carrier from liability under the laws of Massachusetts. 
The New York Court applied the laws of New York, where the con- 
tract was made, and held defendant liable. To the same effect is Hart-  
m a n  v .  R. R., 39 Mo. App., 89. Mr. Paige, in his work on Contracts, 
recognizes the doctrine laid down in  the Reed case, for, after stating that 
it has been held that the law of each place of partial performance gov- 
erns, he says: "On the other hand, i t  has been said that if a contract 
is to be performed in part where made and in part elsewhere, the law 
of the place where it is made and performed i n  part will control,'' etc. 

Where the contract is made in  one State to be fully performed in 
another, the law of the latter goveyns. "This rule is founded," says the 

Supreme Court of Wisconsin, "on the idea that in making a per- 
(415) sonal contract to be fully performed in  another State, the parties 

must have had the law of that State in view. But if the contract 
is to be partly performed where made and partly in other' countries or 
States, the law of the place where i t  is made will still govern, unless a 
clear mutual intention is manifested that it shall be governed by the law . 
of some other country." Bartlett v. Collins, 109 Wis., 477. To same 
effect are Liverpool Co. v .  Insurance Co., 129 U. S., 397; Morgan v. 
R. R., 2 Wood, 244, Fed. Cases, No. 9804; Hudson v. R. R., 92 Iowa, 
231; 54 Am. St., 550; R. R. v. Behee, 174 Ill., 13;  Cochran v .  Ward ,  6 
Ind. App., 89, 51 Am. St., 229, and note; Schultz v. Howard, 63 Minn., 
196. 
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The principle declared in Bryan's case, and reaffirmed in  Hancock's 
case and in  Hall's case, is expressly maiptained by the Supreme Court 
of Texas in  Telegraph  Co. a. Waler,  $4 S. W., 751, wherein it is held: 
"Where a telegraph message is delivered to the company at a point in 
Texas for transmission to a point in Indian Territory, the damages for 
mental anguish suffered by the addressee, owing to delay in the delivery 
of the message in  the Indian Territory, may be recovered in' Texas, 
though such damages are not recoverable in  the Indian Territory." I n  
a later case the same Court held that "where a message was given to a 
telegraph company in  Arkansas and transmitted to its destination in  
Texas, where the agent negligently failed to deliver the same to the ad- 
dressee, a recovery is governed by the laws of Arkansas, and damages 
for  mental anguish, not being recoverable there, cannot be recovered in  
a suit in Texas." Telegraph Co. v. Buchanan, 55 Tex. Civ. App., 437. 
Both of these cases refer to antecedent cases in  the same Court, holding 
the same doctrine, and they also refer to and rely upon the lead- 
ing case of Reed v. Telegraph Co., cited by the Chief Just ice  in (416) 
his opinion in  the B r y a n  case, and are based upon the doctrine 
that "contracts are to be governed by the law of the State where en- 
tered into, unless a different intention is expressed or implied by the 
contract." Telegraph Co. v. Christensen, 78 S. W., 744. 

I t  will be observed that the decisions of this Court are on all-fours 
with the above quoted Texas cases. I n  the B r y a n  case the telegram 
originated in North Carolina and was sent to South Carolina, where 
the breach occurred. The law of North Carolina was applied. I n  the 
H a l l  case, which is in  every respect identical with the case at  bar, the 
telegram originated in  Virginia and was sent to North Carolina, where 
the breach occurred and where the suit was brought. The law of Vir- 
ginia was applied by M r .  Just ice  Hoke ,  who, speaking for a unanimous 
Court, said: "The complaint averring that the contract was made in  
Virginia, the rights of the parties will be determined by the laws of Vir- 
ginia so far  as the same apply." The learned justice cites and approves 
both the B r y a n  and the Hancock cases. 

The Zex loci solutionis seems to apply to those contracts made in one 
country and to be wholly performed in  another, indicating thereby two 
distinct places of contract, one where it  is entered into, and the other 
where it is to be entirely performed. Locus, u b i  contractus celebratus est; 
locus, u b i  destinata solutio est. I t  may be said that the law of the place 
governs only as to the validity and interpretation of the contract, and not 
as to the means of enforcing.it or compensating for its breach. The 
Zex loci seems to embrace more than that. I t  is said in  9 Cyc., 668: 
'(This law (of the place) governs not only as to i'ts execution, authenti- 
cation, and construction, but also as to the legal obligations arising 
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(417) from it, and as to what is to be deemed a performance, satisfac- 
tion, or disrharge." Daliis 2). Morton,  96 Am. Dec., 345. The 

Supreme Court of Indiana holds that the law of the place includes the 
remedy there given for its breach, but does not interfere with a question 
of legal procedure, which is governed by the lex fori. Cochran v. 
W a r d ,  supra, and 51 Am. St., 229. The Supreme Court of the United 
States says: "It is also the settled doctrine of this Court that the laws 
which subsist at  the time and place of making a contract enter into 
and form a part of i t  as if they werc expressly referred to or incorpo- 
rated in its terms. This rule embraces alike those which affect its valid- 
ity, construction, discharge, and enfor~crncnt.'~ Again: "The obliga- 
tion of a contract includes evrrything within its obligatory scope. 
Among these elements nothing is more important than its means of 
enforcement. This is the breath of its vital existence." Edwards  v. 
Kearsey, 99 U .  S., 595. The Court evidently was governed by these and 
similar cases when i t  held in  Bryan's case, as well as Hancoclc's and 
1Iall's cases, that the law of the place included the question of damage 
as well as the validity and interpretation of the, contract. While we 
rcco nize that respectable authority may be found militating against thc 4 
posit~on this Court has heretofore taken, we do not feel that we should 
depart from the precedents we h a w  already made. 

Rcversed. 

Cited:  Woods v. Telegraph Co., 148 N. C., 10. 
Overruled: P e n n  v. Telegraph Co., 159 N .  C., 312, 316, 317, 318; 

Raiford v. Telegraph Go., 160 N.  C., 490. 

C O R A  NELSON r. R. J. REYNOLDS T O B A C C O  C O M P A N Y .  

(Filed 24 April, 1W.) 

1. Judge's Charge-Evidence-Phase-Omission-Special Instruction. 
The omission of the judge below to charge the jury upon any givcn 

phase of the evidence is not error unlcss especially requested by proper 
prayers for special instruction. 

2. Damages-Negligence-Ingress and Egress-Safe Place-Employer's Lia- 
bility. 

In an action for damages against an employer for negligence on account 
of an injury sustained by the plaintiff, an employee, in a passageway 
provided for the ingress and egress of employees to and from their work 
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while blocked with hogsheads of tobacco, it is necessary to show that the 
employer had knowledge of such condition, or by the exercise of reason- 
able diligence should have acquired it. 

3. Same-Judge's Charge. 
In an action against an employer for failure to provide for his em- 

ployees a safe way of ingress and egress to and from their work, it is not 
error for the judge to charge the jury: "An employer owes the employee 
a legal duty in the exercise of reasonable care to provide for him not only 
a reasonably safe place in which to work, but he also owes that employee 
a duty to provide a way of access and departure from that work that is 
reasonably safe. That is the test." 

ACTION to recover damages for personal injury received while in  de- 
fendant's employment, tried at  December Term, 1906, of FORSYTH, 
Ward, J., presiding. The following issues were submitted to the jury: 

1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? Answer : No. 

2. Did the plaintiff by her own negligence contribute to her injury? 
The plaintiff m o ~ e d  for a new trial. Motion denied. From a judg- 

ment dismissing the action, plaintiff appealed. 

M. L. Swinlc for plaintiff. 
Mar& & Hendrefi for defendant. 

BROWN, J. There is evidence tending to prove that plaintiff, (419) 
an employee in  the factory of defendant, after her day's work was 
over, on her way out of the factory, was passing along a passageway 
through the factory building. This passageway was the one usually used 
by the operatives to reach the street. On the occasion of plaintiff's in- 
jury, the evidence tends to prove that the passageway had become blocked 
to some extent with large hogsheads, which plaintiff was compelled to 
pass by in  order to reach the exit from the building. As she was passing 
along the passage, John Morgan, another employee of defendant, was 
rolling a hogshead on a truck, which struck plaintiff and injured her. 
Plaintiff also offered evidence tending to prove that the passage was 
dimly lighted, and on this occasion was rendered unsafe by an accumu- 
lation of hogsheads of tobacco at  a turn in the passage which led to the 
street entrance. There was evidence introduced by defendant contradict- . 
ing the averments of plaintiff. 

The plaintiff rests her right to recover upon the ground that defend- 
ant was negligent in two particulars, viz: First, in that the defendant 
permitted the passageway to be blocked up with hogsheads while the 
plaintiff and other employees were leaving their work, thereby rendering 
the passageway dangerous and unsafe; and, second, in that i t  permitted 
the passageway to be dimly lighted, making it dangerous and unsafe for 
the plaintiff in going out of the building. 
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The concrete negligence, if any existed, was the failure upon the part 
of the defendant to provide a reasonably safe place for the ingress and 
egress of its employees. To establish this alleged negligence the plaintiff 
offered evidence tending to prove the two specifications above named. 
The plaintiff assigns error because his Honor presented to the jury only 

that specification relating to insufficient lights, and failed to pre- 
(420) sent that relating to blocking up the passageway with hogsheads. 

There are several reasons why the contention cannot be main- 
tained : 

1. The plaintiff submitted no request for instruction to present such 
feature of evidence to the jury. I t  has been repeatedly held by this 
Court that the failure of the judge below to instruct upon any given 
phase of the evidence is not error unless he was specially requested to 
do so. Patterson v. Mills, 121 N. C., 258; Y o ~ u  v. Hamilton, 136 N. C., 
357. "An omission to charge on a given point is not error unless there 
is a prayer to instruct the jury thereon." Clark, J., in Justice 2;. Gal- 

l lert, 131 N. C., 394. 
2. There is no evidence that the passageway was per se unsafe, or that 

i t  was rendered unsafe by crowding hogsheads in i t  on any other occa- 
sion than the afternoon of the day plaintiff was hurt. The duty to pro- 
vide a reasonably safe place to work in, as well as of ingress and egress, 
is like unto the obligation to provide machinery that is not defective. 
The trouble must be brought to the master's knowledge, or i t  must be 
shown that the master by the exercise of reasonable diligence might have 
acquired such knowledge. Hudson v. R. R., 104 N. C., 491; Shearman 
and Redfield Negligence, sec. 99; Greenleaf v. R. R., 29 Iowa, 14; Cot- 
ton v. Manufacturing Co., 142 N.  C., 531. We find no evidence of 
habitual or continual crowding or any other evidence which would 
charge 'defendant's management with knowledge that the passageway 
was being rendered unsafe. 

3. Upon a careful examination of the charge, we think, while his 
Honor did not specifically point out that part of the evidence relating to 
crowding the passageway with hogsheads, that he very clearly and cor- 
rectly instructed the jury upon the law when he said: "An employer 

owes the employee a legal duty in the exercise of reasonable care 
(421) to provide for him not only a reasonably safe place in  which to 

work, but he also owes that employee a duty to provide a way of 
access and deparhure from that work that is reasonably safe. That is 
the test." Other portions of the charge also indicate, we think, that his 
Honor did not restrict the jury to the consideration solely of the evi- 
dence of insufficient lighting. The case seems to have been fairly tried 
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and properly presented to the jury. They have found against plaintiff 
upon the issue of negligence, and we see no good reason for disturbing 
their verdict. 

Affirmed. 

Cited: Blevins v. Cotton Xil ls ,  150 N.  C., 499; Walker v.  Walker, 
151 N.  C., 167; Pritchett v. R. R., 157 N. C., 100; Xiger v.  Scales Co., 
162 N.  C., 136. 

WINSTO?; CIGARETTE MACHINE COMPANY V. WELLS-WHITEHEAD 
TOBACCO COMPANY. 

(Filed 24 April, 1907.) 

Contract-Exhi bit-Expenses-Recovery. 
While costs and expenses are recoverable upon the breach by defendant 

of its duty under a contract to exhibit a certain machine of plaintiff for 
the purpose of advertisement and prospective sales of the same, they are 
such only as the plaintiff may have actually incurred in making the 
exhibit which it was the defendant's duty to do; when the plaintiff has 
made no such exhibit, it has incurred no expense or cost therein, and 
none, therefore, are recoverable. 

ACTION, tried before Ward, J., and a jury, at December Term, 1906, 
of FORSYTH. 

Manly & Hendren and S17atson, Buxton & Watson for plainti f .  
F .  A. Woodard,'Connor & Connor, and Lindsay Patterson for de- 

f endant. 

' WALKER, J. This case was before us a t  a former term (141 N. C., 
284). We then held that the plaintiff could recover, as it did, its 
actual outlay for expenses in  preparing to have its machine ex- (422) 
hibited, but not profits which, as i t  claimed, i t  would have real- 
ized if the machine had been exhibited,.as they were speculative and too 
uncertain. At the last trial the plaintiff tendered two issues, viz : 
'(1. Did the defendant notify the plaintiff it would not exhibit the 

machine a t  St. Louis at a time too late for plaintiff to make an exhibi- 
tion of said machine at  the said St. Louis Exposition? 

"2. What would i t  have cost the plaintiff to have made an exhibition 
of said machine as defendant contracted to exhibit the same?" 

The court rejected those issues and submitted the following issue: 
"What amount, if any, is plaintiff entitled to recover for failure of de- 
fendant to exhibit the machine at the Universal Exposition, as alleged in 
the complaint," and then instructed the jury to assess the damages, 
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under this issue, at 5 cents, which the jury did, the plaintiff's counsel 
having stated that they had no other evidence on this issue than that 
introduced on the former trial. The plaintiff excepted to the refusal of 
the court to submit the two issues tendered by i t  and to the issue sub- 
mitted, and appealed from the judgment on the verdict. 

The only question is, Can the plaintiff recover as damages what i t  
would have cost i t  to exhibit the machine, i t  being too late when it was 
informed of the defendant's default to do so? Tn other words, Can i t  be 
permitted to recover the cost and expense of exhibiting the machine 
which i t  never paid and never incurred? I f  i t  had been notified in time 
that the defendant would not exhibit the machine, and had itself done 
so, i t  would be entitled to recover the reasonable cost of such exhibition; 
but when i t  had been fully repaid what i t  had paid out, i t  would neither 

have gained nor lost anything, and in  this respect would be in  
(423) precisely the same condition as it is now. The law does not allow 

damages for money that might have been spent under such cir- 
cumstances, but which was not spent. I t  would not be necessary to do so 
in order to compensate the $airYtiff for any loss sustained, because none 
would or could have been suffered. The cases cited by the plaintiff's 
counsel do not support his position. I n  #ledge v. Reid, 73 N. C., 440, 
the expression, "As far  as the court could go to that end would be to 
allow him the cost of the hire of another animal until his crop was made, 
and then to pay him for the one hc had lost," was used with reference to 
cost or expense actually paid or at  least incurred, and not merely to pros- 
pective or possible cost which might never be incurred. The other case, 
Xpencer v. IIarnilton, 113 N. C., 49, would seem to be an  authority 
against the plaintiff's contention. I t  is there said that the measure of 
damages is not what i t  would have cost the defendant to clcan out the 
ditches, which cleaning thc plaintiff had agreed to do, but the loss result- 
ing from having to culivate an undrained instead of a drained farm, 
this being the only damage flowing from the breach. The Court, in that 
case, says i t  is true the defendant might have put the ditches and canal 
in order and have charged the plaintiff with the cost thereof, but he was 
not legally bound to do so, though i t  may have been better for his inter- 
ests if he had done so. As he did not, i n  fact, clean them out, there was 
no loss to him on account of auy expense of doing so, and he could not 
recover, upon the clear principle that no one can be allowed for the 
expense of doing that which he might have done, but has not done or 
undertaken to do. The privilege which the plaintiff had of paying out 
money, with the right to recover back the an~ount so paid,-cannot be 
considered as an element of damages. - 

There was no error in  the ruling of the court. 
No error. 
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C. C. MORGAiY r. HENRY D. STEWART. 
(424) 

(Filed 24 April, 1907.) 

1. Malicious Prosecution - Indictment - Acquittal-Probable Cause-Prima 
Facie Case. 

A prima facie case of want of probable cause is not made out by evidence 
of an acquittal by a court of competent jurisdiction of the defendant, the 
plaintiff in a n  action for malicious prosecution. 

2. Same-Facts Established-Probable Cause-Question of Law. 
In  an action for malicious prosecution the question of probable cause 

arising from facts admitted or established is one of law for the court. 

3. Same-Statute-County Sanitary Board-Regulations-Validity. 
. I n  pursuance of section 4451, Revisal, authorizing the sanitary com- 

mittee of a county to make regulations and provisions for the vaccination 
of its inhabitants, and to impose such penalties as  they may deem neces- 
sary to protect the public health, and of section 4355 thereof, making 
those violating the rules and regulations of the committee guilty of a 
misdemeanor and fined or imprisoned, such rules, regulations, or orders. 
when reasonable and relevant to the purpose, are  a valid exercise of 
authority. 

4. Same-Evidence-Nonsuit. 
I t  is error in the court below to refuse to  dismiss an action a s  on judg- 

ment of nonsuit, for that  there was no evidence to sustain a finding for 
the plaintiff on the issue of the want of probable cause upon testimony, 
without substantial divergence, showing: That in pursuance of a resolu- 
tion of the county board of health, the defendant, the county superintend- 
ent, having heard there were several cases of smallpox near the plaintiff's 
school, one within half a mile and in sight, called a t  the schoolhouse, es-  
plained to the plaintiff the law as  he understood it, and was refused by 
the plaintiff the request that he be pllowed to vaccinate the plaintiff and' 
his scholars; that  for some months prior to this request smallpox had 
been prevalent in  this county, there having been many cases the previous 
year and many developed in the then current year; that  upon being re- 
fused, the defendant referred the matter to the Secretary of the State 
Medical Board, was advised that  the plaintiff should be proceeded against, 
and was shown a letter from the Attorney-General advising that  regula- 
tions similar to those under which he was acting could be lawfully 
enforced ; that thereupon the plaintiff was indicted and acquitted. 

AGTIOK f o r  malicious prosecution, t r i ed  before Justice, J., a n d  (425) 
a jury, a t  October Term,  1906, of ANSON. 

There  was evidence to  the  effect t h a t  i n  February,  1906, t h e  present 
defendant ,  who was a t  t h a t  t ime superintendent of heal th fo r  Union  
County,  h a d  caused the  arrest  a n d  t r i a I  before two justices of t h e  peace 
of said county of t h e  present plaintiff, who was then  teaching a public 
school i n  Union,  on  a charge of wrongful ly refusing t o  be vaccinated 
a n d  to permi t  the  vaccination of the  pupi ls  of his  school, pursuan t  t o  
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regulations of the sanitary committee of that county. That on trial had 
10 March, 1906, the present plaintiff was acquitted, and thereupon insti- 
tuted this action against defendant for malicious prosecution'. 

At  the close of plaintiff's testimony, and again at  the close of the 
entire testimony, there was motion on the part of the defendant to dis- 
miss the action as on judgment of nonsuit, in  that there was no testi- 
mony to sustain or justify a finding for plaintiff on the issue as to want 
of probable cause for the prosecution complained of. 

The motion was denied, and defendant excepted. 
Verdict and judgment for plaintiff, and defendant excepted and ap- 

pealed. 

A-o counsel for plaintif. 
A. B. Redwine for defendant. 

HOKE, J. I t  is accepted doctrine with us that, on facts admitted or 
established, the question of probable cause is one of law for the court. 
Jones v. R. R., 125 N. C., 229 ; Bradley v. Morris, 44 N. C., 395; Swaim 
v. Staford, 26 N. C., 392. 

And i t  is further held that the acquittal by a court which has juris- 
diction to try and determine the question does not make out a 

(426) prima facie case of want of probable cause. Bell v. Pearcy, 33 
N. C., 233. 

Applying these principles, a careful examination of the record leads 
us to the conclusion that in no aspect of the testimony has plaintiff made 
out his allegation of a want of probable cause for the prosecution, and 
there was error in refuiing the defendant's motion of nonsuit. 

There is no substantial divergence in the testimony presented, and it 
tends to show that for eighteen months prior to the occurrence smallpox 
had been prevalent in  Union County, there having been as many as 572 
cases in  the year previous, and 200 cases already developed in the cur- 
rent year; that one case existed within one-half mile of the schoolhouse 
in  question, several others at a distance not much greater, and at  Wax- 
haw, within three miles, there were quite a number of cases. I n  the 
presence of these conditions the sanitary committee of Union County 
met at  Monroe, N. C., and having been called to order by the chairman, 
passed a resolution looking to compulsory vaccination, as follows: 

"Any person or persons within a radius of three miles of any school- 
house who willfully refuses to be vaccinated or to allow any one in his 
charge to be vaccinated shall be guilty of a misdemeanor.'' 

The committee, having fixed a fee of vaccination, allowed the super- 
intendent of health to call in any doctor of the county to help him; and 
i t  was further ordered that the county superintendent of health proceed 
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to enforce compulsory vaccination to such an extent as he might consider 
necessary. The substance of these proceedings was duly published in  the 
county paper, and plaintiff testified that he had been made aware of 
such proceedings, but was not informed of their precise nature. 

The defendant, who was then superintendent of health i n  (427) 
Union County, having heard that there were several cases of 
smallpox near the plaintiff's school, one within a half mile and in  sight, 
called at the schoolhouse, explained the conditions, and the law as he 
understood it, and requested that he be allowed to vaccinate the plaintiff 
and his scholars, and the request was refused. 

The plaintiff and defendant differ somewhat as to the precise terms; 
but taking either version to be true, there was a refusal both as to plain- 
tiff and the scholars, or certainly as to gome of them. 

Having referred the matter to the Secretary of the State NedicaT 
Board a t  Raleigh, and having been advised that the teacher was indict- 
able and should be proceeded against; and, furthermore, having been 
shown a letter from the Attorney-General of the State to the Superin- 
tendent of Public Instruction, in which the Attorney-General advised 
that regulations similar to those of Union County could be lawfully 
enforced, the superintendent instituted the prosecution complained of 
and on which the present plaintiff was tried and acquitted. 

Our statute law provides, in  substance (Revisal, see. 4451), that on 
the appearance of smallpox in  a neighborhood, the authorities of any 
city or town, or the sanitary committee of any county, may make such 
regulations and provisions for the vaccination of its inhabitants and im- 
pose such penalties as they may deem necessary to protect the public 
health. And section 4355 provides that, ('If any person shall violate 
any of the rules and regulations of the sanitary authorities of any 
county in  regard to vaccination, he shall be guilty of a misdemeanor, 
and fined not exceeding $50 or imprisoned not exceeding thirty days." 

We find no precise form in  which the resolution of a county 
sanitary board should be couched, nor any specified or stated (428) 
order of proceedings where such matters are to be considered or 
determined; and we see no reason why the order of the sanitary com- 
mittee should not be upheld as a valid exercise of the authority conferred 
upon them by the statute. They could not declare the prohibited act a 
misdemeanor, because its status had already been so fixed by public law; 
but their resolution could still be received and construed as a regulation 
requiring parties within the prescribed territory to submit to vaccina- 
tion; and the statute makes the refusal a misdemeanor within the juris- 
diction of a justice of the peace. Legislation of this character has been 
upheld by well considered decisions in this- and other jurisdictions. 
Hutchins u, Durham, 137 N. C., 68; S. u. Hay, 126 N. C., 999; Morris 
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v. Columbus, 102 Ga., 792. And i t  is also well established that the Leg- 
islature may confer on local boards-certainly those clothed with gov- 
ernmental functions-the power to make reasonable regulations to pro- 
tect the public health and to fix and establish facts or conditions on 
which a statute makes its own action depend. S. v. R. R., 141 N. C., 
852; 8 Cyc., 830; Freund on Police Power, sec. 34. 

And while these local regulations are required to be reasonable, and 
are, to some extent, subject to judicial control, both as to the existence 
of an apprehended danger and the reasonableness of the relief (Freund 
on Police Power, supra), we have held that '(where a statute of this kind 
has been passed and the conditions established which call it into opera- 
tion, i t  thus becomes a law binding on eaoh and all alike, and i t  is 
optional to no one's private judgment whether to render compliance or 
not. I f  there are exceptional cases, where, owing to the peculiar state 
of the health or system, vaccination would be dangerous, that would be 
a matter of defense, the burden of which would be on the defendant." 

S. v. Hay, supra. 
(429) I n  holding that there was probable cause for prosecuting the 

plaintiff, m7e intend to make no comment, certainly no adverse 
comment, either on the justices who tried and acquitted the plaintiff 
nor on the plaintiff himself. Both, no doubt, acted according to their 
best judgment and sense of duty, and there is much to be said in justifi- 
cation of plaintiff's conduct. But the plaintiff's conduct here is not the 
important or controlling, question. We are considering chiefly the con- 
duct of defendant, and how the matter reasonably appeared to him. He  
was at  that time superintendent of health of Union County, whose sworn 
duty i t  was to see that laws addressed to the subject involved were en- 
forced, and ('to carry out, as far as possible, the work as directed by the 
sanitary committee of his county and by the State Board of Health." 
Revisal, sec. 4445. He  notes that the copnty is threatened with an epi- 
demic of smallpox, and the sanitary board has passed a resolution re- 
quiring each and every one within a radius of three miles of any case of 
smallpox to be vaccinated; and on the statute-book is a law which makes 
i t  a misdemeanor to refuse to comply with this regulation; That this 
school is within such a radius and is in great danger of exposure; and 
under such conditions he applies to the plaintiff for permission to vac- 
cinate both plaintiff and his scholars, and the application is refused. 

There is also evidence tending to show that there was a disposition in  
many localities to obstruct the enforcement of these regulations, and 
under such circumstances the defendant consults with the Secretary of 
the State Board of Health as to the proper course to be pursued. That 
officer, who deservedly holds the confidence of every well-informed and 
patriotic citizen of the State by reason of his faithful and intelligent 
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devotion to his  duties and to the State's best interests, advises, upon all 
the facts, t ha t  the law has been broken, and that  the public good requires 
tha t  the prosecution should be instituted. The defendant then 
swears out the warrant  and causes plaintiff to be put on trial. (430) 

Probable cause, i n  cases of this kind, has been properly defined 
as the existence of such facts and circumstances, known to him a t  the 
time, as would induce a reasonable man to commence a prosecution. 
Cabaniss v. Martin, 14  N.  C., 454; Bell v. Pearcy, supra. 

I t  seems clear to us that  i n  no aspect of the testimony, as the same is 
presented i n  this record, has there been a want of probable cause shown, 
and the court below should have dismissed the case as on judgment of 
nonsuit. 

Reversed. 

Cited: Downing v. Stone, 152 N. C., 530, 531 ; Wilkinson v. Wilkin- 
son, 159 N. C., 271. 

~ W. R. BARBEE AND WIFE ASD &I. BANE v. A. S. GREENBERG. 

~ (Filed 24 April, 1907.) 

1 1. Land-Lease-Renewal-Covenants-Form. 
I In a lease of land containing an agreement, or covenant, giving privi- 

lege of renewal to lessee upon notice given, the covenant expressed by the 
agreement is not required to be in a technical form; upon the required 
notice being given within the proper time, the covenant, when sufficiently 
definite, and in the absence of any restraining stipulations, will be en- 
forced as incident to 'the lease, conferring an assignable right and con- 
stituting a part of the tenant's interest in the land. 

2. Same-Partnerships-Retiring Partner-Assignee. 
Where there was a lease of a business lot for partnership purposes, con- 

taining a covenant of renewal, and one of the partners retired, having 
sold and transferred his entire interest in the business to his associate, 
the lease passed by the transfer as a partnership asset, and the right of 
renewal passed as incidental to the lease, conferring upon the assignee 
and his successors the privilege of its covenant. 

3. Landlord and Tenant-Lease-Covenants-Renewal-Assignee-Jurisdic- 
tion. 

The assignee of a lease, with the right to demand a renewal of the 
lease for his own benefit, can make such right available as a defense in 
an action to recover the possession, though the same be instituted before 
a justice of the peace. 
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(431) ACTION to recover possession of a storehouse, commenced be- 
fore a justice of the peace and tried on appeal before Justice, J., 

at January Term, 1907, of DURHAM. 
A jury trial having been formally waived, the facts were found by 

the court; and judgment was entered thereon for defendant, and plain- 
tiff excepted and appealed. 

Manning $ Foushee for plaintiffs. 
Benjamin Lovenstein for defendant. 

HOKE, J. I t  appears, from the facts found by the trial judge, that 
the storehouse in question belonged to ferne plaintiff, Virginia E. Bar- 
bee, and that on 14 August, 1903, she and her husband, W. R. Barbee, 
executed and delivered to A. S. Greenberg and J. Dean, a mercantile 
firm doing business under the name and style of A. G. Greenberg & Go., 
the premises i n  question for three years, "with the privilege of three 
years more,'' from 11 August, 1903, at  $55 per month, R. W. Winston, 
Esq., to collect the first year's rent and W. R. Barbee to collect the bal- 
ance; that said lease was duly registered, and the lessees entered upon 
the occupation and possession of the property in  the transaction of the 
firm's business. 

That some six or eight months after the lease had been executed, Dean 
sold his interest in the firm to A. S. Greenberg, and A. S. Greenberg 
continued the business under the firm name of A. 8. Greenberg & Co. 
That W. R. Barbee knew that J. Dean had sold his interest to A. S. 
Greenberg about twelve months after the signing of the lease, con- 
tinued to collect the rents from A. S. Greenberg to the expiration of the 
lease. 

That in May, 1906, before the three years lease expired, A. S. Green- 
berg gave formal notice that he had determined to avail himself of "the 

three years additional referred to in  the contract, and that he 
(432) would continue to occupy the store for the three years beginning 

11 August, 1906. (Signed) A. S. Greenberg & Co., successors 
to Greenberg & Dean." 

That in  February, 1906, W. R. Barbee and wife leased the store to 
their coplaintiff, M. Bane, to commence 11 August, 1906, and on that 
day this suit was instituted in  the names of W. R. Barbee and wife and 
M. Bane against defendant, to recover possession of the property; that 
after the institution of the action the rent was tendered monthly by de- 
fendant, which was at  first declined, but afterwards, and pending the 
proceedings, was received and receipted for by W. R. Barbee. 

Upon these facts, the court adjudged that plaintiffs are not entitled 
to recover possession of the property, and that defendants are entitled 
to remain in possession of same for three years from 11 August, 1906. 
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B y  the terms of the lease the storehouse was granted to Greenberg & 
Go., for three years, ending 11 August, 1906, "with the privilege of three 
years more." Whether notice was required to be given during the tern1 
of the lessee's election to renew is not material here, for such notice was 
given; and if the firm of Greenberg & Co., as now constituted, had the 
right to demand a renewal of this lease for its own benefit, then this 
right can be made available as a defense to the present action, though 
the same was instituted before a justice of the peace. iMcAdoo v. CaF 
lum, 86 N.  C., 419; Lutz v. Thompson, 87 N .  C., 334; Levin v. Glad- 
stein, 142 N. C., 482. 

These covenants to renew are not required to be in any technical form 
(McAdoo v. Callum, supra, 18 A. & E. (2 Ed.), 685), and when suffi- 
ciently definite will be enforced as incident to the lease; and, as such, 
conferring a right which constitutes a part of the tenant's interest in  
the land itself. 

This being true, in  the absence of any restraining covenant, the right 
.may be assigned as an incident of the lease and the benefit en- 
forced by the assignee; and being a covenant which runs with the (433) 
land, it will also be enforced against the lessor or his assigns. 
Taylor Landlord and Tenant ( 9  Ed.), sec. 332; Wood Landlord and 
Tenant (2 Ed.), sec. 413 ; 24 Cyc., 996 ; Piggott v. Mason, 1 Paige, 412 ; 
Betts v. June, 51 N. Y., 274; Blackmore v. Boardman, 28 Mo., 420; 
McQlintock ?;. Joyner, 77 Miss., 678; Cook v. Jones, 96 Ky., 273; Brook 
'L'. Bulkey, 2 Ves., Sr., 497. 

I n  Taylor Landlord and Tenant, see. 332, i t  i s  said: '(The right of 
renewal constitutes a part of the tenant's interest in the land; and, in  
the absence of a covenant to the contrary, may be sold and assigned by 
him and the benefits of the right may be enforced by the assignee." 

I n  Wood Landlord and Tenant, sec. 413, i t  is said: ('A covenant for 
the renewal of the lease on the landlord's part is often inserted in a 
lease; and when i t  is, i t  is binding upon the landlord and his grantees 
or assigns, as such covenants relate to the land and pass with it." And, 
on page 944, the author further says: "The right of renewal consti- 
tutes a part of the tenant's interest in  the land; and, unless restricted, 
may be sold or assigned by him, and the benefits of the covenant pass to 
the assignee and may be enforced by him." And in  Cyc., supra, i t  i s  
stated: "These covenants to renew are not personal, and the legal suc- 
cessors of the lessee, as well as the lessor, are entitled to the benefits and 
are burdened with the duties and obligations which such covenants con- 
fer on the original parties." See, also, Revisal, see. 1586. 

An application of the principles indicated by these authorities fully 
sustain the trial judge in  holding that, on the facts of the case, the plain- 
tiffs have no present right to recover possession of the premises in  ques- 
tion. 299 
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There was no stipulation in this lease restraining the lessees from a 
sale or assignment of their term. True, when the lease was 

(434) made, the firm of Greenberg & Co. was composed of A. S. Green- 
berg and J. Dean. But  it is found as a fact that, six or seven 

months after the execution of the lease, said Dean sold his interest in 
the firm to A. S. Greenberg, who continued the business under the firm 
name of A. S. Greenberg & Co. The lease was an asset of the partner- 
ship, which passed to the purchaser, and with i t  the incidental right to 
demand a renewal. Betts v. June, supra; Blackmore v. Boardmaa, supra. 

I n  this last case i t  was held: "A covenant for the renewal of the 
lease is an incident of the lease, and will pass by an assignment of the 
unexpired term." 

We were referred by counsel to Finch & Underwood, 2 Ch. Div., 310; 
James v. Pope, 19 N. Y., 324; Howell v. Behlel; 41 W. Va., 610, as 
authorities against the view which we have taken of the case; but we 
do not so understand these decisions. 

I n  Finch v. Underwood there was a lease to two, with continuing cove- 
nants, joint and several, on the part of the lessees, "and also a clause of 
forfeiture in  case the tenants, or either of them, should become bankrupt 
or let the premises, or any part thereof without license." After one of 
the tenants had assigned to the other he became bankrupt, and it was 
held that assignee could not enforce a renewal to himself. Here, it will 
be noted, there was an express covenant in restraint of the lessees, or 

, - either of them, assigning his interest without license. 
I n  James v. Pope, 19 N.  Y.,  a lease to a partnership for three years, 

with privilege of renewal; two of the parties having sold their interest, 
retired, and a new firm was organized, which continued to occupy and 
possess the premises for some time after the expiration of the lease, and 

without any further contract or understanding with the landlord. 
(435) When the new firm gave notice and abandoned the premises, it 

was sought to hold the original firm responsible as tenants for a 
second term, and it was held that the new firm had neither elected, nor 
had i t  any power to elect, to renew the lease so as to bind the members 
of the original firm. 

I t  will be noted here that the landlord in  that action did not seek any 
recovery against the new firm, but the old; and so the question of the 
assignment and the rights or liabilities of the new firm under the same - 
does not seem to have been presented. 

Again, in  Howell v. Behler, supra, there was a joint lease to six for 
five years, with privilege of renewal on giving sixty days notice prior to 
expiration of the term. Such a notice was given by a purchaser of the 
interest of one of the lessees, but not signed or concurred in by the others 
a t  or within the time required by the terms of the lease. 
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I n  this case i t  was held that one of said lessees had no power to ex- 
tend the lease by giving the required notice without the concurrence of 
the others, and that the defendant could have no higher or greater right 
than that of the individual lessee whose right she had purchased. 

True, in this case, the other lessees seem to have afterwards joined 
with the purchaser in a bill in  equity; or, rather, having been made de- 
fendants, they concurred in asking that the contract of renewal should 
be specifically executed. But this was after the expiration of the lease. 
They had not, so fa r  as the case discloses, joined in the notice to renew, 
and the right to join in  such notice so as to make same effective had 
passed by the express terms of the contract. Product Co. v. Dunn, 142 
N.  C., 471. 

Both of these last cases seem to have proceeded upon the idea that in 
a lease to two or more, with privilege of renewal, one of the lessees can- 
not elect to renew without the concurrence of the others. This 
for the obvious reason that one shall not be bound by a contract (436) 
to which he has not consented. 

I f  the cases cited are capable of the interpretation put upon them by 
counsel. we would not hesitate to hold that they are not well considered 
in that'they contravene the principle we have Geld as controlling on the 
facts of the present case; that in the absence of a restraining covenant, 
the lease, with the incidental right of renewal, is assignable; and the 
present firm, having taken such assignment during the existence of the 
former term, and having complied with all the stipulations of the lease, 
and being the sole owner of the right and interest arising by reason of 
the covenant to renew, is entitled to remain in possession of the prem- 
ises, and plaintiffs' demand for present recovery was properly denied. 

Affirmed. I 

1 Cited: Greenville v.  Gornto, 161 N.  C., 343. 

RALPH PAINTER, BY HIS NEXT FRIEND, J A S E  PAINTER, v. NORFOLK 
AND WESTERN RAILROAD CONPAYY. ~ (Filed 24 April, 190.7.) 

1. Pleadings-Complaint-Motion to Dismiss. 
An answer filed to the complaint, containing nothing to aid the allega- 

tions thereof, does not preclude a motion to dismiss. 
2. Attorney and Client-Compromise-False Representations. 

There is no error in the court below sustaining defendant's motion to 
dismiss upon the ground that the complaint does not state facts sufficient 
to constitute a cause of action, in a suit to recover damages, when it a p  
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pears in the complaint that a compromise has been entered between the 
same narties on account of the same injury by the plaintiff's attorney of 
record, with her approval, in the absence of allegations of fraud sufficient 
to impeach the judgment. Allegations that the attorney compromised the 
case with the consent of the plaintiff, obtained by importunity and false 
representations, without averment of collusion or fraudulent combination 
with the defendant, are insufficient. 

3. Same-Subsequent Damage. 
Additional damages are not recoverable in a subsequent action after 

judgment has been entered, on account of the same injury. between the 
same parties, for further damage resulting from same injury. 

(437) ACTIOIS, heard before Ferguson, J., at March Term, 1906, of 
FORSYTH, upon the complaint, amended complaint, and answer. 

The plaintiff, by his next friend, who is his mother, sues to recover 
damages for personal injury alleged to have been caused by the negli- 
gence of the defendant. The defendant filed an answer, but, when the 
cause came on for trial, moved to dismiss because the complaint does not 
state a cause of action. His  Honor, Ferguson, J., sustained the motion, 
and plaintiff appealed. 

J. S. Grogan for plaintif. 
Watson, B u t o n  & Watson for defendant. 

BROWN, J. Because the defendant filed an answer to the complaint 
does not preclude i t  from moving to dismiss, where the answer, as in this 
case, contains nothing which aids the allegations of the complaint. I n  
fact, the defense set up by the answer practically appears on the face of 
the complaint. The plaintiff, by the same prochein ami, brought suit 
against the defendant for the identical injury received by him on 17 
November, 1904, while attempting to cross the track of defendant's road. 
This action was instituted on 8 December, 1904, by the attorney em- 
ployed by plaintiff. With plaintiff's approval, said attorney compro- 
mised the suit for $250, and a consent judgment was duly rendered by 
the Superior Court and signed by the presiding judge. The defendant 

paid this judgment and it has been canceled by plaintiff's attorney 
(438) of record. The complaint contends two averments, which his 

present counsel, ;Mr. Grogan, contends, if true, are sufficient to 
support the present action : 

1. That W. 0. Cox, an attorney, at  the time of the injury, came re- 
peatedly to  lai in tiff's home and greatly iniportuned her to intrust her 
son's case to him, and that in  consequence of such importunities she did 
so; that she consented to the compromise judgment upon the advice and 
importunity of Cox, who, plaintiff says, falsely and fraudulently repre- 
sented to her that the doctors would give a written guarantee that no 
further cutting of her son's hand would be necessary. 
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2. Plaintiff furthcr avers that at the time of the rcnditiorr of the 
judgment her son had lost only two fingers of his left hand; that since 
thc date of said judgment, and as a consequence of the original injury, 
her son has lost all the fingers of his lcft hand, thereby depriving him 
of its use. The learned counsel contends that plaintiff can now recover 
for this additional damage accruing since the judgment was rendered. 

I n  respcct to the first contention, we observe that the plaintiff does 
not allcgc any collusion or fraudulent combination between plaintiff's 
attorney and defendant. On the contrary, plaintiff acted solely on the 
representation of hcr own counscl, and in the belief that the loss of two 
fingers would be the extcnt of her son's injuries. I f  this were an action 
to impeach the jud,merrt for fraud, there is nothing set out in the com- 
plaint to warrant the interference of thc Court. 

We think there is as little legal support for the plaintiff's second con- 
tention as there is for the first. I t  is admitted that the loss of the re- 
maining fingers is the direct result of the original tort which caused the 
loss of the other two. The cause of action arose when the injury was 
sustained. The loss of thewremaining fingers is only an aggravation of 
damage. There is only one tort and one damage flowing there- 
from. "Thc wrong produces one continuous train of conse- (439) 
quences. The loss is all traceable back to the single origin, and 
in  that casc the law awards damages once for all." Mast v. Sapp,  140 
N. C., 538. I n  this case the subject is discussed by Mr. Justice Walker 
with such fullncss of authority that i t  is urlnecessary to do more than 
cite the case. When the judgment was rendered awarding damages for 
the injury done thc plaintiff's person, i t  barred an action for the recov- 
ery of furthcr damages to plaintiff's person on account of the same tort. 

Affirmed. 

R. S. HARRIS AND ANDREW JACKSON v. J. E. SMITH AND W. V. STONE. 

(Filed 24 April, 1907. ) 

1. Evidence-Referee-Exceptions. 
Unless excepted to, the findings of a refcree arc  conclusive, and upon 

excrptions sustained by thc court below they are  still con~lusive unless 
i t  appcars that  there is no cvidence to sustain them, or that  they are  
hiwed upon improper evidence. 

2. Same-Witness-Credibility-Supreme Court. 
The credibility of n witncss is for the referee to cletcnnine, subject to 

the final review of the judge below, and not by the Supreme Court. 

 TION ON, heard on exceptions to the report of a referee before Ward, J., 
at August Term, 1906, of BURRY. 
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Thc plaintiffs alleged that W. H. Schaub sold and conveyed a tract 
of land to J. B. Smith for $1,000. Smith paid $200 and executed a 
deed of trust with power of salc to W. 0. Schaub to secure the balance. 
The land was sold under the power by the trustee, when $613 was the 

balance due, and bid in  by the defendant Stone at  $800 and con- 
(440) veyed to him. The plaintiffs alleged that this sale was really 

made a t  the request of Smith, with intent to defraud the plain- 
tiffs who had afterwards purchased a one-half interest in the land from 
him for full value upon the representation that there was no lien or 
encumbrance on it, and that Stone, in  fact, bought from Smith, with 
notice of Smith's intent. The jury, upon issucs submitted to them, so 
found. The court, at  August Tcrm, 1903, referred the case with direc- 
tions to the referee to find and report what amount was paid by Stone 
on the purchase money at the trustee's sale, with a view of subrogating 
him to that extent to the rights of W. H. Schaub, creditor of Smith. 
Thc referee reported that Stone had paid $181.50, whereas Stone con- 
tended that he should have found that he had paid $613, which was the 
balance due on the purchase money. The feferee held that Stone was 
not entitled to subrogation, but, if the court should be of a different 
opinion, he concluded as matter of law that he was so entitled only to 
the amount of $181.50 paid by him. The court, a t  August Term, 1906, 
held that Stone was entitled to subrogation to the amount of $181.50, 
and ordered a sale of the land by a commissioner and distribution of 
the proceeds according to the rights of thc partics. Defendant excepted 
and appealed. 

Lindsay Patterson for plaintiff. 
Virgil  E. Holcomb and Watson, Buxton & Watson for defendant. 

WALKER, J., after stating the case: The only question involved in  
this case is one of fact, the decision of which we are not permitted to 
review. As held in  Boyle v. Stallings, 140 N.  C., 524, i t  must appear 
that there was no evidence to support the findings of the referee, as sus- 
tained by the judge, before this Court can rcverse his conclusion of fact. 

The well settled rule has always been that the findings of a referee 
(441) are conclusive unless excepted to by one of the parties. I f ,  upon 

exceptions, the court sustains them, they are still conclusive, un- 
less i t  i s  shown that there is no evidence to support them or that they 
were based upon improper evidence. The rule has been too long estab- 
lished to be now shaken, and, indeed, i t  is in itself correct in principle. 
Usry v. Sui t ,  91 N. C., 406 ; Depriest v. Patterson, 92 N. C., 399 ; Cooper 
v. Middleton, 94 N. C., 86; Strauss v. Frederick, 98 N.  C., 60; Jordan 
v. Bryan, 103 N. C., 59. 
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The defendant Stone does not except because the referee or the court 
committed any error in  respect to the conclusions of law, but only upon 
the ground that, in  the view he takes of the evidence, there was none 
to warrant the finding of fact that he had paid $181.50 instead of $613. 
Upon a careful review of the testimony, we think there was at  least 
some evidence to support the finding, though the appellant's counsel has 
stated in his brief very strong and cogent reasons to show that the find- 
ing of fact should have been according to his contention. The question 
seems to have turned upon whether the $250 payment on the purchase 
money of $613 was made by Brown for Smith or for Stone, the balance 
of $363 having been paid equally by Stone and Brown, each paying 
$181.50. W. H. Schaub testified that the $250 was paid by Brown for 
Smith, the original owner of the land which was sold. This excluded 
the idea that i t  was paid by Stone, and was, of course, some evidence of 
the fact- to be considered by the referee and the court. It may have 
been fully explained afterwards by other evidence, but the credibility of 
the witnesses was for the referee, who heard their testimony, to pass 
upon, subject to final review by the judge, and not by us. 

Affirmed. 

Cited: Frey v. Lumber Co., post, 760; Williamson v. Bitting, 159 
N. C., 325; Thompson v. Smith,  160 N. C., 259; McCullers v. Cheat- 
ham, 163 N.  C., 63; French o. Richardson, 167 N. C., 44; Montcmtle v. 
Wheeler, ib., 259 ; Lumber Co. v. Lumber Co., 169 N.  C., 91. 

PACIFIC MUTUAL LIFE INSURANCE COMPANY V. INSURSNCE DE- 
PARTMENT AND IKSURANCE COMMISSIONER OF NORTH CAROLINA. 

(Filed 24 April, 1W7.) 

1. Statute-Revisal, Sec. 4701-Federal Constitutioh. 
Section 4701, Revisal, is constitutional and valid, requiring the Insur- 

ance Commissioner to revoke, under specified conditions; the license of 
any foreign insurance company to do business in this State which "shall 
apply to have removed from the Superior Court of any county in this 
State to the United States Circuit or District Court any action instituted 
against it." 

2. Same-Action by Agent for Services. 
The statute requiring the Insurance Commissioner to revoke the license 

of any foreign insurance company to do business in this State which shall 
apply to have a cause removed to the United States Court "growing out 
of, or in some way connected with, some policy of insurance issued by the 
company" has no application to the removal of a cause wherein an agent 
is suing the company for services rendered. 
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MANDAMUS to conlpel defendant to reinstate plaintiff as a company 
licensed and entitled to transact business in the State, tried before 
Jones,  J., at February Term, 1907, of WAKE. 

There was jud,ment for plaintiff, and defendant excepted and appealed. 

Shepherd & Shepherd and 1'. C. W o o t e n  for p la in t i f  
Assistant At io~r1.e~-General  Clement  for d e f e n h n t .  

I ~ ~ K E ,  J. On the hearing it was established, or admitted, that the 
present plaintiff was a company duly licensed and entitled to transact 
business in the State of North Carolina; and, having been sued by one 
J. J. Rogers, a former agent, to recover on an open account for serv- 
ices rendered by said agent for the company, the plaintiff had procured 
the removal of said cause to the Circuit Court of the United States for 

the Eastern District of North Carolina. 

(443) Thereupon, tbe license of plaintiff was revoked by the Insur- 
ance Commissioner of the State, claiming the right to do so under 

Revisal, see. 4701, for that plaintiff had procured the removal of said 
suit to the United States Circuit Court, as aforesaid. 

Plaintiff then instituted the present action to compel reinstatement, 
contending : 

1. That the statute under which the commissioner had acted was un- 
constitutional. 

2. That, on the facts of the present case, the statute in  question did 
not confer on the commissioner. the power to revoke the license. 

I t  was conceded, on the argument before us, that the statute was con- 
stitutional. There has heretofore, it seems, been some doubt about i t ;  
but, on a statute similar to this, the question was directly presented and 
fully considered by the Supreme Court of the United States in a recent 
case, and the validity of the statute was upheld. lmzcrance Go. v. 
Pretuitt ,  202 11. S., 246. The position as to the constitutionality of the 
statute was, therefore, properly abandoned here. 

On the second position, we are clearly of opinion that, on the facts 
presented, the commissioner had no power to revoke the plaintiff's 
license. 

The statute on this subject, after providing that insurance companies 
doing business i n  the State shall take out license, etc., enacts further, 
among other things, as follows (2  Revisal, sec. 4550) : 

"If arly foreign insurance company shall apply to have removed from 
the Superior Court of any county in this State to the United States Cir- 
cuit or District Court any action instituted against it, or shall institute 
any actiorl at  law or suit in  equity in a United States court against 
ally citizen of this State, growing out of or in  any way connected with 
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any policy of insurance issued by such insurance company, the (444) 
Insurance Commissioner shall revoke its license, etc., and no new 
business shall be done by such company while such default or disability 
continues, or until its authority to do business is restored by the com- 
missioner." . 

By the express terms of the statute, the power to revoke an insurance 
license by reason of removal of suits on the part of the company is con- 
fined to suits "growing out of or in any way connected with any policy 
issued by such insurance company." 

This language is too plain for construction. I t  is found in  a section 
of the general insurance law, grouped with other provisions of like tenor, 
which indicate that the evident and primary purpose of the entire sec- 
tion was the protection of the policyholders; and neither the language 
of the section nor its spirit or purpose permits or suggests that its mean- 
ing should be so extended as.to include a suit growing out of an internal 
quarrel between the company and a former agent as to their accounts. 

I n  Lewis Sutherland Statutory Construction (2  Ed.), see. 348, we find : 
"The statute itself furnishes the best means of its own exposition; and 
if the intent of the act can be dearly ascertained from a reading of its 
provisions, and all its parts brought into harmony therewith, that intent 
will prevail without resorting to other aids of construction." 

And again : 
"It is beyond question the duty of courts, in construing statutes, to 

give effect to the intent of the lawmaking power and to seek that intent . 
i n  every legitimate way. But first of all, in  the words and language 
employed; and if the words are free from ambiguity or doubt, 
and express clearly, plainIy, and distinctly the sense of the framer (445) 
of the instrument, there is no occasion to resort to other means of 
interpretation. I t  is not allowable to interpret what has no need of in- 
terpretation." 

Axid in Black on Interpretation of Laws, p. 35: "The meaning and 
intention must be sought, first of all, in the language of the statute itself, 
for it must be presumed that the means employed by the Legislature to 
express its will are adequate for the purpose and do express that will 
correctly." 

And i t  is only where the language is ambiguous or lacks precision or 
is  fairly susceptible of two or more interpretations that the intended 
meaning must be sought by the aid of other pertinent and admissible 
considerations. 

We think i t  clear, as stated, that this power to revoke plaintiff's license 
by reason of removal of a suit to the Federal Court, by the express lan- 
guage and plain meaning of the statute, is confined to suits ('growing out 
of or in some way connected with some policy of insurance issued by the 
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company," and that the language does not extend to or embrace the suit 
which was removed in the present instance. The plaintiff, therefore, is 
entitled to the relief demanded, and the judgment of the court below, to 
that effect, is 

Affirmed. 

(446) 
J. H. GREESWOOD v. SOUTHERN RAILWAY COMPANY. 

(Filed 24 April, 1907.) 

Land-Damages-Surface Water-Overflow-Lower Proprietor. 
The lower proprietor must receive the surface water which falls on 

adjoining higher lands and naturally flows therefrom. In an action for 
damages to bottom-lands of plaint3 by water flowing down and across 
defendant's track and ponding plaintiff's land, it is error for the court 
below to charge the jury that "the defendant owed to the plaintiff the 
duty to provide side ditches sufficient to collect and carry off all surface 
water that came down from the land above in its natural flow." 

ACTION for damages to land by water, tried before Ward, J., and a 
jury, at  Kovember Term, 1906, of SUREY. 

Action for damages to the bottom-lands of the plaintiff by water over- 
flowing the track of the defendant and ponding thereon. The allega- 
tions of negligence are that the defendant had negligently permitted and 
allowed the ditch on its right of way on the north side of the track, 
where it passed over the plaintiff's land, to remain filled up and un- 
opened, and the ditch was necessary to divert and carry off the water 
flowing onto the right of way; that by reason of the ditch being so filled 
up and remaining unopened, water overflowed the track, and ponded 
itself on his bottom-lands on the south side of the track, cutting washes 
in  the land and leaving a deposit on the land of sand, gravel, and other 
substances injurious to the soil. There is no allegation that the embank- 
ment caused the water to be obstructed in its flow and therefore pond on 
his upland. 

The hill-land lying: to the north consists of some 6 or 7 acres that 
drained into a ravine ending some 75 feet from the track, and the water 

that had collected in this ravine from the 6 or 7 acres, both culti- 
, (447) vated and uncultivated, after following the course of the ravine 

to its end, then flowed into a ditch or gulley which began at the 
end of the ravine and continued toward the track, and emptied all the 
water so collected on the right of way, about halfway between the outer 
edge of the right of way and the side ditch. 

At a point opposite where the water was so emptied onto the right of 
- way the land was practically level and formed a water-shed, and it was 
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a t  this point that the water would flow over the track onto plaintiff's 
bottom-lands to the south. Beginning at this point, the defendant had 
cut a side ditch, one to the east and one to the west. As originally cut, . 
and when opened, the ditch began at a depth of about 1 2  inches, and, as 
i t  continued along the side of the track, got deeper and deeper, until, at  
the point where i t  emptied into a natural water channel, i t  was some 5 . 
or 6 feet in depth. The evidence disclosed that this side ditch would be 
filled up with dirt, trash, etc., coming down from plaintiff's land through 
the ravine and ditch, and when so filled up would remain in that condi- - 

tion for periods of time, long and short. The side ditch was properly - 
and carefully constructed, and, when not filled up by the dirt and trash 
from plaintiff's land above, provided ample drainage for the right of 
way, but was not sufficient, even when not filled up, to carry off all the , 
water that came down through the ravine in hard rains. Practically all 
the water that flowed into this side ditch. or onto daintiff's land south 
of the road, came from his lands above. 

There was testimony to the effect that to cut a ditch sufficient to carry 
off all the water that came upon the right of way i t  would have to be 
begun so deep at  its beginning that when i t  reached its output it would 
be so deep a s  to seriously impair the usefulness and safety b f  the road- 
bed. I t  was also in evidence that a ditch could not be made that 
would not fill up with the dirt and trash brought down from the (448) 
land above during a hard rain. 

There was also evidence tending to show that the plaintiff could, at a 
reasonable cost. cut a ditch on the south side of the track, and thus pre-' 
vent the water that broke over the track from sobbing his bottom-lank 

There was a verdict for the plaintiff. Exception and appeal by the 
defendant. 

J .  F. Hend~en and W.  L. Reece for plaintif. 
Manly & Hendren f o ~  defendant. 

CLARE, C. J., after stating the case: The exceptions are to the charge 
only. His Honor erred in instructing the jury that "the defendant owed - 
to the plaintiff the duty to provide side ditches sufficient to collect and 
carry off all surface water that came down from the land above in its 
natural flow," and was responsible for any damages the plaintiff sus- 
tained by reason of the defendant's ditches being insufficient to carry off 
the water coming down from above in its natural flow, and refused to 
charge, as requested, that it did not owe such duty to the plaintiff. 

It is settled that the lower ~ r o m i e t o r  must receive the surface water 
A A 

which falls on adjoining higher lands and naturally flows therefrom. 
The owner of the upper land may accelerate the flow of the water, but 
cannot divert it. Porter v: Durham, 74 N. C., 767. This is true as be- . 
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tween the defendant and the plaintiff as owners of the land above the 
railroad track, and i t  is equally true as between the defendant and the 
plaintiff as the owner of the land below the railroad. 

The defendant, had i t  so chosen, might by its side ditches have caught 
the water corning down from the plaintiff's land above its track 

(449) and led i t  to be discharged at  another point-if the owner of the 
land at  such point did not object. But there is no allegation or 

proof that the defendant has obstructed or diverted the natural flow of 
the water coming from above and poured it upon the plaintiff's land. 
The plaintiff has no legal ground for his complaint, which is that the 
defendant has not kept open side ditches to divert and carry off the 
water coming down from above, but, permitting the ditches to fill up, 
has let the water from the plaintiff's land above sweep across its track, 
unimpeded, and flow in its natural course upon the plaintiff's land below. 

Error. 

Cited: Brown v. R. R., 165 N. C., 395: 

J. S. HUIX3ON ET AX.. V. W. H, HUDSON. 

(Filed 30 April, 1'90'7.) 

Deeds-Cancellation-Mental Capacity-Burden of Proof. 
When in an action to set aside and cancel a dreci for want of suffi- 

' 
cient mental capacity, there was evidence tending to show that  prior arid 
subsequent to the time crf i ts rsecution the grantor was subject to attacks 
during which she was mentally derangecl, hut not continuously so, the 
burden of proof is upon the plaintiff to show the want o f  sufficient capac- 
ity of the g r a ~ ~ t o r  to understand thc force and effect of hcr act a t  the 
time of executing the deed. 

ACTION, tried before Ward, J., and a jury, a t  January Term, 1907, of 
CABARRIJS. 

Plaintiffs seek to have a deed, executed by Sarah A. Hudson to de- 
fendant, canceled for that she did not have, at  the time of executing the 
same, sufficient mental capacity to understand the force and effect of her 
act. The only issue submitted to the jury was directed to that question. 

They introduced a number of witnesses whose testimor~y tended to 
(450) show that the grantor was, at  the date of the deed, about 85 years 

of age, in feeble health and subject to "spells" or attacks during 
which she was mentally deranged. The defendant introduced witnesses 
whose testimony tended to show that, at  the time she executed the deed, 
she understood what she was doing, what property she was conveying, 
and her relationship both to her property and 'her family. The evidence, 
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in  this respect, was conflicting. Among other witnesses introduced by 
plaintiffs, James Alexander testified: "I knew Sarah A. Hudson. She 
died last year-9 March. Had been with her two years. When I first 
moved there her mind was tolerably good, but later on she had bad spells. 
I went there 15 July, 1903. She was 83 or 84 years old. Her mind was 
not good, I thought, from her acts. She came in and took some clothing 
off my beds. She told me herself that her mind was not good. She came 
and got some of my wearing clothes ; said she was moving home ; she was 
in  her own house; i t  was a double house, with partition. She contended 
with me that she was not at home; that she was at her granddaughter's. 
I t  was before the deed was made, her granddaughter living 1% miles 
from there. She was in her own house. I went in and tried to convince 
her that she was at  home, calling her attention to the clock and other 
things in the house; she said her clock and other things always went 
with her. She was not there when she made the deed; she was living 
with the defendant. I n  my opinion, she did not have capacity sufficient 
to know what property she had or to whom she was giving it, and the 
effect of it. When she had spells she was out of her head; not so much 
so when she was in  her head-she would know she had a house. She 
had no mind. I left there just before she died. She said she had no 
mind. I went out there from town. She did the renting to me; she had 
a good mind. The. defendant came out to get me to go out to 
stay with her. When the spells were on her, she knew almost (451) 
nothing." 

For the defendant, Dr. S. A. Grier testified: "I was the physician of 
Mrs. Hudson for twenty-three years up to her death. She was a woman 
of fine mind till eight years before she died. She had an attack of the 
grippe. When she had an acute attack her mind would waver, but when 
she was better of grippe she would recover. Her heart became weak 
and feeble, and her brain would become weakened, but when her heart 
would resume, she would recover mentally. Those spells did not last 
longer than one and one-half days. Saw her on 14 February, 1906 ; her 
mind was as clear as ever it was. She said William would pay me for 
coming, as she had given him all she had. I t  was daytime that I went 
there. The chief cause of mind trouble was grippe and heart failure. 
Grippe may eventuate in absolute insanity, but in this case i t  did not so 
result." Witness is asked hypothetical question, based on the evidence 
as to Nrs. Hudson putting chamber on her feet, bonnet on her feet, etc., 
and he says: "She was not in her right mind. Middle of December I 
was there and she was sick; her mind was wandering; those spells were 
delirium. She was blind in one eye, not in the other. The other eye 
was very good. She had had advantages, both educationally and so- 
cially." 
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There was other testimony, for both sides, of the same character. The 
plaintiffs requested his Honor to instruct the jury: 

"The burden of proof is upon the plaintiffs, and they must show, by a 
preponderance of the evidence, that at  the time of the execution of the 
deed in  question Mrs. Sarah A. Hudson did not have sufficient mental 
capacity to execute the same; but should the jury be satisfied from the 

evidence that at  any time prior to the execution of the deed she 
(452) was insane or did not have sufficient mental capacity to execute 

the deed, then the burden of proof shifts and i t  devolves upon the 
defendant to satisfy the jury by a preponderance of the evidence that 
she, a t  the time of the execution of the deed, was of sound mind." 

This request was denied, and plaintiffs excepted. His  Honey in- 
structed the jury that the burden was upon the plaintiffs to show, by a 
preponderance of the evidence, that Mrs. Hudson was mentally incapa- 
ble of executing the deed, explaining, correctly, the standard of mental 
capacity required for the execution of a deed. That by the law all per- 
sons were presumed to be sane. That, in  the light of all the evidence, 
they would inquire whether, at the time she signed the deed, Mrs. Hud- 
son had mind and intelligence sufficient to enable her to have a reason- 
able judgment of the kind and value of the property embraced in the 
deed, and to understand the effect of her act in  making the deed, and, if 
they so found, they would answer the issue "Yes". , but if they found she 
did not have such mind and intelligence, as stated, they would answer 
the issue "No." 

His  Honor further told the jury that the law gave peculiar importance 
to the testimony of the attending physician and subscribing witness. To 
this instruction plaintiffs excepted. The defendant introduced the sub- 
scribing witness, who testified regarding the condition of the grantor at 
the time she executed the deed. The jury answered the issue in the 
affirmative. There was judgment accordingly, and plaintiffs duly ex- 
cepted and appealed. 

W .  Cr. Means for plaintiff. 
No.ntgornery & Crowell for defendant. 

CORNOR, J., after stating the case: This Court, in  Ballew v. Clark, 
24 N. C., 23, said: "The general rule is that sanity is to be presumed 

until the contrary be proved; and when an act is sought to be 
(453) avoided on the ground of mental imbecility, the proof of the fact 

lies on the person who alleges it. On the other hand, if a general 
derangement be once established or conceded, the presumption is shifted 
to the other side, and sanity is then to be shown a t  the time the act was 
done." Similar language is used in Wood v. Sawyer (Johnson will case),  
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61  N. C., 251 (p. 277). The general principle embodied in  the instruc- 
tion is conceded by counsel for appellee, but they insist that the testi- 
mony does not bring the case within the rule. That the presumption of 
sanity obtains until i t  is shown that, prior to the execution 'of the deed, 
the grantor was insane, in the sense of being mentally unsound, for some 
appreciable period of time, excluding the idea of a mere mental aberra- 
tion or derangement, caused by sickness, accident, or other temporary 
cause or condition. This, we assume, was the reason upon which his 
Honor declined to give the instruction. "The rule that when insanity is 
proved or admitted, to have existed a t  any particular time i t  is to be pre- 
sumed to continue applies only to cases of what is called 'general' or 
'habitual' insanity. Like .all presumptions, i t  arises from our observa- 
tion and experience of the mutual connection between the facts shown 
to exist and those sought to be established by inference from those facts; 
and when observation and common experience fail to show that the 
insanity proved, in the particular case, was, in  its nature, permanent, 
the presumption fails. When insanity appears as the result of some 
special and temporary cause, and experience shows that the cause being 
removed the effect will probably disappear, the presumption does not 
prevail." Buswell on Insanity, sec. 195. 

'(There must be kept in view the distinction between the inferences to 
be drawn from proof of an habitual or apparently confirmed insanity 
and that which may be only temporary. The existence of the 
former, once established, would require proof from the other (454) 
party to show a restoration or recovery; and, in  the absence of 
such evidence, insanity would be presumed to continue. But if the proof 
only shows a case of insanity directly connected with some violent dis- 
ease with which the individual is attacked, the party alleging the in- 
sanity must bring his proof of continued insanity to that point of time 
which bears directly upon the subject in  controversy, and not content 
himself with proof of insanity at  an earlier period." Hix v. Whittle- 
moTe, 45 Mass., 545. The law is well stated in 22 Cyc., 1116: "The pre- 
sumption arises only in cases where the insanity is continuing and per- 
manent in  its nature or where the cause of the disorder is continuing or 
permanent." The fact that a party has "spells," during which his mind 
is affected, does not relieve the plaintiff of the burden of showing 
insanity. Steuiart v. Flint, 59 Vt., 144; Brown v. Riggin, 94 Ill., 560. 
Occasional flightiness and wandering of intellect during sickness is not 
sufficient to change the burden of proof. McMaster v. Blair, 29 Pa.  St., 
298. Delirium trerngns, prior to the homicide, caused by ~ t r o n g  drink, 
does not cast upon the State the burden of showing sanity at  the time of 
the act. S. 11. Sewell, 48 N. C., 245. 
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I n  the light of these and other authorities, sustained by the reason of 
the thing, we think that his Honor was correct i n  declining the instruc- 
tion. While the testimony regarding her acts and language prior to the  
execution of the deed were competent to be considered, and for that  pur- 
pose were submitted to the jury, they do not show habitual insanity 
within the meaning of the rule of law which rebuts the presumption of 
sanity a t  the time of the act i n  question. The exceptions to the charge 

as given are without merit. While there was strong evidence 
(455) tending to sustain plaintiff's contention, the case has been fair ly 

submitted to the jury, who doubtless knew the witness and were 
capable of duly weighing their testimony and opinions. The aged 
grantor appears to have been content with the disposition of her land, 
and, i n  the light of the verdict, we see no reason for disturbing the 
judgment. 

N o  error. 

D. J. SATTERFIELD v. W. R. KINDLEY ET AL. 

(Filed 30 April, 1907.) 

1. Contract-Parties-Nonsuit-Practice. 
When it does not appear that one of two defendants was a party to or 

authorized an agreement, the subject of the suit, made in his name, and 
a motion as of nonsuit was not made by him upon the evidence as author- 
ized by the statute, an instruction that in no view of the evidence can 
the plaintiff recover was erroneously refused, and a new trial will be 
granted as to him, on appeal. 

2. Deeds - Consideration - Parol Contracts - Debt of Another-Statute of 
Frauds. 

The recitation in a deed of the amount and payment of the considera- 
tion is regarded as evidential between the parties, and does not operate 
as an absolute estoppel. When the land of a corporation is sold by the 
trustee for the payment of a lien debt under a trust deed, and bid in by a 
stockholder in the corporation under a parol agreement between himself, 
the corporation, and other secured creditors, that he is to do so for them 
at  a sum sufficient to pay such secured debts, and when he does so a t  an 
insufficient sum and takes title to himself, and the sale is confirmed by 
the court, an action may be maintained against him for the breach of the 
promise to pay the price agreed upon by parol, the same being executed, 
and not falling within the meaning of the statute of frauds. 

3. Contract-Trust Deeds-Sale of Land-Agreement that Land Should Bring 
Certain Sum. 

An agreement made between the debtor and the secured creditors that, 
a t  a sale of lands under a deed of trust, the property should be bid in at 
a sum not less than that sufficient to pay such creditors is valid, when 
there is no evidence that the purpose of the parties was to "chill the 
sale" or to reduce the price below its market value. 



N. C.] S P R I N G  TERM, 1907. 

4. Same-Promise to Pay Debt of Another-Statute of Frauds-Considera- 
tion. 

Where the purchaser of real property agrees, in payment of its price, .to 
discharge the debt of another, it does not fall within the meaning of the 
statute of frauds ; when a stockholder of a corporation agrees with it 
and its secured creditors that he will bid in the debtor's lands at  a fore- 
closure sale at a sum sufficient to pay such creditors, there is a sufficient 
consideration, and it is not necessary that the agreement be in writing. 

ACTION tried by Webb, J., and a jury, at October Term, 1906, (456) 
of CABARRUS, brought to recover the amount of certain debts 
originally due by the G. W. Patterson Manufacturing Company. The 
court submitted these issues : 
1. Did the defendants, or either of them, agree, previous to the sale 

of the property described in the complaint, that they would buy the 
property at  the sale and make the same bring the amount of the debts 
against the property, which amounted to the sum of $11,250, and, 
whether said property was bid off at said sale for less than that sum or 
not, they would pay said debts ? Answer : Yes. 

2. What was the value of said property? Answer: $11,250. 
The defendants requested, among others, the following prayer for 

special instruction : ' 
"2. I n  no view of the evidence can the plaintiff recover in this action 

against defendant James, and as to him the jury will answer the first 
issue 'No.' " 

From a judgment in  favor of the plaintiff, defendants appealed. 

W .  J .  M o n t g o m e ~ y  for p l a i n t i f .  
W .  144. Smith and W .  0. N e a n s  for defendants.  

BROWN, J. The plaintiff's evidence tends to prove that the plaintiff, 
with others, were creditors of the G. W. Patterson Manufactur- 
ing Company, an insolvent corporation, and that their debts were '(457) 
secured by deed in trust conveying real property to a trustee for 
their benefit. Suit had been brought and a decree obtained foreclosing 
their lien, and the property was duly advertised for sale by the com- 
missioner. The two defendants, Kindley and James, the former a 
stockholder in  said corporation, met with several other stockholders for 
the purpose of arranging the secured indebtedness and to take steps to 
insure that the property would bring its value at the approaching sale. 
I t  was ascertained that the total amount of the secured indebtedness in 
the deed of trust was $11,250. Plaintiff's evidence tends further to 
prove that at  the conference the defendant Kindley agreed that he would 
buy the property a t  said price and pay the indebtedness in  full, whether 
the public bidding reached that figure or not, and i t  was agreed that 
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defendant James should bid off the property for Kindley. Relying 
upon this agreement, the secured crcditors did not bid on the property. 
I t  was "knocked off" to James for Kindley at $8,000 and the sale con- 
firmed by the court without opposition upon the part of plaintiff or the 
other creditors, who relied on Kindley's promise. The defendants 
offered evidence to the contrary, but the jury found for plaintiff. 

In limino, we find no evidencc whatever tending to prove that dcfend- 
ant James was a party to the agreement to pay tho secured debts and 
take the mill. A careful inspection of, the record discloses that such 
agreement, if made at  all, was made by defendant Kindley alone. While 
James bid off the property, and now claims to be a part owner of it, 
there is no evidence that Kindley was authorized to speak for his co- 
defendant, or did speak for him, when he agreed to take the property 
and pay the debts. We are, therefore, of opinion that as to defendant 
James his 13onor erred in refusing the second prayer for instructions. 
As  no motion to nonsuit was made at any stage of the case, a new trial 

must be had as to defendant James. 
(458) I n  behalf of the defendants, i t  was most ably contended by 

their learned counsel, Mr. Means, that the contract is void under 
the statute of frauds: (1) Because i t  is a contract to convey and pur- 
chase land, and is not in  writing; (2) that i t  is an obligation to '(answer 
the debt, default, or miscarriage of anotber," which must likewise be in 
rn riting. 

I n  rcspect to the first contention, we will observe that i t  is common 
learning that the statute does not apply to executed contracts. And i t  
is likewise generally held that when so much of a contract as would 
bring i t  within the statute of frauds has been executed, all the remain- 
ing parts become enforcible, and the parties regain all the rights they 
would have had a t  common law. Browne on Stat. Frauds, see. 117. 
Thus i t  is conceded that when a conveyance of land is exccuted and 
accepted, in pursuance of a prior verbal agreement, an action may be 
maintained for a breach of the promise to pay the price. Browne, supra, 
where the authorities are collected. 

A court of equity will not allow the vendee to hold the land and at 
the same time refuse to pay for it. Champion v. Mooday, 85 Ky., 31. 
Therefore, in  equity, the receipt of the purchase money usually con- 
tained in a deed for land is regarded as evidential and not as an abso- 
lute estoppel. 

As to the second contention, we are likewise of opinion that the con- 
tract is not void as an agreement to suppress bidding, and that i t  also 
does not come within the tenth section of the statute of frauds. There 
is no evidence here that the purpose of the parties was to  "chill the 
sale" and to purchase the property at less than its market value. On 
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the contrary, the agreement was evidently made without design to com- 
mit a fraud, but to make the property bring its full value and to 
enable the defendants to more conveniently acquire the title. An (459) 
agreement with such purpose in view is valid. 3 A. & E., 506, 
507, and cases cited. The agreement is not so much an agreement to 
pay the debts of the insolvent corporation as it is an agreement to pur- 
chase the property at a given price sufficient to pay its secured debts. 
The agreement, according to plaintiff's evidence, was made not only 
with the creditors, but also with stockholders, and was reaffirmed at a 
meeting of the directors the day before the sale, when plaintiff acted as 
chairman. The sale was the only practical method of carrying this 
agreement into effect and perfecting title. Having purchased the prop- 
erty and acquired title to i t  in  pursuance of the agreement, the over- 
whelming weight of authority will hold the defendant to its performance 
on his part. Clark on Contracts, iec. 40 (d),  and notes. One of the 
earliest cases in  the English courts is Williams v. Leper, 3 Burrows, 
p. 1886. Leper had taken possession of the property of one' Taylor, a 
tenant of Williams, in behalf of creditors. Williams distrained for rent. 
Leper verbally agreed to take the property and pay Williams' debt. . 
The judges all agreed the case was not within the statute as a promise 
to pay the debt of another. Lord Mansfield said: "The goods are the 
fund; the question is not between Taylor and the plaintiff. The plain- 
tiff had a lien upon the goods." Mr. Justice Wdmont held that the action 
could be maintained against Leper as money had and received for plain- 
tiff's use. 

I n  our case the defendant was not dealing with a stranger to the prop- 
erty, but with those who practically owned and controlled it, and who 
were to all intents and purposes vendors of it. This brings i t  within 
that class of cases mentioned by Mr. Reed as not within the statute. "A 
common example . . . is where the purchaser of property 
agrees, in  payment of its price, to discharge a debt due by the (460) 
seller. This category does not in principle differ much from 
promises in consideration of a fund." 1 Reed Stat. Frauds, see. 115. 
((A deed to the defendants, in  consideration of their paying the vendor's 
debts, is not within the statute of frauds; the promise is not a guaranty, 
but to pay the guarantor's own debt, and the liability is not confined to 
the amount of the consideration for the land." Reed, supra, and cases 
cited. A common example is the purchase of a partnership, a business 
interest or a stock of goods upon an agreement to take the goods and 
pay the debts. Where the purchaser takes the goods under such agree- 
ment he will be compelled to pay the debts. Lee v. Fountaine, 10 Ma., 
764; Bracken v. Dillon, 64 Ca., 251; Shaver v. Adams, 32 N. C., 14. 
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The contract or agreement, as testified to by plaintiff, upon which he 
sues is an original contract between the parties upon a sufficient legal 
consideration. Shaver v. Aclams, supra; Cooper v. Chambers, 15 N. C., 
261. 

There are one or two cases in  our reports which appear to support 
defendant's contention, one of which is cited by Mr. Reed in his note to 
section 116. That author, however, says: "The weight is clearly in 
favor of the right of the creditor to sue when the promisor has funds of 
the debtor in his hands, or owes the latter under an obligation which by 
the guaranty he proposes to discharge." 

I n  29 A. & E., 914, the principle is stated, in  line with the text- 
writers -and precedents, as follows: "A promise by the purchaser of 
property, and, as a part of the consideration for the purchase, to pay a 
debt of the seller, or a promise to pay a claim of the seller against a 
third person, is a promise to pay t l e  purchaser's debt, and not within 

the statute. For  the same reason the purchaser's oral promise, 
(461) as a part of the transaction, to pay and discharge an encum- 

brance upon the property purchased is valid." The author cites 
cases from almost every State in support of his text, and several from 

. this Court. A leading case in this country is Barker v. Bricklin, 2 
Denio (N. Y.), 45, where all the older cases are reviewed. 

I n  Rice v. Carter, 33 N. C., 298, the facts were that A. sold land to 
B. -4s the price of the land, B, promised verbally to pay $100 to C., to 
whom A. was indebted. I n  that case Pearson, J., says: '(The case doe? 
not fall under the operation of this section, for the promise is to pay 
the debt, not of another person, but of the very person to whom the 
promise is made, and it i~ well settled that such a promise does not fall 
within the operation of this section of the statute." Ashford v. Robin- 
son, 30 N.  C., 114; Rowland c. Rorke, 49 N .  C., 339; Threadgill v. Mc- 
Lendon, 76 N.  C., 24; Mason v. Wilson, 84 N .  C., 54. I n  Whitehurst 
v. Hyman, 90 N.  C., 487, i t  is held that a promise based upon a new 
and original consideration of benefit or harm, moving between the 
party to whom the debt is due and the party agreeing to pay the same, 
is not "a promise to answer the debt or default" of another, and need 
not be in writing. Many authorities are cited in the opinion in that 
case by Mr. Justice Merrimon which support the conclusion of the . 
Court. Little v. McCa~ter, 89 N.  C., 233. Practically the same prin- 
ciple is asserted by this Court as late as 1904, through 1Wr. Justice 
Walker, in Voorhees v. Porter, 134 N.  C., 591. I n  the case at bar, de- 
fendants, according to plaintiff's evidence, agreed, not only with the 
creditors, but with the debtor corporation, represented by its directors 
and stockholders, to buy its property at  the sale for $11,250 and to pay 
its debts, which were a lien thereon. He purchased the property at 
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$8,000, acquired title, and now refuses to pay the balance of the (462) 
indebtedness. I n  the language of Lord Mansfieldin Williams v. 
Leper, supm, "This case has nothing to do with the statute of frauds. 
I t  is rather a fraud in  the defendant to detain the £45 from the 
plaintiff, who had a lien on the goods." I t  is contended by defend- 
ants that the indebtedness for which judgment was rendered is not ad- 
mitted bv the answer. Section 4 of the comdaint sets out the evidences 1 
of debt for which plaintiff alleges he is liable as indorser for the Pat- 
terson Manufacturing Company, as well as that due him personally. 
This is specially admitted by the first paragraph of the answer. All of 
this indebtedness is secured by the trust, and all of it, the plaintiff 
avers, the defendants agreed to pay as part of the purchase price of the 
property. No contest was made in  the Superior Court in  respect to 
that matter and no appropriate issue tendered. By mutual consent, the 
cause was tried solely upon the controversy embodied in the issues sub- 
mitted. 

I t  does, however, appear that the notes set out in paragraph 4 of the 
complaint should have been credited with their pro rata portion of the 
$8,000 paid by defendant on the purchase money to the commissioner, 
which credits appear in the account stated by John M. Cook, clerk Supe- 
rior Court, August Term, 1905. I f  these credits were given before ren- 
dition of the judgment, then the judgment is correct. I f  they have not 
been credited at  all, then the court below will modify the judgment by 
allowing them. 

We find no error in the record as to defendant Kindley, and as to him 
the judgment is affirmed, subject to the right of the Superior Court to 
allow said credits. As to defendant James, there must be a trial de novo. 

New trial as to defendant James. 
Affirmed as to defendant Kindley. 
Let all the costs of this Court be taxed against defendant Kindley. 

Cited: Marrow v. White,  151 N.  C., 96; Peele v. Powell, 156 N.  C., 
558; Handle Co. v. Plzcmbing Co., 171 N. C., 503. 

MELIA J. FITTS r. A. F. MESSICK GROCERY COMPGUY. 
(463) 

(Filed 30 April, 1907.) 

1. Principal and Surety-Extension of Credit. 
When a married woman executed her note, secured by mortgage od her 

separate property, for the purpose of securing a line of credit to a firm 
of which her husband was a member, and such note was used as collateral 
by the payee, the original note is not discharged by renewals of the notes 
given by the payee. 
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2. Negotiable Instruments - Extension of Payment -Agreement - Married 
Women. 

An agreement contained i11 a note executed by a married woman as 
surety, and secured by mortgage on her separate real estate, in which 
there is an agreement to waive defense by reason of extension of time to 
the principal debtor, is valid and will be enforced in an action to fore- 
close the mortgage. 

3. Deeds-Insurance-Breach of Covenant-Subrogation. 
A. executed a first mortgage on real estate upon which a building mas 

located, and insured the property for  the benefit of the creditor; there- 
after she executed a second mortgage, with covenant to insure the prop- 
erty for the benefit of the second mortgagee, but failed to do so; the 
building was destroyed by fire and the first mortgage paid by sale of 
the real estate: Held,  that the second mortgagee was subrogated to the 
rights of the first mortgagee, and entitled to have proceeds of the policy 
applied to his debt. 

ACTION, tried before Ward, J., and a jury, at  September Term, 1906, 
of FORSYTH. 

The plaintiff sues to have cancellation of record of a certain deed in 
trust, executed by her to defendant D. H. Blair, and for other relief. 
The facts, in  regard to which there is no controversy, are: Plaintiff, 
the wife of defendant J. S. Fitts, being the owner of the real estate de- 
scribed in  the complaint, on 18 April, 1900, for the purpose of securing 
the payment of a note for $300, payable to W. A. Walker, executor, 
executed to defendant A. H. Eller, trustee, a deed in trust, conveying 
said real estate. At the time of executing said deed she took an insur- 

ance policy on the building located on said lot, payable, in the 
(464) event of fire, to said trustee, for $300. The consideration of said 

note was a loan of said amount to enable her husband to enter 
into business with one Lash. On 2 October, 1901, the plaintiff, with 
her said husband, executed her promissory note for the sum of $300, 
payable twelve months after date to defendant A. F. Messick Grocery 
Company, negotiable and payable at  the Peoples National Bank of 
Winston. On the same day the plaintiff, with her said husband, exe- 
cuted a second deed in  trust, conveying the same property to defendant 
D. H. Blair, trustee, for the purpose of securing said note. I n  said 
deed in  trust the plaintiff and her husband covenanted with the trustee 
that they would "keep the buildings on said premises insured against 
loss or damage by fire for the benefit of the said A. F. Messick Grocery 
Company, loss, if any, to be made payable to D. H. Blair, trustee, as his 
interest may appear.'' I t  was also provided that in case the premiums 
should be paid by said trustee, or the creditors, the amount so paid 
should constitute debts secured by the deed, etc. No insurance policy 
was taken by the plaintiff, or any other person, pursuant to said cove- 
nant. 
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At the time said note and deed were executed the plaintiff did not owe 
the Messick Grocery Company any sum whatever. The purpose of exe- 
cuting said note, etc., is shown by the testimony of plaintiff's husband, 
J. S. Fitts, who, after testifying in regard to the execution of the note 
to Mr. Walker, executor, says: "And I again applied to her to mort- 
gage her real estate to enable me to buy groceries from A. F. Messick 
Grocery Company, to be used in the business of Fitts & Lash, which she 
did, and on 2 October, 1901, we executed our note, payable to the A. F. 
Messick Grocery Company, for $300, due twelve months after date, 
which was secured by a deed of trust. I took this note and mort- . 

gage and delivered i t  to the A. F. Messick Grocery Company, (465) 
with the understanding, between the company and myself, that 
it mas to stand good for a line of credit for goods to be bought from 
time to time, the goods to be furnished from week to week and payments 
to be made for the goods the week after they were purchased." - Witness 
further testified that the firm of Fitts & Lash purchased goods from the 
said grocery company for two years and four months, aggregating some 
$1,700, and paid on account $40 or $50 monthly. That his wife knew 
nothing about the transactions, except that she mortgaged her land to 
enable him to buy groceries from defendant grocery company. 

There was testimony on the part of defendants, which was not con- 
tradicted, that the firm of Fitts & Lash purchased goods from defendant 
grocery company on the credit of the note of plaintiff, beginning with a 
purchase of $500; that they paid bills at the end of each month, such 
payments being applied to the discharge of the last purchases. That at  
all times since the deposit of said note, and at  the date of its maturity, 
the said firm owed, on account of such purchases, an amount equal to 
$300. 

There was evidence showing the manner of dealing, giving short-time 
notes by said firm to said grocery company, which were negotiated at 
the bank and renewed from time to time; that plaintiff's note was de- 
po~ited by Messick Grocery Company as collateral to such notes. Plain- 
tiff insisted that by this course of dealing her note was paid, or that i t  
operated as an extension of time, which operated to release her prop- 
erty. The jury found, upon an issue submitted under instructions to 
which no exception was taken, that the note was not paid. The ques- 
tion of the alleged release is presented upon the third issue, to wit: Was 
the land conveyed in said deed of trust, dated 1 October, 1901, 
executed by J. S. Fitts, released and discharged from the lien of (466) 
Messick Grocery Company, as alleged in the complaint? 

His Honor directed the jury, upon the entire evidence, to answer the 
issue in  the negative. Prior to the institution of this action the building 
on the lot conveyed to the trustees was burned. The amount of the in- 
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surance was paid and, by consent of all parties interested, is held by 
A. F. Moses to await the determination of this case. Thereafter Mr. 
Eller sold the lot under the power contained in  the trust deed made to 
him, and of the proceeds, after paying the debt secured and costs of sale, 
has in  hand $144.22, which he holds subject to the judgment rendered in 
this cause. His Honor, upon the verdict, adjudged that the trustee, 
Eller, pa? the'amount i n  his hands to the defendant grocery company, 
and that Moses pay out of the amount in his hands, proceeds of the in- 
surance policy, a sum sufficient to discharge the balance of the note of 
$300 and the costs of this action, and the balance to plaintiff. The bal- 
ance due defendant grocery company by Fitts & Lash is $321.55. 

Plaintiff excepted and appealed, assigning as error that his Honor 
failed : 

1. To hold, as a matter of law, that the plaintiff was entitled to have 
the third issue answered "Yes." 

2. That he held that upon all the evidence, if the jury believed the 
same, that the plaintiff was still liable on said note and mortgage. 

3. He  held that, after the exhaustion of the funds in  the hands of 
Eller, trustee, the defendant was subrogated to the rights of the plaintiff 
in  the insurance money held by Moses to the extent of a difference be- 
tween $141 and $300. 

Watson, Buxton & Watson for plaintif. 
Manly & Hendren and D. H. Blair for defendant. 

COXPI'OR, J., after stating the case: The allegation that plaintiff's note 
was paid is eliminated by the verdict of the jury. The case then 

(461) comes to this: Plaintiff, by her husband, whose agency in that 
respect is not denied, deposits her note with the defendant gro- 

cery company to secure a line of credit to be extended to Fitts & Lash to 
the extent of $300. For goods purchased in excess of that amount they 
were to make monthly payments, which were to be, and were, applied'to 
the extinguishment of such purchases. Conceding that the time of pay- 
ment fixed by the note marked the limit of time for which the line of 
credit was to extend, i t  is admitted that at  that time Fitts & Lash owed, 
on account of purchases made pursuant to the contract, as much as $300. 
I t  would seem clear, therefore, that at that time the defendant grocery 
company may have required the trustee to sell the property and pay the 
balance due on the debt for which plaintiff's note was liable. 

Has the defenhnt  grocery company, by its dealing with the note since 
that time, released the property from the lien or right to have i t  sub- 
jected to the payment of the debt? I t  is not claimed that at  any time 
since the maturity of the note the debt of Fitts & Lash has been reduced 

322 



N. C.] S P R I N G  TERM, 1907. 

below $300. I t  seems that Fitts & Lash made several short-time notes to 
the defendant grocery company, which were negotiated at  the bank, with 
the plaintiff's note attached thereto as collateral. I t  is not perfectly 
clear that such use of the note was made after its maturity, although we 
think the testimony capable of that construction. 

These notes have all bee11 paid, and the plaintiff's note is now the 
property of the Xessick Grocery Company. Plaintiff insists that, by 
taking these short-time notes of Fitts &. Lash since the maturity of plain- 
tiff's note, the defendant grocery company entered into a valid and bind- 
ing contract to extend the time of payment of the debt for which the 
plaintiff's note was liable. The basic reason upon which a valid con- 
tract with the principal, extending the time of payment of the 
debt, discharges the surety is that i t  deprives the surety of the (468) 
right to pay the debt and demand exoneration from the principal 
and an assignment of securities held by him. I t  is elementary that 
"when the engagement of the surety has become absolute by the default 
of his principal he may pay, without awaiting a suit, and what is thus 
paid, if i t  exceed not his legal liability, will be regarded as expended for 
the use, and at the instance and request, of his principal." Gray v. 
Bowls, 18 N. C., 437. Shepherd, J., in Scott v. Fisher, 110 X. C., 311, 
quoting from Deal v. Cochran, 66 N.  C., 269, says: ('It is well settled 
that if a creditor enter into any valid contract with the principal debtor, 
without the assent of the surety, by which the rights or liability of the 
surety are injuriously affected, such contract discharges the surety. A 
familiar instance of this is when a creditor binds himself not to sue or 
collect the debt for a given time, and thereby puts it out of the power of 
tlie surety to pay the debt and sue the principal debtor." 

I t  will be noted that the testimony showed that the amount due by 
Fitts & Lash, at  the maturity of the  lai in tiff's note, remained a charge 
on the books of the defendant grocery company. I t  is not claimed that 
i t  was ever closed by note, and the jury find that plaintiff's note was not 
paid by renewals. While the transactions are not set out so clearly as 
might be desired, i t  seems that the short-time notes were given as accom- 
modation paper to enable the Messick Grocery Company to borrow 
money from the bank. We do not perceive how they in any manner 
affected the plaintiff's right, after maturity of her note, to pay i t  and 
immediately sue Fitts & Lash for the amount so paid by her. The fact 
that i t  was deposited in the bank by the Messick Grocery Company did 
not affect her right to do so. I t  is well settled that if a collateral be 
deposited in a bank it may be collected at maturity by the bank, 
although the debt for which i t  is collateral is not due. The pro- (469) 
ceeds will be held in  lieu of the collateral to await the maturity 
of the debt. The plaintiff cannot complain that the payments made by 
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Fitts & Lash on account of the weekly purchases were so applied. She 
had no equity to compel them to be applied to the $300, for which her 
note was deposited. This case is distinguished from Purvis v. Cursta- 
phan, 73 N. C., 575. There the payments were made from the proceeds 
of the wife's crops. I t  was not within the terms of the contract, or the 
contemplation of the parties, that the first payments made were to extin- 
guish plaintiff's note. I t  was deposited, not to secure a single bill of 
groceries to the amount of $300, but a "line of credit" to that amount. 
To hold that the note was extinguished by the first payments made would 
do violence to the manifest purpose of the parties. The finding of the 
jury that the note has not been paid excludes the suggestion that the 
plaintiff has been released otherwise than by an extension of time upon 
a valid contract. This we do not think was the effect of the dealings 
between the parties. His Honor, upon the entire evidence, correctly an- 
swered the third issue. Defendants insist that by the agreement, set out 
in the note, waiving any "defense on ground of any extension of time," 
etc., the plaintiff is precluded from raising the question. The plaintiff 
replies to this contention by saying that she is a feme cove&, and not 
bound by her contract in this respect. This question has not heretofore 
been presented for our consideration. An agreement, incorporated in the 
note, to waive the defense accruing by an extension of time, has been held 
valid by this Court in Bunk v. Couch, 118 N.  C., 436; 27 A. & E., 
528. 

I n  view of the decision in Ball v. Paquirt, 140 N. C., 83, wherein we 
held that a contract made by a married woman, charging, either 

(470) expressly or by implication, her real estate, with the consent of 
her husband and by privy examination, was valid, we can see no 

reason why, treating the note and mortgage as one transaction, the legal 
effect of her agreement is not the same as if incorporated in  the mort- 
gage. I t  would seem both reasonable and just to treat every provision 
in the note as within the protection of the mortgage. I t  is only the prop- 
erty specifically conveyed for the security of the debt which is sought to 
be subjected. To this extent, at least, she has waived any defense which 
might otherwise accrue to her from the manner of dealing with the note. 

The question which has given us most concern is  presented by defend- 
ants' claim to have the proceeds of the insurance policy applied to the 
payment of the note. The policy issued to Eller, trustee, was payable to 
him as his interest might appear, and, while i t  is not expressly so stated, 
the legal effect of the transaction would give to the plaintiff the amount 
of the policy in  excess of such interest; hence, as the matter has turned 
out, the entire amount of the insurance policy belongs to the plaintiff 
unless the defendant Mesiick Grocery Company.has a right to it, either 
by way of an equitable lien or an equitable assignment. I t  is well settled 
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that "An agreement between the mortgagor and the mortgagee, by which 
the mortgagor is charged with the duty of taking out insurance for the 
benefit of the mortgagee, will charge the proceeds of any insurance taken 
out by the mortgagor with a lien in favor of the mortgagee." 4 Cooley 
Ins. Briefs, 3703; 1 Jones on Mortgages, sec. 400. 

Where the mortgagor has covenanted that he will keep the mortgaged 
premises insured for the benefit of the mortgagee, and either has effected, 
or thereafter effects, insurance in  his own name, "though this be done 
without the mortgagee's knowledge, or without any intent to per- 
form the agreement, equity will treat the insurance as effected (471) 
under the agreement, and will give the mortgagee his equitable 
lien accordingly. This is upon the principle by which equity treats that 
as done which ought to have been done." Nordyke v. Gerry, 112 Ind., 
535. I n  I c e  Co. v. Trust Co., I86 U. S., 626, i t  is said: "In Wheeler v. 
Insurance Co., 101 U. S., 329, i t  was held that when a mortgagor is 
bound by his covenant to insure the mortgaged premises for the better 
security of the mortgagees the latter have, to the extent o'f, his interest in  
the property destroyed, an equitable lien upon the money due from the 
policy taken out by him." Chipman a. Carroll, 28 L. R. A., 205. The 
covenant of the mortgagor made i t  her duty to insure the property and 
keep i t  insured for the benefit of the mortgage creditor. As she 'then had 
the policy payable to Eller, trustee, with the balance, after paying the 
Walker note, coming to her, she might well be regarded in equity as 
having, in  discharge of her covenant, assigned the policy, subject to 
Eller's interest, to Blair, trustee. 

Equity, in  its effort to make good one of its favorite maxims, that it 
will regard that as done which ought to have been done, will treat the 
assignment as in  fact made or treat the mortgagor as holding the ~ o l i c y  
i n  trust for the.mortgagee. "For the purpose of reaching exact justice, 
equity will frequently consider that property has assumed certain forms 
with which i t  ought in  justice to be stamped, or that parties have per- 
formed certain duties which they ought in justice to fulfill." Bisph. 
Eq., 44. I t  is not very material upon which equitable principle we 
base the right. The justice of this result is manifest, in view of the 
fact that the building was a part, and evidentlya valuable part, of the 
property mortgaged. When burned, if the company had, as was i ts  
privilege, restored it, the new building would have been subject 
to the mortgage. Why, then, should not the money paid as the (472) 
price of the building stand in  its stead? Any other result would 
permit the mortgagor to withdraw, in  violation of her covenant, the 
value of the house from the security which she had given for the debt. 
As the right of the defendant grocery company to hold the proceeds 
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of the insurance policy arises out of the covenant to insure, and not 
out of the right to be subrogated to Eller's rights, the question of the 
plaintiff's exemption as paramount thereto does not arise. 

Upon a careful consideration of the entire record, we find no error i n  
his Honor's ruling. The  judgment must be 

Affirmed. 

ELIZABETH A. VIVIAN v. THOMAS MITCHELL ET AL. 

(Filed 30 April, 1907.) 

1. Appeal and Error-Supreme Court Rules-Practice. 
When, under Rule 5 of the Supreme Court, the transcript of the record 

of the case on appeal from a judgment rendered before the commencement 
of a term of the Supreme Court is not docketed a t  such term seven days 
before entering into the call of the docket of the district to which it 
belongs and stands for argument, it will be dismissed, under Rule 17, 
upon motion of the appellee, and his filing the required certificate, seven 
days before entering into the call of said district, if such motion is made 
prior to the time of docketing the transcript. 

2. Same-Appeal Bond-Laches. 
When the appeal bond is not filed a t  or before the time of docketing 

the appeal (Revisal, see. 593), the Supreme Court will not reinstate the 
case and allow an appeal bond to be filed, unless laches is negatived or 
reasonable excuse shown. 

3. Same-Duty of Appellant, Agent or Attorney-Excusable Neglect. 
I t  is the duty of the appellant, or his agent or attorney, as a condition 

precedent, to take the steps prescribed to perfect his appeal. An appeal 
having been dismissed, under Rule 5 of the Supreme Court, will not be 
reinstated on the ground of "accident, mistake, or excusable neglect" of 
the attorney, when it appears that the ground of his motion is a mis- 
calculation of the time required in which the transcript should be dock- 
eted, or his mistake in sending i t  to the printer instead of to the clerk of 
the Supreme Court. 

(473) MOTION to reinstate appeal. 

T .  T. H i c k s  for p la in t i f f .  
T h o m a s  M.  P i t t m a n  for defendants.  

CLARK, C. J. This is a motion, under Rule 18, to reinstate this ap- 
peal, which was dismissed 19 February, 1907, upon a motion under 
Rule 17. 

The  action was tried a t  September Term, 1906, of VANOE. The ap- 
pellants duly served their case on appeal, i n  reply to which the  appellee 
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served her counter-case on 30 October, which was "accepted" by appel- 
lants, but for some unexplained reason i t  was not filed by them with the 
clerk till 1 February, 1907. On the afternoon of 18 February-as the 
clerk testifies, without contradiction-appellant's counsel obtained a copy 
of the transcript, the delay being caused by the fact that the appeal bond 
had not been given. The appellants did not offer to docket the appeal 
till 20 February (after i t  had been dismissed), and then without an 
appeal bond, though i t  should have been docketed by 10 A. M. 19 Feb- 
ruary, under Rule 5 of this Court, which reads as follows: "The tran- 
script of the record on appeal from a judgment rendered before the com- 
mencement of a term of this Court must be docketed at such term seven 
days before entering upon the call of the docket of the district to which 
i t  belongs, and the case will stand for argument in  its order; if not 
docketed, i t  shall be continued or dismissed, under Rule 17, if the ap- 
pellee files a proper certificate prior to the docketing of the transcript." 
Rule 17 prescribes that the motion, if regularly entered, "shall 
be allowed at the first session of the Court thereafter." 140 (474) 
N. C., 669. 

The call of the docket of the Fourth District, to which this appeal 
belonged, began on 26 February. This appeal was not docketed, as re- 
quired by the above rules, on 19 February, and on that day, on motion 
upon certificate in conformity to Rule 17, i t  was regularly dismissed. 
The appeal bond, which was required to be filed at  or before docketing 
the appeal (Revisal, see. 593), had not been filed. The Court will not, 
even if this were the only ground of dismissal, reinstate a case and allow 
an appeal bond to be filed unless laches is negatived or reasonable excuse 
shown. Harrison v. Hoff, 102 N. C., 25;  Jones v. Ashevdle, 114 N.  C., 
620. 

The appellants move to redocket, on the ground that the motion to dis- 
miss was prematurely made; and further, on the ground of "accident, 
mistake, or excusable neglect." The motion to dismiss was not pre- 
maturely made, but was in strict conformity to Rule 5, above set out. 
Cruddock v. Barnes, 140 N .  C., 427, in  which the Court points out that, 
as the motion to dismiss can be made seven days before the call of the 
district, i t  can be so entered as to the First District in  vacation, seven 
days before its call; but since i t  cannot then be brought to the attention 
of the Court-because then in vacation-it can be called up on the first 
day of the term, and, if i t  is found that the motion to dismiss was 
entered before the appeal was docketed, the appeal will be dismissed. 
Of course, as to the other districts there is no reason why the motion 
shouId not be brought to the attention of the Court and acted on when 
entered, and Rule 17 provides that i t  ('shall be allowed at the first ses- 
sion of the Court." 
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The further ground of the motion, as set out in the affidavit of Mr. 
Harris, of counsel for appellants, is that "by accident, he mistook 

(475) and miscalculated the time when, by the rules, the appeal ought 
to have been docketed, and but for such mistake and miscalcula- 

tion he would have docketed' the same within the time required"; that 
*the transcript was in Raleigh in time to be docketed, but by reason of 
the aforesaid mistake and miscalculation he sent i t  to the printer instead 
of to the clerk of this Court. There would be more force in this, to our 
apprehension, if counsel, attempting to docket the appeal on 20 Feb- 
ruary, after its dismissal, had then given the five days notice of a motion 
to reinstate, returnable on 26 February, the first day of the call of the 
district, and had then been ready with his printed record and brief and 
appeal bond, so as to be prepared to argue the case on the regular call of 
the district, if reinstated. The fact that the case had been dismissed on 
19  ~ebruar ;  was published in the newspapers, and the appellants should 
a t  least have shown diligence in repairing their fault so that the case 
might be argued, in  its regular order, without imposing upon the plain- 
tiff the penalty of a further delay of six months for their negligence, 
when she had been in no default. 

I n  Paine v. Cweton, 114 N. C., 606, the Court refused to reinstate 
because the appellant had not set up his defense in reply to the motion 
(which defense would have been sufficient if then made) to prevent the 
dismissal. For a strqnger reason the appellants in this case, having a 
week's notice of the granting, on 19 February, of the motion, should at  
least have given prompt notice of a motion to reinstate, and have been 
ready with appeal bond and printed record and brief on the call of the 
docket of the district, 26 February, to secure reinstatement, and, if ob- 
tained, argue the appeal in its regular order. To same purport, Mort- 
gage Go. v .  Long, 116 N. C., 77, where the motion to reinstate was denied 
because the defense was not set up when the motion to dismiss was made, 

and this has been always held by this Court. The appellee has 
(476) his right to the fruits bf the trial, unless the appellant complies 

with the procedure entitling him to review the action of the court 
below ; and, if there has been an excusable slip on his part, he must show 
that there was no negligence and that he set up his excuse at  the first 
moment, and did not-as here-repeat his negligence. 

I t  is true that in  the above cases the motion to dismiss was made 
during the call of the district. But the appellant's otherwise valid ex- 
cuse was held unavailable, because not immediately set up so the case 
could be argued in its regular order, upon denial of the motion to dis- 
miss. Here, the motion having been made the week before, when coun- 
sel was not expected to be here (though he was in  law fixed with notice 
that his appeal, not having been docketed in  time, could then be dis- 
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missed), i t  is greater laches that he did not give notice to reinstate and 
call it UKJ when his district was reached, when the case. if reinstated, 
could be argued in  its regular order. 

This Court has often and always held that noncompliance with the 
requirements which entitle an appellant to have his case reviewed cannot 
be excused because the failure to observe them is due to the negligence 
of counsel. I f  this were not so, the more negligent counsel could be the 
more they would be in demand by appellants, desirous of baffling the 
appellee and adding to the "law's delay," which the great dramatist 
enumerates among the greatest ills that "flesh is heir to." There is no 
suggestion that in  this case counsel were purposely dilatory or negligent. 
We feel assured that they were not. But the matter of appeal must be 
regulated, and, as  a condition precedent to obtaining a review of a case 
on appeal, those requirements must be observed. I f  the appellant does 
not himself, or through some agent or attorney, take those necessary 
steps, and in  apt time, the judgment below must stand. I t  is no 
excuse for a failure to comply with these requirements, these con- (477) 
ditions precedent, that the appellant's agent or attorney negli- 
gently failed to do what was necessary to entitle him to have his appeal 
heard. The point is fully discussed in Edwards v. Henderson, 109 
N. C., 84, and many cases there cited; Culvert v. Carstaphan, 133 
N.  C., 26, 27, and cases cited. Indeed, there is nothing better settled. 
The orderly rules of procedure are a very necessary-indeed, an indis- 
pensable-part of the administration of justice. They must be uni- 
versally observed to prevent unutterable confusion, and as impartially 
applied by the Court in  all cases as are the principles of law to the 
merits of a controversy. 

So  recently as last term, in Cozart v. Assurance Co., 142 N.  C., 523, 
the Court says that compliance with the "regulations as to appeals is a 
condition precedent, without which (unless waived) the right to appeal 
does not become potential. Hence, i t  is no defense to say that the negli- 
gence is the negligence of counsel and not negligence of the party," and 
adds that if what is necessary to save the appeal is not done in  apt time, 
there is "no legal appeal." The matter is also fully discussed in  Barber 
v. Justice, 138 N.  C., 21, with full citations of authorities, the Court 
holding that the vicarious negligence of counsel cannot restore a right to 
appeal which the appellant has failed to secure by observing the orderly 
requirements necessary to that end. The decisions to this effect have 
been uniform, and so often repeated that of late years the Court has 
usually contented itself with following the precedents, without opinion, 
by a pep curium order. 

Indeed, when there is a failure to observe the requirements as to ap- 
peals, under all the authorities, i t  is immaterial whether the fault is that 
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(478) of the party himself or  of one, whether agent or attorney, t o  
whom he has intrusted tha t  duty. I f  the inadvertence is  without 

negligence and excusable, and the remedy is  sought i n  apt  time, the  
Court will give the relief i n  either case; and if these things do not 
appear, the Court will deny it. 

Motion denied. 

Cited: Laney v.  Mackey, post, 631; Truelove v. Xorris, 152 N. C., 
756, 757; Hewitt v. Beck, ib., 759; Lunsford v.  Alexander, 162 N. C., 
531; Hawkins v. Tel. Co., 166 N.  C., 213; 8. v. Goodlake, ib., 435 ; Trans- 
poration Co. v. Lumber Co., 168 W. C., 61; Land Co. v. McKay, ib., 85; 
Lindsey v. Knights of Honor, 172 N. C., 820. 

D. E. McIVER, RECEIVER, V. YOUNG HARDWARE COMPANY. 

(Filed 30 April, 1907.) 

1. Corporation-Sale of Ent i re  Assets-Rights of Creditors. 
All the directors and stockholders of a corporation may not sell practi- 

cally the entire assets of the corporation for their own benefit and advan- 
tage, upon a consideration moving to themselves alone, to the prejudice 
of the rights of its creditors. 

2. Same-Fraud in Law-Equity Follows Assets-Recovery, 
I t  is the duty of the directors to preserve the assets of the corporation 

and administer them for the benefit of the creditors; therefore, when one 
corporation attempts to buy practically the entire assets of another from 
all of the directors and stockholders, paying therefor the stock of the 
purchasing corporation a t  par, but worth less than par, and subsequently 
becoming worthless, and reserving for the payment of debts of the selling 
corporation a certain amount of said stock, the transaction is fraudulent 
in law, as to the creditors, and void; and equity will follow the assets 
into the hands of other than horta Pde creditors of purchasers for value 
and compel them to be applied to the satisfaction of the debts, or, if not 
available, their value may be recovered. 

3. Same-Bona Fide Purchaser for Value. 
A corporation purchasing almost the entire assets of another corpora- 

tion, paying the individual directors and stockholders therefor, and not 
ascertaining and providing for the debts of the other corporation, is not 
an innocent purchaser for value, without notice. 

4. Same-Liability of Purchasing Corpo.ration-Of Officers and Directors of 
Selling Corporation. 

A corporation purchasing from the officers and stockholders of another 
corporation almost its entire assets, without provision for the creditors, 
is, with such officers and directors, jointly and severally liable to the re- 
ceiver of the defunct selling corporation for the amount necessary to pay 
the c l a h s  existing against it, interest and costs. 
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5. Same-Amount and Extent o f  Recovery. 
When the selling corporation is insolvent, and its receiver is required 

to share ratably in the assets of the purchasing corporation, also insolvent 
and in a receiver's hands, he can prove against it an amount equaling 
the full value of the goods purchased, but not more may be recovered 
than will be enough to pay the amount due the creditors. 

6. Same-Liability-Charter Provisions-Officers-Torts-Statute. 
The charter provisions, that "no stockholder of the corporation shall 

be individually liable for any debt, liability, contract, tort, omission, or 
engagement of the corporation or any other stockholder therein," does 
not interfere with the just and equitable principle, aIso embodied in Re- 
visal, sec. 1192, holding the stockholders who are directors liable for a 
joint tort or misfeasance committed by them to the prejudice of creditors. . 

ACTION, heard by Justice, J., at November Term, 1906, of (479) 
MOORE. 

The Sanford Hardware Company is a corporation chartered by this 
State in June, 1900, with an authorized capital of $4,500, of which 
$3,000 has been paid in, and had its place of business at  Sanford, X. C. 
The Young Hardware Company was also chartered by this State and 
had its place of business at Raleigh, N. C., both having been engaged in 
the hardware business. The Sanford corporation became insolvent, and, 
i n  a judgment creditor's suit against i t  to subject its assets to the pay- 
ment of its debts and liabilities, the plaintiff, D. E. McIver, was ap- 
pointed receiver, and, as such, he brings this action. 

The case was tried by consent without a jury, and the court found 
substantially the following facts: The plaintiff, D. E. McIver, 
was duly appointed, in April, 1905, receiver of the Sanford Hard- (480) 
ware Company, with the usual powers; the defendants Bynum 
and Clark were the president and secretary and treasurer of the com- 
pany, and they, with Terry, were its only stockholders and directors. 
Terry, Bynum, and Clark, finding that the company was not making 
money, sold to the Young Hardware Company the entire stock of goods 
of the Sanford Bardware Company at the price of $2,000, its then value, 
taking in  payment therefor capital stock of the former company of the 
par value of $2,000, which was worth at  the time 50 cents on the dollar, 
as they then well knew, and which is now absolutely worthless. Of this 
stock, according to the agreement between the parties, $500 was issued 
directly to Terry, $500 to Bynum, and $500 to Clark. The remaining 

. $500 was retained by the Young Hardware Company until the Sanford 
Hardware Company's debts should be paid, and has never been issued 
and delivered to the latter. I t  was thought, at  the time, to be sufficient 
to pay the outstanding debts. The several defendants, after the appoint- 
ment of McIver as receiver, and after the'stock became worthless, ten- 
dered the stock of the Young Hardware Company, severally held by 
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them, to the plaintiff, who declined to receive it. The debts of the San- 
ford Hardware Company, at the time of the transactions herein men- 
tioned and at the present time, amount to about $620. Some of its debts, 
not included in  the $620, have been settled by i t  since the transfer of its 
stock of merchandise. The Sanford Hardware Company retained a safe 
and typewriter, value not given, and some small articles, and certain book 
accounts now worth $10 or $15, which articles, with the stock of goods, 
constituted its entire assets. Creditors have reduced their claims to 

judgment, have issued executions, and the sheriff has returned 
(481) the same 'Wothing to be found." All of the foregoing facts were 

known to all of the defendants at  the time of the transaction. 
. The Young Hardware Company is now insolvent, and was so when this 

action was brought. The Sanford Hardware Company has never re- 
ceived from it, or from any source, any payment of money or other 
thing of value for the stock of goods delivered to the latter by Bynum, 
Clark, and Terry. At the time of the said transactions, Bynum was 
president of the Sanford Hardware Company and manager of the other 
corporation, but had no other interest in the latter until the $500 of its 
stock was issued to him. The negotiations and trade with the Young 
Hardware Company were conducted by Bynum and Clark, by and with 
the knowledge and consent of Terry. When the offer was made for the 
stock of goods by the Young Hardware Company, Bynum, Clark, and 
Terry consulted about i t  and accepted in writing the proposal to buy. 
At the time, though, the Sanford Hardware Company was not being 
pressed in  any way by its creditors, and had not been. The transfer of 
the goods was made in November, 1904, in  good faith, without conceal- 
ment or fraud, and Bynum, Clark, and Terry received nothing in the 
way of benefit from the transaction except the stock of the Young Hard- 
ware Company. 

The charter of the Sanford Hardware Company provides as follows: 
"With the consent, in  writing and pursuant to the vote of the holders 

of a majority of the stock issued and outstanding, the directors shall have 
power and authority to sell, assign, transfer, or otherwise dispose of the 
whole property of this corporation. 

"No stockholder of the said corporation shall be individually liable 
for any debt, liability, contract, tort, omission, or engagement of the said 

corporation or of any other stockholder herein." 
(482) The company also had the general power to buy and sell real 

and personal property. 
Upon the facts thus found by it, the court adjudged that the plaintiff 

is only entitled to recover from the defendants A. P. Terry, A. J. 
Bynum, Jr., and A. M. Clark the certificates of stock held by them and 
issued to them by the Young Hardware Company; that he take nothing 
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MCIVER v. HAKDWARE Co. 

by his suit except the said certificates of stock, and that the defendants 
go without day and recover of the plaintiff their costs. Plaintiff ex- 
cepted and appealed. 

John W. Hinsdale and Seawell & McIver for plaintiff. 
W. b. Adarns, Wornack, IIayes & Bynum f o r  defendant. 

WALKER, J., after stating the case: I f  we should concede that the 
transaction by which the transfer of the property of the Sanford Hard- 
ware Company to the Young Hardware Company, as effected by By- 
num, Clark, and Terry, was valid as a corporate act and sufficient to 
pass the title to the latter company, as against creditors of the former 
company, unless there is some other objection to the transfer, we think 
i t  is so lacking in the essential elements of a bona jide sale that, however 
regularly and formally those who were, a t  the time, stockholders and 
officers of the Sanford Hardware Company proceeded, no title to the 
property was ever acquired by the Young Hardware Company, so fa r  as 
the creditors of the other corporation are concerned. The essence of a 
sale is the transfer of the property in the thing from the buyer to the 
seller for a price. Tiffany on Sales, pp. 1 and 2. No price has been 
paid to the Sanford Hardware Company, which is an entity distinct 
from its corporators. 

I t  was not competent for the directors of the Sanford Hardware Com- 
pany, even though they were also stockholders, to sell its property to any 
one for their own bcnefit anti advnntagc and to the prejudice of 
its creditors, or, in other words, to sell practically the entire (483) 
property of the corporation upon a consideration moving to them- 
selves. I t  has been held that a dircctor, who is also a creditor of a cor- 
poration, cannot prefer himself to the other creditors in the application 
of its assets to the security or payment of its debts. 11722 v. Lumber Go., 
113 N.  C., 173; Ban76 u .  Colton Mills, 115 N. C., 507. The assets of a 
corporation are, in a certain sense, to bc regarded as a trust fund, and 
the officers as occupying the position of fiduciaries, in respect to their 
duty towards creditors, charged with the preservation and proper dis- 
tribution of those assets. The corporate debts must be paid before they 
can appropriate any part of the assets to their own use, though thcy may 
also be stockholders. The fund for the payment of dividends and for the 
redemption of the stock is what is left after the creditors have been satis- 
fied. I t  is true that, subject to the exception already mentioned, the 
corporation, through its appointed ofliccrs and agents, may dispose of its 
assets just as an individual may dcal with his property until, by reason 
of its insolvency, they are brought under tlle control of the court, when 
they will be distributed arnolrg the creditors ratably and upon the prin- 
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ciple that equality is equity, subject, however, to the recognition and 
enforcement of any superior equitable rights or liens acquired before- 
hand, and which may entitle the holders thereof to be preferred with 
respect to them in the administration of the fund. 

I t  is needless to enter upon any elaborate discussion of what is known 
as the "trust-fund doctrine" in order to define its true nature and to 
fix its limitations, for it is quite sufficient, for the purpose of deciding 
this case, that, as a part of that important doctrine, we find i t  to be set- 

tled that the stockholders and officers of the corporation are liable 
(484) to it and to its creditors for any acts of malfeasance, misfeas- 

ance, or nonfeasance, by which their rights are injuriously 
affected, and, as a consequence, for any loss arising out of their fraud or 
negligence. If they have served themselves, directly or indirectly, in- 
stead of serving the corporation when their interests and those of the 
corporation or of its creditors conflict, they must answer for any loss 
resulting from their faithlessness and cupidity. Vhile there is no direct 
and express trust attached to the corporate property for the benefit of its 
creditors, so that its assets cannot be conveyed by i t  or acquired by 
another except they be subject, in  the hands of the purchaser, to the 
burden of a trust or lien, and therefore they can properly be called a 
trust fund only "by way of analogy or metaphor"; and while, as between 
itself and its creditors, the corporation may be regarded as simply a 
debtor, still, as between its creditors and its stockholders, its assets are 
considered, in  equity, as a fund for the payment of debts, and cannot be 
diverted from that purpose for the benefit of the latter, no matter what 
the form of the transaction may be by which the scheme of diversion is 
consummated. 

The principles we have thus generally stated are well sustained by 
numerous authorities. Sawyer v. Hoag,  17 Wall., 610; Hollers v. Brier- 
field, 150 U. s., 371; Foundry Co. v. Kil l ian,  99 N.  C., 501; Clayton v. 
Ore K n o b  Co., 109 N. C., 385; Hil l  v. Lumber  Co., supra; Bank v. Cot- 
t o n  Mills,  supra;  Electric Light  Co. v. Electric Light  Po., 116 N.  C., 
112; Cooper v. Securi ty  Co., 122 N.  C., 463; Graham v .  Carr, 130 N.  C., 
271 ; Wood v. Dummer ,  3 Mason, 311 ; Handley  v. S t u t z ,  139 U.  S., 417. 
I n  the last cited case the subject is fully discussed and the cases bearing 
upon i t  are carefully collated. Speaking of the obligation of directors 

arising out of this .trust relation, Justice Davis, for the Court, in  
(485) Drury  v. Cross, 7 Wall., 299, says: "It was their duty to admin- 

ister the important matters committed to their charge for the 
mutual benefit of all parties interested, and in  receiving an advantage 
to themselves not common to the other creditors they were guilty of a 
plain breach of duty." Let i t  be noted that this was said of directors 
who were aIso creditors-sustaining the dual relation of trustees and 
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creditors. We find the same idea thus clearly stated in 10 Cyc., pp. 
654-655: "If the capital stock should be divided, leaving any debts 
unpaid, every shareholder receiving his share of the capital stock would 
in equity be held liable pro ra ta  to contribute to the discharge of such 
debts out of the funds in his own hand. Accordingly, when the property 
has been divided among the shareholders, a judgment creditor, after the 
return of an execution against the corporation unsatisfied, may maintain 
a creditor's bill against a single shareholder or against as many share- 
holders as he can find within the jurisdiction, to charge him or them to 
the extent of the assets thus diverted, and it is immaterial whether he 
got them by fair agreement with his associates or by an act wrongful as 
against them. I n  affording relief to creditors of corporations on this 
ground, courts of equity proceed on the familiar principle that whoever 
is found in  possession of a trust fund, under circumstances which charge 
him with knowledge of the trust, is bound to account as trustee to those 
beneficiallv interested in such fund. Whenever shareholders have in 
their possession any of this trust fund they hold i t  c u m  onere, subject to 
all the equities which attach to it, and they stand in  such a relation of 
privity with the corporation that their dealings with it will be subjected 
to close scrutiny where the rights of its creditors are involved." 

So in T o w n s e n d  e. Wi l l iams ,  117 N. C., 330, this Court sub- (486) 
stantially said that directors are not mere figureheads, but occupy 
a fiduciary relation toward the corporation, the stockholders, and the 
creditors; they must exercise care, attention, and circumspection in the 
management of its affairs, and particularly in  the safe-keeping and dis- 
bursement of the funds put into their custody and control, and they 
must see that they are appropriated as intended for the purposes of the 
trust. I f  they misappropriate them or allow others to divert them from 
those purposes, they must account to their cestuis que  t w t  for the dere- 
liction of duty. S h e a  v. M a h r y ,  1 Lea (Tenn.), 342. But more to the 
point is a statement of the principle of liability involved in this case by 
J u d g e  T h o m p s o n ,  which seems to be peculiarly applicable to the facts as 
they appear in the record: '(It is not necessary to say that the corpora- 
tion cannot sell or in any way alien its property to the prejudice of its 
creditors so as to hinder, delay, or defraud them in the collection of 
debts owing by i t ;  and in general, whenever a conveyance is made by a 
cor~orat ion under such circumstances as would characterize i t  as a fraud 
upon creditors if made by an individual, i t  will be set aside in  equity at 
the suit of such creditors, or other appropriate relief will be accorded 
them. Hence, a sale by a corporation to another corporation, in con- 
sideration of the latter delivering a specified amount of i ts  stock to .the 
individual shareholders of the selling corporation, and guaranteeing the 
payment of the debts of the selling corporation, is pr ima  facie fraudu- 
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lent as to the creditors of the selling corporation; and, where the rights 
of a creditor have supervened, i t  is beyond the power of the corporation, 
even with the consent of its shareholders, to sell out its plant and retire 

from business, taking the stock of the purcliasing corporation in  
(487) payment therefor and issuing it to one of its individual share- 

holders, without any agreement on his part to pay the corporate 
debts." 10 Cyc., 1266, 1267. 

I t  will be observed that the transaction is said by Judge Thompson to 
be void as being, in  contemplation of law, fraudulent in  respect to cred- 
itors; but, whether technically fraudulent or not, the fact is that assets, 
which should have gone to the payment of the corporate debts and lia- 
bilities, have been unlawfully withdrawn from that purpose and applied 
to the benefit of the shareholders, who are not entitled to receive them, 
leaving the debts of the corporation unpaid. Such a conveyance of the 
assets is practically, and to all intents and purposes, a voluntary one, as 
no consideration is actually paid to the corporation which can stand as 
a substitute to creditors for the assets so transferred and be as available 
and valuable to them as the original trust fund, the place of which i t  has 
taken. A transaction that produces this result will not defeat the trust 
which the law imposes upon the fund, nor impair the remedy of cred- 
itors if any debts remain unpaid. Bance v. Coal Co., 92 Tenn., 47; 
R. R. v. Howard, 7 Wall., 410; Curran v. Arkamsas, 15 Howard, 527; 
Fellrath v. Xchool Association, 66 Ill. App., 77; R. R. v. Bank,  134 
U. S.; 276; R. R. v. Pettus, 113 U. S., 124; Mellen v. Iron Works, 131 
U.  S., 356. 

As said by the Court in Hurd v. Laundry Co., 167 N.  Y., 89, "The 
stockholders consent (to the transfer), but the creditor objects. When 
he demands payment of his claim he is referred to the empty shell, which 
is all that is left of the live corporation whose tangible assets constituted 
a trust fund for the payment of his debt a t  the time of its creation." 
When he seeks to hold the parties who have thus stripped .the debtor 

corporation of practically all its available capital, he is told that 
(488) the stock of the insolvent defendant, the Young Hardware Com- 

pany-now, of course, worthless-is his only resort. Can the law 
permit this, under the circumstances, to be any adequate response to the 
creditor's reasonable demand for the satisfaction of his claim? We are 
bound by every principle of equity and fair dealing and by the uniform 
precedents in such cases to answer this question emphatically in the 
negative. When there are debts outstanding, "it becomes the duty (of 
the directors) of the corporation to preserve its assets and administer 
them for the benefit of the creditors. A court of equity will then treat 
the assets as a trust fund. I f  they have been distributed among stock- 
holders, or gone into the hands of others than bona fide creditors or pur- 
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chasers (for value), a court of equity will follow them and compel them 
to be applied to the satisfaction of the debts." Side11 v. R. R., 78 Fed., 
724. I t  was held in  Couse v. Manufacturring Po., 33 Atl. Rep. (N. J.), 
297, that a transfer by a corporation of all its property to another cor- 
poration, in consideration of the assumption by the latter of the former's 
debts, and the issuance of stock of the grantee to the grantor, which is 
carried out by the delivery of such stock to individual stockholders of 
the grantor, so that they could, if they saw fit, divide i t  among themselves 
instead of applying it to the payment of debts, is prima facie fraudulent 
as to creditors of the grantor. 

The elementary doctrine of equity is that i t  not only will view gifts 
and contracts between parties holding a confidential relation with a 
jealous eye, but i t  goes further and forbids any person, standing in  a 
fiduciary position, from making a profit in any way at the expense of 
the party whose interests he is bound to protect, or sacrificing the inter- 
ests of the latter in  order to advance or promote his own. Bishp. 
Eq. (6  Ed.), pp. 343-347. The principles we have discussed have (489) 
been stated with great clearness in  Womack'Pr. Corp., sec. 196, 
and in Clark Corp., 563. But our statute (Rev., sec. 1192) also forbids 
any division, withdrawal, or reduction of the capital stock of a corpora- 
tion except as therein provided, and charges the directors who violate its 
provisions with responsibility to the creditors in case of insolvency-that 
is, if i t  should become necessary for them to resort to such Iiability i n  
order to collect the debts. I t  was so held, construing a similar statute, in  
Martin v. Zullerbach, 38 Cal., 360. The directors, Bynum, Clark, and 
Terry, must therefore answer for the debts of their corporation to its 
creditors, they having wrongfully disposed of its assets, which were suffi- 
cient to pay the same. Towr~end  v. Williams, supra; Solomon v. Bates, 
118 N. C., 311. This case is not like Perry v. Imurance Association, 
139 N. C., 374, as the defendant there was a mutual insurance company, 
and the plaintiff could, by compelling calls and assessments, obtain satis- 
faction of his claim; but the Court in that case denied the right of the 
corporators to dissolve the company for the purpose of preventing assess- 
ments, and thereby leave the creditors without a remedy by which to 
recover their claims. 

The Young Hardware Company can hardly claim to be a born fide 
purchaser, for value and without notice, of the goods i t  received and 
which belonged to the other corporation. The transfer to i t  was not for 
value paid to the latter corporation (if for value at  all), and i t  had 
knowledge of the breach of trust on the part of the directors, because the 
transaction was not in  the ordinary and usual course of business, but 
was, a t  least, rather exceptional in its nature, and the very circum- 
stances of the case imply full notice to it of all the facts necessary to 
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(490) charge it with liability. Bunting v. Ricks, 22 N.  C., 130; Hul- 
bert v. Douglas, 94 N. C., 122. I t  not only knew of the breach of 

trust by the directors, but actually assisted them in its consummation, 
itself receiving the fund which had been wrongfully diverted. Bunting 
v. Ricks, supra; Fellrath v. School Association, supra. 

We cannot attach any importance to the fact that the Young Hard- 
ware Company retained five shares of its stock (which in fact had not 
even been issued at  the time) until the debts of the other company were 
paid. The officers of the Sanford Hardware Company should, of course, 
have known the amount of its indebtedness, and the Young Hardware 
Company should have made proper inquiry to ascertain what it was. 
The truth is that i t  bought the goods with its own stock, which was then 
worth only one-half of its par value, and consequently only one-half of 
the value of the goods it received, and which must have been the stock 
of a failing concern, as it is now worthless. The five shares thus re- 
tained, if they were intended to be a security for the debts of the Sanford 
Hardware Company, and were not merely withheld on condition that the 
debts should be first paid before a delivery of it to the officers or stock- 
holders could be required, was at best but a very precarious indemnity to 
the creditors of that company. When the Young Hardware Company en- 
gaged in  the transaction which threatened the rights of creditors of the 
other company, it took the risk of having to pay their claims in the event 
of the insolvency of the latter company, and i t  must abide the conse- 
quences of the hazard which has turned against it. The defendant com- 
pany, therefore, is in no sense a bona fide purchaser for value, nor has 
i t  any right or equity superior to that of creditors of the company with 
whom i t  dealt. 

I t  results, from what has been said, that as all of the defend- 
(491) ants participated in the wrongful act by which the creditors of 

the Sanford Hardware Company have lost the benefit of the 
assets upon which they relied and to which they had the right to resort 
for the satisfaction of their claims, and which were adequate for that 
purpose, they are jointly and severally liable to the receiver who repre- 
sents that corporation and its creditors (Craft  v. Wilcox, 102., 378 ;  
Wood v. S .  S. B .  and F .  Co., 92 Hun., 22) for the amount necessary to 
pay the claims existing against it, and interest, together with proper 
costs and expenses; but they will not be required to pay anything be- 
yond that amount, whatever i t  is. As the Young. Hardware Company is 
insolvent, if the plaintiff is required to share ratably with its other 
creditors, he will be permitted to prove his claim against it up to the 
full value of the goods (admitted to be $2,000) and interest, provided, 
nevertheless, that he must not be allowed to recover from that corpora- 
tion, as his pro rata share of its assets, more than will be sufficient to 
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pay the amount due to creditors of the Sanford Hardware Company, 
with interest and all costs and expenses, as above stated. Brown v. 
Bank, 79 K. C., 244. This is the proper equitable relief to be awarded, 
owing to the peculiar nature of the case. Under this scheme the direc- 
tors, being also stockholders, are held liable only to the amount of the 
debts, as they would themselves be entitled to the surplus of the assets 
over what is necessary for the payment of the same. The other defend- 
ant, who received and converted the assets, is held liable to the full value 
thereof, nothing else appearing; but, as the stockholders have actually 
accepted its stock in satisfaction of their interests, i t  would be inequita- 
ble to charge this defendant with more than what is sufficient to pay the 
debts of the Sanford Hardware Company, the stockholders being vir- 
tually estopped by their conduct from claiming any more, even 
through the corporation or its receiver. Indeed, we do not under- (492) 
stand that they make any such demand. 

I t  does not appear what has become of the stock of goods transferred 
to the Young Hardware Company-whether i t  has been sold or other- 
wise disposed of by that company or whether that company still has 
possession of the stock; but we infer from the case agreed that i t  is not 
now available to the creditors of the other company, as its value is stated 
at  $2,000, and i t  is therefore understood that, if the plaintiff is entitled 
to recover a t  all, the value of the goods shall stand in the place of the 
goods themselves. I f  i t  has been sold, the defendant corporation is, of 
course, liable for its value to the extent necessary for the payment of the 
plaintiff's claim. Wait on Fraud. Con. (3  Ed.), secs. 177, 178; Fuller- 
ton v. Mial, 42 How. Pr .  (N. Y.), 294; Martha v. Curley, 90 N.  Y.,  
372; Valentine v. Pritchardt, 126 N. Y., 277; Williamson v. Williams, 
11 Lea (Tenn.), 370; Bump. Fraud. Con. (4 Ed.), sec. 628. We con- 
sidered and decided a similar question in  Sprinkle v. WeZborn, 140 
N.  C., 163. The defendant company cannot retain the property or its 
avails without paying the plaintiff's claim. 

No actual fraudulent intent is  imputed to the parties. I t  is agreed 
that they acted in  good faith; but the law will not permit this fact to 
defeat the creditors of the Sanford Hardware Company, for it character- 
izes the transfer as wrongful and in violation of their rights, without 
regard to the specific intent. As to them i t  is void in law, even though 
not fraudulent in  fact. 

I n  reaching our conclusion, me have paid very little regard to the 
special provisions of the charter of the Sanford Hardware Company, 
which are set out in our statement of the case. They are not at  all 
in  conflict with the general principles of equity which have controlled 
our decision. The authority of the directors to sell and dispose 
of the corporate property is conceded, but i t  should be exercised (493) 
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in  a proper way, and that is what the Legislature intended in giving 
the general power of disposition. The clause relating to the non-liability 
of a stockholder for the debt, default, or tort of any other stockholder 
does not forbid the application of just and equitable principles to this 
case; and, besides, we have held the stockholders liable as officers and, 
too, for a joint tort or misfeasance, and not for a separate tort commit- 
ted by only one of them. But if the two provisions, or either of them, 
conflicted with the rule of equity we have applied and which has been 
embodied in our statute law (Rev., see. 1192), they, or the one so con- 
flicting, would be abrogated by the general clause of the Revisal, see. 
5458, which repeals all private statutes conflicting with it. S.  v. Cant- 
well, 142 N. C., 604. 

The judgment of the court will be set aside and a judgment entered 
for the plaintiff for the amount ascertained by a reference or otherwise 
to be due him, under the principles herein stated, with further pro- 
vision for his protection if he is required to share ratably with the cred- 
itors of the defendant company. 

Error. 

Cited: Crockett v. B ~ a y ,  151 N. C., 619; M7ilson v. Taylor, 154 N.  C., 
218; Pend'er v. Speighf, 159 N .  C., 615; Whitlock v. Alexander, 160 
N.  C., 468, 482; Wynn v. Grant, 166 N.  C., 45; Gilrnore v. Smathers, 
167 IT. C., 444. 

(494) 
C. CALL AND M. C. CALL V. LOUISA DANCY ET AL. 

(Filed 7 May, 1907.) 

1. Deed-Sale Under Mortgage-Fraud-Undue Influence-Notice to Mort- 
gagor-Estoppel. 

In the absence of a suggestion of fraud, undue inkence, or other 
ground recognized in equity as sufficient to avoid the execution of a mort- 
gage, the mortgagor is estopped from asserting her title as against that 
of a purchaser under a mortgage sale regularly made, and, in the absence 
of a stipulation therein requiring it, notice of sale is not required to be 
given her. 

2. Same-Foreclosure-Statute of Limitations-"Color." 
The defendant holding adverse possession without color of title for  ten 

years, or for any period of time less than twenty years, after the fore- 
closure sale of the land described in her mortgage and the commissioner's 
deed to the plaintiffs therefor, does not toll the entry or defeat the plain- 
tiff's right of recovery. Her former title is not such color as may be 
ripened into a good title by seven years' adverse possession, it having 
passed to the purchaser at the sale. 
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ACTION, tried before Bryan, J., and a jury, at  October Term, 1906, of 
WILKES. 

This is a proceeding for partition of land. Louisa, Noah, and Samuel 
Dancy, as heirs of J. E. Dancy, were tenants in  common of the land in  
question. Samuel Dancy conveyed his interest to J. C. Wyatt, and in  
October, 1891, Louisa Dancy executed a mortgage to the State on her 
one-third interest to secure certain costs due by Noah Dancy in  a prose- 
cution for larceny. The costs were not paid, the mortgage was fore- 
closed in  1893 by sale under the power, and her interest in  the land was 
bought by plaintiffs I. S. Call and Clarence Call and a deed executed to 
them. There is no point made as to the regularity of the sale except 
that Louisa Dancy alleges that she was not notified of the time of the 
sale. She relied on this fact in  defense and then pleaded the 
statute of limitations, alleging that ten years had elapsed from (495) 
the maturity of the mortgage and that she had been in adverse 
possession under color, since the sale, for more than seven years before 
the commencement of this action. No color of title was shown. The 
defendant Louisa testified that she had been in possession of the land for 
forty years and for ten years since the mortgage was executed; that 
pIaintiffs have brought no suit to foreclose, nor did they make any de- 
mand for possession before this suit was brought. She also testified to 
the value of her interest. 

The court submitted the following issues: 
1. Are the plaintiffs the owners of any interest in the lands described 

i n  the petition ; and if so, what ? Answer : None. 
2. What interest, if any, has the defendant Louisa Dancy in the lands 

described in the petition? Answer : One-third. 
3. Has the defendant Louisa Dancy been in  possession of the lands 

described in the petition, holding the same adversely to plaintiffs, for ten 
years next preceding the beginning of this action? Answer: Yes. 

And charged the jury that if the defendant Louisa Dancy had been 
i n  peaceable, quiet, and open possession of the lands for ten years next 
preceding the bringing of this action, holding the same under known 
metes and bounds and under color of title, and adversely to plaintiffs, 
and without demand or molestation from them, they would answer the 
flrst issue "No," the second "One-third," and the Iast "Yes." Plaintiffs 
excepted to this instruction. The jury rendered a verdict for the de- 
fendant, and, judgment having been entered thereon, the plaintiffs ap- 
pealed. 

Charles G. Gilreath and 0: C. Dancy for plainties. 
Finley & Hendren for defendants. 

34 1 
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(496) WALKER, J., after' stating the case: When the land was sold 
under the power contained in  the mortgage or deed of trust and 

conveyed to the plaintiffs as purchasers, they thereby acquired the title 
of Louisa Dancy, the mortgagor, and she is now estopped by her deed of 
mortgage from asserting that her title did not thus pass to them, there 
being no equitable element involved in  the transaction: that is, no sug- 
gestion of fraud, undue influence, or other ground recognized in equity 
as sufficient to avoid the mortgage or the subsequent sale under the 
power. The plaintiffs are, therefore, tenants in  common with the de- 
fendants, and entitled to the relief they demand, unless in  some way they 
have lost the title since the sale was made. The defendants aver that 
they have, for the reason that Louisa Dancy, whose undivided interest 
they acquired, has been in adverse possession of the land for ten years 
since the maturity of the mortgage and for seven years under color of 
title since the sale and prior to the commencement of this proceeding. 
The first part of this defense is palpably based upon an erroneous 
assum~tion. both as to the law and the facts. The sale was made in 
hgus:, 1893, within one year after the right to sell under the power 
accrued, and by the sale the relation of mortgagor and mortgagee was 
terminated, and the title which was before held upon condition subse- 
quent or mortgage, was converted into an absolute one, which vested in 
the plaintiffs, as purchasers, by the execution of the power, so that the 
ten years statute, which is pleaded, does not apply. Nor if ten years 
had elapsed from the date of the accrual of the right to sell to the date 
of the sale, would the plea be good. Menzel l  v. H i n t o n ,  132 N.  C., 660; 
Cone v. Hyatt ,  ibid., 810. But i t  so happens that less than one year had 
elapsed. 

As to the defense that the said Louisa Dancy has held the land ad- 
versely for seven years under color of title, this manifestly does 

(497) not toll the entry of the plaintiffs or defeat their right to recover. 
There is no evidence that Louisa Dancy acquired her interest in  

the lands by deed or other writing sufficient in law to constitute color of 
title. ~ e r " o w n  testimony tends To show that she and the other defend- 
ants asserted title to the land as tenants in common, by virtue of the long 
continued adverse possession of themselves and those under whom they 
claim, or by descent from J. E. Dancy, or by descent and mesne convey- 
ances. But whether Louisa claimed her one-third interest bv adverse 
possession, without color, held prior to the date of her mortgage, or by 
adverse possession, with color, or by a paper title or by descent, that title 
passed out of her by the sale under the power given by her to the clerk 
of the court in the mortgage, the fair and voluntary execution of which 
she admits; and i t  is not available to her in any way since the sale, so as 
to vest a good title in her by any adverse possession short of twenty years 
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duration. Any deed held by her prior to the sale cannot now be used as 
color. Johnsom v. Farlow, 35 N. C., 84; Wilson v. Brown, 134 N. C., 
400. The doctrine is fully explained in  the last cited case by Justice 
Connor. Louisa Dancy could reinvest herself with the title to her for- 
mer interest only by purchase from the owners or by a new disseisim or 
ouster, or its equivalent in  law, and an adverse possession of twenty 
years or possession under color for seven years. She has acquired no 
colorable title since the sale. 

The controversy here as to the title is not between tenants in  common, 
but between two of the tenants in common and Louisa Dancy, who is an 
outsider, as to her former one-third interest in  the land. The other ten- 
ants cannot claim to have defeated the title or barred the entry of the 
plaintiffs, who had become their cotenants, for they have not held 
adversely to them, since their title was vested for a sufficient (498) 
length of time to produce that result. We have so recently dis- 
cussed this question that i t  will be sufficient merely to cite the case. 
Dobbins v. Dobbins, 141 N. C., 210. 

The fact that the defepdant Louisa Dancy was not notified of the sale 
under the mortgage is no defense in this action, as the mortgage does not 
provide for notice and there is no allegation of unfairness or fraud in  
making the sale. The sale was duly advertised, and the plaintiffs aver 
in their petition that the defendant Louisa had due notice of it. No 
issue was tendered as to the validity of the sale, and that question is 
therefore not presented. The only question which is really involved in 
the case relates to the statute of limitations, and the charge of the court 
as to that matter was erroneous. We find in  the record no evidence of 
title in Louisa Dancy. I t  is clear, we think, that Revisal, sec. 391 (4), 
and Rag v. Pearce, 84 N. C., 485, have no bearing on the case. 

A new trial is ordered because of the error in the charge. 
New trial. 

Cited: Grimes v. Andrews, 170 N. C., 524. 

WILLIAMS CAROLIKA AND 
COMPANY. 

NORTHWESTERN RAILROAD 

(Filed 7 May, 1907.) 

1. Cases Consolidated on Trial-Separate Appeals. 
Where actions are united and tried together in the court below for the 

sake of convenience, and not consolidation in the sense that they thereby 
become one action, nor within Revisal, sees. 469 and 411, and the verdict 
being substantially different as to each party, separate appeals should be 
taken. 

343 
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2. Railroads-Passengers-Negligence-Damages. 
Compensatory damages may be recovered of the defendant for failure 

of the engineer to stop a train a t  a flag station when he should have 
stopped upon being signaled, he having failed to see the plaintiffs' signals 
by reason of negligence in not keeping a proper lookout, and plaintiffs 
being ready to pay their fare and to take the train from that station to 
another on defendant's road. 

3. Same-Punitive Damages. 
Defendant is liable to plaintiffs for such punitive damages, in addition 

to compensatory damages, as the jury may see fit to award, upon its en- 
gineer wilfully refusing to stop the train a t  a flag station, where it 
should have stopped under the circumstances. 

4. Same-Relief Accorded-Negligence-Suit Upon Contract-Tort. 
Relief should be given according to the facts alleged and established in 

a civil action under Revisal, see. 354, presenting one form of action for 
the enforcement of private rights and the redress of private wrongs. It 
makes no difference whether +he plaintiff elects to sue upon contract or 
in tort, forms of action having been abolished. 

5. Same-Measure of  Damages. 
The plaintiffs' measure of damages, arising from the defendant's re- 

sponsible negligence in failing to transport him from one station on its 
,road to another station thereon, are those arising from personal annoy- 
ance, inconvenience, discomfort, and physical effort incident, in this case, 
to plaintiffs having walked to their destination, a distance of about a 
mile and a half, and it was error in the court below to instruct the jury 
that plaintiffs should have waited for the next train passing in the after- 
noon in order to recover for the delay and inconvenience in doing so, as 
otherwise they could not show actual damages. 

(499) ACTION tried before Peebles, J., and a jury a t  September Term, 
1906, of GASTON. 

This action was brought by the plaintiffs to recover damages from the 
defendant for failing to stop its t rain and carry them from Harden 

. Mills, a station on the defendaht's road, to High Shoals, a n o t h e ~  station, 
1% miles away. The train was a mixed one, composed of an  engine and 
freight cars, and a caboose in  which passengers were carried. Harden 
Mills was not a regular but a flag station, a t  which stops were made to 
take on passengers, upon proper signals. An action wasalso brought by 

L. L. Todd, who was left a t  Harden Mills a t  the same time the 
(500) plaintiff Williams was, and the two actions, by consent, were tried 

together. The plaintiffs were i n  the store of one Costner, at Har -  
den Mills, when the train blew for the station. They and Costner went 
out and signaled the train to stop. There was evidence tending to show 
that  the signals were those required by the rules of the company. The 
plaintiffs alleged and offered evidence tending to show that  the engineer . 
and fireman actually saw the signals and failed to stop the train for 
them to get on, and that, if they did not see them, they could, by keeping 
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a proper lookout, have seen the signals in time to have stopped the train. 
There was also some evidence that the signals were not given as required. 
The plaintiffs walked to High Shoals. The next train from Harden Mills 
to High Shoals passed in the afternoon of that day, some time after the 
freight train. 

The plaintiffs reqnested the court to charge as follows: "If the jury 
find from the evidence that the defendant negligently failed to stop its 
train for the plaintiffs at  the time and place in  question, then the plain- 
tiffs are entitled to recover nonlinal damages, even if the plaintiffs sus- 
tained no adtual damages. And if the jury find that the plaintiffs were, 
by the negligence of the defendant, put to any inconvenience, the jury 
should take such inconvenience into consideration in  awarding such com- 
pensatory damages as the jury should find the plaintiffs have sustained." 
This instruction was refused, and the plaintiffs excepted. 

The court charged the jury as follows: 
"1. If  the plaintiffs have satisfied you by the greater weight of the 

evidence that they made a signal to the engineer to stop at  the usual 
place and in  the usual manner of making signals, and that the signal 
was made in time for the engineer to have stopped his train at  the sta- 
tion, or the rear end of it, at the place where the passengers 
usually got on, or, further, that the engineer saw the signal and (501) 
recognized that i t  was a signal for him to stop, and he willfully 
and intentionally failed to stop, and ran by, you will answer the 
first and third issues 'Yes,'; but if the plaintiff has failed to satisfy you 
of these facts, i t  is your duty to answer the first issue and the third issue 
'NO.' I f  you answer them 'No,' you need not trouble yourselves about 
the others at  all, as that ends the case. 

"2. I f  the plaintiffs had sued on contract, as I stated before they had 
a right to do, why, then, the negligent failure on the part of the engineer 
would have given them the right to recover, because i t  would have been 
wrong i n  the railroad company to have neglected to see the signal. I t  
would have been a breach of the contract which i t  had with the people 
generally, and any failure to perform that contract would have entitled 
the plaintiffs to at  least nominal damages. But the plaintiff has elected 
not to sue on contract. I n  this case he cannot recover unless he satisfies 
you that the engineer saw the signal, recognized it, and intentionally 
and willfully failed to obey it." 

The court also charged, upon the measure of damages, that the plain- 
tiffs could not recover any damages for having walked to High Shoals; 
that they should have waited at Harden Mills for the next train, which 
passed i n  the afternoon, and, if they had done sot they could have re- 
covered for the delay and inconvenience i n  doing so, but that they had 
shown no actual damages, and the jury, if they found that the engineer 
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had willfully passed the station and left the plaintiffs at  Harden Mills, 
would give them only nominal damages; and if the engineer did see the 
signals, but willfully and intentionally disregarded them and passed on, 
they might award punitive damages in  addition to the nominal damages. 

The plaintiffs duly excepted to the charge. The jury returned 
(502) a verdict against the plaintiffs on the issues, finding thereby that 

they were not entitled to recover at  all. Judgment was entered 
accordingly, and the plaintiffs appealed. 

A. G. .Mangum and X. B. Sparrow for plaintifs. , 

0. F. Mason, G. W .  Wilslon and J.  H.  Marion for defendant. 

WALKER, J., after stating the case: There should have been separate 
appeals in this case. The actions were tried together merely for con- 
venience, and were not united or consolidated in the sense that they be- 
came, by the order of the court, one action. They could not be thus 
merged under Revisal, sec. 469. The plaintiffs were not united in  
interest, but alleged separate grjevances, and could not, therefore, be 
joined in  the same action under Revisal, see. 411. Logan v. Wallis, 76 
N .  C., 416 ; Syme v. Bunting, 86 N.  C., 175. The verdict was substan- 
tially separate as to each plaintiff, and the judgment and appeals should 
have corresponded, two cases being constituted here. But we will pass 
by this objection, without intending, though, to make a precedent of the 
case in this respect, and proceed to consider the case upon its merits. 

I f  the plaintiffs went to the usual place for receiving passengers a 
reasonable time before the arrival of the train, and were able, ready, and 
willing to pay their fare, they were entitled to be carried to the next 
station. Phillips v. R. R., 124 N. C., 123; R. R. v. Williams, 140 Ill., 
275; 1 Fetter on Carriers, see. 228. I f  they gave the requisite signal, it 
was the duty of the engineer to stop the train so that they might take 
passage on it. I f  he did not see the plaintiffs, by reason of mere negli- 

gence in  not keeping a proper lookout ahead of his train, the 
(503) defendant would be liable only for actual damages resulting from 

the failure to stop the train; but if he did see them, and willfully 
refused to stop for the purpose of receiving them on the train as passen- 
gers, the defendant would be liable to punitive damages, i n  addition to 
those which are merely compensatory, if the jury should see fit to award 
them. This was expressly decided in Thomas v. R. R., 122 X. C., 1005, 
in  which i t  is said: "When the plaintiff presented himself at  the flag 
station a reasonable time before the arrival of the train, for the purpose 
of procuring passage, and, by reason of the absence of the agent and the 
failure of the engineer to see the plaintiff's signal, the train did not stop 
for him, he was entitled to the actual damages sustained, which were 
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shown to be 75 cents, and the jury, under the instruction of the court, 
found a verdict for that sum. I f  the engineer had seen the plaintiff's 
signal and had run by without stopping, this would have been a willful 
and intentional violation of the plaintiff's rights, which would have 
entitled him to recover exemplary or punitive damages. Against such 
gross disregard of its duty to the public and to the plaintiff by a com- 
mon carrier the power of punishment by a verdict for smart money may 
be invoked," citing Code, see. 1963; Hansley v. R. R., 117 N.  C., 565; 
Purcell v. R. R., 108 N. C., 414; Heirn v. McCaughan, 32 Miss., 1; 
R. R. v. Hurst, 36 Miss., 660; Wilson v. R. R., 63 Miss., 352; R. R. v. 
Sellers, 93 Ala., 13; iWilwaukee 2:. Arms, 91 U. S., 489; 2 Sutherland 
Damages, sec. 937. To these authorities we may well add the recent 
decisions in  Hutchinson v. R. R., 140 N. C., 123 (overruling a contrary 
decision in  Smith G. R. R., 130 N. C., 304), and Ammom v. R. R., 140 
N. C., 196. I n  the case last cited i t  is substantially said in both opinions 
that, when a wrong is committed deliberately and in  violation of 
the passenger's rights, in a manner and under circumstances of (504) 
aggravation or humiliation, showing a reckless and lawless dis- 
regard of the carrier's duty to the plaintiff, the law allows damages be- 
yond the strict measure of compensat;on by way of punishment, and at  
pages 199 and 200 the principle is thus stated by Justice Hoke: "Mihere 
a passenger is wrongfully ejected from a railroad train, the demand 
may be considered as one in  tort, and, on an issue as to actual or com- 
pensatory damages, he may recover what the jury may decide to be a 
fair and just compensation for the injury, including his actual loss in  ' 

time or money, the physical inconvenience and mental suffering or 
humiliation endured, and which could be considered as a reasonable and 
probable result of the wrong done. Exemplary or punitive damages are 
not given with a view to compensation, but are, under certain circum- 
stances, awarded in addition to compensation as a punishment to de- 
fendant and as a warning to other wrongdoers. They are not allowed 
as a matter of course, but only where there are some features of aggra- 
vation, as when the wrong is done willfully and maliciously, or under 
circumstances of rudeness or oppression, or in a manner which evinces 
a reckless and wanton disregard of plaintiff's rights," citing McNeill v. 
.R. R., 135 N. C., 683; Head v. R. R., 79 Ga., 358 (opinion by BlecE- 
ley, J.) ; Hale on Damages, sec. 261; 18 A. & E. Enc. (2 Ed.), 1082. 
Parrott v. R. R., 140 N. C., 546, is also in point. 

We might well stop here and rest our decision upon the clear and 
explicit statement of the law as contained in the cases cited but for the 
fact that, while the court charged correctly as to punitive damages, i t  
withdrew from the consideration of the jury the question of actual or 
compensatory damages altogether, and restricted the recovery to nomi- 
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(505) nal and punitive damages, and then charged that they could be 
recovered only in  case the jury found that the engineer will- 

fully refused to stop the train. This charge was given because, as his 
Honor stated, the plaintiffs had sued in  tort and not in contract, and 
that mere inattention on the part of the engineer, or a negligent failure 
to stop the train, would not entitle the plaintiffs to recover, as for a tort; 
and, further, that they. could not recover actual damages, because none 
had been alleged or proven. We are not aware of any authority distin- 
guishing between tort and contract i n  respect to the right to recover in 
an  action of this kind. A11 forms of action are abolished, and we have 
now but one form for the enforcement of private rights and the redress 
of private wrongs, which is denominated a civil action (Rev., see. 354), 
and the court gives relief according to the facts alleged and established. 
Clark's Code (3  Ed.), see. 133, and notes; Sams v. Price, 119 N.  C., 
572; Bowers v. R. R., 107 N. C., 721; Voorhees v. Porter, 134 N. C., 591. 

The complaint in  this case is the product of a careful and skillful 
pleader, knowing his client's cause of action and able to state it with 
accuracy and precision. I ts  allegations are abundantly sufficient to 
cover every phase of the evidence, and i t  is sufficient in substance and 
i n  form. The plaintiffs have alleged not only a willful disregard of 
their rights, but negligent inattention on the part of the engineer, and 
whether it is in tort or contract can make no difference. The law does 
not deal with forms, but with facts. There was error in the charge, so 
f a r  as i t  denied to the plaintiffs the right to recovery for mere negli- 
gence, and there was also error in the instruction that they were not 
entitled to recover for having to walk to High Shoals, as they should 
have stayed at  Harden Mills and taken the next train. I f  the de- 
fendant neglected its duty in the premises, i t  had no right to demand 

that the plaintiffs remain at  the station, where they had been left 
(506) by its train, and not proceed to the next station, if their business 

required'that they do so. The authorities we have already cited 
are to the effect that the jury may include in their verdict damages for 
the personal annoyance, inconvenience, discomfort, and the physical 
effort incident to their doing so, just as they would have been entitled to 
recover the expense of a conT7eyance if they had hired one for the pur- 
pose instead of walking. Thomas v. R. R., supra. A direct authority is 
Moore on Carriers, pp. 884 and 886, and to the same effect are R. R. v. 
Marshall, 111 Ky., 560; Hobbs v. R. R., L. R. 10, Q. B., 111; Wabh v. 
R. R., 42 Wis., 231. 

I n  3 Hutchison on Carriers (3  Ed.), sec. 1421, i t  is said to be diffi- 
cult, in  assessing damages, to distinguish between the consequences of 
the carrier's breach of contract and of his tort, and that the damages 
must be measured by the principles of compensation. I n  that and the 
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sections immediately following will be found a full and intelligent dis- 
cussion of the question. I n  section 1424 the law specially applicable 
to this case is thus stated: "The inconvenience to which a passenger 
has been put, or the annoyance to which he has been subjected, as the 
direct and natural consequence of the wrongful act of the carrier, may 
be taken into consideration in connection with any pecuniary loss he 
may have sustained thereby, in fixing the amount of damages to which 
he is entitled; and it has been held that such personal inconvenience, 
from which the passenger has suffered discomfort as its immediate con- 
sequence, may be made the substantive ground of an action for dam- 
ages, regardless of any expense to which he may have been put and with- 
out reference to loss of time or money. This rule has frequently been 
appIied in cases where a passenger has been negligently set down before 
reaching his station or carried beyond i t ;  also where the carrier has 
failed to stop the train a sufficient time for the passenger, who 
has secured the right to ride, to board it. I n  these cases he is (507) 
clearly entitled to recover for the trouble, inconvenience, and ex- 
pense incurred in getting to his destination." Any other damages proxi- 
mately resulting from the wrong and not too uncertain in  their nature 
may, of course, be included in the assessment. I t  is established, there- 
fore, by the suthorities that when the carrier has wrongfully set the 
passenger down short of or beyond his destination, or has failed to stop 
for him, and has thereby imposed upon him the necessity of reaching 
his destination by other means, the carrier must respond in damages for 
the wrong, whether the action be brought for the breach of the contract 
or for the tort, and the rule applies in this case if the plaintiffs pre- 
sented themselves at  the proper place and gave the required signal at  
such time as enabled the engineer to stop the train for them at the 
station. 3 Hutchison on Carriers (3  Ed.), sec. 1429. 

The error of the court in confining the ~laintiffs '  right of recovery to 
the narrow limits stated in the charge entitles them to another trial. 

New trial. 

Cited:  S tewar t  v. L u m b w  Co., 146 N.  C., 69; R i c k s  v. Wilson,  151 
N. C., 50; Peanut  Co. v. R. R., 155 N .  C., 153 ; Cheese Co. v. P i p k i n ,  
ib., 401; Saunders v. Gilbert, 156 N .  C., 478, 480; Carmichael v. Tele- 
phone Co., 157 N. C., 28; Manufacturing CO. v. Manufacturing Co., 
161 N. C., 435; W e b b  1). Tel .  Co., 167 N .  C., 489; B r y a n  v. Canady,  169 
N.  C., 583; Wheeler  v. Telephone Co., 172 M. C., 11; Hodges v. Hal l ,  
ib., 30. 
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(508) 
J. C. TISE v. THE WHITAKER-HARVEY COMPANY. 

(Filed 7 May, 1907.) 

1. Restraining Order-Evidence. 
When the main purpose of a n  action is to  obtain a permanent injunc- 

tion, if the evidence raises a serious question as  to the existence of facts 
which make for plaintiff's right and are sufficient to establish it ,  a pre- 
liminary restraining order will be continued to the hearing. 

2. Samg-Alleyway-Public Highways. 
When there is evidence tending to show that an alleyway has become 

a public way, the rights of the parties with reference to i t  must be deter- 
mined by the rules applicable to highways. 

3. Obstruction-Special Damages. 
An alleyway, having become a highway, being injured by a continuing 

obstruction which is unlawful and causes special damage to an abutting 
owner, gives to such owner a peculiar interest in the matter and entitles 
him to maintain a n  action in his own name for the wrong, and, in  proper 
cases, to equitable relief by injunction. 

4. Same-Evidence-Permissive Use-Dedication-Prior Registered Deed. 
Evidence that defendant's grantor gave plaintiff, by a paper-writing, 

the privilege of using a n  alley cannot be made the basis of a substantive 
right for or against either party on an issue as  to a public highway, and 
would seem to be restricted to  an item of evidence on the question of ad- 

' verse or permissive user. Such writing is  not evidence of a dedication 
when not purporting to be, and plaintiff cannot claim the use a s  a private 
way when defendant's deed thereto has been registered prior to  the regis- 
tration of his grant. 

5. Same-Lessor and Lessee-Estoppel. 
Estoppels must be mutual, and a license in appropriate cases operates as  

a n  estoppel while i t  exists and the right thereunder is being exercised, and 
the question is a t  large after the relationship of licensor and licensee has 
ceased. Plaintiff having conveyed lands by deed, with covenant and 
warranty, including within its boundaries an alley, and received from 
his grantee a paper-writing granting him the privilege of the use of the 
alley, is not estopped by the writing, regarded as  a license, from asserting 
his right to  its use a s  a public way, against a subsequent grantee of the 
same land. 

6. Same-Rights of Public-Of Adjoining Owner. 
The plaintiff is not estopped by his deed conveying land, including 

within its boundaries an alley used a s  a public way, from a claim to its 
use a s  a public way belonging to him a s  a citizen and incident to his 
ownership of an entirely distinct piece of property. 

7. Same. 
A deed purporting to  convey a public alley is void a s  against those hav- 

ing a n  interest therein. 
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8. Quitclaim Deed-Interest Conveyed. 
A quitclaim deed to land including a public wag only purports to r e  

lease and cluitclaim whatever interest the grantor possessed at the time, 
and does not affirm the possession of any title. The grantor is not pre- 
cluded from subsequently acquiring a ralid title to such alley and attempt- 
ing to enforce it. 

9. Same-Covenants of Title. 
When the existence of a public right of way over land is fully known 

at the time of the purchase and acceptance of the deed conveying the 
land, its continued existence is no breach of covenant of quiet enjoyment, 
or against encumbrances. 

HEARING on preliminary injunction before his Honor, Ward, (509) 
J., at September Term, 1906, of FOBSYTH. 

There was evidence on the part of plaintiff tending to show that 
plaintiff owned a tobacco factory abutting on an alley, in  the city of 
Winston, N. C., running from Liberty Street on the north to Seventh 
Street on the south end; also a number of tenement-houses fronting on 
Liberty Street; and that this alley was the only present actual or prac- 
ticable means of access from the other public streets of the town to the 
said factory and to the rear of said tenement-houses. That this alley, 
for twenty years and more, had been used by the public adversely and 
of right as a public highway. And, further, that S. A. Ogburn, under 
whose deed of conveyance the present defendant claimed and held the 
property, prior to said deed to defendant, executed and delivered to 
plaintiff, for valuable consideration, a written paper conferring upon 
the plaintiff the right to use said alley, in  words as follows: 

"This is to certify that I agree to give to J. Cicero Tise the privilege 
of using my alley, or driveway, between Liberty Street and Seventh 
Street." Dated 10 May, 1888, and signed, ('8. A. Ogburn." 

That afterwards, to wit, said S. A. Ogburn conveyed his own factory, 
which also abutted on the alley, to defendant company, a corporation 
duly organized under the laws of the State, together with a lot of land, 
the boundaries of which included a lot adjacent to said factory of de- 
fendant, and included also the alley in  question. And that the existence 
of this alley as a public street was well known to S. A. Ogburn 
and to the officers of said corporation at  the time they bought (510) 
and took deeds for their property. 

That, soon after taking its deed from S. A. Ogburn, defendant com- 
menced to build a strong, permanent fence across said alley, claiming 
the right to do so; and would proceed with this purpose and obstruct 
and prevent all use of said alley as a means of approach to plaintiff's 
property, unless restrained, etc. 

There was much evidence offered by defendant to the effect that there 
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had never been any dedication of this alley nor any adverse use of same 
by the public, but that any and all use thereof had been permissive only. 

Defendant further claimed that the very paper-writing which plain- 
tiff claimed as one source of his right was, in fact, an acknowledgment 
of the ownership of S. A. Ogburn, the grantor of defendant, and plain- 
tiff was estopped by this paper from resisting defendant's claim; and 
offered evidence to show that this paper was only a license without any 
consideration, and revocable at  the will of S. A. Ogburn or his assignee. 

Defendant further showed that, in 1888, said S. A. Ogburn, grantor 
of defendant, had bought from plaintiff a lot of land, the boundaries of 
which included the alley in question, and plaintiff had conveyed same 
to said S. A. Ogburn without excepting or reserving any right of way 
over the alley and without making any reference to it. 

The court below adjudged that the preliminary injunction be contin- 
ued to the hearing, and defendant excepted and appealed. 

Lin&ay Patterson and A. H. Eller for plaintif. 
Watson, Buxton & Watson for defendant. 

HOEE, J., after stating the facts: I t  is the rule with us that in ac- 
tions of this character, the main purpose of which is to obtain a 

(511) permanent injunction, if the evidence raises serious question as 
to the existence of facts which make for plaintiff's right, and 

sufficient to establish it, that a preliminary restraining order will be 
continued to the hearing. Hyatt v. DeHart, 140 N. C., 270; Hawing- 
ton v. Rawls, 131 N.  C., 39; Whitaker v. Hill, 96 N. C., 2 ;  Marshall v. 
Commissioners, 89 N.  C., 103. 

And i t  is well to note here that while the subject-matter of dispute is 
termed an alley, there is evidence tending to show that i t  has become a 
public highway; and, if this view should prevail on the final hearing, 
the right of the parties with reference to i t  must be determined by the 
rules applicable to streets and highways. Elliott on Roads and Streets, 
secs. 23 and 24. I n  section 24 i t  is said: 

"Whatever may be the dimensions of a way, if i t  be opened to the 
free use of the public i t  is a highway; nor is its character determined 
by the number of persons who actually use i t  for passage. The right of 
the public to use the way, and not the size of the way or the number of 
persons who choose to exercise that right, determines its character. An 
alley of small dimensions, actually used by only a limited number of 
persons, but which the public have a general right to use, may be re- 
garded as a public way. I t  is to be understood, of course, that the way 
cannot be deemed a public one so as to charge the local authorities with 
the duty of maintaining it, unless i t  has been legally established or 
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accepted; but if it is so established or accepted i t  is to be considered one 
of the public ways, whatever may be its size or situation, provided it is 
suitable for any kind of travel by the public." 

And in  such case, too, it is held that where a highway is injured by 
an obstruction which is unlawful and continuous, and which causes 
special damage to an abutting owner, such owner has a peculiar inter- 
est in  the matter, which entitles him to maintain an action in  his own 
name for the wrong, and may, as a general rule, call on the court 
to interfere for his relief by injunction. Pedrick v. R. R., 143 (512) 
N. C., 485; 1Vanufacturing Co. v. R. R., 117 N. C., 579; High 
on Injunctions (4  Ed.), sec. 816; Elliott on Roads and Streets, sec. 665. 

I n  the section cited, this last author says: "In addition to the right 
of the public to maintain a suit in  equity for an injunction, private 
citizens who are specially injured by an obstruction and interested in  
preventing its continuance may, upon a proper showing, maintain a suit 
in equity for an injunction, but, unless a special injury is shown, the 
plaintiff will not be entitled to an injunction. I t  has also been held that 
the injury must be irreparable, or, at  least, not capable of full and com- 
plete compensation in  damages. This is no doubt a fair statement of 
the general rule, but the phrase 'irreparable injury' is apt to mislead. 
I t  does not necessarily mean, as used in the law of injunctions, that the 
injury is beyond the possibility of compensation in damages, nor that 
it must. be very great. And the fact that no actual damages can be 
proved, so that in an action at  law the jury could award nominal dam- 
ages only, often furnishes the very best reason why a court of equity 
should interfere in cases where the nuisance is a continuous one. I f  
the nuisance is merely temporary in  its nature, and there is no danger 
that it will affect any substantial rights of the complainant in  such a 
manner that he cannot be compensated therefor in damages, courts of 
equity will generally refuse to interfere; but if the nuisance is a con- 
tinuing one, invading substantial rights of the complainant in  such a 
manner that he would thereby lose such rights entirely but for the as- 
sistance of a court of equity, he will be entitled to an injunction, upon 
a proper showing, notwithstanding the fact that he might recover some 
damages in  an action at  law." 

Applying these principles, we think the judge below made a (513) 
correct ruling in  continuing the injunction to the hearing. True, 
there is much evidence on the part of the defendant contradicting that 
of plaintiff, and tending to show that there has never been any dedica- 
tion of this alley to the public, and that any and all use of the same, 
either by individuals or the public, has been permissive and never ad- 
verse. But the entire evidence shows that serious questions are at  issue, 
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and presents a case which requires that the acts complained of should be 
restrained until the hearing, when the facts which are relevant and 
material can be properly and finally determined. 

I t  is nearly always of questionable benefit to make specific sugges- 
tions, not absolutely required, when the facts have only been presented 
on preliminary hearing. Such a course not infrequently tends to mis- 
lead and embarrass the parties in  the conduct of the trial, and, at best, 
can, as a rule, only be of a tentative nature. But as the matter now 
appears, we do not see that the paper-writing put in  evidence, by which 
S. A. Ogburn, defendant's grantor, agreed to give Cicero Tise the privi- 
lege of using the alley, of date 10 May, 1888, can be made the basis of 
a substantive right for or against either party to the controversy; and 
its use would seem to be restricted to that of an item of evidence on a 
question of adverse or pernlissive user on the issue as to a public high- 
way-not as a dedication to the public, for it does not purport to be 
one; nor as the grant of a private way to plaintiff Tise. Such an effect 
is shut off by the prior registration of defendant's deed. As now ad- 
vised, this certainly is the weight of authority. Cagle v. Parker,  97 
N. C., 271; Prescott v. Beyer,  34 Minn., 493. 

Nor is i t  efficient as an estoppel against plaintiff because a license, as 
contended by defendant. Such a license operates as an estoppel 

(514) while it exists and the right is being exercised (Dills v. Hamp- 
ton,  92 K. C., 565) ; but in this respect, like the estoppel arising 

from the position of landlord and tenant, it is incident to the tenure and 
the enjoyment of the right. After the relationship has ended and the 
enjoyment has ceased in the one case, or the possession has been sur- 
rendered in the other, the question is then at  large, and it is open to the 
licensee or tenant to show the truth of the matter. Wood on Landlord 
and Tenant, 488; Cyc., 1-01. 24, 948. 

Nor do we think that the deed by which the plaintiff conveyed to 
S. A. Ogburn, grantor of plaintiff, a lot, the boundaries of which in- 
cluded the alley in  question, can be made effective as estopping the 
plaintiff from asserting a claim to use a public way belonging to him as 
a citizen and incident to his ownership of an ,entirely distinct piece of 
property. 

I f  the way should be established, on the trial, to be a public way, 
then the deed in question would be entirely inoperative to convey, or in  
any manner to affect or impair, such a right. To that extent the deed 
is void and the right of way is unaffected, so far  as the public is con- 
cerned. Moose ?;. Camon,  104 N. C., 431. 

Nor do we think, in such case, that the plaintiff is precluded, by way 
of estoppel, from asserting the right he seeks to protect, if the right is 
otherwise established. 
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I t  is not stated, so far  as we can discover in  the record, what cove- 
nants the deed in  question contained. As a quitclaim, it would cer- 
tainly not have the effect contended for by defendant. As said in San 
Francisco v. Lawton, 18 Gal., 465: 

'fA quitclaim deed only purports to release and quitclaim whatever 
interest the grantor possessed at the time. H e  does not thereby affirm 
the possession of any title, alrd he is not precluded from subse- 
quently acquiring a valid title and attempting to enforce it. I f  (515) 
he does not possess any title, none passes, and he may subsequen:ly 
deny that any did pass without subjecting himself to any imputation of 
want of good faith." 

And, assuming it to be a deed with the covenants, i t  is generally held 
that a deed conveying property on which there existed a right of way 
in the public, conveys the ultimate property in  the soil, and therefore 
there is no breach of the covenant of seizin; and the weight of authority 
is to the effect that, when the existence of a public right of way over 
land is fully known at the time of the purchase and acceptance of a 
deed for the land, its existence is no breach of the covenant of quiet 
enjoyment, the ordinary covenant of warranty, and there are well con- 
sidered decisions to the effect that such an easement is not a breach of 
the covenant against encumbrances. The parties are taken to have con- 
traoted with reference to the existence of a burden of which they were 
fully aware. Hymes v.  Estes, 116 N .  Y., 501; ~ V y c e  v. Kaylon, 84 Va., 
217; Jordan, v. Eve, 72 Va., 1 ;  Desverges v. Willis, 56 Ga., 515. 

Without finally deciding at this time the question as to the breach of 
the covenant against encumbrances, the terms of the deed not being 
fully known, we incline to the opinion that neither by the operative 
words of the deed nor by the covenants is plaintiff precluded from show- 
ing how the matter stands; and that, in any event, the plaintiff, as 
grantor, is not barred from asserting that this is a public way; and main- 
taining his right therein as incident to his ownership of an entirely dis- 
tinct piece of property. Flagg c. Flagg, 82 Nass., 173. 

To seek for no other ground, i t  is familiar learning that estoppels 
must be mutual, and no one would contend here that defendant 
is estopped by this deed from maintaining that this alley is a (516) 
public way. As said in FZa.qg v. Ftagg, supra: " I t  is hardly 
necessary to add that defendant is not barred from the use of the road 
by the covenant in his deed to plaintiff. Such a C0veliaht cannot oper- 
ate by way of estoppel so as to prevent a party from claiming a right 
to enjoy a public way or easement." 

There is no error in  continuing the restraining order to the hearing, 
and the judgment below is 

Affirmed. 
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Cited: Combes v. Adams, 150 N.  C., 70; Butler v. Tobacco Co., 152 
N.  C., 420; Y o u n t  v. Setzer, 155 S. C., 219; Goodman v. Heilig, 157 
N.  C., 9 ;  Lumber Co. v. Cedar Works,  158 N .  C., 164; Stancill v. Joy- 
ner, 159 N. C., 617; Culhreth v. Hall, ib., 593; Foster v. Carrier, 161 
N .  C., 475; Green v. Miller, ib., 30; Guano Co. v. Lumber Co., 168 
N.  C., 339; Sexton v. ,Elizabeth City,  169 N.  C., 390; Little v. Efird, 

. 170 N. C., 189; Cobb v. R. R., 172 N. C., 61. 

GEORGE 0. SHAKESPEARE v. CALDWELL LAND AND LUMBER 
COXPANY. 

(Filed 7 May, 1907.) 

1. Judgment-Pleadings-Specific Performance-Estoppel. 
A judgment is decisive of the points raised by the pleadings, or which 

might properly be predicated upon them, and does not embrace any mat- 
ters which might have been brought into the litigation, or any cause of 
action which the plaintiff might have joined, but which are neither joined 
nor embraced in the pleadings; a judgment in proceedings to foreclose a 
mortgage to secure the purchase price of lands conveyed to the plaintiff 
under a prior contract to convey, does not estop the plaintiff in enforcing 
specific performance against the vendor for the conveyance of certain 
lands omitted by mutual mistake from the deed made in pursuance of the 
contract to convey, when such matter is neither joined nor embraced in 
the pleadings in the action of foreclosure. 

2. Same-Judgment Agreed-Parties. 
A party to an action is bound by a judgment regularly entered dis- 

missing it, but not by the terms of an agreement to which he was not a 
party, and as to the latter it is not re8 judicata and does not operate as 
an estoppel. 

3. Deeds-Contract to Convey Land-Specific Performance-Appeal-Exami- 
nation of Record. 

While, in the absence of controlling conditions, equity will direct specific 
performance of a contract to convey land, such performance will not be 
decreed if it  is apparent, from the examination of the entire record, there 
are phases of the controversy presented by the pleadings which have not 
been passed upon, and which might make it harsh, inequitable, and unjust. 

(517) ACTION heard by Guion, J., at  Special Term, 1907, of CALD- 
WELL. H i s  Honor found the facts under a n  agreement of the 

parties. 
This is an  action for the specific performance of a contract to con- 

vey certain lands described in  the complaint. Upon the pleadings, ad- 
missions, and records in evidence, his Honor found the following facts 
and conclusions of law : 

On 21 August, 1901, the Caldwell Company executed an  option con- 
tract to plaintiff Shakespeare, wherein i t  contracted and agreed, upon 
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the performance by Shakespeare of each and every condition precedent 
therein named, to sell and convey to said Shakespeare the eighty-six 
tracts of land particularly described therein, "and together with any 
other lands in Caldwell County, N. C., in which the said Caldwell Land 
and Lumber Company has any interest, legal or equitable, whether said 
lands stand in  the name of that company or in the name of any other 
person as trustee for or representative of that company.'' 

The Caldwell Company, under said contract, on 13 February, 1902, 
conveyed to plaintiff the eighty-six tracts of land mentioned in  the con- 
tract, some equitable interests it then had in  the county, the stock of the 
railroad company, but did not convey the "Williams lands," which then 
stood in the name of J. M. Bernhart as trustee of the Caldwell Com- 
pany. 

Shakespeare, in  order to secure the balance of the purchase money, 
reconveyed the lands that had been conveyed to him, in  mortgage, also 
executed by his wife, to the defendant Caldwell Company; but 
this mortgage did not include the lands in  controversy. (618) 

I n  April, 1902, Shakespeare conveyed to the Penncarden Com- 
pany the lands that had been conveyed to him, subject to the mortgage 
he had hitherto executed to the Caldwell Conlpany. This conveyance 
did not include the lands called the "Williams lands." 

On 10 November, 1903, the Caldwell Company instituted an action in 
the Superior Court of Caldwell County against plaintiff and his wife, 
the Penncarden Company, and the railroad company, the purpose 
whereof was the foreclosure of the mortgage that had been executed by 
plaintiff Shakespeare to secure the balance of the purchase money for 
said lands therein described and the capital stock of the railroad com- 
pany. The complaint in that action does not describe the lands in  con- 
troversy. No answer was filed by the defendants, or any of them, and 
the time therefor was enlarged, by consent, until 30 April, 1904, "with- 
out prejudice." 

On 5 April, 1904, the Penncarden Company and the Caldwell Com- 
pany entered into an agreement for the compromise of said action, in 
which said agreement it is recited: "Whereas the Caldwell Land and 
Lumber Company has brought suit for foreclosure upon a mortgage 
covering the real estate of the Penncarden Lumber and Manufacturing 
Company, in Caldwell County, North Caro!ina, and the capital stock of 
the Caldwell and Northern Railroad Company; and whereas all parties 
to said suit have agreed to settle the same by the Caldwell Land and 
Lumber Company taking a conveyance from the Penncarden Lumber 
and Manufacturing Company of the real estate, mills, machinery, plant, 
and other property covered by the mortgage upon which foreclosure pro- 
ceedings have been begun, and also of the capital stock of the Caldwell 
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(519) and Xorthern Railroad Company," the Caldwell Company agree- 
ing to pay the Penncarden Company, as a consideration therefor, 

the sum of $15,000. 
Whereupon, the parties to said agreement "covenant to and with each 

other as follows : (1) That the foreclosure proceedings and the collateral 
proceedings thereunder shall be marked discontinued by the Caldwell 
Land and Lumber Company." Plaintiff was not a party to this agree- 
ment. 

On 12 April, 1904, a judgment mas filed in the clerk's office of Cald- 
well County, rendered upon the foregoing agreement: ('That i t  being 
made to appear to the satisfaction of the court that all matters of differ- 
ence between the parties to the said cause have been adjusted and com- 
promised, it is now, on motion of plaintiff, the defendants all consenfing 
thereto, ordered that the orders entered in said cause appointing a re- 
coiver, etc., are hereby vacated and dissolved; and, by like consent of all 
of said parties, i t  is further ordered, adjudged, and decreed that the said 
above action be, and the same is hereby, discontinued and dismissed." 

The parties went to trial upon the record of the present and former 
suits, and the court found the facts from said records. To the finding 
of facts there is no exception, only to the conclusions of law of the court 
upon such findings. 

The findings of the court below are: That the Caldwell Company did 
contract to sell and convey to plaintiff all lands and interests in lands 
owned by it in Caldwell County; that under said contract said company 
did not convey all lands owned by i t  at  the date of said contract; that 
the lands in controversy belonged to said defendant at  the date of said 
contract, and that the said lands are now the property of said company; 
that the said lands were omitted from the deed to plaintiff from defend- 
ant by mutual mistake; that plaintiff mortgaged to the Caldwell Com- 

pany all the lands conveyed to him other than the lands in  oon- 
(520) troversy; that said mortgage did not include lands in contro- 

versy; that plaintiff conveyed to the Penncarden Company all 
the lands that had been conveyed to plaintiff; that the Caldwell Com- 
pany instituted an action in the Superior Court of Caldwell County 
against plaintiff and the Penncarden Company for the foreclosure of 
said mortgage, and that the final judgment was as set forth in defend- 
ant's answer; that plaintiff is estopped by the said proceeding and the 
admission of the judgment in this action to maintain this action; that 
being so estopped, plaintiff, therefore, is not entitled to specific perform- 
ance. 

The plaintiff admitted the rendition of the judgment pleaded, and the 
court, upon an inspection of the record, was of the opinion that the 

358 



N. C.] SPRING TERM, 190'7. 

plaintiff in  this action could have and should have set up his cause of 
action in this suit as matter of defense in  said former action. 

The plaintiff excepted to his Honor's conclusions of law, based upon 
the findings of fact, for .that: 

1. That plaintiff was estopped by the judgment of 12 April, 1904, to 
assert any claim to the land in controversy. 

2. That he was not entitled to specific performance of the contract 
with respect to said land. 

From a judgment in  ahcordance with these conclusions of fact and of 
law, plaintiff appealed. 

Marlc Xquires and Lawrence Wakefield for p la in t i f .  
W .  C. Newland and Jones & Whisnant  for defendant. 

CONNOR, J., after stating the case: Fqw questions have given rise to 
more controversy and conflicting judicial dicta than that of estoppel by 
matter of record, or, more accurately expressed, res jzdicata. We could 
not hope to do more than endeavor, by a rccurrcnce to the basic 
principle upon which the doctrine is founded, to decide the ques- (521) 
tion presented upon this appeal. While the doctrine is based upon 
a well recognized principle, the application of i t  is always difficult. 
Probably no morc accurate or workable statemcnt of the principle, with 
its limitations, can be found than that of the present C h i ~ f  dustice, i n  
Ty le r  v. C a p h e a ~ t ,  125 N. C., 64. iteviewing the language used in 
Wagon  Co. v. Byrd ,  119 9. C., 460, he says: "The judgment is decisivc 
of the points raised by the pleadings, or which might properly be predi- 
cated upon them. This certainly does not embrace any matters which 
mighi have been brought into the litigation, or any causes of action 
which the plaintiff might have joined, but which, in fact, are ncither 
joined nor embraced in  the pleadings." I t  is well settled that a defend- 
ant is not required to set up a counterclaim or set-off which he may have 
to the subject-mattcr of a cause of action prosecuted against him. 
Woody  v. Jordan, 69 N.  C., 189; Gregory v. IIobbs, 93 N. C., I ;   cab^ v. 
Vanhoolc, 12'7 N .  C., 424; Maurney v. IIamil ton,  132 N. C., 303; Bunker 
v. Bunker,  140 N.  C., 18. 

Tlrc facts set forth in  the complaint in  this action could not have 
been pleaded as a defense to the former action. They do not constitute 
payment' of the debt upon which that action was founded. They may 
have bcen set up as the basis of an equitable counterclaim, in  which 
event the present plaintiff would have asserted an equity for correction 
of the deed by including the land in controversy, whereupon there would 
have followed, of necessity, the correction of the mortgage. I f  the court 
had thus administered the rights of the parties i t  would have made a 
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decree foreclosing the mortgage, directing a sale of all of the lands, or 
so much of them as was necessary, to pay the debt, etc. I t  is evident 
that, under the general issue, this relief could not have been administered 

i n  that action. I t  is settled that, under the Code system of plead- 
( 5 2 2 )  ing, if a defendant has a cause of action against the plaintiff 

which would entitle him to maintain a civil action in  which he 
could demand equitable relief, or, to speak more accurately, relief which 
he could have had only in a court of equity, he may set it up by way of 
equitable counterclaim. I f  he does so, he must set out the facts upon 
which his alleged right is based with the same particularity as if made 
the foundation of an independent action. I t  may be that an estoppel 
would arise upon a judgnlent dismissing the action, if the agreement 
upon which the judgment is based includes all matters put in issue by 
the pleadings. I n  that event the court would refer to the terms of the - 
agreement for the purpose of ascertaining what was included in the set- 
tlement, and the judgment would be read in the light of the agreement. 

I n  this case, no answer having been filed, i t  is impossible to-see what 
was included in  the judgment, and the agreement throws no additional 
light upon the question. I t  does not even appear that the present plain- 
tiff knew that the "Williams land" was included in  the option; that is, 
that Bernhardt held i t  in  trust for the present defendant. While the 
present plaintiff is bound by the judgment dismissing the action, because 
a party thereto, he is not a party to the agreement pursuant to which i t  
was dismissed. 

We cannot concur with the opinion of his Honor that the judgment in  
the former action is an estoppel, or tha t  his cause of action herein is res 
judicata. The plaintiff's exceptions to the conclusion of law in that 
respect must therefore be sustained. This conclusion would entitle plain- 
tiff to a decree for specific performance but for the fact that by an exam- 
ination of the entire record, as is our duty to make, i t  is apparent that 
there are phases of the controversy presented by the pleadings which 

have not been passed upon. The defendant tendered several 
( 5 2 3 )  issues, raised by the answer, which his Honor declined to submit 

because he was of the opinion that, upon the facts found, plaintiff 
was not entitled to judgment. Defendant excepted to the refusal to sub- 
mit the issues, and while i t  does not appeal, having recovered judgment, 
i t  is manifest that we might do injustice by directing judgment upon the 
facts found. The pleadings and records attached show clearly that the 
real merits of the controversy have not been adjudged. We do not pur- 
pose to express any opinion in-respect to them, but simply indicate what 
questions should be settled before final judgment is rendered. 

I t  appears that the contract of 21 August, 1901, was entire. A large 
body of land, including that in controversy, was to be conveyed by the 
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land and lumber company to plaintiff in consideration of $625,000, pay- 
able as follows: $125,000 in cash, the balance in accordance with the 
terms set out in  the agreement, the details of which are not material, 
except that a mortgage was to be executed to secure the deferred pay- 
ments, "as counsel for the Caldwell Land and Lumber Company may 
require." The deed was executed according to the option, but, by mutual 
mistake of the parties, the "Williams land," the title to which was then 
held by Bernhart in trust for the lumber company, was not included. 
The mortgage was executed in  accordance with the terms of the option, 
including all of the land conveyed in  the deed. Thereafter the plaintiff 
conveyed the land, subject to the mortgage, to the Penncarden Lumber 
Company. The transfer of cehain stock in the Caldwell and Northern 
Railroad Company was included in the agreement. I t  is not material to 
set out in  detail this portion of the transaction. Thereafter, default 
having been made in the payment of the installments and interest, in  
accordance with the terms of the mortgage, the lumber company on 
10 November, 1903, instituted an action in the Superior Court of 
Caldwell County against the present plaintiff, the Penncarden (524) 
Lumber Company and the said railroad company. 

I n  the complaint filed in  said action, the sale of the land to plaintiff 
herein, the conveyance by him by way of mortgage to defendants herein, 
with full description of the debt, etc., are set out, I t  is also alleged that 
plaintiff herein conveyed the lands to the Penncarden Lumber Company, 
subject to the mortgage; that the mortgagor had made default in  the 
payment of the installments, as provided by the terms of the mortgage. . 
I t  was also alleged that the value of the land consisted largely of the 
timber thereon, and that the Penncarden Lumber Company was cutting 
and removing the said timber therefrom, impairing the value of the 
security afforded by said mortgage. That the said lumber company, nor 
the plaintiff, had sufficient property, independent of said lands, to pay 
the mortgage indebtedness, etc. The Caldwell Lumber Company asked 
that the Penncarden Lumber Company and the plaintiff herein be en- 
joined from cutting timber and that a receiver be appointed, etc. Judg- 
ment of foreclosure was demanded. I t  was also alleged that the plaintiff 
herein was one of the largest stockholders and was the general manager 
of the Penncarden Lumber Company; that said company was formed 
for the purpose of enabling the plaintiff herein to more conveniently 
manage the said lands, and cut and market the timber thereon. The 
motions for injunction and receiver were continued from time to time 
by consent, without prejudice, and time given the plaintiff herein and 
the other defendants therein to file answer. 

On 15 April, 1904, the two corporations entered into the agreement, 
the terms of which are set out herein, by which the Caldwell Land and 
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Lumber Company took a conveyance from the Penncarden Lumber 
Company of the real estate, mills, machinery, plant, and other 

(525) property covered by the said mortgage, and also of the capital 
stock of the Caldwell and Northern Railroad Company, the 

Caldwell Land and Lumber Company paying the Penncarden L u m h r  
Company $15,000, less certain costs, etc., "as appears by a letter written 
by Peter Boyd, president of the Penncarden Lumber Company, dated 
14 January, 1904." The plaintiff herein was not a party to this agree- 
ment. Pursuant to said agreement, the judgment set out herein was 
rendered. The defendant, among other issues, tendered one directed to 
the question of payment of the purchase money for the land in  contro- 
versy. I t  may be that, when the whole transaction, with the negotiation 
leading up to the settlement, is developed, i t  will appear that the con- 
veyance of the land, etc., by the Penncarden Company and the plaintiff 
herein was made by way of cancellation of the entire transaction, and 
that it would be inequitable to compel the defendant herein to convey 
the "Williams land" to plaintiff. There is nothing in  the record to 
indicate the value of the land, or what relation i t  bore to the entire pur- 
chase money. I t  is elementary that while equity will, in the absence of 
any controlling conditions, direct the specific performance of a contract 
to convey land, i t  is equally so that such relief is not of absolute right, 
but rests in the sound judicial discretion of the court. 

Where the entire evidence shows that specific performance would be 
harsh, inequitable, and unjust, the plaintiff will be left to his action for 
damages. I f  the parties herein have, in good faith, settled and adjusted 
all matters between them growing out of the option of August, 1901, 
and have, in effect, canceled the transaction, while they may not have 
made the terms of their settlement a matter of record operating as an 
estoppel, i t  may be that, in the light of what they have done, it would 

be unjust and inequitable to compel the defendant herein to con- 
(526) vey to the plaintiff this land in controversy. Boles v. Caudle, 

133 N, C., 528. 
Without intending to express any opinion affecting the ultimate dis- 

position of the case, we reverse the judgment of his Honor and direct a 
new trial, to the end that the parties may proceed as they may be ad- 
vised. The cost in this Court will be divided equally between the parties. 

New trial: 

Cited: Cook v. Cook, 159 N. C., 50. 
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BERKHARDT G. HAQAMON. 

J. M. BERNHARDT v. J. R. HAGAMON ET AL. 

(Filed 7 May, 1907.) 

Deed of Trust-Redemption-Trustee-Accounting-Statute of Limitations. 
The trustor's right of action for redemption, under a deed of trust con- 

veying land as security for a debt, and to an accounting, when it appears 
that he should retain possession until default made, accrues as soon as 
the trustee takes possession, and is barred in ten years thereafter, in the 
absence of any claim or demand. 

ACTIOX tried before Guion, J., and a jury, at January Special Term 
of CALDWELL. From a judgment in favor of defendant, the plaintiff 
excepted and ,appealed. The facts are sufficiently stated in the opinion. 

Mark Squires, Lawrence Wakefield, and Jones & Whisnant for 
plaintif. 

W.  C. Newland, Bower & Hufham, and D. B. Lowe for defendant. 

CLARK, C. J. I n  1881, F. B. Cottrell executed a deed in  trust to John 
A Boyden to secure certain notes due to Mary L. Boyden. Soon there- 
after the trustee entered into possession, which has been held by him 
and by his codefendant, Hagamon (to whom he conveyed a part 
of the land i n  1899), without any claim or demand from Cottrell. (527) 
I n  July, 1906, the plaintiff procured a conveyance from Cottrell 
and soon thereafter brought this action for an accounting, and asking 
an injunction against cutting timber. 

The ten years statute, Rev., see. 391 (4))  is pleaded and is so complete 
a defense that no discussion is necessary. Edwadk v. Tipton, 85 N. C., 
479 ; Ximmons v. Ballard, 102 N.  C., at p. 109. The trust deed provided 
that Cottrell should retain possession until default made. The trustor's 
right of action for redemption of the mortgage and an accounting ac- 
crued as soon as the trustee took possession, and became barred in ten 
years. 

The evidence of Cottrell, witness for the plaintiff, showed that during 
the twenty-five years after Boyden took possession, and up to the begin- 
ning of this action, Cottrell had made no payment on the debt, nor any 
demand for possession of the property, nor for an accounting. The 
court properly sustained the demurrer to the evidence (Rev., see. 383). 

No error. 

Cited: Boyden v. Hagamon, 169 N. C., 200; Sanderlin v. Cross, 172 
N. C., 241. 
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THE CASE MANUFACTURING COMPANY v. GEORGE E. MOORE ET AL. 

(Filed 7 May, 1907.) 

Judgment - Matters Embraced -Substantially the Same Counterclaim - 
Estoppel. 

The cause of action embraced by the pleadings is determined by the 
judgment thereon, whether every point thereof is actually decided by 
verdict and judgment or not. Defendants having recovered upon a coun- 
terclaim for damages against plaintiff in a former action, upon a note 
given for machinery purchased, on the ground that the machinery was 
unsuitable and unskillfully set up, etc., are estopped to again set up sub- 
stantially the same counterclaim in an action brought by plaintiff upon 
another note, subsequently maturing, giren for the same purpose. 

(528) ACTIOK on note given for purchase of machinery, before 
Bryan, J., and a jury, at November Term, 1906, of GALDWELL. 

Defendant pleaded a counterclaim for damages arising from the in- 
ferior character of the machinery and the unskillful and unworkman- 
like manner in  which plaintiff's agents set it up in  defendants' mill. 
From the judgment rendered, defendants appealed. 

T. M .  Hufham, Jones & Whimant, and W.  H. Bower for plaintiff. 
W.  C. Xewland and Lazrmnce Wakefield for defen8unts. 

BROWN, J. The, plaintiff sold certain machinery to defendants and 
contracted to properly install i t  in defendants' flour mill. Three notes 
were given for the unpaid purehase money. The machinery having 
been duly installed, the note first due was promptly paid. Defendants 
refused to pay the second note, and plaintiff brought suit on it. The 
defendants pleaded a counterclaim to the effect that the machinery was 
deficient, unsuitable, constructed and set up in an unskillful and un- 
workmanlike manner and not according to contract, on account of which 
defendants demanded judgment for $1,000 damages. Upon such coun- 
terclaim defendants recovered $350, which was set off against the note 
then sued on, and plaintiff awarded judgment for the balance of $9.14 
and costs of the action. 

The plaintiff now sues to recover on the last of the three notes, and 
the defendants for answer plead a counterclaim on account of the in- 
ferior quality of the machinery and the unskillful and negligent man- 
ner in which i t  was installed. The court below held that the defendants 
were estopped to again set up substantially the same counterclaim in 
the present action, upon which they had recovered in the former, in 

which ruling we fully concur. An examination of the answers 
(529) in the two actions discloses that the counterclaim, or the ground 
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for damage alleged by way of defense, is one and the same in  both and 
based upon the same transaction. The matter is, therefore, res adjudi- 
cata, aid the defendants cannot be lsermitted to recover twice uaon the 
same cause of action. Upon theLformer trial, defendants cad full 
opportunity to submit appropriate issues and evidence showing every 
damage resulting from the alleged breach of contract. I f  they did not 
avail themselves of their rights, they cannot now set up substantially 
the sanie cause of action. Generally, the plea of res adjudlicata applies 
not only to matters actually adjudged, but to every other question which 
properly belonged to the subject-matter of the issue, and which the liti- 
gants by reasonable diligence could have brought forward. Tuf t l e  v. 
Barrill, 85 N. C., 456; Wagon Co. v. Ryrd, 119 9. C., 460; Dimmock v. 
Copper Co., 117 U.  S., 559 ; 1 Herman Estoppel, secs. 122 and 123. I n  
Tyler v. Capeheart, 125 N .  C., 64, it is said: "The cause of action em- 
braced by the pleadings is determined by a judgment thereon, whether 
every point of such cause of action is actually decided by verdict and 
judgment or not. The determination of the action is a decision of all 
the points raised therein, those not submitted to actual issue being 
deemed abandoned by the losing party, who does not except." 

Affirmed. 

Cited: Turnage v. Joyner, 145 N.  C., 84; Roberts v. Pratt, 152 X. C., 
737; s. c., 158 N. C., 52. 

(530) 
HATTIE COOK ET AL. V. MORGAN PITTMAN. 

(Filed 7 May, 1907.) 

1. Deed-Certificate-Married Women-"Color." 

A deed made by husband and wife is not "color" of title when the 
certificate is insufficient in not showing that the husband acknowledged 
its execution or that the privy examination of the wife had been taken, 
it not appearing that it was offered as evidence of a common-law deed for 
purposes of "color." 

2. Same-Correction of Certificate. 
A justice of the peace cannot correct his certificate made to a deed 

after his term of office has expired, such authority not having been given 
by statute. 

ACTION to recover possession of land, tried at  April Special Term, 
1906, of MITCHELL, before Cooke, J., and a jury. Verdict and judg- 
ment for plaintiffs. Defendant appealed. 
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S. J .  Ervin and W.  C.  Newland for plailztiffs. 
Avery & Avery for defendant. 

BROWN, J. I n  deraigning her title, the plaintiff offered a deed pur- 
porting to have been executed by Elisha Carroway and wife to Isaac 
Cook, 20 July, 1878. This deed was offered as color of title. The fol- 
lowing is the probate to the deed: 

I, Samuel W. Blalock, an acting justice of the peace in and for said 
county, do hereby certify that I have privately examined Elisha Carro- 
way, Nancy Carroway, his wife, grantors of the above deed; and Nancy, 
his wife, doth state that she signed the same freely and voluntarily, with- 
out fear or compulsion of her said husband or ady other person, and she 
doth still assent thereto. Witness my hand, seal, this 26 July, 1878. 

S. W. BLALOCK, J. P. 

(531) The introduction of the deed was objected to for insufficiency 
of the certificate. During the recess of the conrt, S. W. Blalock 

attached to the deed a proper certificate, and dated i t  26 July, 1878. 
H e  attached to the deed. at the same time an affidavit dated 11 April, 
1906, that on 26 July, 1878, he was a justice of the peace in Mitchell 
County, and that Elisha Carroway and wife, Nancy, duly acknowledged 
said deed before him on that date, and that he properly took the privy 
examination of the wife. Upon this last certificate the deed was regis- 
tered during the recess, and when the trial was resumed i t  was offered 
again in evidence and admitted, over the defendant's objection. 

We do not find anywhere in the record that the plaintiffs insisted on 
proving on the trial the execution of the instrument as a common-law 
deed for purposes of color. Therefore, the right to introduce it at all 
must depend upon the sufficiency of the certificate of 'probate. 

The first certificate is insufficient because i t  does not appear thereon 
that Elisha Carroway ever acknowledged the execution of the deed, and 
therefore it does not come within the terms of the curative statute of 
1893 (Rev., see. 1017). Neither is the certificate sufficient as to Nancy 
Carroway, for the reason that i t  fails to state that the privy examina- 
tion was taken separate and apart from her husband. Penner v. Jasper, 
18 N. C., 34; Etheridge v. Ashbee, 31 N .  C., 353; Hatcher 2%. Hatcher, 
127 N. C., 201. 

We think that the second certificate, dated in 1878, but made in 1906, 
did not entitle the deed to registration, and was valueless, as Blalock 
was not in  office and had not been for some years, and had actually, it 
is said, removed from the county. A sheriff or coroner who has gone 
out of office can make deeds for land sold by him under execution by 
virtue of the power conferred by the Acts of 1784 and 1899, which gave 
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t h e  same power to  successors. Harris v. Irwin, 29 N. C., pp. 433, 434. 
B u t  we know of n o  statute, and  none h a s  been called to  our  atten- 
tion, which authorizes a justice of the  peace, whose te rm has  ex- (532) 
pired, to  a t t ach  a new certificate of probate to  a deed. '(One 
who has  certified a mar r ied  woman's acknowledgment cannot, af ter  go- 
i n g  out  of office, correct a defect i n  the  certificate." 1 Cyc., 607, where 
t h e  authori t ies  a r e  ci ted;  1 A. 8: E. (2  Ed . ) ,  552; Fitzgerald v. Milli- 
ken, 83  Ky., 7 6 ;  Galbraith v. Gallivan, 78 Mo., 452. 

Cited: Brown v. Hutchinson, 155  N. C., 209 ; Sipe v. Herman, 161  
N. C., 110. 

HARRILL BROTHERS V. SOUTHERN RAILWAY COMPANY. 

(Filed 14 May, 1907.) 

1. Railroads-Penal Statutes-Construction-Refusal to Deliver Freight-Ex. 
cuse-Interstate Commerce. 

While penal statutes are  to be strictly construed, their construction 
must not defeat the legislative intent. Revisal, sec. 2633, regarding the 
delivery of freight to the consignee, was intended for his benefit and pro- 
tection and to recognize and enforce the observance of rates as  fixed under 
the Federal laws, when applicable. I t  is no defense to an action to 
recover a penalty, under Revisal, sec. 2633, for refusing to deliver a n  
interstate shipment upon tender of freight charges by the consignee, for 
the defendant company to show its agent did not know the correct amount 
of the charges because of the defendant's failure to  file its schedule of 
rates, under the requirement of the interstate commerce act, or that  the 
bill of lading showing such charges had not been received with the goods 
a t  their destination, in  the usual course of its business. 

2. Same-Delivery of Freight-Common-law Duty-Statutory Requirement- 
Constitutional Law. , 

A railroad company owes it  a s  a common-law duty to deliver freight 
upon tender of lawful charges by the consignee, and, in the absence of a 
conflicting regulation by Congress, Revisal, see. 2633, imposing a penalty 
upon default of the railroad company therein, is constitutional and valid, 
and is a n  aid to, rather than a burden upon, interstate commerce. 

3. Same-Penalties Not Cumulative. 
Revisal, see. 2633, imposes only one penalty for the refusal of the rail- 

road company to deliver freight upon demand and tender of charges, and 
i t  is not cumulative upon more than one demand for the same'offense. 

ACTION, heard  by  Justice, J., a t  chambers i n  Rutherfordton,  (533) 
on  10 November, 1906. 
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This action was brought to recover penalties under Revisal, see. 2633, 
for failure to deliver goods shipped over the defendant's line of railway 
from without the State to Rutherfordton, in this State, after tender of 
the freight charges, and was heard upon a case agreed, which is as fol- 
lows : 

1. The defendant is a corporation, and operates a line of its railroad 
through Rutherford County, and has a depot at  Rutherfordton, in said 
county, and the plaintiffs are merchants in said town of Rutherfordton. 

2. The plaintiffs, on 15 August, 1905, offered to pay the freight 
charges and take said goods from the depot of defendant, and offered to 
pay the freight charges, whatever they were, to the agent of defendant 
at  Rutherfordton on each and every day thereafter to and including 20 
September, 1905. The defendant, through its agent, refused to accept 
or receive any money and to deliver the said freight to plaintiffs, assign- 
ing as his reason therefor that he had no way-bill and did not know 
what the freight charges were, the freight having been transferred to 
defendant at Harriman's Junction, outside the State of North Carolina. 

3. The plaintiffs informed the defendant's agent that the goods were 
shipped from Cincinnati by Wyler, Ackerland & Co. on 14 August, 1905. 
The boxes containing the goods were marked "Harrill Brothers, Ruther- 
fordton, North Carolina," and remained in the depot till they were 
levied upon and removed under claim and delivery proceedings (taken 

out by the plaintiffs) in this case on 21 September, 1905. 
(534) 4. I t  is agreed between counsel for both plaintiffs and defend- 

ant that the above entitled action may be heard on the foregoing 
facts, out of term, by the judge, and that such judgment may be ren- 
dered as in law is proper. 

The court, upon the case agreed, adjudged that the plaintiffs recover 
of the defendant a penalty of $50 per day for thirty days, and the costs. 
To this judgment the defendant excepted and appealed. 

McBrayer, McBrayer & McRorie for plaintifis. 
William B. Rodrnan, George F. Bason, and F. H.' Busbee & Son for 

defendant. 

WALKER, J., after stating the case: The goods, i t  appears in this 
case, were shipped from Cincinnati, Ohio, to Rutherfordton, in this 
State, over connecting lines of railway, the defendant's line being one 
of them, and having arrived at the latter place and being then in the 
warehouse of the defendant at  Rutherfordton, the plaintiffs, who were 
the consignees, offered to pay the freight charges, whatever they were, 
and demanded a delivery of the goods, which was refused by the de- 
fendant's agent for the reason that he did not know what the freight 
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charges were, the goods having been delivered to the defendant at Har- 
.riman's Junction, outside of this State. This would seem to make out 
the plaintiffs' case under the statute and entitle him to the penalty. 
Revisal, sec. 2633. The defendant, though, resists his recovery upon 
the following grounds : 

"1. That the statute only applies to those shipments where rates have 
been established by the line or lines, for certain points, and those rates 
have been filed with the Interstate Commerce Commission in the case 
of interstate shipments, or with the State Commission in the case of 
intrastate shipments. 

"2. That the statute is in conflict with the Fourteenth Amend- (535) 
ment to the Constitution of the United States. 

"3. That the statute, in so fa r  as i t  applies to interstate shipments, is 
in  conflict with the Constitution of the United States, Art. I, see. 8, 
clause 3 (commerce clause). 

"4. That only one penalty of $50 can be collected on any one ship- 
ment, and that the penalty is not cumulative." 

We do not think that any one of the first three grounds is tenable or 
sufficient to defeat a recovery by the plaintiff, though we are of opinion 
that the last ground is well taken. 

The first objection made by the defendant's counsel is based upon a 
misconception of the true meaning of the statute under which the action 
is brought. I t  does not provide that the penalty for a refusal to deliver 
freight shall be recoverable only where rates have been made and filed 
with the Interstate Commerce Commission, so that the making and filing 
of the rate becomes a condition precedent to the imposition of the pen- 
alty for a refusal to deliver, but the meaning of the section, is that, upon 
a tender of the stipulated charges, as stated in  the bill of lading, which 
shall not exceed the amount fixed in  the classification and table of rates 
published and filed with the Commission, and upon refusal to deliver 
the freight, the penalty shall accrbe. I f  there has been no classification 
made or rates fixed, published, and filed with the Commission, Inter- 
state or State, or other compliance with the law, then the rate stated in 
the bill of lading (if not in itself unreasonable or excessive) applies, sub- 
ject to any liability of the carrier for having failed to comply with the 
law ; but if such a classification has been made or rates fixed and filed, as 
provided by law, then the charges must not exceed what the carrier is en- 
titled to receive thereunder. The legislation embodied in  section 
2633 was intended to recognize and enforce the observance of the (536) 
rates as fixed under the requirement of the Federal law where it is 
applicable. The provision was made for the protection of the consignee, 
so that the carrier cannot exact from him, as a condition of the delivery 
of freight, the payment of excessive freight charges. We see no possible 
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objection to the statute, as thus construed, upon the ground of any conflict 
with Federal laws. I f  the defendant did not know what the charges were, 
as fixed by the bill of lading, because it did not have the way-bill, it 
should have known, and i t  was not the fault of the plaintiffs that the 
way-bill did not accompany the goods and was not received with them 
or in  the usual course.of business. The point is made that the statute 
requires the carrier to inform the consignee of the classification and 
rates as filed with the Commission, and if none have been filed i t  would 
be impossible to comply with this provision. Again, we say that this 
was required for the benefit of the consignees, and they are not com- 
plaining of an overcharge or excessive demand on the part of the de- 
fendant, but expressed a willingness to pay whatever was due. But 
whose fault would it be if no schedule is filed? The carrier's, of course. 
Shall he be permitted to plead his own wrong in  excuse for the failure 
to give the information? Statutes imposing penalties, i t  is true, should 
be construed strictly, but this does not mean that they shall be so con- 
strued as to defeat the intention of the Legislature. They should re- 
ceive a reasonable interpretation, so as to effectuate that intention. Any 
other construction than the one we have given to section 2633 would be 
contrary to what was plainly intended. The law does not, of course, 
require the defendant to give information which it does not possess and 
could not obtain; but that did not exouse i t  for violating the statute in 
refusing to deliver the freight when the plaintiff tendered whatever 

amount was due to i t  for transporting the goods. The defendant 
(537)  should have known whether or not i t  had complied with the law 

by filing the classification and table of rates with the Commission. 
The second and third grounds of defense may be considered together. 

We are unable to see how section 2633 of the Revisal is an interference 
with interstate commerce. Defendant assigns three reasons why i t  is 
and they are these: "It undertakes to regulate: (1) How common car- 
riers shall settle their freight charges on interstate commerce; ( 2 )  how 
common carriers shall tell the consignee what these charges are, and 
( 3 )  to provide upon what terms the common carrier shall make delivery 
of interstate freight." There can be no doubt that the shipment in this 
case was interstate traffic and within the protection of the commerce 
clause of the Federal Constitution. But can i t  be that a statutory re- 
quirement that carriers shall deliver freight to consignees upon tender 
or payment of the freight charges due thereon, as fixed by the contract 
of the parties which is evidenced by the bill of lading, and not exceed- 
ing the  rate filed with the Commission, is an interference with inter- 
state commerce? I t  is not obstruction to commerce, nor does it im- 
pose any burden upon it, and in  no sense is i t  a regulation of it. I t  
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has been settled that an enactment which may incidentally affect com- 
merce does not necessarily constitute a regulation of i t  within the mean- 
ing of the Federal Constitution. Sherlock v. Alling, 93 U.  s . ,  99; 
Mobile Co. v. Kimball, 102 U. S., 691; R. R. v. ~ e n t u c k y ,  183 U. S., 
503. I t  is equally well settled that legislation which is a mere aid to 
commerce may be enacted by a State, although at the same time it may 
incidentally affect commerce itself. Mobile Co. v. Kimball, supra; Smith 
v. Alabama, 124 U .  S., 465. The Code, see. 1967, provided that goods 
received by a carrier for transportation should be shipped within five 
days from their receipt, and the statute was held by this Court 
to be valid, although i t  applied to irterstate traffic, as i t  enforced (538) 
the performance of his duty by the carrier, and was, therefore, 
not a regulation of commerce, but an aid to and intended to facilitate 
it. Bagg v. R. R., 109 N. C., 279. The questions here involved are 
learnedly and exhaustively discussed in that case by Justice Avery, with 
a full citation and consideration of the authorities bearing upon it. 
Since that decision was rendered, the question of the right of a State 
Legislature to impose a penalty by statute for the failure of a telegraph 
company to deliver an interstate message has been before the Supreme 
Court of the United States, and it was held to be a valid enactment and 
not any interference with interstate commerce. The Court, in the case 
referred to, says: "The statute in question is of a nature that is in aid 
of the performance of a duty of the company that would exist in the 
absence of any such statute, and it is in nowise obstructive of its duty 
as a telegraph company. I t  imposes a penalty for the purpose of en- 
forcing this general duty of the company. The direction that the de- 
livery of the message shall be made with impartiality and in  good faith 
and with due diligence is not an addition to the duty which it would 
owe in the absence of such a statute. Can it be said that the imposition 
of a penalty for the violation of a duty which the company owed by the 
general law of the land is a regulation of or an obstruction to inter- 
state commerce within the meaning of that clause of the Federal Con- 
stitution under discussion? We think not. No tax is laid upon any in- 
terstate message, nor is there any regulation of a nature calculated to 
at  all embarrass, obstruct, or impede the company in  the full and fair 
performance of its duty as an interstate sender of messages. We see no 
reason to fear any weakening of the protection of the constitutional pro- 
vision as to commerce among the several States by holding that, 
in  regard to such a message as the one in question, although i t  (539) 
comes from a place without the State, i t  is yet under the juris- 
diction of the State where i t  i s  to be delivered (after its arrival therein 
a t  the place of delivery), at  least so far  as legislation of the State tends 
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to enforce the performance of duty owed by the company under the gen- 
eral law." Telegmph Co. v. James, 162 U. s., 650. 

I t  has been said that the cases in  which the State may exercise power 
over the general subject of commerce may be classified thus: First, 
those in which the power of the State is exclusive; second, those in  
which the State may act in the absence of legislation of Congress; and, 
third, those in which the action of Congress is exclusive and the State 
cannot interfere at all. Bridge Co. v. Kentucky, 154 U. S., 204. Where 
the subjects in regard to which the laws are enacted, instead of being 
local in their nature (as are those of the second class in  the above 
enumeration) and affecting interstate commerce but incidentally, are 
national in their character, then the nonaction of Congress indicates its 
will that such commerce shall be free and untrammeled; but if, on the 
contrary, the enactment falls within the second class and affects com- 
rncrcc only locally and not beyond the borders of the State, in such a 
case the State may legislate, and the mere existence of the power in  
Congress to act will not oust its jurisdiction, so to speak, but only the 
exercisc of the power of Congress incompatibly with the exercise of the 
same power by the State. Where the State legislation merely operates 
as an aid to interstate commerce, i t  is not amenable to the objection 
that i t  is a regulation of or an interference with it. Telegraph Co. v. 
cJumrs, supra. There has been no legislation by Congress upon this sub- 
ject which supersedes the right of the State to pass the statute under 

consideration. I t  cannot be successfully argued that such effect 
(540) should be given to section 6 of the Interstate Commerce Act, re- 

quiring common carriers to print and keep open for public in- 
spection thcir schedules, showing rates and fares for the transportation 
of property and passengers, the classification of freight, and the ter- 
minal charges, and declaring i t  unlawful to charge or receive a greater 
or less sum for transportation of property or passengers than is therein 
specified. This is the only legislation of Congress relied on by the de- 
fendant as in  conflict with section 2633 of the Revisal and as displacing 
the power of the State to legislate upon the subject. It must be pre- 
sumed, against the contention of the defendant, that it has complied 
with the law by filing ils schedule of rates, fares, and charges with the 
Conln~ission and by publishing the same, and that the charges as con- 
tained in  its bill of lading conform thereto. Our statute does not per- 
nrit the carricr to charge more or less than the rates thus fixed by its 

and the act of Congress, but rather requires the carricr to 
observe the said rates by expressly providing that the amount stated in  
the bill of lading shall be the same as that to be found in the schedule 
of classification and rates. We could not decide that the duty imposed 
by our statute to inform thc consignee as to the amount of the charges 



and of delivering the freight upon tender or payment of the amount 
thus fixed in  compliance with the law of Congress militates in the slight- 
est degree against the full exercise of the power by Congress to regulate 
commerce between the States. I t  seems to us to have the opposite effect. 
The cases cited by the learned counsel of the defendant in their brief do 
not apply, as they refer to cases falling within the third class of the 
enumeration in respect to the power that may be exercised by Congress 
and by the State legislatures, respectively, over commerce. The legis- 
lation considered in those cases affected interstate commerce di- 
rectly, and was held to be national instead of local in  character. (541) 
When the proper distinctions are kept in  mind, the irrelevancy 
of the authorities cited is obvious. Telegraph Co. v. James, supm; 
Judson on Interstate Commerce, secs. 24 and 25; Cu~rie v. R. R., 135 
N. C., 535. The question we have here for decision has been presented 
in identically the same form to other courts, and their statutes, which 
are worded substantially like ours, have received from them the con- 
struction which we now give to section 2633 of the Revisal. R. R. v. 
Nelson, 4 Texas Civ. *4pp., 345; Dillingham v. fischl, 1 Texas Civ. 
App., 546; R. R. v. Hanniford, 49 Ark., 291; R. R. v. Dyer, 75 Texas, 
572. 

We cannot so construe.the law as to permit the defendant, as a public 
carrier, to withhold freight merely upon the ground that it has not com- 
plied with the law of Congress, and, therefore, cannot know what the 
proper rate is, nor because it did not have the way-bill or other docu- 
ment furnishing the required information as to the classification and 
rate, for i t  was its plain duty to be provided with full knowledge as to 
all these matters. Any other view of the law would leave the carrier 
free to successfully plead his own default in  defense to an action for a 
violation of the statute and a recovery of the penalty for the second 
wrong committed. 

We hold that the defendant is liable for the penalty upon the facts 
agreed, but for only one. The law does not by its terms or by impli- 
cation make the penalty cumulative upon each succeeding day of de- 
fault or upon each succeeding demand and refusal, but gives only one 
penalty of $50 for the refusal, though the consignee still has his action 
for damages at  common law. Any other construction would subject the 
carrier to a penalty for each refusal upon any number of demands made 
i n  the same day or in each day for any number of days. Such 
an interpretation is wholly inadmissible, even if such a provision (542) 
clearly expressed would be valid. Section 2631, providing a pen- 
alty for the failure to receive freight, expressly declares that it shall 
accrue on each day of the refusal, and section 8632, as to the failure to 
transport, has a similar provision in regard to the penalty. The differ- 
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ence in phraseology of these sections and section 2633 clearly indicates 
that the Legislature intended there should be but one'penalty under the 
last named section. 

I n  view of what we have said, we need not discuss the remaining ques- 
tion, as to the constitutionality of section 2633 under the Fourteenth 
Amendment, as the defendant is plainly not within the protection of 
that provision of the Constitution upon the facts of this case, nor need 
we refer to the suggestion that the plaintiff did not tender his bill of 
lading when he made his demand, as no such point is in the case. That 
was not the ground of the refusal to deliver. 

The judgment of the court holding the defendant liable for the pen- 
alty is affirmed, but i t  will be modified so as to confine the recovery to 
one penalty of $50 and the costs. 

Modified and affirmed. 

Cited: Ejland v. R. R., 146 N.  C., 138; Morris v. Express Co., ib., 
171; Marble Co. v. R. R., 147 N.  C., 56; Iron Works v. R. R., 148 N.  C., 
470; Reid v. R. R., 149 N. C., 425; Hockfield v. R. R., 150 N. C., 422; 
Garrison v. R. R., ib., 592; Reid v. R. R., ib., 758, 765; Lumber) Co. v. 
R. R., 152 N.  C., 72, 73; Reid v. R. R., 153 N.  C., 492, 493, 497; X. v. 
Fisher, 162 N. C., 557; Jeam v. R. R., 164 N.  C., 229, 234; Thurston v. 
R. R., 165 N. C., 599; Smith v. Express Co., 166 N. C., 159; Hardware 
Co. v. R. R., 170 N .  C., 397. 

HARRILL BROTHERS v. SOUTHERN RAILWAY COMPAXY. 

(Filed 14 May, 1907.) 

Attorney and Client - Authority of Attorney - Judgment - Motion to Set 
Aside. 

Upon the appearance of record of a reputable attorney for his client, 
ample authority of the attorney to act as such is assumed by the court, 
which ordinarily cannot be questioned; therefore, a motion to set aside, a 
judgment entered upon an agreed statement of facts, on the ground that 
the attorney who signed the agreement for the defendant misunderstood 
the extent of his authority, and that the statement should first have been 
submitted to the division counsel, was properly denied. 

(543) ACTION heard before Guion, J., at February Term, ,1907, of 
RUTHERFORD. Judgment for plaintiff, and defendant appealed. 

McBrayer, McBrayer & McRorie for plaintifx 
W.  B. Rodnutn and X .  H. Busbee & Eon for defendant. 

WALKER, J. This is a motion to set aside the agreed statement of 
facts and the judgment thereon which was rendered by Judge Justice a t  
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a prior term. The motion was made before Judge Guion at February 
Term, 1907, of Rutherford Superior Court. The ground of the motion 
is that the attorney who consented to the case and agreed to the submis- 
sion of i t  to the judge for his decision and judgment, which are set out 
in  the former opinion of this Court at  this term, misunderstood his asso- 
ciate counsel as to the extent of his authority, and that the case should 
have been passed upon by the division counsel of the defendant before 
being adopted and submitted to the judge. Counsel wished to insert in 
the case the alleged fact that the defendant's agent, at  the time the plain- 
tiffs demanded the delivery of the goods, required the production of the 
bill of lading, which the plaintiffs refused to produce. The judgment 
was signed 10 November, 1906, and this motion was made at  February 
Term, 1907. 

The counsel who signed the case agreed in  behalf of the defendant was 
actually its attorney a t  the time, and representing i t  in  this case at  the 
term of the court when,the case was settled. He  had, apparently, all the 
authority necessary to act in the premises, and because he failed to ob- 
serve special private instructions as to the manner of defending the suit 
is no reason, in our opinion, under the circumstances of this case, why 
the judgment should be set aside, as he appeared to be clothed with gen- 
eral authority to act for the defendant. G~eenlee v. McDowell, 39 N. C., 
485; Branch v. Walker, 92 N. C., 89; Beck v. Bellamy, 93 N. C., 
129 ; Weeks on Attorneys, sec. 222 ; Rogers v. Mcllenzie, 81 N. C., (544) 
164. I n  the last cited case it is said: "If the existence of ample 
authority to act is assumed from the appearance of the attorney, with 
the sanction of the court (and ordinarily i t  could not be questioned), all 
the results must follow as if actual authority had been conferred, and 
among them the rightfulness of the defendant's payment." "It is the 
course of the King's Bench," said Holt, C. J .  ( 1  Salk., 86)) "when an 
attorney takes upon himself to appear, to look no further, but to proceed 
as if the attorney had sufficient authority, and to leave the party to his 
action against him, if he has suffered by his default," jacks or^ v. Stew- 
art, 6 John., 3. And Chancellor Wakuorth said: "As a general rule, 
when a suit is commenced or defended, or any other proceeding is had 
therein, by one of the regularly licensed solicitors, i t  is not the practice 
of the court to inquire into his authority to appear for his supposed 
client (1murance Co. v. Oakley, 9 Paige, 196; Weeks on Attorneys, 
secs. 198, 199), nor, of course, to stop and ascertain the extent of his 
authority." 

The cases we have just cited were approved by this Court in  Rogers v. 
Mcllenzie, supra. We refer especially to Morris v. Grier, 76 N. C., 410, 
and Hairston v. Garwood, 123 N. C., 345. As said by Een t ,  C. J., in 
Denton v. Noyes, 6 John. ( N .  Y.), 295: '(If the attorney for the de- 
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fendant be not responsible or perfectly competent to answer to his 
assumed client, the court will relieve the party against the judgment, 
for  otherwise a party might be undone. I am willing to go still further 
and, i n  every such case, let the defendant i n  to a defense of the suit. To 
carry the interference further beyond this point would be forgetting that  
there is  another party in  the case equally entitled to our protection." 

This statement of the law was quoted with approval and applied 
(545) i n  the recent case of Ice Po. v. R. R., 125 N. C., 17. I n  our case 

i t  is  admitted that  the attorney was authorized to represent the 
defendant, and if he did not act with judgment and in  accordance with 
private instructions as to how he should conduct the suit, the remedy is  
not by setting aside the judgment, for  no such case is  shown in  the 
record as entitles the defendant, under the authorities, to that  relief. 

N o  error. 

Cited: Smi th  v. Miller, 155 N. C., 248; Mann-v. Hall, 163 N.  C., 60;  
Gardiner v. .May, 172 N. C., 197. 

JASPER MILLER v. ATLANTA AXD CHL4RLOTTE AIR LIKE RAILWAY 
COMPANY. 

(Filed 14 May, 1907.) 

Railroads-Negligence-Contributory Negligence-Rule of the Prudent Man 
-Burden of Proof. 

When the defense to an action to recover damages of the defendant 
railway company is that the plaintiff was guilty of contributory negli- 
gence in seating himself in the forward compartment of a caboose car of a 
freight train, not intended for passengers, while the rear and similar com- 
partment of the same car was so intended, and there is evidence that soon 
thereafter the plaintiff was injured by the car jerking violently forward 
by the backing of the freight cars against it  "with tremendous force,;' 
throwing him against a door, which was out of order. wherein his hand 
was caught, resulting in the injury complained of, the defendant must not 
only show that the plaintiff knew or should have known that the rear 
compartment was not for the accommodation of passengers and that he 
should not have seated himself therein, but that the plaintiff's risks were 
thereby enhanced, that a man of ordinary prudence would not have acted 
as he did under the circumstances, and that his conduct proximately 
caused or concurred in causing the injury. 

ACTION tried before W. R. Allen, J., and a jury, a t  J anua ry  Term, 
1907, of MEORLENBURG. 

This case was before us a t  a former term (143 N. C., 115). 
(546) The plaintiff entered a caboose car of the defendant, which was 
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MILLEB v. R. R. 

attached to one of its freight trains at  Gastonia, as a passenger, intend- 
ing to go to Charlotte. The jury, upon issues submitted by the court, 
found that he was a passenger and that he was injured by the negligence 
of the defendant, but that he was guilty of contributory negligence. The 
caboose was divided by the partition into two compartments, the rear 
one for passengers and the front one for the employees and their tools 
and implements. The two were constructed somewhat alike, each having 
a seat on the side running lengthwise of the car. The day on which the 
plaintiff was injured was warm and the rear compartment of the caboose 
was uncomfortable, not being as well ventilated as the front. The plain- 
tiff went into the front compartment, there being a door in  the front of 
the car and a window on the side, and both being open. He  sat on the 
side seat and commenced to make entries in his notebook. After he had 
taken his seat, a flagman, apparently in charge of the caboose, asked him 
if he was going to remain on the car. Plaintiff replied that he was 
going to Charlotte, whereupon the flagman asked him to look after the 
caboose while he was away, which he consented to do. When the plain- 
tiff had been seated about twenty minutes the caboose was jerked vio- 
lently by the backing of the freight cars against i t  with "tremendous 
force," and he was thrown against the door, which was out of order; his 
hand was caught and badly lacerated, torn, and mashed, so that he suf- 
fered great pain, the hand being permanently injured. 

The plaintiff testified that the conductor consented to his boarding the 
caboose where i t  was, though he politely notified the plaintiff that i t  
would be drawn up to the station, and if he waited he could get on it 
there. 

The plaintiff requested the court to give the following in- (547) 
struction, which was refused, except as given in  the charge: "It 
is not negligence per se for a passenger to enter a car at  a station in 
apparent readiness to receive passengers a few minutes ahead of the 
time fixed by the rules of the company for receiving passengers; nor is 
i t  negligence per se for the plaintiff, after boarding the caboose where , 

he did, to fail to look to see if cars were being backed against the 
caboose; nor was it negligence per se for the plaintiff to get on the 
caboose if i t  was detached from the engine at the time he entered; nor 
was it negligence per se for the plaintiff to get into the apartment of the 
car he did when he entered the caboose; and if the jury so find, and fur- 
+her find that the plaintiff was in the exercise of ordinary care when he 
entered the car and when he was injured, then the jury should answer 
the  third issue 'No.' " 

The court charged the jury as follows: '(On the third issue the bur- 
den is upon the defendant to satisfy you, by the greater weight of the 
evidence, that the plaintiff was negligent, and that that negligence was 
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the proximate cause of the injury to him. The question of the contribu- 
tory negligence of the plaintiff is to be determined by his conduct after 
he got upon the car, and dependent solely on that. I t  was the duty of 
the plaintiff to exercise his intelligence and senses and to observe the 
condition of the car, and if by the exercise of ordinary care he could 
have discovered the rear part of the car was provided for passengers and 
the fr'ont not, and for his own convenience and comfort he went to the 
front section and sat down near the door, he was guilty of contributory 
negligence, and you will answer the third issue 'Yes.' I f ,  however, 
either end was used for passengers, i t  would not be negligence for the 
plaintiff to go into the front end of the car. I f ,  however, he could not 

discover, by the exercise of ordinary care, that the front end of 
(548) the car was not used for passengers, then i t  would not be negli- 

gence to go in there, but i t  would be his duty then to exercise 
ordinary care, if, by the use of ordinary care, he could discover that i t  
was dangerous." 

There was judgment for the defendant upon the verdict, and the 
plaintiff appealed. 

Brevard Nixon and Maxwell & Keerans for plaintif. 
William B .  Rodman for defendant. 

WALKER, J., after stating the case: The only question that requires 
consideration in this case is whether the instruction of the court, as to 
contributory negligence, was correct, for the jury found that plaintiff 
was a passenger and that the defendant had been negligent in  the man- 
agement of the train. The instruction makes the contributory negli- 
gence of the plaintiff turn solely upon whether, by the exercise of ordi- 
nary care, he could have discovered that the rear compartment was 
intended for passengers and the forward compartment for employees, 
and whether, also, he went into the front section for his own comfort 
and convenience and sat down near the door. A plaintiff cannot be said 
to have contributed to his own injury by his negligence, unless he has 
failed to exercise that degree of care which a man of ordinary prudence 
would use for his own safety in the same or substantially similar circum- 
stances, and, further, unless his want of care has proximately contrib- 
uted to causing the injury of which he complains. The question upon 
the second issue was not merely whether the plaintiff knew or should 
have known that the rear compartment was for the accommodation of 
passengers, and, for that reason, he should have taken a seat therein, but 
the inquiry should have been broadened so that the jury should have 

further ascertained and found whether the front compartment 
(549) was more dangerous than the rear one, and whether, by taking 

378 



N. C.] , SPRING TERM, 1907. 

a seat therein, the risk and peril of plaintiff's position in  the car was 
thereby enhanced; whether, also, a man of ordinary prudence would 
have acted as he did under the circumstances, and finally whether his 
conduct proximately caused or concurred in causing the injury. 1 
Thompson on Negligence, sec. 216. I t  was not, per se, negligence to 
take a seat in the front compartment, even though it was intended for 
the employees of the defendant and the storage of their tools. Creed v. 
R. R., 86 Pa.  St., 139; Burr v. R. R., 64 N. J. L., 30. Besides, the 
instruction of the court ignores the fact, of which t h e e  was evidence, 
that the flagman, who had temporary charge of the car, saw the position 
occupied by the plaintiff and ma& no objection to his continuing in  it, 
but, instead, requested him to watch the car during his absence. 6 Cyc., 
p. 841. 

The claim of the defendant is that the plaintiff was guilty of such 
negligence in  going into the front section of the car as to bar his re- 
covery for the injury he there received, however negligent the defendant 
itself may have been. This same contention was made in  Webster v. 
R. R., 115 N. Y., 112, and in reference to i t  the Court said: "There 
would be some basis for this claim if his (plaintiff's) injury could be 
traced to his presence in that car. But if his presence there did not 
have any relation to the injury, then i t  furnishes no defense to the 
defendant. I t  does not appear that the baggage car was, on the occasion 
of the collision, any more dangerous than the passenger coach.'' I n  
Creed v. R. R., 86 Pa.  St., 139, the facts were that the plaintiff's intes- 
tate was a passenger on a mixed freight and passenger train of the de- 
fendant. H e  went into the caboose, the hindmost car of the train, in  
front of which were the passenger coaches, so that there was 
ready and easy access from the latter to the former. The caboose (550) 

. car was one set apart and especially designed for the use and 
occupancy of the employees engaged in running the train, and by the 
rules of the company no other persons were permitted to enter it. The 
intestate was killed by the caboose being upset, and with reference to 
these facts the Court said: "Was Creed's position, under ordinary cir- 
cumstances, which a man of ordinary ~rudence  ought to see and guard 
against, as safe as a seat in  a passenger car?  I f  i t  was, and, as we have 
said, there is no evidence to the contrary, then negligence cannot be 
predicated upon the fact of his being in  the caboose." This left the ques- 
tion, as to whether the intestate had been negligent in taking a seat in  
the caboose, to the jury. I t  was further held that there was no contribu- 
tory negligence, because i t  did not appear that the intestate's position in 
the caboose had any causal connection with the accident, or, in other 
words, that his being in  the wrong car was the proximate cause of his 
death. The Court cited, in  support of the decision in that case, O'Don- 
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nell v. R. R., 59 Pa. St., 239; R. R. v. Chenewith, 52 Pa. St., 382; Car- 
roll v. R. R., 1 Duer (N. Y.), 571; Washburn v. R. R., 3 Head (Tenn.), 
638, and Jacobus v. R. R., 20 Minn., 125, which authorities seem 
strongly to sustain the conclusion therein reached. I t  is not necessary 
that we should in this case go so far as the courts did in those we have 
cited, but i t  is quite sufficiegt for our purpose to show that the liability 
of this defendant for the plaintiff's injury, if i t  was guilty of negligence, 
as the jury found, depended upon whether the jury should also find, 
under the t h i r d h u e  as to contributory negligence, that the plaintiff in 
going into the front compartment of the caboose exercised 'the care of an 

ordinarily prudent man under the circumstances, or that, if he 
(551) was negligent in taking a seat in the front instead of the rear 

part of that car, whether his injury was proximately caused by 
that negligence or by the negligence of the defendant. 

These questions are discussed with singular clearness and force by 
Judge Magie, for the Court, in R. R. 1.. Ball, 53 N.  J .  L., 283, the fact 
of which closely resemble those in our case, and in principle we do not 
see how the two oases can well be distinguished. Indeed, all the cases 
we have cited, including, of course, the last, while they clearly support 
the propositions we lay down as applicable to this case, go far beyond 
what we deem i t  necessary to declare in order to hold that the instruc- 
tion of the court upon the issue of contributory negligence was errone- 
ous. For example, in the case last cited i t  is said: "If such an inference 
(that an invitation had been given to the plaintiff to ride where he was 
a t  the time of the accident) were drawn, I think that negligence could 
no more be imputed to theac t  of taking and retaining that-place than 
i t  could be to the act of taking a seat in  a passenger car, so far as con- 
cerned danger from cause extraneous to the car. If any invitation 
called him to a place of obvious danger from such or other causes, ap-. 
parent to his senses, and to take which could only be done by a failure 
to exercise care for his safety, negligence might be imputed to him, not- 
withstanding an invitation. If the place to which he was invited may 
or may not be prudently taken, a question for the jury would arise. 
Where a passenger, under similar circumstances, rode on the platform, 
and was there injured in a wreck of the train, i t  was held that a question 
for the jury arose, and a finding that the act was not negligent was sup- 
ported. As will be seen, I do not think that danger from extraneous 
causes was at all apparent or obvious to one invited to the baggage com- 

partment. But the case in hand was put to the jury, not as a 
(552) question of implied invitation, but upon the assumption that 

plaintiff occupied the baggage compartment merely with the con- 
sent and permission of those in  charge of the train. This conclusion 
was necessary from the evidence, and the trial judge had a right to base 
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instructions to the jury thereon. The instruction thereon was, that 
"while plaintiff's act in riding in that compartment would have negli- 
gently contributed to any injury received from causes inherent in  the 
construction and use of i t  as a place for receiving and carrying baggage, 
there was no contributory negligence to be imputed to that act in respect 
to injuries received from causes ub extw,," citing R. R. v. Lee, 21 Vroom, 
435, and Willis 2;. R. R., 34 N. Y., 670. 

The Court, in  22. R. 2;. Ball, supra, after remarking that whether the 
plaintiff's position, if wrongful, was a contributing cause, or merely the 
occasion or opportunity of the injury done by the defendant's wrong, 
was also a question in the case, made further observations which are 
pertinent to the facts of the case at  bar. "But let us assume (says the 
Court) that the jury, had the question been submitted to them, might 
have found that plaintiff's act did contribute to his own injury as a cause 
thereof. To exonerate defendant from liability for its negligence, which 
also caused plaintiff's injury, i t  is not sufficient that plaintiff by his act 
contributed thereto, but it must further appear that in  doing that act he 
was at  fault, and guilty of what the law calls negligence. Negligence is 
the absence of that care for safety which the law exacts from him who 
seeks redress for an injury done him by the negligence of another. I n  
this respect the law exacts such judgment respecting dangers and risks 
incident to the circumstances as a reasonable man would form, and such 
vigilance in  observing the approach of danger and such care in  avoiding 
i t  as a prudent man, reasonably careful of his safety, would exer- 
cise." Judge Thompson substantially states the true doctrine in (553) 
the same way: "The general rule is that a passenger who, with- 
out the consent of the carrier, selects a place on the carrier's vehicle 
which is obviously not intended to be occupied by passengers, and, while 
in such position, receives an injury directly traceable to hazards peculiar 
to that position, cannot recover damages of the carrier, for he is deemed 
in law to accept the risks incident to the position which he thus volun- 
tarily assumes, but the passenger's conduct, if negligent, will not bar a 
recovery of damages, unless i t  was the proximate cause of his injury." 
3 Thompson on Negligence, see. 2942. "However negligent he may have 
been in placing himself in an improper position upon the carrier's 
vehicle, if his negligence did not contribute in any degree to the accident 
which befell him, but if that accident was the result of the negligence 
of the carrier, he may recover damages." 1 Thompson Neg., see. 216. 
Many authorities might be cited in support of the principles thus stated, 
but a few only will suffice: Keith u. Pinkham, 43 Me., 501; Paquin v. 
R. R., 90 Mo. App., 118; Burr v. R. R., 64 N. J. L., 30; S'Vilrnott v. 
R. R., 106 Mo., 535; Moore on Carriers, p. 854; R. R. v. State, 7.2 
Md., 36. 
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I n  this case it appears that the two compartments of the caboose were 
constructed and arranged substantially alike, each having a seat running 
lengthwise of the car. I t  was for the jury to say whether there was any- 
thing peculiar to the front compartment which rendered i t  more danger- 
ous to passengers than the rear one, and if there was, then whether the 
plaintiff, under all the facts and circumstances of the case, exercised the 
care of an ordinarily prudent man in taking a seat there, with the 
knowledge of the flagman and without any warning from him. I t  cer- 

tainly was not obviously dangerous to do as the plaintiff did so 
(554) as to leave no room for a difference of opinion as to his negli- 

gence in the minds of ordinarily prudent and reasonable men, 
and, this being so, the question of the exercise by him of due care for his 
own safety was for the jury. I f  the principal injury to the plaintiff 
resulted from a defect in the door, did he have such knowledge of the 
defect as to cha~ge  him with negligence for having exposed himself to a 
known danger which a man of ordinary prudence would have avoided? 
Lastly, the jury should have been directed, under proper instructions, to 
inquire whether or not the plaintiff's negligence, if there was any on his 
part, was the proximate cause of the injury to him. Graves v. R. R., 
136 N. C., 4 ;  Brewster v. Elizabeth City, 137 N. C., 394. The issue of 
contributory negligence is properly and generally referable, for its deter- 
mination, to the rule of the ~ r u d e n t  man, and cases which reiect this as 
a rule in the law of negligence are not, therefore, applicable. I f  no two 
reasonable minds would differ as to the character of the plaintiff's act, 
the question of contributory negligence, like that of simple negligence, 
may become one of law to be decided by the court. 

There was evidence from which. the jury could have found, under 
proper direction by the court, that the defendant's negligence was the 
immediate, efficient, and proximate cause of the plaintiff's injury, and 
not his own, if he was negligent a t  all. I t  was the duty of the defendant 
to exercise the highest degree of care, prudence, and'foresight for the 
safety of its passengers in  the caboose which was reasonably practicable 
under the circumstances, and if i t  failed in this duty, and thereby proxi- 
mately caused the injury to plaintiff, i t  is liable, if the plaintiff was not 
negligent; or, although the plaintiff may also have been negligent, if the 
defendant's negligence was the real and prox?mate cause of the injury, 

and not that of the plaintiff. 
(555) I n  attempting, therefore, to define contributory negligence, with 

special reference to the facts of this case, the court stopped short 
of a full definition and, indeed, virtually directed a verdict against the 
plaintiff upon the third issue-if the jury should find the single fact that 
by the exercise of ordinary care he could have discovered that the rear 
end of the car was provided for passengers, and not the front, and for 
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his own comfort and convenience he took a seat i n  the front  compart- 
ment. This confined the issue to limits which were too narrow, and 
necessarily prejudiced the plaintiff. Fo r  this error a new tr ial  is 
ordered. The instruction was not only inherently defective in  the re- 
spect indicated, but the court refused to  give instructions requested by 
the  plaintiff's counsel, which, if given, would have cured the defect and 
presented the case correctly to the jury. 

New trial. 

Cited: Suttle v .  R. R., 150 N. C., 671. 

CLAUDE BRADLEY v. SOUTH A4ND WESTERN RAILWAY 
COMPANY ET AL. 

(Filed 14 May, 1907.) 

1. Railroads-Employer and Employee-Safe Place to Work-Negligence- 
Ru le  of the Prudent Man. 

An employer of labor, in the exercise of reasonable care under the rule 
of the prudent man, in regard to the kind and character of the work, shall 
provide for his employees a safe and suitable place in which the work is 
to be done. I t  was error in the court below to sustain a demurrer to the 
complaint alleging that defendant was constructing a railroad, and a t  
the time of the injury required the plaintiff to drive a wagon over certain 
team roads on its right of way, made for the use of its teams in its con- 
struction work, used almost constantly for that purpose for several weeks 
in a dangerous condition for the drivers required to use it. 

2. Same-Issues. 
In an action for the recovery of damages on account of alleged negli- 

gence of defendant in leaving a stump in a temporary roadway, used for 
several weeks by its teams in construction work of a railroad, upon which 
the plaintiff, in the course of his employment, was required to drive a 
team, the controlling questions are upon an inquiry of a breach of duty of 
defendant in respect to the proper condition of the roadway. Was the 
plaintiff's injury caused thereby? and Was it such as the defendant knew 
or might reasonably have foreseen and expected to occur? 

AD~ION,  heard on demurrer to complaint, before Guion, J., at  (556) 
Janua ry  Term, 1907, of M c D o w ~ r , ~ .  There was judgment sus- 
taining the demurrer, and the plaintiff excepted and appealed. 

J. W .  Pless for plaintiff. 
P. J.  Sinclair and Hudgins, Watson & Johnston for defendants. 
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HOKE. J. The allegations of the complaint tend to show that defend- - 
ant companies, engaged in constructing a railroad in  McDowell County, 
established a camp on their right of way for the comfort and convenience 
of their employees engaged in the work and for the care and placing of 
their teams; and plaintiff, a driver of one of these teams, while engaged 
in this work and when driving his team along a roadway established and 
provided by defendants for entrance to and exit from their camps, was 
injured by reason of defendants' negligence in not providing a safe road- 
way at the place indicated. The specific charge of negligence, as stated 
in  the complaint, is as follows: 

- 

"5 .  That on said date the defendants. through their agents and vice- - - 
principals, required the plaintiff to drive a four-horse team over certain 
roads on its right of way, which roads were made by defendants for the 
use of its wagons and teams in  connection with the construction work, 
and the road-upon which plaintiff was injured was a road made for 

entrance and exit to and from one of its camps, and was built to 
( 5 6 7 )  be and was largely used by plaintiff and other servants of de- 

fendants and had been almost constantly used by them for some 
weeks at  the time of said injury; but notwithstanding the said road was 
built to be and was almost constantly used, the defendants negligently 
and carelessly left the same, and i t  was at  the time of said injury, in  a 
dangerous and unsafe condition for the drivers of teams who were 
required to use the same while driving in  the manner in which plaintiff 
and all other drivers of teams constantly drove, the said negligent con- 
dition and danger in said roadway being that defendants negligently and 
carelessly left a large stump in the center of said road, which stump was 
of such height that i t  came within two or three inches of the running 
gear or brake-beam on the wagons in use by defendants' servants who 
were required to drive said wagons over said road, and at times, when 
the road was soft, the said stump would touch the brake-beam of wagons 
such as the plaintiff was using and other wagons used by said defend- 
ants, i t  being fully known to defendant companies that the usual and 
ordinary custom for all its drivers using said road was to ride sitting on 
the frame or running gears of its wagons, with their feet hanging down. 

''6. That on said date the plaintiff was driving a four-horse team for 
defendants on said road at  their camp, as his duties required, when by 
reaeon of negligence and carelessness of the defendants in failing to 
provide a safe place in which for him to work, and without any fault on 
his part, the plaintiff was injured as follows: Plaintiff was sitting on 
the frame of his wagon in the usual way for driving such teams, with 
his feet hanging down in the usual and only practicable way, when one 
of the teams he was driving became frightened, very difficult to man- 
age, and required all the attention of plaintiff just before and at the 
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time the wagon reached the stump above described, and plaintiff (558) 
thereby failing to observe the stump, had his leg caught between 
the stump and the brake-beam on his wagon,. breaking his leg in two 
places, crushing and mangling his leg, from which injuries plaintiff suf- 
fered great and excruciating pain and anguish. The leg has been short- 
ened and crooked, is weakened, and plaintiff is permanently injured and 
disfigured, and was caused loss of time and the expenditure of money, all 
to his great damage." 

The demurrrer admits these allegations to be true, each and a11 of 
them; and in this view the Court is of opinion that a case is presented 
which should be submitted to a jury under a proper charge. 

I t  is established with us that an employer of labor, in  the exercise of 
reasonable care and having regard to the kind and character of the work, 
shall provide for his employees a safe and suitable place in which the 
work is to be done. Where the employees are engaged in the operation 
of mills and other plants having machinery more or less complicated and 
usually driven by mechanical power, in such case an arbitrary standard 
of duty has been fixed, and the employer is required to provide methods, 
placing, implements and appliances such as are known, approved, and 
in general use. Hicks v. Manufacturing Co., 138 N. C., 319 ; Horne v. 
Power Co., 141 N. C., 50; Pearington v. Tobacco Co., 141 N. C., 80. 

Where, however, as in this case, these conditions do not exist, and no 
arbitrary standard is established, then, in  case two men of fa i r  minds 
could come to different conclusions, the question of negligence should be 
referred to the jury to be determined by the standard of a prudent man 
acting under like conditions and circumstances. And in  making this 
decision, the character of the work, its placing, the usual and 
ordinary methods, with any directions given as to these methods, (559) 
should all be taken into consideration. I t  would not be reason- 
able, as suggested in  behalf of the  lai in tiff, to hold defendants to the 
duty of making their roads as smooth and free from obstructions as a 
street or public highway is required to be kept. These construction com- 
panies are frequently compelled to clear an entirely new way through 
woods and undergrowth for considerable distances and over rough sec- 
tions of country, and i t  would be impracticable and unreasonable to hold 
them to any such requirements as this. We are of opinion, however, that 
if there is evidence tending to support the allegations as made, the issue 
should be submitted to the jury whether, having regard to the character 
of the work, the placing of the road, the frequency of its use by  lai in tiff 
in of his work, its condition, etc., the d~fendants had con- 
structed such a road for the use of their hands as should he required of 
a prudent man engaged in such work and charged with a like duty. And 
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if there was such a breach of duty i n  this respect, was plaintiff's in jury  
caused thereby, and was i t  one that  defendants might reasonably have 
foreseen and expected to occur? 

The demurrer will be overruled and defendants required to answer. 
Reversed. 

Cited: Phillips v. Iron Works, 146 N.  C., 216; Walker v. Manufac- 
turing Co., 157 N. C., 135. 

( 5 6 0 )  
LAND AND LUMBER COMPANY v. D. C. COFFEY. 

I (Filed 14 May, 1907.) 

1. Grants-Vacant Lands-Notice-Alias Notice-Practice. 
The purpose of Revisal, see. 1709, is to bring the claimant into court to 

show cause, if any he has, why his entry upon "vacant and unappropriated 
lands" should not be vacated. Upon an insufficient notice given there- 
under it is proper for the court to order the issuance of alias notice. 

2. Same-Evidence-Prior Grant-Action Dismissed. 
When it is shown by uncontradicted evidence that the lands claimed by 

the claimant had, prior thereto, been granted to the grantor of the 
protestant, under Revisal, see. 1709, it is not error in the court below to 
refuse to dismiss the action on motion, under the Hinsdale Act, or to 
charge the jury to answer in favor of the protestant if they believed the 
evidence, the right of entry being on "vacant and unappropriated lands" ; 
and it is not required that the protestant make out a perfect chain of 
title, with no link unbroken, as in an action of ejectment. 

ACTION tried before Bryan, J., and a jury, a t  November Term, 1906, 
of CALDWELL. 

From a judgment for plaintiff, defendant appealed. 

W. C. Newland and Jones & Whisnant for plaintiff. 
Lawrence Wakefield for defendant. 

BROWN, J. On 11 August, 1904, D. C. Coffey filed an  entry in the 
entry taker's office of Caldwell County, describing and entering certain 
lands. On 6 September following, the Caldwell Land and Lumber Com- 
pany filed its protest according to the statute, Revisal, sec. 1709. The 
entry and protest being certified to the Superior Court, the clerk dock- 
eted the same for tr ial  under the above title, and issued notice to the 
claimant Coffey to show cause a t  the ensuing November term why his 
entry should not be declared inoperative and void. At  that  term the 
respondent entered a special appearance and moved to dismiss the pro- 
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ceeding because no proper notice had issued. His  motion was re- (561) 
fused, and by order of the court an alias notice in  due form was 
issued and served. To the refusal of the court to dismiss the proceeding, 
the claimant excepted. We find no error in this action of the court. 
The former notice having been declared insufficient, i t  was the duty of 
the court, upon motion, to direct an alias to issue. The purpose of the 
statute is to bring the claimant into court to show cause, if he has any, 
why his entry should not be vacated. Because the notice is insufficient 
is no reason the proceedings should be dismissed. As in the case of a 
summons which has not been properly served, the court will direct an 
alias to issue. Battle v. Baird, 118 N.  C., 861. 

His  Honor submitted the following issue, to which there is no excep- 
tion: "Is the land embraced in Coffey's entry, or any part thereof, 
covered by the grants to G. N. Folk, under whom protestant claims? If  
so, what part of said entry? Answer : Yes ; all of it." 

At  the conclusion of the evidence, the claimant, who offered no evi- 
dence, moved to dismiss the ~~oceedings,  under the Hinsdale Act. His  
Honor overruled the motion, and charged the jury that if they believed 
the evidence they should answer the issue "Yes." We find no error in  
giving such instruction. 

The three grants to George N. Folk, under whom the protestant 
claims, according to the survej.or, Kirby, who was the only witness 

' 

examined, cover the land entered by claimant. The surveyor's testimony 
will not admit of any other construction. That being so, his Honor's 
charge was correct. I t  being shown that the State had already granted 
this land to George N. Folk, under whom protestant claims, i t  was not 
open to entry. I n  the terms of the statute, only '(vacant and unappro- 
priated" lands are the subject of entry. The title having been granted 
to Folk, under whom the protestant discloses a bona fide claim of 
title, the claimant cannot be heard in his endeavor to "pick flaws" ( 5 6 8 )  
in every point of the chain of title which connects the protestants 
with Folk. This proceeding is not an action of ejectment with the labor- 
ing oar on the protestant to make out a perfect chain of title with no 
link unbroken. 

No error. 

Cited: Gaia v. Downing, 161 X. C., 598; Walker v. Parker, 169 
N. C., 154. 
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In RE J. P. PROPST, GKARDIAX. 

(Filed 14 May, 1907.) 

1. Courts-Jurisdiction-Final Judgment-Guardian and Ward-Land-Order 
of Sale. 

The court has jurisdiction until the final disposition of the cause to 
make or set aside orders, and to do all things coming within the scope of 
the pleadings necessary to protect the interests of the parties. I t  is 
proper for the court, before intervening rights have accrued, upon affi- 
davit of one who has been adjudged an idiot in proceedings before the 
clerk, and guardian appointed, to grant a temporary restraining order, 
with notice to show cause, and a t  the hearing thereof to continue the 
order to the final hearing, when it appears that the guardian has sold. the 
interest in lands of his ward and made title thereto, without havinq 
received the purchase price, contrary to the provisions of the order of 
sale. 

2. Guardian and Ward-Sale of Land-Evidence-Duty of Clerk-Procedure. 
Under Revisal, sec. 1798, the clerk should require satisfactory proof of 

the necessity to sell land of the ward, in addition to the verified petition 
thereto of the guardian. 

MOTION to enjoin the sale of the ward's land by the guardian, heard 
by Guion, J., a t  March Term, 1907, of BURKE. 

Mrs. Laura  Carswell was adjudged by the clerk of the Superior Court, 
i n  a proceeding instituted before him, to be an  idiot, unable to attend to 
her affairs. The petitioner J. P. Propst was appointed her guard- 

ian. 

(563) I n  a few days after his appointment he filed his petition in the 
Superior Court, setting forth tha t  his ward was the owner of an  

undivided one-fifth interest in a tract of land covered by a dower; that  
she had no other property, and derived no income from said land; that  
her cotenants had offered to sell their interest i n  the land for some $800 
for  each share;  tha t  a sale of the interest of his ward would promote 
her interest, and that  Mrs. Gertrude Propst, who is the wife of peti- 
tioner and daughter of his ward, had offered $1,050 for  said interest, 
which sum was a full and fa i r  price therefor. The  petition was in due 
form and, upon the facts set forth, a sale of the land was proper. The 
clerk, finding the facts to be true, made an  order on 18 February, 1907, 
directing a sale to Mrs. Gertrude Propst for  the said sum of $1,050. 
This order was approved by the judge presiding in  the Fourteenth Judi-  
cial District. On the same day the guardian reported to the court that  
he had made sale of the land to Mrs. Gertrude Propst  for the said sum 
of $1,050, and that  the same was a fa i r  price, etc. On  the same day the 
clerk made an  order confirming said sale, the order of confirmation, con- 



I N  T H E  SUPREME COURT. [I44 

eluding as follows : "And the said guardian is hereby directed and au- 
thorized to execute a deed therefor, upon payment of the purchase 
money." This order was also approved by the judge. 

On 6 March, 1907, Mrs. Laura Carswell filed an affidavit in  the cause, 
setting forth that she is a widow with two children; that for the past 
sixteen years, since the death of her husband, she has managed her own 
affairs; that about the last of January, 1907, she joined with her 
brothers and sisters in  the sale of the land to the State Hospital. That 
afterwards, to wit, 2 February, 1907, a notice was served on her a t  about 
11 o'clock to appear a t  12 o'clock, on the same day, at Morganton, for 
some purpose she did not understand; that she was in  the coun- 
try, and did not and could not attend; that she is informed that (564) 
some proceeding was had in  which she was adjudged to be an 
idiot, and that petitioner had been appointed her guardian; that she has 
been informed that her said guardian, on or about 25 February, 1907, 
sold her interest in  her father's estate, which she had, prior to his ap- 
pointment, sold and conveyed to the State Hospital. She asked that the 
sale be set aside and that her guardian be removed. 

His  IIonor, Judge Guion, who had approved the orders in  the cause, 
upon this affidavit made an order reciting the facts set out, and further 
reciting that no money had been paid by Mrs. Propst for the land, di- 
recting the guardian to show cause, before him, at  Morganton on 21 
March, 1901, why the sale should not be set aside. That pending the 
hearing of the motion, the said guardian and purchaser be enjoined 
from interfering with or disposiiig of the lands, etc. Upon the return 
day the guardian and Mrs. Gertrude Propst appeared and moved the 
court to dismiss the motion, etc., for that:  

1. The court had no jurisdiction to set aside the sale and the deed 
made pursuant thereto, etc. 

2. That no motion could be made in  the cause because no cause was 
then pendiirg; that a final decree had been made therein, etc. 

3. That Laura Carswell, having been declared a lunatic and having a 
guardian, cannot make any motion or inaintaiil any action in the prem- 
ises. 

4. That i t  appears upon the face of the affidavit that Laura Carawell 
had conveyed her interest in  the land to the State I-Iospital and has 110 
interest therein. 

5. For a misjoinder of motions, the removal of her guardian, and set- 
ting aside the sale, etc. 

Respondents filed an answer to thc motion, setting forth a t  (565) 
length the status of Mrs. Carswell and her property. That she 
had executed a deed to the State Hospital for her interest in  the land 
for some $300 less than the amount for which i t  was sold by the guard- 
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ian ;  that she was not competent to make the sale or execute the deed; 
that the proceeding to have a guardian appointed for her was instituted 
by her two children, for the purpose of protecting her interest and hav- 
ing her estate preserved; that she was dependent upon her family and 
friends for support, etc. I t  is not stated that any money had been paid 
by Mrs. Propst for the land. His Honor, upon hearing the affidavit, 
made an order continuing the injunction to the hearing of the motion, 
.from which Mrs. Propst appealed to this Court, assigning as error the 
refusal of his Honor to dismiss the motion, upon each and every one of 
the grounds assigned, etc. 

John M .  Mull for plaintif. 
No counsel for defendant. 

CONNOR, J., after stating the case: While we are of the opinion tha t  
his Honor properly refused to dismiss the motion of Mrs. Carswell and 
continued the restraining order, we do not intend to suggest that either 
the guardian or Mrs. Propst have been prompted in the action by any 
purpose to take any unfair advantage of Mrs. Carswell or deprive her 
of her property. We think that his Honor had jurisdiction to make the 
order and either to hear himself, or direct the clerk to hear, the evi- 
dence upon the motion made by Mrs. Carswell and make such orders as 
were proper. I t  is evident that, in  the opinion of the children of Mrs. 
Carswell, she was not competent to dispose of her interest, in  the land 
and take charge of the proceeds. The record of the proceeding before 

the clerk to have her adjudged an idiot and have e q a r d i n n  ap- 
(566) pointed is not before us. I t  does not appear that she was brought 

before the clerk, or the jury, in person. 
While i t  is not so required by the statute (Rev., see. 1890), and in  

many cases would be inconvenient or impracticable to do so, where there 
is no such reason it would be prudent to have the person whose status 
and rights are to be so vitally affected personally before the court, or, a t  
least, to give such notice as will give information of the proposed action 
in  ample time to be present. I f  the fact be as set out in  the affidavit, 
such notice was not given nor such time allowed. This is all the more 
important in  view ofvthe fact that the verdict of the jury and proceed- 
ings thereunder are conclusive until set aside in some proceeding insti- 
tuted for that purpose. So frequently persons falling within the class 
called idiots are so nearly on the shadowy border line that nothing but 
personal examination will enable the jury or court to pass intelligently 
11pon their capacity to attend to their business. Arrington v. Short, 10 
N. C., 71; Sp?.inEle v. Welkborn, 140 N.  C., 163 (p. 180). 

The court having acquired jurisdiction until a final disposition of the 
cause and direction of the disposition of the fund, i t  is competent to 
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make or set aside orders and do all things, coming within the scope of 
the pleadings, necessary to protect the interests of the parties. I n  the 
decree herein the guardian was directed to make title upon the payment 
of the purchase money. I t  seems that he has made title without having 
collected the purchase money. The attention of the court being called 
to this unauthorized action, i t  is its manifest duty, before any inter- 
vening rights have accrued, to arrest further action until the rights of 
the ward were protected. It is sometimes difficult to define a decree 
which deprives the court of taking further action and compels the par- 
ties to resort to a new action. I n  Council v.  Rivers, 65 N .  C., 54, 
Pearson, C. J., citing Nason v. Miles, 63 N.  C., 564, and other (Sf??) 
cases, says: "These cases assert the power of the court of equity, 
upon petition for the sale of lands for the benefit of infants, to compel 
the purchaser by orders made i n  the cause, to perform specifically his 
contract." Lord v. Bead ,  79 N. C., 5;  Hoff v. Craftom, 79 N .  C., 592; 
Muwill v. iVurrill, 84 N. C., 182; Settle v.  Settle, 141 N .  C., 553. Cer- 
tainly it was proper to stay further encumbrance of the title until the 
purchase money was paid. I t  may be that upon the final hearing it will 
appear that the rights of the ward have been fully protected; if so, such 
orders may be made in  the premises as are proper. The order of his 
Honor simply holds the matter in statu quo until the final hearing, and 
in  that respect we think it was wisely and properly made. 

I t  is manifest that no inquiry can be made in  this proceeding regard- 
ing the validity of any deed made by Mrs. Carswell prior to the appoint- 
ment of petitioner as guardian. We note that no affidavits are filed by 
disinterested persons regarding the necessity for the sale of the land. 
This is unusual. The statute (Rev., see. 1798) contemplates that, in 
addition to the verified petition of the guardian, the clerk shall require 
other satisfactory proof of the truth of the matter alleged. The judge, 
exercising the functions of a chancellor, where sales of this character 
were made pursuant to proceedings in courts of equity, always referred 
the petition to the clerk and master, who took evidence and reported his 
conclusions to the court. I t  is usual, since these large and important 
equitable functions are conferred upon the clerk, to accompany the 
petition with affidavits showing the necessity for the sale. The prac- 
tice is to be commended, and should not, without good cause, be de- 
parted from. We note also that the petition was verified on 16 Feb- 
ruary, the order made on the 18th, and the report of sale and 
order of confirmation made on the same day, indicating a degree (568) 
of haste not consistent with that investigation and consideration 
usual and proper to be had in such ~roceedings. The sale is made pri- 
vately to the wife of the petitioner, without any proof that the price is 
full and fair, other than the statement of the guardian of the ward and 
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husband of the purchaser. I t  may be that the rights of the ward have 
been' protected, but the safety of titles and prevention of future attacks 
would have been secured by more circumspection. The records of our 
courts admonish us that much litigation, frequently involving property 
interests and character of men after death of the actors, comes from a 
disregard of rules of procedure based upon experience. 

I n  the present condition of the record we forbear making any observa- 
tions upon the merits of the case. His Honor correctly refused to dis- 
miss the motion. While it is true that one for whom a guardian is ap- 
pointed must be represented, in  all judicial proceedings, by the guard- 
ian, it is entirely proper, either in his own person or through any friend, 
for him to call attention to any matter then pending and under the con- 
trol of the court, to the end that it may be investigated and his rights 
protected. The judgment of his Honor must be affirmed, to the end that 
other and further proceedings may be had in the cause. 

Affirmed. 

E. G. GOFORTH v. SOUTHERX RAILWAY COMPAXT. 

(Filed 14 May, 1907.) 

Railroads-Crossings-Neighborhood Roads-Negligence-Damages. 

Under Revisal, secs. 2567 (5) and 2569, and independently as of com- 
mon right, it was error in the court below to sustain a motion as of non- 
suit, under the statute, on competent evidence from which the jury could 
have found that, if defendant's crossing over a neighborhood road had 
not been negligently left in a dangerous condition, plaintiff would not 
have been injured by the slipping and falling thereon of the mule upon 
which he was riding. 

ACTION tried before Guion, J., and a jury at January Term, 1907, 
of MCDOWELL. From a judgment for the defendant, plaintiff appealed. 

J .  W.  Pless and Hudgins, Watson & Johnston for plaintif. 
8. J .  Ervin for defendant. 

CLARK, C. J .  The plaintiff was thrown and injured by his mule slip- 
ping and falling while plaintiff was driving him across the defendant's 
track at  Gardner's Crossing, a flag station on defendant's road. The 
defendant had always kept up this crossing from the time the road was 
built by having planks nailed down between the rails and a plank on 
the outside of each rail. But a few weeks before this injury the defend- 
ant, in working its track, had torn up these planks and had not put them 
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back. There was evidence from which the jury could have found that 
if the crossing had been restored to its former condition the slipping of 
the mule would not have happened, and that the plaintiff would not 
have been thrown and injured but for the dangerous condition in  which 
the crossing was left after this working of the defendant's road, by 
reason of the fresh dirt thrown up and the absence of planks. 
This being a nonsuit, the evidence must be taken in the most (570) 
favorable light for the plaintiff. 

The road the plaintiff was traveling was not a public highway, but a 
neighborhood road, traveled by the people of that neighborhood as a 
mill and church road, and had been so used for "~robablv one hundred 
years." I t  was also used by them in going to Marion, the county-seat, 
and connected two public roads which were three miles apart. The 
crossing was, as has been said, a flag station. The chief contention of 
the defkndant is that this was not &ublic road. and hence i t  was not 
the duty of the railroad company to kekp the crbssing in  a safe condi- 
tion. Revisal, see. 2567 (5),  requires railroads to keep the crossing of 
"any street, highway, plank road, and turnpike", in such condition '(as 
not unnecessarily to impair its usefulness." Section 2569 requires rail- 
roads in  crossinn "established roads or wavs" to so construct its works " 
as ('not to impede the passage or transportation of persons or property 
along the same." 

I n  Roper v. R. R., 126 N .  C., 563, i t  is held that railroad companies 
must maintain crossings "as safe and convenient to the public as they 
would have been had the railroad not been built.'' I t  is true that in  that 
case the crossing was over a public highway. But Revisal, see. 2567 
(5),  does not restrict the defendant's duty to crossings of "public high- 
ways," but uses the broader and generic term "highways," which might 
include any road used by the public as a mill and church road and in  : 

going to town, as was this road. Revisal, see. 2659, is still more ex- 
plicit by placing on the railroad company the duty of not impeding the 
passage of persons and property by the construction of the road over 
"established roads or waysn-that is, as we understand it, recognized 
and customarily used roads and ways, less than highways. Indeed, we 
think this would be so, as of common right, independent of any 
statute, under the maxim sic utere tuo ut alienum non Zcedas. (571) 
The General Assembly, in conferring the right of eminent domain 
upon railroad companies, does not give them the right to interfere with 
the free passage of the people along their neighborhood roads. It does 
not authorize the railroads to block them up or make them unsafe. The 
right of condemnation does not include the taking away of such neigh- 
borhood facilities as the people may be able to have in going to worship 
God, to grind their bread, or visit their county town, when the sparse- 
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ness of population, or the condition of the county treasury, or economy 
of its officials has prevented their having roads of the dignity of public 
highways. We are confirmed in  this view by the fact that Revisal, sec. 
3753, makes i t  an indictable offense for any railroad to "fail to make 
and keep in constant repair crossings to any plantation road thereupon." 
Certainly, then, a mill and church road must be within the terms "high- 
ways, established roads and ways." 

I t  is just that the crossings necessitated by the construction and opera- 
tion of a railroad should be kept in  a safe condition by it. The power 
of the Legislature to impose upon the railroad company the duty of 
making and keeping in repair all crossings is unquestionable. I n  Massa- 
chusetts, Connecticut, and to some extent in  other States, railroads are 
now required by statute to change their grades so as to pass under 
or over all crossings and to make the change entirely at  their own ex- 
pense. These statutes have been held constitutional both by the courts 
of their own State (see oases cited, Cooper v. R. R., 140 N. C., 229) 
and in the Federal Supreme court. R. R. v. Bristol, 151 U. S., 556; 
R. R. v. Kentucky, 161 U. S., 696; R. R. v. Defiance, 167 U. S., 99; 
Wheeler v. R. R., 178 U. S., 324; R. R. v. McKeon, 189 U.  S., 509. 

Indeed, the crossing being upon the defendant's right of way, 
(572) neither the plaintiff nor any one else could enter there to keep it 

in  condition. That might have been unsafe for passing trains. 
Only the defendant could be expected or permitted to work on the cross- 
ing. The defendant itself had recognized that i t  was its duty to keep 
this crossing in  repair, and had done so till but a few weeks before this, 
when the company had torn i t  up in repairing its own road and had 
failed to again put the crossing in its former state. Whether this new 
condition was negligence, and was the proximate cause of the injury, and 
whether the plaintiff's negligence contributed to the injury or whether 
the injury was purely accidental, without fault of any one, are matters 
which should have been submitted to the jury. The burden of proving 
contributory negligence is upon the defendant, who has pleaded it i n  
his answer. Revisal, see. 483. The nonsuit is set aside and 

Reversed. 

Cited: Hermdon v. R. R., 161 N. C., 660; Tate v. R. R., 168 N. C., 
526, 529; Penninger 1 ~ .  R. R., 170 N. C., 476. 
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H. J. OVERCASH v. CHARLOTTE ELECTRIC RAILWAY, LIGHT AND 
POWER COMPANY. 

(Filed 14 May, 1907.) 

1. Street Railways-Evidence-Negligence. 
In an action for damages arising from the alleged negligence of the 

defendant in the derailment of its street car, causing injury to the plain- 
tiff, evidence that other cars had run 08 at the same place is incompetent 
when it is not shown that the condition at or near the time it was alleged 
other cars ran off was the same as at  the time the plaintiff was injured, 
and that the accident was "the most usual" result of the existing condi- 
tions. 

I 2. Same - Duty of Railway Company - Track- Negligence - Prima Facie 
Ca~e-Burden of Proof. 

It  was the duty of the defendant railway company to keep its track 
properly constructed and in proper condition, also its car and motive 
power, and to have it operated by competent persons in a proper manner. 
When a derailment is shown, a p r i m a  facie case is made out, and the 
burden is upon the defendant to show that the injury was occasioned by 
an accident. 

3. Same-Contributory Negiigence-lssues-Prayers for Instruction. 
When the questions of negligence and contributory negligence arise in 

an action for the recovery of damages, an issue as to each should be sub- 
mitted, and the prayers for special instruction should be appropriately 
addressed to each, so as to avoid confusion. 

(The doctrines of "burden of proof," "burden of the issue," and "prima facie 
case" discussed and distinguished.) 

ACTION, tried before W. R. Allen, J., and a jury, a t  January (573) 
Term, 1907, of MECXLENBURG.. 

The plaintiff sues for the recovery of damages alleged to have been 
sustained by reason of a derailment of defendant's car while a passenger 
thereon. He alleges that the .derailment was caused by defendant's neg- 
ligence, i n  that the car was overloaded with passengers, was running at  
an unlawful rate of speed, the track, the car, and its appliances were in 
defective condition, and that i t  was negligently operated; that one o r  
more of these several conditions were the proximate cause of his injury. 
The defendant admitted that the car was derailed, but denied that i t  
was guilty of negligence in any of the several respects set forth, or in  
any other respect. I t  also alleged that plaintiff was guilty of negligence 
and that such negligence was the proximate cause of the injury sus- 
tained by him. The finding of the jury upon the issue directed to de- 
fendant's negligence renders it unnecessary to set out the portions of the 
evidence, or the instructions, relating exclusively to plaintiff's alleged 
negligence. Plaintiff testified in regard. to the time, place, etc., of his 
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entry upon the car and the reason why he rode upon the platform. He  
also described the place, manner of the derailment, and of his in- 

(574) jury. There was testimony tehding to show that, at the time of 
the derailment, the car was running at a speed in  excess of that 

prescribed by the city ordinance. There was also testimony in  regard 
to the construction. condition. etc.. of the track. , , 

There was no direct evidence of any defect in the construction or con- 
dition of the car or its appliances, or the mode of operation, other than 
the rate of speed. The defendant introduced several of its employees- 
track foreman, master mechanic, conductor, etc.-who testified in  regard 
to the condition of the track, car appliances, and mode of operation; i t  
also introduced mssengers on the c& and others who witnessed the de- 

u 

railment, etc. I n  view of the exceptions in the record, i t  is not necessary 
to set out the testimony, except where applicable to the specific excep- 
tion under discussion. The jury answered the first issue "No," render- 
ing i t  unnecessary to pass upon the others. Prom a judgment upon the 
verdict, plaintiff, duly excepting, appealed. 

iVfaxwel1 & Keerans for plaintiff. 
Burwell & Cansler for defendant. 

CONNOR, J., after stating the case: The first five exceptions are di- 
rected to the exclusion of testimony offered to show that other cars, at 
other times, ran off the track at  the same place. The plaintiff alleged 
that there was a "dip," or depression, in the track a t  the place of the 
derailment. The witness Coleman was asked whether he had ever seen 
other cars run off a t  the same place, running at  about the same rate of 
speed. I n  answer to questions-asked by t h e  court, he said that he did 
not know how long the depression had been there, or whether it was 
there when other cars ran off. Several other witnesses were asked the 
same question. His  Honor excluded the testimony. I t  is undoubtedly 

true, as contended by plaintiff's counsel, that, within certain limi- 
( 5 7 5 )  tations, this class of testimony is competent to show both the con- 

dition of the track and knowledge of defendant. The general 
principle controlling its competency is well settled; the difficulty in 
applying it arises from the varied forms in  which it is presented. The 
question to be decided, when this class of testimony is offered, is whether 
it is relevant-that is, whether i t  reasonably tends to prove the fact in 
issue, is so related to i t  as to form a reasonably safe-basis for a con- 
clusion in regard to the fact in  issue. 

We had occasion, recently, in Johnson v. R. R., 140 N. C., 581, to 
consider the principle and the authorities bearing upon it. The diffi- 
culty with which the plaintiff ' i s  confronted is the absence of like or 
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similar conditions existing on the occasions upon which he sought to 
show that other cars ran off and those at the time when the plaintiff was 
injured. I t  is suggested that the same car ran off the track on the two 
occasions. The witnesses say that they do not know whether at  such 
times there was any depression in  the track. Without repeating what 
we have said, in Johnson 's  case, sup ra ,  we think that his Honor's ruling 
was in  accordance with that decision and the authorities cited. The 
testimony offered was calculated to introduce collateral matter not so 
related to the fact in issue as to aid the jury in passing upon it. The 
vital question here was whether the condition of the track, at the time 
of the derailment, was defective. This was a matter of observation. I f  
i t  had been shown that the condition at or near the time i t  was alleged 
other cars ran off was the same as at  the time the plaintiff was injured, 
and that the cars and appliances and the mode of operation on both 
occasions were approximately of the same character and in  the same 
condition, the proposed testimony would have been competent, because 
common experience teaches that similar conditions usually pro- 
duce similar results. I t  is not necessary to show that they always ( 5 7 6 )  
do, but for practical purposes i t  is sufficient that they "most 
usually do." 8. v. Bralztly, 84 N. C., 766. I t  seems, however, that plain- 
tiff, by another witness, was permitted to show that other cars ran off 
the track at  the place of the derailment. 

Plaintiff requested the court to instruct the jury: "That if they find 
as a fact, from the evidence, that the plaintiff got aboard defendant's car 
and paid his transportation therefor, then he was a passenger on same; 
and if they further find as a fact, from the evidence, that the said car 
on which he was riding ran off the track and plaintiff was injured 
thereby, as alleged in the complaint, and that said derailment was the 
proximate cause of the injury, then the law presumes that the defend- 
ant was negligent in allowing said car to become derailed, and the bur- 
den is upon i t  to satisfy the jury that said' derailment was not caused 
by its negligence; and unless i t  has so satisfied the jury they should 
answer the first issue 'Yes.' " His Honor declined to give the instruc- 
tion. Plaintiff excepted. The defendant requested the following in- 
struction: "That while proof or admission of the derailment of the car 
raised what the law terms a presumption that such derailment was the 
result of the defendant's negligence, and casts upon i t  the burden of dis- 
proving negligence, yet the court charges you that, notwithstanding the 
fact that the car was derailed, if you shall find by the greater weight of 
the evidence that the track at the place of derailment was in good con- 
dition, the car properly equipped and in good repair, and being care- 
fully run at  a proper rate of speed, then the court instructs you that 
the defendant was not guilty of negligence, and you will answer the first 
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issue 'No.'" His Honor gave all of this prayer except the following 
words, to wit: "and casts upon i t  the burden of disproving negli- 

(577) gence, yet the court charges you that, notwithstanding the fact 
that the car was derailed." 

I n  his general charge to the jury, his Honor, among other things, 
said: "If you believe the evidence in  this case, that there was a derail- 
ment of the defendant's car at  the time of the injury complained of, and 
if there was a derailment, there would arise from this fact alone a pre- 
sumption of negligence upon the part of the defendant, and this pre- 
sumption of negligence, if not rebutted, is evidence of negligence for 
consideration of the jury, and if i t  satisfies you that the defendant was 
negligent and that this negligence was the real and proximate cause of 
the injury, then i t  would be the duty of the jury to answer the first issue 
'Yes.' This presumption of negligence may be rebutted by showing that 
the track of the defendant company was in a reasonably safe condition; 
that the car was equipped in a reasonably safe manner, and that it was 
being operated in  a reasonably prudent way; and, if rebutted, then the 
presumption of negligence arising from the derailment is no longer evi- 
dence of negligence." 

There is no substantial difference between counsel as to where the bur- 
den of proof lies when it is shown, or admitted, that a railroad train has 
been derailed, and that the same rule applies when the action is against 
a street surface railway company. This Court has uniformly held, and 
in  that respect i t  is in harmony with other courts and approved text- 
writers, that a derailment of a railway train raises a presumption or 
makes a prima facie case of negligence-that is, a presumption that 
there is a defective construction or condition of the car, or the track, or 
the mode of operation. Xarcorn v. R. R., 126 N. C., 200; Wright v. 
R. R., 127 N. C., 229; Stewart v. R. R., 137 N. C., 687; s. c., 141 N. C., 
266; Hayrtes v. R. R., 143 N. C., 154. This may be regarded as settled. 

Did his Honor so instruct the jury? I n  the defendant's prayer, 
(578) which was given, he expressly told the jury that proof or admis- 

sion of the derailment of the car raises what the lam terms a pre- 
sumption that such derailment was the result of defendant's negligence. 
I t  is true that he omitted the words "and casts the burden of disproving 
negligence," etc., but we do not perceive how this affected the force of 
the affirmative declaration just made, especially in view of the instruc- 
tion given in  the charge. His Honor in the general charge repeated 
that the fact of the derailment raised a presumption of negligence, and, 
('if not rebutted, is evidence of negligence," etc., with the further in- 
struction, that if they were satisfied that defendant was negligent, and 
that this negligence was the proximate cause of the injury, they would 
answer the first issue "Yes." He then instructed them in what manner 
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the defendant might rebut the presumption. I t  is possible that some 
confusion has arisen by not keeping clearly in  view the distinction be- 
tween the "burden of proof" and "burden of the issue." Meredith v. 
R. R., 137 N.  C., 478; Stewart v. Caypet Co., 138 N.  C., 60; Ross v. 
Cotton Mills, 140 N.  C., 115. I n  some cases the term res ipsa Zoquifur 
has been used as synonymous with prima facie case, as in  flllis v. R .  R., 
24 N. C., 138, wherein Judge Gaston says: "Where the plaintiff shows 
damage resulting from defendant's act, which act with the exertion of 
proper care does not ordinarily produce damage, he makes out a prima 
facie case of negligence." WrY'ght v. R. R., supva. I t  is sometimes 
spoken of as evidence raising a presumption. Womble v. Grocery Co., 
135 N.  C., 474; S. v. Barrett, 138 N.  C., 630. 

The principle underlying all of these exceptions is based upon general 
experience and observation, which teaches in  this class of cases that ordi- 
narily, when a railway track i's properly constructed and in  proper 
condition, the car and motive power in like condition, and oper- (579) 
ated by competent persons in a proper manner, i t  does not, with- 
out some disturbing agency, become derailed. I t  is the duty of the rail- 
way company to provide for these conditions. Therefore, when a de- 
railment occurs, the law, based upon experience, declares, in  the absence 
of any explanatory cause, that all of these conditions did not exist; that 
some one or more of them were absent, and that such absence is a breach 
of duty on the part of the defendant company. But the same experience 
teaches that human foresight and care have not been able as yet to re- 
move the affairs of men from the domain of what we call, for want of 
a more accurate term, unavoidable accident, which is defined to be ('an 
event from an unknown cause or an unusual and unexpected event from 
a known cause, chance, or casualty." As, if a railroad bed be in good 
order and the engine and cars be in good order, and the engineer and 
other attendants be skillful and careful, and yet a rail breaks, the train 
is crushed, and the employees and passengers are killed, that is an un- 
usual and unexpected event from a known cause-an accident. Reade, J., 
in Crutchfield v. R. R., 76 N. C., 320; Carter v. Lumber Co., 129 N. C., 
203; Raiford v. R .  R., 130 N.  C., 597. This risk, which excludes all 
ideas of negligence, every one must assume in  every relation in life; 
every contract is made, every right acquired, and every duty assumed 
with this law of life understood and discounted. I t  would be impossible 
to maintain and carry on the affairs of civilized life without a recog- 
nition of this truth. 

When a common carrier undertakes to carry passengers, the law im- 
poses upon i t  the duty of exercising the highest practicable degree of 
care, to provide safe modes of transportation and to keep them in good 
and safe condition. When an injury is sustained by a passenger by 
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(580) reason of collision, derailment, or other miscarriage of the car, 
the carrier is required to show, either from the testimony of 

the plaintiff and his witnesses or by the introduction of affirmative 
evidence, that i t  has discharged this duty. I n  the absence of either, the 
jury should find that the conditions producing the injury were caused 
by negligence of the carrier. When it has done so, the derailment or 
other condition is necessarilv attributed to an accident. Hence i t  is that 
the presumption or prima facie case established by proof or admission 
of the derailment is always open to be explained-to be rebutted-that 
is, that notwithstanding the presumption raised upon the fact of derail- 
ment, in truth there was no defect in the car, track or operation; that 
the derailment was the result of some independent cause, or what is 
called an accident; and, a t  this point, legal and moral liability ceases. 
Professor Thayer says: "Presumptions are aids to reasoning and argu- 
mentation, which assume the truth of cert'ain matters for the purpose of 
some given inquiry. They may be grounded on general experience or 
probability of any kind, or merely on policy and convenience. On what- 
ever basis they rest, they operate in  advance of argument or evidence, 
or irrespective of it, by taking something for granted; by assuming its 
existence. When the term is legitimately applied, i t  designates a rule 
or a proposition which still leaves open to further inquiry the matter 
thus assumed. The exact scope and operation of thesep4rna facie as- 
sumptions are to cast upon the party against whom they operate the 
duty of going forward in  argument or evidence on the particular point 
to which they relate." Treatise on Ev., p. 314. Greenleaf says: "They 
depend upon their own natural force and efficiency in  generating belief 
or conviction in the mind," etc. Greenleaf Ev., sec. 44. Elliott says 
that they impose upon the party against whom they are invoked the 

duty "to go forward with his proof." Stewart v. Carpet Co., 138 
(581) N. C., 60; Ross v. Cotton. iWills, 140 N. C., 116. They are more 

useful in the trial of causes to aid the court in  prescribing the 
manner of developing the several phases of a controversy than to the 
jury in reaching a correct conclusion. Their efficiency "in generating 
belief" in  any given case depends so much upon the facts in  the par- 
ticular case that the weight and effect to be given them by the jury 
should be explained with care by the court. By way of illustration: 
The possession of stolen property soon after the larceny raises a pre- 
sumption against the person in whose possession i t  is found. 

So many conditions are found to exist in  any given case affecting the 
strength or weakness of the presumption that i t  is found to be of little 
aid to the jury in reaching a verdict-the length of time elapsing after 
the larceny, the conduct, character, etc., of the person in whose posses- 
sion the stolen property is found, the kind of property, the place a t  
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which i t  is found, and the manner in which i t  is used or kept, and innu- 
merable other conditions occurring to the mind, which may and usually 
do exist. 

Again, when i t  is shown that A. killed B. with a deadly weapon, the 
presumption of malice arises. This is elementary. Yet i t  is mani- 
fest that in almost every case surrounding circumstances so modify, 
strengthen, or weaken the presumption that i t  is of little value in fixing 
the degree of guilt. Courtq frequently use language calculated to make 
the impression on the minds of jurors that, unless the defendant intro- 
duces evidence, they are compelled by reason of the presumption to find 
a verdict against him, although, from the plaintiff's evidence and the 
physical or other conditions surrounding the case, they believe the con- 
trary to be the truth. 

The purpose of all rules of evidence is to ascertain the truth, and to 
this end i t  is said they are based upon experience rather than 
logic. I t  is never intended that the jury shall, except when con- (588) 
trolled by an irrebuttable presumption, find a verdict contrary to 
the truth by invoking a presumption, when there is evidence from which 
the truth may be ascertained. 

I n  Coftin a. United States, I56  U.  S., 432 (459), Mr. Jzlstice Whi t e  
said that a presumption is ('an instrument of proof created by the law," 
and Greenleaf says it is "evidence, the benefit of which the party is en- 
titled to." Greenleaf Ev., see. 34. The subject is discussed at  length by 
Elliott and by Wigmore. All of the writers on the law of evidence con- 
cede that the subject is involved in  "much confusion." I n  Cofin's case, 
supra, Mr.  Justice Whi te ,  adopting the view of Greenleaf, held that the 
presumption, raised by the law, based upon experience, in that case, of 
innocence, was "evidence created by the law," and not a mere rule for 
regulating the burden of proof. His reasoning and conclusion are said 
by Professor Thayer to be "very questionable" (Ev., 315), saying: "Pre- 
sumptions are not in  themselves either argument or evidence, although 
for the time being they accomplish the result of both. . . . Presump- 
tions, assumption, taking for granted, are simply so many names for an 
act or process which aids and shortens inquiry and argument." I n  his 
lecture before the Law School of Yale University (Ev., App. B) he re- 
views the entire field historically and critically, concluding that:  

"1. A presumption operates to relieve the party in whose favor i t  
works from going forward in argument or evidence. 

"2. I t  serves, therefore, the purpose of a prima facie case; and in that 
sense it is, temporarily, the substitute or equivalent of evidence. 

"3. I t  serves the purpose until the adversary has gone forward with 
his evidence. . . . 
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"4. A mere presumption involves no rule as to the weight of evidence 
necessary to meet it. . . . 

( 5 8 3 )  "5. A presumption itself contributes no evidence and has no 
probative quality. . . . A presumption may be called an 'in- 

strument of proof' in  the sense that it determines from whom evidence 
shall come, and it may be called something in the nature of evidence for 
the same reason." 

His  Honor, we think, adopted this line of thought in  his instructions. 
After telling the jury that the fact alone of a derailment raised a pre- 
sumption of negligence, he said that if not rebutted "it was evidence of 
negligence," thus carrying the plaintiff's case to the jury, imposing upon 
the defendant the duty of persuading the jury, from the evidence intro- 
duced by the plaintiff or by going forward with affirmati~e evidence, 
that in  truth there was no negligence. Thus, the plaintiff was given the 
benefit of the presumption in favor of his allegation. He further says: 
'(If satisfied that there was negligence and that such negligence was the 
proximate cause of the injury, the plaintiff was entitled to the verdict." 
I n  this way he clearly kept in view the distinction between the ('burden 
of proof," which he placed upon the defendant, and the burden of the 
issue, which the plaintiff carries throughout the trial. I n  putting the 
presumption into the jury box as evidence he followed the opinion of 
Judge  W h i t e ,  but from Professor Thayer's point of view he gave the 
plaintiff more than he was entitled to. He  then proceeds to explain to 
the jury what facts, if proved, would rebut the presumption of.negli- 
gence, and says to them that if so rebutted the presumption is no longer 
evidence. 

I t  will be observed that he does not tell the jury that in this event 
they should answer the issue "No." That would have been to withdraw 
the case from the jury. He proceeds to instruct them in regard to those 
matters in respect to which there was affirmative evidence of negligence, 

which he does with his usual clearness and accuracy. 
(584) The danger of leaving the minds of the jury in confusion by a 

general reference to the terms "pr ima facie case" and "presump- 
tion" is strikingly illustrated in the report of Queen v. O'Doherty, 6 St. 
Trials, N. S., 831. The defendant was charged with feloniously com- 
passing to dethrone the Queen by publishing certain alleged treasonable 
articles. The statute made the fact that he was proprietor of the paper 
prima facie evidence of knowledge that the articles were in it. The 
judge so instructed the jury. After considering the case for some time 
they returned, asking for further instructions, when 'the foreman said 
that some of the jurors did not know the meaning of " p ~ i m a  facie" and 
wished to know whether the judge meant to say that pr ima facie evi- 
dence was sufficient to warrant the jury in convicting; that some of the 
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jury thought that, there being prima facie evidence of guilt, 'they should 
"at once go and find him guilty." I n  response, Pennyfather, B., said: 
"I did not mean to direct you or to tell you that, in point of law, be- 
cause he was the publisher and proprietor of the paper, he therefore 
necessarily knew the contents. I did not mean to tell you that, but I 
told you that i t  was evidence that he did know the contents, and that you 
were to form your verdict upon the whole of the case.'' H e  further said, 
in  conclusion: "I before said I would not offer one word of comment 
upon the weight of that evidence, nor will I do so now." This, we think, 
was in substance what his Honor told the jury. The same charge given 
in  S. v. Barrett, supra, was approved. 

The plaintiff produced no evidence of any defect in the car or the 
method of its operation. There was direct evidence tending to show a 
slight "dip" in the track near the place of the derailment. There was 
evidence that the car was running at a higher speed than the ordinance 
prescribed; on the coitrary, there was evidence that i t  was not 
running so fast as allowed by the ordinance. His Honor gave the (585) 
instruction requested by the plaintiff in this respect. 

There was evidence on the part of the defendant that the car and the 
track were inspected a short time before and after the derailment, and 
found in good condition. He  instructed the jury as requested by the 
plaintiff in regard to the duty of the defendant to so lay out, construct, 
and equip its track that its cars would keep on the track, and to exercise 
the highest degree of care and skill consistent with the practical opera- 
tion of the road and the dangerous method of power employed, and that 
if there was a "dip" or sunken place in the track where the derailment 
occurred, and if such condition was the cause of the derailment, they 
should answer the issue "Yes." 

He further instructed the jury, at the defendant's request: "Kotwith- 
standing the fact that the car was derailed, yet if the jury shall find by 
a greater weight of the evidence that such derailment was the result of 
a mere accident or the motion of the car, ordinarily incident to cars 
while running at a lawful rate of speed, then the defendant would not 
be guilty of negligence, and the jury will answer the issue (No.' " The 
plaintiff excepted. This instruction puts upon the defendant the burden 
of showing that the derailment was accidental. The exception 'cannot 
be sustained. 

He also instructed the jury that the measure of duty imposed upon 
the defendant was the exercise of such care and skill in the operation 
of its cars as an ordinarily prudent person would have exercised under 
like circumstances. H e  had already instructed them that the defend- 
ant was required to exercise the highest degree of care-that is, such 
degree of care as is exercised by the ordinarily prudent person under like 
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circumstances. I n  the general instructioas he carefully and fully sets 
forth the contentions of the parties, calling attention to the testimony 

relied upon to sustain each contention, and explained the law ap- 
(586) plicable to the several phases of the controversy. A large number 

of the exceptions are directed to instructions given and refused 
u 

upon the issue in  regard to contributory negligence. While not neces- 
sary to the disposition of the appeal, we have examined these instruc- 
tions upon the suggestion that some of them bore upon the first issue. 

We note that a number of instructions asked include hvrsotheses in- " L 
volving both negligence and contributory negligence, concluding with a 
direction to the jury to answer the first issue "Yes" and the second issue 
"No." While this may be, and probably is, the logical method of deal- 
ing with the propositions involved in  almost every case of negligence, 
and when, as in  Scott v. R. R., 96 N. C., 428, the whole controversy is 
tried upon one issue, the most satisfactory way to present the question, 
yet, in view of the statute requiring the defense of contributory negli- 
gence to be specially pleaded, and putting the burden of the issue upon 
the defendant. the instructions should be directed to each issue sewa- 
rately. To undertake the mingling of the two in  one instruction is con- 
fusing, and certainly the whole question is sufficiently confused now. 
The efforts of courts to deal with i t  satisfactorily have been far from 
successful. 

The case appears to have been thoroughly developed and every phase 
of i t  considered. There was ample evidence to sustain the verdict. We 
find in the entire record 

No error. 

Cited: Furniture.Co. v. Express Co., post, 644; Winslow v. Hardwood 
Co., 147 N. C., 277, 279; Briggs v. Traction Co., ib., 392; Coz v. R. R., 
149 N. C., 119 ; TTrriglzt v. R. R., 151 N. C., 536 ; Houston v. Traction 
Co., 155 N. C., 8 ;  8. v. Wilkerson, 164 N.  C., 437; Davis v. R. R., 170 
N. C., 595. 

(587) 
W. A. FINCANNON ET AL. V. E. SUDUERTH AND WIFE. 

(Filed 14 May, 1907.) 

1. Action, Trespass Quare Clausum Fregit-Pleadings-Boundaries. 
In the trial of an action for trespass quare clausum fregit, if the plain- 

tiff sets out in his complaint the deed under which he claims title, contain- 
ing a description of the locus in quo, he mill not, without amendment, be 
permitted to claim some other description not included in his deed. An 
adverse finding by the jury of the issue directed to his controverted allega- 
tion defeats his action. 
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2. Same-Evidence-Cotemporaneous Survey. 
In the trial of an action involving a disputed boundary, it is competent 

to show by a surveyor that, for the purpose of fixing the land conveyed, 
and at  the time of making the deed, an actual survey was had in the 
presence of the purchaser, the corners marked and the lines run. The 
party claiming under such deed shall hold according to such survey, not- 
withstanding a mistaken description in the deed. (ABrming Chwr2/ v. 
Blade, 7 N. C., 82; Elliott v. Jegerson, 133 N. C., 207.) 

3. Same-Color of ~ i t l e - ~ d v e r s ' e  Possession. 
A-party cannot acquire title by an ouster followed by seven years pos- 

session under color of title, unless the description in the deed or paper- 
writing under which he claims covers the Zocue in quo. 

4. Same-Pleadings-Issues-Practice-Judgment. 
Under the Code of Civil Procedure a party may join in his complaint e 

cause of action for trespass with one to settle a disputed boundary, but 
he should state the two causes of action separately, to the end that appro- 
priate issues may be submitted and judgment entered upon the verdict. 

ACTION, tried before Cooke, J., and a jury, at December Term, 1906, 
of BURKE. 

Plaintiffs sue for a trespass upon the land described in the complaint. 
They allege that they are the owners of a tract of land situate in Burke 
County, conveyed by B. A. Berry to their father, Isaac Eincannon, 31 
March, 1876: "Beginning on a rock near a small branch 22 poles 
north of the railroad, the same being the corner of a tract of land (588) 
owned by the heirs of S. A. Sudderth, deceased, or the heirs of 
John  Sudderth, deceased, and known as the Johnson tract, and runs 
west with the line of the Sudderth tract 228 poles to a stake in the old 
Jonathan Duckworth line, then south," etc., making a parallelogram con- 
taining 90 acres. They allege that they and their ancestor have been in  
the possession of the land more than twenty years, and that defendants 
trespassed upon i t  and cut and carried away valuable timber. Defend- 
ants own the Sudderth-Johnson land, lying adjacent to and north of 
the Fincannon land. The strip of Iand in controversy lies between the 
line shown on the map (140 N. C., 247), beginning at  a post-oak, "L," 
and running east along a marked line to stake "K," and the line begin- 
ning at  a rock, "E," and running west to a stake, "G." The plaintiffs 
insist that the original southern line of the Sudderth-Johnson tract runs 
from the post-oak east to a stake. An issue was submitted to the jury 
directed to that contention and found against plaintiffs. The defend- 
ants contended that, at  the time of and cotemporaneous with the deed 
from Berry to Fincannon, a line was run, by direction of Berry and 
assented to by Fincannon, fixing the beginning of the tract to be con- 
veyed at the rock and running west to the Duckworth line at  "G." To 
meet this contention, his Honor submitted the following issue: "At the 
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time of the execution of the deed by Berry to Isaac Fincannon, and just 
before and cotemporaneous therewith, and for this purpose, did the par- 
ties to the said deed, by consent, adopt the rock claimed by defendants 
as the corner of the land surveyed, and did they then survey the line 
from the said rock west, along the line of marked trees, 228 poles, to a 
stake in the old Jonathan Duckworth line, indicated by'the red line on 
the map, and did they, by consent, adopt the said line as the true line 

of the Fincannon tract and as the true line of the Sudderth-John- 
(589) son tract?" He  instructed them upon said issue: ('Upon the 

third issue the court instructs the jury that the burden is upon 
the defendants, and before you can answer either one of these issues 
'Yes' you must be satisfied that the parties to the deed by consent 
adopted the rock as the corner, and that they had the line running west 
from said rock surveyed 228 poles t a  a stake in  the Duckworth line, and 
that they found on said line marked trees, and found pointers when the 
line reached the Duckworth line, and that by consent they adopted this 
line as the true line, and this was cotemporaneous with and for the pur- 
pose of executing the deed, then they should answer that issue (Yes'; if 
they shall not so find, they should answer the issue 'No.' " They re- 
sponded to the issue, "Yes." An issue was submitted; directed to the 
question of plaintiffs' alleged possession up to the line beginning at the 
post-oak for twenty-one years (evidently intended to be twenty), which 
was answered "No." 

The fifth issue, "Are the plaintiffs the owners and entitled to the pos- 
session of the land between the red and black lines?"-being the land in  
controversy-may by consent be answered by his Honor as a conclusion 
of law arising upon the answer by the jury to the other issues. The 
jury found that no trespass had been committed on the land "as alleged 
in the complaint." The plaintiffs claimed title as the heirs of Isaac. 
Fincannon, whose death, intestate, was shown. They also put in evi- 
dence two deeds executed by him: (1) To W. A. Fincannon, dated 21 
April, 1887, con.taining the following. calls : Beginning a t  a white-oak, 
and running north 70 poles, crossing the railroad to a stake in  Berry's 
line; thence west with Berry's line, 120 poles, to a stake a t  his corner; 
thence south 70 poles and east 120 poles, crossing the railroad, to the 
beginning, containing 52 acres. The white-oak called for as the begin- 

ning is located south of the point marked (Spring) on the map, 
(590) thus forming a parall'elogram of 120 by 70 poles. The Berry line 

called for is the same as the Sudderth line referred to in the 
other deeds. (2 )  Deed of same date to D. C. Fincannon. ( 3 )  Deed ~f 
same date to T. A. Fincannon. I t  is not necessary to set out the bound- 
aries in these deeds. 
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The plaintiffs asked a i ~ ~ r n b e r  of special instructions, excepted to the 
refusal to givc several of them, and to the instructions given. His 
Honor, upon the verdict of the jury upon the other issues, answered the 
fifth issue "No," to which plaintiffs duly excepted. From a judgment 
on the verdict plaintiffs appealed. 

John T.  Perkins and J. M. Mu11 for plaintiffs. 
dvery  & Erwin and 8. J .  Erwin  for defendants. 

CONNOE, J., after stating the case: This cause was before us at  the 
Fall Term of 1905 (140 N. C., 246) upon an appeal from a jud,pent 
of nonsuit. The nonsuit was taken upon an intimation of his Honor 
that he would charge the jury as set out in that appeal. The evidence 
sent up was indefinite and fragmerrtary. Wc were of the opinion that, 
in the then condition of the record, the merits of the case had not been 
disposed of, and directed a new trial. At the trial before Judge Cooke, 
specific issues were submitted, and the finding of thc jury upon them 
settles the controversy adversely to plaintiffs7 contention. I f ,  as found 
by the jury, ,the Sudderth line was not from the post-oak, east to the 
stake, the plaintiffs' conter~tion that the "Sudderth-J ohnson line controls 
the call in  the deed from Berry to Isaac Fincannon" fails. 

The principle for which plaintiffs contend, that a call for a natural 
object, or a well settled, fixed line, will control course and distance, does 
not avail them, because the jury find that the line to which tlicy con- 
tend the call carries them is not fixcd. How can they go to the 
Sudderth-Johnson (same as the Berry) line, disregarding the call (591) 
for the rock, when they fail to establish such line? I n  this con- 
dition of the record wc must seek some other source to aid us in  fixing 
the line. The plaintiffs failing to establish the Sudderth (or Berry) 
line, would be unable to locate their land unless they can resort to some 
other source or call in  their deed. We are thus compelled to adopt the 
rock as the beginning point and run the line called for to the next sta- 
tion-the Duckworth line-discarding the reference to the Sudderth 
line. I n  addition to this conclusiorl~frorm the finding upou the first 
issue, and pointing to the rock, the jury find that, at the time of and 
cotemporaneous with the execution of the deed from Bcrry to Isaac Fin- 
cannon, a survey was made with a view to the execution of the deed in 
which the rock was made the beginning point, and the calls were there- 
from. I n  the first trial, the notes of Mr. Huffman's testimony were very 
meager and indefinite. In this record i t  is set out i n  full. He  says that 
he surveyed the land, at  the request of Berry, some thirty years ago, 
and not long before the deed was made to Fincannon. Berry was there; 
Fincannon was not-he was blind. ((1 began 22 poles north from the 
railroad track, at  a rock near a branch-same one that is there now. 
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I would judge the rock to weigh at  least 100 pounds. I t  is 2 feet out 
of the ground. I t  was evidently set up there. . . . I think there 
was one pointer-a pine-there. I did not know of any reputation as 
to that rock being a corner before I surveyed the tract, but since then 
I know the reputation that i t  is a corner of the Johnson and Sudderth 
lines. Mr. B. A. Berry, now deceased, pointed out this rock to me as a 
corner of the Sudderth, or Johnson, tract. That was more than thirty- 
one years ago, when Berry owned the land in  controversy, but before 

he acquired the Johnson-Sudderth tract." H e  further said that 
(592) lie ran from the rock west to the Duckworth land; that he ran the 

calls as they appear in  the deed from Berry to Fincannon. The 
first call was a well-marked line, and at  the end found some pointers, 
marks about the age of those on line; they were between forty and sixty 
years old. He  did not put the rock there; does not know who did; he did 
not mark any line-the marks were already there. There was evidence 
tending to show that the rock was put there in  1858 or 1859. Denton 
swore that he ran the line from the rock some fifteen years ago. Berry 
was present-no one else. This evidence, if accepted by the jury, was 
sufficient to sustain defendants' contention in regard to the third issue, 
and fixed the location of the land conveyed by Berry to Isaac Fincan- 
non, under which plaintiffs claim, from the rock west to the Duckworth 
land. This testimony brings the case clearly within the rule laid down 
in Elliott v. Jefferson, 133 N.  C., 207. 

The plaintiffs except to the admission of the declarations of Berry. 
The exceptions cannot be sustained. Without regard to the true loca- 
tion of the Johnson-Sudderth line, i t  was clearly competent for Berry 
to make a new line from the rock west to the Duckworth land for the 
purpose of conveying to Fincannon, and this the jury find he did, and 
Fincannon accepted the deed made in  accordance with the boundaries 
so established. I t  may be that they supposed that the rock was in the 
Sudderth line; and if that line was fixed and there was no controlling 
evidence to the contrary, i t  would, as we said in the first appeal, con- 
trol; but, as the case is now presented, the jury have found that the 
Johnson-Sudderth line is not located according to plaintiffs' conten- 
tion-is not located at  all; hence, the rock, the fixed point, must control. 
This being so, unless there is error in  the admission of testimony or his 
Honor's instructions, the plaintiffs necessarily fail to make out their 
case. I t  becomes a question of boundary, dependent upon the location 

of the beginning point. 
(593) We have carefully examined plaintiffs' prayers for instruc- 

tions together with the instructions given. Many propositions 
of law included in  the special instructions are correct, but not applicable 
to the issues. His Honor stated the real questions involved in the third 
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issue, which was conclusive of the controversy, clearly, and instructed 
the jury correctly. There was evidence tending to show that the post- 
oak was the original corner of the Sudderth land; there was also evi- 
dence to the contrary, and the jury +ere the sole judges of its weight. 
I t  seems that the finding of either issue against the plaintiffs was fatal 
to their case. There was no exception to the issues submitted. I t  would 
seem that, in  view of the complaint, no question of title acquired by an 
ouster, ripening by possession, could arise. I t  is not necessary, how- 
ever, to consider this phase of the case because of the verdict on the 
fourth issue. The exceptions to his Honor's instructions upon that issue 
cahnot be sustained. He may well have instructed them as a matter of 
law that there was no such possessio pedis shown as was necessary to 
base a claim to title without color. Plaintiffs requested his Honor to 
instruct the jury that, if they found that W. A. Fincannon had been in 
the adverse possession of the locus in quo for seven years under color of 
title, they should answer the fifth issue "Yes." This view is based upon 
the contention that the deed from Isaac Fincannon to W. A. Fincannon 
of 21 April, 1887, covers the Zocw in quo. It will be noted that this 
deed does not call for the rock, but, beginning at  a white-oak on the 
southern line of the Isaac Fincannon tract, calls for a line north 70 
poles, crossing the railroad to a stake in  Berry's line; then west with 
Berry's line 120 poles to a stake, his corner. The plaintiff W. A. Fin- 
cannon says that, eliminating all questions arising from the other 
deeds, this call carries him to the Berry (formerly Sudderth- (594) 
Johnson) line. H e  says that, having shown possession up to 
Berry's line by an ouster, under color, such possession, at  the end of 
seven years, ripened into a perfect title. He  is confronted with the diffi- 
culty in making this contention, that he has not been able to locate, 
according to his claim, the Berry line, for which his deed calls. The 
jury finds that i t  runs from the rock west; hence his call would be color 
only to that line, and any possession beyond would be without color and 
could ripen only after twenty years of possessio pedlis, and this the jury 
find that he had not had. Besides, no issue presenting the theory upon 
which this instruction is based was asked or submitted. I f  he had made 
a general allegation of title, as pointed out in  Mobley  v. Grifin, 104 
N. C., 112, he could have maintained his right to recover by showing 
title out of the State and seven years adverse possession under color. 
R e  elected, howeyer, to set out his title, and the issues submitted were 
in  accordance with his allegation. Besides, the record shows that it was 
agreed that all questions of fact were to be settled by the verdict upon 
the issues, and that the question of title was to be adjudged by the court 
as a matter of law. There was, therefore, no phase of the pleadings, or 
issues, presenting the principle involved in the prayer. 
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We do not perceive how, in the light of the evidence, and the verdict 
upon the issues, his Honor could have given the instruction. We have 
examined the record with care, and find no error. The ease has been 
tried upon itsamerits, and the jury have found against the plaintiffs' 
contention. We notice that the action is for trekpass, although the 
 lai in tiffs ask that they be declared the owners of the land described in 
the complaint "to the said post-oak, and the line running east from the 
same." This prayer enlarges the scope of the action from one simply 

to,recover damages for entering upon the close and invading the 
(595) possession into an action to settl; a disputed boundary and ad- 

judge title. There is no objection to this being done, under our 
system of pleading, in  one action, provided i t  is clearly understood. The 
old action of trespass quare clausum fregit, being confined to an injury 
to the possesssion, unless the title was put in  issue and settled, did not 
operate- as an estoppel. The civil action, by which all rights are en- 
forced and wrongs remedied, avoids manv of the technical difficulties 
surrounding the i ld  forms of action. Wiile the advantages of the re- - - 
formed procedure are manifest, the necessity for so drawing pleadings 
that parties may know exactly what is included in the issue and settled 
by the judgment is equally clear. Nothing herein said shall be con- 
strued to operate as an estoppel against the plaintiff's claiming title to 
anv land of which he, or those under whom he claims, has been in the 
adverse possession for more than twenty years. 

The judgment must be 
Affirmed. 

Cited: Allison v. Kenion, 163 N.  C., 585. 

GEOILGE A. STOCI<TOX v. WOLVERINE GOLD MINING COMPANY. 
(Filed 14 May, 1907.) 

1. Judgment-Default-Set Aside-Appeal-Excusable Neglect. 
Under Revisal, see. 513, when the judge below has found there was 

excusable neglect on the part of the defendant's counsel in not filing an 
answer within the prescribed time, and has set aside a judgment by 
default and inquiry, an appeal therefrom presents only the question 
whether the neglect was excusable. 

2. Same-Grounds of Excuse-Foreign Counsel. 
An order of the court below, setting aside a judgment by default and 

inquiry, will be reversed on appeal by the Supreme Court when it appears 
that the delay in filing answer was occasioned by the "system" of the 
defendant in employing foreign counsel to draft the answer, when such 
could have been left to local counsel in attendance upon the court. 
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3. Same-Findings Below-Meritorious Defense. 
In setting aside a judgment by default and inquiry for excusable neg- 

lect,.it is necessary that the judge below should find that the defendant 
has prima facie a meritorious defense. 

4. Same-Admits Cause of Action Only-Measure of Damages-Burden of 
Proof. 

A judgment by default and inquiry admits only a cause of action and 
carries nominal damages and costs, leaving the burden of proof upon 
plaintiff to show further damages. 

BROWN, J., concurring in result. 

NOTION in the cause to set aside a judgment by default and in- (596) 
quiry, heard by Guion, J . ,  at February Term, 1907, of RTTHER- 
FORD. Motion granted, and plaintiff appealed. The facts sufficiently 
appear in the opinion. 

R. S. Eaves for plaintiff. 
Gallert & Carson for defendant. 

CLARK, C. J. Appeal from an order setting aside a judgment by de- 
fault and inquiry for excusable neglect, under Revisal, sec. 513 (Code, 
274). Upon the facts found, which finding is conclusive on us, the 
judge decides whether, as a matter of law, there was or was not ex- 
cusable neglect. From this conclusion of law an appeal lies. Y o r t o n  
v. McLaurin, 125 N. C., 186; Pepper v. Clegg, 132 N. C., 313. 

Under The Code, 274, if the judge correctly adjudged that there was 
excusable neglect, then whether he should set aside the judgment rested 
i n  his unreviewaple discretion. Morris v. Insurance Co., 181 N .  C., 
213, and cases cited. I n  Revisal, sec. 518, the word '(shall" is substi- 
tuted for "may in his discretion," which was used in Code, 274. Whether 
this does not take away the discretion of the judge, when he has cor- 
rectly adjudged that there was excusable neglect upon the facts found, is 
not now before us, as the judge, having found there was excusable 
neglect, set aside the judgment, and the plaintiff's appeal pre- (597) 
sents only the .question whether the neglect was excusable. 

I t  is found by the judge that summons issued 4 August, 1906, and that 
at  August term an alias issued, which was returned, duly served, a t  Oc- 
tober term, when, by consent, time was allowed to file complaint and 
answer. Complaint was filed in December. I n  the latter part of that 
month a bar meeting was held to set a calendar for February term. 
Plaintiff's counsel notified defendant's counsel that the complaint was 
on file, and asked to set this case for trial, but, on the latter's objection 
that the answer was not in, plaintiff's counsel requested that the answer 
should be filed as soon as possible, and defendant's counsel assured him 
that this would be done. A few days later plaintiff's counsel again called 
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the matter to the attention of defendant's counsel, and received the same 
assurance. The defendant was a mining company, operating in Ruther- 
ford County, i n  this State, but chartered in  the District of Cblumbia, 
and with its principal office in Alpena, Michigan. The defendant's 
counsel in  this State were not intrusted with the duty of filing the 
answer, and they sent a copy of the complaint to the defendant's gen- 
eral  counsel in  Alpena, in  December, to prepare and forward answer. 
This was not done, and at February term the plaintiff moved for and 
obtained judgment by default and inquiry, the complaint being unveri- 
fied and the demand. being for unliquidated damages. The defendant 
had two local counsel; one of them, being a member of the General 
Assembly, then in  session, was present only three days of that term of 
court, but the other was present the whole term, and, indeed, in court 
when the judgment by default was asked for and rendered. I t  does not 
appear whether he asked the judge then to extend time to file answer, 

under Revisal, sec. 512, but if he did, the court thought the mo- 
.{598) tion should be denied, as he gave judgment by default and in- 

" 
I t  is clear that there was no neglect of any kind on the part of either 

of the counsel in this State. But there was the grossest neglect, either 
on the part of the defendant itself, whether i t  was in  North Carolina, 
District of Columbia, or Michigan, or on the part of its general counsel 
i n  Alpena, Michigan, to whom i t  saw fit to intrust the filing of its 
answer, instead of to its capable and reliable counsel in this State. We 
had occasion to condemn this "leisurely, kid-glove, and dilettante style 
of attending to legal proceedings at long range." Manning v. R. R., 
122 N. C., 831. We there repeated (p. 828), citing several previous au- 
thorities, that the party to an action must ((not only pay proper atten- 
tion to the cause himself, but he must employ counsel who ordinarily 
practice in the court where the case is pending, or who are entitled to 
practice in  said court, and engage to go thither," and, ibid., on page 
829, said: "If the defendant's 'system' of procuring counsel does not 
enable i t  to file its answers in the-time reauired of other defendants. i t  
must change its methods to conforni to the requirements of the law in- 
stead of asking that the courts give it special $vileges." 

The defendant was operating a mine in  Rutherford County. I t  had 
an agent there, who committed the act which is the subject of this ac- 
tion. I t  was servGd with SUmmOnB. I t  employed counsel there fully 
competent to file the answer and to represent i t  in  every respect before 
the court. I t  was notified on 29 December that the answer must be 
filed. I t  chose to intrust the duty of preparing the answer to counsel 
in Michigan, who are not authorized to practice in our courts. But, 
even then, though not entitled to any delay on account of its remarkable 
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method of doing legal business "at long range," there were five or six 
weeks, after notice that an answer was required, before judgment 
by default and inquiry was taken. The copy of complaint was (599) 
sent to Alpena in  December, as the judge finds, that the answer 
should be drawn and sent here. I f  the defendant had been entitled to 
more time to file answer than other defendants, i t  takes a letter only 
two days or less to go to Michigan. The defendant had about forty days 
to act in, and besides, could have wired or written its counsel here to 
fine answer even after the February term had begun. Such negligence is' 
not excusable, but inexcusable. I f  the answer had been filed, trial could 
have been had a t  February term. The answer not being on file, the 
plaintiff was entitled- to a judgment by default and inquiry (unless the 
court had then extended time to file answer, Revisal, sec. 512), that he 
might have a trial thereon at April term, which his Honor erred in  not 
giving him. 

I t  was also erroneous to set aside the judgment for excusable neglect, 
in  that the judge did not find that the defendant had a meritorious de- 
fense. LeDuc v. Slocomb, 124 N.  C., 351; Mauney v. Gidney, 88 N.  C., 
200. "Under the former system a court of law could not set aside its 
regular judgment at  a subsequent term." Jarman, v. Saunders, 64 N. C., 
370. The remedy was by a bill in  equity, which must show, among 
other things, at  least a prima facie meritorious defense. This the judge 
shouldstill find, that the court may not do a vain thing. 

The cause of action set out in the complaint is for sale of $2,250 of 
defendant's stock to plaintiff upon alleged fraudulent representations 
and an alleged "salting" of its dump with ores from another and better 
mine, which were-shown as samples to plaintiff to induce him to buy the 
stock. The judgment by default does not establish such allegations of 
the complaint, which must still be proven, but merely the fact that the 
plaintiff has a cause of action. '(A judgment by default final ad- 
mits the allegations of the complaint, but a judgment by default (600) 
and inquiry admits only a cause of action and carries only nomi- 
nal damages and costs," the burden of proving his right to recover any 
further judgment being still upon the plaintiff. Osborn v. Leach, 133 
N. C., 432, citing our own cases and 2 Black on Judgments, sec. 698. 
As the case goes back for trial, i t  may be well to call attention to this. 
The order setting aside the judgment is 

Reversed. 

BROWN, J . ,  concurs in result. 

Cited: Creed v. Xarshall, 160 N. C., 398; Yritchard v. R .  R.,  166 
N. C., 539; Pierce I). Eller, 167 N .  C., 675; Allen, .v. XcPherson, 168 
N. C., 438; Estes v. Rash, 170 N.  C., 342. 

413 



I N  T H E  SUPREME COURT. [I44 

I J. LILLY JONES V. 5. S. LAYNE. 

I (Filed 14 May, 1M7.) 

Husband and Wife-Domicile of Wife-Year's Support-Where Laid Off. 
The year's provision to the widow was unknown to the common law. 

The intent of the statute is to provide for her and her young children in 
preference to taxes and debts, and the fiction of the husband's personal 
property belonging to his don~icile applies only in the distribution of - assets. Under Revisal, sec. 2098, upon failure of the personal representa- 
tive to act, and on application to a justice of the peace, the year's support 
should be laid off to the widow, a Bona fide resident, from a fund in this 
State due her husband, who died domiciled in another State, where letters 
of administration had been granted. 

W A L I ~ R ,  J., dissenting. 

ACTION tried before Ward,  J., and % jury, at  August Term, 1906, of 
SURRY. At the conclusion of the evidence the court sustained a motion 
as  of nonsuit. Plaintiff appealed. 

J.  M. Bod'cnheirner for. plainti f .  
No counsel contra. 

(601) C~,ARK, C .  J. The plaintiff and her husband lived in  this State 
at  the time of their marriage. They removed to Kentucky. After 

a while they separated, she returning to this State, her husband going 
on to the State of Washirigton, where hc died. There being no admin- 
istration here, upon her application to a justice of the peace, under Re- 
visal, sec. 3098, year's provision was laid off to her to the amount of a 
fund or debt due her husband ($51.42) by the defendant. This actioll 
to recover said amount of the defendant, by virtue of the allotment, was 
begun before a justice of the peace. 

Pear's provision was unkr~own to comnlon law, and i's intended by our 
statute as an emergency provision for the widow and young children 
who might otherwise suffer or  be liable to be thrown upon the county 
for support. I t  is to be taken out of the personal property in priority 
not only to debts of the deceased, but in preference to costs of adminis- 
tration. I t  is to be promptly allotted, by the personal representative, 
if there is one, but if there is not, or if he fails or delays to allot, the 
widow earl apply to a justice of the peace. Revisal, see. 3098. 

Dower is  allotted under the law obtaining here, though the husband 
may be domiciled elsewhere. As to the personalty of the deceased, it 
may be controlled by the statute here if the Legislature so direct, but in 
the absence of such legislative direction, by comity i t  will be paid over 
by the personal representative to the personal representative in  the State 
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of domicile, first subject, however, to payment of debts due here and the 
legacies. I n  a remarkable and able discussion, Judge Pearson, in  Alvany 
v. Powell, 55 N .  C., says (p. 53) : ('After devoting to the question much 
consideration, we are satisfied that the true principle, both in regard to 
personal and real estate, is the situs of the property, and that the prin- 
ciple by which a distinction is made between personal and real estate, 
so that in  regard to the former a construction depending upon 
the domicile of the owner is adopted, is based upon a fiction which (602) 
has no application to 'questions of finance' "-holding, therefore, 
tha t  our inheritance tax applies-and adds: '(The construction which 
adopts the situs of the property is first suggested to the mind and is 
yielded to at  once, because it is based upon a fact; the property is here, 
i t  is protected, and passes by force of our laws. The construction which 
adopts the domicile does not suggest itself, and the mind will not enter- 
tain i t  except after a long argumentation and much ingenious and re- 
fined reasoning, because it is based upon a fiction. This makes it neces- 
sary to inquire to what extent the original object for adopting the fiction 
will justify its being carried." And, on page 55, that learned judge fur- 
ther says : ((The principle of domicile, which is based on the fiction that 
personal property attends the person, and is to be considered as being 
where the owner has his domicile, is adopted by the comity of nations 
in reference to the distribution of the personal estate of deceased per- 
sons; but it has no application where the rights of creditors are con- 
cerned. Story Confl. Laws, 354; Moye v. May, 43 N .  C., 131. I t  has 
no application to the property of living persons." This has been cited 
ana affirmed. Redmond v.  Commissioners, 87 N.  C., 124; Jones v. 
Gerock, 59 N.  C., 193; Stamps v. Moore, 47 N.  C., 82, and in other 
cases. 

From the above very clear summary i t  will be seen that the fiction of 
personal property being considered as belonging to the domicile of the 
owner applies only to the distribution of the assets of one deceased. I t  
has no application to payment of debts, legacies, costs of administration, 
nor inheritance taxes or death dues. For a stronger reason the fiction 
cannot apply where the wife is residing here at the death of her husband 
as against the year's provision, which is a humane provision to keep her 
and children from suffering and from being a county charge. The law 
sets it apart for that purpose in priority to debts, legacies, taxes 
and charges of administration, against none of which does the (603) 
fiction of the law of domicile prevail. 

The subject has been before the courts of this country in only five 
cases. I n  Medley v. Dunlap, 90 N.  C., 527, and,Simpson v. Cureton, 
97 N. C., 112, in both of which the wife was residing with her husband 
i n  the State of his domicile at  his death. I n  the latter case the Court, 
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indeed, says: "This section has reference to a procee'ding instituted by 
a resident widow." The reason fo r  this provision of our law, therefore, 
did not apply, though the statute says "every widow" (Rev., see. 3091), 
and i t  was properly held that she could not get the benefit of it by sub- 
sequently removing here. There were also the same facts in Mitchell v. 
Wood, 64 Ga., 220, though there the minority of the Court was of opin- 
ion that the widow could have her year's provision, notwithstanding she 
did not remove to the State till after her husband's death. I n  Gilmm 
v. Gilman, 53 Mo., 184, the Court simply held that, the husband having 
died domiciled in that State, i t  had jurisdiction to determine the allow- 
ance to be made to the widow under their statute, and fixed the allow- 
ance a t  $85,000. Evidently this is not authority upon the principle of 
which our law allots a year's provision. I n  Shannon v. White, 109 
Mass., 146, the testator died in .Massachusetts, but stated in  his will that 
he was domiciled in  Indiana, where his will was probated. His  divorced 
wife, residing in  Indiana, for whom his will made no provision, applied 
for an allowance under the Massachusetts statute, "not to exceed her 
share of the estate," and i t  was held that, assuming she was the testator's 
widow, her rights in  the estate must be adjudicated in  Indiana. 

I t  will thus be seen that there is no decision to the contrary of the 
views we have expressed. The fiction that the law of the domi- 

(604) cile governs as to personalty applies only to the distribution of 
the surplus, and does not obtain as against debts, legacies, charges 

of administration and taxes, and hence cannot prevail against the year's 
provision, which is superior to all these, when the wife is actually and 
bona fide residing here with her children a t  the time of her husband's 
death. The technical rule that her husband's domicile is her domicile is 
well settled, but the fiction of domicile does not, as we have seen, con- 
trol as to realty, nor even as to personalty, except in  the distribution of 
the surplus. The gear's provision is not in  the nature of such distri- 
bution, but a humane provision of urgency, taking precedence of all 
other claims against the estate. From its very nature and purpose, i t  
has nothing to do with the husband's domicile, but is for the support of 
the wife and children if residing here at  his death. 

Dower is allotted to the widow according to the law here, and not 
according to the law of the husband's domicile. There is  no reason why 
the year's provision should not also be allotted to the widow as allowed 
by our statute, if she is  actually and bona fide resident here. The stat- 
ute (Rev., see. 3091) gives the year's support to "every widow of an 
intestate," or who has dissented from her husband's will. That would 
clearly include this plaintiff. I f  by judicial construction some widow 
must be excluded, certainly, in  view of the evident purpose of the law, 
such construction should exclude the nonresident and not the resident 
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widow. Usually the husband also resides here, but words used in  the 
statute bearing reference to that fact cannot be justly construed as hav- 
ing any relation to the technical doctrine of domicile. I t  would be a 
denial of the intent of the statute to send this widow and her two chil- 
dren, resident here, across the continent to obtain this $51.42, which they 
instantly need, because of the lore in the books, correct technically, but 
untrue here as a fact, that the wife resides where her husband does. 

I n  nonsuiting the plaintiff there was error. 
Reversed. (605) 

WALKER, J., dissenting: The-plaintiff and L. L. Jones were married 
i n  this State and lived here after their marriage for seven years, when 
they went to Kentucky. The plaintiff and her husband parted there. 
She returned to this State and he went to the State of Washington, 
where he was domiciled at  the time of his death, she being resident here 
at  the same time. No reason for the separation is stated. The plaintiff 

.has been allotted her year's provision, under our statute and not accord- 
ing to her deceased husband's domicile. I f  she was entitled to have i t  
allotted under our statute and not according to the law of the State 
which was her husband's domicile at the time of his death, then she 
must succeed in  this suit; but if the law is otherwise, she must fail. 

The domicile of the wife, instantly upon the marriage, merges in that 
of her husband and continues to follow i t  through all its changes so long 
as the marriage relation subsists, although she may not accompany him 
to his new place of abode. Tiffany Persons and Dom. Rel., p. 53. She 
cannot acquire a domicile for herself as distinct from that of her hus- 
band, and even after his death she retains the domicile of her husband . 
until  she establishes one of her own. A woman, when she marries a 
man, does, in  the most emphatic mannei, elect to make his home her 
home. Jacob's Law of Domicile, see. 209 : "So that the domicile which 
a wife receives upon marriage usually is, in a certain sense, a domicile 
of choice, although not technically so. As regards subsequent changes, 
however, her will is subordinate to that of her husband, and, within 
reasonable limits, he is allowed to select for himself and his wife such 
domicile as his interests, his tastes, his convenience, or, possibly, 
under certain circumstances, even his caprice may suggest. And, (606) 
whatever may be the ground of the rule, the presumption of law 
that husband and wife dwelFtogether is so strong that proof to the con- 
trary, either of fact or of intention, will not be admitted in  any but a 
few exceptional cases." Ibid. Several reasons have been assigned for 
this rule of the law : (1) The theoretical identity of husband and wife. 
(2) The subjection of the latter to the former. (3)  The duty of the 
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1 wife to make her home with her husband. Ibid. Whatever the true 
rule may be, the rule itself is well settled, and i t  has not been changed 
by our present Constitution and marriage laws, for husband and wife 
still, in contemplation of the law, remain one. S. v. Robinson, 143 N. C., 
620. She has certain property rights, i t  is true, but the oneness of the 
two, in their marriage relation, still continues, and, as will appear here- 
after, she derives all her right to participate in her husband's personal 
property from the law of his domicile, though adopted and enforced by 
us as our law. The administration of the husband's local personal as- 
sets will always be carried on under the supervision and control of the 
court of the situs; but when all the expenses of the ancillary adminis- 
tration and debts due creditors there are paid, the surplus will either be 
remitted to the place of the decedent's domicile or distributed by the 
court of the situs in accordance with the law of that domicile, as the 
special facts of the case may require. Jacobs on Domicile, sec. 45. The 
only exception to this rule is probably in  the case of taxes collectible 
under the laws of other States than those of the domicile, operating 
upon movables found within their territorial limits. Ibid., sec 42. 

I t  is singular that we should take different views as to what was de- 
cided in  the leading case of Alvany v. Pou~ell, 55 N. C., 51, but it so 
happens that we do, as I think the clear and vigorous opinion of Judge 

P e a ~ s o n  demonstrates that the principles already stated by me 
(607) are applicable here. See how lucidly he states the doctrine: 

"After the debts are paid, in  the disposition of the surplus, our 
courts, from comity, adopt and act upon the laws of the country of the 
domicile as our law in reference to the particular case, so as to hold those 
entitled who would be entitled according to the law of the country of the 
domicile; but all this is very fa r  from reaching the proposition that the 
property is not administered p d e r  the authority of our courts and by 
our law. I t  is clear that the authority to act, the letters testamentary 
or of administration by which the property is collected and reduced into 
possession, must be granted by our courts. I t  is also clear that the debts 
must be paid according to the priority established by the general law, 
and that, in regard to the rights of creditors, we refuse to adopt, as a 
special law for the particular case, the law of the country of the domi- 
cile; and it is also clear that in  the payment of legacies and the disposi- 
tion of the surplus our courts consider those entitled who are so accord- 
ing to the law of the country of the domicile. I f  one dies intestate, 
under the belief that his property will belong to certain of his kindred, 
because such is the law of his country, it would be hard to disappoint his 
expectations by enforcing the general law of the country where the prop- 
erty happens to be, instead of adopting for his special case the law of his 
country. The administrator here proceeds, in  the manner as if the domi- 
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cile was here, to administer the assets by paying debts and disposing of 
the residue. With respect to debts he is governed by the general law; 
i n  disposing%of the residue he is to pay i t  to the person entitled, and the 
only difference is that, in ascertaining who are entitled, he is governed, 
uot by the general law, but by a special law, which holds those persons 
to be entitled who would be entitled according to the laws of the country 
of the domicile, if the property was situate there." 

I Some confusion has-resulted from the fact that our courts ad- (608) - ,  
minister the laws of another country or State, which is a novelty 
in the science of jurisprudence; but Judge Pearson says, in the case 
cited, that, nevertheless, the principle that in particular cases our courts 
will adopt and act upon, as our law, the law of anothcr jurisdiction, is a 
familiar one and is well settled, according to the comity of nations, "in 
reference to the 'disposition' of the property of deceased persons who 
have a foreign domicile." Ihid., 58. So that the case of Alvany v. 
Powell is authority for the position that, without regard to the residence 
of the particular claimant of a deceased person's property, the domicile 
of the latter determines what law is applicable in the "disposition," in  
any way, of his estate. I am not speaking of real, but of personal prop- 
erty, and as to the latter, when debts, costs, and taxes are paid, no part 
of the estate can be applied, in any form, to legacies, distributive shares, 
or year's support, but according to the domiciliary law. The exceptions 
we have stated rest upon peculiar grounds of their own. Judge P ~ a r s o n ,  
in  Alvany u .  Powell, supra, expressly says that the law of domicile ap- 
plies to legacies and to the disposition of all the surplus of the estate 
after paying debts and taxes. Creditors must be paid, he says, as 1-hey 

. have a l ~ g a l  right not dependent upon the will of the decedent or upon 
any mere statutory requirement. Their rights are superior to legatees, . 
distributees, etc. The latter have no "legal" claim. Taxes must be paid, 
as the sovereign occupies the position of a rreditor and is entitled to 
priority and special consideration. Minor Conflict of Laws, sec. 81, 
p. 176, states the law with clearness: "Marital rights in  the p e r s o d t y  
of the consort, if regarded as mutual transfers of interests in the prop- 
erty, are transfers by operation of law, not by the voluntary act of the 
parties, and, like other transfers by act of the law, such as the succession 
to a decedent's personalty, are to be controlled by the law of the 
legal situs of the owner, not by the law of his actual situs, nor by (609) 
the law of the actual situs of the property. The law of the domi- 
cile will govern the marital rights of the parties i n  personal property, 
not only because of the general principle just pointed out, but also be- 
cause these rights are incidents of the marriage status, and governed, 
therefore, by the same law that regulates that status in  other respects. 
And i t  should be particularly observed that the domiciIe whose Iaw gov- 
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erns in  these matters (supposing the married pair to have changed their 
. domicile several times) is that domicile possessed by them at the time 

the particular marital right in question became vested. A mere con- 
tingency cannot be said to be either a transfer or an incident of the 
status. Hence, as to rights acquired by either in the personalty of the 
consort upon his or her death, as distributee or otherwise, the law of 
their domicile at  the time of the death will control, not that of the domi- 
cile at the time of the acquisition of the property, nor that of the place 
where the death took place. Such rights do not vest until the death 
occurs. Indeed, this is merely one instance of the rule that the law of 
the last domicile of a decedent controls the succession to his personal 
property." And Dr. Wharton, in his Conflict of Laws (3 Ed.), p. 414, 
sec. .193, says : "When, however, the personal estate of either-husband or 
wife is to be distributed upon intestacy, the intestate laws of the place 
of the last domicile must prevail. The right of either widow or of sur- 
viving husband is governed, as to personalty, by the law of such last 
domicile of the deceased. Where this law gives certain exemptions, in 
case of insolvency, to the widow, she is entitled to enjoy such, though she 
has never herself resided in the State." See, also, sec. 192a; Dicey on 
Domicile (1896), p. 665, Rule 113. 

Every section of our law relating to the widow's year's support, and 
the allotment thereof, shows a clear and unmistakable intention 

(610) . to  confine the provision only to widows whose husbands are domi- 
ciled here. For example, Revisal, sec. 3091 : '(Every widow of an 

intestate, or of a testator from whose ud l  she has dissenied; shall be 
entitled to a year's allowance." Revisal, see. 3093: "The family of the 
deceased (for the purpose of allotting a year's allowance) shall be 
deemed to be, besides the widow, every child of the deceased or of the 
widow who was residing with the deceased at  his death." Revisal, see. 
3096: "Such allowance shall be assigned from the crop, stock, and pro- 
visions of the deceased in his possession at the time of his death." Re- 
visal, sec. 3097: "The value of the stock, etc., allowed shall be ascer- 
tained by a justice and two persons qualified to act as jurors of the 
county in  which administration is granted or will is proved." These 
provisions unquestionably show that the Legislature was referring to the 
widow of an intestate or testator who resided and was domiciled in this 
State at  the time of his death. The allowance extends to the widow and 
to eTTery child who resided with the deceased at  the time of his death. I f  
the claimant comes here after his death, it is admitted, in  the Court's 
opinion, that he or she cannot have a year's allowance allotted, and i t  is 
also expressly so decided in two cases I will cite hereafter. Revisal, sec. 
3093, therefore, necessarily refers to children who lived with the intes- 
tate or testator in this State at  the time of his death. Referring to sec- 
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tion 3095 of the Revisal, is i t  at  all likely that an intestate residing and 
domiciled beyond the limits of this State would have his crop, stock,, and 
provisions here? I hardly think so, and yet we must so conclude if the 
construction of the statute by the Court is the correct one. But section 
3098 of the Revisal places the meaning beyond any doubt: "Upon appli- 
cation of the widow, the personal representative of the deceased shall 
apply to a justice of the peace of the township in which the deceased 
resided, or some adjoining township, to summon two persons as 
jurors, who shall, .with him, ascertain the number of the family (611) 
of the deceased, according to the definition given in this chapter, 
and examine his stock, crop, and provisions on hand." There is a pro- 
viso to the section, to the effect that if the personal effects of the de- 
ceased husband shall have been removed from the township or county in 
which "he resided before his death," the widow may apply to a justice 
of the township or county to which they have been removed. There are 
other provisions indicating the clear intention that the law should apply 
only to the widows and children of deceased persons who resided i n  this 
State a t  their death, or had their domicile here, but section 3098 of the 
Revisal so conclusively shows this to have been the intention, by its very 
language expressly confining the law to such widows, that it is useless to 

. comment further upon the statute. 
The question, however, has been set at  rest by positive decisions of this 

Court, giving this construction to the statute. "The Code, see. 2116" 
(Rev., see. 3091), says this Court, in  Medley v. Dunlap, 90 N. C., 527, 
*'does not apply to or embrace widows of deceased husbands citizens of 
other States. I f  the Legislature has power to do so in  any case, i t  has 
not seen fit to make temporary provision for such widows and their 
families out of assets, in  this State, of deceased husbands. The purpose 
of the statute is to make temporary provision for the widow and such 
members of her family as cannot take care of themselves, immediately 
after the death of the husband, a citizen of this State, and until some 
regular provision can be made for their support according to the condi- 
tions and circumstances of the estate, and as may be allowed by law.. I t  
is very clear that the plaintiff is not entitled to a  ear's S U P ~ Q ~ ~ ,  as she 
claims, under the laws of this State, and the judgment must be reversed, 
and judgment entered here for the defendant." The Court fur- 
ther says: "Such property is treated in  the course of administra- (612) 
tion, with the exception mentioned above (payment of debts and 
taxes), as if it were in  the State where the owner thereof lived at  the 
t ime of his death," citing Alvany v. Powell, 55 N. C., 51; Jones V. 

Gerock, 59 N.,C., 190; Moyo v. May, 43 N. C., 131. 
The decision of this Court is put solely upon the ground stated i n  the 

passage I have taken therefrom, and the fact of the widow's residence, 
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before or after her husband's death, had nothing to do with it, nor did 
the .Court attach any importance to it as affecting the question one way 
or another. I n  the nature of the principle involved, i t  could not have 
done so. The Court referred to the fact that the widbw came to the 
State, after her husband's' death, incidentally and for the purpose of 
emphasizing the other fact that the only test for determining her right 
was her husband's domicile, and that her residence at  any time was 
irrelevant to the question. That decision was affirmed later on in S i m p -  
s o n  v. Cwreton, 97 N.  C., 112, in which Chief Just ice  S m i t h  says: "In 
our opinion there is error in the ruling, and this allotment and appro- 
priation of the assets of the estate are unauthorized and void, and afford 
no defense to the action. I n  Medley  v. D u n l a p ,  90 N.  C., 527, i t  is 
declared that section 2116 of The Code does not 'embrace widows of 
deceased husbands citizens of other States.' and that a subseauent re- 
moval to this State does not change her relations toward the estate, since 
they are fixed, and her rights to share therein are determined at the 
intestate's death, and b y  the  law of h i s  domicile.  I f  provision is made 
by the law of South Carolina for the temporary relief of decedent's 
family, and there is no personal property, or not sufficient to meet the 
requirements, it may be that such laws would be given effect upon the 
principle of comity, as in the distribution among those entitled under 

such laws." That case is directly in point and is, in my judg- 
(613) ment, utterly in conflict with the ruling now about to be made. 

I f  the law is adjudged to be as stated in the opinion of the Court 
i n  this case, the two cases of Medlley v.  D u n l a p  and firnplson v. Cure ton  
are overruled as effectually as if it had been done by explicit words. I 
think they should stand as containing a correct exposition of the law and 
one that is in harmony with a wellIsettled doctrine of general applica- 
tion, which will itself be shaken, if not bverthrown, by a contrary de- 
cision, as proposed in this case. The idea of the domicile, as controlling 
the rights of the wife in her husband's estate after his death, permeates 
our statute and seems to have been embodied in its every line. To argue 
that the widow is entitled to a year's provision because by our statute i t  
has a preference in the distribution of the estate is to beg the question, 
for i t  assumes that our statute applies, which is the very proposition to 
be established. I t  is what the logicians call a petit io princepii ,  and is 
reasoning in a circle. 

L. 

There is clearly no analogy between dower and year's provision. 
'Dower is allotted according to our laws, because it is assigned from the 
realty, which is always governed by the lex re i  si t@ or the law of the 
place where the property is situated. The law is otherwise as to personal 
property. I t  is extremely dangerous to change the law-even the "lore 
in  the books"-by judicial legislation to meet the supposed hardship of 
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as hard cases may become the quicksands of the law. A serious mistake 
may be made in a case involr~ing only $42 as well as in one involving 
many thousands. I t  is not a question of amount, but of principle. A 
much larger amount may be involved in some futdre litigation than in  
this suit. 

My personal sympathy is entirely and unreservedly with the widow, 
who is the plaintiff in this case; but the law is not. I am com- 
pelled to follow the established principle, not only because i t  is (614) 
well established, but because, also, i t  is right, and has come to us 
through many centuries with the strong and unqualified approval of the 
greatest sages of the law. A new precedent, which virtually destroys a 
principle so ancient, and so essential to be preserved unimpaired, must 
sooner or later produce uncertainty and confusion and finally lead to a 
long train of evil consequences. "We cannot be wiser than the law," 
and especially that law which has been accepted almost universally as 
based upon the best of reasons and sanctioned by the highest wisdom and 
the most enlightened public policy. The Legislature may change this 
principle, if it will, but it has not done so, and this fact but confirms my 
belief that i t  was intended that it should remain as a part of our common 
law, as it still is the elementary law of other States and countries. 

;My concIusion is that, if the plaintiff is entitled to a year's allowance 
at all, it must be allowed to her according to the law of her husband's 
domicile, not only by the general law, but by the express words of the 
statute. 

(Filed 22 May, 1907.) 

1. Pleadings-Statute of Frauds. 
T17hen the plaintiff sues upon contract, and the defendants deny the 

existence of any contract, the defendants can avail themselves of the 
plea of the statute of frauds, when pertinent, without specially plead- 
ing it. 

2. Same-Written Contracts-Evidence. 
If the statute of frauds requires that the contract sued on be in writing, 

it must be established in evidence by the contract itself. 

3. Same-Admissions. 
As to whether an admission in writing of a contract sued on required 

by the statute to be in writing, containing all the requisites of the statute 
for a valid contract or memorandum thereof, would be competent evidence, 
discussed : Qucere. 
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(615) ACTION, tried before Jones, J., and a jury, atexovember Term, 
1906, of DUPLIN. 

Rountree & Carr and George 3. Butler for plaintifis. 
Stevens, Beasley &.Weeks and Puller & Fuller for deferdants. 

WALKER, J. This case was before us at a former term and was heard 
and decided upon a demurrer to the complaint. I t  is reported in 141 
N. C., 694. We then held that, upon the facts as stated in  the original 
complaint and admitted by the demurrer, there was some evidence of 
ratification by the defendant E. J. Hill, the principal of L. F. Hall, if 
the latter had exceeded his authority in selling the land on credit in- 
stead of for cash. The Court further held that another party was inter- 
ested with the plaintiff Winders in the prosecution of the action, as ap- 
peared by the complaint, and directed that he should be brought in by 
process and made a coplaintiff. This was done, and the original com- 
plaint was superseded by an amended complaint for the purpose of de- 
claring also i n  behalf of the new plaintiff, W. I. Hill, and of making 
material allegations of fact not found in the first pleading. The defend- 
ant answered, denying the contract which the plaintiff alleged had been 
made by L. F. Hall, as agent for the defendant E. J. Hill, and also 
averring that, if any such contract had been made, his agent, Hall, had 
exceeded his authority in  executing it, and also denying the allegation 
of the complaint that, if there had been any such excess of authority, 
the defendant E. J. Hill waived or ratified the unauthorized act of his 
agent, Hall, by his own conduct; and, if not in that way, then by and 
through the acts and conduct of his lawfully authorized agent, I. F. Hill. 

There were many other averments of fact in the pleading upon 
(616) which issue was taken, but it is not deemed necessary to set them 

out, as our decision of the case, as at present constituted, must 
rest upon a single point to which they are not considered relevant. 
Omitting, for the present, all reference to the matter of ratification, we 
will confine ourselves to a statement of such facts as have any bearing 
upon the decisive question in  the case, but we may premise that the evi- ' 

dence adduced at the last trial does not correspond with the allegations 
as made i n  the original complaint. There are striking and essential 
differences between them. Both parties introduced evidence upon the 
issues joined between them, viz.: First, as to the execution of the con- 
tract of sale by the agent, Hall;  second, as to whether he had exceeded 
his authority in  making the same; and, third, as to whether, if he had 
done so, his unauthorized act had been ratified. At the close of the tes- 
timony the defendant moved to dismiss the action under the provision 
of the statute. Revisal, sec. 539. I t  seems that after this motion was 
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made the defendants' counsel suggested, as one ground of the motion, 
that the plaintiffs had not put in evidence any written contract between 
L. F. Hall, agent of E. J. Hill, and the plaintiff Winders and his asso- 
ciates, nor any memorandum thereof signed by the defendant E. J. Hill 
o r  his said agent. The plaintiffs' counsel thereupon asked permission of 
the court to introduce the memorandum of a contract between Hall, as 
agent, of the first part, and Winders and others, of the second part, 
which is in  the form of a receipt and dated 29 July, 1905, and is fully 
set out in the statement of the case on the former appeal. This the 
court refused to grant, and the case was heard without the receipt The 
court sustained the motion to dismiss, and the plaintiffs excepted and 
appealed. 

The defendants having taken issue with the plaintiffs as to the exist- 
ence of any contract between Hall, Hill's agent, and Winders, by 
denying the allegation to that effect in the complaint, they could (617) 
avail themselves of the statute of frauds without specially plead- 
ing it, for it has been settled by numerous adjudications that if the con- 
tract is denied, or a contract different from that alleged is set up, or if 
the contract is admitted and the statute of frauds is specially relied on 
by plea, or now by answer, par01 evidence of the contract is incompe- 
tent. As the contract cannot be proved, i t  cannot be enforced. Holler 
v. Richards, 102 N. C., 845; Jordan v. Furnace Co., 126 N.  C., 143; 
Hall v. Lewis, 118 N. C., 809; Browkng v. Berry, 107 N. C., 231; Mor- 
rison v. Baker, 81 N. C., 76; Bonharn v. Craig, 80 N. C., 224; Thigpen 
v. Staton, 104 N. C., 40. Where the plaintiff sues upon a contract, the 
performance of which he seeks to enforce specifically in equity, or for 
the breach of which he seeks to recover damages at law, he must estab- 
lish the contract by legal evidence, and if it is required by the statute to 
be in  writing, then by the writing itself, for that is the only admissible 
proof. Fortescue v. Grawford, 105 N. C., 29 ; Gulley v. Macy,  84 N. C., 
434; Wade v. New Bern, 77 N. C., 460; Jordan v .  Purnace Co., supra. 

The court was right in  sustaining the motion to nonsuit, because no 
evidence of the contract had been introduced, unless there was proof of 
i t  or something in the case which dispensed with such proof. 26 Cyc., 
316 and 320; Barnbrick v. Barnbrick, 157 Mo., 423. The plaintiff con- 
tends that the contract was admitted in  certain correspondence between 
Hall  and the defendant E. J. Hill, between the latter and his agent, 
I. F. Hill, and in a conversation between I. F. Hill and J. B. Winders; 
but we have discovered no such admission, even assuming, though not 
deciding, that in  law i t  would have been sufficient to take the place of 
the writing itself. The following authorities hold that an admission in 
a letter, telegram, or other writing by the person to be charged, 
to his agent or to a third person, is a sufficient memorandum (618) 
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if it otherwise complies with the statute, and those who desire to 
pursue the subject may, perhaps, profitably consider them: 20 Cyc., 
255, and note 73; Welfordl 0. Beasley, 3 Atk., 503; Coles v. Treothick, 
9 Ves., 235; Allen v .  Bennett,  3 Taunton, 169; Gibson v. Holland, 
L. R. 1, C. P. 1 ;  Cook v .  Burr., 44 K. Y., 156; Peabody v. Sayers, 56 
N. Y., 230; Moore v. ~Vontcast le ,  61 Mo., 424; Warfield v .  Cranberry 
Qo., 63 Iowa, 312; Niller  v .  R. R., 58 Kans., 189; ~Woss  v. Atkinson, 44 
Gal., 3. There are authorities to the contrary. The written admission, 
though, however made, must contain internal evidence of the contract 
or refer to some writing that does. Provk ion  Co. v. Sauer, 69 Miss., 
235 ; Ballengill v.  Bradley, 16 Ill., 373 ; Jolznston v. Churchills, Litt. 
Selected Cases (Ky.), 177; 20 Cyc., 320. 

The postscript to the letter of Hall, addressed to E. J. Hill, stating 
that he had given the purchasers a receipt and that he desired a receipt 
from E. J. Hill to show that he had paid to him the money thus re- 
ceived from them, is not such an admission (Fortescue v. Crawford, 
105 X. C., 32), and the other parts of the correspondence are of no 
greater import. They do not tend to prove that E. J. Hill, by himself 
or his agent, ever admitted the existence of a writing or memorandum 
signed by Hall and showing a contract of sale between him and Winders, 
and this must be the scope of the admission, as the mere admission of 
a contract, if there is such, does not go to the extent of proving a com- 
pliance with the statute, or of showing the substance of the contract 
which it is alleged was reduced to writing and properly signed. I t  is 
not merely a contract that must be admitted, but the written contract, 
there being no sufficient admission of the same to be found in  the plead- 
ings, so as to render proof of the contract unnecessary. Any admission 
of the contract outside of the pleadings should, of course, be in  writing 

and so made as to comply with the statute of frauds, or i t  should 
(619) at  least sufficiently refer to some writing in which the terms are 

set out and which itself contains all the requisites of a valid con- 
tract or memorandum under the statute. I t  is not pretended that there 
was any written admission of the contract by E. J. Hill to Winders, 
and the language of I. F. Hill, his agent, to the latter in their conver- 
sation is certainly not susceptible of any interpretation which goes to 
show the contents of any written contract of sale made by Hall. Be- 
sides, it appears that what E. J. Hill wrote to I. F. Hill was based 
entirely upon statements of Hall to him, the truth of which he could 
not then deny, as he did not know the real facts, and he should not, 
therefore, be concluded by them; and, too, his letter of 7 h g u s t ,  1905, 
had evidently not been received by I. F. Hill when the latter had the 
conversation with Winders at  Warsaw. The telegram which I. F. Hill  
received from E. J. Hill on 29 July, 1905, merely stated that the latter 
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had sold the lands. None of this evidence comes up to the requirement 
of the law that there must be proof showing a memorandum in writing, 
signed by the party to be charged, or by his duly authorized agent. 
There is no reference to the memorandum or the terms of the agreement 
as expressed therein. Shoe Co. v. Brooks, 64 Pac. Rep., 342; Givens v. 
Calder, 2 Am. Dec., 690. I t  may be that, as contended by counsel, the 
plaintiffs should have been permitted to introduce the memorandum in 
evidence, but we cannot review the ruling of the judge in  refusing their 
application, no such case having been made by the proof as calls for our 
interposition in  behalf of the plaintiffs for the purpose of corrrecting a 
gross abuse of discretion. 

Our conclusion upon the single question we have discussed eliminates 
all other matters so ably debated by counsel. We find no error in the 
decision and judgment of the court. 

No error. 

.Cited: Miller v. Xonazite  Co., 1~52 N .  C., 609 ; Henry  v. Hilliard, 
155 N. C., 379. 

DUCKTT'ORTH AND NORWOOD v. DUCKWORTH ET AL. 

(Filed 22 May, 1907.) 

1. Partition-Statute of Limitations-Account-Appeal. 
KO order of reference to take and state an account should be made in 

partition proceedings when there is a plea in bar of account which goes 
to the entire demand, until the plea has first been considered and deter- 
mined; an appeal by the defendants from such order is proper when, 
under plaintiffs' petition for the sale of lands alleged to be held in com- 
mon, he avers sole ownership and pleads the statute of limitations. 

2. Statute of Limitations-Pleadings-Sufficiency. 
The statute of limitations is sufficiently pleaded for title under adverse 

possession if it appears by plain and reasonable intendment that defend- 
ants assert as a fact that they had adverse possession of the lands for 
twenty consecuti~e years. 

PETITION for sale of lands for division, transferred from Superior 
Court clerk and heard before Cooke, J., at Spri l  Term, 1907, of TRAN- 
SYLVANIA. 

Defendants excepted to an order by which the cause was referred for 
the purpose of stating an account of the estate of William Duckworth, 
under whom the parties claimed, in order to ascertain whether any of 
the claimants had been fully advanced, and appealed. 
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~ e r k r n o n  & Merrimon, G, A. Shuford, Shepherd & Shepherd, and 
Davidson, Bourne & .Parker for defendants. 

,Yo counsel contra. 

HOKE, J. The plaintiffs file their petition for sale of the lands de- 
scribed therein, claiming that plaintiffs and defendants are tenants in 
common and own the said lands as heirs at law of William.Duckworth, 
deceased, and as assignees of such heirs at  law. 

Defendants answer and deny that plaintiffs and defendants are ten- 
ants in  common, because, as the said answer .avers, "The plaintiffs have 

received their full share of the estate of William Duckworth in 
(621) real property in the town of Brevard, N. C., and which was re- 

ceived prior to the death of William Duckworth, and defendants 
aver that they are sole owners of all the lands," etc. And defendants 
answer further, and say: "The defendants, for a further defense, plead 
the statute of limitations of twenty years adverse possession under known 
and visible lines and boundaries in such cases provided, as a bar to 
plaintiffs' recovery." 

I t  has been established with us that no order of reference to take and 
state an account should be made when there is a plea in  bar of account 
which goes to the entire demand until said plea has been first consid- 
ered and determined. And i t  is further held that when such an order 
has been improperly made, the litigant who is prejudiced may at once 
appeal. Jolzes v. Wooten, 13'7 N.  C., 421. 

I n  the case before us the first plea of sole seizin would not be in bar 
of anaccount, because by its very terms i t  is placed on a ground that 
makes an accounting necessary; but the second plea, that of sole seizin 
by reason of twenty years adverse possession, does raise such an issue, 
and no order for an accounting should have been made until the same 
had been determined. 

The appeal itself and the exception noted in the record sufficiently 
raise the question of the validity of the order, and no statement of the 
case on appeal was required. R. R. v. Stewart, 132 N. 6., 248. 

I t  is urged that the statute has not been sufficiently pleaded and that 
the allegation of the defendants addressed to that question should be 
ignored. But we do not take that view of the defendants' plea. While 
i t  is not very full and precise, "nor to be commended as a model," as said 
in  one of the decisions on the subject, we think it appears, by plain and 
reasonable intendment, that defendants assert, and intended to assert as 
a fact, that defendants had held adverse possession of the lands in ques- 

tion for twenty consecutive years, under known and visible lines 
(622) and boundaries; and that, under the authorities, the statute should 
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be held as sufficiently pleaded. Threadgill v. Commissioners, 116 N.  C., 
616; Grady v. Wilson, 115 N. C., 345; Pemberton v. Simmom, 100 
N. C., 316. 

The order of reference will be set aside and the trial proceeded with 
in  accordance with this opinion. 

Reversed. 

Cited: Alley v. Rogers, 170 N.  C., 539. 

THORNTON v. McNEELY. 

I (Filed 22 May, 1907.) I 
Referee's Report-Confirmation-Evidence. 

When there is competent evidence to sustain the findings of fact by the 
referee, and his report is confirmed by the judge below, it will not be dis- 
turbed. 

P. J .  Xinclair for plaintif. 
J .  W .  PZess for defendant. 

PER CURIAM. This is an action of trespass, which seems to have been 
tried, without final result, several times in  the Superior Court of Mc- 
DOWELL County. I t  was final1 tried and determined upon a consent 
reference by Clyde R. Hoey, Esq., and comes to this Court upon excep- 
tions to the judgment of his Honor, Judge Cuion, confirming the report 
of the referee. The matters involved are largely questions of locating 
boundaries and are principally questions of fact. His Honor, after con- 
sideration, has adopted the findings of fact of the referee, and, while 
the evidence appears to be conflicting, there is evidence to support such 
findings, which are therefore binding upon us. I n  his conclusion of law, 
based on such findings, we are unable to discover any error, and there- 
fore the judgment is 

Affirmed. 

Cited: Bailey 9. Hopkirts, 152 N. C., 750; Thompson v. Smith, 160 
N. C., 259; McCuklers v. Cheatham, 163 N.  C., 63. 
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(623) 
J. A. CATHCAKT AXD WIFE T. LIFE INSURANCE COMPANY O F  

VIRGIR'IA. 
(Filed 22 May, 1907.) 

Insurance-Contract-Fraud-Waiver. 
In an action upon a policy of life insurance alleged to have been induced 

by the false representations of the defendant's agent, the plaintiff by his 
conduct may waive the right to rely upon such representations. The 
plaintiff appearing to be an intelligent person, it was error in the court 
below to  refuse to charge the jury upon defendant's request: ''The plain- 
tiff admits that a t  the time he received the policy he could have read it; 
that nothing was done by any agent of the company to keep him from 
reading it; that he put the policy away, and several years thereafter he 

. heard a general rumor that the company would not live up to the state- 
ments made by the agents; that he then read the policy, or such portions 
thereof as he saw proper; and the court instructs the jury that, this 
being the evidence of the plaintiff himself, you will, on the whole evi- 
dence," find for the defendant. 

ACTION, tried before W. R. Allen, J. ,  and a jury, a t  J anua ry  Term, 
1907, of MECXLENBURG. From a judgment for plaintiffs, defendant ap- 
pealed. Pertinent facts stated in  the opinion of the Court. 

Stewart & McRae and C. D. Bennett for plaintifs. 
W .  B. Rodman, Winston & Bryant, and morris or^ & Whitlock for de- 

f endawt. 

CLARK, C. J .  The plaintiffs, husband and wife, allege that  they were 
induced to take out these policies of insurance upon their own lives and 
the lives of their children, relying upon the representation of the agents 
of the companies that  the policies should contain a provision that a t  the 
end of ten years the beneficiaries thereunder would be paid the face 
value of the policies, as i n  case of death, or  the amount of premiums 
paid, with 4 per cent interest. The defendant denied that any such 

representations were made. 
(624) The husband testified to the above representations, and that, 

four o r  five years after he had taken out the policies, hearing 
doubt as to this being the meaning of his policy, he got it, read part of 
i t ,  and could have read i t  all, and continued to make payments five o r  
six years longer, until it matured. H e  then demanded his money back, 
with interest, which the company refused to pay ;  and he brought this 
suit. 

The  feme plaintiff testified substantially to the same representations. 
All the agents named by the plaintiffs as having made these representa- 
tions testified that  they did not make them. The feme plaintiff testified 
tha t  she read the policies, saw exactly what they said, and she-paid the 
premiums after reading them; that  one of the defendant's agents told 
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her she would not get the face value of the policy if living at  the end of 
ten years, but she thought he was joking. Another agent told her to 
read the policy, which she did, and reread it. 

The defendant asked the court to charge the jury: "The ,plaintiff 
admits that at the time he received the policy he could have'read i t ;  
that nothing was done by any agent of the company to keep him from 
reading i t ;  that he put the policy away, and several years thereafter he 
heard general talk among the people that the company would not live up 
to statements made by the agents, and that he  then took his policy and 
read it, or read such part of i t  as he saw proper, and the court instructs 
the jury that, this being the evidence of the plaintiff himself, you will, 
on the whole evidence, answer the sixteenth issue 'Yes.'" This issue 
was as to whether the plaintiff had waived the right to rely upon the 
alleged false representations, if made, and it was error to refuse the 
prayer, for the plaintiff testified that after reading the policy he con- 
tinued to pay the premiums. This was an acquiescence in the terms and 
conditions of the policy. The feme plaintiff was even more explicit- 
that she read the policies again ahd again, and she and her husband 
thereafter continued to pay the premiums on all the policies 
which they had taken out for themselves and their children. The (625) 
evidence is that the plaintiffs were intelligent persons. 

This case is not like Caldwell v. Insurance Co., 140 N. C., 100, for 
there the plaintiff was an illiterate old colored woman, who could not 
read the policy, but relied on the statement of the agent. Furthermore, 
when she became alarmed, the defendant's agent lulled her into security 
and induced her to continue to pay the premiums. There was nothing 
of that in this case; on the contrary, the agents told the plaintiffs to 
read their policies, which they were well able to do, and did. 

Nor is this like Gwaltney v. Insurance Co., 132 N .  C., 925. There 
the policy was handed the insured by the general agent of the company, 
who had authority to waive any provision in the policy, and the appli- 
cation was for "a level-rate policy." The company issued a policy 
which increased the premiums with age. The insured was put off his 
guard by the agent handing him the policy on the street, with expres- 
sions which naturally led him to believe the policy conformed to the 
terms of his application. This was held to excuse the assured from any 
waiver of the fraud in  not reading the policy. This case is rather like 
FZoars v. Insurance Co., ante, 232, where it was held that a failure to 
read the policy or examine i t  for three months is a waiver of any right 
to reform the policy on the ground of mistake. 

Error. 
Cited: Silces v. Insurance Co., post, 629; Clements v. Insurance Co., 

155 N. C., 61; Wilson z.. In,surance Co., ib., 176. 
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(626) 
J. &I. SIKES AXD WIFE v. LIFE INSURANCE COMPANY O F  VIRGINIA. 

(Filed 22 May, 1907.) 

I nsurance-dontract-Demurrer-Evidence-Waiver. 
In an action to recover premiums paid upon an accepted written policy 

of life insurance induced by the fraudulent oral representations of defend- 
ant's agent, the plaintiffs, nearly illiterate, do not waive their rights by 
such acceptance, or by payment of premiums, having read the policy with- 
out understanding it, and subsequent to its acceptance having been as- 
sured by the agent that the policy was such as he had represented it to be. 

ACTION tried before Ward, J., and a jury, at  March Term, 1907, of 
MEOKLENBORQ. Upon the close of plaintiffs' evidence, his Honor di- 
rected a ve?dict as of nonsuit, and the plaintiff appealed. The pertinent 
facts are set out in  the opinion of the Court. 

Stewart & XcRao and C. D. Bellnett for plaintif-s. 
W.  B. Rodman, Winston & Bryant, and Morrison & Whitlock for de- 

f endant . 

CLARK, C. J. The plaintiffs, husband and wife, alleged that they 
took out the policies on their own lives and lives of their children on 
false representations of the agent; that at the end of ten years they 
would get back all they had paid in, with 4 per cent interest. The plain- 
tiff J. M. Sikes testified that the defendant's agent came to h.is house 
and asked him to take out insurance. H e  refused; but same agent came 
the second and third time and talked a good deal; that he, th;plaintiff, 
signed no application; that the agent told him that if he died at  the end 
of six months, if he kept up the policies, the. plaintiff would get one- 
third; at  the end of twelve months he would get the full face of the poli- 
cies, that is, what they called for;  the agent told him that i t  was a good 

thing, and the plaintiff here says immediately after he told him 
(627) that he got to studying about i t ;  the agent told him that it was 

the same as a savings bank; that if he died the money would be 
paid, and if he did not die he would get the money; that he would get 
the money either way, and at  the end of ten years he would get the 
money back that he paid in, with interest a t  4 per cent. The plaintiff 
says he asked him how he could do i t ;  the agent answered that so many - stayed in  five, eight, or nine years and then dropped out, and he fur- 
ther said that they had a surplus to pay to the ones that stayed in ten 
years, and the plaintiff says he took out the policy on that ground. H e  
so told the plaintiff that two or three different times; that all of these 
conversations were at his home; that there was no one present but his 
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wife. The agent said that he would do the same thing with reference 
to his wife's policy; that if she kept i t  up ten years she would get what 
she paid in  and interest on i t ;  and also with reference to the policy on 
the life of his son. 

Plaintiff says that his wife paid the premiums on these policies out 
of his money; perhaps some of i t  was her own. Plaintiff says that about 
five weeks after he took out the policies the same agent delivered i t  to 
him, and at  that time the agent said the policies were all right and the 
plaintiff would get the money he paid in, if he kept i t  up ten years, with 
4 per cent interest. He  had never taken out any insurance before, and 
did not have much education; never went to school much. 

The plaintiff said he reckoned i t  was about thirty days before he 
looked over the policies; just looked a t  them to see; that he could not 
understand anything; that in  consequence of what he saw he laid them 
down, and after that had a conversation with the agent about the poli- 
cies and told him he could not understand it, and that the agent said 
there was exactly in the policies what he said there would be; and he 
asked the agent to read them to him, but he did not do it. That 
was the same agent, Mr. Niller, and that he said that the super- (628) 
intendent instructed him to sell them that way. Mr. Miller was 
also the collector from the plaintiff, and he collected about two years. 

Plaintiff carried the policies ten years. When the ten years were out, 
plaintiff took his book and went to the office of the Life Insurance Com- 
pany of Virginia and made his last payment and told them he wanted 
what was coming to him, and they said, '(All right," This was the last 
pay day, and plaintiff asked them what he would get. Plaintiff did not 
get his money. 

Plaintiff said that he never read all the policies; that he looked over 
part of them, and that he did not read that part beginning with "doth 
hereby agree." Plaintiff says that he could not pronounce the words in  
the policies; he could have read them, but could not pronounce them. 
Plaintiff says he was depending on getting his moGey back at  the end 
of ten years, and that the agent was instructed by the superintendent to 
sell them that way, and that plaintiff knew nothing about how many 
people dropped out. 

Mrs. Sikes said that the agent told them at the same time that the 
money would be saved; that i t  would be paying out a little each week 
and at the end of ten years, if plaintiffs were living, that they would 
get i t  back, with 4 per cent interest, and not lose anything. "We did not 
want to take them out at first. The agent was there a lot of times, a 
heap of times that Mr. Sikes was not theye. This was the statement 
made a t  the time the policies were taken out. Mr. Miller was collector 
for two years or more. I never saw an insurance policy before; I was 
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(629) present when the policies were delivered. Mr. Millcr delivered 
them himself. I did not read the policies, because I relied simply 

on what the agent told me." 
At  the close of the plaintiff's evidence the court directed a nonsuit. 

This was error. The testimony must be taken as true and in the most 
favorable aspect for the plaintiffs, with the most favorable inferences. 
So taken, the jury might well have found that a fraud had been perpe- 
trated upon these plaintiff's. This case much resembles Caldwell v. In-  
surance Co., 140 N. C., 100. The plaintiffs arc nearly illiterate; they 
could not pronounce the words in  the policies; they could not undcr- 
stand what they did read. The policies were taken back to the agent in 
thirty days, who said the policies were all right and a t  the end of ten 
years they would get back the amount paid in, with interest. The plain- 
tiffs relied upon the statement and the renewed assurance of the agent. 
The plaintiffs' statement of the representations of the agent must also be 
taken as true. There was thus evidence of fraud, which, if believed by 
the jury, entitled the plaintiffs to recover their payments and interest 
(Caldwell v. Insurancg Co., supra), and the case should have been sub- 
mitted to the jury with such evidence in defense, if any, which the de- 
fendant might havc offered. This case is not like Cathcart v. Instirance 
Go., ante, 623. There the insured were intelligent; they read their poli- 
cies; they were not lulled into security, as in  this case and in Qaldwell v. 
Insurance Co., supra, both when the policies were delivered and later 
when they asked for information of the agent and were told the policies 
were all right. I n  the Cathcart case the agent, when applied to, told 
them they would not get back the face of the policies with interest, and 
told them to read their policies. This they were well able to do, and 
after reading the policies thcy took the risk of the agent being wrong 
(joking, they said they thought), and continued to pay. I n  that case 
(Catheart's) we held that the court should have given the defendant's 

that if the jury believed the plaintiffs' evidence there was 
(630) a waiver, fo> the plaintiffs could read and did read their policies, 

and, by continuing to pay the premiums after above replies of the 
agents and after reading their policies, acquiesced in  them, and waived 
any right to set up that they had been misled and deceived by the de- 
fendant's agents and that their ignorance had been imposed upon. 

I n  the present case the plaintiffs tried to read, but could not under- 
stand. The apostle Philip's question to the Ethiopian, "Understandest 
thou what thou readest?" applies to others than him to whom i t  was 
addressed. The plaintiffs say they did not understand the policies, car- 
ried them back to the agent in thirty days, and were again assured thcy 
were according to the original reprcscntations and that at  thc end of ten 
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years  they would get the i r  money back wi th  interest. O n  this motion 
th i s  must  be taken as  true, and  a j u r y  should have passed upon  t h e  evi- 
dence. T h e  nonsui t  is  set aside a n d  

Reversed. 

Cited: Clements v. Insurance Co., 155 N .  C., 62. 

A. A. LANES r. J. J. MACKEY. 

(E'iled 22 May, 1907.) 

1. Appeal-Docketing-Rules 5 and 17. 
If a case is not docketed seven days before beginning the call in the 

Supreme Court of the district to which it belongs, under Rule 5, the 
appellee can have the appeal dismissed under Rule 1 7 ;  but upon the ap- 
pellee failing to  do this, the appellant can docket any time during the term, 
if before appellee moves, but nok later. 

2. Register of Deeds-Marriage License-Penalty-Warrant-Amendment. 
When the warrant in  a n  action against the register of deeds under 

Revisal, see. 2090, is defective in that i t  did not allege that  the marriage 
license for plaintiff's daughter, under 18 years of age, was issued "with- 
out reasonable inquiry," i t  is in the discretion of the court below to per- 
mit a n  amendment inserting those words (Rev., secs. 507, 512, 515), 
especially when the proceedings were begun before a justice of the peace. 
Revisal, sec. 1467. 

3. Same-Reasonable Inquiry. 
When either party to  the marriage is under age, the register of deeds 

is liable to a penalty for issuing the license (Rev., sec. 2088), as  set out 
on the face of the license (Rev., sec. 2089) ; and where the license for the 
marriage of a motherless girl about 16 years old is  issued without inquiry 
as  to the consent or residence of the father, with whom he could have 
communicated, there is  not such reasonable inquiry which would protect 
the register, especially where the license was issued upon the representa- 
tions of a n  unknown man, who was subsequently shown to be untrust- 
worthy and of bad general character. 

ACTION against  the  register of deeds of Buncombe, to  recover (631) 
a penalty f o r  t h e  issuance of a marr iage license f o r  a female 
under  18  years  of age, t r ied before Moore, J., a n d  a jury, a t  Apr i l  Term, 
1906. Judgment ,  signed by W. R. Allen, J., a t  M a y  Term,  1906, of 
BUNCOMBE, f o r  plaintiff. Defendant  appealed. Per t inen t  facts  s ta ted 
in the  opinion of t h e  Court.  

Charles A. Mooye for plainti f .  
Craig, Martin & Winston and J .  G. Merrimon for defendant. 
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CLARK, C. J. The motion of appellee to dismiss this appeal because 
not docketed at last term seven days before the call of the district to 
which i t  belongs (Rule 5) must be denied. The case was tried at  May 
Term, 1906, of Buncombe County. I t  was required to be docketed, there- 
fore, at Fall Term, 1906, of this Court. I f  not docketed seven days 
before beginning the call of the district to which i t  belonged, as required 
by Rule 5, the appellee could have had the appeal dismissed by comply- 
ing with the requirements of Rule 17. Vivian v.  Mitchell, ante, 472, 
and cases cited. But the appellee not having done this, the appellant 
could docket at  any time during said Fall Term, but not later (S. v. Tel- 
fair, 139 N.  C., 555), if before the appellee moved to dismiss; and ap- 
pellant did so docket this appeal on 11 December, 1906, before adjourn- 

ment of Fall Term. This has often been decided. Craddock v. 
(632) Barnes, 140 N. C., 428; Curtis v. R. R., 137 N.  C., 308; Benedict 

v. Jones, 131 N. C., 474, and cases there cited. 
This is an action against defendant register of deeds for Buncombe 

County, under Revisal, sec. 2090, for recovery of penalty of $200 for 
issuing license for marriage of plaintiff's daughter, who was under 18 
years of age, and without plaintiff's consent. This action was begun the 
day after the marriage. The defendant demurred ore tenus in  the Su- 
perior Court that the warrant did not contain the allegation, "without 
reasonable inquiry." Jfaggett v. Roberts, 108 K. C., 174. I t  was in 
the discretion of the court to permit, as he did, an amendment inserting 
those words (Rev., secs. 507, 512, 515), and most especially when the 
proceedings began before a justice of the peace (Rev., sec. 1467). 

The plaintiff testified that he lived in the same town with the register 
of deeds, whom he had known for ten or twelve years, he (the plaintiff) 
having been for part of this time deputy sheriff and later keeper of the 
county jail, defendant at  that time serving in some capacity under the 
register of deeds, and often seeing plaintiff; that there was a telephone 
in  the office of defendant and another in  the factory, half a mile distant, 
where plaintiff and his daughter worked; that his daughter was a t  that 
time only three days over 16 years of age; that he did not give his con- 
sent for the issuing of the license or marriage; that he received no in- 
quiry of defendant, and as soon as he heard of the marriage he went to 
look for defendant, who on seeing him spoke first and said: "I know 
your business, but I am notSto blame. I qualified the manv-which last 
was not true. 

The defendant testified that he issued the license for plaintiff's daugh- 
ter to marry one Kine, upon the application of a "good-looking man, of 
good address," whom he had seen on the street and had spoken to before, 

but whose name he did not know; that he asked this man the 
(633) usual questions, and the man signed the oath on back of the 
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license, but he did not administer the oath to him. He  could not say 
that he asked this man (whose name is 07Connor) where he l i ~ ~ e d ,  nor 
who the plaintiff was or where plaintiff lived, and does not remem- 
ber whether 07Connor said the girl's mother was dead or not; that he 
(defendant) knew plaintiff, and did not know whether or not there was 
any other Laney in the county. 

Plaintiff testified that 07Connor7s general character was bad, and this 
was not contradicted. The failure to administer the oath to 07Connor, 
while not fatal, was a circumstance, along with the other evidence, tend- 
ing to show a lack of reasonable inquiry. Furr u. Johmon, 140 N.  C., 157. 

There being no conffict in the evidence, whether reasonable inquiry 
was made was a question of law (Joyner v. Rob'erts, 114 N.  C., 389), 
and the court properly instructed the jury that if they believed the evi- 
dence to answer the first issue (whether defendant issued the license 
without plaintiff's consent and without reasonable inquiry) "Yes." 
Where either of the parties to the marriage is under 18 years of age, the 
register of deeds is liable to a penalty for issuing the license (Rev.; sec. 
2090) without the written consent of the father, mother, or guardian 
(Rev., sec. 2088), and this is set out in the face of the license (Rev., sec. 
2089). The register violating these requirements is not liable to the 
penalty when he has made reasonable inquiry and has been deceived, 
without laches on his part. Agent v. Willis; 124 N. C., 29; Cole v. 
Laws, 104 N.  C., 656 ; Williams v. Hodges, 101 N. C., 303. I n  the latter 
case it is said: "The license shalI not be issued as of course to any per- 
son who shall apply for i t ;  the register is charged to be cautious and to 
scrutinize the application; i t  must appear probable to him, upon reason- 
able inquiry, when he has not personal knowledge of the parties, that the 
license may and ought to be issued." 

Here the defendant issued a license for the marriage of a (634) 
motherless girl, 16 years and 3 days of age, without the written 
(or any) consent of the father, as required by the statute, without any 
inquiry as to the consent or residence of the father, whom he had known 
for ten or twelve years, and whom, if he had inquired as to his place of 
work, he could have reached by phone in his office. The application was 
made by a man whose name was not known to the defendant, whom he 
does not show to have been trustworthy, and as to whom the only evi- 
dence is that his general character is bad. Such inquiry as the defend- 
ant made in this case was not reasonable. I t  was purely perfunctory and 
did not furnish the security against a violation of the law required by a 
proper observance of the requirements of the statute. 

No error. 

Cited: Joyner v. Harris, 157 N .  C., 301; Gupton v. Sledge, 161 
N. C., 214; Hawkins v. TeL Co., 166 N. C., 214. 
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J. MITClHELL BROWN v. SOUTHERN RAILWAY COMPANY. 

(Filed 22 May, 1907.) 

1. Negligence-Evidence-Nonsuit. 
If there is sufficient evidence to support the finding of the jury, a motion 

as of nonsuit upon the evidence should be refused. When there was evi- 
dence that the plaintiff was a t  work under the direction of the defendant 
upon its track, and was injured by being run into by defendant's ap- 
proaching train; that there was no proper warning given or lookout kept 
by those in charge of the train ; that the position of the plaintiff was such 
as to render him insensible to danger, there being considerable noise from 
other causes to prevent his hearing the train, the question of fact is suffi- 
ciently raised to go to the jury. 

2. Same-Contributory Negligence-Instructions. 
I t  is sufficient if the judge below substantially charges in acqordance 

with a proper request. Under pertinent evidence the following charge is 
correct upon the issue of contributory negligence: If the jury find from 
the evidence that the plaintiff was in the performance of his duties to the 
defendant so near to the track as to be stricken by defendant's approach- 
ing train if he did not more out of the way; that defendant's engineer 
blew the whistle so that plaintiff, under the circumstances as known to 
him, could have heard it in time to avoid the danger, he could not recover. 

(635) ACTION for damages for personal injuries, tried a t  October 
Term, 1906, of BUNCOMBE, before 0. H. Allen, J., and a jury. 

The usual issues of negligence, contributory negligence, and damage 
were submitted. The  findings were in  favor of the plaintiff. From the  
judgment rendered, the defendant appealed. 

Locke Craig, George A. Shuford, Shepherd & Shepherd for plaintif. 
Moore & Rollins for defendant. 

BROWN, J. The evid-ence in behalf of the plaintiff tends to prove that  
he belonged to a "regular section squad" of the defendant, and that a t  
the time of the in jury  he was engaged in  repairing defendant's track, 
under the direction of foreman Lominac, i n  the depot yard a t  Alexander, 
a station on defendant's road. A t  this point there is a main track and 
two side-tracks. The  plaintiff, with the others of the squad, was engaged 
i n  leveling ballast between the rails of the center o r  main track. While 
so engaged he was r u n  into by a n  approaching freight t ra in  and injured. 
At  the time of the in jury  plaintiff testifies that  he was obeying the direc- 
tions of foreman Lominac in  leveling the ballast, and that  "he was all 
over the track-had to be." Plaintiff also offers evidence tending to 
prove that  the whistle was not blown and no other warning given him 
of the approaching train, and that  if a proper lookout had been kept the  
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enginenian could have avoided striking him. There was also testimony 
tending to show that the position of the plaintiff was such as to indicate 
that he was insensible to the danger. His back was turned toward the 
approaching train and he was cngaged in  shoveling ballast, which 
necessarily causes considerable noisc, and also that the river and (636) 
milldam near there always made noise-a "roaring noise all the 
time"-which prevented his hearing the train. The evidence also dis- 
closes that at  the time an engine was standing by on the siding, blowing 
off steam. 

The evidence of the defendant's witnesses tended to contradict the 
plaintiff very materially, and to prove not only that the enginernan gave 
the precautionary signals, but that plaintiff heard them and heedcd them 
by stcpping off the track, and that plaintiff stated that he thought h e  
had stcpped off the track far  enough to avoid injury and that his irijurg 
was due entirely to his own negligence. The vaIuc of this declaration is 
denied by the plaintiff, who statcs he was not in his right mind when hc 
.made it. 

An examination of the evidence discloses that, while the defendant 
made out a very strong case upon both issues, his I-Ionor committed no 
error in  denying the motion to nonsuit, as thc summary of plaintiff's evi- 
dence given in this opinion shows. Thc jury adopted the plaintiff's ver- 
sion of thc facts, and, that being so, the law is too well settled to nced 
any further discussion to sustain the refusal of his I3onor to nonsuit. 
Bmith v. R. R., 132 N. C., 824, and cases cited. 

The defendant excepts further to the failure of the court to give speciaI 
instruction No. 5. We think the desired instruction was substantially 
givcn and that view of the case fully presented to the jury. His  Honor . 
charged that, "If the jury find from the evidence that the plaintiff, 
in  the pcrforrnance of his duties, was a t  a point on or near the track 
upon which one of the trains was approaching, and so near as to be 
stricken by said train if he did not move himself out of the way; that 
the defendant's engineer blew the whistle of the engine in time while 
approaching the plaintiff, and i n  such a way and manner as that the 
plaintiff could have heard it, under such circumstances of the 
situation as were known to the defendant, and in  time for him (637) 
to have moved out of danger, then the defendant performed its 
duty to the plaintiff, and the answer to the first issue should be 'NO.' " 
The court further told the jury that the engineman had a right to 
assume, if he saw plaintiff on or near the track, that he would remove 
to a place of safety after the whistle had been blown reasonably sufficient 
under the circumstances to give proper warning. The charge of his 
Honor is very full, and presented to the jury with impartiality and 
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ability the different phases of the evidence and the contentiop of both 
parties. The matter is plainly one of fact, and the findings of the jury 
are supported by evidence. 

No error. 

C i t e d :  W o l f e  v. R. R., 154 N. C., 575. 

(Filed 22 May, 1907.) 

Judgment-Collateral Attack-Presulfiption. 
Upon motion to revive a dormant judgment, the defendant cannot show 

aliunde that no service of process had been originally made upon him. 
The presumption that he mas properly a party is conclusive until removed 
by a correction of the record itself in a direct proceeding for that pur- 
pose. 

MOTION to revive the above entitled dormant judgment, heard on ap- 
peal from the clerk by 0.  H. Al len ,  J., a t  September Term, 1906, of 
BUNCOMBE. From the order of his Honor affirming the judgment of the 
clerk the defendants appealed. 

Charles J. Malone for plajntif f .  
A d a m s  & A d a m s  and W .  P. B r o w n  for defendants.  

BROWN, J. Upon the hearing before the clerk, defendants offered to 
show that they had not been served with summons in  the original 

(638) action. To this the plaintiff objected, and the clerk sustained the 
objection, ruling that the judgment could not be attacked in this 

way in  this proceeding, and ordered and adjudged that execution issue. 
There is no error in  such ruling, and his Honor very properly affirmed 
it, as it is supported by many uniform precedents. A void judgment 
may be regarded as a nullity and attacked whenever it may come in  
question, but i t  must appear affirmatively upon the judgment record that 
i t  is void. I f  the summons and record in  this case, upon being produced, 
discloses that there had been no service upon the defendants and no 
appearance by them or by any one in their behalf, then the judgment is 
void on its face, and the defendant's position would be correct, that it 
could be attacked and its void character shown in  response to the notice 
to show cause why execution should not issue. Doyle  v. B r o w n ,  72 
N. C., 393. 
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The original record in  this case is  not fully set out i n  the transcript 
of appeal, but we assume from the briefs that  it does not appear affirma- 
tively upon the face of the record that  the defendants were not duly 
served with process. As we understand the matter, the defendants claim 
the right to show aliunde, upon the hearing of the motion, that  no service 
was actually made. This cannot be allowed. Where i t  appears from the 
record t h a t  a person was a party to an  action, when i n  &kt he was not, 
the legal presumption that  he was properly a par ty  is  conclusive until 
removed by a correction of the record itself by a direct proceeding for 
t ha t  purpose. Summer v. Ressoms, 94 N.  C., 371 ( 3 7 7 )  ; Doyle v. 
Brown, 72 N.  C., 393; Spence v. Credle, 102 N.  C., 75; Card v. Finch, 
142 N. C., 145. 

Affirmed. 

Cited: S immons  v. Box Co., 148 N.  C., 345; Bailey v. Hopk im ,  152 
N. C., 752; McDonald v. Hoffman, 153 N.  C., 256. 

HARPER FURXITURE CO;LIPdi\'Y v. SOUTHERN EXPRESS COMPAN~.  

(Filed 22 May, 1907.) 

1. Evidence-Judicial Notice. 
The courts will take judicial notice of prominent towns in this State, 

especially county-seats, their accessibility by railroads connecting them 
with trunk lines of the country; also of the distance of prominent busi- 
ness centers of other States, their accessibility by railway, and the time 
between them by the usual routes and methods, to the extent that the 
facts are sufficiently notorious to make their assumption safe and proper. 
(Walker  v. R. R., 137 N. C., 163, cited and distinguished.) 

2. Same. 
When it appears that goods shipped by express from the city of Erie, 

Pa., to the town of Lenoir, N. C., have been on the road for a period of 
fourteen days, the courts mill take judicial notice of the time required 
for shipment between tbe two points so far as to hold that there has been 
a prima facie wrongful or negligent breach of the contract of carriage. 

3. Common Carriers-Negligence-Presumptions. 
Where there arises a presumption of actionable negligence against one 

of several connecting lines of carriers by reason of a wrongful delay ~f 
transportation of goods, such presumption is against any one of them in 
whose custody the goods are shown to have been after the delay occurred, 
and the burden of proof is upon it to rebut the presumption. 

 h he difference between "prima facie," "presumptions," and "burden of the . 
issue" distinguished.) 

WALKER, J., concurring in result. 
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ACTION to recover damages for delay in shipment of goods by express, 
tried before Bryan, J., and a jury, at  November Term, 1906, of CALD- 
WELL. From judgment of nonsuit plaintiff appealed. 

G. F. Harper, for plaintiff, and being the only witness examined, tes- 
tified as follows : 

"I am a member of the firm trading under the name of the Harper 
Furniture Company, and am general manager of the same. On 28 Octo- 

ber, 1905, I received a through bill of lading by mail from Erie, 
(640) Pa., to Lenoir, N.  C., issued by the Adams' Express Company, as 

shown on the face of the bill, and which showed that on 26 Octo-- 
ber, 1905, a certain engine shaft and crank had been delivered to the 
said Adams Express Company by the Erie City Iron Works, of the said 
city of Erie, Pa., and from which the plaintiff had ordered the said 
shaft and crank a few days before. Said bill of lading showed on its 
face that the shaft was to be delivered in Lenoir, N. C., by the company 
issuing i t  and its connecting lines. The shaft did not reach Lenoir until 
9 November, 1905. Upon its arrival in  Lenoir it was delivered to me 
by the agent of the defendant Southern Express Company, and I paid 
him the sum of $26.50 as the freight charges for the transportation over 
the entire line from Erie to Lenoir. During all the time i t  was on the 
road, and before, our factory was standing idle, as we could not turn a 
wheel without the shaft. We made, both before the shaft broke and 
after the repairs were made, $30 per day net profit on the output of the 
mill, and we could have made the same had we received the shaft in 
proper time. We were forced, also, to turn down orders which we could 
have filled at  a profit of $300 had the machinery been received in  proper 
time." 

Cross-examined : 
('I have no means of knowing where the delay occurred-whether on 

the line of the initial company or on that of the defendant company. I 
do not know whether there were traffic arrangements between the two 
companies further than is shown by the bill of lading, which was a 
through bill from Erie to Lenoir, and from the fact that I paid the 
freight for transportation to the agent of the defendant company at 
Lenoir, N. C." 

At  the close of the testimony defendant moved to dismiss the cause as 
on judgment of nonsuit. The motion was allowed, and   la in tiff excepted 
and appealed. 

(641) Jones dZ Whisnant for plaintiff. 
W.  C.  Newland and John A. Barringer for defendant. 

HOKE, J., after stating the case: I t  is said by McKelvey, in  his work 
on Evidence, that there is a class of facts of which a court may take 
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judicial notice in its sound legal discretion, and supporting them is the 
sii~glc principle of common notoriety, the vital question being whether 
sufficient notoriety attaches to any particular fact to make i t  safe 
and proper to assume its existence without proof. McKelvey on Evi- 
dence, pp. 33 and 34. Speaking further of this class of facts, the same 
author says : "In every case the particular circumstances must govern, 
and no general rule can be laid down. The decisions in.particular cases 
are very uscful, as they serve to furnish illustrations by way of analogy. 
They are not useful as precedents, inasmuch as the same facts may, a t  
a different time and under different circumstances, be entitled to dif- 
ferent treatment." 

Speaking to the same principle, Professor Wigmore, in his work on 
Evidence, sec. 2580: "Applying the same general principle (as to judi- 
cial notice), especially in  regard to the element of notoriousness, courts 
are found noticing from time to time a varied array of unquestionable 
facts ranging throughout the data of commerce, industry, history, and 
natural science. I t  is unprofitable as well as impracticable to seek to 
connect them by generalities and distinctions, for the notoriousness of a 
truth varies with-differences of time and dace. I t  is even erroneous in  
many if not most instances to regard them as precedents. I t  is the spirit 
and example of the rulings, rather than their precise tenor, that is to be 
useful in  guidance." And in  section 2581: ((Among the common in- 
stances under this miscellaneous class arc the facts of time, season, and 
distance; though here, also, the quality of notoriousness will natu- 
rally vary with thc place and epoch as well as with the greater (642) 
and less accuracy involved in  the facts desired to be noticed7' 

Accordingly, i t  is generally held that the courts will take judicial no- 
tice of the placing of the prominent towns within their jurisdiction, and 
especially of county-scats and .their accessibility by railroads connecting 
them with the trunk lines of the country; and there is well considered 
authority to the effect that courts may $lso take such notice of the dis- 
tance to prominent business centers of other States, their accessibiIity 
by railway, and the time between them by the usual routes and methods 
of travel, to the extent that these facts are sufficiently notorious as to 
make their assumption safe and proper. Insurance Co. v. Robinson, 
58 Fed., 723; Williams v. Brown, 65 N. Y .  Supp., 1049; Morpn v. 
Farrell, 58 Conn., 413; Pearce v. Langfit, 101 Pa. St., 507, 17 A. & E., 
905; 16 Cyc., 861; 1 Greenleaf on Evidence, sec. 5 ;  1 Wharton on Evi- 
dence, sec. 340. And with this limitation, judicial notice may also be 
taken of the general business methods of railway and other well-known 
or quasi-public corporations when these methods are universally prac- 
ticed or commonly known to exist. Wigmore on Evidence, see. 2580; 
McEelvey on Evidence, 1032; Bank v. Hall, 83 N.  Y., 338; R. R. v. 
Miller, 25 Mich., 275. 443 
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Funn-ITURE Co. v. EXPRESS CO. 

The present case affords an apt illustration of the rule and the limi- 
tation suggested, and the doctrine has been stated at some length in  
order that the parties may be correctly guided in  its application on the 
further trial of the cause. The court can safely assume, as a matter of 
common knowledge, that the railroad lines connect Lenoir with the prin- 
cipal trunk lines leading north; that the city of Erie, Pa., is situated 
on Lake Erie, i~ said State, and accessible by railway. We can safely 
assume, further, that express companies are agencies organized for the 

purpose, at a higher price, of providing greater security and dis- 
(643) patch in  the delivery of freight, and that they select and secure 

for their business, as a rule, the most desirable and direct routes. 
The Court taking judicial notice of these facts, i t  must follow, as a fair 
and reasonable inference, that fourteen days is too long a time for the 
transportation of freight by express between the two points-Lenoir, 
N. C., and Erie, Pa.-and that, prima facie, there has been actionable 
negligence in  the performance of the contract of carriage. While, how- 
ever, the Court may assume the general facts suggested so as to permit 
the inference that in the absence of satisfactory explanation the time 
taken has been too long between the two points, i t  would not follow that 
the Court should go further and take judicial cognizance of additional 
facts which would be required to determine how much too long it was. 
This would likely involve the existence of further facts entirely too 
minute for the application of the doctrine, such as the route selected, the 
number and schedule of the trains, etc. "The principle of judicial no- 
tice is largely one of common sense," says McKelvey, supra. I n  the one 
case the general facts could be assumed because sufficiently notorious to 
make i t  safe and proper to do so. I n  the other i t  would not be safe and 
might lead to an erroneous conclusion, working harm to the litigants; 
and, therefore, if, in the further trial of the cause, i t  should become de- 
sirable to establish more accurately the exact quantum of wrongful de- 
lay, it would, no doubt, be proper that proof should be offered. 

There is nothing here said which militates in any way against the in- 
timation of the Court in Walker v. R. R., 137 K. C., 163, as to the re- 
quirement of proof, on the facts there presented. The question to which 
that intimation was addressed was in  reference to the distance and time 
required for a freight train from Cumnock, N. C., to Graham, N. C., 

via Greensboro. Between these places there were fourteen sta- 
(644) tions, and the point involved was the exact quantum of delay in  

delivery of the goods, with a view of fixing the amount of a pen- 
alty imposed by statute for each day's delay after a given time, allowed 
as free time. The accuracy required in such an investigation would 
make i t  entirely unsafe for a court to act without proof, and the case 
clearly comes within the limitation suggested that a court will only take 
judicial notice of such facts as are sufficiently notorious to make it safe 
and proper to do so. 444 
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The fahts testified to, and those of which the Court takes judicial 
cognizance, having established that there arises a presumption of action- 
able negligence against some one by reason of wrongful delay, our de- 
cisions are to the effect that on such facts there is also a presumption 
that the cause of action exists against defendant, in whose custody the 
goods are shown to have been after the delay occurred. 

I t  may be well to note here that in  using the terms prima facie and 
presumption, the terms do not import that the burden of the issue is 
changed, but that on the facts indicated the plaintiff is entitled to have 
his cause submitted to the jury under a proper charge as to existence or 
nonexistence and the effect of any presumption which may attach, as 
indicated in  the cases of Womble v. Grocery Co., 135 N .  C., 475; Stew- 
a ~ t  v. Carpet Co., 138 N. C., 60; Oeercash v. Electric Co., ante, 572. 

To resume the line of principal discussion, the decisions referred to 
have established that when there has been a contract for continuous car- 
riage of goods over a line composed of different and connecting carriers, 
and the goods are shown to have passed, under such contract, into the 
hands of the initial carrier in good shape and condition, the shipper 
will have a prima facie right of action against any one of the carriers 
in  whose custody the goods are proved to have been in  a damaged con- 
dition. This was held as to initial carrier in  Meredith v. R. R., 
137 N. C., 479. And as to the ultimate or intervening carrier, in  (645) 
Mitchell v. R. R., 124 N. C., 236; the general principle being 
stated in the last case as follows: "Among connecting lines of common 
carriers the one in whose hands the goods are found damaged is pre- 
sumed to have caused the damage, and the burden is on i t  to rebut the 
presumption." 

I t  is true that in the cases cited the injury complained of was wrong- 
ful  damage to the goods, and here the negligence charged for is wrong- 
ful delay; but the same reasons for establishing the principle of proof 
i n  the one case exist with equal force in the other. 

As said by Judge Poland in  32 Vt., 667, cited with approval in Mere- 
dith's case, supra: "The ruling is placed upon the ground that this is 
all the proof the nature of the case permits to plaintiff, and that proof 
of delivery by defendant to the next road was a matter peculiarly within 
the power of defendant, and not at all in  the power of the plaintiff." 
And in  Mitchell's ens;, supra, the ruling is referred to the same prin- 
ciple: "It is a principle of law when a particular fact, necessary to be 
proved, rests peculiarly within the knowledge of one of the parties, upon 
him rests the burden of proof." And in  6 A. & E., 609, i t  is said that 
"The liability of the initial carrier for delay is governed by the same 
rules which determine its liability for loss or injury of goods shipped 
to a point beyond its line." 

445 
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There would seem to be evidence here that each one of the connecting 
carriers in this case might be jointly liable for the default of the others; 
but we forbear giving definite expression on this question until the facts 
can be more fully developed in the further trial of the cause. Decisions 
which may be helpful in determining this question will be found in 
Rocky Mount Mills v. R. R., 119 N. C., 694; Lilzdley v. R .  R., 88 N. C., 

547; Phillips v. R. R., 78 N. C., 294; Bradford v. R .  R., 7 Rich- 
(646) ardson (S. C.), 201; Ilolliday v.  R. R., 74 Mo., 159; R .  R. v. 

Weakly, 50 Ark., 397. 
There was error in  dismissing the action as on judgment of nonsuit. 
Reversed. 

WALKER, J., concurring: There is evidence which I think tended to 
show that the iron shaft was not transported from Erie, Pa., to Lenoir, 
N. C., with due diligence, and this was sufficient to carry the case to 
the jury without the necessity of taking judicial notice, even generally, 
of the distance between the two places and the time necessary for trans- 
portation, with a view of deciding that the time consumed was unreason- 
able and the delay therefore negligent, although judicial notice is not 
taken of the exact time required. Having some doubt as to whether we 
are authorized to determine the fact of unreasonable delay, under the 
circumstances of this case, by invoking the doctrine of judicial notice, 
I express no opinion on that point, but confine my assent to the con- 
clusion of the Court only, that the nonsuit was improper, and for the 
reason I have already stated. 

I do not mean to say that the doctrine of judicial notice is not cor- 
rectly stated and applied by the Court, but that I prefer to rest my 
opinion of the case upon the other ground, which I am quite sure is a 
safe one, and especially as in either view a prima facie case is made for 
the plaintiff in the sense that the burden of proof (and not of the issue) 
is shifted to the defendant. 

Cited: Walker v. Carpenter, post, 681; Watson v.  R. R., 145 N. C., 
239; Wimlow v. Hardwood Co., 147 N. C., 277; Xason v. Cotton Co., 
148 N.  C., 507; Furniture Co. v.  Express Co., ib., 87; Cox v. R.  R., 149 
N.  C., 119; Lumber Go. v. R .  R., 152 N.  C., 78; Kissenger v.  Fitzgerald, 
ib., 253; Land Co. v.  Kinsland, 154 N. C., 81; Rkhards  v. Lumber Co., 
158 N.  C., 59; Beville v. R. R., 159 N. C., 229; 8. v. Wilkersolz, 164 N .  
C., 437; Trust Co. v. Bank, 166 N.  C., 117; Wilkins v. McPhail, 169 N. 
C., 558; Brinson v. R .  R., ib., 431; In re Allred, 170 N.  C., 159; Mew- 
born v. R .  R., 170 N.  C., 208; Reynolds v. Express Co., 172 N. C., 491. 
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W. R. ODELL v. MARTHB AND JOHPU' HOUSE. 
(647) 

(Filed 22 May, 1907.) 

Administrators-Evidence of Debt-Private Sale-Price-Burden of Proof. 
Revisal, see. 66, providing the hours, etc., of sale by administrators, etc., 

does not apply to private sales; and section 67 of The Code, permitting 
executors, administrators, etc., to apply to the clerk for an order to sell 
insolvent's evidences of indebtedness and prescribing the manner of sale, 
is directory, and it is well to follow it. In the absence of fraud or collu- 
sion, it is error in the court below to sustain a demurrer to the evidence 
upon the ground that the administrator sold certain notes of his intestate 
at  private sale, without order of court. The burden of proof is upon the 
administrator to show that he obtained a fair and full price. 

ACTION, tried before 0. H. Allen, J., and a jury, at  October Term, 
1906, of MADISON. 

Plaintiff sues upon certain notes executed by defendants, payable to 
H. T. Rumbough, the consideration being the purchase money of a par- 
cel of land,. for the conveyance of which, upon payment of the notes, 

,the payee executed a bond. Subsequent 'to their execution, Rumbough 
died and his duly appointed administrator made private sale of said 
notes to the .plaintiff, delivering them into his possession. At the trial 
the plaintiff produced the notes and tendered to the defendants a deed 
for the land, executed by the administrator. He  introduced the witness 
who made the purchase, showing that he purchased them at a private 
sale from the administrator. I t  was admitted that no order for the sale 
was made by the court. The defendants demurred to the evidence. De- 
murrer sustained. Plaintiff excepted and appealed. 

George A. Shuford and Shepherd & Shepherd for plaintiff. 
No counsel contra. 

COXNOR, J., after stating the facts: The case on appeal states that 
his Honor was of the opinion that the sale of the notes by the ad- 
ministrator was without authority of law and void. We were not (648) 
favored with any argument or brief by the appellee. We assume 
that his Honor based his opinion upon the provisions of section 67 of 
The Code, permitting executors and administrators to apply to the clerk 
for an order to sell insolvent evidences of debt and prescribing the man- 
ner of making the sale. This provision is first found in our statutes, in 
Laws 1868-'69. Prior thereto there was no statute empowering a per- 
sonal representative to dispose of insolvent choses in  action ; he was com- 
pelled, upon his final account, to return them into court. This statute 
was enacted to provide a way for the administrator to relieve himself 
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of liability and at  the same time realize something from choses in action 
which, by reason of homestead and exemption laws, were not collectible, 
but which might have some prospective value. For many years the 
statute made i t  the duty of the administrator to sell all personal prop- 
erty at  public sale, after advertisement, but the courts always held that 
the administrator could sell and pass the title to the personal property 
of his intestate. The law is laid down by Mr. Justice Daniel in  Wynns  
v. Alexander, 22 N .  C., 58. After noticing the language of the statute, 
he says: ('The executor might, before the passage of the act, have sold 
bona fide the goods and chattels of the testator or intestate. The legal 
title was in  him, and an honest purchaser from him would always have 
acquired a good title. The common law on this subject is not repealed 
by this act. The statute is only directory, which, however, i t  will always 
be well to follow, for, if the executor or administrator fails to obtain as 
much at private sale as would have been got at public vendue, he or they 
would have been bound to make good the (deficiency out of their own 
pockets." A note is attached to the report of this case (Ed. 1860) by 
Judge Battle, explaining the language used in Fanshaw v. Banshaw, 44 

N. C., 166, which apparently conflicts with the language of Judge 
(649) Daniel. The decision in Wynns' case is peculiarly applicable be- 

cause the property in  controversy was a slave, and the statute, 
like that regarding choses in  action, required the administrator to ob- 
tain an order from the county court to sell. I n  Gray v. Arrnistead, 41 
N.  C., 74, Pearson, J., says: "The exigency of estates sometimes makes 
a sale of notes necessary." Dickson v. Crawley, 112 N.  C., 632; Cox v. 
Bank, 119 N.  C., 305. There is no suggestion of any fraud or collusion 
between the aidministrator and the purchaser. Section 66, Revisal, pro- 
vides that all public sales shall be between certain hours, and imposes a 
penalty upon one who shall make a sale otherwise. This does not apply 
to private sales. They are, of course, made at  the risk of the adminis- 
trator, putting upon him the burden of showing that he obtained a full 
and fair price. The judgment of nonsuit must be vacated and the cause 
heard upon its merits. 

New trial. 
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I. S. FISHER v. W. J. OWEN. 

(Filed 22 Hay, 1907.) 

1. State's Lands-Entry-Description-Evidence. 
The entry upon the State's unimproved and vacant lands must import 

to describe the land so that another person may identify it thereby. 
Under Revisal, sec. 1707, an entry describing the lands as "640 acres on 
the waters of the Toxaway River, Transylvania County," followed by a 
grant to "a tract of land lying on both sides of Toxaway River, beginning 
at a hickory on the east side of the river, the northwest corner of Harriet 
Fisher's homestead tract, . . . containing 430 acres," etc., is void for 
uncertainty of description, and affords no notice to a subsequent enterer; 
and the description cannot be aided by testimony that the State had no 
other land which it could grant in that immediate locality adjoining 
Harriet Fisher's homestead tract, and did not own there more than 430 
acres. 

2. Same-Notice-Trustee. 
When an entry upon the State's unimproved and vacant land is void 

for vagueness of description as against a subsequent enterer, and not 
made more definite by survey in the required time, it can afford no actual 
or implied notice to the subsequent enterer; and he, having perfected his 
entry, cannot be declared to hold as trustee for the prior enterer. 

ACTION tried before 0. H. Allen, J., and a jury, a t  August (650) 
Term, of TRANSYLVANIA. 

The plaintiff seeks to have the defendant declared a trustee for his 
benefit, in respect to the land described in the complaint. The case was 
disposed of in  the Superior Court upon the opinion of the judge tha t  
plaintiff was not entitled to judgment, and so instructed the jury. T h e  
plaintiff introduced the record of an entry made in  the entry taker's 
office, Transylvania County, by J. B. Burgess, 4 July, 1896, as follows: 
"J. B. Burgess enters a ~ d  claims 640 acres of land on the waters of 
Toxaway River, in  Transylvania County, North Carolina, beginning on 
the northwest corner of the Harriet Fisher homestead tract of land and 
adjoining the lands of I. S. Fisher and others, and runs various courses 
for complement." The defendant objected to the entry because the de- 
scription was too vague and uncertain. His  Honor was of the opinion 
with defendant, but admitted the entry to enable the plaintiff to show 
the location by survey-or to show actual notice to defendant. Plaintiff 
next introduced a grant from the State to J. B. Burgess, I. 8. Fisher, 
and John Fisher, assignees, bearing date 28 December, 1898, to a tract 
of land "lying on both sides of Toxaway River, beginning a t  a hickory 
on the east side of the river, the northwest corner of Harriet Fisher's 
homestead tract," and running by metes and bounds set out in  the grant 
in  full to the beginning, containing 430 acres. The plaintiff testified to 



I N  T H E  SUPREME COURT. [I44 

the location of the land described in the grant. He  thereupon intro- 
duced an entry made by defendant of 100 acres, 24 October, 1896, 

(651) which is conceded to cover a portion of the land included in the 
grant to plaintiff. H e  also introduced a grant from the State to 

defendant, bearing date 26 July, 1897, registered 9 June, 1898. This 
grant covers 59 acres, being a portion of the land included in the entry 
of 25 October, 1896. This entry and grant were introduced by plaintiff 
to show legal title i n  defendant. For  the purpose of showing actual no- 
tice to defendant, the plaintiff introduced A. J. Lee, who testified: "I 
was present when W. J. Owen had his survey made for his grant. I. S. 
Fisher was not present, but J. B. Burgess came to us while we were sur- 
veying. H e  came up and asked us what we were doing. H e  said we 
would better get out of there; said 'This is  Slick Fisher's land.' That 
he (Fisher) would be mad when he found i t  out. Before beginning the 
survey, Owen said for us to wait and he would go out of there; said 
'This is Slick Fisher's land.' That he, said Fisher, was not at  home, but 
that he would go and run out the land anyway." 

Plaintiff offered to show that the State had no other land in that im- 
mediate locality adjoining the lands of Harriet Fisher's homestead tract, 
I. S. Fisher, and others, vacant, which i t  could grant, except what the 
Burgess entry was intended to cover and did cover; that the State did 
not own more than 430 acres of land in that locality. Plaintiff offered 
to show that the grant issued on the Burgess entry was surrounded on 
every side and on every line and angle with State grants, or deeds and 
possessions equal to grants. This testimony was excluded, and plaintiff 
excepted. Burgess testified that while defendant was making the survey 
he told him that "he better not make the survey; i t  might cause hard 
feelings." His Honor instructed the jury to answer the issue, Did the 
defendant, W. J. Owen, lay his entry and take out his grant with notice 

of the plaintiff's entry, as alleged? "No." Plaintiff excepted. 
(652) From a judgment on the verdict plaintiff appealed. 

Welch Galloway for plaintif. 
Gwrge A. Shuford and Shepherd & Shepherd for defendant. 

CONSOR, J., after stating the case: The plaintiff insists that his Honor 
erred in  holding that the Burgess entry was void for vagueness and 
uncertainty in  the description of the land intended to be included in it, 
and that i t  did not afford notice to defendant. He  further insists that 
if he is in  error in  this, that defendant had actual knowledge of facts 
and circumstances putting him upon inquiry, which, if prosecuted, 
would have given him notice, and that he thereby had constructive 
notice. I t  is well settled that an entry of land creates an "inchoate 
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equity" which becomes a complete legal title upon payment of the money 
and taking grant. That a person making a subsequent entry, followed 
by a survey and grant, with notice of the first entry, acquires the legal 
title, but will be declared to hold as trustee for the prior enterer. Gil- 
christ v. Middleton, 107 N.  C., 678; Newton v. Brown, 134 N. C., 439. 
Section 1707, Revisal, containing the statute in  force in  1896, provides 
that "Claimant shall set forth in his entry where the land is situated, 
the present watercourses and remarkable places as may be therein, the 
natural boundaries and the lines of any other person, if any, which 
divide i t  from other lands." Does the description in  the entry, under 
which plaintiff claims, comply with these requirements? I t  will be ob- 
served that we are not discussing the question whether the entry is suffi- 
cient, after survey is made and grant issued by the State, to vest the 
title. The State alone is interested in this question, and, as said by 
Judge Rufin in  Harris v. Ewing, 21 N .  C., 369, i t  is only so in  regard 
to the quantity. I n  that case it is said: "The entry must import 
to describe the land so that another person may identify i t  (663) 
thereby; and, therefore, that one who makes a second entry 
might have done i t  before he laid out his money." The learned judge 
says in that case that if the plaintiff's claim had depended on his entry 
alone, the Court would have had no difficulty in pronouncing i t  de- 
fective, but that he surveyed i t  and completely identified it, and of that 
the defendant had full knowledge before the inception of his title. 
While, to a large extent, each case must depend upon its peculiar facts, 
we may be aided by referring to some of the decisions of this Court in 
regard to the sufficiency of entries to put a second enterer upon notice. 
I n  Johaston v. Shelton, 39 N.  C., 85, the language was "640 acres of 
land, beginning on the line dividing the counties of Haywood and 
Macon, at  a point a t  or near Lowe's Bear Pen, on the Hog Back Moun- 
tain, and running various courses for complement." Rz~firz, G. J., says : 
('Its vagueness renders it void as against a subsequent enterer who sur- 
veys and pays his money before the plaintiffs had made their entry nqre  
specific, if the expression may be allowed, by a survey, identifying the 
land they meant to appropriate." 'The opinion in this case is exhaustive 
and conclusive. I n  Mun~oe v. NcQorrnick, 41 N. C., 85, the e ~ i t r y  was 
"640 acres of land in  the county of Cumberland, on the head of Big 
Cross Creek, joining the Toney and Murchison lands." Pearson, J., 
holding the entry void, says: "Where one makes an entry so vague as 
not to identify the land, such entry does not amount to notice, and does 
not give any priority of right as against.another individual who makes 
, an entry, has i t  surveyed, and takes out a grant. Where an entry is 
vague, it acquires no priority until i t  is made certain by a survey. The 
good sense of this principle will strike every one as soon as i t  is sug- 
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gested." I n  Fuller v. Williams, 45 N. 'C., 162, the description is "100 
acres of land on the waters of Uharie, adjoining the lands of his 

(654) own, and runs for complement." Held void for uncertainty. I n  
Grayson v. English, 115 N. C., 358, Mr. Justice Avery reviews 

the case and says: "The two methods of affecting all subsequent enterers 
with constructive notice are: (1) By making a survey of a floating or 
vague entry containing an indefinite description, and thus identifying 
that which was before uncertain. (2)  By making the description, etc., 
explicit, so as to give reasonable notice to a second enterer of the first 
appropriation. The object of description is to identify the thing for 
which the contract is made, and whatever means will effect that end 
must be all sufficient." I n  that case the entry was "540 acres of land 
lying on both sides of Huntsville (or Haney) Mountain, extending from 
the north end along the summit and down both sides to deeded lands 
adjoining Miles Higgins, John Jarrett, the Prices, and others." 

By the light reflected upon the subject by these decisions, and the rea- 
soning upon which they are supported, we are brought to concur with 
his Honor that the entry is too vague and indefinite to affect the rights 
of one who enters, surveys, pays his money, and takes a grant. The 
land entered is said to be on the waters of Toxaway River, but when the 
grant is taken the location is made "on both sides" of the river. Again, 
i t  is to be noted that while the beginning is sufficiently definite, there is 
nothing in the entry indicating in  what direction the first call would go 
or where i t  would reach the I. S. Fisher land. We note that in  the grant 
there are nine calls before the Fisher land is reached. Giving to the 
entry the most liberal construction in aid of its sufficiency, we are 
unable to see how a person desiring to make an entry in  that section 
could ascertain, by reference to the entry itself, where the enterer in- 
tended to locate. I n  our judgment, i t  comes clearly within the descrip- 
tion of a '(floating entry," which, until surveyed and located, is void as 

to other persons who may make and take a grant. The enterer 
(6.55) may have surveyed his entry and thereby acquired his inchoate 

equity or preemption, which, if perfected within the time pre- 
scribed, would have given him a good title or a perfect equity against 
any intervening enterer. Does the testimony, taken most strongly for 
plaintiff, show knowledge of such facts and circumstances as were suffi- 
cient to put him upon inquiry? A number of expressions are used by 
the judges indicating the opinion that the only notice which will be suffi- 
cient to protect a vague, indefinite entry is a survey, and, as said by 
Judge Pearson, the good sense of this principle is manifest. Suppose 
that Burgess had taken the defendant to the beginning point called for, 
and used to him the exact language of the entry, what more would he 
have known than the entry disclosed? I n  Harris v. Ewing, supra, 
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wherein the second enterer is held to be fixed with notice of a vague 
entry, the land was surveyed "before the inception of his title." Judge  
R u f i n  says that such ('specific notice" will supply the original defect in 
the entry. Assuming, however, that the defendant can be fixed with 
notice otherwise than by a survey, the question arises, What facts and 
circumstances were known to him? Lee says that Burgess told him that 
the land being surveyed was "Slick Fisher's land." This is very far  
from telling him that i t  was land which he (Burgess) had entered. 
Defendant went off to see if Fisher was a t  home, and said that he was 
not there. The statement made by Burgess was not true. I t  was not 
Fisher's land. So fa r  as the evidence shows, the assignment by Burgess 
to the two Fishers of an interest in the entry had not at  that time been 
made; the date of the asdgnment was not shown. The grant, wade 
several months later, was to Burgess and the two Fishers as tenants in 
common. Burgess says that he told defendant he better not make the 
survey; i t  would cause hard feeling. This falls far  short of indicating 
that Fisher claimed the land. We do not see how Jacob's testi- 
mony is any more helpful to plaintiff. We concur in  the well (666) 
considered argument of plaintiff's counsel, that knowledge of any 
facts and circumstances reasonably calculated to put a man on inquiry 
makes i t  his duty to make inquiry, and that he will be fixed with notice 
of all facts which such inquiry would have elicited. We do not find in 
the testimony knowledge of such facts and circumstances. Burgess 
knew he had entered the land, and should have known what land he 
entered, and yet when he saw defendant surveying what he claims to be 
his entry he does not suggest to him that he is on such entry, but con- 
tents himself with saying that to survey i t  will cause hard feelings and 
that Fisher will be angry-that he "is on Slick Fisher's land." There 
i s  another fatal defect in plaintiff's case. The grant shows that the title 
is in  Burgess, the plaintiff, and.another. There is no sufficient evidence 
that his cotenant had ever conveyed to him the land covered by defend- 
ant's entry and grant. Burgess says that there was some agreement to 
that effect. I n  any aspect of the testiniony we concur with his Honor's 
ruling. The judgment must be 

Affirmed. 

Cited: Call v. Robinett, 147 N.  C., 617; Babb v.  Marmfacturing Co., 
150 N.  C., 140; Lovin v. Carver, ib., 711; Cain v. Downing, 161 N .  C., 
596. 
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JOHN L. WORTH v. E. H. WRENN, ADMINISTRATOR, ET AL. 

(Filed 22 May, 1907.) 

1. Bond for Title-Vendor and Vendee-Statute of Limitations. 
In an action to enforce a vendor's lien for unpaid purchase money, 

where a bond has been given to make title to real property, the statute 
of limitations does not begin to run until the possession of the vendee 
has become hostile; and neither the lapse of time nor the statute of limi- 
tations will operate to prevent the subjection of the realty or its pro- 
ceeds, as distinguished from an action on separate notes given for the 
purchase price or in personenc, to the payment of whatever may be due, 
until some action has been taken that places one of the parties in a 
position of resistance to the claim of the other. 

2. Evidence-Transaction wi th  Deceased Persons. 
It is competent for plaintiff's witnesses to testify what the deceased 

maker of the note sued on testified on a former trial as to its payment. 
Such is not within the meaning of the statute, Revisal, see. 1631, con- 
cerning certain transactions with a deceased person. 

(657) SPECIFIC PERFORMAROE of a contract for the sale of land, tried 
before Ward, J., and a jury, a t  November Term, 1906, of SURRY. 

There were statements in  the record, admission of parties and evi- 
dence of plaintiff which tended to show that on 10 November, 1863, 
Job  Worth and Ice Snow contracted in  writing to sell and convey unto 
William Colson the land described in  the complaint ; that William Colson 
agreed to pay 1,200 pounds of good tobacco, and executed his three bonds 
set out in  the complaint; that William Colson immediately went into 
possession of the said land and held undisturbed possession until his 
death, and his children, the defendants, except the administrator, have 
held possession since his death; that this action was commenced against 
William Colson on 23 May, 1901 ; that while the action was still pending 
William Colson died, and E. H. Wrenn. was duly qualified as adrninis- 
trator of his estate; that at  the Spring Term, 1905, the heirs at  law of 
William Colson were made pgrties defendant; that the heirs a t  law filed 
an answer denying the execution of the bonds, denying that plaintiff 
was the owner of the bonds, and also denying that plaintiff could make 
good title to the land, admitting that $2 was still due, and the parties 
plead the statute of limitations. The execution of the bonds was proven 
by the testimony of John Snow, a witness to the said notes. That it was 
admitted that the plaintiff was i n  possession of the notes; that he was 
the only heir at  law and distributee sf Job Worth, deceased, one.of the 
payees in the note, and was also the purchaser of the interest of Ice  
Snow, the other payee in  the notes; and i t  was further admitted that 

plaintiff was in  a condition to make a good title to the land; 
(658) that 10 cents per pound was a reasonable price for tobacco during 
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the years of 1862-1864; that 300 pounds of tobacco were dehered  to 
the payees to be credited on the bonds on 8 February, 1867, and 401 
pounds on 3 May, 1870; that William Colson was insolvent from the 
date of the contract until his death. 

The plaintiff offered himself as a witness, and was asked the question, 
"State if you ever heard William Colson testify in  public trial, before 
a referee appointed by the court, in the case of Ice Snow v. Johm I. 
Worth, administrator of Job Worth, deceased, with reference to the 
notes sued upon in this action, as to whether said notes had been paid; 
and if you did so hear him examined, state what he said." This question 
was objected to by the defendants and the objection sustained by the 
court, and the plaintiff excepted and assigned same as error. 

Defendants then stated that they would offer no evidence. They ten- 
dered plaintiff a judgment for $2, and the same was rejected. 

His  Honor held that the plaintiff .had not made out a case, and, the 
statute being pleaded, plaintiff had not brought himself within it, and 
the defendants consented to the judgment in the sum of $2, admitted to 
be due by them in their answer, and judgment was rendered accord- 
ingly. From this judgment plaintiff prayed an appeal, and, by excep- 
tions duly noted, assigned the following errors, to wit: 

1. That his Honor erred in  excluding the evidence of John I. Worth 
with reference to the sworn statements of William Colson before the 
referee. 

2. That his Honor erred in holding as a matter of law that the plain- 
tiff could not recover, except the $2 admitted to be due by the defend- 
ants in  their answer. 

W .  B. ' ~ a r t e r  for plaifitiff. 
J. M.  Bodemheimer for defendants. 

HOKE, J. The Court is of opinion that neither the lapse of time, as 
applied under our former system, nor the statute of limitations now in 
force, as a conclusion of law, will operate to bar the plaintiff's claim, 
and on the testimony and admission the plaintiff is entitled to have the 
case submitted to the jury. 

The action is to enforce the v'endor's lien for unpaid purchase money 
where a bond has been given to make title to real property on payment 
of the purchase price, the plaintiff owning the debt and holding the legal 
title as successor to the rights of the vendor, and the defendants holding 
as heirs of the vendee, the defendants and their ancestor from whom 
they claim having been in continuous possession of the property under 
and from the date of the contract. I n  such case our decisions are to the 
effect that neither lapse of time nor the statute of limitations will oper- 
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ate to prevent the subjection of the property or its proceeds to the pay- 
ment of whatever may be due until after one party'or the other has 
made some move looking to the execution of the contract, either by de- 
mand for specific performance or possession of the property which has 
been refused, or until some action has been taken that places one of the 
parties in a hostile attitude to the other or in resistance to his claim. 

The doctrine, as applied to lapse of time under the old system, and the 
reasons for it, are stated in the case of Scadett v. Hunter, 56 N. C., 85, 
where Judge Pearson, delivering the opinion of the Court, says : "Where 
there is a contract for the sale of land, the vendee is considered in equity 
as the owner, and the vendor retains the title as security for the purchase 
money. He  may rest satisfied with this security as long as he chooses, 
and when he wants the money he has the same right to compel payment 

by a bill for specific perfopance as the vendee has to call for 
(660) title. The right to have a specific performance is mutual, and 

when the vendee is let into possession and continues in possession, 
as in our case, i t  is taken for granted that the parties are content to 
allow matters to remain in statu quo until a movement is made by one 
side or the other. These principles are fully discussed in Falls v. Car- 
penter, 21 N. C., 237, which is decisive of this case." - 

I n  Scarlett v. Hunier the action was brought within twenty years 
from the maturity of the debt, and therefore the common-law doctrine 
that payment of a claim is  presumed after twenty years, applied by 
analogy in some.instances to equity causes, was not presented. The 
tenor of the opinion, however, is to the effect that while the vendee is in 
possession of the property in  recognition of the 'contract, and until 
something occurs to place the parties in  a hostile attitude to each other, 
the lapse of time does not operate to protect the property from the 
amount found to be due. Conceding that the presumption of payment 
after twenty years should apply with us, and the weight of authority 
seems to support this vi6w-Falls v. Torrence, 11 N. C., 412; Cox v. 
Brower, 114 N. C., 422; Lewis v. Hawkins, 90 U. S., 119; Evans v. 
Johmton, 39 W. Va., 300; Williams v. Mitchell, 112 Mo., 301; Jones on 
Liens, sec. 1108 ; Lawson on Presumption, sec. 72-it is a rebuttable one, 
and there is testimony which requires that the question be submitted to 
a jury. 

I n  addition to the testimony of the pecuniary condition of the vendee, 
there is an admission of record that there is a balance due on the con- 
tract for unpaid purchase money to the amount of $2, which had been 
repeatedly tendered, thereby admitting that the defendants are in  pos- 
session of the property in recognition of the contract, and that there is 
purchase money due thereon and still unpaid. And in reference to 
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the statute of limitations now in force and made applicable to (661) 
all causes of action instituted since 1 January, 1893, by chapter 
113, Laws 1891, our Court has held that where a vendee has entered 
and continued in  possession. under a bond for title and in  recognition " 
of the contract, the statute does not begin to run until the possession of 
the vendee has become hostile by a refusal to surrender after a demand 
and notice. I n  Overnzan v. Jackson, 104 N.  C., 4, i t  is held: '(While 
the relation of vendor and vendee is in  many respects similar to that 
existing between mortgagor and mortgagee, the statute prescribing the 
time within which actions to foreclose must be brought does not embrace 
actions arising out of executory contracts for sales of land. I n  an action 
to recover possession by vendor against a vendee who enters upon the 
contract, the only statute of limitation applicable is that of ten years 
(Code, sec. 158), and i t  only begins to run when the possession of vendee 
becomes hostile by a refusal to surrender after demand and notice. 
Although an action upon the debt secured by a mortgage may be barred 
by the lapse of time, the remedy appertaining to the security may be 
enforced." And Chief Justice S"mith, speaking to this question, said: 
('But, as the relation of vendor and vendee is not within the words of the 
statute, though it possesses many features in common with that provided 
for in  the statute, we do not feel at liberty to extend its terms and take 
i n  the case to which they do not apply. Proceedings to foreclose and 
redeem are thus limited and confined to mortgages and deeds in trust, 
and to these the time is restricted, and to none arising out of executory 
contracts of sale. The only statute here applicable is that of Code, 
sec. 158, which prescribes a ten years limit for causes of action not 

' 

specifically provided for in preceding sections. But  to the application 
of this statute the obvious objection presents itself that i t  must be put 
in  operation by an adverse holding, and hence the possession is that of 
a tenant holding under the owner, rendered hostile by no demand 
and refusal to surrender or resistance offered to the owner's (662) 
reentry. Parker v. B a n b ,  79 N. C., 480; Allen v. Taylor, 96 
N. C., 37. Equally without support is the suggestion that if the debt is 
barred, so must be the mortgage to secure it. These are essentially dis- 
tinct as affected by the statute of limitations, as held in  Capehart v. Det- 
trick, 91 N.  C., 344; Long v. Miller, 93 N.  C., 227.'' 

The statute of limitations, when properly pleaded, will bar an action 
for the debt, so as to prevent any judgment in personam to be collected 
out of other property of the debtor; but i t  will not prevent the appro- 
priation of the property held and occupied under the bond until ten 
years have elapsed from the time when there has been a demand and 
refusal. This follows, 'no doubt, from the principle uniformly held with 
us, that the occupation of the vendee in such cases is permissive and 
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rightful, and that such occupant is entitled to a demand and reasonable 
notice before he can be required to surrender the possession. Allen v. 
Taylor, supra, and the authorities therein cited. 

The Court is of opinion, also, that the evidence offered as to what 
plaintiff heard William Colson, now deceased, testify concerning these 
notes on a trial before a referee should have been received on the issue 
as to payment. The proposed testimony was neither within the letter 
or spirit of the statute which, under certain circumstances, excludes tes- 
timony of a party litigant as to transactions with a person deceased 
(Code, sec. 590; Revisal, see. 1631), and the reception of such evidence 
has been expressly approved (Costen v. McDowelZ, 107 N. 'o., 546). 
The case states that the plaintiff holds the legal title, and i n  that respect 
is able to perform the contract; and as to the debt, under our present 
system of procedure, where an action is prosecuted in  the name of the 

real party in  interest, the possession of the bond, though non- 
(663) negotiable, is p ~ i m a  facie evidence of ownership i n  plaintiff as 

.against every one except the payee. Jackson v. Love, 82 N. C., 
405; Holiy v.  Holly, 94 N.  C., 670. 

If ,  however, it should be made to appear that there are unpaid debts 
outstanding and enforcible against the estate of Job Worth, the vendor, 
i t  may be necessary to have his administrator made a party plaintiff or 
defendant. 

For the errors indicated the plaintiff is entitled to have a 
New trial. 

C%ted: I n  re Dupree's Will ,  163 N.  C., 259; Davis v. Pierce, 167 
N.  C., 138; lirnight-v. h m b e r  Co., 168 N.  C., 453; Love v. West, 169 
N.  C., 15. 

J. F. WATERS, ADMINISTRATOR, AND C.  L. EPLEY v. SECURITY LIFE AND 
ANNUITY COMPANY. 

(Filed 22 May, 1907.) 

1. Insurance-Contract-Evidence-Nonsuit. 
It  is error in the court below to dismiss an action upon a contract of 

insurance as on judgment of nonsuit under the Hinsdale Act upon the 
evidence, when there is testimony tending to prove that there was a com- 
plete and definite contract of insurance between the intestate and defend- 
ant company as contained in the policy, and no evidence tending to show 
that the contract was ever modified or rescinded. 
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2. Same-Policy Delivered. 
When a policy of insurance which complies vith the application has 

been unconditionally delivered, is the absence of fraud i t  is conclusive 
evidence that the contract exists between the parties. 

3. Same-Acceptance. 
Acceptance by the insurance company of the applicant need not neces- 

sarily be evidenced by physical possession by the insured of the policy, as  
delivery is largely a question of intent, frequently indicated by mailing 
a letter in due course containing an unconditional acceptance, or by send- 
ing the policy to an agent with instructions for unconditional delivery, 
where there is no contravening stipulation in the contract itself. 

4. Same-Evidence-Declarations-Questions for Jury. 
The physical delivery by the company of the policy of insurance to the 

applicant thereof makes out a prima facie case that there is a completed 
contract of insurance as contained in the policy; but the effect of such 
physical delivery can be qualified and explained, and, on issue properly 
joined, pertinent declarations of plaintiff's intestate made a t  the time, or 
afterwards, when against the interest of declarant, may be relevant as  
testimony on the question. 

5. Same-Policy Forms-Alterations-Judicial Notice. 
The Court takes judicial notice that policies of insurance are gotten 

up on printed forms designed to meet the average and general demand 
in contracts of this nature, and frequently changes are made to-meet . 
special conditions ; in the absence of special circumstances tending to 
cast suspicion thereupon, entries by marginal notes and "pasters" on the 
policy raises no presumption of alteration, but the nature of the entry 
and its placing are simply circumstances on the general question for the 
jury as to a completed contract. 

6. Same-Cancellation-Mutual Consent. 
While a contract of insurance may be set aside by mutual consent upon 

a suacient consideration, until such is effected it remains binding. If 
the insured, acting under an erroneous impression that the policy was 
not such as he had agreed t o  take, returned it and said he would not; 
pay his notes given therefor, and the company did not accept the proposi- 
tion unconditionally, such conduct was nothing more than a proposal to  
cancel, and upon the death of the insured before acceptance the negotia- 
tion was off and the contract of insurance remained effective. 

ACTION on policy of insurance, tried before Cooke, J., and a (664) 
jury, a t  December Term, 1906, of BURKE. 

The defendants contended tha t :  
1. N o  policy of insurance of defendant company h a d  ever existed i n  

favor of plaintiff's intestate. 
2. I f  any  such policy had ever existed, the same had been canceled by 

mutual  consent and was not i n  force a t  the time of intestate's death. 
A t  the close of plaintiff's evidence, and again a t  the close of the entire 

evidence, there was a motion by defendant to dismiss the action as on  
judgment of nonsuit. The  latter motion was allowed, and plaintiff ex- 
cepted and appealed. 
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(665) S. J. Erv in  for plaintifi. 
A v i r y  & Avery  for defendant. 

HOKE, J. There was evidence offered on the trial tending to show 
that in  February, 1906, plaintiff's intestate, a liveryman doing business 
in  Morganton, N. C., made written application for a policy of insurance 
of a specified kind in defendant company, passed a satisfactory physical 
examination, and executed two notes as payment on premiums, each for 
$107.30, and payable, respectively, one 1 November, 1906, and the sec- 
ond 1 March, 1907. The application, indorsed and approved by the 
company's agent, was forwarded to the company and a policy wa's im- 
mediately issued, returned to defendant's agent at  Morganton and there 
delivered to theintestate. The kind of policy desired is thus stated in 
the application : 

"(Margin) Accepted : E. R. Michaux. 
."Date policy, 25 February, 1907; term insurance. 
"I hereby apply to the Security Life and Annuity Company, Greens. 

boro, N. C., for insurance upon my life, and agree that this application 
shall be the basis and a part of the proposed contract for insurance. 

"Premiums, $170.10. Term, $44.50." 
A part of this description, to wit, "Date of policy, 25 February, 1907 ; 

term insurance,'' was written on the margin, and perhaps some other 
portions of the statement. The policy insured Charles L. Epley, the ap- 
plicant, in  defendant company, in the sum of $5,000, and on the face of 
the policy was pasted a slip, termed a paster, as follows: 

"Whereas Policy No. 4415, for $5,000, has been issued by the Secur- 
i ty Life and Annuity Company of Greensboro, N. C., upon the life of 
Charles Lee Epley (hereinafter c a l l ~ d  the insured), of Morganton, 

N. C., to take effect on 25 February, 1907, provided payment of 
(666) the first premium specified therein shall have been made upon 

delivery of this agreement; and 
"Whereas the insured desires temporary insurance for the same 

amount during the period intervening between 25 February, 1906, and 
25 February, 1907 : 

'(Now, therefore, the company agrees that upon delivery of Policy No. 
4415 and of thi's agreement, and payment a t  the date of such delivery of 
the premium of $44.50, receipt of which amount is hereby acknowledged, 
i n  consideration of this agreement, and provided that insured shall die, or 
in  event of total and permanent disability before 25 February, 1907, i t  
will admit the same liability which would exist if said Policy No. 4415 
were in  force at  the time of such death or disability." 

And a t  or near the close of the policy is a stipulation to the effect that 
no premiums thereon shall be required after 25 February, 1920. 
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Shortly after the delivery of the policy, intestate was heard to com- 
plain, by several persons examined as witnesses, that the policy was not 
the kind he had applied for, and that he believed he would send i t  back. 
To one he stated, in  substance, that i t  required sixteen- payments instead 
of fifteen; to another, that i t  was dated a year forward and the rate 
was higher; and yet to another, that he had applied for a straight policy 
and they had sent him a term policy, etc., and soon thereafter he re- 
turned the policy to the company, accompanied by a letter, as follows: 

MORGANTON, N. C., 27 February, 1906. 
THE SECURITY LIFE AND ANNUITY COMPANY, 

Greefisboro, AT. C. 
DEAR SIRS :-I am to-day returning the policy you sent me, which is  

not the one I bought, and I do not propose to accept it. My policy was 
to correspond with the date of the application, and the one sent 
me is dated for 1907, and, of course, I will not accept it. I still (667) 
have the receipt Mr. Yates gave me, and will keep i t  until I get 
the policy I bought or my notes, one. I will protest these notes if policy 
does not come according to 'contract. Respectfully, 

C. L. EPLEY. 
The officers of the company, in reply, wrote several letters to him, as 

follows : 
2 MARCH, 1906. 

MR. C. L. EPLEY, Morganton, N. C. 
MY DEAR SIR:-Your letter, with Policy No. 4415, issued in  accord- 

ance with your application, just received, and I note what you say in  
regard to same. The policy is all right as i t  is. However, if you prefer 
it different, of course we shall be glad to change i t  for you. I am refer- 
ring the letter to our Mr. Yates, who will take i t  up with you, and I 
am sure will make i t  satisfactory to you. 

With best wishes, I am, Yours truly, 
GEORGE A. GRIMSLEY, Secretary. 

The plaintiff next offered the following letter : 
2 MARCH, 1906. 

MR. P. P. YATES, Asheville, N.  C. 
DEAR SIR:-I am sending you the policy of Charles L. Epley and his 

letter in regard to same. I think i t  best for you to go right down to see 
him. I am writing him that the matter has been referred to you, and 
that you will take i t  up with him. 

Sorry I did not get to see you before you left town. Hope you will 
have the biggest business during Narch you ever had. 

Yours truly, 
GEORGE A. GRIMSLEY, Secretary. 
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(668) Plaintiff next offers letter from Mr. P. P. Yates, general agent 
of the defendant company, dated: 

ST. LOUIS, NO., 7 March, 1906. 
C. L. EPLEY, Norganton, N .  C. 

DEAR SIR:-I have just received a letter from our secretary, Mr. 
Grimsley, telling me that you did not understand your policy, and had 
sent i t  back. Now I, of course, know that you did this simply because 
you did not understand it, and I would not want you to have i t  unless 
it is in every particular just what I sold you, and it shall come up to 
that standard in  every way; but I will soon be in Morganton again, and 
as there never was so nice a policy put on paper before, I am sure I can 
make i t  all right with you. 

With best wishes, I am, Yours truly, 
PETER P. YATES. 

Speaking to this matter of returning the policy, J. L. Jarvis, a wit- 
ness for defendant, testified : 

"Q. Did he ask you anything about returning the policy? 
"A. Yes; he wanted Mr. Johnson (another agent) and myself to 

take the policy. We refused to do it, and then I said to him, 'You can 
take i t  up through Mr. Yates.' I gave him his address. Cannot say 
whether he told me in so many words whether he would return it or 
not." 

While the matter remained in the condition indicated by these letters 
and testimony, the intestate was accidentally drowned, by reason of high 
water in  driving across country, in  the line of his occupation; and, at 
the time of his death, both the policy and the notes given by plaintiff on 
the premium were in possession of the company. The policy, or a copy 

of it, was furnished plaintiff in response to notice, and the notes 
(669) were produced at the trial by order of the court made in the 

cause. 
The two notes for $107.30 each equal $214.60, being the equiva- 

lent of the term insurance for year 1906 ------------------- $ 44.50 
Premium due 25 February, 1907 .......................... L 170.10 

$214.60 

By correct interpretation, there is evidence here tending to prove that 
there was a complete and definite contract of insurance between the in- 
testate and defendant company as contained in the policy, and if this 
should be established there is nothing i n  the testimony as i t  now aFpears 
which shows or tends to show that such a contract was ever modified or 
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rescinded. I t  is a recognized principle of the law of contract, applied 
by well considered decisions to contracts of insurance, that where there 
has been formal application made for a specified kind of insurance, all 
thc required preliminaries having been complied with, and such appli- 
cation has been unconditionally accepted and the acceptance signified 
by some definite act of the company, that the contract of insurance is 
then complete and will bind the parties according to its terms. Croolc 
v. Cowan, 64 N.  C., 743; B o ~ d e n  v. R. R., 113 N. C., 570; Barnes v. Tn- 
surance Go., 94 U.  S., 299; Instrance Go. ?I. Hallact?, 27 N .  J .  L., 645; 
Heiman v. Insurance Go., 17 Minn., 153; Vance on Insurance, 160; 
Bliss on Insurance, 210-215. 

I t  is not required a t  all that the acceptance by the company should be 
indicated by a manual delivcry of the policy to the insured; for, as said 
in  some of the cases cited, "It is npt the physical possession of the policy, 
but the legal right thereto which is determinative of the question." 
Accordingly, a binding acceptance can be, and frequently is, indicated 
by thc nlailing of a lctter in due course containing an unconditional 
acceptance, or by sending a policy to an agent with instructions for un- 
conditional delivery, where there is no contravening stipulation in  the 
contract itself. Insurance Co. 21. McArthur, 118 Ala., 695; In-  
surance Go. v. Babcock, 104 Ga., 67; reported, also, in 69 Am. (670) 
St. Reports, 134, with a very instructive and satisfactory note on 
the subject by the editors; Joyce on Insurance, see. 91, pp. 92, 93. And 
whcre a policy which complies with the application has been uncondi- 
tionally delivered, in  the absence of fraud i t  is held to be conclusive evi- 
dence that the contract of insurance exists between the parties. Ray- 
burn v. Casualty Co., 138 N. C., 3'79; Grier v. Insurance Co., 132 N. C., 
542; Insurance Co. v. Jones, Civil App. (Texas), 32 Tex. Civ. App., 
146. I t  may be noted, as postulates of this last proposition, ( I )  that the 
policy complies with the application; (2) that the delivery is uncon- 
ditional. 

. The fact that the p o l i ~ y  in a given case has becn turned over to the 
insured is not conclusive on the question of delivery. This matter of de- 
livery is largely one of intent, and the physical act of turning over the 
policy is open to explanation by par01 evidence. I t  does, however, makc 
out a prima facie case that there is a completed contract of insurance as 
contained in  the policy. Vance on Insurance, 169 ; Joyce on Insurance, 
see. 94. 

I n  the case beforc us, considering the policy with the paster or rider 
in  connection with the application-and i t  is right so to consider them 
(Insurance Go. v. Bussel, 75 Ark., 25)-it appears on the face of the 
papers that, while the intestate seems t9 have had, a different impression, 
as a matter of fact the policy complied with the application. I t  did not 
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require, as he erroneously supposed, sixteen instead of fifteen payments; 
and both as to containing, in part, term insurance, and in  the amount 
of the premium, the application and the policy were in  accord. 

I f ,  then, this application was the one which intestate really made, and 
the policy co.mplying with it was unconditionally delivered, in such case 

the minds of the parties had met on one and the same thing a t  
(671) the same time, and the contract of insurance was complete. I f ,  

however, as defendant contends, the agent, without the knowledge 
or consent of the intestate, had changed the application, then the policy 
which was sent him in accordance with an application so wrongfully 
changed would not be the contract until the applicant had been given 
reasonable time to consider and had signified his assent to the propo- 
sition as amended. And if, in the exercise of that right, he returned the 
policy, in  such case the negotiation would have ended without a con- 
tract. Or, if the policy did accord with the application as made by the 
intestate, and the delivery which was actually made was not uncondi- 
tional, but on approval, this would leave the matter in the tentative; 
and if the intestate, in such case, exercising the privilege given him by 
the terms of the delivery, returned the policy, in  that case there would 
be no binding agreement, and plaintiff could not recover. I t  is a ques- 
tion for the jury as to whether there was a valid and binding contract 
of insurance between the parties; and the declaration of the intestate 
would seem to be relevant on that issue in  so far  as they tended to show 
that the application had been changed without his knowledge, and as to 
whether the delivery was unconditional or qualified. 

I t  is urged upon our attention that some of the entries, by means of 
which the application was made to accord with the policy and the paster, 
were made on the margin of the application and written longitudinally, 
and that such entries, so made, and even the paster itself, are presump- 
tive evidence of a change in the contract after the application had been 
first signed. But neither the authorities nor the known usage in the 
making of such contracts are in support of the position to the extent 
contended for. We know that these policies, as well as the applications, 
are gotten up on printed forms designed to meet the average and gen- 

eral demand in contracts of this nature, and frequently changes 
(672) are made to meet special circumstances; that these are ordinarily 

noted on the margin, and a slip is then pasted on the face of the 
policy to express the contract as affected by these changes. I n  the 
absence, therefore, of some special circumstances tending to cast sus- 
picion on such entries, there should be no presumption of any altera- 
tion; but the nature of the entry and its placing are simply circum- 
stances on the general guestion as to whether there has been a completed 
contract of insurance. And 80 i t  is held by authority: Pierce v. Insur- 
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ance Co., 138 Mass., 161; Patch v. Insurance Co,, 44 Qt., 481; Mc- 
Laughlin v. Insurance Co., 57 Me., 170; Joyce on Insurance, sec. 195. 
The question, then, should be submitted to the jury, and if a binding 
contract of insurance should be established as contained in  the policy, 
we see nothing in  the correspondence or conduct of the parties which 
tends to show that such contract had ever been canceled by mutual con- 
sent, as alleged by defendant company. Contending that the policy was 
sent in strict accordance with the contract, they offer to take i t  up with 
the intestate and to make i t  right with him if i t  does not so accord; but 
not once do they assent to the proposition that there is no longer a con- 
tract of insurance. Moreover, they held on to the intestate's notes, and 
have never said o r  written anything which would prevent their collec- 
tion in case the policy could be shown to comply with the application as 
made by the intestate, and that the delivery was absolute. A contract 
of insurance may be set aside by mutual consent, the consent of one of 
the parties being respectively the considerition for the consent of the 
other. But where, as here, this is the sole consideration claimed, in  
order to make a binding agreement there is required the essential ele- 
ment in  the law of this and all other contracts-that of mutuality. As 
said by Clark, in  his work on Contracts, speaking of mutual promises, 
the one being in  consideration of the other (page 117) : "The 
promises may be contingent or conditional, except that mutuality (673) 
of engagement is necessary; and if the condition or contingency 
produces a want of mutuality, the consideration is insufficient ; both 
parties must be bound, or neither is bound." 

I f ,  therefore, the intestate, acting under an erroneous impression, sent 
the contract back to the company with the statement that i t  was not the 
policy he ordered and he did not intend to pay the notes, the company 
could have made this proposition a binding contract by an unconditional 
acceptance, signified i n  some definite manner; but until they did this, the 
act of the intestate in  sending back the policy was nothing more than a 
proposal to cancel; and if he died before acceptance .the negotiation was 
off and the contract of insurance remained. Inswarzce Co. v. Jones, 
supra; Sitterding v. Grizznrd, 114 N. C., 108; Fertilizer Co. v. Moore, 
118 N. C., 191; Bank v. Hall, 101 U. S., 43. 

Travelers Co. v. Jones is very similar to the case we are discussing, 
and is an apt authority on the different points presented. I n  that case 
i t  was held, among other things: "(1) The execution and delivery of a 
policy to an insurance company in  accordance with a written applica- 
tion evidences a completed transaction and constitutes a contract between 
the parties. (2) Death of insured ,revokes all offers of cancellation 
made by him prior to his death and not accepted by insurer prior 
thereto. (3) Where an insurance company, in pursuance of the terms 
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of policy, sent in its claim for a premium to insured's employer, and, 
before its payment, insured, who had requested a cancellation, died, the 
rights of the parties having then become fixed, the insurance company 
could not alter them and accept insure'd's offer of cancellation by with- 
drawing its claim on his wages." And in Xitterding v. Grizzard, 114 
N.  C., 108, it is held: "Where one party to a contract relies upon a re- 

nunciation of it by the other, the burden is on him to show, by 
,(674) positive and unequivocal proof, not only that the other party 

abandoned the contract, but that he himself accepted the renun- 
ciation." 

The question of whether there had ever been a valid contract of insur- 
ance between the intestate and company of the kind contained in the 
policy will be considered and determined on the principles heretofore 
indicated; and if such a contract is established, then the act of the intes- 
tate in sending the policy back to the company amounts to no more than 
a proposition by him to cancel, and, not having been accepted by the 
company, from anything that now appears, the death of the intestate, 
under such circumstances, puts an end to the negotiation and would 
leave the policy in force. 

There was error in dismissing the action, and the order to that 
effect is . 

Reversed. . 
Cited: Perry v. Insurance Co., 150 N.  C., 145; Gaylord v. Gaylord, 

ib., 233; Annuity Co. v. Forrest, 152 N.  C., 625; Powell v. Insurance 
Co., 153 N.  C., 129; Lancaster v. Insurance Co., ib., 289 ; Dunlap v. Wil -  
lett, ib., 321; Hardy v. Insurance Co., 154 N. C., 440; Pender v. Insur- 
ance, Co., 163 N. C., 103; Blount v. Fraternal Assn., ib., 169; Britton v. 
Ins .  Co., 165 N. C., 152; Murphy v. Ins.  Co., 167 N.  C., 336. 

W. E. WALKER v. HENRY CARPENTER. 

(Filed 27 May, 1907.) 

Surden  of Proof-Entries for Vacant Lands. 
The burden of proof is upon him who states an affirmative in sub- 

stance and not merely in form, without reference to whether it may 
appear from the form of pleadings or in the record that he is party 
plaintiff or defendant; under sections 1707 and 1693, Revisal, the burden 
is upon the enterer to sustain his right to make entry by showing such 
to be in substantial form a compliance with the statute, that the lands 
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were vacant and unappropriated so far as protestant is concerned, and of 
the character that are open to entry, and that the line of other lands 
which he is required to set out in his entry are correctly stated. 

HOKE and WALKER, JJ., dissenting. 

PROCEE~INGS under entry laws (Revisal, ch. 37), tried before 
Guion, J., at February Term, 1907, of RVTHERBORD. 

The defendant, Carpenter, entered a certain parcel of land, and (675) 
the plaintiff, Walker, filed his protest. Thereupon the matter 
came by proper process under the statute before the Superior Court for 
trial. His Honor submitted the following issue without objection: I s  
the land described in the protest and entry vacant and unappropriated? 
Answer: No. From a judgment for plaintiff, defendant appealed. 

D. F. Morrow for plaiwtig. 
McBrayer, McBrayer & McRorie for defendant. 

BROWN, J. The only question presented for determination is whether 
the court below erred in holding that the burden was upon the enterer, 
the nominal defendant in  this case, to make out his prima facie case that 
the land i n  dispute, which he claims to have entered, was subject to 
entry; that is, vacant or unappropriated. I t  is immaterial that the clerk 
of the Superior Court has arrayed this-protestant as a plaintiff and the 
claimant as defendant. I n  the view we take of the matter, i t  is more 
orderly in giving a title to proceedings of this character to put the claim- 
ant down as plaintiff and the protestant as defendant. However they 
may be arrayed on the docket, i t  is a fundamental rule of evidence that 
the burden of proof is on the party who substantially asserts the affirma- 
tive of the issue, whether he be nominally plaintiff or defendant. We 
think the learned counsel for the claimant is in  error in describing the 
proceeding as "an action by the plaintiff, protestant, to vacate an entry 
laid by defendant." I t  is purely a statutory proceeding regulating the 
mannersin which entries of vacant and unappropriated lands belonging 
to the State may be made and perfected and grants issued therefor, and 
i t  appears to us that the enterer or claimant is the actor therein, and 
when his right to make the entry is challenged, or denied by protest, he 
must make good in  the Superior Court his claim of right to enter the 
land described in  his entry. I t  is singular that this question has 
heretofore never been passed upon by this Court, and, so far as (676) 
we can find, the point has never been raised, except in the case of 
Johnson v. Westcott, 139 N .  C., 29, when i t  was deemed unnecessary to 
decide it. There seems to be a dearth of judicial precedents to guide us, 
for neither the diligence of counsel nor our own investigations have been 
able to discover any. So, in  coming to a conclusion, we can only inter- 
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pret the statute according to what we think is the manifest will of the 
General Assembly, and apply to the subject the general principles of law 
governing the onus probandi. I n  every mode of litigation an assertion 
of fact avails nothing without proof. Some party to i t  must commence 
by producing proof to sustain his allegation. The first rule laid down in 
the books on evidence is to the effect that the issue must be proved by 
the party who states an affirmative, not by the party who states a nega- 
tive. Of course, such affirmative must be one in  substance and not 
merely in form. An eminent writer on the law of evidence says: "This 
rule of convenience, which in the Roman law is thus expressed, E i  it+ 
cumbit probatio, qui  &cCt, no% qui negat, has been adopted in practice 
not because i t  is impossible to prove a negative, but because the negative 
does not admit of the direct and simple proof of which the affirmative is 
capable; and, moreover, i t  is but reasonable and just that the party who 
relies upon the existence of a fact should be called upon to prove his 
own case." Taylor on Evidence, quoted in Bailey's Onus Probapdi, 
p. 2, note. 

The chapter regulating the entry of public lands describes the enterer 
as claimant of the land and prescribes with particularity what he shall 
set out in his written declaration. Among other requirements, the pap'er- 
writing must set out "the natural boundaries of any other person, if any, 

which divide it  from other lands." When the entry is published, 
(677) any person who thinks his land is covered by it  may file a protest, 

whereupon the c1airna.il.t may be commanded to appear at the next 
. term of the Superior Court and show cause why his entry shall not be 

declared inoperative and void. Upon the trial of the issue we think the 
burden is thus cast upon the claimant to make good his entry. How 

, does he do i t ?  First, by showing a written entry duly filed with the 
entry taker which fully complies with the requirements of the statute 
(Rev., see. 1707) ; second, by showing that the lands he claims by virtue 
of his entry come within the description of the act as "vacant and un- 
appropriated lands," at least so far  as protestant is concerned, and are 
not embraced within the exceptions in the act (Rev., sec. 1693). The 
statute particularly declares that every entry made for any lands not 
authorized by the act to be entered shall be void. The statute further 

) declares that where protest is filed the claimant's right to enter the land 
must be. sustained before official survey is made and warrant issued for 
the same.' I t  is, therefore, reasonable that the claimant should assume 
the burden and expense of proving at least that his entry does not tres- 
pass upon the protestant's domain, and that in his entry he has set out 

, correctly the lines dividing the land entered from protestant's land. I t  
seems to us not only unreasonable, but directly contrary to elementary 
principles, to require the protestant to take up the onus proban& and 
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I to show that the lands are not vacant lands and that the claimant has 
not complied with the terms of the statute.. I t  appears to us to be more 
consistent with reason and principle to require the claimant affirmatively 
to sustain his right to make entry by showing an entry which in  sub- 
sfantid form complies with the statute, and by offering evidence tend- 
ing to pmve that the lands were vacant and unappropriated lands, so far  
as pmWant i s  concerned, and of the character that are open to entry, 
and that the lines of other lands which he is required to set out in  
his entry are correctly stated. This is no great hardship on the (678) 
claimant. R e  must necessarily be acquainted with the land be- 
fore entry, and in  order to write an entry in  due form he must set out 
the dividing lines of those persons whose lands adjoin it. These require- 
ments are evidently safeguards thrown around the appropriated lands 
of the neighbors in  order that they may discover if their boundaries are 
trespassed upon, and, if so, enter a protest under section 1709 of the 
statute. This section provides that if any person shall claim title to or 
an interest in  the land covered by the entry he may file his prdtest in 
writing. This protest stops the issuing of a grant until "the right of the 
claimant to make the entry is sustained." Section 1713. The claimant 
is the one who asserts his right to make the entry, and he should sustain 
i t  by proof, for i t  is but reasonable and just that the party who relies 
upon the existence of a fact, or asserts a right, should be required to sup- 
port i t  by proof before his adversary is called upon to reply. We admit 
that the determination of this question is not without difficulty, but we 
think i t  would subject the bona fide owners of lands to great annoyance 
and expense if land speculators and timber hunters are permitted to 
enter all outlying tracts of woods and timbered lands and compel those 

' 

who own them to enter their protests and prove their titles before the ' 

claimant is called upon to prove anything except a mere entry, which ' 

is his own e x  parte producti~g. 
Affirmed. 

HOXE, J., dissenting: I cannot t h k k  that the judge below made a cor- - 
rect ruling as to the burden of p d ;  certainly not to the extent to which ' 
i t  was imposed on defendant by the MB of the case as presented in  the ' 

I reFdappears that, defendant having made an entry of a piece of land, ' 
plaintiff filed his bond and protest, and the cause was t r a n s b r e d  
to the civil-issue docket. Coming on for trial, an issue was mk- (679) 
mitted as to whether the land was vacant, and the judge held 
in l imine that the burden of proof was on the defendant, the enterer, and. 
defendant excepted. Defendant then made proof that his entry was for- 
mally regular, and both parties offered further testimony on the issue. . 
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The court charged the jury that the burden of proof was on the defend- 
ant, and exception was again duly made. The jury, having deliberated 
for some time on the case, returned for a speeial instruction as to the 
burden of proof, and the court again told the jury that such burden was 
on defendant, exception being made, and verdict was thereupon entered 
i n  favor of plaintiff. 

The force and effect of this ruling was to impose on defendant not 
only the burden of showing that his entry was formally regular, but also 
of showing that the land in question had never before been withdrawn 
from entry, either by grant or appropriation, statutory or otherwise; 
and in this I think there was error which entitles the defendant to a 
new trial. 

I concur in  the view exmessed bv the Court that it is not a matter of 
first importance on which side of the docket the parties appear, nor do 
I think that the precise form of the issue is of great consequence; but 
the question is, by proper construction of the statute, addressed to this 
subject, Where is the burden of proof after defendant has made forma1 
proof of his entry? I s  i t  incumbent on him to establish further, under 
the same rule as to the burden'of  roof. that the land has never before 
been granted or otherwise appropriated, and is, therefore, still subject t a  
entry? Such a requirement is one that i t  would be very difficult, and i n  
many instances impossible, to meet; and to impose i t  upon a litigant 

would very likely result in stopping all further entries of public 
(680) lands wherever any one saw proper to file his bond and enter 

protest. 
We know that there are great numbers of grants in this State, em- 

bracing large tracts of territory, the same grant often extending through 
different counties, many of them taken out in the remote past, and their 
location, even now, uncertain. I t  is, therefore, as stated, well-nigh im- 
possible for the average citizen, and especially one who is a stranger to  
these titles, to establish whether a given piece of land is not already 
covered by one of these old grants. Though he might know of their 
existence. if location of their boundaries were in  doubt the exnense 
of having an accurate survey, rendered necessary by this rule of proof, ' 

would very likely deter a man of reasonable business prudence from 
entering on or pursuing a contest of this kind. 

Says Black, in his Interpretation of Laws, p. 99 : "A statute is never 
to be understood as requiring an impossibility if such a result can be 
avoided by any fair and reasonable construction." And in  Lewis's Suth- 
erland on Statutory Construction (2  Ed.), sec. 488, i t  is said: "In the 
consideration of the provisions of any statute they ought to receive such 
a reasonable construction, if the words and subject-matter will admit of 
it, as that the existing rights of the public, or of individuals, be not 
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infringed. Considerations of what is reasonable, convenient, or causes 
hardship and injustice have a potent influence in many instances. I t  is 
always assumed that the Legislature aims to promote convenience, to 
enact only what is reasonable and just. Therefore, when any suggested 
construction necessarily involves a flagrant departure from this aim, i t  
will not be adopted if any other is possible by which pernicious conse- 
quences can be avoided." And Endlich on Interp., see. 441, and Sedgwick 
are to like effe$. I t  is an accepted principle of statutory construction, 
and, i n  my opinion, should prevail in the case now before us. 

Again, i t  is a recognized rule of proof that the burden should (681) 
be placed on him who has the special opportunity of knowing the 
facts. I n  Lawson on Presumptive Evidence it is stated as a definite 

fact of which he is best copizaht, and this is well established with us. 
Furniture Co. v. Express Co., ante, 639; Meredith 71. R. R., 137 N. C., 
428 ; Mitchell v. R. R., 124 N. C., 236. I n  this last case i t  is held to be 
"a principle of law that when a particular fact, necessary to be proved, 
rests peculiarly within thc knowledge of one of the parties, upon him 
rests the burden of proof." An application of this principle to the pro- 
cedure now under discussion would, I think, properly place the burden 
of proof on the protestant. I t  was evidently never dcsigned that an 
entry of land, regular in form, should be stayed by an officious inter- 
meddler. The statute was designed for the benefit of one who was the 
owner or had some good reason to believe that a grant on the entry 
objected to would be of some injury to him; and in such case, if a pro- 
testant conceived, or had any valid reason to conceive, he would be in- 
jured, he best knows how and why this injury would arise. He, better 
than any one, specially knows the basis of his own claim; and i t  is not 
unreasonable, but in accord with this established rule, just stated, that 
he should produce his proof and make exhibit of such claim as he may 
have-not, perhaps, to the extent of showing a perfect title, but at  least 
of showing that the land in  question has been withdrawn from entry by 
statute, or is  covered by some former grant, or protected by adJerse 
occupation from being again appropriated. 

I f  the statute, in  express terms, requires the interpretation applied in  
this case and upheld in  the opinion of the Court, i t  should undoubtedly 
be obeyed. But  no such words appear in  the law. The Court, I think, 
places'cntirely too much stress on the concluding words of section 
1109, that "On protest of bond being duly filed, the cause shall (682) 
be transferred, and therefore notice shall issue to claimant, com- 
manding him to appear and show cause why his entry shall not be 
declared inoperative and void." I t  might well be that this should be 
considered done when proof is  made that the entry has been regularly 
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made; but, to my mind, this is nothing but a form for the notice, and was 
not intended to bear in any way on the burden of proof. I t  is similar to 
most other notices where a person is required to appear and answer 
some assault on his rights. The old form of summons i n  debts was to 
appear and show cause why judgment should not be taken for a sum 
oertain. And, to set aside a judgment, the notice is  to appear and show 
cause why a given judgment should not be set aside. But  it would never 
occur to a court that the person notified, when he did appear, should be 
required to show, in  the one case, that he did not owe the complainant; 
and in the other, that no assault could be successfully made on his judg- 

' ment. I t  is simply a form for the notice, and in  section 1713-this is 
in  a different portion of the statute from the entry-it is a section as 
to the survey, and the words in  that section directing a survey, "If no 
protest is filed," or, "if filed, and the right of claimant is sustained," 
evidently refer to the fact that there has been a contest determined, and 
has no reference to the burden of proof. Certainly, they would be con- 
sidered very slight support for a construction that could only be upheld 
by the use of plain and explicit terms. . 

I t  is the policy of the State, and has been from the beginning, that 
the public and vacant lands should pass into the possession and owner- 
ship of its citizens. Pearson, J., in Ashley v. Summer; 57 'N. C., 123. 
Pursuant to this- ~ o l i c v  our statute has enacted that any citizen of this 

A " 
State, or any one who comes into the State with the boha fide intent to 

become a citizen or resident thereof, may make entries and obtain 
(683) grants for vacant lands, and all vacant lands belonging to the 

State shall be the subject of entry, as therein provided. And 
while it has been found necessary to impose some restraints on the 
entries ad libitum, as at  first allowed, i t  was never designed, I think, to 
establish a rule of proof that in  its practical application will put it in  
the power of any one who is willing to give a bond of $200 to seriously 
impede and, in most cases, absolutely obstruct the carrying out of the 
State's beneficent DurDose. 

I think the charie i f  the court below objectionable because, in a stat- 
ute which permits of construction, it adopts an interpretation (1) which 
is obstructive of public policy; (2) which imposes on one who desires 
to enter land requirements which i t  is well-nigh impossible to meet; and 
(3 )  which violates an established rule of proof, that the burden is on 
him who has the best opportunity of knowing the facts. 

I therefore think there should be a new trial of the cause. 

WALKES, J., concurs in  the dissenting opinion. 

Cited:  bourse^ v. Westcott, 145 N. C., 57, 71; Babb v. MamufacCur.ing 
Co., 150 N. C., 140; Lumber 00. v. Clarke, 152 N. C., 546; Cain v, 
Downing, 161 N. c., 598; McReel v. HoZlomam, 163 N. c., 135; Walker 
9. Parker, 169 N. C., 153. 472 
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(684) 
V. B. BOWERS v. EAST TENNESSEE AND WESTERN NORTH 

CAROLINA RAILROAD COMPANY. 

(Filed 27 May, 1907.) 

Negligence-Damages-Proximate Cause. 
Proximate cause "is an essential ingredient of actionable negligence, as 

a cause that produced the result in continuous sequence and without 
which it would not have occurred, and one from which any man of ordi- 
nary prudence could have foreseen that such a result was probable under 
all the facts as they existed." The defendant company is not responsible 
in damages, as the proximate cause of the injury, in permitting large 
stacks of lumber and quantities of tan-bark to be placed by its patrons, 
for shipment, on its right of way and partly in the adjacent street, by 
means of which a fire, originating in a building off its right of way and 
owned and controlled by another person, was indirectly communicated to 
plaintiff's building and destroyed it. 

HOKE, J., not sitting. 

ACTION to recover damages for the alleged negligent burning of plain- 
tiff's hotel building at  Elk Park, tried before Moore, J., and a jury, a t  
May Term, 1906, of MITCHELL. From a judgment of nonsuit, plaintiff 
appealed. , 

Avery & Avery, L. D. Lowe, and T. A. Love for plaintiff. 
S. J .  Ervin for defendant. 

BBOWN, J. All the evidence tends to prove that the plaintiff was the 
owner of a hotel building located to the south of defendant's track, 
which was destroyed the night of 23 December, 1903. T h e  
fire originated in  the %Ellis building, some distance from the 
hotel, on the nor the track, and burned that building and 
seveqd'@hl*9 on the of the track before reaching the latter, 
and spread to &d kmed  piles of lumber on and along the de- 
fenh$'g:right of way, q ~ d  then spread from the lumber to the hotel 
and de&ayed it. There is a public street & the town of Elk P a r k  
which crosses the railroad track between *.@inning & Ellis 
building and the hotel. The former bu s situated some (685) 
little distance to the e a s i ' ~ f  said street tel to the west 
of it, as we gather ,from the map filed wia @e record. A fraternal 
society-the Odd Fellows-had a supper iq &e Manning & Ellis build- 
ing, where the fire originated, on the night on which the fire occurred, 
but the origin of the fire was unknown, whether accidental or by design ; 
but i t  was conceded that the defendant was not responsible for the fire, 
and no testimony was offered tending to show that i t  was. The plaintiff 
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contends (1) that the defendant negligently suffered large stacks of 
lumber and quantities of tan-bark to be placed by its patrons for ship- 
ment on its right af way and partly in  the adjacent street, and suffered 
the same to accumulate ; that the fire was communicated to such material 
and thence to his hotel; (2) that such alleged negligence was the proxi- 
mate cause of his injury. 

I t  is not necessarv that we discuss or determine whether or not it is 
negligence on the p"art of a common carrier operating a railroad and 
engaged in  transporting lumber to market to allow or permit its patrons 
engaged in  shipping lumber to deposit such lumber on its right of way 
and near its track, with a view to loading such lumber upon its cars. As- 
suming, for the sake of the argument only, that such acts constitute neg- 
ligence, then the question arises, I s  this negligence the proximate cause 
of the destruction of the plaintiff's hotel, the fire having originated in  
a remote building without fault on the part of the defendant, either by 
accident or by the design or negligence of third persons, and having 
spread thence to several other buildings, one after the other, and thence 
carried to the lumber and from the lumber to the hotel? 

We do not think that, under the well established principles of law, the 
defendant can be held proximately responsible to the plaintiff for the 

unfortunate consequences of such a conflagration. That the burn- 
(686) ing of the lumber caused the destruction of the hotel and was the 

remote cause of plaintiff's injury does not subject the defendant 
to liability. The maxim of the law is in jure non remota causa sed prox- 
ima spectatur, of which Lord Bacon says: "It were infinite for the 
law to consider the causes of causes, and their impulsions one of another ; 
therefore, i t  contenteth itself with the immediate cause, and judgeth of 
acts by that, without looking to any further degree." Maxims Reg., 1, 
quoted in  Broom's Maxims, 216. No exact rule for determining when 
causes are proximate and when remote has yet been formulated. But 
the general principles which govern the determination of the question 
appear to be quite well settled. I n  Ramsbottom v. R. R., 138 N.  C., 41, 
an oft quoted case, Mr. Justice IToke defines the proximate cause, which 
is an  essential ingredient of actionable negligence, as "a cause that pro- 
duces the result in continuous seauence and without which i t  would not 
have occurred, and one from whiih any man of ordinary prudence could 
have foreseen that such a result was probable under all the facts as they 
existed." See, also, Ruiford v. R. R., 130 N.  C., 597; Pittsburg v. Tay- 
lor, 104 Pa., 306. I n  Brewster v. Elizabeth City, 137 N.  C., 395, it is 
said: "The first requisite of proximate cause is the doing or omitting 
to do an act which a person of ordinary prudence could foresee might 
naturally and probably produce the injury complained of, and the second 
requisite is that such an act or omission did actually cause the injury." 
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I n  Schwurtz v. Shull, 45 W. Va., 405, it is said that the proximate cause 
of an injury is the last negligent act contributing thereto'and without 
which the injury would not have resulted. 21 A. & E., 485, describes i t  
as a cause which operates to produce particular consequences without the 
intervention of any independent unforeseen cause without which the 
injuries would not have occurred. And again, i t  says that i t  is 
not a proximate cause of the injury when the negligence of the (687) 
person who actually inflicted i t  is a more immediate and efficient 
cause. 7 A. & E., 384. See, also, R. R. v. Kellogg, 94 U.  S., 476. 

I t  seems from the authorities that there are two very essential ele- 
ments in  the doctrine of proximate cause: (1)  I t  must appear that the 
injury was the natural or probable consequence of the negligent or 
wrongful act; (2) that i t  ought to have been foreseen i n  the light of 
attending circumstances. Applying these general principles to the facts 
of this case, we have no difficulty in  approving the ruling of the court 
below. I t  is plain that the original first cause of the destruction of the 
hotel was the burning of the Manning 85 Ellis building, but for which 
the plaintiff's property would not have been destroyed. Whether done 
accidentally, negligently, or wantonly, i t  is conceded the defendant is 
not responsible for it. The wind carried the fire in  the direction both 
of the track and of the hotel, which caused the destruction of several 
other houses before i t  reached the track. The burning of the interven- 
ing houses was as much the cause of the destruction of the hotel as was 
the burning of the lumber. Neither was the immediate and efficient 
cause. Nor  can the rule of ''contemplated consequences" be extended to 
a case like this. 

The language of the Supreme Court of Pennsylvania in  Morrison v. 
Davis, 20 Pa., 171, is peculiarly applicable to the facts of this case. "In 
any other than a carrier's case," says the Court, "this question would 
present no difficulty. The general rule is that a man is  answerable for 
the consequences of a fault only so far as the same are natural and 
proximate and as may on this account be foreseen by ordinary forecast, 
arid not those which arise from a conjunction of his fault with other 
circumstances of an extraordinary nature." Again: "Now, there is  
nothing in  the policy of the law relating to common carriers that calls 
for any different rule as to consequential damages to be applied 
to them. They are answerable for the ordinary and proximate (688) 
consequences of their negligence, and not for those that are re- 
mote and extraordinary." See, also, Extinguisher Co. v. ,R. R., 137 
N. C., 278; Cooley on Torts, 68, 69, 70, 71; Whitson v. Wrenn, 134 
N.  C., 86; Williams v. R. R., 119 N. C., 746. 

The defendant's officers and agents must have been endowed with more 
than ordinary human prescience could they have foreseen such extraor- 
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ldinary results as naturally and probably flowing from the piling of 
lumber and the storing of tan-bark on the right of way. The class of 
cases wherein railroad companies have been held responsible for fires 
originating on their rights of way have no application here. 

I n  Moore v. R. R., 124 N. C., 338, which in  some of its features is 
very similar to this, there was evidence tending to show a foul right of 
way, that the fire originated on the right of way from defendant's en- 
gine, and also evidence that i t  originated off of the right of way, and, 
setting fire to the foul matter on it, burned plaintiffs' property. After 
discussing the circumstances under which the defendant would not be 
liable i n  case of fire, this Court said, i n  reference to the contention that 
the fire had originated off the right of way: "Or, if the fire originated 
outside the right of way from some other cause and communicaed itself 
to the right of way and then to the plaintiff's premises, the defendant 
would not be chargeable with negligence." This case is cited with ap- 
proval in  Williams v. R. R., 140 N.  C., 625, and Insurance Co. v. R. R., 
132 N. C., 78. 

Upon a review of the record, we find his Honor committed no error 
in allowing the motion to nonsuit, and his judgment is 

Affirmed. 

HOKE, J., did not sit. 

Cited: Bollinp v. Ruder, 151 N. C., 386; Penny v. R. R., 153 N.  C., 
301; McBee v. R. R., 171 N. C., 112. 

(689) 
WAYXEBVILLE WOOD MANUFACTURING COMPANY v. BERLIN 

MACHINH WORKS. 

(Filed 27 May, 1907.) 

I. Nonsuit-Evidence-Contract-Nominal Damages. 
It  is error to sustain a motion as of nonsuit when there is evidence 

tending to show a breach of contract of sale; if such be proved, nominal 
damages are at  least recoverable. 

2. Same-Measure of Damages. 
When there is evidence tending to show a breach of contract in the 

respect of the construction and perfectness of a machine sold by defend- 
ant, that plaintiff notified defendant of its declining to receive the ma- 
chine, but at the request of defendant repeatedly tried it, which resulted 
in the defendant remedying it so it then proved to be perfect and capable 
of doing the work for which it constructed, the plaintiff's measure 
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of damages is a recovery of all extra expense incurred while trying the 
imperfect machine, as well as such damages as were reasonably within 
the contemplation of the parties at the time the contract was made. 

3. Same-Breach of Warranty-Collateral Contracts. 

In an action against the seller for breach of warranty of sawmill 
machinery, the purchaser cannot recover for loss of profits in lumber con- 
tracted to be sold, if such contract was not known to the seller. 

ACTION to recover damages for an alleged breach of contract in the 
construction and sale of certain planing machinery, tried before Mc- 
Neill,  J., and a jury, at Spring Term, 1906, of HAYWOOD. From the 
judgment of the court sustaining a motion to nonsuit, the plaintiff ap- 
pealed. 

Crawford & Hanmah and W. B. & H. R. Ferguson for plaintiff. 
Merrirnon & Merrirnon for defendant. 

BROWN, J. The plaintiff purchased fr0.m defendant certain machin- 
ery, under a written contract, dated 1 January, 1900, under the terms 
of which the purchaser had the right to reject the same if upon 
trial i t  proved to be deficient. The plaintiff offered evidence (690) 
tending to prove that i t  was defective and not according to con- 
tract, and that plaintiff notified defendant of its defects and that the 
machinery was subject to its order. The plaintiff also offered evidence 
that i t  tried the machinery again for some time at defendant's request, 
and that defendant sent its agent to plaintiff's mill to remedy the de- 
fects, but that they were never remedied until a new cylinder head was 
constructed by defendant and put in  place of the one shipped in first 
instance with the machinery. 

The ground of the nonsuit seems to be that his Honor was of opinion 
that there was no evidence of damage, and therefore refused to submit 
appropriate issues raised by the pleadings to the jury. I n  this we think 
there was error. There was evidence tending to prove a breach of the 
contract of sale in respect of the construction and perfectness of the 
machine; and further, that plaintiff tried the machine a t  defendant's 
request for some time after i t  had notified defendant of its declination 
to accept i t  as a compliance with the contract: This entitled plaintiff 
to have the issue relating to such breach submitted to and determined 
by the jury, and if found for plaintiff, entitled i t  to recover at  least nom- 
inal damages, which would carry the costs. The rule of damage that 
the plaintiff may' recover the difference in value between the machine 
first shipped and its value had i t  come up to contract and been a per- 
fect machine cannot well be applied in this case, because, after re- 
peatedly trying the imperfect cylinder head at  plaintiff's mill, the de- 
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fendant constructed and put in place another, which proved to be a 
perfect machine and capable of doing the work for which i t  was con- 
structed. But we think the plaintiff is entitled to recover all extra ex- 
pense incurred while trying the imperfect cylinder at  de\fendant7s 
request, as well as such actual damage as is sustained which might be 

said to be reasonably within the contemplation of the parties at  
(691) the tin?e the contract was entered into. Kesler v. Miller, 119 

N.  C., 476 ; Cm'tcher v. Porter Co., 135 N. C., 543. 
The learned counsel for plaintiffs contended that plaintiff had a writ- 

ten contract with one Smith, of New York, to sell to him a t  a certain 
price the entire output of its mill, and that in consequence of the de- 
fective cylinder, while using it before the new one came, plaintiff lost 
the net profits on six carloads of its manufactured lumber, and that it 
is entitled to recover this sum as damage. As the case is to be tried 
again, we will not go fully into this contention, as the evidence on the 
next trial may present a different aspect. But in  the well considered 
opinion of Mr. Justice C o n n ~ r  in Critcher v. Porter, supra, i t  seems to 
be settled that "in an action for breach of warranty as to sawmill ma- 
chinery the purchaser cannot recover for loss of profits in lumber con- 
tracted to be sold if the contract was not known to the seller." To the 
same effect are Manufacturing Co. v. Rogers, 19 Ga., 416; Sycamore 
Co. v. Strum, 13 Neb., 210; Allen v. Tompkins, 136 N.  C., 210. I n  the 
record before us there is no evidence whatever that when defendant en- 
tered into the contract with plaintiff it had any knowledge of the alleged 
contract with Smith. 

Reversed. 

Cited: Berbarry v. Tombacher, 162 N.  C., 499. 

MATILDA HOUGH, BDMIR'ISTRATRIX, v. SOUTHERN RAILWAY 
COMPANY ET AL. 

. (Filed 27 May, 1907.) 

1. Railroads-Torti-Separable Controversy-Removal of Cause. 
At common law and under Revisal, see. 469, an action in tort against 

several defendants is joint or several according to the declaration of the 
complaint, and the plaintiff's election determines the character of the 
tort, whether joint or several; the complaint in a suit against a foreign 
railroad company and its resident train dispatcher and telegraph opera- 
tors, alleging that the plaintiff's intestate was killed by the negligence of 
the defendants, caused by the collision and wreck of two trains owned 
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and operated by the railroad company, does not state a separable con- 
troversy, and cannot be removed to the Federal court on the ground of 
diverse citizenship. 

2. Same-Fraudulent Joinder of Parties-Record. 
The mere allegation in the petition of the foreign defendant that the 

joinder of the resident with the foreign defendant was a device of the 
plaintiff for the fraudulent purpose of defeating the defendant's right of 
removal is insufficient. To remove the cause, the defendant must not only 
allege but prove that there was a wrongful joinder of defendants for the 
purpose of preventing the removal, and the question of the insolvency of 
the resident defendants cannot alone determine the right of the plaintiff 
to join them in the action. 

3. Same-Record. 
. The question of separable controversy is alone determined by the 

record at  the time of filing the petition. 

MOTION for removal of cause to the Federal court, heard by Cooke, J., 
a t  February Term, 1907, of BUNCOMBE. 

This action was brought to recover damages for the death of plaintiff's 
intestate, which is alleged to have been caused by the negligence of the 
defendants. The intestate was killed in  a wreck resulting from the col- 
lision of two trains which were moving in  opposite directions on the road 
of the railway company. The plaintiff alleges in  her complaint that at 
the time of the collision the defendant W. C. Hudson was train 
dispatcher, the defendant L. D. Flack was telegraph operator and (693) 
station agent at  Swannanoa, and the defendant, 0. T. Hallman 
was telegraph operator and station agent at  Black Mountain, all of them 
being in the  employ of their codefendant, the Southern Railway Com- 
pany, and that the plaintiff's intestate was at  the same time the con- 
ductor of one of the colliding trains which was proceeding from Ashe- 
ville to Salisbury, and in  the proper discharge of his duties as such. The 
railroad at  the time of the collision, was being operated by the defendant 
corporation. The plaintiff further alleges, in section 4 of her complaint, 
as follows : 

"On 18 February, 1906, the said W. R. Hough, the plaintiff's intestate, 
was killed by the negligence of the defendants; t h e  said negligent killing 
of plaintiff's intestate was in and caused by the collision and wreck of 
two trains owned and operated by the defendant railway company be- 
tween Swannanoa station and the town of Black Mountain; and the said 
collision, wreck, and killing was caused by the negligence of the defend- 
ants and their negligent failure to perform and discharge the duties 
which they owed to plaintiff's intestate. By the negligent killing of the 
plaintiff's intestate, as herein set forth, the plaintiff has been damaged in 
the sum of $50,000," for which sum she prayed judgment. 
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The defendants, the Southern Railway Company and W. C. Hudson, 
jointly answered the complaint and admitted the truth of all its allega- 
tions except those contained in the fourth section thereof, and except, 
also, the allegation that the plaintiff, at  the time he was killed, was i n  
the proper discharge of his duty as conductor of the train from Ashevine 
to Salisbury, and these were denied. The qualification of the plaintiff 
as administratrix of the intestate is also alleged and admitted. The 
defendants specially averred in  their answer, as a defense to the action, 

that the intestate's death was caused by his own negligence, i n  
(694) that he disobeyed a written order delivered to him when he left 

Asheville and by which he was notified that the train proceeding 
from Salisbury to Asheville was running two hours and forty minutes 
late. That i t  then became his duty under the known rules and regula- 
tions of the company to take the siding at  Swannanoa station with his 
train and wait for the other train to pass. Instead of doing so, he negli- 
gently undertook to run his train beyond Swannanoa to Black Mountain, 
and met the other train between the two stations, where the collision 
occurred. 

The complaint was filed on 11 December, 1906, and the answer on 
23 February, 1907. Between the two dates-that is, on 21 February, 
1907-the defendant, the Southern Railway Company, filed a petition 
in  the State court for the removal of the cause to the United States court, 
alleging diverse citizenship between the railway company and the plain- 
tiff and making the necessary formal allegation as to the amount in con- 
troversy. I t  is then alleged in  the petition that the petitioner operates 
one of the largest railway systems in  this country and is amply solvent 
and able to pay any judgment the plaintiff may recover in  this action, 
and that W. C. Hudson and the other defendants are insolvent and 
unable to pay any amount. The petitioner further alleges as follows: 
"That i t  is advised, informed, and verily believes that the plaintiff 

-wrongfully and unlawfully joined with the petitioner the said W. C. 
Hudson, L. D. Flack, and 0. T. Hallman as sham defendants for the 
fraudulent purpose of preventing the removal of this suit by your peti- 
tioner, the real defendant, to the Federal court; that the said defend- 
ants W. C. Hudson, L. D. Flack, and 0. T. Hallman were in  no wise 
connected with or responsible for the collision i n  which the plaintiff's 
intestate lost his life; that in  no view of this suit are the said W. 0. 

Hudson, L. D. Flack, and 0. T. Hallman more than mere nomi- 
(695) nal or formal parties, joined with your petitioner for no other 

purpose on the part of the plaintiff than to deprive your peti- 
tioner of its legal right of removal herein. That no substantial relief 
could possibly be obtained against the said defendants W. C. Hudson, 
L. D. Flack, and 0. T. Hallman, and that they are neither proper nor 
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necessary parties to a complete and final determination of this action. 
I f  said W. C. Hudson, L. D. Flack, and 0. T. Hallman are proper and 
necessary defendants in  this suit, which is expressly denied, the said con- 
troversy is of a separate nature and is a separable controversy, as ap- 
pears from the complaint filed herein." 

The petitioner, the Southern Railway Company, duly executed, ten- 
dered, and filed a proper bond with the petition, which was approved by 
the judge, who ordered that the action be removed according to the 
prayer of the petitioner. To this order the plaintiff excepted and ap- 
pealed to this Court. ' 

Craig, Mar1tin & Winston for plaintif-. 
Moore & Rollins for defendant. 

WALKER, J., after stating the case: This is an action in tort for caus- 
ing the death of the plaintiff's intestate by negligence. The defendant, 
the Southern Railway Company, was the master and its codefendants 
servants of that corporation, and i t  is alleged that as such they owed a 
duty to the intestate which they disregarded and neglected, and that their 
joint omission of that duty proximately resulted in his death; whereas 
if they had, while acting in co6peration and in  a careful manner, as they 
should have done, in the discharge of the duty, each bestowing upon i t  
that degree of care required of and due from him or it, the injury and 
death would not have occurred. This is the substance of the cause of 
action, which, being for a tort, may be made joint by uniting all 
the tort feasors as defendants in  one action, or several by suing (696) 
each in  a separate action. The plaintiff, or party aggrieved by 
the wrong, may make i t  joint or several, at  his election, and i t  is not open 
to the wrongdoer to complain of the election so made or to dictate how 
he shall make his choice. I f  the injured party chooses to sue the wrong- 
doers jointly he thereby declares that the tort shall be joint, and the law 
so regards it, without listening to or even hearing from the wrongdoer. 
And so i t  is when he sues them separately. His election finally deter- 
mines what shall be the character of the tort, whether joint or several. 
This principle has controlled the courts in  deciding upon applications 
for the removal of causes from the State to the Federal courts whenever 
i t  becomes necessary to inquire whether a separable controversy is  pre- 
sented as between the plaintiff and the nonresident defendant, or oppo- 
site party of diverse citizenship. I t  has been well expressed by Mr. Jzcs- 
tice Gray in  Torrence v. Shedd, 144 U. S., 527:  "As this Court has 
repeatedly affirmed, not only in  cases of joint contracts, but in actions 
for torts, which might have been brought against all or against any one 
of the defendants, separate answers by the several defendants sued on 
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joint causes of action may present different questions for determination, 
but they do not necessarily divide the suit into separate controversies. 
A defendant has no right to say that an action shall be several which a 
plaintiff elects to make joint. A separate defense may defeat a joint 
recovery, but i t  cannot deprive a plaintiff of his right to prosecute his 
own suit to final determination in his own way. The cause of action is 
the subject-matter of the controversy, and that is for all the purposes of 
the suit whatever the plaintiff declares i t  to be in  his pleading." Citing 
R. R. v.  Ide, 114 U.  S., 52; Pirie v. Tvedt, 115 U. S., 41; Sloane v. Am 
derson, 117 U. S., 275; Little v. Giles, 118 U.'S., 596; Hedge Co. v. Ful- 

ler, 122 U.  S., 535 
(697) A case much like this, and certainly sufficiently like i t  in prin- 

ciple to control its decision, is P i k e  v. Tvedt, 115 U. S., 41, in  
which the plaintiff sued the defendants for malicious prosecution, and 
one of the latter sought to remove the case as to him to the Federal court. 
I n  respect to his right to do so the Court said: '(There is here, accord- 
ing to the complaint, but a single cause of action, and that is the alleged 
malicious prosecution of the plaintiffs by all the defendants acting in 
concert. The cause of action is several as well as joint, and the plain- 
tiffs might have sued each defendant separately or all jointly. I t  was 
for the plaintiffs to elect which course to pursue. They did elect to pro- 
ceed against all jointly, and to this the defendants are not permitted to - 

object. The fact that a judgment in the action may be rendered against 
a part of the defendants only does not divide a joint action in  tort into 
separate parts, any more than i t  does a joint action on contract." R. R. 
v. R. R., 52 N. J. Eq., 58; Telegraph Co. v. Grifith, 104 Ga,, 56. The 
principle thus stated was held, in R. R. v. Ide, 114 U. S., 52, to apply 
where railway companies made joint contracts for the transportation of 
goods. With reference to the provision of the removal acts, that ('there 
shall be a controversy which is wholly between citizens of different 
States, and which can be fully determined as between them," the Court 
further said in that case, speaking of the count in  the declaration on the 
joint contract: ('On the one side of the controversy upon that cause of 
action is the plaintiff, and on the other all the defendants." So, where 
an employee sued his employer for injuries in tort and joined a cause 
of action in  contract against his codefendant, an accident insurance 
company, upon a policy issued to indemnify the employer against loss 
by injuries to his employees, i t  was held that the insurance company 
had no separable controversy with the plaintiff SO as to authorize a 

removal of the case as to it. Moore v. Iron Co., 89 Fed., 73. See 
(698) also, Insurance Co. v. Carrier, 91 Tenn., 537; Fidelity Co. v. 

Huntington, 117 U.  S., 280; Putnum v. Ingraham, 114 U.  S., 57. 
Mion, in  his work on the Removal of Causes, see. 142, thus summarizes 
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1 the result of the decisions: "There are manv causes of action which are, 
i n  their nature, joint and several. A plaintiff may sue all the parties 
liable, or sue any one or more of them, at  his election. Where the plain- 
tiff has a right under the law to sue defendants jointly, the defendants 
cannot obtain an advantage from the fact that he also has a right to sue 
them separately. I f  a plaintiff sues two or more persons jointly in such 
a case, the fact that the plaintiff might h b e  brought several actions 
against each defendant instead of one action against them all does not 
make the suit embrace separable controversies. This rule applies to 
actions upon joint and several contracts. It applies as well to actions 
i n  tort, which are in  their.nature joint and several. Where a plaintiff 
brings a suit, the declaration in 'form charging a joint tort against two 
or more defendants, it is not sufficient to make the controversy between 
plaintiff and one defendant separable that the complaint does not state 
facts sufficient to constitute a cause of action against him. The suffi- 
ciency of the complaint as to the various defendants is a matter for the 
determination of the State court. The fact that there may be, under the 
local practice, a judgment rendered for one defendant and against an- 
other upon the trial does not affect the question whether a case contains 
a separable controversy." But R. R. v. Dixon, 179 U. S., 131, is pre- 
cisely like our case in  its facts, with but one slight and immaterial ex- 
ception. There the plaintiff's intestate was killed while crossing the 
track of the defendant corporation at  the junction of that and another 
track, and the action was brought against the railway company and its 
employees who were operating the train to recover damages for their 
joint negligence, which was alleged to have caused the intestate's 
death. That case and ours are therefore practically identical and (699) 
governed by the same principle. I t  was there held, following 
prior decisions, that in  an action of tort the cause of action is whatever 
the plaintiff declares i t  to be in  his pleadings, and matters of defense do 
not necessarily have the effect of dividing or disintegrating i t  into sepa- 
rate controversies, so as to be availed of as ground of removal by a non- 
resident defendant, and that, when concurrent negligence is charged, the 
controversy is joint and not separable; and as the-complaint in-the case, 
when reasonably construed, alleged that kind of negligence, the State 
court did not err .in retaining jurisdiction when passing upon an appli- 
cation for removal, as no separable controversy as to the applicant, 
within the meamng of the act of Congress, was presented. I t  is too 
obviously true to require any argument to demonstrate i t  that the mere 
fact of the employees in the case just cited, being engineer and fireman, 
and in  this suit the train dispatcher, cannot differentiate the two cases. 
I t  was further said, i n  Railway v. Dixon, that "in respect of the removal 
of actions of tort on the ground of a separable controversy, certain mat- 
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ters must be regarded as not open to dispute," and the rule we have 
stated is then held to be among them. The two cases are further alike, 
in  that a fraudulent joinder of defendants for the purpose and with the 
motive of preventing a removal to the Federal court is alleged in the 
petitions for removal i n  both cases, and in the Dixon case held insuffi- 
cient without proof. Powers v. R R., 169 U. S., 92, is cited by the 
Court to sustain its position in  the  Dixon case, and there the subject is 
fully discussed and the conclusion reached that an action in  tort is joint 
or several, as the pleader may choose to make it, unless the defendants 
were sued jointly as a device and with a fraudulent purpose of defeat- 

ing the right of removal, when in  fact no cause of action existed 
(700) against the resident, and the assertion of his liability to the plain- 

tiff is a mere sham or pretense. But this must be alleged and 
proved by the defendant in his petition for the removal of the cause. 
R. R. v. Wangalin, 132 U. S., 599. See, also, Sloane v. Andemon, 117 
U.  S., 275; Little v. Giles, 118 U.  S., 596; Connell v. Smiley, 156 U. S., 
335; R. R. v. Martin, 178 U. S., 245; Wilson v. Oswego I'ownship, 151 
U. S., 56; Bellaire v. R. R., 146 U. S., 117; Life Association v. Farmer. 
77 Fed., 929; Thurber v. Miller, 67 Fed., 371. There was no proof of 
fraud in  this case. The defendant, who petitioned for a removal, sim- 
ply controverts the allegations of the complaint, for that is what the 
petition means, and all that i t  means. I t s  vituperative expressions prove 
nothing. Calling an act fraudulent does not make i t  so. I t  must be 
alleged and proved in  what the fraud consists. We have practically 
nothing before us but the joinder and the bare allegations of fraud. 
That will not do. 

Another principle equally well settled in  the law of removal is that 
the question of separable controversy must be determined by the state 
of the record in  the State court at  the time of filing the petition, inde- 
pendently of the allegations in  the latter or in  the affidavit of the peti- 
tioner, unless he both alleges arzd p ~ o v e s  that the defendants were wrong- 
fully made joint defendants for the purpose of preventing a removal of 
the cause. R. R. v. Warzgalin, 132 U.  S., 599; R. R. v. Dixon, 179 U. S., 
131; Wilson v.  Oswego Township, 151 U. S., 56; Association v. Insur- 
ance Co., 151 U. S., 368; Moon on Removals, see. J41. The complaint 
i n  this case states a cause of action for a joint tort, and, although the 
plaintiff might have elected to sue the defendants separately, they also 
are liable to him jointly and may be held answerable fer their wrong i n  

one and the same agtion. This was so at  the common law. R. R. 
(701) v. Dixon, 179 U. S., 137; Solomon v.  Bates, 118 N.  C., 311; Alpha 

Mills 21. Engine Co., 116 N.  C., 797; Cook v.  Smi th ,  119 N. C., 
350; 15 Enc. PI. & Pr., 560, and note; Staton v. R. R., ante, 135. 
They can certainly be joined as defendants under The Code of this 
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State. Clark's Code ( 3  Ed.), see. 267 (2) and (a) ,  and notes; Revisal, 
sec. 469. This bcing so, where two defendants are sued together and 
the plaintiff demands judgment against both, the court cannot assume 
that either one of them is the real party against whom the plaintiff in- 
tends to prosecute his action and that the other has been joined merely 
for the fraudulent purpose of depriving the real defendant of his right 
of removal. I n  order to sustain the jurisdiction of the Federal court on 
that ground, i t  is necessary for the removing defendant to allege and 
prove such fraudulent purpose. Doremus v. Root, 94 Fed. Rep., 760. 
I t  was said by the Court in  R. R. v. Wangalin, supva, citing and quoting 
from Plymouth Co. v.  Amador Co., 118 U. S., 264: "It  is possible, also, 
that the company may be guilty and the other defendants not guilty; 
but the plaintiff in  its complaint says they are all guilty, and that pre- 
sents the cause of action to be tried. Each party defends for himself, 
but until his defense is made out the case stands against him, and the 
rights of all must be governed accordingly. Under these circumstances, 
the averments i n  the petition that the defendants were wrongfully made 
(parties) to avoid a removal can be of no avail in  the Circuit Court, 
upon a motion to remand, until they are proven; and that, so far  as the 
present record discloses, was not attempted. The affirmative of this 
issue was on the petitioning defendant. The corporation was the mov- 
ing party and was bound to make out its case." And in  Little v. Giles, 
118 U. S., a t  p. 600, the Court says: "Giles (the petitioner) could not, 
by merely making contrary averments in  his petition for removal and 
setting up a case inconsistent with the allegations of the bill, 
segregate himself from the other defendants, and thus entitle (702) 
himself to remove the case into thc United States court. This 
matter has been fully considered in  numerous cases." R. R .  v. Ide, 114 
U. S., 52; Farmir~gton v. Pillshury, 114 U. S., 138; Pirie v. Tvedt,  115 
U. S., 41; Grump v. Thurber, 115 U. S., 56; Xtarin v. N e w  Yorlc, 115 
U. S., 248; Blonne v. Andemoqz, 117 U. S., 278; Insurance Co. v. Hunt- 
ington, 117 U. s., 280; Core v. Vinal,  117 U.  S., 347; Mining Co. v. 
Canal Go., 118 U. S., 264. 

I t  is not material that, as alleged in the petition for removal, W. C 
Hudson was joined as a party defendant for the single purpose of pre- 
venting a removal of the case by the Southern Railway Company to the 
Federal court, nor is i t  a matter of any moment what the plaintiff's 
motive was for bringing a joint action against the defendants, unless 
they were wrongfully and illegally joined. Tobacco Go. v.  Tobacco Go., 
ante, 352. When a party is in the lawful assertion of a right in  bring- 
ing an action, either as to form or substance, the law disregards his 
motive as unimportant and having no ~rac t ica l  bearing upon the ques- 
tion of his 1;ight to proceed in  the prosecution of the suit as he has 
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elected to do. Black's Dillon on Removal, see. 146. A plaintiff cannot 
well be right and wrong at the same time in proceeding by action to 
recover damages against those who have injured him. Testing the right 
of removal by the case as made in  the present reaord, as i t  stood at the 
time of the application, and even including the petition as a part thereof, 
.we see no ground upon which i t  can be urged that the defendant, the 
Southern Railway company, has entitled itself to have the case trans- 
ferred and tried in the Federal court. The record proper clearly does not 
disclose any such right, and the petitioner has neither sufficiently alleged 

nor attempted to prove that the defendants were improperly joined' 
(703) in the action. R. R. v. Dixon, 104 Ky., 608 ( a f f i 4 d  in same 

case, 179 U. S., 131). There must of necessity be such allegation 
and proof. Offmer v. R. R., 148 Fed., 201. 

The questions we have discussed have recently been fully considered, 
and the principles upon which we rest our decision of this case sustained 
in  R. R. 2). Thompson, 200 U. S., 206. That case disposes of all matters 
raised on this record, adversely to the petitioner's contention. The latter 
makes the broad and sweeping charge in  the petition that its codefend- 
ants were fraudulently made parties for the purpose. of depriving it of 
the right to have the cause removed, but i t  assigns no good or valid rea- 
son why this is so. No proof is offered and no fact found indicating 
that to have been the purpose of the plaintiff. The only ground of at- 
tack stated is that the codefendants are insolvent, and for that reason 
the plaintiff had no right to join them. Mere insolvency of a defend- 
ant cannot be permitted alone to determine the right of a plaintiff to 
join him in the action, if he is liable for the tort. Insolvency does not 
destroy the remedy, but can only affect the ability of the plaintiff, who 
has a good cause of action and reduces i t  to judgment, to' obtain the  
fruits of his recovery. A cause of action unquestionably valid may be 
prosecuted in perfect good faith against an insolvent person. The test is 
not the amount that may eventually be realized upon a recovery, but the 
nature of the cause of action itself, as being one good or not good in law 
against the codefendant alleged to have been wrongfully united with the 
petitioner, and the good faith of the plaintiff in making the joinder. 
As said by Chief Justice Fuller in  R. R. v. Diqon, 179 U. S., at p. 135: 
"The question to be determined is whether the Court of Appeals erred 
i n  affirming the action of the (State) Circuit Court in  denying the ap- 
plication to remove. And that depends on whether a separable contro- 

versy appeared on the face of plaintiff's petition or declaration. 
(704) I f  the liability of defendants, as set forth in that pleading, was 

joint, and the cause of action entire, then the controversy was 
not separable as matter of law, and plaintiff's purpose in  joining Chalk- 
ley and Sidles was immaterial. The petition for removal did not charge: 

t 
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fraud in  that regard or set up any facts and circumstances indicative 
thereof, and plaintiff's motive in  the performance of a lawful act was 
not open to inquiry." There are no facts showing any fraud alleged i n  
this case. Allegation, itself insufficient and unsupported by proof, it 
has been shown, cannot avail the petitioner. Tobacco Co. v.  Tobacco 
Co., ante, 252. 

While the averments of the complaint are not as specific or definite 
as good pleading requires that they should be, they are good under our 
law, in the absence of any motion to make them more definite and cer- 
tain, or of a demurrer to the form of the pleading, and the complaint, 
as i t  is, sufficiently states a cause of action for a joint tort against all of 
the defendants. By not moving for a more definite statement, or by not 
demurring, the railway company waived any defect i n  the pleading. 
Revisal, secs. 496 and 498 ; Wood v.  Kincaid, ante, 393. The defendant 
corporation did not ask that the complaint be made more specific in  
respect to the allegations of negligence, nor has it demurred; but, on 
the contrary, i t  has filed a joint answer with Hudson, denying the neg- 
ligence as to both defendants. This denial i n  the answer, and the one 
to the same effect in the petition, cannot affect the question as to separa- 
bility of the controversy. Staton v. R. R., ante, 135. In  the case last . 
cited and in  Tobacco Co. v.  Tobacco Co., supra, some of the questions in- 
volved i n  this case are fully and learnedly discussed by Justice Connor. 

There is nothing decided in Wicker 2). National Co., 27 Sup. Ct., 184, 
that militates against the views herein expressed. Uncontradicted 
evidence was considered in  that case, without objection, in the (705) 
Federal court on a motion to remand, and the fact was actually 
found that the codefendant of the petitioner was in  no way liable to the 
plaintiff, having had no connection whatever with the alleged negli- 
gence; and i t  was further found as a fact that the plaintiff had not 
joined the codefendant of petitioner with the latter in  good faith, but for . 
the sole purpose of preventing a removal of the suit. I t  is thus distin- 
guishable from the other cases we have cited in support of our ruling. 

Our conclusion is that the court below erred in  ordering a removal of 
the case to the United States Circuit Court. I t s  order is therefore re- 
versed and set aside, with directions to enter an order denying the prayer 
of the petition. 

Reversed. 

Cited: Whi te  v. R. R., 146 N.  C., 341; Davis v. Rexford, ib., 425; 
Howell v. Puller, 151 N .  C., 318; Rea v. il.Zirror Co., 158 N. C., 21; 
Lloyd v. R. R., 162 N. C., 494; Smi th  v. Quarries Co., 164 N.  C., 351, 
353 ; Pruit t  v. Power Co., 165 N. C., 419; Lloyd v. R .  R., 106 N. C., 37 ; 
R. R .  v.  Spencer, 167 N. C., 523; Guthrie v. Durham, 168 N. C., 576; 
H i p p  v. Forrell, 169 N.  C., 554; Hollifield v.  Telephone Co., 172 N.  C., 
720, 723. 487 
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CITY O F  DURHAM V. E N 0  COTTON MILLS. 

(Filed 27 May, 1907.) 

1. Sewerage-Revisal, Sec. 3051-Construction. 
The meaning of "sewerage," under Revisal, sec. 3051, is confined to the 

liquid and solid matter fiowing from the water-closets through the sewer 
and drain ; and a s  to this an injunction will issue without proof as  to any 
injurious eft'ects upon the water supply a t  the intake of the plaintiff's 
water system. Dyestuff' or fecal matter from privies, which were not 
passed through defendant's sewer to the river from which defendants 
received i ts  water supply, does not come within the meaning of the act. 

2. Same-Injunction-Nuisance-Uncertainty. 
Equity will not restrain a private nuisance that  is merely dubious, 

possible, or contingent. When the plaintid city seeks to enjoin defendant 
from injuriously polluting a river from which i t  draws its water supply, 
under Revisal, sec. 3862, declaring i t  unlawful to corrupt or pollute a 
stream which is the source of supply to the public of water for drinking 
purposes, and under section 3052, declaring i t  unlawful for a n  industrial 
settlement not to have a system of sewerage or to provide and maintain 
a tub system for collecting and removing human excrement from the slope 
of any public water supply, i t  must show special damage, or that  such . condition rendered the water unfit for the usages to which i t  may be 
applied. 

3. Same-Statutory Amendment-Relief. 
An amendment made to Revisal, sec, 3052, since the institution of a n  

action thereunder, by striking out all after the word "maintain," in line 
five, and inserting in its place the following: "A system for collection 
and disposing of all accumulations of human excrement within their 
respective jurisdictions or control, a t  least once each week, by burning, 
by burial, or some other method approved by the State Board of Health," 
may be taken advantage of by the defendant. 

. 4. Practice-Appeal-Power of Court-Correcting Erroneous Judgment. 
When the Supreme Court reviews a judgment entered by the court 

below, supposed to be in conformity with a former order, but erroneous, 
i t  is proper, in  setting aside the judgment, to direct the proper order to 
be made in accordance with its declared purpose in  the former appeal, 
when the case is in its interlocutory stage and nothing has been done to 
prejudice either party. 

(706)  ACTION heard upon  a motion f o r  a n  irijunction before Justice, 
J., a t  M a r c h  Term, 1907, of DURHAM. F r o m  a judgment f o r  the  

plaintiff t h e  defendant  appealed. 
T h i s  case was before the  Court  a t  a former term, a n d  is  reported i n  

141 N. C., a t  p. 615. W h e n  the  case came on  t o  be heard  a t  M a r c h  te rm 
of t h e  Super ior  Cour t  it was adjudged t h a t  t h e  injunct ion issued by 
Judge Fe~guson be made perpetual. T h e r e  was n o  t r i a l  by jury a n d  n o  
waiver  thereof i n  wri t ing by  the  parties, n o r  were there a n y  additional 
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findings of fact made by the presiding judge. The judgment perpetu- 
ating the injunction was based entirely upon the findings of Judge Fer- 
guson, his order, and the opinion and order of this Court. 

The defendant excepted to the judgment of the Superior Court on the 
ground that section 3051 of the Revisal embraces only sewage, 
and that the flow of that only can be enjoined. That dyestuffs (707) 
are not embraced by the statute, and the commission of the de- 
fendant's acts in respect to them is not per se a nuisance and not en- 
joined, and, if this is so, the defendant has the right to a trial by jury 
upon the issues raised by the pleadings. The defendant did not then 
demand a trial by jury, but reserved its right to the same. The court 
offered to allow the defendant a trial by jury, but the offer was refused. 
The defendant also excepted because section 3052 of the Revisal has 
been amended by the act of 1907, and by that amendment the plaintiff 
has no longer any right by injunction to enforce the use of the tub sys- 
tem alone and to restrain the deposit of fecal matter, which is not 
sewage, in  any other way than is provided by the law as i t  now is. From 
the judgment the defendant appealed. 

R. P. Reade and E'uller d3 Fuller for plaintiffs. 
John W. Cfmham, S. M.  Gattis, and Frank Nash for defendant. 

WALKER J. I t  would have been better and more in accordance with 
correct procedure if the defendant had accepted the offer of a jury trial 
and raised the question now made at the final hearing, when all of the 
disputed facts would have been settled and the case disposed of upon its 
merits. We directed the injunction or restraining order of Judge Fer- 
w o n  to be continued only to the hearing, and i t  was error in  the court 
below to continue i t  perpetually. I n  this respect the judgment should 
have followed exactly the order of this Court. As the answer came in  
after our decision was rendered, his Honor perhaps was of the opinion 
that the admission of the defendant therein that i t  did dispose of its 
dyestuff and maintain the privies as alleged in the complaint, though i t  
denied that the water of Eno River at  the Durham intake was polluted 
thereby, was sufficient to warrant a perpetual injunction, as the 
dyestuff and the fecal matter from the privies are to be consid- (708) 
ered as "sewage" within the meaning of section 3051 of the Re: 
visal, or that, by sections 3045, 3052, and 3862, the acts of the defend- 
ant with respect to them were prohibited to such an extent as to give 
the plaintiff a right to an injunction without first showing that by rea- 
son of the said conduct of the defendant with respect to them the water 
of the stream was actually contaminated at the intake. Neither of 
these views was the correct one. We do not think that the dyestuff or 
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the fecal matter from the privies, which was not passed through the de- 
fendant's sewer, could be regarded as sewage within the intent and mean- 
ing of section 3051. I t  is confined, under the facts of the case, to the  
liquid and solid matter 3owing'from the water-closets through the sewer 
and drain to the river, and that was our conclusion at  the former hear- 
ing of this case, as is apparent from the opinion. Some courts have 

. construed "sewage" to mean excreted, as well as waste, refuse or foul 
matter, carried off in sewers and drains, whether open or closed, by the 
water flowing therein. 1Morgan v. Danbury, 67 Conn., 484; Winchell 
v. Waulcesha, 110 Wis., 101 ; Clay v. Grand Rapids, 60 Mich., 451. I n  
Button v. Mayor, 27 L. J .  (Eq., 1858), 741, the Vice Chancellor says 
that, "in the common sense of the term 'sewer' i t  means a large and gen- 
erally, though not always, underground passage (or conduit) for fluid 
and feculent,matter from a house or houses to some other locality," 
usually the place of discharge. Other courts have defined a sewer to be 
a closed or covered waterway for conveying and discharging filth, refuse, 
and foul matter, liquid or solid, while ditches are drains which are or 
may be open and so arranged ps to take away surface water. iSftate 
Board of Health v. Jersey City,  55 N.  J .  Eq., 116; 7 Words and 
Phrases, 6457 et seq. Whateyer may be the true and definite meaning 

of the word, if i t  has one, either generally or when ascertained 
(709) from its use in any given connection, we think the Legislature 

did not intend, when the word was used in  section 3051, that 
i t  should embrace dyestuff and feculent matter other than sewage from 
the water-closets in  the mill, as the defendant dealt with them, but 
only such deleterious matter as was carried by conduits of some kind 
into the river or other source of public supply, and would, therefore, 
in  such large and concentrated quantities, most probably, if not neces- 
sarily, pollute the stream a t  the intake. I t  seems from the finding of 
Judge Ferguson that the defendant, once in  each week, "hauled off 
and buried" the excrement from the open privies of its operatives, but 
i t  is also found that not only the dyestuffs, but the feculent matter from 
the open privies, are washed into the river by the surface drainage and 
contaminate the same. However this may be, we are satisfied that the 
Legislature did not intend to include within the prohibition of section 
3051, under the name of sewage, any matter carried into the supplying 
watercourse by mere surface washing. 

I t  is true that by section 3052 the failure of any industrial settlement, 
not having a system of sewerage, to provide and maintain a tub system 
for collecting and removing human excrement from the shed of any pub- 
lic water supply is declared to be unlawful and criminal, and is punish- 
able as a misdemeanor, and i t  is also true that by section 3862 it is de- 
clared unlawful to corrupt or pollute any stream which is the source of 
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supply to the public of watcr for di-inking purposes, and i t  is also made 
crilpinal and punishable as a misdemeanor. The acts and omissions thus 
described in  those two sections may be public nuisances, but even if they 
are, the plaintiff is not entitled to an  injunction i n  respect to them, 
unless i t  can show special damage or such a pollution of the river as 
would render the watcr at  the intake near Durham, and not merely a t  
the outIet near Hillsboro, unfit for the uses to which i t  may be applied. 
The plaintiff must make out a case, not of thcoretical and possible, 
but of actual and real, injury, present or certainly impending. (710) 
The Court, when stating the governing principle of such cases in  
Brookline v. Mackintosh, 133 Mass., 215, said: "The plaintiff contends 
that the statute, in  prohibiting drainage or refuse matter from being put 
into the river so as to corrupt or impair the quality of water, makes i t  
an  offense to do so not only where thc water supply is taken, but also a t  
or near the factory, and that the evidence shows that the water is there 
corrupted. Even if this construction is correct, which we do not decide, 
the plaintiif cannot ask an injunction on that account, as such corrup- 
tion at  that place would not be an injury to i t  as a private nuisance, 
even if i t  might be to others, or cven if, as a public nuisance, i t  is reme- 
diable by indictment." The Court further held i t  not sufficient to show, 
at  the time of applying for the injunction, that injury may be done 
which cannot be proved by analysis of the water. "Apprehended danger 
is indeed a ground for issuing an injunction, but i t  must be apprehended 
upon a state of facts which shows i t  to be real and immediate," page 
227. To the same effect is Baltimore v. Manufacturing Co., 59 Md., 96,  
wherc the Court, by Alvey, J. (one of the greatest of American jurists), 
says that the water must be defiled in  such manner and to such extent as 
to operate an actual invasion of the rights of the complainant. The 
alleged wrongful act must be prejudicial to the lower riparian proprie- 
tor, who is  interested in having the water descend to him i n  its ordinary 
natural state of purity. "Any use," says the Court, "that materially 
fouls and adulterates the water, or the deposit or discharge therein of 
any filthy or noxious substance that so far  affects the water as to impair 
its value for  the ordinary purposes of life, will be deemed a violation of 
the rights of the lower riparian proprietor, and for which he would be 
entitled to rcdrcss. Anything that renders the water less wholesome than 
when i n  its ordinary natural state, or which renders i t  offensive 
to taste or smell, or that is naturally calculated to excite disgust (711) 
in  those using the water for the ordinary purposes of life, will 
constitute a nuisance, for the restraint of which a court of equity will 
interpose." I n  that case the plaintiff had dammed the Gunpowder 
River, thereby forming a lake or reservoir, from which the water was 
taken and conducted into the city of Baltimore through mains, where it 
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was distributed. The alleged grievince, as i n  this case, was that the 
defendant discharged from its factory and caused to flow into the stream 
refuse water impregnated with divers injurious ingredients and sub- 
stances, by means of which the water of the river was pollutod and ren- 
dered less pure and less fit for drinking purposes. The Court refused 
an  injunction, as i t  was not shown by proof, nor did i t  appear by the 
bill, that the purity of the,water in  the lake or reservoir had been im- 
paired to any extent by the acts of the defendant. The law has for 
many years been settled i n  this State that "for any of those acts which 
are i n  the nature of a public nuisance no individual is entitled to an 
action unless he has received extraordinary and particular damage not 
common to the rest of the citizens, as if a man suffer an injury by fall- 
ing into a ditch dug across a common highway." Dunn v. Stone, 4 
N. C., 241; Gordon v. Baxter, 74 N. C., 470; Barnes v. Calhoun, 37 
N.  C., 199. The principle rests, says the Court, upon the distinction 
between a public wrong, to be redressed by indictment, and a private 
wrong, to be redressed by civil action. I t  is equally well settled by our 
cases that equity will not rcstrain a private nuisance that is merely 
dubious, possible, or contingent. The Court must first be informed that 
its actual effect will be injurious to the complaining party. Ellison v. 
Commissioners, 58 N.  C., 57; Dovsey v. Allen, 85 N.  C., 358; Vickem v. 
l?uvham, 132 N. C., 880; Reybwn v. Sawyer, 135 N .  C., 328; Barnes o. 

Calhoun, mpra. 
(712) We held before that the testimony, as to the actual pollution of 

the stream a t  the reservoir or place where the water is taken and 
forced into the main for the purpose of being carried to the city, was not 
of a satisfactory character, nor did i t  suffici&tly show the imminence of 
danger to the health of the community using i t  ; that is, if the suit is con- 
sidered as one to suppress and enjoin a nuisance and to be decided upon 
the general principle applicable to such cases, and not merely as one 
brought under the statute to secure protection against a threatened and 
menacing injury by the discharge of sewage into the stream, the remedy 
by injunction being specially given "to any person" by section 3051. 

We did not mean to say, and did not, in  fact, say, in  the former ap- 
peal, that expert or scientific evidence would not be considered in  deter- 
mining whether a private nuisance or injury was sufficiently imminent 
to warrant the interference of the Court by issuing an injunction to pre- 
vent it, and we must not be understood as so ruling; but what we did 
say, and what we intended to decide, was that the testimony in  this case 
is  not of that satisfactory character which noiirts of equity require in 
cases of this kind, and under the facts and circumstances as they appear 
in  the record, having specially in view the facility with which the plain- 
tiff could have furnished proof more reliable and of greater weight, if i t  



had been so minded. Indeed, the statute requiring chemical, biological, 
and bacteriological analyses to be made periodically by an expert State 
officer appointed for that purpose convinces us that the plaintiff has not 
presented to the Court the best attainable proof of the fact i t  alleges to 
exist, but instead has offered mere opinion evidence, based on disputed 
facts. I t  may be that the plaintiff can prom its case, without the aid of 
a demonstration by actual analysis of water specimens drawn from its 
faucets or from the river at  the intake or at  other places along the 
stream, but the excuse for not producing such an analysis has not 
been shown, and in  the absence of any good reason dispensing (713) 
with its production, we consider the proof as it now stands insuffi- 
cient as the basis for a provisional injunction, treating this as an action 
to enjoin a mere nuisance. As to sewage from the water-closets in the 
mill, which is discharged into the river a t  Hillsboro, we have already 
said in our former opinion that the injunction should issue without proof 
as to any injurious effect upon the water at  the intake, because the Legis- 
lature, in  the cxercise of a rightful authority, has so provided (Rev., sec. 
3051), i t  being an act so manifestly dangerous to the public as not to 
come within the principle allowing compensation for property taken for 
public use. I f  this is not so, where shall we draw the line? Shall we 
jeopardize public health by stopping to inquire whether the act is act- 
ually injurious? This same argument in  favor of private right might 
be made in  the case of any structure, however plainly a menace to public 
health or safety-for example, a powder magazine or any other deposi- 
tory for a deadly explosive. 
. I t  was not intended by citing the English decisions to justify the con- 

stitutional argument, but merely to show how the courts of that country 
had construed such statutes. Our construction of that section of the 
Revisal we find directly and clearly supported by the case of Board of 
Health v. Paper Co., 63 N. J. Eq., 111, where a similar statute was con- 
sidered by the Court. As to the other acts of which the plaintiff com- 
plains, we do not think they are covered by that section, and therefore, 
as to them, the plaintiff can succeed in  this action only by showing at the 
final hearing that they constitute a nuisance specially injurious to them 
in the respect we have indicated, and that they are so interested, in a 
legal sense, as to maintain this action for the suppression of the wrong 
which they allege is thus being committed. This was the opinion held 
by us when this case was here before, and the reasoning of the 
opinion, we think, clearly so indicates; but in  formulating the (714) 
judgment we were not at  the time sufficiently advertent to the 
effect of our conclusion upon the ultimate rights of the parties with 
respect to the two different propositions involved, and for this reason, 
and also, perhaps, because the great stress of the argument had been laid 
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upon the true construction of section 3051, the injunction was permitted, 
in  affirming the order below, to have a broader scope than was really 
intended. We are not deciding upon thg rights of the parties, as upon a 
final hearing, for we do not adjudicate those rights, but merely remand 
the case for a trial of the issues raised by the pleadings. The case, there- 
fore, is not within the principle of Carter v. White, 134 N. C., 469, and 
Solomon v. Sewerage Co., 142 N.  C., 439, which were cited by the de- 
fendant for the position that this Court is not bound by the former 
decision as settling the law of the case. I t  is not necessary to go further 
into this matter, as we will treat the exception of the plaintiff as a motion 
to amend the former judgment, so that i t  may %e restricted to the one the 
Court intended to enter, as appears by the opinion, or this Court may 
of its own motion correct the former entry in  this respect to make i t  
express the true decision and judgment of the Court. There is full 
authority for the taking of this course. I n  Scott v. Queen, 95 N.  C., 
340, i t  appeared that the opinion of the Court clearly showed it to be its 
purpose to reverse the judgment below, whereas i t  entered an order for a 
new trial. On motion made here, at  a subsequent term, that order was 
corrected and an order for reversal and remand substituted, so as to 
carry out the intention of this Court. So in  other cases the entry has 
been changed from "reversal" to an "affirmance," from "new trial" to 
"remanded," and other modifications made so that the judgments should 
correspond with what this Court actually did decide. Cook v .  Moore, 

100 N. C., 294; Summerlin v. Cowles, 107 X. C., 459; Scroggs v. 
(715) Stevenson, 108 N. C., 260; Bernhardt v. Brown, 118 N. C., 710; 

Solomon v. Bates, 118 N.  C., 321. I n  most if not all of those 
oases i t  is held that the Court may proceed ex mero motu, though i t  is 
best to do so upon notice first served on the party to be affected by the 
amendment. See, also, S. v. Marsh, 134 N.  C., 184. 

We distinctly stated in  our former opinion that but for section 3051 
of the Revisal we would be compelled to reverse the judgment below. 
That section relates only to sewage, and there was no contention that i t  
embraced any of the alleged injurious acts of the defendant, except the 
maintenance of the system of sewerage connected with the mill and the 
discharge of the water-closets through the sewer into the river, the plain- 
tiff, in  respect to the other acts of the defendant, relying altogether upon 
the general principles of the law concerning nuisances, and sections 3045, 
3052, and 3862 of the Revisal. I t  is apparent, therefore, that the Court 
intended to order an affirmance as to the discharge of sewage into the 
Eno River, and a reversal as to the rest of the order of the Superior 
Court from which the appeal was taken. But we now have possession 
of the case by virtue of this appeal, and are reviewing a judgment 
entered by the court below in supposed c o ~ ~ f o ~ m i t y  with our former 
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order, though i t  is not so. I t  would seem entirely proper, in setting 
aside that judgment, that we should direct the proper order to be made 
in  accordance with our declared purpose when we decided the former 
appeal, as the case will still be in  its interlocutory stage and nothing has 
been done as yet that can prejudice either party. 

The defendant filed in  this Court a certified copy of an act of the last 
Legislature amending section.3052 of the Revisal by striking out all after 
the word "maintain," in line five, and inserting in  its place the follow- 
ing: "a system for collecting and disposing of all accumulations of 
human excrement within their respective jurisdictions, or control, 
a t  least once each week, by burning, by burial, or by some other (716) 

.method approved by the State Board of Health," and its counsel 
contended that the defendant is entitled to the benefit of that provision 
in  determining what is a compliance with the law in  respect to the dis- 
posal of fecal matter which is not sewage; and so we think, if the quea- 
tion, in  view of our present decision, is any longer a practical one. 
Whether the defendant is committing a nuisance in the disposal of fecal 
matter, not sewage, on its premises, which is  specially injurious or detri- 
mental to the plaintiff, or whether i t  has disposed of i t  as required by 
law, are questions to be determined by the principles we have already 
laid down and the existing statutory requirements, so far  as they are 
applicable. 

The former judgment of this Court is so modified as to affirm the order 
for an  injunction made by Judge Fergusom, so far  as i t  relates to the 
discharge of sewage from the defendant's water-closets in  the mill into 
the river, and to reverse i t  in  other respects. The judgment rendered a t  
the last hearing in  the court below, and from which this appeal is taken, 
is set aside' for error, with directions to submit the issues raised by the 
pleadings to a jury and to proceed further in  the cause according to law. 

Modified. 

Cited: S h e l b y  v. P o w e r  Co., 155 N. C., 199 ;  R o p e  Co. v. Aluminum 
Co., 165 N. C., 576. 

A. S. T. JOHNSON ET AL. V. EVERSOLE LUMBER COMPANY. 

(Filed 27 May, 1907.) 

1. State's Lands-Grant-Registration-Statute of Limitations. 
The defendant's cause of action accrues upon the registration of a 

junior grant to plaintiff's grantor, and the ten-year statute of limitations 
(sec. 158 of The Code) runs from the time of such registration. 
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2. Same-Computation of Time. 
Chapter 113, Laws of 1891, repealed sections 136 and 137 of The Code, 

which exempted actions accruing before 24 August, 1868, from the statute 
of limitations during the time from 20 Xay, 1861, and 1 January, 1870; 
therefore, when defendant's cause of action accrued against plaintiffs' 
entry of 27 June, 1856, his equity was barred 27 June, 1866, by the ten- 
year statute (Code, see. 158). 

3. Issues. 
When every phase of the contention of the parties has been fully pre- 

sented under the issues submitted, it is not error in the court below to 
refuse to submit others. 

4. State's Lands-Aliens. 
Laws of 1852, ch. 169, see. 3, was inapplicable to aliens entering Chero- 

kee lands (Laws 1854-'55, ch. 31, see. 18). 

5. Same-Estate Divested. 
An alien has full capacity to hold realty until his estate be divested by 

office found or some other equally solemn sovereign act. 
6. Registered Deeds-Evidence. 

Deeds, if  registered, can be put in as evidence, when otherwise compe- 
tent, even when registered during trial. 

(Closer attention of oEcers charged with the duty of collecting State and 
county taxes is called to a not uncommon occurrence of persons claiming 
wild Lands, not in possession, escaping payment of taxes thereon.) 

ACTION tried before MciVeal, J., and a jury, a t  March Term, 1906, of 
SWAIN. From a judgment for plaintiffs, defendant appealed. The facts 
sufficiently appear in the opinion. 

Shepherd & Shepherd and George H. S m t h e m  for plaintiff. 
Davidson, Bourne & Parker and A. M. F r y  for defendant. 

(718) CLARK, C. J. Action for damages for cutting and removal of 
timber trees from two tracts of land described in  the complaint. 

The plaintiffs derive title by mesne conveyances from J .  T. Foster, to 
whom State grants 150 and 151 issued 20 April, 1855, for 640 acres each, 
upon entries made by him 5 November, 1853, and surveyed April, 1854. 
These grants were registered 27 June, 1856. 

The defendant derives title by mesne conveyances from Allison & 
Welch, under State grant 408, for 5,000 acres (embracing the locus in 
quo) ,  issued 26 December, 1857, upon an entry made 23 March, 1853, 
and surveyed 17 and 18 October, 1853. This was registered 27 July, 
1858. The defendant asks that the plaintiffs be decreed trustees for its 
benefit and to convey whatever title, if any, they may have. The plain- 
tiffs' replicatiop pleads the bar of the ten years statute of limitations. 

If the statute of limitations is a bar to the equity set up by the de- 
fendant, i t  is unnecessary to consider whether the equity alleged is other- 
wise valid or not. I n  Mcaden v. Palmer, 140 N. C., 258, where the 
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defendants, claiming, as here, under a grant juriior to plaintiff's grant, 
but issued upon an entry prior to his, askcd to have the plaintiff de- 
clared trustee of the legal title for their benefit, the Court sustained the 
plaintiff's plea of the statute of limitations. The defendant's cause of 
action in  this case accrued upon the registration, 27 June, 1856, of the 
grant to Foster, under which the plaintiffs claim. The matter is so fully 
and clearly discussed by Mr. Justice Erown in  Mcdden v. Palmer, 
supra, that i t  is sufficient to refer to the opinion in  that case without 
repeating what is there so well said. The plea of the ten years statute 
upon the samc state of facts was also sustained in  Ritchie v. Fowler, 
132 N. C., 790. "The legal title vesting in  the first grantee drew the 
constructive possession, which continued until there was an  ouster." 
Janney v. Blaclcwell, 138 N. C., 442. Here there is no evidence 
of possession of the lands within the bounds covered by grants (719) 
150 and 151 by the defendant, or those under whom i t  claims, 
after the registration of the grant to Foster i n  April, 1855, and its 
registration i n  June, 1856, till the cutting of timber by the defendant in  
1900 or 1901, for which this action was begun 31 July, 1902. Indeed, 
neither party was in  possession nor paid taxes. The latter is probably a 
not uncommon circumstance as to wild lands, and may well call for the 
closer attention of officers charged with the duty of collecting State and 
county taxes. 

The defendant contends, however, that the statute does not run i n  
favor of plaintiffs because Foster, the original grantee, left the State in  
1860, and he and those under whom the plaintiffs claim have been non- 
residents ever since, relying upon Code, sec. 162, now Revisal, see. 366. 
But that section by its terms did not apply to causes of action accrued 
prior to 24 August, 1868. Blue v. Qilchrist, 84 N.  C., 239. 

I t  is true that this claim, having accrued 27 June, 1856, was governed 
by the ten years statute of presumptions (R. C., ch. 65, sec. 19 ; Camp- 
bell v. Brozuw, 86 N. C., 376)) and that Code, see. 136, provided that the 
limitations in  The Code should not apply to causes of actions accrued 
prior to 24 August, 1868, and section 137 suspended the statute of lim- 
itations and presumptions from 20 May, 1861, to 1 January, 1870. The 
ten years statute of presumptions expired, therefore (eliminating 8 
years, 7 months, 10 days), on 9 March, 1875, and there was no evidence 
to rebut the presumption. Chapter 113, Laws 1891, repealed sections 
136 and 137, i. e., i t  repealed the exemption of actions accruing before 
24 August, 1868, from the statute of limitations and repealed the sus- 
pension of time between 20 May, 1861, and 1 January, 1870, so that the 
defendant's equity was really barred sipce 27 June, 1866. Alexander v. 
Gibbon, 118 N. C., 802. I t  did not repeal the proviso of Code, 
sec. 162, which is not a statute of limitation, but merely prevents (720) 
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the statute of limitations protecting a nonresident as to causes of ac- 
tion accruing since 24 August, 1868. There is no reference to section 
162 in  the repealing statute, Laws 1891, ch. 113, whose object was to 
extend the protection of the statute, not to withdraw it. Every phase of 
the contention of the parties was fully presented by the two issues sub- 
mitted, and i t  was not error to refuse to submit others. Wilson v. Cot- 
ton, Mills, 140 N.  C., 57, and cases there cited. 

I f ,  as defendant contends, Foster was an alien, the law at that time 
applicable to Cherokee lands (which this was) did not debar aliens 
(Laws 1852-'53, ch. 169). The general land law did not apply to these 
lands, as was expressly provided by section 18, chapter 31, Laws 1854- 
'55. But even if an alien was prohibited from entering these lands, the 
State only could divest his title, for "an alien has capacity to take, but 
not capacity to hold land; . . . he cannot hold i t  against the sov- 
ereign, should the sovereign choose to assert his claim thereto as for- 
feited. But against all the rest of the world the alien has full capacity 
to hold, and he can hold even against the sovereign until the state of 
the alien be divested by an office found or some other equally solemn 
sovereign act." Rouche v. Williamson, 25 N.  C., 146; Wilson v. Land 
Co., 77 N .  C., 457. 

Whether the first probate of the deed from Wilson to Wilson and 
Roller was valid, the second probate and registration thereunder was 
sufficient, and, though made after suit begun, entitled the deed to be 
used as evidence. The act of 1885 makes deeds valid only from registra- 
tiop against purchasers and creditors-which these defendants are not. 
Deeds, if registered, can be put in  evidence, when otherwise competent, 
even when registered during the trial. 

There are other exceptions, but they do not require discussion. 
No  error. 

Cited: Fmzier v. Cherokee Indians, 146 N .  C., 480; s. c., 147 N. C., 
250; Phillips v. Lumber Co., 151 K. C., 521; Hodges v. Wilson, 165 
N. C., 328; Lynch v. Johmon, 171 N. C., 615. 

(721) . 
McDOwELL AND WIFE V. BLUE RIDGE AYD ATLANTIC RAILWAY 

GOIMPANY. 

(Filed 27 May, 1907.) 

1. contiact-conditions-Limitations-Performance. 
When the time for the perf6rmance of a condition of a contract is 

strictly limited, forfeiture is incurred by nonperformance within the 
time. A deed granting a right of way to the defendant railway company 
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upon consideration of benefits thereby to accrue, with the provision that 
if the defendant should fail or neglect for a period of five years from 
the date of the conveyance to construct its line of railway thereon it 
should revert to the grantor, will, in the absence of any controlling equita- 
ble element, restrict the right of defendant to complete its line of road 
within the period fixed therefor. 

2. Same-Equitable Excuse. 
Upon failure to perform the condition that its line of road shall be com- 

pleted within five years, equity will not relieve against a forfeiture upon 
the ground that defendant, pursuant to a statute affecting its construc- 
tion, concentrated its force on some other part of its line. 

3. Same-Railroads-Notice. 
The doctrine that equity will afford relief in preventing the enforce- 

ment of a forfeiture has no application when there is a total failure on 
the part of the one seeking it to perform the condition, without sufficient 
equitable excuse. When the plaintiff retains possession of the lands 
granted defendant for a right of way to be used for railroad purposes 
within the period of five years, and within that time limit the defendant 
had not begun to perform its part of the contract, the estate revests in 
him a t  once upon the conditions broken, and his notification to defendant's 
contractors not to enter upon the land is a sufficient manifestation of his 
intention to hold by reason of the breach of the condition. 

4. Same-Forfeiture-Defense. 
While in some cases equity will relieve against a forfeiture, it  will ndt 

do so when the plaintiff is standing upon his legal rights under a contract 
fixing the time limit for defendant's performance of the condition, and 
when there is nothing harsh or inequitable in its terms or enforcement. 

5. Same-Condemnation Proceedings. 
When equitable relief against a forfeiture under a time limit, in a con- 

veyance of lands for railroad purposes, cannot be successfully sought, the 
defendant railway company is confined to condemnation proceedings un- 
der the statute. 

ACTION tried before 0. H. L 4 1 1 e ~ ,  J., trial  by jury being waived (722) 
by  consent, a t  Spring Term, 1907, of MACOX. From a judgment 
for  plaintiff, defendant appealed. 

This proceeding was instituted i n  the Superior Court of Macon 
County by the plaintiffs, A. L. McDowell and wife, against defendant, 
Blue Ridge and Atlantic Railway Company, alleging that  defendant, as 
authorized by its charter to do, had entered, occupied, and appropriated 
for  the purpose of locating, grading, constructing, and operating a rail- 
road, a strip of plaintiffs' land 100 feet i n  width, particularly described 
i n  the petition. Petitioners prayed that  commissioners be appointed to 
assess their damages, etc. Defendant answered the petition, admitting 
the entry upon plaintiff's land for the purpose set forth, and alleged tha t  
it made such entry by virtue of the right and title conferred upon i t  by 
a deed ( a  copy of which is attached to the answer) executed by plain- 
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tiffs to said corporation, bearing date 24 May, 1901. I t  appears, by an 
inspection of said deed, that plaintiffs, on said day, conveyed to defend- 
ant a strip of land 100 feet wide, which was sufficiently described. The 
consideration set forth in the deed is "the benefits that  will accrne to 
them by reason of the construction and extension of a railway through 
and over their lands and the further consideration of $1." Following 
the habendurn in  said deed are the following words: "Provided, that if 
the above granted land shall cease to be used for railroad purposes, then 
the same is to revert to and become the property of the said parties of 
the first part, or their heirs: Provided further, that if the party of the 
second part shall fail and neglect for a period of five years from this 

date to construct its line of railway over the premises hereby 
(723) granted, then and in that event the title to said lands shall revert 

to the parties of the first part, their heirs and assigns, without 
any obligation on the parties of the first part to reenter for condition 
broken." Upon the coming in  of the answer and the reply of plaintiffs, 
the parties submitted the cause to the decision of the court upon an 
agreed state of facts, the material portions of which are as follows: 

Plaintiffs were, on 23 May, 1901, the owners of the land upon which 
defendant has entered, as alleged. Defendant was duly incorporated by 
chapter 87, Private Laws 1901, and is authorized to construct and oper- 
ate a railroad in  Macon County, in this State. On 24 May, 1906, plain- 
tiffs notified defendant's contractors at  work on said road not to enter 
upon or do any work on their said land. At that time no work of grad- 
ing had been done thereon, the defendant having concentrated its forces 
on another part of said line as a result of the passage by the Legislature 
of North Carolina of chapter 630, Laws 1905. On 7 June, 1906, de- 
fendant entered upon and occupied the strip of land described i n  the 
petition for railway purposes, and on 30 June, 1906, this proceeding was 
begun. Pending the proceeding, the work of grading over the land has 
been practically finished, except surfacing, but no ties or track have 
been laid. About 50 per cent of the work of grading the entire line of 
railway from the Georgia State line to Franklin had been completed on 
24 May, 1906, and about 75 per cent of the grading between the Georgia 
line and Prentiss, a station on said railway, 5 miles from Franklin, was 
completed on said day. No track nor ties had been laid on any part of 
said railway, nor any part of the grading been completed, ready for the 
ties and track, on the said 24 May, 1906, but parts or sections of the 
grade on said line had been approximately built, ready for the sur- 

facing or subgrading necessary for exact grade. Other facts re- 
(724) garding the progress of the work during the intervening years are 

set forth which are not material to the decision of the cause. The 
relation which defendant company bore to the Tallulah Falls Railway 
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Company is also stated. The court, upon the agreed facts, appointed 
commissioners to go upon that portion of plaintiffs' land occupied by 
the defendant and assess his damages. Upon the coming i n  of the re- 
port, after hearing exceptions thereto, judgment was duly rendered in 
the Superior Court, a t  a regular term, condemning for defendant's use 
a right of way over plaintiffs' land and assessing the damages therefor. 
Defendant excepted and appealed. 

There are several assignments of error in  the record, but they are all 
involved in  the two contentions argued in  this Court: 

1. That, in the light of the facts agreed upon, there has been no for- 
feiture by defendant. 

2. That if there has been such forfeiture at  law, upon the allegations 
in  the answer and the facts agreed upon, the defendant is entitled to be 
relieved therefrom by a court of equity. 

H o m  & Mann for plaintiffs. 
Jones & Johnston and Shepherd & Shepherd for defendant. 

CONNOR, J., after stating the facts: I t  will be noted that the lan- 
guage used by the grantors confines the defendant to the construction of 
"its line of railroad over the premises hereby granted"-and not the 
construction of the whole of the proposed road. This was evidently for 
the benefit of the grantee, whose title was not to be dependent upon the 
cornpletion or maintenance of the road, nor was the title to be perfected 
by beginning its construction. While the courts do not favor forfeitures, 
and will, in case of doubt, so construe language that estates shaIl vest 
where there is a condition precedent, and, when vested, be pro- 
tected from being divested on account of conditions subsequent, (725) 
a t  the same time, where, in  solemn instruments, under seal, par- 
ties use language capable of only one construction, force and effect will 
be given to it, and their intention, as manifested by their written words, 
be effectuated. There is no room for controversy in  regard to the mean- 
ing of thc language i n  this deed. We are not called upon to inq;ire why 
this peculiar language was used. It appears, however, that the pro- 
posed road was to be of considerable length, and doubtless to be con- 
structed at  heavy cost and to consume a long period of time, and that 
many changes in  conditions would occur before its completion. I n  view 
of these and possibly other reasons not known to us, the grantor was 
unwilling to burden his lands with this somewhat indefinite easement 
for  more than'five years. How all of this is we do not know, and for 
that reason the only way in which we can safely interpret their contract 
is  to give effect to its language. "If the time for the performance of 
the condition is strictly limited, forfeiture is incurred by nonperform- 
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ance within the time. I n  all cases where a time is set for the doing or 
performance of the matter contained in  the condition, be i t  to pay 
money, make an estate or the like, i t  must be done at  the time agreed 
upon and set down in the condition. . . . I f  the condition be that a 
building shall be erected on the granted land within five years, for 
municipal purposes, a failure to erect the building within the time 
named is a breach of the condition, for which a forfeiture may be en- 
forced." 1 Jones on Conv., sec. 684, citing Clark v. Brookfield, 81 Mo., 
503, 51 Am. Rep., 243, which sustains the text. I n  Morrill v. R. R., 96 
Mo., 174, no time was fixed within which the road was to be constructed. 
The case is rested upon the peculiar facts in  the record. I n  Preston v. 
R. R., 11 Iowa, 15, it is said that by construction "more is meant than 

the mere making of the roadbed ; . . . i t  implies preparation 
(726) and readiness for use." We can have no doubt that the failure 

of defendant to "construct its line of road over the premises 
- 

hereby granted" within the five years worked a forfeiture. 
Defendant next insists that no entry was made for "condition broken.'' 

Two answers occur to the mind in response to this objection: (1) The 
deed expressly provides that no entry shall be necessary, or, in  the lan- 
guage of the deed, there is to be ('no obligation on the parties to reenter.'' 
(2) On the day upon which the condition was broken plaintiff was in  
possession. I t  was not contemplated that defendant should enter until 
i t  began the construction of the road. "If the grantor is, himself, in  
possession when the condition is broken, the estate revests in him at 
once, and his possession is presumed to be for the purpose of holding 
under the forfeiture. I f  he is already in possession, i t  is, however in  
some cases, declared that the grantor must manifest an intention of 
holding by reason of the breach of the condition." 1 Jones Conv., 722. 
I t  is admitted that the grantors, on the day of the forfeiture, notified de- 
fendant's contractors not to enter upon the land. I f  required to do any- 
thing to revest the estate, by reason of condition broken, i t  would seem 
that he did all that was possible. At law the estate revested and the de- 
fendant's right to enter was gone. I t s  entry thereafter was by virtue 
of its right to do so under its charter, for the purpose of constructing a 
railroad, and could not affect plaintiffs' right to pursue his remedy for 
compensation. The right to enter, followed by condemnation and pay- 
ment of compensation, usually but inaccurately called damages, vests in 
the corporation the easement as provided by-its charter. The defend- 
ant, conceding the forfeiture at law, earnestly contend! that upon the 
agreed facts the case comes within the protective principle of equity 
jurisprudence, whereby relief is granted against forfeiture. 

As we have seen, on 24 May, 1906, the estate which had been 
(727) conveyed by plaintiffs to defendant came to an  end and revested 
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in  the plaintiffs as if i t  had never been out of them; in other words, they 
were in, as of their original estate, by reverter on account of condition 
broken. I s  i t  within the province, o r  the power of a court of equity to 
destroy the estate now in  lai in tiffs and revest i t  in  the defendant? No 
point is  made of the fact that this alleged right is set up as an cquita- 
ble counterclaim in  a proceeding for condemnation. Probably i t  is the 
only way open to defendant to do so. That courts of equity have, from 
time immemorial, relieved against forfeitures is elementary. I n  doing 
so the chancellors have evolved rules based upon equitable principles 
and preccdents for their guidance. The jurisdiction is not exer~ised 
arbitrarily and in every case wherc the chancellor may think that the  
party taking advantage of the forfeiture should not, upon merely ethical 
grounds, do so. One underlying principle by which the equity for relief 
has been granted is that the intention of the parties is thereby effcctu- 
ated. 

I t  is also well settled that where there has been substantial part per- 
forruarice of a condition involving a work requiring time for completion, 
equity will relieve and prevent the harsh and oppressive enforcement of 
the forfeiture. Many cases are cited illustrating this familiar princi- 
ple. The difficulty here is that the condition is that the defendant shall 
construct the road ovcr the premises granted within the time fixed, and 
on the day named i t  had cohstructed no part of the road; "no work of 
grading had been done" thereon. There was a total failure to perform 
the condition. The only reason assigned for such failure is that "as a 
result of some legislation" its force was concentrated on some other part 
of its line. This legislation required a part of the road to be finished 
within a time which we presume made i t  necessary to use the force on 
it. We do not perceive how this matter affected thc rights of the 
plaintiffs under the deed. The defendant knew the condition in  (728) 
its deed and the time within which thc work must be done. There 
is no suggcstion that by an unforeseen or uncontrollable condition thc 
defendant was prevented from constructing thc road across plaintiffs' 
land. Again, this case is not like a decd made to secure the paymcnt of 
a debt, as a mortgage, in which the measurc of damages for failure to 
perform the condition is fixed. The parties must be presumed to have 
contracted with reference to the surrounding conditions and had some - 
purpose in  fixing their rights and obligations, with the results to follow 
a failure to discharge them promptly. I t  is true that the consideration 
was the benefits to be elljoyed by the building of the road, but i t  is not 
stated that the defendant was induced to build the road by reason of 
the grant of the right of way or title to the strip of land, or that any 
money has been expended by reason of anything said or done by plain- 
tiffs. I n  R. R. v. South Orunge, 58 N. J. Eq., 83, there was substantial 
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part performance of the condition. Plaintiff had expended large sums 
i n  the construction of the railway over the streets of the town. The 
failure to finish the work was caused by conditions over which plaintiff 
had no control. To have enforced the forfeiture would have entailed 
the loss of large sums to the plaintiff. We think that there is a clear 
distinction between the two cases. I n  Gardmr v. Lightfoot, 71 Iowa, 
577, there was part performance and the parties could not be placed in 
statu quo. This is the limitation put upon all of the cases and in  ac- 
cordance with the equitable doctrine laid down. 1 Porneroy Eq., 451. 
Bispham says: "But equity will not, in general, and i n  the absence of 
spccial circumstances calling for interference, give relief in  cases of 
forfeiture growing out of breach of covenant for repairing, insuring, or 
doing any specific act." I t  will be observed that while in  many cases 

equity will not enforce a forfeiture, the plaintiff here is not in- 
(729) voking equitable relief; he is standing upon his legal right-his 

contract. There is nothing harsh or inequitable in  the terms of 
the contract in the time fixed for constructing the road over his prem- 
ises. During the five years the value of his land was probably impaired 
by the burden upon i t ;  he may well have been willing to carry the bur- 
den during that time, but no longer; this is what his deed declares. At 
the end of the five years he simply says, "Take my land, but pay me 
for it." We cannot see in  the principles of equity jurisprudence any 
reason why he may not do so. To hold otherwise would seriously im- 
pair the freedom and integrity of contract. I f  the road had been con- 

. structed within the time limited i n  the deed the plaintiffs were bound; 
i t  was not done, and the defendant may build its road, but must pay for 
the right of way. This is  the contract. The judgment must be 

Affirmed. 

CHARLES W. THOMAS AND WIFE V. BLUE RIDGE AND ATLANTIC . 
RAILWAY COMPANY. 

I (Filed 27 May, 1907.) 

I Railroads-Contracts-Conditions-Forfeiture. 
A railroad company cannot avoid a forfeiture under a time limit for 

the construction of its line of road, unless it substantially complies with 
the provision therefor in its deed. 

(The opinion in McDowell v. R. R. (next above) controls the disposition of 
this appeal.) 
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ACTION tricd before 0. II. Allen, J., trial by jury being waived by 
consent, at Spring Term, 1907, of MACON. From a judgment for plain- 
tiff, defendant appealed. 

The facts in this case are substantially like those in McDowell (730) 
v. R. B., ante, 721. The deed executed to the defendant by plain- 
tiff and wife contained the same condition as set out in the McDowell 
case. The same proceedings were had, the parties entering into an 
agreed state of facts as in that case. The facts in this case, in respect 
to the performance of the condition, arc as follows: "About 1 May, 
1906, thc defendant entered upon and occupied the strip of land through 
and over said described tract for railway purposes, and on 23 May, 
1906, about one-half the grading of said road had been done, and the 
work of grading, except surfacing, was finished on 16 June, 1906, but 
no ties nor track were laid upon said land until August, 1906, after the 
commencement of this action. The plaintiffs, soon after 23 May, 1906, 
notified the contractors at work on said land not to do any more work 
thereon, and petitioners instituted this condemnation proceeding on 21 
July, 1906. About 50 per cent of the work of grading of said entire 
line of railway from the Georgia State line to Franklin had been done 
on 23 May, 1906, and about 75 per cent of the grading between the 
Georgia State line and Prentiss, a station on said railway, 5 miles from 
Franklin, had been done on said date. The land of the plaintiffs is 
situated about 1 mile from Prentiss and between that station and the 
Georgia line. No track nor ties had been laid upon any part of said 
line of railway, nor had any part of the grading been completed, ready 
for the ties and track, upon said 23 May, 1906; but parts or sections of 
the grade on said line had been approximately built, ready for the sur- 
facing or subgrading necessary for exact grade. The first contract for 
the grading of said road was let in the year 1905, and work was begun 
upon said contract about May, 1905, and has been continually in  prog- 
ress since. The track was laid and train service inaugurated to Pren- 
tiss station, above mentioned, on 29 August, 1906." 

The court, upon the agreed facts, appointed commissioners to (731) 
go upon that  ort ti on of plaintiffs' land occupied by the defendant 
and assess their damages. Upon the coming in of the report, after hear- 
ing exceptions thereto, judgment was duly rendered in the Superior 
Court, at a regular term, condemning for defendant's use a right of way 
over plaintiffs' land arrd assessing the damages therefor. Defendant ex- 
cepted and appealed. 

There are several assignments of error in the record, but they are all 
involved in the two contentions argued in this Court: 

1. That, in the light of the facts agreed upon, there has been no for- 
feiture by defendant. 
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2. Tha t  if there has been such forfeiture a t  law, upon the allegations 
i n  the answer and the facts agreed upon the defendant is entitled to be 
relieved therefrom by a court of equity. 

H o r n  & ,,Wann for plaintiffs. 
Jones & Johnson and Shepherd & Shepherd for defendant. 

CONNOR, J., after stating the case: The  decision in  McDowell v. 
R. R., ante, 721, controls the disposition of this appeal. The  only dif- 
ference between the two cases is  found i n  the fact  tha t  "about 1 May, 
1906, defendant entered upon and occupied the strip of land through 
and over said described tract for  railway purposes, and on 23 May 
about one-half the grading of said road had been done." W e  do not 
think tha t  this act of the defendant substantially complies with the con- 
dition i n  the deed. I n  all other respects the two cases are conceded to be 
alike. 

F o r  the reasons set forth and upon the authorities cited in  the opinion 
i n  that  case, the judgment herein must be 

Affirmed. 

CAROLINA COAL AXD ICE COMPANY v. SOUTHERN RAILWAY 
COMPANY. 

(Filed 27 May, 1907.) 

1. Removal of Causes-Diverse Citizenship-Purchasing Company-Domestic 
Corporation-Statute. 

Where the language of the statute manifests a clear intention to create 
a new corporation, and not to license or permit an existing foreign corpo- 
ration to exercise its power in the State, and such act of creation is  
accepted, a domestic corporation is created. A suit cannot be removed 
from the State to the Federal court upon the ground of diversity of citi- 
zenship by a corporation of another State which became the purchaser 
of a corporation of this State under a sale made pursuant to a deed of 
trust or mortgage, by virtue of The Code, see. 697, providing upon the 
conveyance being made to "the purchaser, the said corporation shall ipso 
fwcto be dissolved and the said purchaser shall forthwith be a new cor- 
poration, by any name which may be set forth in the conveyance," etc.. 
(R. R. G. Allison, 190 U. S., 326, cited and distinguisued.) 

2. Same-Judicial Notice. 
The courts of this State cannot take judicial notice of the contents of a 

private statute of another State. 
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MOTION for removal of cause to the Federal court, heard by Cooke, 
S., a t  the February Term, 1907, of BUNCOMEE. 

Plaintiff, a North Carolina corporation, alleges: That the General 
Assembly of this State, at  its session of 1854-'55, incorporated "The 
Western North Carolina Railroad Company," chapter 228, Private 
Laws 1854-'55. I t  sets forth several acts amending the charter of said 
company, the provisio~s of which are not material to the point pre- 
sented upon this appeal. At the special session of 1880 (ch. 26) an act 
was passed authorizing a sale of the State's interest i n  the property, etc., 
of the said company. That pursuant thereto, the commissioners ap- 
pointed for that purpose executed a deed to the purchaser, a copy of 
which is made a part of the complaint. That on 2 September, 1884, the 
said Western North Carolina Railroad Company, pursuant to an 
act of the General Assembly, executed a second mortgage to the (733) 
Central Trust Compauy of New York, convcyii~g to said trust 
company all of its property, rights, privileges, franchises, etc., for the 
purpose of securing the payment of certain bonds, a description whereof 
is fully set out 'in the said mortgage. That thereafter, in  a suit of equity 
in the Circuit Court of the United States for the Western District of 
North Carolina, wherein the said Central Trust Company of New York 
was complainant and the Western North Carolina Railroad Company 
and another were defendants, a decree was passed directing a foreclosure 
of said mortgage and sale of the property, franchises, etc., of the said 
railroad company, and appointing Charles Price, Esq., special master 
to make sale of said property conveyed in said mortgage. That said 
Price, special master, pursuant to said decree, made a sale of said prop- 
erty, etc., when the Southern Railway Company became the purchaser. 
That said sale was duly confirmed and the said special master directed 
to make title to the purchaser. That, pursuant thereto, the said Charles 
Price, special master, on 22 August, 1894, executed and delivered to the 
Southern Railway Company a deed conveying, assigning, and setting 
over to the said railway company all of the property, franchises, etc., of 
the said Western North Carolina Railroad Company conveyed in said 
mortgage. That defendant, the Southern Railway Company, under and 
by virtue of the said deed, has continuously held and used the tangible 
property, operated the line of railway, and exercised and enjoyed all and 
singular the rights, powers, privileges, franchises, and immunities 
granted and conveyed in  said deed. 

That plaintiff is advised, infornied and believes, and so avers the fact 
to be, that by reason of the matters and things set forth and by virtue 
of the laws of the State of North Carolina said defendant, the Southern 
Railway Company, became and was the successor of the Western 
North Carolina Railroad Company, and that said defendant, as (734) 
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such successor, became, was, and is a corporation created and exist- 
ing under and by virtue of the laws of the Stato of North Carolina, 
and is a citizen of the State of North Carolina. The plaintiff proceeds 
to set out the facts upon which i t  bases its prayer for relief against the 
defendant corporation, which, i n  view of the question presented upon 
the appeal, i t  is not necessary to set out. The Southern Railway Com- 
pany, within the time permitted, files its petition for a removal of the 
cause to the Circuit Court of the United States. The petition sets out 
that the Southern Railway Company was, a t  the time of the commence- 
ment of this suit, and still is, a corporation originally created, organized, 
and existing under and by virtue of the laws of the State of Virginia, 
and is now, and was a t  the commencement of this action, a citizen of the 
State of Virginia and of no other State, etc., all of which is in  strict 
accordance with the statute prescribing the procedure for removal of 
causes from the State into the Federal courts on account of diverse citi- 
zenship. The court, upon petition, ordered the cause to be removed 
i n  accordance with the prayer of the petitioner. Plaintiff excepted and 
appealed. 

Frank Carter and H. C. Chedester for plaintif. 
Moore & Rollins for defendant. 

CONNOR, J., after stating the case: The record, upon which alone this 
appeal is to be decided, presents an anomalous condition. The plaintiff 
sues what i t  asserts-to be a North Carolina corporation, setting forth 
a t  length the legislative and judicial process by which i t  is created. I t  
further alle'ges that this domestic corporation is now and was a t  the time 
of committing the injuries complained of and threatened, for which 
i t  seeks redress and injunctive relief, the owner of and operating a 

railroad, with all of its property, franchises, privileges, etc., 
(135) from Salisbury to Paint Rock, in  this State. I t  further alleges 

that this corporation was created, i n  the manner set forth, by the 
Legislature of this State, by the name of the Southern Railway Com- 
pany. Process is returned served on the "freight agent of the Southern 
Railway Company a t  *Asheville, N. C." 

Thereupon, a corporation of the same name, alleging itself to be, and 
for  the purpose of this appeal to be so taken, a Virginia corporation, 
comes into court and files a petition for removal of the cause into the 
Circuit Court of the United States, averring that, plaintiff being a citi- 
zen of North Carolina, there exists what, for the purpose of removal, i s  
termed "diverse citizenship.'' The plaintiff insists that, conceding the 
existence of a corporation having its domicile or origin or creation in 
Virginia, by the name of the Southern Railway Company, such corpora- 
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tion, in  respect to the line of railway formerly known as the Western 
North Carolina Railroad, with its franchise, has no existence or status 
in  this State. That said railway, franchises, etc., are the property of the 
defendant, and is operated by the Southern Railway Company, a cor- 
poration created by the Legislature of North Carolina. I f  the conten- 
tion of the plaintiff be true, the Southern Railway Company, the Vir- 
ginia corporation, is not a party to this action and has no standing in  
court for any purpose. I f  such contention is not true, i t  would seem that 
the same result follows. The plaintiff insists, and its complaint avers, 
that i t  is suing a North Carolina corporation. The return of the service 
of the summons does not indicate of which corporation the "freight 
agent of the Southern Railway Company at Asheville" is the local agent. 
I t  would seem, in  this state of the record, the plaintiff has sued one cor- 
poration and another corporation of the same name has come into court. 
I f ,  as assumed by the petitioning corporation, the Southern Railway 
Company, the Virginia corporation, is the owner of the property, 
franchises, etc., formerly owned by the Western North Carolina (736) 
Railroad Company, no judgment i n  this action would affect i t  or 
its property. Passing this phase of the question, however, we will, as 
the appeal and the argument invite us to do, consider the case upon its 
merits. 

The first question presented for examination is whether, upon the 
facts alleged in  the complaint, there is a corporation created by and 
existing pursuant to the laws of this State by the name of the Southern 
Railway Company. I t  is alleged in  the petition, and for the purpose of 
this appeal conceded, that the petitioner is a corporation created by and 
existing pursuant to the laws of Virginia. We are not advised in regard 
to the extent of its power to acquire, own, and operate railroads beyond 
the limits of its domicile of creation. The complaint sets out and makes 
part thereof the charter, with all of its amendments, of the Western 
North Carolina Railroad Company. An examination of the charter 
discloses that the corporation is empowered to construct and operate a 
railroad from Salisbury to certain points west of Asheville, in this State. 
The franchise, with the right of eminent domain, to take tolls, and other 
powers incident to railroad companies, is conferred upon the corpora- 
tion. We also find that in  1880 the State parted with its interest in the 
corporation and its property. The effect of this statute (Special Session 
1880, ch. 26) and the deed made pursuant thereto is passed upon by this 
Court in  iMarshalZ v. R. R., 92 N. C., 322. Subsequent to and in  pur- 
suance of the powers conferred upon the assignees of the State a new cor- 
poration by the same name was formed, with enlarged powers, to pro- 
vide for the completion and extension of the road by the issuing of bonds 
to be secured by mortgage, etc. I t  further appears from the complaint 
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that two mortgages were executed to trust companies to secure bond 
issues, pursuant to the powers conferred. The Central Trust Company 

foreclosed the second mortgage by suit in the Circuit Court of the 
(737) United States, and at the sale the Southern Railway Company, 

'(a corporation organized and existing under the laws of the State 
of Virginia," became the purchaser. At this point the question arises: 
By  what authority did this Virginia corporation become the purchaser 
of and assume to exercise the franchises, privileges, and powers con- 
ferred by the Legislature of this State upon a domestic public-service 
corporation? That the franchise was sold and passed to the purchaser 
as indissolubly connected with and as a component part of the tangible 
property is settled beyond controversy. Gooch v.  McRee, 83 N.  C., 59. 
Section 697 of The Code of 1883, being the law in  force at the time of 
the sale, provides what property shall pass to the purchaser by a sale 
made pursuant to a deed of trust or mortgage executed by a corporation, 
and further provides, "Upon such conveyance to the purchaser, the said 
corporatiou shall ipso facto be dissolved and the said ptwchmer shall 
forthwith be a new corporation, by any name which may be set forth in  
the said conveyance, or in  any writing signed by him and recorded in  the 
same manner in which the conveyance shall be recorded." "The corpo- 
ration created by or in consequence of such sale and conveyance shall 
succeed to all such franchises, rights and privileges and pe~ form all such 
duties as would have been, or should have been, performed by the first 
corporation but for such sale and conveyance." The Code, sec. 698. 
The section proceeds to provide for the issuance of stock, etc. Section 
2005 (Code, 1883) provides that, "When any railroad corporation shall 
be dissolved, or its property sold and conveyed under execution, deed of 
trust, mortgage, or other conveyance, the owner or purchaser shall con- 
stitute a new corporation," etc. This section seems to contemplate the 
dissolution of the corporation by decree of the court, and does not, we 

think, have any bearing upon the question before us. The neces- 
(738) sity for the statute, or, as we find in other States, one similar to 

it, is manifest. The sale of the entire property of a corporation, 
especially one the property of which is dedicated to a public use, severed 
from the franchise, would be of little or no value. The franchise, origi- 
nally granted for the benefit of the public, gives value to the property, 
and by permitting it to pass with the property gives the corporation 
credit. By the sale of the property and franchise, keeping the corpora- 
tion in  existence, the purchaser becomes liable for the debts and liabili- 
ties. For the purpose of avoiding this and other results affecting its 
value, the statute, which is read into the decree of foreclosure, dissolves 
the old corporation, and a new corporation is '(forthwith," by operation 
of law, created, succeeding to the franchise and assuming the duties, etc., 
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of the dissolved corporation. I t  is manifest that if one or more indi- 
viduals had purchased, at  the sale of the special master, the statute, 
being read into the deed of conveyance, would have quoad the property 
and franchise so purchased ipso facto converted such purchaser into a 
new corporation. Docs the fact that a corporation, created by and exist- 
ing pursuant to the laws of another State, becomes the purcliaser pre- 
verlt the same legal result by operation of the statute? Unless the stat- 
ute has this effect, by what authority does the Southern Railway Corn- 
pany, a Virginia corporation, own arid operate a railroad in  this State? 
Certainly the old corporation is dissolved. Jul ian  v. 2'rust Co., 193 
U.  S., 93. I t  does not appea? that by its charter any power is conferred 
upon i t  to do so, and if it did so appear, of course no such right could 
be exercised i n  this State without the consent of the State, granted by 
its Legislature, subject to such conditions as i t  saw fit to impose. Paul 
v. Virginia,  8 Wall., 168. I n  R. R. v. Harris, 79 U.  S., 65 (81), i t  i s  
said: "The company (complainant) was chartered to construct a road 
in Virginia as well as Maryland. The latter could not be done 
without the consent of Virginia. That consent was given upon (739) 
the terms which she thought proper to prescribe. With a few 
exceptions, not material to the question before us, the same powers, privi- 
leges, obligations, restrictions, and liabilities were granted as those eon- 
tained in  the original charter." We take i t  as well settled that i t  is 
within the power of the Legislature to prescribe the terms upon which a 
foreign corporation may come into the State, purchase and operate a 
railroad. I t  has been uniformly held that one State may make the cor- 
poration of another State, as there organized and conducted, a corpora-. 
tion of its own quoad any property within its territorial jurisdiction. 
R. R. v. Harris ,  supra; R. R. v. Wheeler, 1 Black, 297; Clark v. Bar- 
narqd, 108 U. s., 436; R. R. 7). Loaukville Trus t  Go., 174 U. s., 552. 

Assuming that the language of sections 697 and 698 was incorporated 
into the decree of foreclosure and into the deed-and this, we think, the 
law does-what would have been the status of the purchaser? I n  Clark 
v. Barnard, supra, the facts, as stated by Mr. Justice Matthews, so fa r  
as applicable to the question under discussion, were: The Boston, Hart-  
ford arid Erie Railroad Company was a Connecticut corporation. Power 
was conferred by its charter to purchase the franchise, etc., of certain 
other railroad companies. I n  pursuance of this power i t  purchased the 
franchise, etc., of the Hartford, Providence and Fishkill Railroad. This 
road was a consolidated corporation, deriving its existence from both 
Connecticut and Rhode Island. By a subsequent act of the Legislature 
of Rhode Island the sale arid trqnsfer of the Hartford, Providence and 
Fishkill Railroad was ratified and confirmed, with the provisiorr that 
"the Boston, Hartford and Erie Railroad Company, by that name, shall 
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and may have and use, exercise and enjoy all of the rights, privileges, 
and powers heretofore granted and belonging to the said Hart- 

(740) ford, Providence and Fishkill Railroad Company, and be subject 
to all the duties and liabilities imposed upon the same by its 

chartcr and the general laws of the State." The Court said that the 
Hartford, Providence and Fishkill Railroad Company was, so fa r  as i t  
owned and operatcd a railroad in  Rhode Island, a corporation i n  and of 
that State, and the Boston, Hartford and Erie Railroad Company be- 
came its lcgal successor in  that State as owner of its property and exer- 
cising its franchise therein, and became, therefore, in respect to its rail- 
road i n  Rhode Island, a corporation in  a n 8  of that State. The learned 
justice, referring to an act of the Legislature of Rhode Island, passed 
subsequent to the purchase, regarding the status of the Boston, Hartford 
and Erie Railroad Company, said: "If i t  had no prcvious existence as  
a corporation under the laws of Rhode Island, i t  would have become such 
by virtue of the act in  question. For although, as a Connecticut corpo- 
ration, i t  may have had no capacity to act or cxist in Rhode Island for 
these purposes, and no capacity, by virtue of its Connecticut charter, to  
exercise any franchise not contemplated by it, yet thc natural persons 
who were corporators might as well be a corporation in Rhode Island 
as in  Connecticut, and by accepting charters from both States could well 
becomc a corporate body, by the same name and acting through the 
organization, officers and agencies in  each, with such faculties in  the two 
jurisdictions as they might severally confer; . . . so that in  Rhode 
Island i t  was exclusively a corporation of that State." R. R. v. Ala- 
bama, 101 U. s., 581. The question again came before the Court in  Gra- 
ham v. R. R., 118 U. S., 161. The Legislature of New York passed an 
act authorizing the Boston, Hartford and Erie Railroad Company to  
consolidate with other New York corporations, providing that when the 

consolidation was completed and a certificate thereof f i l d  with 
(741) the Secretary of State, the Boston, Hartford and Erie Railroad 

Company should become possessed of the rights of charter, prop- 
erty, etc., of the selling company. Mr. Justice Blatchfordl said: "This 
act professes in  its title to be an  act to consolidate the three companies. 
I t  authorizes the sale to the Boston, Hartford and Erie Railroad Com- 
pany of the franchise and property of thc other two corporations 
(which were New York corporations) and provides that such sale shall 
pass the title to such franchises and property, and that the purchasing 
company shall thereby become possessed of the rights of charter and 
property sold, and thereafter have, hold, and use the same in  its own 
name and right. As a purchaser of what this act authorized to be sold 
to it, the company purchasing became -a New York corporation by its 
then existing name." 
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I n  R. R. v. Vance, 96 U. S., 450, Mr. Justice Harlan, discussing the 
legal effect of language used in a statute, not so strong as in The Code 
(see. 697)) says :  he language was something more than a mere license 
to an Indiana corporation to exert its corporate powers and enjoy its . 

corporate rights and privileges in  another State. . . . We cannot 
thus restrict the effect of the act without disregarding wholly the ordi- 
nary meaning of the plain words of the second section, which declares 
that the lessees, their associates, successors, etc., shall be a railroad cor- 
poration i n  the State of Illinois. . . . The fact that i t  bears the 
& 

same name as that given to the company incorporated by Indiana cannot 
change the fact that i t  is a distinct corporation, having a separate exist- 
ence derived from the legislation of another State." The learned justice 
clearly distinguishes the case from R. R, v. Ifarris, supra, by saying 
that the Illinois act declares in  express terms that the Indiana corpora- 
tion leasing the road "shall be a railroad corporation in  that Statc, 
. . . with authority to exercise, not the powers which had been 
granted by the State of Indiana to another corporation of the 
same name, created under the laws of that State, but the same (742) 
powers which were possessed by a corporation theretofore created 
under the laws of Illinois." The distinction, so clearly pointed out in  
that case, is again stated by Mr. Justice Gray i n  Martin v. R. R., 151 
U. S., 673, and the cases illustrating the two classes cited, concluding 
with the declaration that those falling within the first class-of crea- 
tion-"cannot remove into the Circuit Court of the United States." 
whereas those in  the second class-of licensing-can do so. 

Judge Thompson, i n  10 Cyc., 290, thus states the principle deduced 
from these and other cases cited in  the note: "The Legislature of one 
State may make a corporation organized under the laws of another 
State, which has become the purchaser of the properties and franchises 
of a corporation of the domestic State, a domestic corporation quoad 
any property thus purchased which has its situs within the domestic 
jurisdiction.'' The question was decided by the Supreme Court of 
Georgia i n  Angier v. R. R., 74 Ga., 634. The facts in  that case are 
strikingly illustrative of the principle involved i n  this appeal. The 
Cincinnati and Georgia Railroad Company, a domestic corporation, had 
under its chartAr constructed a road from Macon to Brunswick. The 
Cincinnati and Georgia Railroad Company sold and transferred all of 
its "rights, titles, privileges, properties, franchises," etc., to the East 
Tennessee, Virginia and Georgia Railroad Company, a Tennessee cor- 
poration, and i t  assumed all of the duties, etc., and the two became 
merged under the name of the purchasing corporation. A suit having 
been brought against the corporation, a petition for removal was filed 
and allowed. The plaintiff appealed. Jackson, C. J., after comment- 
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ing upon CZar7c v. Barnard, supra, says: "The power granted to the 
Cincinnati and Gcorgia Railroad Company to sell its charter, 

(743) franchises, rights and privileges is so broad as to cmbrace its life, 
its all; and when i t  did, under this power, sell its rights, fran- 

chises, powers and privileges of every description to the East Tennessee, 
Virginia and Gcorgia Railroad Company, and the latter assumed its 
debts, obligations, and burdens of every sort, i t  docs appear to have sold 
itself, and nothing was left of the corporate being Georgia had made, 
but its lifc passed into its buyer, and the purchaser became the Georgia 
corporation in  its stead. . . . This is no license to the East Ten- 
nessee, Virginia and Georgia Railroad to use its franchises, or any of 
its powers already granted, in  Georgia, but i t  is a right to buy the char- 
ter and all the franchises of a Georgia road. I n  other words, the char- 
ter of that Georgia company gives i t  power to buy this East Tennessee, 
Virginia and Georgia Railroad Company or sell itself to that company; 
to sell its cntire charter, by which alone i t  has life, and when i t  does sell, 
i t  dies, but another entity immediately lives in  its place, and, living in 
its stead, becoming itself under the charter granted to the being i t  
bought, i t  is immediately, by the charter which i t  bought, a domestic 
Georgia corporation, having all the powers and subject to all the liabili- 
ties of that charter. . . . I t  is not by implication or inference at  all 
that the new corporation steps into the shoes of the old one. I t  is by the 
direct, clear, and unmistakable grant of the power to buy a charter or 
contract of the State. . . . The truth is to be ascertained whether 
the State intended merely to license a foreigner to exercise franchises 
and buy a charter she granted to another, without assuming all the lia- 
bilities which the charter it bought required, or did she intend i t  to be a 
domestic corporation and under all the obligations of corporation citizen- 
ship?" The learned Chief Justice says that i t  is clear that the State 
intended to substitute the purchaser for the entity she allowed to be 
purchased, and to make the purchaser subject to her control in  her own 

borders as fully as the seller of the charter had been before its 
(744) sale; that the purchaser absorbed the life of the seller, '(drawing 

all its breath into its own lungs; i t  is a question of life, not of 
names." The petition for removal was denied. I t  is stated by the 
reporter that a writ of error was applied for, and declined, i t  would 
secm, for the reason that there was no final determination of the cause. 

The effect of thc sale of a charter or franchise by a corporation is 
thus stated by Welch, C. J., in Ohio v. Sherman, 22 Ohio St., 411 
( p  428) : "That a corporation can, when authorized by law so to do, 
transfcr, sell, or convey its charter or franchise to be a corporation, and 
thus vcst i t  in  others, seems to be quite well settled by judicial decisions. 
. . . The real transaction in all such cases'of transfer, sale, or con- 

514 



N. C.] S P R I N G  TERM, 1907 

veyance in  legal effect is nothing more or less, and nothing other, than 
a surrender or abandonment of the old charter by the corporators and 
a grant de novo of a similar charter to the so-called transferee or pur- 
chaser. To look upon i t  in  any other light and to regard the transaction 
as a literal transfer or sale of the charter is to be deceived, we think, by a 
mere figure or form of speech. The vital part of the transaction, and 
that without which i t  would be a nullity, is the law under which the 
transfer is made. The statute authorizing the transfer and declaring 
its effect is the grant of a new charter, couched in a few words and to 
take effect ulson condition of the surrender or abandonment of the old 
charter, and the deed of transfer is to be regarded as mere evidence of 
the surrender or abandonment." R. R. v. People, 123 Ill., 467. "The 
Legislature, in giving a corporation of another State power to purchase 
a railroad in  this State, with the privileges and franchises belonging 
thereto, had the undoubted right to prescribe the terms upon which the 
purchase could be made." S. v. R. R., 89 Mo., 523. "Every power 
which a corporation exercises in  another State depends for its 
validity upon the laws of the sovereignty in  which i t  i s  exer- (745) 
cised." S. v. Bailey, 16 Ind., 46. 

I t  will be noted that in  all of the cases from which we quote i t  was 
shown that the purchasing corporation had, by its charter; the power 
to purchase, giving basis to the contention that the power conferred 
upon the selling company was but a license to the purchasing company 
to exercise the functions conferred bv the charter in  the State of the 
selling company. This contention is, in  every instance where the lan- 
guage of the statute denotes an intention to create and not to license, de- 
nied. There are cases in which the language of the statute is so con- 
strued. Martin v. R. R., supra. I t  is elementary that a corporation 
can have no existence beyond the limits of the State or sovereignty which 
brings i t  into life and endows i t  with its faculties and its powers. R. R. 
v. Wheeler, 1 Black, 286. I t  is equally so that "having no absolute right 
of recognition in  other States, but depending for such recognition in  
other States and the enforcement of its contracts upon their assent, i t  
follows as a matter of course that such assent may be granted upon such 
terms and conditions as those States may think proper to impose. . . . 
A State may, for reasons of its own, adopt the foreign corporation by 
creating i t  a domestic corporation. . . . When a State pursues the 
latter course and adopts the foreign corporation as one of its own cre- 
ation, i t  follows, we think, that all of its subsequent acts and trans- 
actions within the State of its adoption are the acts of a domestic cor- 
poration, that the franchise and powers there exercised were conferred 
by local laws," etc. Thayer, Circuit Judge, in R. R. v. Meek, 69 Fed., 
753; S. v. R. R., 89 Mo., 523; Insurance Co. v. Prewitt, 200 U. S., 246. 
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"The Legislature, in  granting to a foreign corporation power to pur- 
chase a railroad and franchise within the State, may prescribe the 

terms and conditions upon which the purchase may be made and 
(746) define the status within the State of the purchasing corporation." 

Noyes on Intercorp. Rel., sec. 164. Whether the Legislature has 
licensed a foreign corporation to exercise its powers within the State or 
has created a new corporation "is always a question of legislative intent 
and not of legislative power or legal possibility." R .  R .  v. Harris, supra. 
That the Legislature intended that any person or corporation purchas- 
ing the franchises and property of another corporation i n  this State 
should "forthwith become a corporation," succeeding to all of the rights, 
franchises, duties, etc., of the dissolved corporation, is manifest both' 
from the lafiyuage of the statute and history of  it^ enactment read in 
the light of the decisions of this Court. 

The question i n  respect to the power to subject corporate property, 
separate from the franchise, to sale for debt first attracted the attention 
of this Court in  X. v. Rives, 27 N.  C., 297, wherein Rufif i ,  C. J., i n  a 
carefully considered and elaborate opinion, discussed the question, hold- 
ing that, while the property of a railroad company could be sold under 
execution, its franchise could not be disposed of without legislative sanc- 
tion. H e  suggested that there should be legislation "providing for the 
keeping of the franchise with the estate.'' The question again came be- 
fore the Court in  Gooch v. McGee, 83 N. C., 59. I t  appeared that the 
plaintiff had purchased the lands of the Roanoke Navigation Company 
under execution. The question presented was whether he acquired any 
title. Xmith, C, J., reviewed the legislation enacted i n  consequence of 
what was said in  Rives' case, and held that the purchaser acquired no 
title. H e  says: "This legislation, springing out of the decision in  
Rives' case and intended to obviate the inconveniences of a disruption of 
the company and a loss of those facilities for travel and transportation 
which i t  now afforded, must, we think, be deemed an expressed of the 

legislative will to substitute the new in place of the former rem- 
(747) edy." By several amendments the statute law took the form 

found in  The Code, 1883, secs. 697, 698. When the State, by an 
act of the Legislature, a t  a special session called for that purpose, sold 
its stock and interest in  the Western North Carolina Railroad, a great 
work of internal improvement in  the prosecution of which the State had 
expended an immense sum of money, i t  was expressly provided that the 
assignees of the State's interest should recognize the corporation, with 
a capital of several million dollars. Acts Special Session 1880, oh. 26, 
secs. 8, 9 ;  Marshall v. R. R., 92 N.  C., 322. There is not, in  either the 
general or special legislation, the slightest indication that it was con- 

516 



I N. C.] S P R I N G  TERM, 1907. 

templated that this great thoroughfare, with its franchise, upon which 
so much time, labor, and money had been expended, should become the 
property of a foreign corporation. 

While i t  is true that we know, as a part of the State's history, that she 
has leased a portion of her railroads, this is very f a r  from granting the 
franchise and the ultimate ownership of the property in  foreign corpo- 
rations not amenable to her courts or control. The right of her citizens 
to sue the lessor corporation in  the State courts for redress of wrongs 
commitled and enforcement of contracts made by the lessee is safe- 
guarded and settled by repeated decisions of this Court. I n  Logan v. 
R. R., 116 N. C., 940, Mr. Justice Avery, i n  a well considered and able 
opinion, says that the power granted by the State to lease railroads 
"does not carry with i t  the authority to the lessor to absolve itself and 
transfer its duties and obligations to another, whether able or unable to 
respond in  damages for its wrongs or defaults. The lessor company 
remains liable for the performance of public duties to private parties 
. . . for all acts done by the lessee i n  the operation of the road, not- 
withstanding the lease is authorized by the lessor's charter." Pierce v. 
R. R., 124 N. C., 83. We are not inadvertent to the decision of 
this Court in  James v. R. B., 121 N. C., 523. Without entering (748) 
into a discussion of the reasoning upon which the conclusion is 
reached, i t  is sufficient to say that we should feel constrained to follow 
the decision of the Supreme Court of the United States in  Julian v. 
Central Trust  Co., 193 U. S., 93, wherein i t  is held that the effect of 
the sale, by the special master, of the property, franchise, etc., of the 
Western North Carolina Railroad Company operated to dissolve that 
corporation, thereby giving full force and effect to sections 697, 698 of 
The Code. We think the reasoning of the Court satisfactory. We do 
not perccive how the fact that the sale was under a second mortgage 
affected the status of the purchaser. The rights of the first mortgage 
were fully protected. What, then, became of the franchise of the dis- 
solved corporation? I t  did not revert to the State or become separate 
from the property. I t  does not appear that the Southern Railway Com- 
pany, "a corporation created by and existing pursuant to the laws of the 
State of Virginia," had any capacity, by its charter, to take, hold, and 
exercise it. Certainly there is nothing in  the statute law of this State 
indicating that a foreign corporation could, without express legislative 
authority, take, hold, and use a charter granted by the State to a public 
service corporation, with the right of eminent domain, to carry passen- 
gers and freight for fare and toll, thus holding and exercising one of the 
highest attributes of sovereignty. I t  i s  true that Mr. Justice Day, in  
Jdian 's  case, supra (p. 107), says: "The Southern Railway Company 
was authorized by its charter, among other things, to purchase or other- 
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wise acquire the property of any railroad conlpany organized under tho 
laws of another State." We presume that i t  so appeared in the record. 
I t  does not appear in  this record, and we cannot take judicial notice of 

the contents of a privatc statute of a sister State. Again i t  is 
(749) said: "We have been cited to no statute of the State of North 

Carolina forbidding the purchase of a railroad a t  a foreclosure 
sale by a corporation of another State.'' I t  i s  of no importance to the 
State whether a foreign or domestic corporation, o r  whether individual 
citizens of this or some other State, purchase, because, by the act of 
purchasing, i t  or they, as the case may be, "shall forthwith be a new 
corporation (of this State), and the corporation created by or in conse- 
quence of such sale and conveyance shall succeed to all such franchises, 
rights and privileges, and perform all such duties as are owed by or im- 
posed upon the first corporation." 

I t  seems too clear to admit of controversy that, while there is nothing 
in  our statute or State policy which forbids a foreign corporation from 
buying a railroad, eo instanti that i t  docs bug and take the conveyance, 
and because thereof, i t  becomes by statutory creation a domestic corpo- 
ration. I f ,  as we have seen from a line of decisions of the Supreme 
Court of the United States, the purchase of a franchise by a foreign 
corporation, by authority of the Legislature, makes the purchasing cor- 
poration quoad the franchise and property purchased a domestic cor- 
poration, much more certainly does the result follow where the power 
to purchase is coupled with the declaration that i t  '(shall forthwith be- 
come a new corporation." I t  is inconceivable that the State of North 
Carolina ever intended or contemplated that franchise granted by her 
to public-service corporations, for the benefit of the public, the furnish- 
ing of transportation for her own people and their products and prop- 
erty, should be purchased and owned by foreign corporation, over which 
her Legislature and courts have no control or power of visitation. We 
know from public records that every railroad company operating in 
this State issues bonds and is mortgaged to secure their payment. I f  
the contention of the Virginia corporation be correct, every railroad, 

with its franchise and property, may, by defaulting in  the pay- 
(750) ment of interest, be sold under such mortgages and purchased by 

foreign corporations, with all of the legal incidents flowing there- 
from. Her  citizens may thereby bc taken from the courts of the State 
a t  immense cost, expense, and delay, and by reason thereof be practi- 
cally denied redress for many wrongs committed by such foreign cor- 
porations. We have carefully cxamined the language of Mr. Jwt i ce  
Day in Julian's case, supra. I t  will be noted that the question pre- 
sented and discussed in  that case did not in  any manner involve the 
point now under examination. This Court, i n  James v. R. R., supra, 
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had held, for the reasons set out in  the opinion, that the sale by the 
special master did not work a dissolution of the original corporation, 
and that therefore the purchaser was operating the road and using the 
franchise granted to that corporation, thereby being liable for its torts 
and debts. The purpose of the Juliun case was to have that case re- 
viewed and enjoin the sale of corporate property under execution issued 
against the Western North Carolina Railroad Company. The question 
of domicile was neither presented, argued, nor considered. I t  seems 
from the language of the learned justice that the suggestion was made 
"that tlie State requires a domestic corporation, organized under and 
subject to its laws, to become the purchaser of a railroad." H e  says that 
he does not find "such to be the case." We entirely concur with his con- 
clusion. As we have said, the State does not require a domestic corpo- 
ration organized to purchase, but does create the purchaser into a do- 
mestic corporation, which, by operation of law, takes, owns, and uses 
the franchises of the dissolved or, in  the language of the statute, "the 
first corporation." The learned justice cites section 1936 of The Code 
for  the purpose of finding the status of the purchasing corporation. I t  
will be not,ed that section 1936 does not refer to corporations which, by 
virtue of a sale of their property and franchises, have been dis- 
solved and their franchise vested i n  the purchaser, but to those (751) 
cases where the "real estate, track, and fixtures'' have been sold, 
power is given to the purchaser to form a corporation in  the manner 
prescribed. This act, i t  will be observed, was enactcd at  the session of 
1871-'72, ch. 138, whereas sections 697, 698 were enacted a t  the session 
of 1872-'73, ch. 131. The facts set out in  the complaint bring the case 
clearly within the last act. Of course, both statutes were regnacted in  
The Code of 1883 and are to be construed together and reconciled. 

The deed executed by the special master evidently had reference to 
sections 697, 698, because, following the mortgage, it expressly trans- 
ferred the rights, privileges, and franchises of the Western North Caro- 
lina Railroad Company. There is no suggestion that the purchaser a?, 
the sale has organized as a corporation, pursuant to the provisions of 
section 1936; hence, if this section is controlling, the Virginia corpo- 
ration, without any authority and without having complied with the 
laws of this State, has for more than twelve years operated a railroad, 
extending its lines, condemning property, and otherwise exercising at- 
tributes of sovereignty in  this State without authority and without 
limit. I f  i t  is not limited by the charter of the Western North Carolina 
Railroad Company, i t  has no limit. I t  does not, in  its petition, profess 
to hold the property by virtue of having complied with section 1936. 
Unless, by virtue of the provisions of sections 697, 698, i t  owns and ex- 
ercises the franchise of the Western North Carolina Railroad Company, 
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i t  occupies a most anomalous position in  this State. I f  i t  may do so and 
avoid the clear, unmistakable legal operation of thc only statute by 
which as purchaser i t  could acquire the franchise, we can see no reason 
why, by the same mode of procedure, every railroad i n  the State, other 
than those in which the State owns a controlling interest, may not, by 

sale under mortgage upon them, pass into the control of foreign 
(752) corporations, with all of the incidents attaching thereto. We are 

notprepared to reach such a conclusion, nor do-we think our stat- 
utes capable of such construction. Foreign corporations may purchase, 
and their rights of property thus acquired will be protected, but by the 
act of purchasing and taking title the breath of the expiring domestic 
corporation passes into and imparts life to a "new corporation," and by 
suc i  life-giving process the purchaser becomes like "the first corpora- 
tion"-domestic. The statutes thus construed secure harmony, protect " ,  

rights; the State retains control of her corporate creature and the citi- 
zen is permitted to litigate his rights in the courts of the State. 

It is insisted, however, that recent decisions of the Supreme Court hold 
that a foreign corporation may become domestic for some purposes, but 
retain its citizenship in  its domicile of original creation for the purpose 
of jurisdiction. That, notwithstanding the fact that the Southern Rail- 
way Company is created for the purpose of owning the Western North 
Carolina Railroad Company, a domestic corporation, the Virginia cor- 
poration may remove a cause brought against i t  into the Federal court. 
I t  would seem that the language used by Judge Gray in  Martin v. R. _4., 
supra, i's conclusive that where a corporation of one State is created a 
corporation of another State, it cannot remove its cause, whereas where 
such corporation is licensed to do business in  another State i t  may do 
so, and this we understand to be the distinction upon which the Allison 
case, 190 U. S., 326, is decided. I n  that case the Court construed the 
act of 1899, known as the "Craig Act," to license and not create. By 
the provisions of that act the foreign corporation was required to file a 
copy of its charter in  the office of the Secretary of State, whereupon i t  
should '(become a corporation of this State." This act the Court held 

to license the foreign corporation to come into this State. Cer- 
(753) tainly no such attitude can be assumed by the Virginia corpora- 

tion in  this case. I t  is either a foreign corporation, owning and 
exercising in  this State corporate franchises conferred by the State of 
Virginia, or i t  has no legal status here. No language can be found in  
the statute capable of any such construction as was given to the "Craig 
Act." The language quoted by Justice lChiras from the opinion in  R. R. 
v. Alabama, 107 U .  S., 581, seems peculiarly applicable here. Speaking 
of the Alabama statute, he says: "The whole act taken together mani- 
fests the understanding and intention of the Legislature of Alabama that 
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I the corporation which was thereby granted a right of way to construct 
through this State a railroad . . . was and should be in law a cor-- 

u 

poration of the State of Alabama, although having one and the same 
organization with the corporation of the same name previously estab- 
lished by the Legislature of Tennessee." The Court held i n  that case 
that, for the purpose of jurisdiction, the corporation thus created was a 
citizen of Alabama. By comparing the powers conferred upon the cor- 
poration i n  that case with those conferred upon the Western North 
Carolina Itailroad Company, to which the purchaser succeeded, i t  will 
be seen that the latter are equally extensive and can be exercised only in  
the State. The power is given the Western North Carolin& Company 
to condemn land; to construct branches, to do any and all things neces- 
sary to extend, construct, and operate a railroad. The very acts of 
which this plaintiff complains are an  assertion of the right and power 
to enter upon and take private property for tracks. "That the wrongs 
and injuries aforesaid were done and are threatened by said defendant 
in  its cal~acitv as successor of said Western North Carolina Railroad 

L " 
Company and pretending to act under color of the deed set out in  the 
ninth paragraph of the complaint.'' For the purpose of this appeal this 
is admitted to be true. We are unable to see why the language used in  
thc Alabama case is not applicablc here. The defendant, being a 
corporation of the State of Virginia, has no existence in  this (754) 
State, as a legal entity or person, except under and by force of its 
incorporation by this State. The Court, in Allison's case, supra, recog- 
nizes-the distinction. Two other cases are relied upon to &stain the 
proposition that, for the purpose of jurisdiction, the domicile of original 
creation controls the jurisdiction. 

The fact must be kept in  view that this is not a case of consolidation 
or of licensing. I t  is true that the Virginia corporation was received as 

I a purchaser of the property, but immediately, by operation of law, upon 
becoming a purchaser a '(new corporation" came into existence, drawing 
its life from the expiring corporation to whose franchise i t  succeeded. 

- The Virginia corporation took no property or franchise, but the "new - - .  

corporation" took both. I t  is not practicable to set out the facts in  
R. R. v. James, 161 U. S., 545. The language of Judge Gray in  R. R. 
v. Alabama, supra, is quoted with approval. The following language 
of Judge Miller in. R. R. v. R. R., 118 U. S., 290, is also quoted: 
"It may not be easy i n  all such cases to distinguish between the purpose 
to create a new corporation, which shall owe its existence to the law or 
statute under consideration, and the intent to enable the corporation 
already in  existence, under laws of another State, to exercise its func- 
tions in  the State where i t  is so received. . . . To make such a com- 
pany a corporation of another State the language must imply creation 
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or adoption in such form as to confer the power usually exercised over 
corporations by the State, or by the Legislature, and such allegiance as 
a State corporation owes to its creator. The mere grant of privileges 
or powers to it, as an existing corporation, without more, does not do 
this, and docs not make i t  a citizen of the State conferring such powers." 

I n  the James case the St. Louis, etc., Railroad Company, a Mis- 
( 7 5 5 )  souri company, purchased from corporations of Arkansas certain 

railroads already built by them. The Arkansas corporations 
maintained their separate organizations, but did not operate railroads. 
The Court said : "It is therefore obvious that such purchase by the Mis- 
souri corporation of the railroad and franchises of the Arkansas com- 
panies did not convert i t  into an Arkansas corporation. The terms of 
the statutc show that i t  merely granted rights and powers to an  existing 
foreign corporation, which was to continue to exist as such, subject to 
certain conditions." The distinction between that case and the one be- 
fore us is obvious. Here the corporation whose property, franchise, etc., 
were sold ceased to exist or maintain any organization-it was dissolved. 
Julian's case, supra. There was legislation in Arkansas subsequent to 
the purchase by the foreign corporation which the Court held did not 
create an Arkansas corporation out of a foreign corporation. Again the 
lcarned justice says: "It shall be observed that, in  the prescnt case, the 
corporation was not incorporated as such by the State of Arkansas. The 
Legislature of that State was professedly dealing with the railroad cor- 
porations of other States." I t  was further noted that the Constitution 
of Arkansas provided "that foreign corporations may be authorized to 
do business in  this State," etc. But they were not to have the right of 
eminent domain. A careful examination of the facts i n  the case, and 
the opinion, show clearly that the decision is put upon the language of 
the Arkansas statute, which is radically different from ours. 

I I f  we are correct i n  the conclusion that the defendant is a North Caro- 
lina corporation, i t  is clear that, if composed of three or more persons 
who were citizens of Virginia, the corporate entity thus created would 
be domestic for all purposes. We are unable to see how or why the fact 
that the corporate entity having its domicile in  Virginia, created a cor- 

poration i n  this State, occupies any differcnt status; if so, all 
( 7 5 6 )  that is said about the power of the State to incorporate a foreign 

corporation i n  such State goes for nothing, and the language used 
i n  Martin v. R. R., supra, is overruled, although we find no suggestion 
that i t  is so intended. 

I t  i s  conceded by the learned justices of the Supreme Court of the 
United States that the decisions of that Court in  rcgard to the prcsump- 
tion of citizenship of stockholders in  corporations are not uniform. 
We do not presume to undertake to reconcile the contradictory decisions, 
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if there be any. The last case in  which the question is discussed is R. R. 
V. T m t  Go., 174 U. S., 552. I t  seems from the statement of the case 
that the plaintiff, called in the record New Albany Company, was origi- 
nally incorporated by the Legislature of Indiana. Power was conferred 
upon i t  to exercise all of the franchises, powers, privileges, etc., con- 
ferred upon i t  by the laws of that State, "or any other State in which 
any portion of its railroad may be situate," etc. The Legislature of Ken- 
tucky passed an  act to incorporate the New Albany and Chicago Rail- 
road company, conferring power upon i t  to purchase, lease, etc., certain 
property, with the right of eminent domain. Thereafter the New 
Albany Company, describing itself as an Indiana corporation, consoli- 
dated with certain railroads in  Illinois. The New Albany Company 
was not shown to have formally accepted the statutes passed by the Ken- 
tucky Legislature or to have organized as a corporation under them, but 
the Court holds that i t  did acts which amounted to acceptance. The 
New Albany Company filed a bill i n  equity in  tho Circuit Court of the 
United States for the District of Kentucky, describing itself a "corpo- 
ration duly organized and existing under the laws of the State of In -  
diana," against certain Kentucky corporations. Pleas to the jurisdic- 
tion were filed, asserting that plaintiff was a corporation and citizen of 
Kentucky. They were overruled. $1~. Justice Gray, repeating 
the language so often used regarding the power of one State to (757) 
create a corporation of another State a corporation of the first 
State, and noting the distinction between such an act and one merely 
granting privileges, etc., to an  existing corporation, and citing the au- 
thorities which we have so often cited, says: "But a decision of the 
question whether the plaintiff was o r  was not a corporation of Ken- 
tucky does not appear to this Court to  be required for the disposition 
of this case, either as to the jurisdiction or as to the merits." We must 
say, with all possible deference, that the language which follows this 
statement is not very clear to us. H e  says: "As to the jurisdiction, i t  
being clear that the   la in tiff was first created a corporation of the State 
of Indiana, even if i t  was afterwards created a corporation of the State 
of Kentucky also, it was and remained, for the purpose of the juris- 
diction of the courts of the United States, a citizen of Indiana, the State 
by which i t  was originally created." The fact that i t  was created a 
corporation by the State of Kentucky of course did not affect the cor- 
porate entity existing i n  Indiana or prevent its suing in  the courts of 
Kentucky as an Indiana corporation. This is exactly what i t  did, so 
describing itself. The judge goes on to say: "It could neither have 
brought suit as a corporation of both States against a corporation of 
either State, nor could i t  have been sued as a corporation of Kentucky 
i n  any court of the United States." I t  would seem that, in  view of the 
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fact that the suit was brought by the Indiana corporation, as such, 
against Kentucky corporations, there could be no question as to the 
jurisdiction, and, as said by the Court, the question whether there was 
also a Kentucky corporation of the same name was immaterial. The 
last part  of the cluotation seems to be obiter and not in  harmony with 
numerous decisions to the contrary. This is the view of Mr. Moon in  
his work on Removal of Causes, sec. 129. While the later expressions 

of the Court appear to indicate a purpose to recognize the dis- 
(758) tinction between the domicile of creation, for the purpose of con- 

trol and of jurisdiction, we do not find any decision overruling 
the line 'of cases holding that where the language of the statute mani- 
fests a clear intention to create a new corporation, and not to license or 
permit an  existing foreign corporation to exercise its powers in the 
State, and such act of creation is accepted, a domestic corporation is 
created. The later decisions are discussed by Putnam, Circuit Judge, 
i n  S h t h  v. R. It., 96 Fed., 504. 

There is not in  this record any indication that the Virginia corpora- 
tion had the power or capacity to buy and operate the Western North 
Carolina Railroad Company and its franchises, nor is there anywhere 
to be found such indication that the State ever empowered or intended 
to empower a foreign corporation to buy and own, free from the juris- 
diction of her courts, the franchise granted by her to a domestic corpo- 
ration for the benefit, primarily, of her own citizens. I f  she has by 
some fiction of the courts done so, and made i t  possible for every mile 
of her great railroad systems, with the liberal charters granted to them, 
conferring power near akin to that of taxation, which has been said to 
be the power to destroy, i t  may be well, i n  the language of Chief Jmtice 
Rufin, "if i t  so please the Legislature" to find some lawful means, under 
her constitutional reservation of power, to restore to the State the con- 
trol of these creatures of her own creation. Const., Art. V I I I ,  sec. 1. 
They were created by her sovereign will, their property constructed by 
money taken from her revenues, built upon land acquired by the right 
of eminent domain and protected by her Constitution and laws. I t  
would seem that they shohd be he1d"responsible in  her own courts for 
the manner in which they use and exercise these attributes of sover- 
eignty. We are of opinion that, by the weight of authority, and cer- 

tainly the reason of the thing, such is the law. 
(759) The order for removal must be 

Reversed. 

Cited: Latta v. Electric Co., 146 N.  C., 310; Hurst v. R. R., 162 
N. C., 368, 370, 372, 373; Hyder v. R. R., 167 N. C., 586. 
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1 E. L. FREY ET AL. v. MIDDLE CREEK JIUMBER COMPANY. 

(Filed 27 May, 1907.) 

1. Evidence-Referee-Findings of Fact-Appeal. 
The findings of fact by the referee, when there is evidence tending to 

support them, affirmed by the judge on the hearing, are conclusive on 
appeal and must be made the basis of the judgment. 

2. Damages-Evidence-Counterclaim-Contracts-Fraud. 
Representations which were mere matters of opinion as to the quantity 

of timber covered by a contract to sell, given and received as such when 
the parties were at  arm's length, each having equal opportunity of inform- 
ing himself, cannot be set up as a ground of counterclaim for damages 
in an action upon notes given by defendant for the purchase price, as con- 
stituting legal fraud. 

APPEAL from the justice of the peace, tried before W. R. Allen, J., a t  
October Term, 1906, of SWAIN. 

The action was to recover $190, alleged to be due by note of defendant 
company given to plaintiff, which was unpaid. 

Defendant answered, admitting the execution of the note, and setting 
up a defense by way of counterclaim that the note was given as part of 
the sale, as to the quantity of timber contracts held by plaintiff, and 
that said plaintiff made false and fraudulent representations inducing 
the sale,, as to the quantity of timber covered by the contracts, causing 
damage to defendant in  the sum of several thousand dollars, which was 
set up in  bar of plaintiff's recovery. Defendant admitting the execution 
of the notes, the question as to the counterclaim in  the cause was, by 
consent, referred to E. R. Hampton as referee, who heard the tes- 
timony and made his report, finding the facts and making con- (760) 
clusion against the counterclaim. 

The cause came on to be heard on the report and exceptions, and the 
judge sustained certain exceptions, modifying the report in  some re- 
spects, but affirmed the finding of fact No. 12 by the referee, to the effect 
that no false representations had been made which had caused defend- 
ant to make the contract, and thereupon adjudged that plaintiff receive 
the amount of the note and interest and costs, and defendant excepted 
and appealed. 

A. M. Fry for defendant. 
No counsel contra. 

HOKE, J., after stating the case: The findings of fact by a referee, 
when there is evidence tending to support them, affirmed by the ju,dge 
on the hearing, are conclusive upon this Court, and must be made the 
basis of the judgment. Harris v. Xmith, ante, 439. 
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The referce i n  the case before us reports his finding of fact No. 12 as 
follows : 

"Twelfth. I find as a fact that in  some conversations between the 
plaintiffs and the defendant's agent and manager that John Frey told 
the defendant's agent that he felt satisfied that there was from 250,000 
to 300,000 feet of good timber on the boundary embraced by the Breed- 
love lands; that the declaration was made to apply to the entire Lick 
Log Creek boundary; that i t  was given as a mere guess or opinion, based 
upon what the plaintiff had seen himself and had been told by John 
Breedlove, but that i t  was not intended as a willful or gross misrepre- 
sentation of the quantity of timbcr on thc boundary; that the parties 
were dealing with each other at  arm's length, on practically equal terms ; 

that i t  was easily within the power of the defendant to have had 
(161) the timber on the boundary estimated or measured; that he had 

been upon and examined part of the timber and had equally as 
good opportunity, in  the cxercise of reasonable diligence, to have exam- 
ined the whole boundary; that the negotiations for the sale were pend- 
ing for more than two months before the assignment of the contract; 
that the parties were upon the identical premises on which the timber 
was located at  the time of closing the contract; that the defendant had 
one or more opportunities to rescind the contract before it was finally 
closed, which i t  refused to do; that the contract showed and the defend- 
ant knew that he was getting the timber under the contracts by the 
1,000 fcet, a t  a certain fixed price; that the price of $100 paid was for 
the benefit of the contracts and not for the timber: that there was no 
guaranty or warranty by the plaintiffs that the boundary contained any 
particular quantity of timbcr, and that there was no complaint of any 
shortage or fraudulent misrepresentations by the in  making 
the sale until the plaintiff brought this action to rccover the amount 
due on the cattle on account of the funds in  the defendant's hands by 
Breedlove and Grooms for that purpose. I therefore find as a fact that 
the sale 'of the contracts to the defendant bv the plaintiffs was not 
brought about by false and fraudulent representations that were calcu- 
lated to deceive and mislead a prudent busincss man." 

There was cvidencc in  the record in  sumort of this action bv the ref- 
L L 

crce, and, the same having been affirmed by the judge, the conclusion 
necessarily follows that defendant's counterclaim has not been sustained. 

We are referred by counsel to Ma?] v. Loomis, 140 N. C., 350; but that 
case decides a question entirely different from that presented by this 
rcport. There the assertion complained of as being false and fraudulent 
was the assertion of a fact: "That the vendor, at  the time of negotiating 

the sale, as an inducement thereto, falsely asserted that he had 
(762) caused a survey to be madc of the timber within the boundary 
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and the survey disclosed that there were three million feet; whereas the 
survey referred to had shown that the boundary contained only one mil- 
lion, and of this the vendor must have been fully aware." 

I n  the case before us the finding is that the representations were mere 
matters of opinion, given and received as such, and when the parties were 
a t  arm's length, each having equal opportunities of informing himself; 
and the cause comes rather within the principle so clearly announced by 
Mr. Justice Brown in Cash Co. v. Townsend, 13'7 N. C., 652, that "Ex- 
pressions of commendation or opinion or extravagant statements as to 
value or prospects do not, as a rule, constitute legal fraud." 

As heretofore stated, the finding of fact No. 12, which we have no 
power to disturb, determines the question of the counterclaim against 
the defendant, and the judgment below is 

Affirmed. 

Cited: Bailey v. Hopkins, 152 N. C., 750; Mirror Co. v. Casualty 
Co., 153 N. C., 374; Williamson tl .  Bitting, 159 N. C., 325; Thompson 
v. Smith,  160 N. C., 259 ; McCullers v. Cheatham, 163 N. C., 63; French 
v. Bichardsoa, 167 N. C., 44. 

CHARLES D. NELSON v. PRISCILLA HUNTER, ADMINISTRATRIX, ET AL. 

Slaves-Marriage-Validity-Act of March, 1866-Evidence. 

When it is not shown that tllc marriage of two slaves has come within 
the provision of the act of March, 1866, declarations of the woman claim- 
ing the man as licr husband, and "gcneral r~putation" thereof, are incom- 
petent as evidence of a lawful marriage, to legalize the issue born of them. 

S .  G. Ryan  for plaintif.  
Peele & Maynard and J .  N. Ilolding for defendants. 

PER CURIAM. We have carefully considered the petition to rehear 
this cause and thc brief of the learned counsel for defendants. We are 
unable to find any material point overlooked~ in  our former decision a t  
last term or any error i n  the conclusion arrived at. The plaintiff's right 
to recover depends upon the establishment of a legal marriage between 
Solomon Nelson and Jackie Cook. The uncontradicted evidence proves 
that a form of marriage between them took place during 1861, or 
not long thereafter, and that they continued to live together during 
and after the war and were living together a t  the date of the ratification 
of the act of 10 March, 1868. The plaintiff was the issue of such co- 
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habitation and was born in  January, 1867. We find nothing in the 
record tending to prove that such relationship was not exclusive in  
March, 1866. I t  may be that after that time Solomon Nelson returned 
to Beaufort County and resumed his antebellum relations with the 
woman Qiley, but, as we have declared in  our former opinion in  this 
case, "by virtue of the provisions of that act (10 March, 1866) the rela- 
tion of man and wife existing between Solomon and Jackie, if continued 
until the passage of the act, culminated into a valid marriage and was 
legalized by the statute. The act has a retroactive effect, so as to legal- 
ize the relation from its beginning, thereby legitimizing the offspring of 

such cohabitation born during the entire period. I f  Solomon re- 
(764) sumed his cohabitation with Qiley after 10 March, 1866, i t  could 

have no effect upon the legitimacy of his and Jackie's children." 
The "general reputation" that Qiley was Solomon's wife in  antebel- 

lum days, and her declarations claiming him as her husband, are utterly 
valueless and incompetent, for there is no pretense that any valid mar- 
riage ever took place between Solomon and Qiley after they became free, 
and they could not enter into the marriage contract while slaves. There 
is no evidence whatever that the alleged relation between Solomon and 
Qiley existing prior to the war was continued and terminated into a 
marriage under the act of 10 March, 1866. 

The declarations of Qiley and the evidence of "general reputation" 
therefore tend to prove, not a lawful marriage, but only that Solomon, 
prior to the war, lived and cohabited with Viley, and that in  1867 he 
renewed such relation. Such evidence was incompetent to prove that 
on 10 March, 1866, the relations between Solomon and Jackie were not 
exclusive. 

Petition dismissed. 

Cited: 8. c., 145 N. C., 335; Spaugh v. Hartman, 150 N. C., 456; 
s. c., 151 N. C., 184. 

Ward & Grimes for plaintiff. 
W.  C. Rodman for &fe?z&nt. 

PER CURIAM. The court below has found as a fact that the defendant 
is a nonresident of North Carolina, and we find there is sufficient .evi- 
dence to support such finding. The motion to dissolve the attachment 
was properly denied. 

Affirmed. 
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L. J. FAIN v. A. J. GADDIB. 

Dower-Evidence-Lost Papers-Verdict. 
When the sole controversy is as to whether a certain lot was assigned 

to plaintiff as dower, some of the papers in the dower proceedings having 
been lost, and under competent evidence and instructions the jury has 
found their contents to be as contended by the plaintiff, the defendant is 
not entitled to a new trial. 

ACTION tried before W. B. Allen, J., at Fall Term, 1906, of CHERO- 
KEE. From a judgment for plaintiff, the defendant appealed. 

Busbee & Busbee, Axley Le. AxZey, and Ben' Posey for plaintiff 
,Dillard & Bell for defendant. 

PER CURIAM. The court, in its discretion, after careful examination, 
denied the motion for new trial for newly discovered evidence. The 
action is brought to recover possession of a parcel of land known as lot 
No. 189, or the Dugan lot, which plaintiff alleges was duly assigned to 
her as dower. I t  is admitted that J. B. Fain, plaintiff's husband, owned 
the lot in  fee during the coverture, and that plaintiff has never released 
her dower right. The defendant claims under the husband. The sole 
controversy is as to whether the said lot was actually assigned to plain- 
tiff as dower. Some of the papers in  the proceedings under which 
dower was allotted having been lost or mislaid, the court submitted to 
the jury these issues : 

1. Was the Dugan lot embraced in  the petition for dower? Answer: 
Yes. 

2. Was the Dugan lot embraced in the allotment of dower? Answer : 
Yes. 

3. What is the average rental value of the Dugan lot? Answer: 
Rents per year, $15. 

The plaintiff introduced the summons in  the dower proceed- (766) 
ings and certain docket entries, and then proved the existence 
of the papers and that due search had been made. Both parties offered 
parol evidence as to what the lost record contained. The answer sets up 
the lost record very fully and seeks to establish i t  by proof. The origi- 
nal summons and docket entries constitute most conclusive proof of its 
existence, which was not denied. The only controversy was as to 
whether the Dugan lot was included in  the proceedings and allotment. 
The jury find it was. There was abundant evidence to support the find- 
ing, and we find in  the record nothing that entitles defendant to another 
trial. 

No error. 
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A. W. ROUGHTON ET AL. V. SPENCER SAWYER ET AL. 

Reference-Exceptions Must be Definite. 
A right to a trial by jury is waived unless order of reference is excepted 

to definitely and specifically, pointing out specific facts upon which it is 
demanded. 

APPEAL by plaintiff and certain defendants. 

Ward & Grimes and Shepherd & Bhepherd for plaintifs. 
ilydlett & Ehringhaus and C. E. Thompson for defendants. 

PER CURIAM. This action is brought to recover certain purchase. 
money from defendant lumber company and by i t  deposited in  defend- 
ant bank, The cause was referred to a referee by the court. Plaintiffs 
did not except to this order, and as to them i t  is a consent reference. 
They are not now entitled to a jury trial upon the issues arising upon 

the exceptions to referee's report. 
(767) The defendants T. C. Morris, J. C. Morris, and C. T. Sample 

excepted to the order of reference, but they have waived the right 
to a trial by jury upon the issues of fact arising upon their exceptions 
filed to referee's report, by failing to assert such right definitely and 
.specifically in  each exception and pointing out in each exception the 
specific fact excepted to upon which they elect to demand a jury trial, 
as is required in Driller Co. v. Worth,  117 K. C., 520. 

The judgment of the Superior Court is 
Affirmed. 

Cited: Ogden v. Land Co., 14 N. C., 446; Mirror Co. v. Casualty 
Co., 153 N. C., 374; W y n n  v. Bullock, 154 N. C., 383. 

WASHINGTON AND VANDEMERE RAILROAD COMPANY v. RALEIGH 
AND PAMLICO SOUND RAILROAD COMPANY. ' 

Small & McLeai  and Murray Allen for plainti#. 
Bragaw d2 Harding for defendant. 

PER CURIAM. I t  appearing to the Court from the record in this case 
that there is at present no irreparable injury and no immediate conflict 
between the plaintiff and the defendant at the crossing mentioned in the 
pleadings, and that the plaintiff's road is not yet constructed, the judg- 
ment refusing the injunction at  this time is affirmed, without prejudice 
to the plaintiff's right to renew the motion in the Superior Court. 

Affirmed. 
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W. E. CAPPS 0. S. A. L. RAILWAY, appellant. From Warren. T. T. 
Hicks and M. J. IJawlcins for plaintiff; Day, Bell & Allen for defend- 
ant. Affirmed. 

STATE v. J. V. MOYE, appellant. From Pitt. Attorney-General for 
State,; Skinner for defendant. Affirmed. 

J. F. MOXGAN, appellant, v. 0. W. HARRINGTON. From Pitt. G. M. 
Lindsey and Shepherd & Xhepherld for plaintif; Slcinner & Whedibee 
f 07. defendant. Affirmed. 

BARRUM FORREST v. I. H. SMITH, appellant. From Craven. R. W. 
Williamson and P. M. Peamall for plaintif; D. L. Ward fo r  defendant. 
Affirmed. 

N,~HOUM HATEM v. A. ELLIS, appellant. From Craven. W .  W .  Clark 
for plaintiff; II. C. Whitehurst and R. A. Nunn for defendant. Af- 
firmed. 

C. H. DUGGAN & Co. v. ATLANTIC COAST LINE RAILROAD, appellant. 
From Craven. W. D. McIver and R. A. Nunn for plaintiff; Simmons, 
Ward & Allen for defendant. Affirnled. 

STATE v. HENRY CLAYTOR, appellant. From Wilson. Attorney- 
Gener*al for State. Affirmed. 

. CHARLES F. DUNN, appellant, v. A. MARKS. From Lenoir. Dunn for 
plaintif; Y .  T. Ormond for defendant. Affirmed. 

CIIARLES F. DUNN, appellant, v.  NA~IONAL BANK OF GOLDSBORO. 
From Lenoir. Dunn for plaintiff; S. W .  Isler for. defendant. Affirmed. 

C. R. KERNODLE 11. WESTERN UNION TELEGRAPII. COMPANY, appellant. 
From Alamande. King & h'imball and F. H.  Eusbee & Xon for defend- 
ant. Affirmed. 

W. T. OSBORNE v. NORTH CAROLINA RAILROAD COMPANY, appellant. 
From Guilford. John W .  Hinsdale and J. A. Barringer for plaintiff; 
King & Kim~ball for defendant. Affirmed. 

STATE v. H. T. MARTIN, appellant. From Rockingham. Attorney- 
General for Xtate; C. 0. McMichael for defendant. No error. 

WINSTON CIGARETTE MACHINE COMPANY, appellant, v. WELLS-WHITE- 
' 

HEAD TOBACCO COMPANY. From Forsyth. Manly & Hendmn and Wat- 
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son, Buxton & Watson for plaintiff; F. A. Woodard, Connor & Connor, 
and Lindsay Patterson for defendant. Affirmed. 

J. P. JONES, appellant, v. REYNOLDS TOBACCO COMPANY. From For- 
syth. Lindsay Patterson and J .  S .  Grogan for plaintiff; Watson, Bux- 
ton & Watson, and Manly & Hendren for defendant. Affirmed. 

ORMOND MINING COMPANY, appellant, v. BESSEMER CITY COTTON 
 MILT,^. From Gaston. Winston & Bryant, 0. F. Mason, and Burwell 
& Cansler for plaintiff; Tillett & Guthrie for defendant. Affirmed. 

P. C. HARTY v. JAMES HARTY, appellant. From Mecklcnburg. Pharr 
& Bell for plaintifl; Burwell & Cansler and R. J .  Hutchison for defend- 
ant. Affirmed. 

F. B. MCKINNE v. R. L. MCCONNATTGHEY, appellant. From Cabar- 
rus. Adarns, Jerome, Armfield & Maness, and L .  T .  Hartsell for plain- 
tiff; Montgomery & Crow ell for defendant. AAirmed. 

WIT~KESBOEO AND JEFFEESON TURNPIKE COMPANY 11. E. M. ABSHEIZ, 
appellant. From Wilkes. Finley & Hendrcn for plaintiff; Cranor & 
Craanor for defendant. Affirmed. 

G. W. HARPER v. T. N. LOCKE, appellant. From Caldwell. Jones & 
Whisnant for plaintiff; Lazvrence Wakefield and Mark Squires for de- 
fendant. Affirmed. 

STATE v. W. H. HESTER, appellant. From Rutherford. Attorney- 
General and Hayden Clement for Stale; D. I". Morrow for defendant. 
Affirmed. 

L. J .  FAIN v. A. J .  GADDIS, appellant. From Cherokee. Busbee & 
Busbee, Axley & Axley, and Ben  Posey for p la in t i f ;  Dillard & Bell for 
defendant. No error. 
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NOTE-The reverse index will be found to embrace the distinctive subheads of the decided points. 
referring by number to the places where thedecisions thereon are indicated, and the cases embracing 
them are cited. It is hoped that in this manner, and by the embodying of the sketch words in 
~Lalzes in this index, the practitioner may more readily find whether the point he is looking up has 
been decided in this volume, and if so, where. 

ABANDONMENT. See Deeds and Conveyances, 18. 

ACCEPTANCE. See Insurance, 19. 

ACCID'ENTS. See Negligence, 29. - 

ACCOUNT. See Executors and Administrators, 18; Limitations of Action, 6. 

ACTION, FORM OF. See Negligence, 19. 

ACTUAL POSSESSION. See Adversc Possession, 2. 

ADJOINING OWNIQR. Sre Highways, 5; Deeds and Gonvcyances, 43. 

ADMINISTIlATORS. See Executors, 1, 3, 21. 

ADMISSIONS. Xcc Evidence, 24, 46; Pleadings, 10, 13; Deeds and Convey- 
ances, 17. 

ADVERSE POSSESSION. 

1. Trespass Quare Clnusum Pregit-Remedy.-Action of trespass quare 
clausum fregit is the appropriate remedy for wrongful invasiou of an- 
other's possession of rcalty. I t  lies for wrongful injury to  the pos- 
session, and in order to recover i t  is  necessary for plaintiff to show 
that  he had actual or constructire possession a t  the time of the 
alleged injury. Gardner v. Lumber Co., 110. 

2. Proof-Actual Poss~ssion-TMe.-PlaintiE's evidence of the posses- 
sion of the land, without fixing the time is sufficient. IIe must 
show his possession to have been a t  the time of the alliyed trespass in  
order to prove actual possession, and to sustain his action thereon. 
Ibid. 

3. Proof-Constructive-Title-Entrfj-TMen actual po$session is 
not sufficiently shown, and eonstructivc possession relied on, the 
plaintiff must show title in  himself and present right of unobstructed 
entry a t  the time of the alleged wrong. Ibid. 

4. Constructiac~-Xtate-Sul~tseq~~~nt Grant.-Evidence by p1:lintiff of a 
grant to himself from the State made after the time of the alleged 
trespass is  insufficient to show constructive possession necessary to 
maintain the action of trcspass quwe cZausum frcgit. Ibid.  

5. l'itle-State-"CoFor."--Wlren plaintiff relies upon co~istruc'tivc posses- 
sion by reason of title, arid no grant from the State or thirty years 
adverse possession is shown, it is incumbent on plaintiff to  establish 
title by adverse occupation and claim of ownership under color for 
occupation for nineteen or any less number of years than twenty-one 
is not sufficient. /bid. 

533 



INDEX. 

6. Tcna%ls in  Common-Statute of Limitations.-Actual possession, con- 
tinuously, oy~nly ,  and adversely, by the grantee of a tenant i n  com- 
mon for twenty years, under a deed describing metes and bounds, 
will toll the entry and bar the rights of the cotenants by the opera- 
tion of the statute of limitations. Church v. Bragaw, 126. 

7. Color of 1'itle.-h party cannot acquire titlc by a n  ouster followed by 
seven years possessio~i under color of title, unless the description i n  
the deed or papcr-writing under which he claims covers the locus in 
quo. h'incwmon v. Sudderth, 587. 

AGE 017 EMPLOYMENT. See Negligence, 27; Contributory Negligence, 6, 8. 

AGEN'd', AUTHORITY OF. See Insnrancc, 8. 

AGRICULTURAL LIEN. See Instructions, 3. 

ALIENS. See Vacant Lands, S. 

ALLEYWAYS. See Highways. 

ALTERATIONS. Sre Contracts, 46. 

AMENDMENT. See Pcnalty Statutes, 5 ;  Statutory Amendments, 1. 

APPEAL BOND. See Appeal and Error, 14. 

1. Exceptions-IZccords-Brief.-Erceptions noted of record and generally 
referred to in  the brief a s  being relied on, without specifying the 
corltentiori of errors, will not be considered. Xnipes v. R. R., 19. 

2. Motion to IZcnzoue-Rrfusal of, Not Reviewable.-Refusal of Supci-ior 
Court judge to order removal of cause for convenience of witnesses 
aud in the i n t ~ r e s t  of justice is not reviewable in  the Supreme Court. 
Garrett v. Bcar., 23. 

3. Nonsuit and Appeal.-When the judge below intimates the opinion that  
the plaintiff cannot maintain his action upon the allegatio~ls of his 
complaint, if taken a s  true, he must assign the ruling a s  error, and 
appeal. Movton v. Lumber Go., 31. 

4. Witnesses-Prove Attendance-Exception-GZerL's Decision-Ezcusa- 
ble NegZcct.-When a witness is s u b p e n a d  to testify upon a n  issue 
a s  to negligence raised by the pleadings, and there is an amendment 
made a t  the term of his attendance eliminating the issue, and there- 
after the cause is tricd in the absence of the witness, i t  is an excep- 
tion to the general rule that  only witnesses for succcssful litigants, 
under subpoena, examined and sworn or tendercd a t  the trial, can 
prove their attendance; but the decision of the clezk, approved by 
the judge, in the absence of appeal therefrom and a motion to set it 
aside 11pon the ground of excusable neglect, is conclusive. Herring 
v. R. I<. ,  208. 

5. Plcading - Severabk Cwse  - Demurrer, When M(~de  - Pvincipal - 
Burrt~/.-Whea the chief ground of demurrer to the complaint in a n  
action for summary ejectment covers only the cause of action upon 
the stay bond, the demurrer is  to  that  cxtent severable, though con- 
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APPEAL AND ERROR-Com%nued. 

taining objections to other matters of the complaint; ancl i t  may bc 
sustained a s  to  the sureties and disallowed a s  to the principals upon 
grounds distinctly specified and separately assigned; ancl, being thus 
special or severable and denying the plaintiffs' right to  recover a t  
all, the objection can be raised ore tenus in  the Supreme Court, or 
thc Court may notice i t  e.r: mero motu. Blaclcmore v. Winders, 212. 

6. Nonsuit-Vieu) of hlvidcnce.-In a n  appeal from a judgment of nonsuit, 
the plaintiff's evidence is taken in the view most favorable to  his 
contention, and so construed in all i ts  aspects. B S t t  v. R. R., 242. 

7. Juq-Verdict-Set Aside Upon Onc Issue-Appead-lJ~.ematuue.-Upon 
excepting to and appealing from thc ord'er of the court below, set- 
ting aside the verdict of the jury upon one issue and awarding a new 
trial upon that  alone, no jud,gnent signed, the appeal is premature; 
but, in this case, both parties having requested the Supreme Court 
to consider the cause, an opinion was given without permitting it to  
become a precedent. Jarret t  v. Trun,k Go., 299. 

8. Trial Judge-Improper Remarks.-It is reversible error in the judge 
below in his charge to the jury to  say that  the authorities ai*gucd by 
counsel to  the jury, under the statute, were directly aqainst his posi- 
tion, and this he kncw, or should have known, being a n  impeach- 
ment, though uunintmtional, of the attorney's character, and tending 
to weaken, in  a measure, the client's cause. P w y j  v. Perry, 328. 

9. Language of Charge.-When sustained by the evidence, it is not re- 
versible error in the trial judge to speak of the plaintiff a s  "a boy 
only 12 or 13 years of age." Leathers u. Tobacco Co., 330. 

10. ,Judgm~nt - Nonsuit - Entire Record-Eclicf.-On an appeal from a 
judgment of nonsuit, upon the evidence, under the statute, the Su- 
preme Court will exnminc the entire rccord in  order to see whether 
a cause of action is alleged or proven sufficient to entitle the plaintiff 
to any relief. Paust  v. Paust, 383. 

11. Evidence-Refercc-Exc~ptions.-Unless excrpted to, the findinqs of a 
refcree a re  conclusive, and upon exceptions sustained by the court 
below they a rc  still conclusive unless it appears that  there is no evi. 
dence to sustain them, or that  they a re  based upon improper evidence. 
Harr is  u. Smith, 439. 

12. Witness-C?.edibility-Xuprwrrce Court.-!hc credibility of a witness is  
for the referce to  determine, subject to  the final review of the judge 
below, and not by the Supreme Court. Ibid. 

13. Ruprcme Court Rulcs-Practice.-When, under Rule 5 of the SuPteme 
Court, the transcript of the record of the casc on appeal from a 
juc1,mcnt rendered beforc thc commencement of a term of the Su- 
premc Court is not docketed a t  such term seven days before entering 
into th r  call of the docket of thc district to which i t  belongs, and 
stands for argument, i t  will be dismissed, under Rule 17, upon motion 
of the appellee, and his filing the required certificate seven days be- 
fore entering into the call of said district, if such motion is made 
prior to the time of docketing the transcript. Vivian u. Mitchell, 472. 

16. Appeal Bond-Laches.-When the appeal bond is  not filed a t  or before 
the time of docketing the appeal (Revisal, see. 593), the Supreme 
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API'EAI, AND ERROR-Continued. 

Court will not reinstate the case and allow a n  appeal bond to be filed 
unless laches is negatived or  reasonable excuse shown. Ibid. 

15. Duty of Appellant, Agent or Attorney-Excusable Neglect.-It is the 
duty of the appellant, or his agent or attorney, a s  a condition prece- 
dent, to take the steps prescribed to perfect his appeal. An appeal 
having been dismissed, under Rule 5 of the Supreme Court, will not 
be reinstated on the ground of "accident, mistake, or excusable neg- 
lect" of the attorney, when i t  appears that  the ground of his motion 
is  a miscalculation of the time required in  which the transcript 
should be docketed, or his mistake in sending i t  to  the printer instead 
of t o  the clerk of the Supreme Court. Ibid. 

16. Practice-Caws Consolidated on Tvinl-Separate Appeals.-Where ac- 
tions a re  united and tried together in the court below for the sake 
of convenience, and not consolirZated in the sense that they thereby 
became one action, nor within Revisal, secs. 469 and 411, and the 
verdict being substantislly different as  to each party, separate ap- 
peals should be taken. Williams v. R. R., 498. 

17. Emamir~ation of Record.-While in thc absence of controlling condi- 
tions, equity will direct specific performance of a contract to convey 
land, such performance will not he decreed if i t  is apparent, from 
the examiriation of the &ire record, there a re  phases of the contro- 
versy presented by the pleadings which have not been passed upon, 
and which might make i t  harsh, inequitable, end ui~just.  Ahnlw- 
speare v. Lurid Co., 516. - 

19. Judgment - Default- Xpt Aside -Appeal -Excusr~hZc 7V~glect.-Under 
Revisal, see. 513, when the judge below has found there was excusa- 
ble neglect on the part of the defendant's connsel i n  not filing an 
answer within the prescribed time, and has set aside a judgment by 
default and inquiry, a n  appeal therefrom presents only the question 
whether the neglect was excusable. Xtocl~ton v. J!linirig Go., 595. 

19. Grounds of Excuse-Foreign Counsel.-An order of the court below, 
setting aside a judgmcrlt by default and inquiry, will be reversed on 
appeal by the Supreme Court when i t  appears that  the delay in filing 
answer was occasioned by the "system" of the defendant in employ- 
ing foreign counsel to draft the answer, when such could have been 
left t o  local counsel in attendance upon conrt. Ibid. 

20. Pi~zdings ~ e ~ o w ~ M ~ r i t o v i o u s  Defense.-In setting aside a judgment by 
default and inquiry for excusable ncglect, i t  is necessary that the 
judge below should find the defendant has pvima facie a meritorious 
defense. Jbid. 

21. Partition-Rtatut~ of Limitatims-Account-App~a1.--No order of ref- 
erence to  take and state an account should be made in partition pro- 
ceedings when there is a plea in bar of account which goes to the 
entire demand, until the plea has first been considered and deter- 
mined; a n  appeal by the defendants from such order is proper when, 
under plaintibs' petition for thc sale of lands alleged to be held in  
common, he avers sole ownership and pleads the statute of limita- 
tions. Ducku~orth v. Duckworth, 620. 
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22. Referee's Rcport-Confirmation-Evidence.-Whe11 there is competent 
evidence to sustain the findings of fact by the referee, and his report 
is  confirmed by the judge below, it  will not be disturbed. Thornton 
v. McXceEg, 622. 

23. Appertl-Dockrting-Rules 5 and 17.-lf a case is  not docketed seven . 
clays before beginning tlie call in the Supreme Court of the district 
to which i t  belongs, under Rule 5, the appellees can have the appeal 
dismissed under Rule 17; but upon the appellee failing to  do this, 
the appellant can docket any timc during the term (if before appellee 
movrs), but not later. Lancy v. Macke~,  630. 

24. Practice-Appeal-Power of Court-Corwcting Erroneous Judgment.- 
When tlie Supreme Court reviews a judgment entered by the court 
below, supposed to be in conformity with a former order, but errone- 
ous, i t  is proper, in  setting aside thc judgment, to direct the proper 
order to be made in accordance with its declared purpose in the 
former appeal, when the case is in  its interlocutory stage and nothing 
has been done to prejudice either party. Durham v. Gotton Mills, 705. 

25. Evidene+Referee-Findings of Fact-Appeal.-The finding of fact 
by the referee, when there is evidence tending to support them, 
aft'irmed by the judge on the hearing, are  conclusive on appeal, and 
must be made the basis of the judgment. Prey v. LumOer Go., 759. 

APPLIANCES. See Negligence, 23 ; Contributory Negligence, 8. 

ARREST O F  PASSENGER. See Railroads, 7. 

ASSIGNMENT O F  DEBT. See Executors and Administrators, 5 ;  Wills, 2. 

ASSFGNMENT O F  LEASE. See Landlord and Tenant, 7. 

ASSUMPTION O F  RISK. See Negligence, 25; Contributory Negligence, 4. 

ASSUMPTIONS. See Evidence, 2. 

ATTORNEY AND CLIENT. 

1. Compromise-False R?pwsentations.-There is no error in the court 
below sustaining defendant's motion to dismiss upon the ground that  
the complaint does not state facts sufficient to  constitute a cause of 
action, in  a snit to  recover damages, when i t  appears in  the com- 
plaint that  a compromise has been entered between the same parties 
on account of the same injury by the plaintiff's attorney of record, 
with her approval, in the abscncc of allegations of fraud sufficient to 
impeach the judgment. Allegations that the attorney compromised 
the case with the consent of the plaintiff, obtained by importunity 
and false representations, without averment of collusim~ or fi-audu- 
lent combination with the defendant, are  insufficient. Painter 21. 

R. R., 436. 

2. Duty of Appellant, Agent or Attome?/-EceusaBle Neglect.-It is  the 
duty of the appellant, or his agent or attorney, a s  a condition prece- 
dent, to take the steps prescribed to perfect his appeal. An appeal - 
havinq been dismissed, under Rule 5 of the Supreme Court, will not be 
reinstated on the ground of "accident, mistake, or excusable negIectMof 
the attorney, when it appears that  the ground of his motion is  a mis- 
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AI'TORNEY AND CLIENT-Continued. 

calculation of the time rcquired in  which the transcript should be 
docketed, or his mistake in  sending it to the printer instead of to  the 
clcrk of the Supreme Court. Vivian v. Mitchell, 473. 

3. Attorney and Client-Authority of Attorrbey-Judgment-Motion. to Set 
Aside.-Upon the appearance of record of a reputable attorney for  
his client, ample authority of the attorney to act  as  such is assumed 
by the court, which ordinarily cannot be questioned ; therefore, a mo- 
tion to set aside a judgment entcred upon a n  agreed statement of 
facts, on the ground that thc attorney who signcd the agreement for  
the defendmlt misunderstood the extcnt of his authority, and that  
the statement should first have been submitted to' the division coun- 
sel, was properly denied. Harrill  e. R. R., 542. 

BEQUEST FOR I J F E .  Sce Wills, 13. 

HONA FIDE I'URCHASElt FOR VALUE. See Corporation, 14; Purchaser 
with Notice, 2. 

BOND FOR TITLE. See Liens, 7. 

BOND ISSUE. 

1. Towns-Ccrtnin Intcrcst Rate-Discretion.-An issue of bonds by a 
town in puvsuancc of a private act, 1905, chapter 334, authorizing the 
issue, "to bear interest a t  a rate not exceeding 6 per cent per annum," 
is  valid as  to the certainty of the interest rate, when, under the act 
itself and under the notice of sale, the town commissioners were 
vested with full power to fix the rate of interest, not exceeding the 
rate aforrsaitl, and the records show that  the rate was fixcd a t  5% 
per cent in the discretion of the commissioners. Lumberton v. Nu- 
oeen, 303. 

2. Maturity.-When it appears from the act  under which thc bonds a r e  
issued, and the notice of sale sent in  pursuance thereof, that  the date 
of thc maturity of the bonds to be issued by the town was to  be 
fixed by the town commissioners not longer than thirty years, and 
redeemable a t  the option of the town a t  the end of twenty years, a 
discretion is given to the commissioners to  fix the date of maturity, 
subject to  the limit of thirty years. Ibid. 

3. Provision for  Interest and Sinking Fund-Tax Rate-Limitation-Rpe- 
cia1 Tax-VaMdit~.-When it appears that  the tax rate of a town has 
not reached the limitation contained in the provision of the act under 
which the bonds a rc  issued, and, subject to  such limitation, the com- 
missioners shall levy a special tax sufficient to  provide for the interest 
and a sinking fund, and that,  if the tax levied during any one year 
should prove insufficient, a n  additional tax shall be levied, the issue 
will not be held invalid for a failure t o  provide for payment of 
interest and for a sinking fund. Ibid. 

4. Votin,g-One 07" Two Boxes-Discretion.-When it appears that  the pro- 
visions relating to the issuance of bonds by a town for the purposes 
of waterworks and sewerage "may be voted on in separate boxes," 
and qualifying words, "but in  such case," immediately follow, indi- 
cating that  the proposition could be voted on in one box, making cer- 
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tail1 requirements a s  to ballots in  the event of two boxes, i t  is left to 
the discretion of the commissioners a s  to whether one or two boxes 
shall be used. Ihid. 

5. Legislatilje Act-Purchasers Bound with A-otice.-Purchasers of bonds 
issued under thc'~~rovisions of a legislative ac t  a re  fixcd with knowl- 
edge of i ts  tcrrn and conditions. Ib id .  

BOUNDARIES. See Processioning, 1 ;  Trespass Quare Clausum Zi'regit, 6 ;  
Evidence, 58; Burden of Proof, 1. 

BURDEN O F  PROOF. 

1. Boundaries.-The burden is  upon the petitioner t o  establish his con- 
tention a s  to  the true boundary line. Green v. Williams, 60. 

2. Statute-Prima Pacic Case.-When thc evidence discloses that the 
time taken by thc railroad company for transporting goods, ctc., was 
prima facie reasonable a s  fixed by the statute, the question of rca- 
sonable time is  one for the jury to  measure by the statutory standard, 
the burden of proof being upon the plaintiff. Alelaunder v. R. R., 93. 

3. Railroads -- Transport-Rcasonablc Tim-Decbratovy R t a  tute.-Sec- 
tion 2632, Revisal 1W5, making i t  unlawful for cc rh in  classes of 
carriers operating in this State to omit or neglect to transport, within 
specified reasonable time, any goods, etc., rcccived by it for ship- 
ment from o r  to any point in the State, unless otherwise agreed upon, 
or unless the samc be burned, stolcn, or otherwise destroyed, is 
declaratory of the common law, and does not exclude any defense a s  
to  delay i n  transportation that  could properly be made thereunder, 
the burdcn of proof being upon defendant to  show reasonableness 
in  delays beyond thc ordinary or reasonable time prescribed. Stone 
v. R. R., 220. 

4. Evide?zcc-A70nsuit-Demurrer.-On motion for  nonsuit upon the evi- 
dcncc, under the statute, the burden of proof was upon the plaintiff 
to  show that  the injury was caused by the negligent ac t  of the de- 
fendant, though the evidence will be construed most favorably for 
her ;  when the evidence of the plaintiff disclosed that  she had pres- 
ence of mind sufficient to  avoid the injury a t  the apparent point of 
danger, and owing to fright, not inferable from hcr former conduct, 
again approached the track and was injured in a manner not reasona- 
bly to  be seen or anticipated by the motorman of the street car, to 
whom the negligence was imputed, the motion should bc allowed, 
thew being insufficient evidence that the injury was caused by defend- 
ant's negligence. Crmshnzo V. Street R. R., 314. 

5. Decds-Cancellation-1t~ntal Crrpacit?~.--When in a n  action to set aside 
and caanerl a deed for the want of sufficient mental capacity, there 
was evidence tending to show that  prior and subsequent to  the time 
of its execution thc grantor was subjcct t o  attacks during which she 
was mentally deranged, but not continuously so, the burden of proof 
is  upon the plaintiff to  show the want of sufficient capacity of the 
grantor to understand the force and effect of her act a t  the time of 
executing the deed. Hudson v. Hudson, 449. 
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6. Railroads-Negligencff-Cogttrihutory I\rcbgglig~nce-Rule of the Prudent 
Man.-Then the defcnse to a n  action to recover damages of the de- 
fendant railway company is that the plaintiff was guilty of contribu- 
tory negligence in seating himself in the forward compartment of a 
caboose car of a freight train, not intended for passengers, while the 
rear and similar compartment of the same car was so intended, and 
there is evidence that  soon thercafter the plaintiff was i n j u r ~ d  by the 
car jerking violently forward by the backing of the freight cars 
against it "with tremendous force," throwing him against a door, 
which was out of order, wherein his hand was caught, resulting in 
the injury complained of, the dcfcndant must not only show that the 
plaintiff knew or should have known that  the rear compartment was 
not for- the accommodation of passengers and that  he should not 
have seated himself therein, but that  the plaintiff's risks wrre thereby 
enhanced, that  a man of ordinary prudence would not have acted a s  
he did under the circumstances, and that  his conduct proximately 
caused or concurred in causing the injury. Miller v. B. R., 545. 

7. Duty of Rnilioag Gompan~]-7'rack-NegIige~zce-Prima Pacie Case.- 
I t  was the duty of the defendant railway company to kecp its track 
properly constructcd and in proper condition, also its car and motive 
power, and to have it  operated by competent persons in a proper man- 
ner. When a derailment is shown, a prima facie case is made out, 
and the burden is upon the defendant to show that the injury was 
occasioned by a n  accident. Overcash u. R. R., 572. 

8. Judgnwnt by Default-Admit Cause of Action Onl?j-Measure of Dam- 
ages.-A judgment by default and inquiry admits only a cause of 
action and carries nominal damages and costs, leaving the burden 
of proof upon plaintiff to show further damages. &'toclcton u. Mining 
Co., 596. 

9. Adnzinistrotors-l~ddenco of Debt-Private Sale-Pr.ic~.-Rrvisal, scc. 
66, providing the hours, etc., of sale by administrators, etc., does not 
apply to private sales; and section 67 of The Code, permitting cxecu- 
tors, administrators, etc., to apply to the clerk for a n  order to sell 
insolvent's evidences of indebtedness, and prescribing the manner of 
salc, is directory, and it  is  well to  follow it. I n  the absence of fraud 
or collusion, it is error in the court below to sustain a demurrer to  
the evidence upon the ground that  the administrator sold certain 
notes of his intestate a t  private sale, without order of court. The 
burden of proof is upon the administrator to show that  he obtained 
a fair  and full price. Odell v. House, 647. 

10. Entries for  Vacant 1,ands.-The burden of proof is upon him who states 
a n  affirmative in  substance and not merely in form, without reference 
to whether i t  may appear from the form of pleadings or in  the record 
that  hc is party plaintiff or defendant. Under section 1707 and 
1693, Revisal, t h r  burden is upon the enterer to  sustain his right to 
make entry by showing such to be in substantial form a compliance 
with the statute; that  the lands were vacant and unappropriated 
so fa r  as  p ro te~ t~ant  is concerned, and of the character that  are  open 
to entry, and that  the lines of other lands which he is required to set 
out in his entry a re  correctly stated. Wal7cer v. Carpenter, 674. 
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CANCELLATION. See Deeds and Conveyances, 34. 

CARTWAYS. See Commissioners, 5. 

CASES CONSOLIDATED. See Practice, 10. 

CERTIFICATE. See Evidence, 45;  Deeds and Conveyances, 47, 48. 

CHARGE OF JUDGE. See Instructions, 6, 7 ;  Appeal and Error, 9 ;  Trials, 
1, 2, 3, 4, 5, 6. 

CHARTER PROVISIONS. See Corporations, 11, 17;  Removal of Causes, 11. 

CHILD EN VENTKE SA MERE. See Estatcs, 5, 6. 

CLASS IZEPRESENTATIONS. See Estates, 7. 

CLOUD UPON TITLE. See needs and Conveyances, 24. 

CO1,LATERAL ATTACK. See Judgment, 17. 

COLOR O F  TITLE. See Adverse Possession, 5, 7 ;  "Trespass Quare Clausum 
Fregit, 5. 

1. A deerse Possessio?z-*rtate.-When plaintiff relies upon constructive 
possession by rcason of title, and no grant from the State or thirty 
years adverse possession is shown, i t  is incumbent on plaintiff to  
establish title by adverse occupation and claim of ownership under 
color for twenty-one continuous y w r s  prior to the alleged trespass; 
and such occupation for ninctcen or any less number of years than 
twenty-one is  not sufficient. anrdner v. Lurrbbcr Go., 110. 

2. li7orcclosu).e-Rtatzcte of Limitations.-The defendant holding adverse 
possession without color of title for ten years, or for any period of 
time less than twenty years, af ter  the foreclosure sale of the land 
described in her mortgage and the commissioner's deed to tho plain- 
tiffs therefor, does not toll the entry or dcfeat the plaintiffs' right of 
recovery. Her former title is  not such color as  may be ripened into 
a good title by seven years adverse possession, it having passed to thc 
purchaser a t  the sale. Call v. Dancy, 494. 

3. Deed-Certificate-afarried Women.-A deed made by husband and 
wife is not "color" of title when the certificate is insufficient in not 
showing that  the husband acknowkdged its execution or  that the 
privy examination of the wife had been taken, it not appearing that  
i t  was offered a s  evidence of a common-law deed for purposes of 
"color." Cook v. Pittman, 530. 

COMhSEKCIB. See Railroads, 31 ; Interstate Commerce, 1. 

COMMISSIONERS. 

1. Bond Issur-C(2rtnitc Interest Ratc-Discrctio~~.-~kn issup of bonds by 
a town in pursuance of a privatc act, 1905, chapter 334, authorizing 
the issue, "to bear interest a t  a ratc not exceeding 6 per cent per 
annum," is valid a s  to  the certainty of the interest rate when, under 
the act itself and under the notice of sale, the town commissioners 
mere vested with full power to fix the rate of intwrst,  not exceediny 
the ratc aforesaid, and the records show that the rate was fixed a t  
534 per cent, in the discretion of the commissioners. Lumbrrton v. 
Nuwen, 303. 
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2. Bond Issue-Maturity.-When it appears from the act under which the 
bonds are  issued, and the notice of sale sent in  pursuance thereof, 
that  date of the maturity of the bonds to be issued by the town was 
to be fixed by the town commissioners not longer than thirty years, 
and redeemable a t  the option of the town a t  the end of twenty years, 
a discretion is given to the commissioners to  fix the date of maturity, 
subject to  the limit of thirty years. Ibid. 

3. Bond Issue-Provisioqr for Interest and Sinking Fund-!Pam Rate- 
L i m i t a t i M p e e i a Z  Tam-Validit?/.-When i t  appears that  the tax 
rate  of a town has not reached the limitation contained in the pro- 
vision of the act under which the bonds a re  issued, and, subject to 
such limitation, the commissioners shall levy a special tax sufficient 
to provide for the interest and a sinking fund, and that, if the tax 
levied during any one year should prove insufficient, a n  additional 
tax shall be levied, the issue will not be held invalid for a failure to 
provide for payment of interest and for a sinking fund. Ibid. 

4. Bond Issue-One or Two Roses-Discretion.-mllen it appears that the 
provisions relating to  the issuance of bonds by a town for the puy- 
poses of waterworlrs and sewerage "may be voted on in separate 
boxes," and qualifying words, "but in such case," immediately follow, 
indicating that  the proposition could be voted on in one box, making 
certain requirements a s  to  ballots in  the event of two boxes, it is left 
to  the discretion of the commissioners as to  whether one or two 
boxes shall be used. Ibid. 

5. Gartway-Priuate Act-"Buflcient Reasons."-When, under a private 
act providing that  the commissioners shall order a cartway to be 
laid out over the lands of another by a jury of view, upon "sufficient 
reason" shown, a petition is made to the commissioners to  lay out a 
cartway over the defendants' lands i t  is error in the court below to 
sustain a demurrer to the complaint alleging that  the petitioners have 
a way of reaching the road in question by going a "long distance" 
and a "roundabout way," not so convenient to them a s  the eartway 
they seek to have rstablishrd; that the outlet they were then using 
was not theirs of right, was held by a precarious tmure, was very 
bad and rough, and increased the distance of travel by 2% or 3 miles ; 
the question of "sufficient reason" being one for the jury under proper 
instructions from the court, and the reasons assigned not being per se 
insuff'icient. Cook u. Vickers, 312. 

COMPROMISE. See Attorney and Client, 1. 

CONCLUSIONS O F  LAW. See Evidence, 20 ; Instructions, 6 ; Negligence, 26. 

CONCURRING NE'GLIGENCE. See Negligence, 24 ; Contributory Negli- 
gence, 5. 

CONDEMNATION. See Railroads, 45. 

CONDITION PRECEDENT. See Contracts, 9. 

CONDITIONS. See Contracts, 50, 51, 52, 53, 55. 

CONFIDENTIAIA AGENT. See Principal and Agent, 4. 
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CONFLICT O F  LA4WS. See Contracts, 26. . 

CONSOLIDATED CASES. See Appeal and Error, 16. 

I CONSTITUTIONAL LAW. 

Delivery of Freight-Cornmowlaw Duty-Statutory l3equirement.-A rail- 
road company owes i t  as  a common-law duty to  deliver freight upon 
tender of lawful charges by the consignee, and, in  the absence of a 
conflicting regulation by Congress, Revisal, see. 26.3.3, imposing a 
penalty upon default of the railroad company therein, is  constitu- 
tional and valid, and is a n  aid to, rather than a burden upon, inter- 
state commerce. Harrill v. R. R., 532. 

CONSTITUTIONAL QUESTION. See Insurance, 12 ; Constitutional Law ; 
Contracts, 36. 

1 CONTEMPORANIPOITS SURVEY. See Evidence, 49. 

CONTINGIINCY. See Uses and Trusts, 3 ;  Estates, 3. 

I CONTRACTS. 

1. E'irc Iwsurnnce ~oliciek-"lron-Safe Clause."-The limitation of lia- 
bility of a fire insurance company contained in the "iron-safe clause" 
is  reasonable and valid. Coggins v. Instcrav~ce Co., 7. 

2. Same-Producing a General Statement.-It is not a compliance by the 
insured with his contract to produce a complete itemized inventory 
of stock on hand for him to produce a general statement of aggregate 
values ; and such alone being no compliance, the question of substan- 
tial compliance docs not arise. Ibid. 

3. Same-What Inventory Must Show.-An inventory must show "a de- 
tailed and itemized enumeration of the articles composing the stock 
and value of each," so that it may appear that  the articles are em- 
braced by the contract of insurance, and that  the price of each, and 
the sum total, are  reasonable. Ibid. 

4. Ranze-Premium Entirc, Acparat~ Risks Identified.-When the amount 
of insurance under the policy is specifically apportioned to the build- . 
ing and the goods therein contained, in  fixed amounts a s  to each, and 
the premium is  entire and the risks substantially identical, the obli- 
gation of the insurer ig  single, and the insured cannot recover a s  to 
either when he fails to produce the books and inventory required by 
his contract of insurance. Ibid. 

5. Eefrigerator Cars - lindiscloscd Arranp~nents  -"Icingu- LiahiUty- 
Burden of Proof.-When the defendant railroad company is  not com- 
pelled to accept perishable goods for shipment, but does so under a n  
arrangement with a refrigerator company whereby the latter com- 
pany was to furnish cars for ~er i shab le  goods and do the necessary 
"icing," the former company to handle such cars in  the c20ursc of its 
business, the railroad company is liable to the shipper for damages 
caused by the neglect to do the "icing" required, the shipper having 
no knowledge or notice of the contract and holding the bill of lading 
of the railroad company, the burden of proof being upon the plaintiff 
to show negligence only. McConnell v. 8. R., 87. 
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6. Conveya~rces-Xtancli+tg Illrecs-Description.-Standing trees a re  a part  
of the realty, and a conveyance of title thereto has to be sufficient to 
convey realty; and a contract for cutting timber, without the proper 
words of conveyance and a sufficiently definite description of the land 
upon which the same is  standing is void against purchasers for value 
under a sufficient deed subsequently registered. Tremaine u. Wi l -  
liams, 114. 

7. Admission of Title-Contract w i t h  Grantor-l'wsonal Covenant.-An 
admission by the defendant in his answer, that the title to  the timber 
passed to the plaintiff, estops the defendant from asserting the right 
to cut it under a contract previously made by him with the grantor, 
such being a rersonal covenant, and not one running with the land. 
Ibicl. 

8. flzlprcme Court Decisions-Dormant Sti$~ulutions-Rights.-There can 
be no vcsted right in the decision of the .Supreme Court, but such 
decision is a s  a dormant stipulation in a contract, construed with 
reference to  the time i t  was made, and a subsequent overruling of 
the decision by the same Court will not disturb it. Hill u. Brown, 
117. 

9. Dcliveryl o f  Deed-Condition Prcccdc~rt-Z'cndcr of PI.ice.-A provision 
in an option that  thosc to whom i t  was given should make partial 
payment for the land and secure the balance of the purchase price by 
mortgage thereon within the time specified, is  binding only upon a n  
unconditional acceptance of and a compliance with the terms ; and the 
delivery of the deed is not a condition precedent to the tender of the 
price in the absence of a definite agreement to  that effect. Trogden 
u. Will iams, 192. 

10. Options-l'wo E ~ t c ~ ~ t o r s - J o i n t  Powers-Waiver.-One of two cxecu- 
tors may not waive the condition of time of a n  option given for the 
purchase of lands of his testator and fix no time limit for  payment, 
in the absence of express power; and where there a re  two executors 
clothed with the power to  sell land, such power must he exercised 
by them jointly; and a waiver by one, otherwise having the power, 
does not bind the other. This also applies to sale of lands by execu- 
tors under section 82, Revisal. Ibid. 

11. Intervening Rights-Watver-Tinzc the  E8scnce.-Where one of two ex- 
ecutors who have given a n  option for the sale of lands of their testator 
waives the conditions thereof, arid the other, after notice of election 
by those having the right to take the lands embraced in the option, 
writes that  he is willing to make the deed, but could not comply 
with further demands not therein contained, and afterwards said he 
would make the deed with his coexecutor : the letter is  not a waiver; 
and such would be inoperative to revive the extinct option and affcct 
intervening rights, time being of the essence of the contract. Zbid. 

12. Recorded Optiorzr-Notice-Cloud Upon l'itle-LiabiZit?j.-A recorded 
option on lands given by executors having the power under the will 
is notice of i ts  terms only, and the time within which i t  should be 
exercised; and an unregistered waiver of the time limit by the execu- 
tors in consenting to execute the deed therefor is inoperative against 
a purchaser for value under a suflicient and snbsequently registered 
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CONTRACTS-Continued. 
conveyance, made by those who had the right of election to take the 
lands embraced in the option, and a court of equity will not place 
a cloud upon the title by making a decree requiring the executors to 
convey such title as  they may have; and the executors are not liable 
in damages upon refusing to make such conv&ance. Ibid. 

13. Oral Contract to Ifzsure-Written Policp-Delieery-Right of Parties. 
Though an oral contract of insurance or to insure will be upheld a s  
a general rule, such contract merges into the written policy subse- 
quently accepted by the insured ; and while such written policy stands 
a s  embodying the contract, the rights of the parties must be deter- 
mined by its terms and conditions. Floars %. Inszwance Co., 232. 

14. Fraud or Mistake.-To enable the holder of such policy to recover ill 
accordance with a previous oral contract differing from the written 
policy taken and held by the insured, the written policy must be cor- 
rected, either for fraud or mistake. Ibid. 

15. Reformation and Damages-O%e Action.-In proper instances our 
courts, having both legal and equitable jurisdiction, have authority 
to reform a contract and award damages in the same suit. Ibid. 

16, Hutual Mistake-Authoritz~ of Agent.-To correct the written policy 
on the ground of mistake, i t  must be alleged and shown that the mis- 
take is mutual-on the part of the company and the insured; and 
when the agent is one of limited and restricted power it  must be 
further shown that  the policy as  claimed is one within the power 
possessed by the agent, either expressed or implied. Ibid. 

17. Same.-Where the agent had no power to issue policies, and was not 
the general agent of the company, but a soliciting agent of restricted 
powers, his mistake concerning a policy to be issued, which was 
contrary to the rules and regulations of the company and which i t  
did not authorize, cannot be imputed to the company. Ibid. 

18. Insurance-Folicz~ Intended.-In the present case there is nb evidence 
of any mistake on the part of the company, or that  it  delivered a 
policy differing from the one i t  intended to deliver. Ibid. 

19. Conduct of Insured Binding-@@re.-Even if there had been a mutual 
mistake established, whether on the facts of this case the acceptance 
of the policy by the insured without reading it, and holding same for  
three months without complaint or protest, the policy as  held would 
not bind the parties : Qztere. Ibid. 

20. Questions of Law-Lease-Conditional Sale.--The purpose determines 
the real character of a contract as  a question of law, and a written 
contract, called a lease by the parties, is construed a s  a conditional 
sale which provides. That the defendant agrees to "hire to the 
use" of plaintiff certain instruments a t  a fixed rental in specified 
installments, with plaintiff's right to the possession without previous 
notice or demand in the event of defendant's default in  payment of 
the installments, called rent, when due, and in such event the amount 
of "rental" previously paid to be retained by plaintiff as damages 
for the breach of the contract; upon complying with the terms of the 
contract the defendant to have the right of purchase a t  a price equal- 
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ing the sum total of the stipulated rental price, the payments there- 
tofore made being deducted. Hamilton u. Highlands, 279. 

21. Conditional Sale-Redemption.-Under a contract purporting to be a 
lease, but construed a s  a conditional sale, the defendant may redeem 
by paying the amount due, with interest and costs; or, in default, the 
court will order the property sold and the proceeds of sale applied to 
the payment of the debt, interest and costs, and the surplus, if any, 
paid to defendant. Ibid. 

22. Conditional Sale-Election-Time.-The defendant may elect to  regard 
the contract a s  a lease and to terminate it ,  or to avail himself of the 
provisions in the clause of forfeiture by surrendering the property a t  
any time before the full time for payment has expired, and he may 
be bound by such election thereafter; but he is not bound by a mo- 
tion made during the trial to that effect, when it was disallowed, or 
by a n  offer when i t  was not accepted. Ibid. 

23. Notice-TVarrantp-Repudiation-Reasonable Time.-While a defend- 
an t  must comply with the warranty under his contract to notify 
plaintiff of defects in  jewelry and give him an opportunity to remedy 
them before he can repudiate the entire contract, and while, under 
said contract, all right of claim that goods were not up to sample, or 
in accordance with order, was deemed a s  waived unless such claim 
was sent by registered mail within two days of receipt of goods; 
when the defects a re  latent and not readily discorerable by inspec- 
tion, the buyer's right of inspection includes a reasonable time, to be 
determined by the jury under the evidence, and registered mail notifi- 
cation is not essential when i t  appears that  written notification was . given to and received by plaintiff, without avail. Main v. Fields, 307. 

24. #ample-Implied Warrantv-Bulk-Vitiatiolz - Frazcd. - In  sales by 
sample there is an implied warranty that  the bulk shall be of equal 
quality to the sample, or a t  least merchantable; therefore, in a n  
action to rescind a contract for fraud, evidence is sufficient to sustain 
a n  affirmative finding of the jury, which tends to show that the plain- 
tiff was the manufacturer of the jewelry, the subject of the contract; 
that  i t  had been sold by sample, apparently all right and up to sample 
when received, and its appearance calculated to deceive; that in 
reality i t  was cheap and worthless a s  jewelry, and the plaintiff was 
reasonably notified, without avail. Ibid. 

25. Consideration.-Defendant retaining possession of kegs of brandy sold 
by him to plaintiff and paid for, together with the price of necessary 
revenue stamps, under promise to ship in  accordance with certain 
directions. is liable upon the loss of the brandy, through his negli- 
gence, to the plaintiff for the value of the brandy and stamps. 
Bprinkle u. Brimm, 401. 

26. Damages-Place of Co?~tract-Conflict of Laws.-The liability of a tele- 
graph company for damages for mental anguish, for negligence in  
transmitting telegraphic messages from its office in  one State to that 
of another for delivery, is determined by the laws of the State in  
which the message was received for transmission. Johnson v. Tele- 
graph, Co., 410. 
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CONTItACTS-Continued. 

27. To Eahibit Machinei-14-Expenses-Reco11eru.-While costs and ex- 
penses a re  recoverable upon the breach by defendant of its duty un- 
der a contract to exhibit a certain machine of plaintiff for the pur- 
pose of advertisement and prospective sales of the same, they a re  
suvh only a s  the plaintiff' may have actually incurrcd in making the 
exhibit which i t  was the defendant's duty to  d o ;  when the plaintif'f 
has made no such exhibit, i t  has incurred no expense of cost therein 
and none, therefore, a re  recoverable. Machine Co. v. Tobacco Co., 
421. 

28. Partics-Nonsuit -1'1actrce.-When i t  does not appear that  one of two 
defendants was a party to or authorized a n  agreement, the subject 
of the suit, made in his name, and a motion a s  of nonsuit was not 
made by him upon the evidencc a s  authorized by the statute, a n  
instruction that in  no view of the evidence can the plaintiff recover 
was errorieously refused, and a new trial will be granted a s  to him, 
on appeal. Satterfield v. Kindleu, 455. 

29. Consideration-Parol Contracts-Debt of Another-Statute of Frauds. 
The recitation in  a deed of the amount and payment of the considera- 
tion is  regarded a s  evidential between the parties, and does not 
operate a s  a n  absolute estoppel. When the land of a corporation is 
sold by the trustees for the payment of a lien debt under a trust 
deed, and bid in  by a stockholder i n  the corporation under a parol 
agreement between himself, the corporation, and other secured cred- 
itors, that  he is  to  do so for them a t  a sum sufficient to  pay such 
secured debts, and when he does so a t  an insutficient sum and takes 
title to himself, and the sale is confirmed by the court, an action 
may be luaintaincd against him for the breach of the promise to pay 
the price agreed upon by parol, the same being executed, and not 
falling within the meaning of the statute of frauds. Zbid. 

30. Sale of Lar~&Agreement thut Lnnd Should Bring Certain Bum-An 
agreement made between the debtor and the secured creditors that, 
a t  a sale of lands under a deed of trust, the property should be bid 
in  a t  a sum not less than that sufficier~t to  gay such creditors, is valid, 
when there is no evidence that the purpose of thc parties was to "chill 
the sale" or to reduce the price below its market value. Ibid. 

31. .Promise to Pay Debt of Another-8tatute of li'rauds-Consideration.- 
Where the purchaser of reaI property agrees, in payment of its 
price, to discharge the debt of another, i t  does not fall  within the 
incaning of the statute of f rauds;  when a stockholder of a corpora- . 

- tion agrees with ik and its secured creditors that  he will bid in the 
debtor's lands a t  a foreclosure sale a t  a sum sufficimt to  pay such 
creditors, there is a sufficient consideration, and i t  is  not necessary 
that  the agreemcnt be in writing. [bid. 

32. Rawbe-Rclicf Accordcd-NeyZigencc--Sfbit Upon ('ontract-Tort.-Re- 
lief should he given according to the facts allrged and established in 
a civil action under Revisal, sec. 354, presenting one form of action 
for the enforcement of private rights and the redress of private 
wrongs. I t  makes no difference whether the plaintiff elects to sue 
upon contract or in  tort, forms of action having been abolished. 
Williams v. R. R., 498. 
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33. Judgmertt--Specific Performancr-Estoppel.-A judgment is  decisive of 

the points raised by the pleadings, or which might properly be prrd- 
icated upon them, and does not embrace any matters which might 
have been brought into the litigation, or any cause of action which 
the plaintie might have joinrd, but which a re  neither joinrd nor em- 
braced in the pleadings; a judgment in proceedings to foreclose a 
mortgage, to secure the purchase price of lands .conveyed to the 
plaintiff untlcr a prior contract to convey, dors not estop the plaintiff 
in enforcing specific performance against the vendor for the convey- 
ance of certan lands omitted by mutual mistake from the decd made 
in pursuance of the contract to  convey, when such matter is  neither 
joincd nor embraced in the pleadings in the action of foreclosure. 
Bhalzespearc u. Land Co., 516. 

33a. Samc-Judgment Agreed-Parties.-A party to a n  action is bound by 
a judgment regularly entered dismissing it, but not by the terms of 
a n  agreement to which he was not a par ty;  arid as  to the latter it is  
not res judicata and does not operate a s  a n  estoppel. Ibid. 

34. Contract to Convey Land-Specific Pet-fwmanec.-IVhile, in the ab- 
scnce of controlling conditions, equity will direct spec2ific performance 
of a contract to convey land, such performance will not be decreed 
if i t  is apparent, from the examination of the entire record, there are  
phases of the controversy presented by the pleadings which have 
not been passed upon, arid which might make i t  harsh, inequitable, 
and unjust. IDid. 

34a. Penal Btatutes-Constructio+Rcfusal to DclAvcr- Freight-Excuse- 
Interstate Cornmel-ce.-While pcnal statutes a re  to be strictly con- 
strued, their construction must not defeat the legislative intent, 
Revisal, see. 2633, regarding the delivery of freight to the consignee, 
was intended for his benefit and protection and to recognize and 
enforce the observance of rates as  fixed under the Federal laws, 
when applicable. I t  is no defense to a n  action to recover a penalty, 
under Revisal, see. 2632, for refusing to deliver an interstate ship- 
ment upon tender of freight charges by the consignee, for the drfend- 
dant company to show its agent did not know the correct amount of 
the charges because of the defendant's failure to file i ts  schedule of 
rates, under thc requirement of the interstate commerce act, or that 
the bill of lading showing such charges had not been rcceived with 
the goods a t  their destination, in the usual course of its business. 
WarrilZ v. R. R., 532. 

35. 8arne-Dcli?ier?~ of Prcight-Common-law Duty-Statutory Require- 
ment-Constitutional Law.-A railroad company owes i t  a s  a com- 
mon-law duty to deliver freight upon tender of lawful charges by 
the consignee, and, in  the absence of a conflicting regulation by Con- 
gress, Bc~~isa l ,  see. 2633, imposing a penalty upon default of the 
railroad company thereon, is constitutional and valid, and is a n  aid to, 
rather than a burden upon, interstate commerce. Ibid. 

36. A ttorncy and Clicnt-A ~ctkority of A tforney416dgment-Motion to Set 
Asic1c.-Upon the appearance of record of a reputable attorney for 
his client, ample authority of the attorney to act as  such is  assumed 
by the court, which ordinarily cannot be questioned; therefore, a 
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motion to set aside a judgment entered upon an agreed statement 
of facts, on the ground that the attorney who signed the agreement 
for the defendant misunderstood the extent of his authority, and 
that  the statement should first haye been submitted to the dirisiou 
counsel, was properly denied. Harrill  u. R. R., 542. 

37. ~leadings-statute of Frauds.-When the plaintiff sues upon contract, 
and the defendants deny the existence of any contract, the defend- 
ants  can avail themselves of the plea of the statute of frauds, when 
pertinent, without specially pleading it. Winders n. Hill, 614. 

38. Same-Written. Contracts-Evidence.-If the statute of frauds requires 
that  the contract sued on be in writing, i t  must be established in 
evidence by the contract itself. Ibid. 

.39. Same-Admissions.-As to whether an admission in writing of a con- 
tract sued on required by the statute to be in writing, containing all 
the requisites of the statute for a valid contract or memorandum 
thereof, would be competent evidence, discussed : Qzcwa. IOid. 

40. Insurance-Frau&Wai~er.-In an action upon a policy of life insur- 
ance alleged to have been induced by the false representations of 
the defendant's agent, the plaintiff by his conduct may waive the 
right to rely upon such representations. The plaintiff appearing to 
be an intelligent person, i t  was error in the court below to refuse to 
charge the jury upon defendant's request: "The plaintiff admits that  
a t  the time he received the policy he could have read i t ;  that nothing 
was done by any agent of the company to keep him from reading i t ;  
that  he put the policy away, and several years thereafter he heard 
a general rumor that the company would not live up to the state- 
ments made by the agents; that  he then read the policy, or such por- 
tions thereof a s  he saw proper; and the court instructs the jury that, 
this being the evidence of the plaintiff himself, you will, on the whole 
evidence," find for the defendant. Cathcart v. Insurance Co., 623. 

41. Insurance - Demurrer - Evidence-Waiver.-In an action to recover 
premiums paid upon an accepted written policy of life insurance 
induced by the fraudulent oral representations of defendant's agent, 
the plaintiffs, nearly illiterate, do not waive their rights by such 
acceptance, or by payment of premiums, having read the policy with- 
out understanding it, and subsequent to its acceptance having been 
assured by the agent that  the policy was such as  he had represented 
i t  tp be. Bikes v. Insurance Co., 626. 

42. Inszcran.ce-Evidence-iVonszLit.-It is error in the court below to dis- 
miss an action upon a contract of insurance as  on judgment of non- 
suit under the Hinsdale Act upon the evidence, when there is testi- 
mony tending to prove that  there was a complete and definite con- 
tract of insurance between the intestate and defendant company as  
contained in the policy, and no evidence tending to show that  the 
contract was ever modified or rescinded. Waters 9. Aanzlify Co., 663. 

-43. Same-Policy DeZi?;ered.-When a policy of insurance which complies 
with th> application has been unconditionally delivered, in the ab- 
sence of fraud i t  is conclusive evidence that  the contract exists 
between the parties. Ibid. 
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44. Same--4cceptance.-Acceptance by the insurance company of the ap- 
plicant need not necessarily be evidenced by physical possession by 
the insured of the policy, as  delivery is  largely a question of intent, 
frequently indicated by mailing a letter in due course containing a n  
unconditional acceptance, or by sending the policy to  an agent with 
instructions for unconditional delivery, where there is no contraven- 
ing stipulation in the contract itself. Ibid. 

45. Same-Cancellation-JdutuaZ Consent.-While a contract of insurance 
may be set aside by mutual consent upon a sufficient consideration, 
until such is effected it remains binding. If the insured, acting 
under an erroneous impression that the policy was not such as  he 
had agreed to take, returned it  and said he would not pay his notes 
given therefor, and the company did not accept the proposition un- 
conditionally, such conduct was nothing more than a proposal to can- 
cel, and upon the death of the insured before acceptance the negotia- 
tion was off and the contract of insurance remained effective. Ibid. 

46. Same-Policy Forms-Alterations--Judicial Notice.-The Court takes 
judicial notice that policies of insurance a re  gotten up on printed 
forms designed to meet the average and general demand in contracts 
of this nature, and frequently changes are  made to meet special con- 
ditions; in the absence of special circumstances tending to cast sus- 
picion thereupon, entries by marginal notes and "pasters" on the  
policy raise no presumption of alteration, but the nature of the entry 
and its placing are simply circumstances on the general question for  
the jury as  to a completed contract. Ibid. 

47. Sonsuit-Evidence-Contract-Nominal Damages.-It is error to sus- 
tain a motion as  of nonsuit when there is evidence tending to show 
a breach of contract of sale; if such be proved, nominal damages 
a re  a t  least recoverable. Xanufacturing Co. v, Machine Works, 689. 

48. Same--Weaswe of Damages.-When there is evidence tending to show 
a breach of contract in the respect of the construction and perfect- 
ness of a machine sold by defendant, that  plaintiff notilied defendant 
of its declining to receive the machine, but a t  the request of defendant 
repeatedly tried it, which resulted in the defendant remedying it  so 
i t  then proved to be perfect and capable of doing the work for which 
i t  was construed, the plaintiff's measure of damages is a recovery 
of all extra expense incurred while trying the imperfect machine, a s  
well a s  such damages ab were reasonably within the contemplation 
of the parties a t  the time the contract was made. Ibid: 

49. same-Breach of Warranty-Collatwat Contract. - In  an action 
against the seller for breach of warranty of sawmill machinery, t h e  
purchaser cannot recover for loss of profits in  lumber contracted to 
be sold, if such contract was not known to the seller. Ibid. 

50. C o l z t r a c t - C o n d i t i o n s - L i m i t a t i o n s - P e r f o l e  the time f o r  
the performance of a condition of a contract is strictly limited, for- 
feiture is incurred by nonperformance within the time. A deed grant- 
ing a right of way to the defendant railway company upon considera- 
tion of benefits thereby t u  accrue, with the provision that  if the de- 
fendant should fail  or neglect for a period of five years from the date 
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CONTRACTS-Continued. 
of the conveyance to construct its line of railway thereon i t  should re- 
vert to the grantor, will, in the absence of any controlling equitable 
element, restrict the right of defendant to complete i ts  line of road 
within the period fixed therefor. McDowell v. R. R., 721. 

51. Kame-Equitable Emuse.-Upon failure to  perform the condition that  
its line of road shall be completed within five years, equity will not 
relieve against a forfeiture upon the ground that defendant, pursuant 
to a statute affecting its construction, concentrated its force on some 
other part  of its line. Ibid. 

52.  Bame-Railroads-Notice.-The doctrine that equity mill afford relief 
in preventing the enforcement of a forfeiture has no application 
when there is  a total failure on the part of the one seeking i t  t o  
perform the condition, without sufficient equitable excuse. When 
the plaintiff retains possession of the lands granted defendaut for 
a right of way to be used for railroad purposes within the period of 
five years, and within that time limit the defendant had not begun to 
perform its part of the contract, the estate revests in  him a t  once 
upon the conditions broken, and his notification to defendant's con- 
tractors not to enter upon the land is a sufficient manifestation of 
his intention to hold by reason of the breach of the condition. Ibis. 

53. Same-Forfeit,ure-Defe9zse.--While in some cases equity will relieve 
against a- forfeiture, i t  will not do so when the plaintiff is standing 
upon his legal rights under a contract fixing the time limit for 
defendant's ~erformance of the condition, and when there is nothing 
harsh or inequitable in  i ts  terms or enforcement. Ibid. 

54. Same-Condemnation Proceedings.--When equitable relief against a 
forfeiture under a time limit, in  a conveyauce of lands for railroad 
purposes, cannot be successfully sought, the defendant railway com- 
pany is confined to condemnation proceedings under the statute. 
Ibid. 

55. Railroads - Contracts - Conditiws - Purfeiture.-A railroad company . 
cannot avoid a forfeiture under a time limit for the construction of 
its line of road, unless i t  substantially complies with the provision 
therefor in  its deed. Thomas u. R. R., 729. 

56. Damages - Evidence - Corcterclainz--Contracts - Fraud.--Representa- 
tions which were mere matters of option as  to the quantity of timber 
covered by a contract to sell, given and received as  such when the 
parties were a t  arm's length, each having equal opportunity of 
informing himself, cannot be set up as  a ground of counterclaim for 
damages in a n  action upon notes given by defendant for the pur- 
chase price, as  constituting legal fraud. Prey v. Lumber C., 759. 

CONTRIBUTORY ,NEGLIGENCE. 
1. Street Railways-Relatio?~ of Passe~ger-His Rights.--A person who 

has appropriately indicated his desire to become a passenger on a 
street car, whatever his destination, and who, in good faith, is in the 
act of boarding i t  when stationary a t  its regular stopping place, is 
entitled to  all the right of a passenger, and such person is not bound 
to prepare for, or anticipate, a sudden starting of the car. Hnipes 
v. R. R., 18. 
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CONTRIBUTORY NEGLIGENC1t;-Continzccd. 

2. RuiZroads-Puh7~ Crossing- Ohst?,ucfion-Prosimate Cause.-It is er- 
ror in  the court below to sustain a demurrer to a complaint alleginy 
that  the defendant unlawfully, wrongfully, and unnecessarily ob- 
structed with its freight train a public crossing, which was the proxi- 
mate cause of an injury received by the plaintiff when his horse was 
running beyond his control, though the mere obstruction a t  the time 
did not, in itself, constitute negligence, unless unnecessary and un- 
lawful. Duffy v. E. R., 26. 

3. Assumption of Risk.-The employee assumes no risk i n  the proyler use 
of defective appliances after notifying the employer thereof, who 
promises to remedy the defect; but hc must use them with proper 
regard to their known condition, and, failing in this, he would he 
guilty of contributory negligence, which would bar his recovery. 
Britt  v. R. R., 24%. 

4. li'(>lloto-sc~vants-Concz~rring Ncgligcncc-lnterue?zing Acts-Proximate 
(7ausc.-Under Revisal, sec. 2646. the defendant railroad corporatiou 
cannot escape liability owing to negligent act of fellow-servant, and 
if it undertakes to load logs upon i ts  cars when it is the duty of 
another corporation to do so, it  assumes liability for the negligent 
acts of the employee of such otllcr corporafiion-not independent and 
intervming acts to avoid liability, but which, concurring with other 
negligent acts proximately causing the injury, focalize into one proxi- 
mate cause producing the result. [bid. 

5. Prohihitcd Age of Employment.--UlitTe~. Laws of 1003, ch. 473, prohibit- 
ing employment of children under 12 years of age in  factories or 
manufacturing cstablishmmts, i t  is negligence g w  se upon the part 
of the employer violating the statute. Leathrrs v. Tobacco Go., 330. 

6. Negligence per sr-Prozinzate Cause.-When thc facts are  not capable 
of more than onc inference, the question of proximate cause is one of 
l aw;  therefore, when the injury which was occasioned to a child 
under 12 years of age, employed in violation of a statute, is negli- 
gence per se on the part of the defendant, and there is no evidence 
from which i t  can bc inferred that the child was negligent, thc ques- 
tion of proximate cause should not be submitted t o  the jury. Tbid. 

7. Nafe Applinncc's -Prohibited Age of Emp7oymcnt.-It was not error i n  
the trial judgc to instruct t h r  jury that  i t  was the duty of the defend- 
ant  to furnish the plaintiff, a cllild whose employment was prohibited 
by statute, with safe machinery and instruct him in its use when 
dangerous, and that thc plaintiff was only required to exrrcise such 
care and prudence a s  one of his years and experience may be ex- 
pected to possess. Ibid. 

8. Pw.sumption.-Under the age prohibited by statute, the presumption is 
that  the child injured while working in a factory or manufacturing 
establishment is incapable of contributory negligence, subject to be 
overcome by evidence in rebuttal under proper instructions from the 
court. Ibid. 

9. Railroads-Rule of thc Prudent Man--Burden of Proof.-When the de- 
fense to an action to recover damages of the defendant railway com- 
pany is that  the plaintiff was guilty of contributory negligence in  
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CONTRIBUTORY NEGLIGENCE-Continued. 
seating himself in the forward compartment of a caboose car of a 
freight train, not intended for passengers, while the rear and similar 
compartment of the same car was so intended, and there is evidence 
that  soon thereafter the plaintiff was injured by the car jerking 
violently forward by the backing of the freight cars against i t  "with 
tremendous force," throwing him against a door, which was out of 
order, wherein his hand was caught, resulting in the injury com- 
plained of, the defendant must not only show that  the plaintiff knew 
or should have known that the rear compartment was not for the 
accommodation of passengers and that  he should not have seated 
himself therein, but that the plaintiff's risks were thereby enhanced, 
that  a man of ordinary prudence would not have acted a s  he did 
under the circumstances, and that his conduct proximately caused 
or concurred in causing the injury. 1Viil7er v. R. R., 515. 

10. Issues-Prayers for Instructio%-When the question of negligence 
and contributory negligence arise in a n  action for the recovery of 
damages, a n  issue as  to each should be submitted, and the prayers 
for special instruction should be appropriately addressed to each. so 
a s  to  avoid confusion. Overcash 9. R. R., 572. 

11. Banze-Contributory Negligence-Instrmtions.-It is  sufficient if the 
judge below substantially charges in accordance with a proper re- 
quest. Under pertinent evidence the following charge is correct upon 
the issue of contributory negligence: If the jury find from the evi- 
dence that  the plaintiff was in the performance of his duties to  the 
defendant so near to the track a s  to be stricken by defendant's ap- 
proaching train, if he did not move out of the way;  that  defendant's 
engineer blew the whistle so that  plaintiff, under the circumstances 
a s  known to him, could have heard it in  time to avoid the danger, he 
could not recover. Brown v. R. R., 634. 

CONTROVERSY, RENAL. See Processioning, 1. 

CORPORATIONS. 
1. Resideme.-The residence of a corporation for the purpose of suing 

and being sued is where the governing power is exercised, and is 
fixed by the charter, without power on the part of the corporation to 
affect i t  by a change of its principal place of business. Garrett %. 

Bear, 23. 

'2. Remo?jal Not a Matter of Right.-When suit has been commenced by 
a corporation, returnable to the county of its residence a s  fixed by 
its charter, the defendant cannot, a s  a matter of right, remove i t  to 
a different county of which the defendant is a citizen and resident, 
though the plaintiff may have moved its principal place of business 
to another State. Ibid. 

3. Motion to Remove &lade 2'00 Late.-A motion to remove a cause from 
one county in  the State to  another a s  a matter of right, when com- 
plant has been filed, and time to file answer has expired, is made too 
late. Ibid. 

4. Agreed Time Allowed for Answer.-An agreement between counsel for 
time to file answer is a n  acceptance of jurisdiction and a waiver of 
any right to remove. Ibid. 
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5. Motion to Remove, Where and When Made.-A motion to remove a 
cause must be made in the district and during term of court. Ibid. 

6, Refusal of Motion to Remove, When Not Reviewable.-Refusal of Sn- 
perior Court judge to order removal of cause for convenience of wit- 
nesses and in the interest of justice, is not reviewable in the Supreme 
Court. Ibid. 

7. Removal of Cause--Joint Defendants-Several Liability-Single Action 
-Federal Court.-Two defendants participating in the commission of 
a tort to the injury of the plaintiff are  jointly and severally liable, 
and when the plaintiff ha's proceeded against them in a single action, 
the cause is not separable, and cannot be removed by a foreign de- 
fendant to the Federal court, though different answers may be made 
and different defenses relied upon. Staton v. R. R., 135. 

8. Complailzt-Dolnicile-Descriptive Words.-In the petition for the re- 
moval of a cause to the Federal court, the defendant describes itself as  
a certain railroad company, and the complaint alleges that  i t  is a 
certain "railroad company, of Virginia" ; the punctuation, by comma, 
being, as  shown, between the word "company" and the words "of 
Virginia," the latter words are  construed merely a s  descriptive of the 
domicile. Ibid. 

9. Evidence-Corporation Cornmission Reports-Public Records--Judicial 
Notice.-Reports of the Corporation Commission of North Carolina 
are  matters of public record, of which the courts therein will take 
judicial notice. Ibid. 

10, Removal of Cause-Federal Court-State Court4urisdiction.-For the 
purpose of jurisdiction a corporation is a citizen and resident of the 
State creating it, and cannot remove a suit to  the Federal court upon 
the ground of diversity of citizenship by actual and authorized con- 
solidation with a foreign corporation and a change of its principal 
place of business, or domicile, to another State, prior to  the com- 
mencement of the action. Ibid. 

11. Removal of Cause - Charter Provisio+Jurisdiction Retained - Do- 
mesticating Act.-A corporation existing under a n  amended charter 
conferring powers to consolidate with other corporations, and con- 
taining a provision retaining jurisdiction in the courts of the State 
granting it, cannot, by prior consolidation with a foreign corporation 
and the change of its principal place of business to  another State, 
remove a suit to the Federal court upon the ground of diversity of 
citizenship, such jurisdiction provision being materially different 
from a corporation filing its charter with the Secretary of State 
under an act requiring such to be done for the purpose of conferring 
jurisdiction in such suits upon the State courts. Ibid. 

12. Sale of Entire Asscts-Rights of Creditom-All the directors and stock- 
holders of a corporation may not sell practically the entire assets of 
the corporation for their own benefit and advantage, upon a con- 
sideration moring to themselves alone, to  the prejudice of the rights 
of i ts  creditors, McIver u. Hardware Co., 478. 

13. Same-Fraud in Law-Eqzcitw Fol1ou;s Assets-Recovery.-It is the 
duty of the directors to preserve the assets of the corporation and 
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administer them for the benefit of the creditors; therefore, when one 
corporation attempts to buy practically the entire assets of another 
from all of the directors and stockholders, paying therefor the stock 
of the purchasing corporation a t  par, but worth less than par, and 
subsequently becoming worthless, and reserving for the payment of 
debts of the selling corporation a certain amount of said stock, the 
transaction is fraudulent in law a s  to the creditors, and void; and 
equity will follow the assets into the hands of other than bona fLde 
creditors or purchasers for value and compel them to be applied to 
the satisfaction of the debts, or, if not available, their value may be 
recovered. Ibid. 

14. Same-Bona Pick Purchaser for Value.-A corporation purchasing , 

almost the entire assets of another corporation, paying the individual 
directors and stockholders therefor, and not ascertaining and provid- 
ing for the debts of the other corporation, is not a n  innocent purchaser 
for value, without notice. Ibid. 

15. Sanze-Liability of Purchasing Corporation-Of OfJlcers and Directors 
of Selling 6'orporation.-A corporation purchasing from the officers 
and stockholders of another corporation almost its entire assets, with- 
out provision for the creditors, is, with such officers and directors, 
jointly and severally liable to  the receiver of the defunct selling cor- 
poration for the amount necessary to pay the claims existing against 
it, interest and costs. Ibid. 

16. Same-Bmou?lt and Emtent of Recovery.-When the selling corporation 
is insolvent, and its receiver is  required to share ratably in the assets 
of the purchasing corporation, also insolvent and in a receiver's 
hands, he can prove against i t  a n  amount equaling the full value of 
the goods purchased, but not more may be recovered than mill be 
enough to pay the amount due the creditors. Ibid. 

17. Bame-Liability-Charter Provisions-OfJlcers - Torts - Statute.-Tbe 
charter provision, that "No stockholder of the corporation shall be 
individually liable for any debt, liability, contract, tort, omission, or 
engagement of the corporation or any other stockholder therein," does 
not interfere with the just and equitable principle, also embodied in 
Revisal, see. 1192, holding the stockholders who are directors liable 
for a joint tort or misfeasance committed by them to the prejudice of 
creditors. Ibid. 

18. Remotial of Causes-Diverse Citixenship-Purchasing Company-Do- 
mestic Corporation-Statute.-Where the language of the statute 
manifests a clear intention to create a new corporation, and not to  
license or permit an existing foreign corporation to exercise its power 
in  the State, and such act of creation is accepted, a domestic corpora- 
tion is created. A suit cannot be removed from the State to the 
Federal court upon the ground of diversity of citizenship by a corpo- 
ration of another State which became the purchaser of a corporation 
of this State under a sale made pursuant to a deed of trust or mort- 
gage, by virtue of The Code, see. 697, providing upon the conveyance 
being made to "the purchaser, the said corporation shall ipso facto 
be dissolved and the said purchaser shall forthwith be a new corpo- 
ration, by any name which may be set forth in the conveyance," etc. 
Coal and Ice Co. v. R. R., 73'2. 
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CORPORATION COXMISSIOSERS' REPORT. See Pleadings, 6. 

CORRECTIOK OF POLICY. See Fraud or Mistake, 2. 

CORRECTIOXS. See Judgments, 18. 

COUNSEL'S STATEMENT OF PERTIR'ENCY OF EVIDENCE. See Rail- 
roads, 8. 

COUNTERCLAIM. See Estoppel, 8 ; Damages, 14. 

COTJNTY COMMISSIONERS. See Commissioners, 5.  

COTTENANT. See Landlord and' Tenant, 6, 7 ; Contracts, 7 ; Deeds and Con- 
veyances, 31, 33, 46; Highways, 8. 

Admission of Title-Contract with Grantor-Personal Covenant.-An ad- 
mission by the defendant in his answer, that  the title to the timber 
passed to the plaintiff, estops the defendant from asserting the right 
to cut i t  under a contract previously made by him with the grantor, 
such being a personal covenant, and not one running the land. 
Tremaine v. Williams, 114. 

CROSSINGS. See Railroads, 6, 37. 

CUSTODY O F  CHILD. See Parent and Child, 1 ; Habeas Corpus, 1, 3. 

DAMAGE'S. See Measure of Damages. 

1. Flood Waters-Ber~ient Tenant.-A landowner holds his land subject 
to natural disadvantages a s  to flood or surface waters, and he is 
liable to an adjoining owner for such damages as  may result proxi- 
mately from his erecting a dam across the natural flood channel of a 
river on his own lands, whereby water is ponded upon the lands of 
such adjoining owner. Clark v. Guano Go., 64. 

2. Tort Peasors-Liabi1itv.-Tort feasors contributing to the same injury 
are  jointly and severally liable, and the one who puts in motion one 
cause of the injury is liable to the same extent a s  if i t  had been the 
sole cause, the law not undertaking to apportion the liability. Ioid. 

3. ~Xeasure-Z'ime and Place.-The measure of damages to plaintiff's 
woods caused by the negligence of the defendant is the reasonable 
worth of the property a t  the time and place or locality of destruction, 
and i t  was not error in the court below to refuse to charge that  such 
was the value of the wood standing in the woods, plus the cost of 
cutting. Har t  u. R. R., 91. 

4. Evidence-Osteopath-Services Paid for-Statute of Limitations.-In 
a n  action to recorer damages for physical injury, evidence of the 
amount plaintiff paid to an osteopath for services, nursing, and atten- 
tion reasonably given and rendered is competent to be considered by 
the jury, but not conclusive, even if the osteopath could not recover 
for such services in an action a t  law under Revisal, sec. 4502, or if 
such recovery by him were barred by the statute of limitations. 
Allen v. Traction Co., 288. 

5. Overflow Water - Ecidence - Better Constructio~.~.-In a n  action for 
damages occasioned plaintiff by water falling from defendant's wall 
upon her roof, i t  is incompetent to show that  had plaintiff's building 
been better constructed the damages would have been lessened. Davis 
v. Gmith,, 297. 
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6. Plec~dings-De?rcurrer-C(~t~sc of Action-Dnmages Inczdent.-It is not 
error in the court below to werrule a demurrer to a complaint de- 
manding damages for mental suffering (%used plaintiff by defend- 
ant's allrgcd negligence, not as  a separate cause of action, but a s  inci- 
dent to a cause of action for failure on defendant's part t o  deliver 
certain whiskey which defendant, upon demand, wrongfully refused 
to deliver, and which was alleged to be for the purpose of relieving 
from pain and suffering plaintiff's dying mother. Thompson v. EG- 
press Go., 389. 

7. Negligence-lngrc,ss and Egrcss - Safe Plum? - Er~~ployer's Liability.- 
In  a n  action for damages against a n  employrr for negligence on 
account of a n  injury sustained by the plaintiff, an employee, in  a 
passageway provided for the ingress and egress of employees to  and 
from their work while blocked with hogsheads of tobacco, it is  neces- 
sary to show that  the employer had knowledge of such condition, or 
by the exercise of reasonable diligence should have acquired it. Nel- 
son v. Tobncco Co., 418. 

8. Contract to Eahibit-Erpenses-lZrcoverg.-JY11ile cost and expenses 
are  recovcrablc upoh the breach by defendant of its duty under a 
contract to exhibit a certain machine of plaintiff for the purpose of 
advertisemcnt and prospective sales of the same, thry a re  such only 
:is the plaintiff may 1lal-e actually incurred in making the exhibit 
which it  was the defendant's duty to do;  when the plaintiff has made 
no such exhibit, it has incurrcd no expense or cost therein, and none, 
therefore, is recoverable. Machine Co. v. Tobacco Co., 421. 

9. Subsequobt Damage.-Additional damages are not recoverable in a sub- 
sequent action after judgment has been entered, on account of the 
same injury, between the same parties, for further damage resulting 
from same injury. Painter v. l2. R., 436. 

10. Land-Surface Water-Lower Propl-&tor.-The lower proprietor  nus st 
receive the surface water which falls on adjoining higher lands and 
natural19 flows therefrom; in a n  action for damages to bottom-lands 
of plaintig by water flowing down and across defend:mt's track and 
ponding plaintiff's land, i t  is crror for the court below to charge the 
jury that "the defendant owed to the plaintiff the duty to provide 
side ditchrs sufficient to collect and carry off all  surface water that  
came down from the land above in its natural flow." Grccnu~ood v. 
R. R., 446. 

11. Litcbility of Putchasiu~g ('orporation-Of Oflicers and L)i~cc%xs of Sell- 
ing Cfo~por cit~o?~,-A corporation purchasing from the off'icers and 
stockholders of another corporation almost its entire assets, without 
provision for the crrditors, is, with such officers and directors, jointly 
and severally liable to  the rcceiver bf tho defunct selling corporation 
for the amount necessary Jo pay the claims existing against it, inter- 
est and costs. Mclver u. Hurdum e Co., 478. 

12. ~Ucasurr.-When the selling corporation is insolvent, and its receiver is  
required to share ratably in the assets of the purchasing corporation, 
also insolvent and in a receiver's hancls, he ban prove against i t  a n  
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amount equaling the full value of the goods purchased, but not more 
Intry be recovered than will be enough to pay the amount due the 
creditors. Ihid. 

13. Negtigence - Damages - J'roximate Cause. - Proximate cause "is a n  
essential ingredient of actionable negligencr, a s  a muse that  produced 
thc result in continuous sequence and without which i t  would not 
have occurred, and onc from which any man of ordinary prudence 
could have forcseen that  such a result was probable under all the 
facts s s  thry existed." The defendant company is not responsible in 
damages, as  thc ptosimate cause of the injury, in permitting large 
stacks of lumber and quantities of tan-bark to be placed by its 
patrons, for shipmrnt, on its right of way and partly in the adjacent 
strcet, by means of which a fire, originating in a building off its right 
of way ahd owned and controlled by another person, was indirectly 
communicated to plaintiff's building and destroyed it. Bow~ers v. 
R. JZ., 684. 

14. Damaaes -Evidence - Coz~nterclaimiCmtracts-Fraud.-Ecpresenta- 
tioris which were mere matters of opinion a s  to the quantity of tim- 
ber covered by a contract to sell, given and received a s  such when 
the parties were a t  arm's length, cach having equal opportunity of 
informing himself, cannot be sct up a s  a ground of counterclaim for 
damages in  an action upon notes given by defendant for the purchase 
price, a s  constituting legal fraud. Frey w. Lumber Co., 759. 

Measureliability-Partial Emmption.-The measure of damages to 
shipment of car-load of perishable goods, caused by defendant's neg- 
ligence, is the net valuc a t  destination after deducting commissions 
and cost of sale, and a stipulation in the bill of lading that such 
should be the value of the goods a t  the place of shipment is, pro tanto, 
a partial exemption of liability from the effect of the defendant's 
negligence, and is void. M~Co?znelZ v. 1%. R., 87. 

15. Railroads - Passcngcrs-Ncgligencr.-C>ompensatory damages may be 
recovered of the defendant for failure of the engineer to stop a train 
a t  a flag station when he should have stopped upon being signaled, 
he having failed to see plaintiff's signals by reason of negligmce 
in not krcping a proper lookout, and plaintiffs being ready to pay 
their fare  and to take the train from that station to another on de- 
fendant's road. Williams w. R. R., 498. 

16. Punitive nnmagm-Defendant is liable to plaintiffs for such p u n i t i ~ e  
damages, in addition to compensatory damages, a s  the jury may see 
fit to  award, upon its engineer willfully refusing to stop the train a t  
a flag station, where i t  should have stopped under the circumstances. 
I bid. 

17. One Form of ilction-R(hff Arr orderdNrglig~nc+Cont, net-Tol-t.- 
Relief should be given according to the facts alleged and established 
in a civil action under Revisal, scc. 354, presenting one form of action 
for the criforcenlent of private rights and the redress of private 
wrongs. I t  makes no difference whether the plaintiff elects to sue 
upon contract or in  tort, forms of action having heen abolished. 
Ihid. 
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18. Obstruction-Special Damages.-An alleyway, having become a high- 
way, being injured by a continuing obstruction which is unlawful 
and causes special damage to an abutting owner, gives to such owner 
a peculiar interest in the matter and entitles him to maintain a n  
action in his own name for the wrong, and, in  proper cases, to  equita- 
ble relief by injunction. Tise v. Whitaker-Harvey Go., 507. 

19. Railroads - Crossings-Neighborhood Roads-Negligence.-Under Re- 
visal, secs. 2567 (5)  and 2569, and independently as  of common right, 
i t  was error in  the court below to sustain a motion a s  of nonsuit, 
under the statute, on competent evidence from which the jury could 
have found that, if defendant's crossing over a neighborhood road 
had not been negligently left in a dangerous condition, plaintiff would 
not have been injured by the slipping and falling thereon of the mule 
upon which he was riding. Goforth v. R. R., 569. 

20. A'onsuit-Evidence-Contract-iVomi.naZ Damages.-It is  error to sus- 
tain a motion a s  of nonsuit when there is  evidence tending to show 
a breach of contract of sale; if such be proved, nominal damages are  
a t  least recoverable. Manufacturing Go. v. Machi%e Works, 689. 

DEBT OF ANOTHER. See Contracts, 28, 30. 

DECISIONS. See Contracts, 8. 

DECISIONS O F  THE SUPREME COURT. 
Rights Under-Contracts-Dormant Ntipu1ations.-There can be no vested 

right in  the decision of the Supreme Court, but such decision is a s  a 
dormant stipulation in a contract, construed with reference to the 
time i t  was made, and a subsequent overruling of the decision by the 
same court will not disturb it. Hill v. Brown, 117. 

DECLARATIONS. See Evidence, 33, 34 ; Executors and Administrators, 16. 

DEDICATION. See Highways, 3 ;  Evidence, 44. . 

DEEDS AND CONVEYANCES. 
1. Allministrator--Debt of Intestate-Assignment to Adnzinistrato~.-,4n 

administrator of the maker of a note carrying mortgage security may 
buy the debt and security with his personal funds and have them 
assigned to himself. Morton v. Lumber Co., 31. 

2. Administrator - Bubrogation.-An administrator who has purchased 
with his own funds a note and mortgage made by his intestate may 
avail himself of the security, and collect from the estate the amount 
he has paid therefor, with interest, being subrogated to the rights of 
the creditor. Ib id .  

3. Unregistered Deed of Assignment Between Parties.-An unregistered 
deed of conveyance of lands is good between the parties and their 
heirs, in the absence of intervening rights of creditors or purchasers. 
The same principle applies to a n  unregistered assignment of a mort- 
gage. Ibid. 

4. Deed of Administrator-Fraud on Heirs-Purchaser With Notice.- 
Equity will set aside a conveyance of lands made under the power 
of sale in a mortgage, procured through collusion with a n  administra. 
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tor in fraud of the rights of the heirs a t  law of his intestate, in the 
absence of intervening rights of creditors or purchasers. Ibid. 

5. Statute of Limitations-PrincipaMhe statute of limitations does not 
begin to run against the principal of a mortgage of lands until i t  is 
due, and the power of sale contained in the mortgage may be exer- 
cised within ten years after the maturity of the principal. S w t t  v. 
Lumber Go., 44. 

6. Sfatute of Limitatio.il8-Power of Sale Optional Upon Default of In- 
terest.-The statute of limitations does not begin to run upon default 
in  payment of annual interest upon the principal, when the power of 
sale contained in the mortgage is optional with the mortgagee upon 
default of either interest or principal of the debt. Ibid. 

7. Emecutors-Sale Under Mortgage Contract-Designated by the Will.-- 
When a power of sale in a mo~tgage  is given to the mortgagee, "his 
executors," etc., upon default, and the mortgagee dies leaving a will 
under which his executors qualify, the power of sale vests in the 
executors by virtue of the statute and the contract in  the mortgage. 
Ibid. 

8. Foreign Ercecutors-Attempted Conveyance-Bssigament of Debt.-A 
deed to real property made by foreign executors by virtue of authority 
in the will is void in North Carolina unless the executors qualify 
here, and operates only a s  a n  assignment of the debt and security, 
and not as  a.conveyance of the land. Ibid.  

9. Foreign Emecutors-Deed-Subsequent Qualification.--A deed made by 
foreign executors to purchasers a t  a sale under the power of sale 
in a mortgage is a n  execution of the contract in  the mortgage, and 
the subsequent probate of the will in the county wherein the-lands 
lie relates back to the time of and validates such deed, when there 
are  no intervening rights of third persons. Ibid. 

10. Probate Officer an Emp1olgee.-A proper officer to take acknowledgment 
of grantors and privy examination of married women to conveyances 
of land is not disqualified to act therein when he is a n  employee of 
the grantee, without any interest in the land conveyed. Smith v. 
Lumbev Co., 47. 

11. Szcfloient Registration-lVotice.-The registration of a deed shoving 
the probate, including the separate examination of the wife, and the 
order of registration, and the names of the grantors, but omitting a 
copy of their signatures a t  the end of the instrument, is sufficient 
notice under section 980, Revisal 1905. Ibid. 

12. Registration-,Votice-Duty of Grantors.-When the register of deeds 
receives from the grantors a deed for registration, the filing for regis- 
tration is sufficient notice under section 980, Revisal 1905, and the 
duty of the grantors respecting such registration is a t  a n  end. Ibid. 

13. Quitclaint Deed-Interest Passed.-Giving a quitclaim deed is no asser- 
tion of title, but a conveyance only of such interest a s  the maker has 
in the subject matter. Lumber Go. v. Price, 50. 

14. Quitclaim Deed-Estoppel in  Pais.-A quitclaim deed for land, reciting 
a n  invalid t ax  deed a s  the source of title, made by the attorney of 
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plaintiff to the defendant, the plaintiff receiving the consideration, is 
not a n  equitable estoppel in, pais, and the plaintiff may assert i ts 
rights under a registered deed therefor to the timber growing upon 
the knd .  Ibid. 

16. Standing Trees-Description-BufSiciency.-Standing trees are  a part 
of the realty, and a conveyance of title thereto has to be sufficient to 
convey realty; and a contract for cutting timber, without the proper 
words of conveyance and a sufficiently definite description of the land 
upon which the same is standing, is void against purchasers for 
value under a sufficient deed subsequently registered. Tremaine v. 
Williams, 114. 

16. Registratiort--Possessio~lv'otice-8tatute.-Purchasers for value un- 
der a sufficient and registered deed a re  not affected with notice by 
the possession of those under a prior deed if invalid or registered 
upon an invalid probate. Xo notice, however full or formal, can 
supply the notice by registration required by the statute. Ibid. 

17. Admission, of Title-Contract with Crantot-Personal Covenant.-An 
admission by the defendant in his answer that  the title to the timber 
passed to the plaintiff estops the defendant from asserting the right 
to cut i t  under a contract previously made by him with the grantor, 
such being a personal covenant, and not one running with the land. 
Ibid. 

18. Covenant-Abandonment-I'ossessio~Conti~~~~ity-Transfer of R$ht. 
When the continuity of possession has been preserved, to transfer a 
right is no abandonment of the property. Therefore, when a convey- 
ance of land demands certain requirements after setting forth the 
covenant, with a provision that the land shall revert if abandoned, 
the grantee may convey subject to the requirements, when there is 
no provision of forfeiture and the intention of the original grantors 
is preserved; and such requirements, in the nature of covenants, are  
enforcible in a court of equity against subsequent purchasers with 
notice, though, technically, they do not run with the land. Church 
2.'. Bmgau-, 126. 

19. Covenant-Co?zdition Subsegue?zt-Fovfeiture Avoided.-When a con- 
veyance of land leaves in  doubt whether a certain clause is intended 
a s  a covenant or a condition subsequent, under the policy of the law 
to avoid a forfeiture, i t  will be construed a s  a covenant, when pos- 
sible. Ibid. 

20. Estoppel bzj Deed.-Plaintiff claiming the inheritance of the land by 
the right of survivorship of her ancestor under the terms of the 
will cannot deny the fee-simple title of her grantee under a deed 
thereto made by her for a valuable consideration. Walker v. Taylor, 
175. 

21. Executors-.Power to Sell-Option of Purchase.--S power under a will 
to executors to sell land is valid, but does not include the power to 
give an option to purchase. Trogdew v. T17illiams, 192. 

22. Option of Purchn.ce--Delivery of Decd-Condition, Pr~cedent-Tender of 
P~ice.--A provision ig an option that those to whom i t  was given 
should make partial payment for the land and secure the balance of 
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the purchase price by mortgage thereon within the time specified is 
binding only upon an unconditional acceptance of and a compliance 
with the terms, and the delivery of the deed is not a condition prece- 
dent to the tender of the price in  the absence of a definite agreement 
to that effect. Ibid. 

23. Same-Two Executors--Joint Poweve--Waiver.-One of two executors 
may not waive the condition of time of an option given for the pur- 
chase of lands of his testator and fix no time limit for payment, in 
the absence of express power; and where there are two executors 
clothed with the power to sell land, such power must be exercised by 
them jointly; and a waiver by one, otherwise having the power, does 
not bind the other. This also applies to sale of lands by executors 
under section 82, Revisal. Ibid. 

24. Game-Tnter~~ewhg Rights--Waiver-Time the Essence.--Where one of 
two executors who have given a n  option for the sale of lands of their 
testator waives the conditions thereof, and the other, after notice of 
election by those having the right to take the lands embraced in the 
option writes that he is willing to make the deed, but could not com- 
ply with further demands not therein contained, and afterwards said 
he would make the deed with his coexecutor, the letter is not a 
waiver; and such waiver would be inoperative to revive the extinct 
option and affect intervening rights, time being of the essence of the 
contract. Ibid. 

26. Recorded Option-Notice-Cloud Upon I'itZe.-A4 recorded option on 
lands given by executors having the pom-er under the will is notice of 
its terms only, and the time within which it  should be exercised; and 
a n  unregistered waiver of the time limit by the executors in consent- 
ing to execute the deed thereafter is inoperative against a purchaser 
for value under a sufficient and subsequent registered conveyance, 
made by those who had the right of election to take the lands em- 
braced in the option, and a court of equity mill not place a cloud upon 
the title by making a decree requiring the executors to convey such 
title as  they may have; and the executors are not liable in damages 
upon refusing to make such conreyance. Ibid. 

26. Xote Under seal-Regiatratiow -Purchase Price-Subsequent Vort- 
gage.--A note under seal, reciting that  it  was given for the balance 
of the purchase price of certain land, executed and registered, does 
not attach to the legal title a trust for its payment or constitute a 
lien thereon. A judgment on the note, rendered &fter the execution 
and registration of a second mortgage by the same person to secure 
a different debt, cannot constitute a lien prior to that of the second 
mortgage. Carpenter 9. Duke, 291. 

27. Tax Deed--Waker-EG-Bheriff.-A tax deed, signed and executed by 
one who was the sheriff of the county a t  the time of the sale of land 
for taxes, after the expiration of his term of office, as  "ex-sheriff," is 
authorized by Revisal 1905, sec. 950, and is to  that extent valid. 
Manufacturing Co. v. R o s e ~ ,  370. 

28. ,qame--Xade After Two Years from Sale Day-Statute-T7oid.-Under 
L a r s  of 1901, ch. 688, and Revisal 1905, sec. 2905, a tax deed made 
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by a sheriff more than "two years from the day of sale of the real 
estate for taxes," etc., is void, the authority of the sheriff to make 
the deed being solely derived from the statute. The statute being 
capable of a strict construction only, the time limitation must be ob- 
served. Ibid. 

29. Bame-Purchaser-Xoueg Paid-Lien.-A purchaser of land a t  a tax 
sale under the statute, subsequentl~ acquiring an invalid title by 
reason of insufficient description, or void for not having been made 
within the statutory time, is entitled to have the amount he has paid 
therefor declared a lien on the land in his favor. Ibid. 

80. Parol il'rust-Definite Ternzs-Judgment in  Personam.-A gift of land 
by deed to the children of a son upon his parol promise to pay the 
daughter of the donor a certain sum of money is not sufficiently 
definite in its terms to attach to the legal title a trust for its payment, 
but is a valid consideration to support the promise upon which a 
judgment in personurn can be rendered. Faust ?j. Faust, 383. 

31. Consideration-Evidence - Prima Facie.-The consideration expressed 
in a deed is  prima facie evidence of the actual consideration, and not 
conclusive. ' Ibid. 

32. Lease-Re?zewadCovenants-Fomn.-In a lease of land containing an 
agreement, or covenant, giving privilege of renewal to lessee upon 
notice given, the covenant expressed by the agreement is  not required 
to  be in  a technical form ; upon the required notice being given within 
the proper time, the covenant, when sufficiently definite, and in the 
absence of any restraining stipulations, will be enforced as  incident 
to the lease, conferring a n  assignable right and constituting a part of 
the tenant's interest in the land. Barbee v. Gree~tberg, 430. 

33. Same - Partnerships-Retiring Partner-Assignee.-TTThere there was 
a lease of a business lot for partnership purposes, containing a cove- 
nant  of renewal, and one of the partners retired, having sold and 
transferred his entire interest in the business to his associate, the 
lease passed by the transfer as  a partnership asset, and the right 
of renewal passed as  incidental to the lease, conferring upon the 
assignee and his successors the privilege of its covenant. Ibid. 

34. Lease-Covenants-Renetoal-Assignee.-The assignee of a lease. with 
the right to  demand a renewal of the lease for his own benefit, can 
make such right available as  a defense in a n  action to recover the 
possession, though the same be instituted before a justice of the 
peace. Ihid. 

85. CanceZlatio&Mental Capacity-Burden of P?-oof.-When in an action 
to set aside and cancel a deed for the want of sufficient mental ca- 
pacity, there was evidence tending to show that  prior and subsequent 
to  the time of its execution the grantor was subject to attacks during 
which she was mentally deranged, but not continuously so, the burden 
of proof is  upon the plaintiff to show the want of sufficient capacity 
of the grantor to understand the force and effect of her act a t  the 
time of executing the deed. Hudson V. Hudson, 449. 

36. Consideratio+Parol Contracts-Debt of Another-Statute of Frauds. 
The recitation in  a deed of the amount and payment of the considera- 
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tion is regarded a s  evidential between the parties, and does not 
operate as  a n  absolute estoppel. When the land of a corporation is 
sold by the trustee for the payment of a lien debt under a trust deed, 
and bid in by a stockholder in the corporation under a parol agree- 
ment between himself, the corporation, and other secured creditors, 
that  he is to  do so for them a t  a sum sufficient to  pay such secured 
debts, and when he does so a t  an insufficient sum and takes title to 
himself, and the sale is confirmed by the court, an action may be 
maintained against him for the breach of the promise to pay the 
price agreed upon by parol, the same being executed, and not falling 
within the meaning of the statute of frauds. Batterfield v. Kilzdley, 
455. 

37. Agreement that Land 8hokld Bring Certailz Hum.--An agreement made 
between the debtor and the secured creditors that, a t  a sale of lands 
under a deed of trust, the property should be bid in a t  a sum not less 
than that sufficient to pay such creditors, is valid, when there is no 
evidence that  the purpose of the parties was to "chill the sale" or to 
reduce the price below its market value. Ibid. 

38. Debt of Another-Htatute of Frauds-Co?zside~atiow.-Where the pur- 
chaser of real property agrees, in payment of i ts  price, to  discharge 
the debt of another, i t  does not fall within the meaning of the statute 
of f rauds;  when a stockholder of a corporation agrees with it  and 
its secured creditors that  he will bid in the debtor's lands a t  a fore- 
closure sale a t  a sum sufficient to pay such creditors, there is a suffi- 
cient consideration, and i t  is not necessary that  the agreement be in 
writing. Ibid. 

39: Insurance - Breach of Covenant - Suhrogatiolz.-A. executed a first 
mortgage on real estate upon which a building was located, and 
insured the property for the benefit of the creditor; thereafter she 
executed a second mortgage, with covenant to insure the property for 
the benefit of the second inortgagee, but failed to  do so;  the building 
was destroyed by fire and the first mortgagee paid by sale of the real 
estate: Held, that the second mortgagee was subrogated to the rights 
of the drst mortgagee, and entitled to have proceeds of the policy 
applied to his debt. Pi t ts  v. Grocery GO., 463. 

40. Sale Under Xortgage-Estoppel.-In the absence of a suggestion of 
fraud, undue influence, or other ground recognized in equity a s  suffi- 
cient to avoid the execution of a mortgage, the mortgagor is estopped 
from asserting her title as  against that of a purchaser under a mort- 
gage sale regularly made, and, in the absence of a stipulation therein 
requiring it ,  notice of sale is not required to be given her. Call v. 
Dancy, 494. 

41. Foreclosuw-Statute of Lirnitatiolzs-"Co7or."-The defendant holding 
adverse possession without color of title for ten years, or for any 
period of time less than twenty years, after the foreclosure sale of the 
land described in her mortgage and the commissioner's deed to the 
plaintiffs therefor, does not toll the entry or defeat the plaintiff's 
right of recovery. Her former title is not such color a s  may be 
ripened into a good title by seven years adverse possession, i t  having 
passed to the purchaser a t  the sale. Ibid. 
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42. Alley-Eeidence-Permissice Cse-Dedication-Prior Registered Deed. 

Evidence that defendant's grantor gave plaintiff, by a paper-writing, 
the privilege of using a n  alley cannot be made the basis of a substan- 
tive right for or against either party on an issue as to a public hjgh- 
way, and would seem to be restricted to an item of evidence on the 
question of adverse or permissive user. Such writing is not evidence 
of a dedication when not purporting to be, and plaintiff cannot claim 
the use as  a private way when defendant's deed thereto has been reg- 
istered prior to the registration of his grant. Tise u. Whitaker- 
Harcey Go., 507. 

43. Bame-Lessor and Lessee-Estoppel.-Estoppels must be mutual, and a 
license in appropriate cases operates as  an estoppel while it exists 
and the right thereunder is being exercised, and the question is a t  
large after the relationship of licensor and licensee has ceased. Plain- 
tiff haring conveyed lands by deed, with covenant of warranty, 
including within i ts  boundaries a n  alley, and received from his 
grantee a paper-writing granting him the privilege of the use of the 
alley, is not estopped by the writing, regarded as  a license, from 
asserting his right to its use a s  a public may, against a subsequent 
grantee of the same land. Ibid. 

44. Same-Rights of Public-Of Adjoining 0umer.-The plaintiff is not 
estopped by his deed conveying land, including within its boundaries 
a n  alley used as  a public way, from a claim to its use as  a public 
way belonging to him as  a citizen and incident to his ownership of an 
entirely distinct piece of property. Ibid. 

45. Same.--A deed purporting to convey a public alley is void as  against 
those having a n  interest therein. Ibid. 

46. Quitclaim Deeldlnterest  Convetled.-A quitclaim deed to land, includ- 
ing a public way, only purports to release and quitclaim whatever 
interest the grantor possessed a t  the time, and does not affirm the 
possession of any title. The grantor is not precluded from subse- 
quently acquiring a valid title to such alley and attempting to enforce 
it. Ibid. 

47. Covenants of Title.-When the existence of a public right of way over 
land is fully known a t  the time of the purchase and acceptance of the 
deed conveying the land, its continued existence is no breach of core- 
nant of quiet enjoyment, or against encumbrances. Ibid. 

48. Certiflcate-Married Womcn-"CoT@r."-A deed made by husband and 
wife is not "color" of title when the certificate is insufficient in not 
showing that the husband acknowledged its execution or that  the 
privy examination of the wife had been taken, i t  not appearing that  
it  was offered a s  evidence of a common-law deed for purposes of 
"color." Cook v. Pittnzan, 530. 

49. Correction of Certificate.-A justice of the peace cannot correct his 
certificate made to a deed after his term of office has expired, such 
authority not having been given by statute. Ibid. 

50. Euidence-Contemporaneous Suruey.-In the trial of a n  action involr- 
ing a disputed boundary, i t  is competent to show by a surveyor that,  
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DEEDS AND CON VEYANCES-Continued. 
for the purpose of fixing the land conveyed, and a t  the time of making 
the deed, an actual survey wxs had in the presence of the purchaser, 
the corners marked and the lines run. The party claiming under 
such deed shall hold according to such survey, notwithstanding a 
mistaken description in the deed. (Affirming Cherrg 9. Blade, 7 
S. C., 82;  Elliott v. Jefferson, 133 hT. C., 207.) Fincannon 2;. Bud- 
derth, 587. 

DEFAGLT. See Judgments, 13;  Appeal and Error, 18. 

DEFECTIVE APPLIANCE. See Railroads, 24 ; Evidence, 15 ; Negligence, 23. 

DEFEKSE. See Judgments, 13;  Appeal and Error, 20. 

DELITTERY. See Contracts, 9, 34a, 35, 36, 43, 46; Railroads, 31, 32; Insur- 
ance, 5 ; Deeds and Conveyances, 21 ; Constitutional Law, 1. 

DEMURRER. See Pleadings, 7, 9, 18, 20, 21; Evidence, 53, 

DESCRIPTION. See Deeds and Conveyances, 15; Vacant Lands, 3, 4. 

DIRDCTORS. See Corporations, 15. 

DISCRE8TION OF JUDGE. See Order of Reference, 1. 

DIVERSITY O F  CITIZENSHIP, See Removal of ~a;ses, 12, 18, 

DOMESTICATING bCT. See Removal of Causes, 11, 18. 

DOXICILE. See Corporations, 8 ;  Removal of Causes, 8 ;  Husband and 
Wife, 1. 

DORMANT JUDGMENTS. See Judgments, 17 ; Practice, 14. 

DORATANT STIPULATIONS. See Contracts, 8. 

DOWER. See Evidence, 68. , ' 

I3 JECTMENT. 
1. Processioning-Controflersy Real-Title Involtied-Buflcie?zcy of Peti- 

tion.-When the petition and answer in a proceeding for processioning 
show that  the controversy is real and that  the parties are  in posses- 
sion of the lands, claiming them as their own, concerning which the 
.boundary line is in dispute, i t  is error for the court below to dismiss 
the proceeding for want of sufficient allegation in the petition, and to 
t ry the case as  an action of ejectment merely, although the title t o  
land may have become involved incidentally. Green 9. Williams, 60. 

2. BonWudgnaent-Conditio?~ Precedent.-A bond with sureties, condi- 
tioned upon the payment of any judgment given in summary proceed- 
ings in ejectment, makes the obtaining of the judgment a condition 
precedent to  a recovery thereon against the sureties; and the obtain- 
ing such judgment must be shown by proper averment and proof, or 
a n  action against the sureties will be premature. Blackmore ?;. 

Wirzders, 212. 
3. Boncl-Pleadin,g-Setierable Cause-Demurrer, When Nade-Principal 

--Burety.-When the chief ground of demurrer to the complaint in  
a n  action for summary ejectment covers only the cause of action upon 
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the stay bond, the demurrer is  to that extent severable, though con- 
taining objections to other matters of the complaint; and i t  may be 
sustained a s  to  the sureties and disallowed a s  to the principals up011 
grounds distinctly specified and separately assigned ; and, being thus 
special or severable and denying the plaintiffs' right to recover a t  all, 
the objection can be raised w e  tenus in the Supreme Court, or the 
Court may notice i t  em mero motu. Ibid. 

ELECTION. See Contracts, 21; Questions for Court, 3. 

ELECTRICITY. 
Deadlu Wires-Dutg of 0wri~ers.-It is the duty of those who are allowed 

to place above the streets of a city wires charged with a deadly cur- 
rent of electricity, or liable to become so charged, to exercise the 
utmost care, so fa r  as  human foresight can reach, in their construc- 
tion and maintenance. Home v. Power Go., 375. 

EMPLOYER AND ElMPLOYEE. See Negligence, 35; Railroads, 35. 

ENTRY. See Adverse Possession, 3 ;  Vacant Lands, 3, 4, 5. 

EN VENTRE SA MERE. See Estates, 5, 6. 

BQUITABLE RELIEF. See Heirs, 1 ;  Executors and Administrators, 3. 

ERRONEOUS JUDGMENT. See Appeal and Error, 24. 

ESTATES. 
1. Pa,rtition-Wills-Fee Tail+Itatute--Fee Simp7e.-A devise to S. and 

the lawful heirs of his body forever confers a n  estate fee tail, con- 
verted into a fee simple under the statute. Revisal 1905, sec. 1578. 
Sessoms v. Sessoms, 121. 

2. W'ills-Deeise-"Lwzd."-In the construction of a will the word "lend" 
will be taken to pass the property to which i t  applies in the same 
manner a s  the use of the words "give" or "devise," unless i t  is mani- 
fest that  the testator did not intend a n  estate to pass. Ibid. 

3. Wills-Fee Simple-Contingency-Limitation of Fee-Statute.-When 
by the operation of the statute a fee tail is converted into a fee sim- 
ple, with a limitation of a fee upon the death of the first taker with- 
out heirs, a separate estate is created direct from the testator to the 
second taker upon the happening of the contingency, under the doc- 
trine of shifting uses and by way of executory devise, and is not a 
qualification of the estate of the first taker, or too remote since Laws 
1827. Revisal 1905, sec. 1581. Ibid. 

4. Shifting Uses-Emecutoru Devise-Construction Unaffected - Statute. 
Revisal 1905, sec. 1581 (Acts of 1827), is a rule of construction up- 

holding the second and contingent estate upon the death of the first 
taker without heirs, etc., and does not change the application of the 
doctrine of shifting uses and executory devises in  determining the 
nature and extent of the precedent estate. Ibid. 

5. Vested-Child em Ventre sa Mere.-Upon the death of the father seized 
of lands, his wife Men being enciente, the inheritance will immedi- 
ately vest in  the child en ventre sa mere. Deal v. Semton, 157. 
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6. Purchaser-Rights-Child en Ventre sa Mere.-The vendee of a pur- 
chaser, both for value, of land a t  sale under proceedings for partition, 
regularly had by all living parties in interest, takes subject to the 
vested inheritance of a child en centre sa mere a t  the time of the sale, 
not a party to the proceedings by guardian, irrespective of any clues- 
tion of knowledge or information of the purchaser or his vendee. 
Ibid. 

7 .  Lands - Partition Bale - Parties-Class Representation.-The mother 
and the only living children cannot represent as  a class the unborn 
child en ventre sa  mere in partition proceedings of the lands of which 
the father died seized, so as  to pass the inheritance of the unboru 
child to the purchaser, their interests being conflicting and not 
mutual. Ibid. 

8. Lands-De.z;ise-Rule in  Shelley's Caw-Land devised by testatrix to  
her three daughters during their natural lives and the natural lives 
of the survivors, with remainder over to the heirs a t  law, providin? 
that should any of the daughters die without issue of her body the 
share of such daughter shall go to the other daughters. share alike, 
is a joint estate in fee under the application of the Rule in  Bhel- 
ley's case. Walker v. Taylor, 175. 

9. Lands-Estoppel by Deed.-Plaintiff claiming the inheritance of the 
land by the right of survivorship of her ancestor under the terms of 
the will cannot deny the fee-simple title of her grantee under a deed 
thereto made by her for a valuable consideration. Ibid. 

10. Registered Deeds-E?jidence.-Deeds, if registered, can be put in as  evi- 
dence, when otherwise competent, even when registered during trial. 
Johnson v. Lumber Co., 717. 

ESTOPPEL. 
1. Quitclaim Deed-Estoppel i n  Pais.-A quitclaim deed for land reciting 

an invalid tax deed a s  the source of title, made by the attorney of 
plaintiff to the defendant, the plaintiff receiving the consideration, is 
not an equitable estoppel in  pais, and the plaintiff may assert i ts 
rights under a registered deed therefor to the timber growing upon 
the land. Lumber 00. v. Price, 50. 

2. Lands-l3stoppeZ by Deed.-Plaintiff claiming the inheritance of the 
land by the right of survivorship of her ancestor under the terms of 
the will cannot deny the fee-simple title of her grantee under a deed 
thereto made by her for a valuable consideration. Walker 21. Tay-  
lor, 175. 

3. Deed-Bale Under Mortgage-Praud-Undzce Influeme-Notice to Mort- 
gagor.--In the absence of a suggestion of fraud, undue influence, or 
other ground recognized in equity as  sufficient to avoid the execution 
of a mortgage, the mortgagor is estopped from asserting her title a s  
against that of a purchaser under a mortgage sale regularly made, 
and, in the absence of a stipulation therein requiring it, notice'of sale 
is not required to  be given her. Call v. Dancy, 494. 

4. Lessor and Lessee.-Estoppels must be mutual, and a license in  appro- 
priate cases operates a s  a n  estoppel while i t  exists and the right 
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thereunder is being exercised, and the question is at large after the 
relationship of licensor and licensee has ceased. Plaintiff having 
conveyed lands by deed, with covenant and warranty, including 
within i ts  boundaries an alley, and received from his grantee a paper- 
writing granting him the privilege of the use of the alley, is not 
estopped by the writing, regarded as  a license, from asserting his 
right to its use as  a public way, against a subsequent grantee of the 
same land. Tise u. Whitaker-Haruey Co., 507. 

5. Rights of Public-Of Adjoining 0uiner.-The plaintiff is not estopped 
by his deed conveying land, including within its boundaries a n  alley 
used a s  a public way, from a claim to its use as  a public way belong- 
ing to him as a citizen and incident to his ownership of a n  entirely 
distinct piece of property. Ibid. 

6. Judgment-Pleadings-Specific Performance.-A judgment is decisive 
of the points raised by the pleadings, or which might properly be 
predicated upon them, and does not embrace any matters which might 
have been brought into the litigation, or any cause of action which 
the plaintiff might have joined, but which are neither joined nor em- 
braced in the pleadings; a judgment in proceedings to  foreclose a 
mortgage, to secure the purchase price of lands conveyed to the plain- 
tiff under a prior contract to convey, does not estop the plaintiff in 
enforcing specific performance against the vendor for the conveyance 
of certain lands omitted by mutual mistake from the deed made in 
pursuance of the contract to convey, when such matter is neither 
joined nor embraced in the pleadings in the action of foreclosure. 
Shakespeare v. Land Po., 516. 

7. Judgment AgreeldParties,-A party to a n  action is bound by a judg- 
ment regdarly entered dismissing it, but not by the terms of an 
agreement to which he was not a par ty;  and a s  to the latter, it is 
not res judicala apd does not operate a s  an estoppel. Ibi&. 

8. Judgment-Matters Em7)~nce&SubstantialZ~ the Same Counterclaim. 
The cause of action embraced by the pleadings is determined by the 
judgment thereon, whether every point thereof is actually decided by 
verdict and judgment, or not. Defendants having recovered upon a 
coudterclaim for damages against plaintiff in a former action, upon 
a note given for machinery purchased, on the ground that  the ma- 
chinery was unsuitable and unskillfully set up, etc., a re  estopped to 
again set up substantially the same counterclaim in a n  action brought 
by plaintiff upon another note, subsequently maturing, given for the 
same purpose. Manufacturing 00. v. Moore, 527. 

EVIDENCE. 

1. Counsel's Statement of Pertinency.-When it  is contended in defense to 
a n  action for negligence, that  the horse hitched to a conveyance con- 
taining the plaintiff was standing near the railroad track, apparently 
under control of the driver, but became unruly and got upon the 
track too late for the observant engineer of an approaching train to 
avoid the injury, which contention is disputed, i t  is error for the 
court below to exclude an answer to a n  appropriate question, when 
i t  is stated by the defendant's counsel to be for the purpose of show- 
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ing that the plaintiff had said to the witness that the horse had 
stopped near the crossing, though the answer would be cumulative 
to testimony previously given by one who had heard the conversation, 
the testimony proposed to be elicited being a n  admission of the plain- 
tiff himself, and therefore naturally stronger than that of the other 
witness. Balcer v. R. R., 36. 

2. Special I?zstructions-Facts Reasonabl2/ Assumed from Evidence.-It is 
the duty of the trial judge to give a requested prayer for special 
instruction, which is correct in itself, material to the case, and based 
upon certain phases of facts reasonably assumed upon the evidence; 
and a general and abstract charge of the law applicable to  the case is 
not sufficient. The error is not cured by giving such requested charge 
upon an unanswered issue concerning which the instruction was not 
asked. Ibid. 

3. Imputed Negligence.-The doctrine of imputed negligence does not ap- 
ply to one who is in a conveyance a s  a guest of another, and who is 
not driving a t  the time or in charge of the conveyance. Ibid. 

4. Processioning-Sufficienc~.-A map made by the surveyor appointed in  
the proceedings for processioning, put in  evidence to support peti- 
tioner's contention as  to the true line, and the evidence corroborating 
it, with such matters as  tend to show inaccuracies of surveys and 
measurements, should be submitted to the jury under proper instruc- 
tions from the court below. Green u. Wibliams, 60. 

5. Sufficienc~.-Evidence that the plaintiff had a dam to prevent the over- 
flow of water from a river upon his land and which never broke until 
the erection below of a cross-dam by the defendant; that the cross- 
dam prevented the natural overflow water from the river being car- 
ried down a natural flood channel on defendant's land, and that  since 
the erection of the cross-dam by the defendant the plaintiff's dam 
had broken three times during freshets on account of ponding water 
against it, is such open and visible connection between cause and 
effect as  to make it  proper to be submitted to the jury, especially a s  
the plaintiff had testified that the first break in his dam was caused 
by the defendant's cross-dam ponding water back and against it. 
Clark u. Guano Co., 64. 

6. Nonsuit.-The mere killing by a railroad train of a n  employee engaged 
in its operation raises no presumption of negligence, and a judgment 
of nonsuit was proper when the witness for plaintiff testified, without 
other evidence a s  to  negligence of the defendant, that  he and plain- 
tiff's intestate brought a turn of wood to the shanty-car of the t rain;  
that  the witness remained thereon, the plaintiff's intestate went back 
with the apparent intention of bringing another turn;  the train 
started and went forward after the usual signals were given therefor, 
and that  the plaintiff's intestate was killed; as  such does not estab- 
lish sufficient facts from which actionable negligence could be in- 
ferred. Jones u. R. R., 79. 

7. Statements to Third Persons.-Where 'a witness testifies that  he has  
truly stated to a third person, of his own knowlege, a fact which he  
has since forgotten, the testimony of such third party as  to what the 
statement was is competent. H a r t  v. R. R., 91. 
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8. Statute-Prima Facie Case-Burden of Proof.-When the evidence dis- 
closes that  the time taken by the railroad company for transporting 
goods, etc., was prima facie reasonable as  fixed by the statute, the 
question of reasonable time is one for the jury to measure by the 
statutory standard, the burden of proof being upon the plaintiff. 
Alexander v. R. R., 93. 

Yabeas Corpus-Findings of Lower Cou~ t-Infant Eleven Years Old- 
Restraint.-When i t  appears from the findings of the court below that 
the infant, 11 years old, is in the custody of his aun t ;  that  the aun4 
and her husband a re  of good character and properly supporting the 
child with regard to his mental, moral and spiritual welfare; that 
the uncle, petitioning in the habeas corpus proceedings, has contrib- 
uted nothing to the support of the child, and has been appointed 
guardian without the regularity of notice required by the statute, 
Revisal, see. 1772; that in the judgment of the Court the best inter- 
ests of the child are subserved by his remaining in the custody of 
the aunt,  the judgment of the court below will not be disturbed, no 
illegal restraint having been shown upon his findings. I n  re  Parker. 
170. 

10. Telegraph Companies-,Wessage-Error in  Transmission.-Where a tel- 
egram had been sent ordering whiskey which failed to arrive, i t  is 
not sufficient evidence to go to the jury upon liability of defendant 
for damages thereby claimed to merely show that  the sendee of the 
message had sold plaintiff goods on a credit before and since the time 
of the sending of the message, a s  the failure to ship or receive the 
whiskey may have been from other causes. Newsome v. Telegraph 
Go., 178. 

11. Railroads - Rates - Published Tariff-Opposite Directiolz-Penc~1ty.- 
I n  shipments to a great distance, special circumstances, such as flow 
of traffic, may justify a higher rate between two points in one direc- 
tion than in the opposite; and in an action for the recovery of the 
penalty under section 2642, Revisal, prohibiting railroad companies 
from charging more than the rate printed in the tariff in force a t  the 
time, or more than is  allowed by law, i t  is error for the judge below 
in effect to charge the jury that such tariff ra te  published between 
the two points for freight moving in an opposite direction to that of 
the shipment in question was conclusive, and that  they should be 
governed in their verdict as  to the overcharge accordingly. Ncull a. 
R. R., 180. 

12. Nonsuit.--An appeal from a denial of motion for nonsuit entitles de- 
fendant in the Supreme Court to urge any view of plaintiff's evidence 
which involves the right to maintain the action. Stone v. R. R., 220. 

13. Railroad - Transport - Enforcing Common-law I1uty.-Section 2632, 
Revisal 1905, fixing a time limit within which transportation of 
goods, etc., by certain carriers shall be prima facie reasonable, and 
beyond which prima facie unreasonable, changes the rule of evidence 
alone, and the penalty imposed is solely to enforce a common-law and 
admitted duty, and is within the legislative authority. Zbid. 

14. Co?@icti?zg.-When in a n  action for damages arising from alleged neg- 
ligence of the defendant i t  is contended that plaintiff was employed 
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EVIDEKCE-Continued. 
by a different corporation, and not in the particular work in which 
the injury was occasioned, and the evidence is conflicting, the jury 
should find the facts from the evidence under proper instructions 
from the court. Britt  u. R. R., 242. 

15. Defective Appliances-Juru.-It is the duty of the employer to  furnish 
reasonably safe appliances to be used by the employee in the dis- 
charge of his employment; and evidence that  a certain one of two 
chains for loading logs upon a car mas defective, that  plaintiff noti- 
fied defendant's manager thereof and requested other chains uwally 
used in such work, which the manager promised to furnish, and 
instructed the plaintiff to proceed with the work in which the injury 
was occasioned, is sufficient to go to the jury upon the question of 
negligence. Ibid. 

16. 8ujSiciencu-Confidential Ageqzt-Deali?%gs-Fmud Presumed -When it  
appears that  an administrator who claims property of his intestate 
by purchase or gift from his intestate had acted a s  his confidential 
agent prior to his death, that his intestate was a feeble old man a t  
the time of such purchase or gift, and confided to his management his 
estate, the burden is on the administrator to show a full and SUE- 
cient consideration, if claimed by purchase, and that his intestate 
knew what he was doing, had capacity to understand it ,  and that 
no undue influence was exercised by him, if claimed by gift. Moseley 
u. Johnson, 257. 

17. Administrator-Statement of Financial Condition.-A written statement 
of his financial condition, made by the administrator to the sureties 
prior to the execution of the bond, showing solvency, is proper to go 
to the jury with docketed judgments in the administrator's favor 
and other evidence of the extent and value of his estate. Ibid. 

18. Trial Judge-Pindings-Ezper-Conclusive-Weight.-The findings of 
the court below, supported by evidence that  the witness is a n  expert, 
is not reviewable, and i t  is for the jury to decide the weight to be 
given the testimony. Allen v. Traction Co., 288. 

19. Osteopath-Beruices Paid for-Htatute of Limitations.-In a n  action to 
recover damages for physical injury, evidence of the amount plaintiff 
paid to a n  osteopath for services, nursing, and attention reasonably 
given and rendered is competent to be considered by the jury, but not 
conclusive, even if the osteopath could not recover for such services 
in  an action a t  law under Revisal, see. 4502, or if such recowry by 
him were barred by the statute of limitations. Ibid. 

20. Conclusions of Law Upon Pacts Found.-It is error in the court below 
to refuse to give a prayer for special instruction, tendered in apt 
time and supported by evidence bearing upon the legal effect of the 
facts, if found by the jury that "plaintiff was guilty of contributory 
negligence"; and a charge modifying the prayer to the extent that 
"the jury will consider the facts as  bearing upon the issue of con- 
tributory negligence" is insufficient. Ibid. 

21. Overflow Water-Danzage-Better Construction.-In an actiou for dam- 
ages occasioned plaintiff by water falling from defendant's wall upon 



her roof, i t  is incompetent to show that had plaintiff's building been 
better constructed the damages would hare been lessened. D a ~ i s  v. 
Smith, 297. 

22, h'onsuit-Burden of Proof-Demurrer.-On motion for n o ~ ~ s u i t  upon 
the evidence, under the statute, the burden of proof was upon the 
plaintid to show that  the injury was caused by the negligent act of 
the defendant, though the evidence will be construed most favorably 
for her ;  when the evidence of the plaintiff disclosed that  she had 
presence of mind sufficient to  avoid the injury a t  the apparent point 
of danger, and owing to fright, not inferable from her former con- 
duct, again approached the track and was injured in a manner not 
reasonably to be seen or anticipated by the motorman of the street 
car, to  whom the negligence was imputed, the motion should be 
allowed, there being insufficient evidence that the injury was caused 
by defendant's negligence. Orenshato v. Street R. R., 314. 

23. Damages-Injury-Children Under Twelve-Statate.-In an action for 
damages for injury sustained by a boy under 12 years of age while 
working for defendant manufacturer a t  a certain machine, evidence 
is  competent tending to show the dangerous character of the machine, 
under the circumstances, and knowledge on the part of the defendant 
that  persons a t  or near plaintiff's age had been injured before, and 
one since, the injury complained of, i n  operating machines, of the 
same kind and pattern and under the same conditions. Leathers v. 
Tobacco Co., 330. 

24. Admitted Facts.-It is unnecessary to submit to  the jury an issue in 
regard to, or offer evidence on, a n  admitted fact under the pleading, 
which would have been issuable if denied, when it can be seen from 
such facts that the plaintiff was under the age of If! gears when 
injured, i t  is not error for the trial judge to give instructions to the 
jury based upon the assumption that  they should find the plaintiff 
was then under such age, leaving the qnestion of age to  them under 

. proper instructions. Ibid. 

25. Negligence-Prohibited Age of Employment.-TJnder the Laws of 1903, 
ch. 473, prohibiting employment of children under 12 years of age 
in factories or manufacturing establishments, i t  is negligence per se 
upon the part of the employer violating the statute. Ibid. 

26. Same-Proaimate Cause.-When the facts a re  not capable of more 
than one inference, the question of proximate cause is one of l am;  
therefore, when the injury which was occasioned to a child under 12 
years of age, employed in violation of a statute, is negligence per se 
on the part of the defendant, and there is no evidence from which it 
can be inferred that- the child was negligent, the question of proxi- 
mate cause should not be submitted to the jury. Ibid. 

27. Hame-safe Appliances-Prudeltce-fl&perience.-It was not error in 
the trial judge to  instruct the jury that  i t  was the duty of the defend- 
ant  to furnish the plaintiff, a child whose employment was prohibited 
by statute, with safe machinery, and instruct him in its use when 
dangerous, and that  the plaintiff was only required to exercise such 
care and prudence as  one of his years and experience may be ex- 
pected to possess. Ibid. 
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EVIDENCE-Coqztinzhed. 

28. flame-Cogzjributor&/ Begligeqzce-Presumption.-Under the nae prohib- 
ited by statute, the presumption is that  the child injured while work- 
ing in a factory or manufacturing establishment is incapable of 
contributory negligence, subject t o  be overcome by evidence in  rebut- 
ta l  under proper instructions from the court. Ibid. 

39. Bame--4ge-Lc~ngunge of Charge.-When sustained by the  evidence, it  
is not reversible error in tne trial judge to speak of the plaintiff as  
"a boy only 12 or 13 years of age." Did .  

30. Empert Witness-F~cts-Opinion.-~4n expert witness may testify to 
pertinent facts a t  issue in the case, coming under his own observa- 
tion, as  well as  to such expert opinion thereon as  is proper and 
within his peculiar knowledge and training. Home ti. Power Co., 375. 

31. Fame-Finding of Court Below-The finding of the court beiow, upcn 
proper evidence, that a witness is  an expert, is conclusive. Ib;d. 

32. Segligence-Sonsuit.-There is no error in  the court below refusing to 
dismiss the action as  on motion to nonsuit under the statute, i t  an- 
pearing that there was competent evidence of a clear breach of duty 
on the.part of the defendant company in the conditions under which 
the plaintiff, employee, was required to do his work; in placing a 
primary wire, charged with a high and dangerous voltage of elec- 
tricity, under dead wires holding and controlling an electric lamp 
by which, while in the discharge of his duties, the plaintiff was 
injured, being necessarily in such position that in raising and lower- 
ing the lamp the wires would come in contact, making i t  probable 
that the insulation would wear or burn away a t  a point where, in 
case the insulation should be worn or burned off, the wires would 
become charged and plaintiff, in  doing his work in the ordinary and 
usual way, would likely come in contact with an iron awning and 
ground the current, making serious or fatal injuries almost certain; 
i t  further appearing that it  was in this manner the injury was 
caused. Ibid. 

33. Declnrc~tions of Deceased-Harmless E7'ror.-Error in the admission of 
evidence is cured by the trial judge withdrawing such evidence from 
the jury and instructing them not to  consider it. Medlin u. Simpson, 
397. 

34. E~ecutors-Declaratio?~~ of UeceaselGTrn~tsactions aqzd Communicn- 
tiom.--Revisal, 8ec. 1681.-Revisal, see. 1631, concerning transactions 
and communications with dead persons, does not prohibit testimony 
of the executor in favor of the deceased legatee of his testator. 
Witness may testify to declarations made by the deceased legatee in 
her own favor in the presence of the devisor. Ibid. 

36. Same.-An executor is not prohibited by the statute, Revisal, see. 1631, 
from testifying that perishable property was sold as  that of a legatee 
and imprsperly credited to the estate of his testator by him in his 
annual account. Ibid. 

36. Judge's Cht~~.ge-I~huse-Omission-8peciaZ Instruction.-The omission 
of the judge below to charge the jury upon any given phase of the 
evidence is not error unless especially requested by proper prayers 
for special instruction. Selson v. Tobacco Co., 418. 
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37. Damzages - Negligewe - Ingress and Egress-Safe Place-Employer's 
Liability.-In an action for damages against a n  employer for negli- 
gence on account of a n  injury sustained by the plaintiff, an employee, 
in  a passageway, provided for the ingress and egress of employees to 
and frbm their work, while blocked with hogsheads of tobacco, i t  is 
necessary to show that the employer had knowledge of such condition, 
or by the exercise of reasonable diligence should have acquired it. 
Ibid. 

38. Same-Judge's Charge.--In an action against a n  employer for failure 
to provide for his employees a safe way of ingress and egress to and 
from their work, i t  is not error for the judge to charge the jury: 
"An employer owes the employee a legal duty in  the exercise of 
reasonable care to  provide for him not only a reasonably safe place 
in which to work, but he also owes the employee a duty to provide 
a way of access and departure from that  work that  is reasonably 
safe. That is the test." Ibid. 

39, Mc~licious Prosecution-Indictment-AcquittaGProbable Cause-PMu 
Bacie Case.--d priwba facie case of want of probable cause is not 
made out by evidence of a n  acquittal by a court of competent juris- 
diction of the defendant, the plaintiff in a n  action for malicious prose- 
cution. Morgan v. Stewart, 424. 

40. Nonsuit.-It is error in  the court below to refuse to dismiss a n  action 
a s  on judgment of nonsuit, for that there was no evidence to  sustain 
a finding for the plaintiff on the issue of the want of probable cause 
upon testimony, without substantial divergence, showing: That in 
pursuance of a resolution of the county board of health, the defend- 
ant,  the county superintendent, having heard there were several cases 
of smallpox near the plaintiff's school, one within half a mile and in 
sight, called a t  the schoolhouse, explained to the plaintiff the law a s  
he understood it, and was refused by the plaintiff the request that  
he be allowed to vaccinate the plaintiff and his scholars; that for 
some months prior to this request smallpox had been prevalent in this 
county, there having been many cases the previous year and many 
developed in the then current year;  that upon being refused, the de- 
fendant referred the matter to the Secretary of the State Medical 
Board, was advised that the plaintiff should be proceeded against, 
and was shown a letter from the Attorney-General advising that 

' regulations similar to those under which he was acting could be law- 
fully enforced: that  thereupon the plaintiff was indicted and ac- 
quitted. Ibid. 

41. Referee-Exceptions.-Unless excepted to, the findings of a referee are  
conclusive, and upon exceptions sustained by the court below they 
a r e  still conclusive u n l e s ~  i t  appears that there is no evidence to sus- 
tain them, or that  they are' based upon improper evidence. Harris V. 

gmith, 439. 

42. game-Witness-Credibility --Sup? eme Court.-The credibility of a wit- 
ness is for the referee to determine, subject to the final review of the 
judge below, and not by the Supreme Court. Ihid. 

43. AlZeyway-Public Highways.-When there is evidence tending lo show 
that an alleyway has become a publid way, the rights of the parties 
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with reference to it  must be determined by the rules applicable to  
highways. Tise u. Whitaker-Harvey Co.,'507. 

44. Pef-missive Use - Dedication - Prior Registered Deed.-Evidence that  
defendant's grantor gave plaintiff, by a paper-writing, the privilege 
of using an alley cannot be made the basis of a subs tan t i~e  right for 
or against either party on a n  issue as  to a public highway, and would 
seem to be restricted to a n  item of evidence on the question of adverse 
or. permissive user. Such writing is not evidence of a dedication 
when not purporting to be, and plaintiff cannot claim the use a s  a 
private way when defendant's deed thereto has been registered prior 
to the registration of his grant. Ibid. 

45. Deed-Certificate-JInrried Women-"Color."-A deed made by hus- 
band and wife is  not "color" of title when the certificate is  insufficient 
in not'showing that the husband acknowledged its execution or that  
the privy examination of the wife had been taken, i t  not appearing 
that i t  was offered a s  evidence of a common-law deed for purposes 
of "color." Cook u. Pittman, 530. 

46. Prior Grant-Action Dismissed-Title.-When it  is shown by uncon- 
tradicted evidence that the lands claimed by the claimant had, prior 
thereto, been granted to the grantor of the protestant, under Revisal, 
sec. 1709, i t  is not error in the court below to refuse to dismiss the 
action on motion, under the Hinsdale Act, or to charge the jury to 
answer in favor of the protestant if they believed the evidence, the 
right of entry being on "vacant and unappropriated lands"; and i t  is 
not required that the protestant make out a perfect chain of title, 
with no link unbroken, a s  in  an action of ejectment. Lumber Co. v. 
Coffeg, 560. 

47. Guardian and Ward-Sale of LancdDuty  of Clerlc-Procedure.-Under 
Revisal, see. 1798, the clerk should require satisfactory proof of the 
necessity to sell land of the ward, in addition to  the verified petition 
thereto of the guardian. I n  re  Propst, 563. 

48, Street Railmays-Negligence.-In an action for damages arising from 
the alleged negligence of the defendant in  the derailment of i ts  
street car, causing injury to the plaintiff, evidence that  other cars 
had run off a t  the same place is  incompetent when i t  is not shown 
that the condition a t  or near the time it  was alleged other cars ran 
off was the same a s  a t  the time the plaintiff was injured, and that  
the accident was "the most usual" result of the existing conditions. 
Ouercash u. R. R., 572. 

49. Contemporuneoue S2cmey.-In the trial of a n  action involving a dis- 
puted boundary, i t  is competent to show by a survey or that,  for the 
purpose of fixing the land conveyed, and a t  the time of making the 
deed, an actual survey was had in the presence of the purchaser, the 
corners marked and the lines run. The party claiming under such 
deed shall hold according to such survey, notwithstanding a mistaken 
description in the cleed. (Affirming Cherry v. Slade, 7 N. 0., 82;  
Elliott u. Jeflersorr, 133 N. C., 207.) Fincannon, u. Sudderth, 587. 

50. Bame-Written Contracts.-If the statute of frauds requires that the 
contract sued on be in writing, it must be established in evidence by 
the contract itself. Ginders u. Hill, 614. 
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51. Barne-Admissions.-As to whether an admission in writing of a con- 
tract sued on required by the statute to be in  writing, containing all 
the requisites of the statute for a valid contract or memorandum 
thereof, would be competent evidence, discussed : Quccre. Ibid. 

I 52. Referee's Report-Confirmation.-men there is  competent evidence to  
sustain the finding of fact by the referee, and his report is confirmecl 
by the judge below, it  will not be disturbed. l1hornton IJ. McNeel~, 
622. 

63. Insurance - Contract - Demurrer - Waiver.-In an action to recover 
premiums paid upon a n  accepted written policy of life insurance 
induced by the fraudulent oral representations of defendant's agent, 
the plaintiffs, nearly illiterate, do not waive their rights by such 
acceptance, or by payment of premiums, having read the policy with- 
out understanding it, and subsequent to  its acceptance having been 
assured by the agent that  the policy was such as  he had repre- 
sented i t  to be. Bikes v. Insurance Co., 626. 

54. Negligence-ATonsuit.-If there is  sufficient evidence to support the find- 
ing of the jury, a motion a s  of nonsuit upon the evidence should be 
refused; when there was evidence that  the plaintiff was a t  work 
under the direction of the defendant upon i ts  track, and was injured 
by being run into by defendant's approaching t rain;  that  there was 
no proper warning given or lookout kept by those in charge of the 
t rain;  that the position of the plaintiff was such as  to  render him 
insensible to danger, there being considerable noise from other causes 
to prevent his hearing the train, the question of fact is sufficiently 
raised to go to the jury. Brown v. R. R., 634. 

55. Judicial Notice.-The courts will take judicial notice of prominent 
towns in this State, especially county-seats, their accessibility by 
railroads connecting them with trunk lines of the country; also of 
the distance of prominent business centers of other. States, their 
accessibility by railway, and the time between them by the usual 
routes and methods, to the extent that the facts are  sufficiently noto- 
rious to make their assumption safe and proper. Furniture Co. u. 
Empress Co., 639. 

56. Same.-When i t  appears that goods shipped by express from the city 
of Erie, Pa., to the town of Lenoir, N. C., have been on the road for  
a period of fourteen days, the courts will take judicial notice of the 
time required for shipment between the two points so fa r  as  to hold 
that  there has been a prtrna facie wrongful o r  negligent breach of 
the contract of carriage. Ibid. 

57. Ad~ninistratorn - Debt-Private Rale - Price-Burden of Proof.-Re- 
visal, sec. 66, providing the hours, etc., of sale by administrators, etc., 
does not apply to private sales; and section 67 of The Code, permit- 
ting executors, administrators, etc., to apply to the clerk for an order 
to sell insolvent's evidences of indebtedness and prescribing the man- 
ner of sale, is directory, and i t  is well to follow i t ;  in  the absence of 
fraud or collusion, i t  is error in the court below to sustain a demurrer 
to the evidence upon the ground that  the administrator sold certain 
notes of his intestate a t  private sale, without order of court. The 
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burden of proof is upon the administrator to show that he obtained 
a fair  and full price. Odell v. House, 647. 

58, State's Lands-Entry-Boundaries.-The entry upon the State's unim- 
proved and vacant lands must import to describe the land ao that an- 
other person may identify i t  thereby. Under Revisal, see. 1707, an en- 
t ry describing the lands a s  "640 acres on the waters of the Toxaway 
River, Transylvania County," followed by a grant to "a tract of 
land lying on both sides of Toxaway River, beginning a t  a hickory 
on the east side of the river, the northwest corner of Harriet Fisher's 
homestead tract, . . . containing 430 acres," etc., is void for un- 
certainty of description and affords no notice to a subsequent enterer ; 
and the description cannot be aided by testimony that the State had 
no other land which it  could grant in that  immediate locality adjoin- 
ing Harriet Fisher's homestead tract and did not own there more 
than 430 acres. Fisher u. Owen, 649. 

59. Same-Notice-Trustee,-When an entry upon the State's unimproved 
and- vacant land is void for vagueness of description as  against a 
subsequent enterer, and not made more definite by survey in the 
required time, I t  can afford no actual or implied notice to the subse- 
quent enterer ; and he, having perfected his entry, cannot be declared 
to hold a s  trustee for the prior enterer. Ibid. 

60. Transactions toith. Deceased Persons.-It is competent for plaintiff's 
witness to testify what the deceased maker_ of the note sued on testi- 
fied on a former trial as  to its payment. Such is not within the 
meaning of the statute, Revisal, see. 1631, concerning certain transac- 
tions with a deceased person. Worth v. Wrenn, 657. 

61. Policy Delivered.-When a policy of insurance which complies with the 
application has been unconditionally delivered, in the absence of 
fraud i t  is conclusive evidence that the contract exists between the 
parties. Waters v. A~znuity Co., 667. 

62. Bame-Acceptr~nce.-dcceptance by the insurance company of the ap- 
plicant need not necessarily be evidenced by physical possession by 
the insured of the policy, as  delivery is largely a question of intent, 
frequently indicated by mailing a letter in  due course containing an 
unconditional acceptance, or by sending the policy to a n  agent with 
instructions for unconditional delivery, where there is  no contraven- 
ing stipulation in the contract itself. Ibid. 

63. Prima Facie Case-Declarations-Questiofis for Jury.-The physical 
delivery by the company of the policy of insurance to the applicant 
thereof makes out a prima facie case that  there is a completed con- 
tract of insurance as  contained in the policy; but the effect of such 
physical delivery can be qualified and, explained, and, on issue prop- 
erly joined, pestinent declarations of plaintiff's intestate made a t  the 
time, or afterwards, when against the interest of declarant, may be 
relevant a s  testimony on the question. Ibid. 

64. Registered Deeds.-Deeds, if registered, can be put in as  evidence, 
when otherwise competent, even when registered during trial. John- 
80% v. Lumber Go., 717. 
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65. Referee-Elindings of Fact-Appeal.--The findings of fact by the ref- 
eree, when there is evidence tending to support them, affirmed by 
the judge on the hearing, are  conclusive on appeal and must be made 
the basis of the judgment. Prey u. Lumber Go., 759. 

66. Damages - Cou9zterclaim-Co?ztracts-Fraud.- Representations which 
were mere matters of opinion as to the quantity of timber covered by 
a contract to sell, given and received as  such when the parties were a t  
arm's length, each having equal opportunity of informing himself, 
cannot be set up  as  a ground of counterclaim for damages in an 
action upon notes given by defendant for the purchase price, as  con- 
stituting legal fraud. Ibid. 

67. Slaues -Marriage - Validitu - Act of March, 1866.-When it is not 
shown that  the marriage of two slaves has come within the provision 
of the act of March, 1866, declarations of the woman claiming the 
man a s  her husband, and "general reputation" thereof, are  incompe- 
tent as  evidence of a lawful marriage, to legalize the issue born of 
them. Nelson v. Hunter, 763. 

68. Dower-Euidence-Lost Papers-Verdict.-When the sole controversy 
is a s  to whether a certain lot was assigned to plaintiff as  dower, 
some of the papers in the dower proceedings having been lost, and 
under competent evidence and instruction the jury has found their 
contents to  be as  contended by the plaintiff, the defendant is not 
entitled to  a new trial. Fain u. Gaddk, 765. 

EXCEPTIONS. See Appeal and Error, 1, 11 ; Evidence, 41 ; Witnesses, 1 ; 
Trials, 8. 

Record-Brief.-Exceptions noted of record and generally referred to in 
the brief a s  being relied on, without specifying the contention of , 

error, will not be considered. Snipes u. R. R., 18. 

EXCUSABLE NEGLECT. See Appeal and Error, 4, 15, 18;  Attorney and 
Client, 2 ; Judgments, 13 ; Witnesses, 1 ; Contracts, 51. 

EXECUTORS AND ADMINISTRATORS. 
1. Debt of Intestate-Assignment to Ad~?zinistrator.-An administrator of 

the maker of a note carrying mortgage security may buy the debt 
and security with his personal funds and have them assigned to him- 
self. Morton v. Lumber Co., 31. 

2. 8ubrogation.-An administrator who has purchased with his own funds 
a note and mortgage made by his intestate may avail himself of the 
security, and collect from the estate t h e  amount he has paid therefor, 
with interest, being subrogated to the rights of the creditor. Ibid. 

3. Deed of Administrator-Fraud on Heirs-Equitg Will Set Aside-PUT- 
chaser with Notice.-Equity will set aside a conveyance of lands 
made under the power of sale in a mortgage, procured through collu- 
sion with a n  administrator in fraud of the rights of the heirs a t  law 
of his intestate, in the absence of intervening rights of creditors or 
purchasers. Ibid. 
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4. S a k  Tinder Mortgage Contrr~ct-1)eszgnatcd by the Will.-When a 
p o m ~ r  of salc in a mortgage is  givon to the mortgagee, "his executors," 
ctc., upon default, and the mortgagee dies, leaving a will under which 
his executors qualify, tlle power of salc vests in the exccutors by 
virtue of thcl statute and the contract in the mortgage. Scott v. Lam- 
bcr Co., 44. 

5. Foreign h7zec.utors--Attr-inpted ('on?ifynylce-dssignm(>qtt of Debt.-A 
deed to real property made by foreign exccutors by virtue of authority 
in the will is void in North Carolina unless the exivmtors qualify 
here, and operates only a s  an assignmfmt of the debt and security, 
aud not a s  a conveyance of the land. /?)id. 

6. Foreign Ezccutors-DeecdSubscquent Qualification.-A deed made by 
f o r c i g ~  executors to purchasers a t  a salc under the power of sale 
in a mortgage is a n  execution of the, contract in thc mortgage, and 
the subseqncnt probate of tlle will in the county wherein thc l m d s  
lie relates back to the time of and validates such deed, when there 
a rc  no intervrning rights of third persons. Ibid. 

7. Power to SeZGOption of Purchase.--A powcr under a will to executors 
to sell land is valid, but does not include the powcr to  give a n  option 
to purchase. Trogdcn v. Williams, 192. 

8. Delivery of Deed-Condition Precedent-Y'cr~dn' of Pr&-A provision 
in an option that those to whom i t  was given should make partial 
payment for thc land and secure thc balance of the purchase price 
by mortgage thereon within the time specified is binding only upon 
a n  unconditional accrptancae of and a compliance with the terms, and 
the delivery of the deed is not a condition preccdcnt to the tcnder of 
tlle price in the absence of a definite agreement to  that  effect. Ibid. 

9. Two Ezcczctor.s-tJoint Pomw-s-W@ivcr.--One of two executors mag 
not waive the condition of time of an option given for the purchase of 
lands of his testator and fix no time limit for payment, in  the absence 
of cx1)rcss power; and where there are  two executors clothed with 
the powc'r to sell land, snch power must be exercised by them jointly; 
:111d a waiver by onc, otherwise having the power, does not bind the 
other. This also applies to sale of lands by executors under section 
82, Revisal. 1 bid. 

10. Inturncning Raghts-Waiver-Time the Essence.-Where one of h o  
executors who have given a n  option for thc sale of lands of their 
testator waives the conditions thereof, and the other, after notice of 
clcc%ion by those having the right to take the lands embraced in the 
option, writes that he is willing to makc the deed, but could not com- 
ply with further demand not therein containetl, and afterwards said 
he would make the deed with his coextrutor, the letter is not a 
waiver: and such waiver would be inoperative to revive the extinct 
option and affect intervening rights, time being of the essence of the 
contract. Ibid. 

11. ~{ccordcd Options-Nolic,e--Clmd Tipon TitZe-Liability.TA recorded 
option on lands given by executors having the Dower under the will 
is notice of its terms only, and the time within which i t  should be 
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exercised; and a n  unregistered waiver of the time limit by the execu- 
tors in consenting to execute the deed thereafter is inoperative 
zgainst a purci~aser for value under a sufficient and subseiluciitly 
registered conveyance, made by thosc who had the right of election 
to take the lands embraced in tile option, and a w u r t  of cquity will 
not place a cloud upon the title by making a decree requiring the 
executors to convey such title a s  they may have; and the executors 
a re  not liable in damages upon refusing to make such conveyance. 
Ibid. 

12. Adnrinistmtor-Sale of Seczhritics-Value-Evidence.-When a n  admin- 
istrator has sold certain securities of his intestate, thc value of such 
a s  evidenced by the sale is not conclusive, and evidence of markct 
quotations a t  diEerent times and testimony of witnesses thereof a re  
competent to go to the jury upon the question of their real value; 
and i t  is  not error in the judge below to admit as  cvidence of market 
quotations thosc appearing in a daily newspaper published in the 
State of the corporate securities wherein they had a markct value. 
Moseley v. Johnson, 255. 

13. Sureties-Liccbility-8oIcer~cy of P~-incipaZ.-The liability of a surety 
upon a n  administrator's bond for his individual debt to  his intestate, 
incurred prior to  his death, depends upon the solvcncy of the admin- 
istrator a t  the time of his qualification. In the event of solvency, 
the administrator is charged with his personal obligations as  a cash 
asset, and the sureties can only be rclicvetl by establishing the con- 
tinuing insolvency of the administrator during the full period of his 
administration. For the administrator to avoid official liability, the 
burden of proof is on him to show his insolvency and total inability 
to  pay. Ibid. 

14. 8amc-8tat~ment of Fi~rencial Condition-Evide9zce.-A written state- 
ment of his financial condition, made by the administrator to the 
sureties prior to  the evecution of the bond, showing solvency, is 
proper to go to the jury with docketed judgments in  the administra- 
tor's favor and other cvidence of the extent and value of his estate. 
Ibid. 

15. Administrator's Account-Item Not Chargenh1eCorrsction.-When i t  
appears that  the administrator, under the verdict of the jury, has 
been properly charged with all  disputed items except one, and there 
was no definite evidence to  sustain this item, it  will he deducted from 
the sum total, and the judgment below affirmed. Ibid. 

16. Declarations of Decens~cdTrc~nsnrtions and Go~nrreunicatio?zs-Eevisal, 
8ec. 1631.-Revisal, see. 1631, concerning transactions and communi- 
cations with dead prt.rsons, does not prohibit testimony of the evecu- 
tor in  favor of the deceased legatee of his testator; witness may 
testify to declarations made by the deceased legatee in her own 
favor in the presence of the devisor. Medlin u. Simpson, 398. 

17. Hame.-An executor is not prohibited by the statute, Revisal, see. 1&31, 
from testifying that pcrishable property was sold a s  that  of the 
legatee and improperly credited to the estate of his testator by him 
in his annual account. Ibid. 
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18. Annual Accoun-Error-Pinal Account-Correction.-In a petition by 
executors for final settlcmeut of testator's cstate, it is  competent for 
them to correct tlicir alrrru:~l account to show that  items appearing 
of credit tllcrein were erroneous. Ihid. 

19. Admir~islration-Productiw of Will-Acts-Validity-Statute.-When, 
after letters of administration have bwn granted, a will is  produced 
and admitted to probate, the clerk should revoke such letters and 
notify the administrator thereof. Until such notice is served, his 
acts, done in good faith, a re  valid. Revisal, scc. 37. Shober v. 
Wkeelcr, 403. 

20. Same - Courts --Jurisdiction - Btatute - Lund-Priorities.-Laws of 
1876-77, ch. 241, and Revisal, scc. 129, give the Superior Court, in civil 
actions, concurmnt jurisdiction with the probate court in the settlc- 
ment of estates and their subjection to the payment of debts. Upon 
the death of a pa'ty to a suit agairist whom judgment has been ren- 
dered, her administrator or executor having becn made a party with- 
out objection, all pnrties in  interest being before the court, and a 
motion is granted to suhject her land to the payment of the judg- 
mtmt, tlie action will not be dismisscd for want of jurisdiction of 
the Superior Court. Ibid. 

21. Administrat07 s--Evidr'ncc of Llebt-Priaatc Aalc-PriccBurden of 
Proof.-Ikvisal, see. 66, providing thc hours, etc., of sale by adminis- 
trators, etc., docs not apply to privatc sales; and-section 67 of Thc 
Code, permitting executors, administrators, ctc., to  apply to the clcrk 
for a n  order to sell insolvent's evidences of indebtedness and pre- 
scribing the mirnrier of sale, is directory, and i t  is well to follow i t ;  
in the absence of fraud or collusiori, i t  is error in  tlie court below t o  
snstein a demurrer to  the evidence upon the ground that the atlmin- 
istrator sold certain notcs of his intestate a t  private sale, without 
order of court. The burden of proof is upon the administrator to 
show that he obtained a fair  and full price. Odell u. House, 647. 

EXECTJTORY 1)ITIVISE. Sce Wills, 8 ;  Estatcs, 4 ;  Uses and Trusts, 4. 

EXHIBITS. See Contracts, 26;  Damages, 8. 

EXPERT TESTIMONY. Sre Evidence, 16, SO. 

EXTENSION OF PAYMENT. Sce Negotiable Instrumcnts, 2 ;  Principal and 
Surety, 3. 

FL4Cl'S ESTABLISHED. Sce Questions for Court, 5. 

FALSE REPRESENTATIONS. See Fraud or Mistake, 7 ;  Attorney and 
Client, 1. 

FEDERAL COURT. See Removal of Causes, 7, 10. 
B'ELLOW-SERVANT ACT. See Railroads, 25. 

FINDINGS O F  FACT. See Evidence, 20, 6 5 ;  Appeal and Error, 20, 25. 

FORECLOSURE. See needs and Conveyances, 40. 

FOREIGN COUNSEL. See Appeal and Error, 19 ; Judgments, 14. 
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FOREIGN EXECCTORS. See Executors, 5, 6. 

FORFEITURE. See Deeds and Conveyances, 19;  Contracts, 53, 65. 

FRAUD. See Fraud or Mistake; Contracts, 56. 

FRAUD IN LAW. See Fraud or Mistake, 9. 

FRAUD OR MISTAKE. 
1. Deed of Administrator- Frazcd on Heirs-Bquitz~ Will Bet Aside- 

Purchaser with Notice.-Equity will set aside a conveyance of lands 
made under the power of sale in a mortgage, procured through xollu- 
sion with a n  administrator in fraud of the rights of the heirs a t  law 
of his intestate, in  the absence of intervening rights of creditors or 
purchasers. Morton v. Lumber Co., 31. 

2. Insurance Policy-Correction.-To enable the holder of such policy to 
recover in accordance with a previous oral contract differing from 
the written policy taken and held by the insured, the written policy 
must be corrected, either for fraud or mistake. Floars v. Insurance 
Co., 232. 

3. Same-Authority of Agent.-To correct the written policy on the 
ground of mistake, i t  must be alleged and shown that  the mistake 
is mutual-on the part of the company and the insured-and when 
the agent is one of limited and restricted power, i t  must be further 
shown that  the policy a s  claimed is one within the power possessed 
by the agent, either expressed or implied. Zbid. 

4. Contract-Bample-Implied Wurmnty-Bulk-Vitiation.-In sales by 
sample there is a n  implied warranty that the bulk shall be of equal 
quality to the sample, or a t  least merchantable; therefore, in an 
action to rescind a contract for fraud. evidence is sufficient to sustain 
a n  affirmative finding of the jury which tends to show that  the plain- 
tiff was the manufacturer of the jewelry, the subject of the contract; 
that i t  had been sold by sample; apparently all right and up to 
sample when received, and its appearance calculated to deceire; that  
in reality i t  was cheap and worthless as  jewelry, and the plaintiff was 
reasonably notified, without avail. Main v. Field, 307. 

5. Removal of Cause-Foreign Defendant-Diversity of Citixenship-On- 
cers-Tort-Resident Defendants-Single Action.-While upon a peti- 
tion to remove a cause to the Federal court on the ground of diver- 
sity of citizenship, by virtue of the statute resident officers and 
directors of a foreign corporation, as  such, may not be made code- 
fendants for the purpose of preventing the operation of the statute, yet 
when the complaint alleges that  they are  joint tort feasors, and the 
plaintiff therein'elects to unite them in a single action, the contro- 
versy is  not separable a t  the election of the defendants; when a 
cause of action sounding in tort is alleged against the corporation, 
With the further allegation that the resident defendants "are actively 
engaged and personally aiding, assisting and coBperating with their 
codefendants in carrying on the business in violation of the plaintiff's 
right," a cause of action is alleged against the resident defendants, 
and the prayer of the petition for removal should not be granted. 
Tobacco Go. v. Tobacco Go., 352. 
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6. same-Natters of Rccord a t  Time-Allegations of Petition.-When a 
cause is sought to be removed to the Federal court by reason of 
diversity of citizenship under the statute, an allegation of the petition 
that defendants believe the joinder of resident defendants was for 
the purpose of defeating Federal jurisdiction, and not in good faith, 
will not, in the absence of any finding of the fact, be considered. Ibid. 

7. Attorney and Client-C'ompromise--Ii'aEse Representations.-There is 
no error in the court below sustaining defendant's motion to dismiss 
upon the ground that  the complaint does not state facts sufficient to 
constitute a cause of action, in a suit to recover damages, when i t  
appears in the complaint that a compromise has been entered be- 
tween the same parties on account of the same injury by the plain- 
tiff's attorney of record, with her approval, in the absence of allega- 
tions of fraud sufficient to impeach the judgment. Allegations that 
the attorney compromised the case with the consent of the plaintiff, 
obtained by importunity and false representations, without averment 
of collusion or fraudulent combination with the defendant, are  insuffi- 
cient. Painter u. R. R., 436. 

8. Corporatiorb - Sale of Entire Assets - Rights of Qreditom-All the 
directors and stockholders of a corporation may not sell practically 
the entire assets of the corporation for their own benefit and advan- 
tage, upon a consideration moving to themselves alone, to the preju- 
dice of the rights of its creditors. XcIver u. Hardware Go., 478. 

9. Name-Fraud in Law-Equity Follows Assets-Recover?/.-It is the 
duty of the directors to preserve the assets of the corporation and 
administer them for the benefit of the creditors; therefore, when one 
corporation attempts to buy practically the entire assets of another 
from all of the directors and stockholders, paying therefor the stock 
of the purchasing corporation a t  par, but worth less than par, and 
subsequently becoming worthless, and reserving for the payment of 
debts of the selling corporation a certain amount of said stock, the 
transaction is fraudulent in law a s  to  the creditors, and void; and 
equity will follow the assets into the hands of other than bona Pde 
creditors or purchasers for value and compel them to be applied to  
the satisfaction of the debts, or, if not available, their value may be 
recovered. Ibid. 

10. Same-Bona Fide Purchaser for  Value.-A corporation purchasing al- 
most the entire assets of another corporation, paying the individual 
directors and stockholders therefor, and not ascertaining and provid- 
ing for the debts of the other corporation, is not a n  innocent pur- 
chaser for value, without notice. Ibid. 

11. Bame - Liability-Charter Provisions-0flicers-Torts-Statute.-The 
charter provisions, that  "no stockholder of the corporation shall be 
individually liable for any debt, liability, contract, tort, omission, or 
engagement of the_corporation or any other stockholder therein," does 
not interfere with the just and equitable principle, also embodied in 
Revisal, see. 1192, holding the stockholders who are directors liable 
for a joint tort or misfeasance committed by them to the prejudice of 
creditors. Ibid. 

12. Insurance-Contract-FrauIdWaiver.-In an action upon a policy of 
life insurance alleged to have been induced by the false representa- 
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FRAUD OR MISTAKE-Corbtinucd. 

tions of the defendant's agent, the plaintiff by his conduct may waive 
the right to rely upon such representations. The plaintiff appearing 
to be a n  intelligent person, i t  was error in  the court below to refuse to 
charge the jury upon defendant's request: "The plaintiff admits that  
a t  the time he rcceivcd the policy he could have read i t ;  that  nothing 
was done by any agent of the compmy to keep him from reading i t ;  
that  be put the policy away, and several years thereafter he heard 
a general rumor that the company would not live up to the statements 
made by the agents; that he then read the policy, or such portions 
thereof a s  he saw proper; and the court instructs the jury that, this 
being the evidence of the plaintiff himself, you will, on the whole cvi- 
dcnce," find for the defendant. Cathcart u. lnsurccnce Co., 623. 

GRANTORS, DUTY OF. See Deeds, 12. 

GRANTS. See Vacant Lands, 1, 6 ;  Evidence, 46. 

GUARDIAN AND WARD. Sce Evidence, 47. 

1. Appointment of GuardianiFniZure to Notify Relati?le Haoir~g Custody. 
Failure to notify rclative in custody of the child of proceedings to 
appoint guardian is an irregularity, undcr Revisal, see. 1772, which 
docs not rcnder the appointment of the guardian void, though not 

, conclusive upon such relative. I n  r e  Parker, 170. 

2. Same-Habeas Corpus-Custody of Child.-Elxcept a s  between parents 
under Revisal, see. 1853, the right of the custody of a child cannot be 
deterrnincd under the writ of haheas mrpus, thc object of that writ 
being to remove a n  illegal restraint. Ibid. 

3. Same-Finding of Lower Court-Infant Elevcn Years OZd-No Rr- 
straint.-When it appears from the findings of the court below that  
the infant, 11 years old, is in the custody of his aun t ;  that the aunt  
and her husband a re  of good charactcr and properly supporting the 
child with regard to his mcntal, moral, and spiritual welfare; that  
the uncle, petitioning in the habeas corpus proceedings, has con- 
tributed n o t h i n ~  to 6br support of thc child, and has been appointcd 
guardian without thc regularity of notice required by the statute, Re- 
visal, scc. 1772; that in thc judgment of the Court the best interests 
of the child are  suhservcd by his remaining in the custody of the 
aunt,  the judgment of the court below will not be disturbed, no illegal 
restraint having been shown upon the findings. Ibid. 

4. BamecEcmedy of Relati?)e in  Possession.-When thc uncle of a n  infant 
11 years old has been appointed guardian without notice undcr Re- 
visal, sec. 1772, to  the aunt and her husband having the custody, the 
guardian can assert the right to  custody by civil action for the cus- 
tody of the child, or the aunt may take appropriate stcps to set aside 
thc appointment of the guardian. Ibid. 

5. Courts - Jurisdictim - Ii'inal Judgment - Land-Order of Sale.-The 
court has jurisdiction until the final disposition of the cause to make 
or set aside orders, and to do all  things coming within the scope of 
the pleadings necessary to  protect the interests of the parties. It is 
proper for the court, before intervening rights have accrued, upon 
affidavit of one who has been adjudged a n  idiot in  proceedings before 
the clerk, and guardian appointed, to grant a temporary restraining 
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GUARDIAN L4ND WARD-Conti~zued. 

order, with ~iotice to show cause, and a t  the hearing thereof to con- 
tinue the order to the final hearing, when it appears that the guard- 
ian has sold the intcrcst in lands of his ward and made title thereto, 
without having received the purchase price, contrary to the provisions 
of the order of sale. I n  re  Propst, 562. 

6. Sale of Larzd--Evidrnce-Dutg of Clerk-1'roccdure.-U~lder Revisal, 
sec2. 1798, the clerk should require satisfactory proof of the necessity 
to sell land of the ward, in  addition to  the verified. petition thereto 
of the guardian. Ihid. 

I-IAEEAS CORPUS. 

1. P a w n t  and Child-Custody of Child.-Where a child less than one 
year old had been plaecd by its father in the custody of its grand- 
parents, with whom i t  had lived about eight years, and who now 
claims the right of custody, and the court found a s  facts that the 
father had not abandoned the child; that  there was no objection to 
the father a s  a proper custodian, an& that  the interests of the child 
will not be prejudiced by giving him the custody of i t :  Held, that 
this Court, on appeal, will not disturb an order made by the court 
below, in the exercise of its sound discretion, that  the child be 
restored by the grahdparents to the h t h e r ,  i t  bcing proper undcr 
the facts and circumstances of the case and under Revisal, sees. 180 
and 181. Nctmsome v. Bunch, 15. 

2. Appointment of Guardifl?z-~ail?we to Notify Relative.-li'ailure to no- 
tify relative in  custody of the child of proceedings to appoint guard- 
ian, is ail irrcgnlarity, under Revisal, see. 1772, which does not render 
the appointment of the guardian wid ,  though not cowlusive upon 
such relative. I n  re  Parker, 170. 

3. Xame-Custody of Child.-Except a s  between parents, undcr Revisal. 
sec. 1853, the right of the custody of a child cannot bc determined 
undcr the writ of h n h w s  corpus, the object of that  writ being to 
remove a n  illegal restraint. Ibid. 

4. Bame-Finding8 of Lowel- Court-Infant Eleven Years Old-No Re- 
straint.-When it appears from the findings of the court below that  
the infant, 11 years old, is in  the custody of his a u n t ;  that  the aunt 
and her husband a re  of good character and properly supporting the 
child with regard to his mental, moral, and spiritual welfare; that 
the uncle, petitioning in the h a h ~ a s  corpus proceedings, has con- 
tributed nothing to the support of the child. and has been appointed 
guardian without the regularity of notice required by the statute, 
Revisal, scc. 177%; that in the judgment of the Court the best inter- 
ests of the child a re  suhservcd by his remaining in the custody of 
the aunt, the .judgment of th r  court below will not be disturbed, no 
illeqal restraint having been shown upon his findings. Ibld. 

5. Name-Rcmc,dy of Relative i% 1'oss~ssion.-When the uncle of an infant 
11 years old has heen appointed guardian without notice, under Re- 
visal, sec. 1772, to  the aunt  and her husband having the custody, the 
guardian can assert his right to custody by civil action for the 
custody of the child, or the aunt  may take appropriate steps to  set 
aside the appointment of the guardian. Ibid. 
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HARMLESS ERROR. 

Evidence Withdrawn.-Error in the adrriission of evidence is cured by 
thc trial judge withdrawing such evidence from the jury and instruct- 
ing them riot to consider it. Medlin ,u. Ximpson, 398. 

HEIRS. 

Deed of Adrv~ir~istrctto~-Prnud on Heirs-Equity Will 8e t  Aside-Pur- 
ch(cscJr uiith Notice.-Equity will set aside a conveyance of lands 
made under the power of sale in a mortgage, procured through collu- 
sion with a n  admillistrator in fraud of the rights of the heirs a t  law 
of his intestate, in  the absence of intervcning rights of creditors or 
purchasers. Morton v. Lumber Co., 31. 

HIGHWAYS. 

1. Alleymay.-Wbcn there is cvidence tending to show that  a n  alleyway 
has become a l~ublic way, the rights of thc partics with reference to 
i t  must be determined by the rulcs applicable to  highways. Tisp v. 
Wh,itcblrer-Harvcy Co., 508. 

2. OOstt icctiorz-Special Dr6moges.-An alleyway, having become a high- 
way, being injured by a continuing obstrurtion whkh is unlawful am1 
causes special damage to im abutting owner, gives to  w s h  owner a 
peculiar interest in  tlie matter and entitles him to maintain a n  action 
in his own name for the wrong, and, in proper cases, to  equitable 
relief by injunction. Zbid. 

:J. Bnmc-E7~idcr~cc-/'c1mzssi?;c Us?-Dedicatiorz-Prior Rcgzstercd Llced. 
li:vidcnce that  defentlant's grantor gave plaintiff, by a pnpcr-writing, 
the privilege of using an alley cannot be made the basis of a substan- 
tive rigbt for or against either party on a n  issue a s  to  a public high- 
way, and would scem to be restricted to a n  item of evidence on the 
question of adverse or permissive user. Such writing is not evi- 
dence of a dedication when not purporting to  be, and plaintiff mnnot 
claim the use a s  a private way when defendant's deed thereto has 
been registered prior to  the registration of his grant. [bid. 

4. Same-Lcssor and h?8sec--F:stoppcl.--F',stop~ls must Re mutual, and 
a license in appropriate cases operates as  an estoppel while i t  exists 
and the rigbt thercunder is being eucrciscd, and the question is a t  
large after the relationship of licensor arid licensee has ceased. 
Plaintif€ having conveyed lands by deed, with covcnant of warranty, 
inc+lucling within its boundaries a n  alley, and received from his 
grantee a paper-writing granting him the privilcge of the use of the 
irlley, is not cstopped by the writing, regarded a s  a liccnse, from 
assrrtilig his right to its use a s  a public way, against a subsequent 
g rmtor  of tlie same land. Ibid. 

5. Su,rnc-Right8 of Pubhc--Of Adjoining 0u;ner.-The plaintiff is not 
rstoppcd by his deed conveying land, including within i ts  boundaries 
a n  alley used a s  a public way, from a claim to i ts  use a s  a public 
way belonging to hjm as  a citizen arid incident to his ownership of a n  
critirely distinct piece of property. Zbid. 

6. t3arne.-A deed purporting to conrey a public alley is  void a s  against 
those having a n  interest therein. Ibid.  
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7. Quitclaim Deed-Interest Conveyed.-A quitclaim deed to land includ- 
ing a public way only purports to rcletrse and quitc31aim whatever 
intcrest thc grantor possessed a t  thc time and does not affirm posses- 
sion under any titlc. The grantor is not precluded from subse- 
quently acquiring a valid title to such allcy and attcmpting to enforce 
it. Ibid. 

8. Same-Covma?ats op Title.-When the existence of a public right of 
way over land is fully known a t  the time of the purchase and acccpt- 
ance of the deed conveying the land, its continued existerice is no 
breach of covenant of quiet enjoyment, or against encumbrances. 
lbid. 

IZUSBAND AND WIFE. 

Domicile of Wife-Year's Support-Wherc 1,nirl 0s.-The yrar's provi- 
sion to the widow was unknown to the common law. The intent of 
the statute is to provide for her and her young children in prcfer- 
cnce to taxes and debts, and the fiction of the husband's personal 
property belonging to his domicile applies only in the distribution of 
assets. Under Revisal, scc. 3098, upon failure of the personal rcpre- 
sentative to  act,  and on application to a justice of the peace, the 
year's support should he laid off t o  the widow, a hona fide resident, 
from a fund in this Statr  due her husband, who died domiciled in  
another State, where letters of administration had been granted. 
Jones v. Layne, 600. 

IMPROPER REMARKS. See Instructions, 8. 

INGRESS AND DGRESS. See Damages, 7 ;  Negligence, 21. 

INJUNCTIONS. 

1. Restrniln;?zg Order-Evidence.-When the main purpose of a n  action is 
to obtain a pcrmanent injunction, if the evidence raises a serious 
question a s  to the existence of facts which make for  plaintiff's right 
and are  sufficient to  establish it ,  a preliminary restrainins order will 
bc continued to the hearing. Tise v. Whitalcer-Harvey Co., 507. 

2. Nui.sance-Uncertnifltq.-Equity will not restrain a private nuisance 
that  is merely dubious, possible, or contingent. When the plaintiff 
city seeks to  enjoin defendant from injuriously polluting a river from 
which it  draws its water supply, under Revisal, see. 3862, declarinq 
it unlawful to  corrupt or pollute a stream which is  the source of sup- 
ply to  the public of water for drinking purposes, and under section 
3052, declaring i t  unlawful for a n  industrial settlement not to  have 
a system of sewerage or to  provide and maintain a tub system for 
collecting and removing human excrement from the slope of any pub- 
lic water supply, i t  must show special damage, or that such condition 
rendered the water unfit for the usages to  which i t  may be applied. 
Decrham 1% Cotton Mills, 705. 

INSTRUCTIONS. 

1. Facts Reasonably Assumed from Evidence.-It is the duty of the trial 
judge to givc a requested praycr for spccial instructions, which is 
correct in itself, material to  the case, and based upon certain phases 
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I of facts reasonably assumed upon the evidcnce; and ;t general and 
abstract 'c3harge of the law applicable to the case is not sufkient. 

I The en-or is not cured by giving such recluested charge upon an un- 
answered issue concerning which thc instruction was not asked. 
Bake. v. R. R., 36. 

2. 1 8 ~ 2 6 ~ s  Trndered Covered by Charge Under Issues Sul~nbittrkt-It is 
not error in  the court bclow to refuse a n  issue tendered if, under the 
issucs submitted and under full and correct instruction of thp judge 
below, with proper reference to  the evidence, the issues of fact in- 
volved a r e  correctly submitted to  the jury. Clark v. Guano Co., 64. 

3. Agricultural Lien.-Intervencrs claiming a n  agricultural lien have the 
right to  have their contention, supportcd by the evidence, properly 
submitted to  thc jury in  the principal charge or in response to their 
prayers for special instruction, that  though the rentings were made 
at the same time, and in one and the same contract, if thc rcntal of 
$40 was apportioned for the store and that  from the crops appor- 
tioned for the rental of the lands, the contract was divisible, and the 
statutory lien of the landlord would not attach a s  to  the store, and 
i t  was error in  the court below to ignore or repudiate this position. 
R~ynolds  v. Taylor, 1%. 

4. I6aikoads-Rates-Pzl7,lished Tariff-Opposite Direction-Penaltu.-In 
shipments to a great distance, special circumstances, such as flow 
of traffic, may justify a higher rate  between two points in one dirrc- 
tion than in the opposite; and in a n  notion for the recovery of the 
penalty undcr section 2642, Revisal, prohibiting railroad companies 
from charging more than the rate printed in the tariff in forcc a t  
the time, or more than is allowed by law, it is error for the judge be- 
low in effect to  charge the jury tha t  such tariff ra te  published be- 
tween thc two points for freight moving in a n  opposite direction to 
tha t  of the shipment in question was conclusive, and that they should 
be governed in their verdict a s  to  the overcharge accordingly. Ncull 
v. R. R., 180. 

5. Consicleration of Pra~lers  for Z n s t r u c t i o ~ i V o  Error i n  Charp-When 
prayers for special instruction a re  presented to the judge in apt  
time, his refusal to  consider them is error, even if adjournment 1s 

rlrcessary to give timc therefor; but a new trial will not be granted 
when it appears from the charge given that  there was no error of 
which either party had just cause of complaint and that the prayers 
were substantially given. Moselev v. Johnson, 257. 

6. Judge's C h a r g ~ - C ~ o n ~ ~ ~ ~ s i o ~ l s  of Law Upo~r Facts Found.-It is  error 
in  the court below to rcfusc to  give a prayer for special instruction, 
tendered in apt  time and supported by evidence, bearing upon the 
legal effect of thc facts, if found hy the jury that  "plaintiff was 
guilty of contributory nezligence" ; and a charge modifyin? the prayer 
t o  the'extent that "the jury will consider the fact? a s  bearing upon 
the issue of contributory negligence" is insufficient. Allcn v. Trrcc- 
tion Co., 288. 

7. Ju,dge's Charge-One Phase-Error-Content,ion,s of Each Party.-As 
a general rule, a party without a proper prayer for  special instruc- 
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tion cannot sustain a n  exception to the omission of the judge below 
to charge the jury in a particular way; when the judge assumes 
to charqe, and correctly charges, the law upon one phase of the evi- 
dence, the charge is iuc~omplete unless embracing the law a s  appli- 
cable to the respective contention of each party, and such is, in  itself, 
rewrsible error. Ju rmt t  v. Trunk Co., 299. 

8. Trial Judgr.--l?npmper Remccrks-Error.-It is reversible error in the 
judge below in his charqe to the jury to say that the aiithorities 
argued by counsel to  the jury, under the statute, were directly 
against his position, and this he knew, or should have known, being 
a n  irnpeachmcnt, though unintentional, of the attorney's charartrr,  
and tending to weaken, in a measure, the client's cause. I'rrry 71. 

Pet r?j, 328. 

9. Bafc Applianccs-Prrcdcn~c~Ezpc~"E~nce.-It was not error in the trial 
judge to instruct the jury that it  was the duty of the defendant to fur- 
nish the plaintiff, a child whose employment was prohibited by statute, 
with safe machinery and instruct him in its use when dangerous, 
a i d  that  the plaintiff was only required to  exercise such care and 
prudence a s  one of his years and experience may be expected to pos- 
sess. Lcathers v. Tobacco Co., 330. 

10. Contrib~ito? I) Ncg l ig~nc~J ' t~~ .~ i~mpt ion . -T inder  the age prohibited by 
statute, the presumption is that  the child injured while working in a 
factory or manufacturing establishment is incapable of contributory 
negligence, subject to be overcome by evidence in  rebutt:ll under 
proper instruction from the court. Ihid. 

11. Land-Damages-Szcrfnce Water-0vcrflom~-I,o?o~r Proprietor.-The 
lower proprietor must receive the surface water which falls on ad- 
joining higher lands and naturally flows therefrom. I n  a n  action for 
damages to bottom-lands of plaintiff by water flowing down and 
across defendant's track and portding plaintiff's land, i t  is error 
for the court below to charge the jury that  "the defendant owed to 
the plaintiff the duty to provide side ditches sufficient to collect and 
carry off all surface water that  came down from the land above in 
i ts  natural flow." Greenwood v. R. R., 446. 

12. Same - Coutr%hutory Negligence - Isszce~s-Pra?jers for Jnstrzcctim.- 
When the questions of negligence and contributory negligence arise in 
a n  action for the recovery of damages, all issue as  to each should be 
submitted, and the prayers for special instruction should be appro- 
priately addressed to each so a s  lo  avoid confusion. Ovcrcask v. 
R. I<., 572. 

13. Contribwfo~y Ntq7igrncc.-It is snffirient if the judgc Iwlow snbstan- 
lially charges in accordance with a proper request. TJnder pertinenl 
evidence, the following c h a r g ~  is correct upon the issue of contribu- 
tory negligence: Tf the jury find from the evidence that  the plaintie 
was in the yerformance of his duties to the defendant so near to the 
track a s  to  be stricken by defnldant's approaching. train, if he did 
not move out of the way; that defendant's engineer blew the whistle 
so that  plaintiff, under the circumstances a s  known to him, cwnld 
have heard i t  in time to a.rroid the danger, he could not recover. 
!It-ow?& v. R. E., 634. 
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INSTRUCTIONS-Continued. 
14. Judge's Charge - Evidence - Phase-On~issio?~.-The omission of the 

judge below to charge the jury upon any given phase of the evidence 
is not error unless especially requested by proper prayers for special 
instruction. A7elson v. Tobacco Go., 418. 

\ INSURANCE. 
1. "Iron-Safe C1az~se."-The limitation of liability of a fire insurance com- 

pany contained in the "iron-safe clause" is reasonable and valid. 
Coggins v. Insurance Go., 7. 

2. General statement of T'alues Not a Compliance.-It is not a compliance 
by the insured with his contract to produce a complete itemized 
inventory of stock on hand for him to produce a general statement of 
aggregate values; and such alone being no compliance, the question 
of substantial compliance does not arise. IMd. 

3. What Iwventol-y Mzcst Show.-An inventory must show "a detailed and 
itemized enumeration of the articles composing the stock, and value 
each," so that i t  may appear that the articles are  embraced by the 
contract of insurance, and that  the price of each, and the sum total, 
are  reasonable. Ibid. 

4. Premium Entive, Separate Risks Identified.--When the amount of in- 
surance under the policy is specifically apportioned to the building 
and the goods therein contained in fixed amounts as  to each, and the 
premium is entire and the risks substantially identical, the obligation 
of the insurer is single, and the insured cannot recover a s  to either 
when he fails to produce the books and inventory required by his con- 
tract of insurance. Ibid. 

5. Oral Contract to Insure-Writtea Policy-Delivery-Right of Parties. 
Though an oral contract of insurance or to insure will be upheld a s  
a general rule, such contract merges into the written policy subse- 
quently accepted by the insured ; and while such written policy stands 
as  embodying the contract, the rights of the parties must be deter- 
mined by its terms and conditions. Floars 9. Insurance Go., 232. 

6. Fraud or Mistake.-To enable the holder of such policy to recover in  
accordance with a previous oral contract differing from the written 
policy taken and held by the insured, the written policy must be cor- 
rected, either for fraud or mistake. Ibid. 

7. Reformation and Damages - One Action. - I n  proper instances our 
courts, having both legal and equitable jurisdiction, have authority 
to reform a contract and award damages in  the same suit. Ibid. 

8. Mutual Xistake-Authority of Ageut.--To correct the written policy 
on the ground of mistake, i t  must be ~ l l e g e d  and shown that  the 
mistake is mutual-on the part of the company and the insured ; and 
when the agency is  one of limited and restricted power i t  must be 
further shown that  the policy as  claimed is  one within the power 
possessed by the agent, either expressed or implied. Ibid. 

9. Same.-Where the agent had no power to issue policies, and was not 
the general agent of the company, but a soliciting agent of restricted 
powers, his mistake concerning a policy to be issued, whicli was con- 
trary to the rules and regulations of the company and which i t  did 
not authorize, cannot be imputed to the company. Ibid. 
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INSURANCE-Continued. 

10. game-Policy Intended.-In the present case there is no evidence of 
any mistake on the part of the company, or that i t  delivered a policy 
differing from the one i t  intended to deliver. Ibid. 

11. Conduct of Inwred  Binding-Qucere.-Even if there had been a mutual 
mistake established, whether on the facts of this case the acceptance 
of the policy by the insured without reading it, and holding same for 
three months without complaint or protest, the policy a s  held would 
not bind the parties. Qucere. Ibid. 

12. fltatute-Commissioner-Federal Constitution.-Section 4701, Revisal, 
is  constitutional and valid, requiring the Insurance Commissioner to  
revoke, under specified conditions, the license of any foreign insur- 
ance company to do business in this State which "shall apply to have 
removed from the Superior Court of any county in this State to  the 
United States Circuit or District Court any action instituted against 
it." Insurance Co, u. Commissioner, 442. 

13. Revocation of License-Action by Agent for fler?;ices.--The statute re- 
quiring the Insurance Commissioner to  revoke the license of any for- 
eign insurance company to do business in this State which shall apply 
to have a cause removed to the United States Court "growing out of 
or in some way connected with, some policy of insurance issued by 
the company" has no application to the removal of a cause wherein 
a n  agent is suing the company for services rendered Ibid. 

, 

14. Breach of Covenant-8ub~ogatiolz.-A. executed a first mortgage on 
real* estate upon which a building was located, and insured the prop  
erty for the benefit of the creditor; thereafter she executed a second 
mortgage, with covenant to insure the property for the benefit of the 
second mortgagee, but failed to do so;  the building was destroyed by 
fire and the first mortgagee paid by sale of the real estate: Held, 
that  the second mortgagee was subrogated to the rights of the first 
mortgagee, and entitled to have proceeds of the policy applied to'his 
debt. Pi t ts  u. Clvocery Co., 463. 

15. Contract-Fraud-Waiuer.-In a n  action upon a policy of life insur- 
ance alleged to have been induced by the false representations of the 
defendant's agent, the plaintiff by his conduct may waive the right 
to rely upon such representations. The plaintiff appearing to be a n  
intelligent person, it  was error in  the court below to refuse to  charge 
the jury upon defendant's request: "The plaintiff admits that  a t  the 
time he received the policy he could have read i t ;  that nothing was 

, done by any agent of the company to keep him from reading i t ;  that 
he put the policy away, and several years thereafter he heard a gen- 
eral rumor that the company would not live up to the statements 
made by the agents; that he then read the policy, or such portions 
thereof as  he saw proper; and the court instructs the jury that, this 
being the evidence of the plaintiff himself, you will, on the whole 
evidence," find for the defendant. Cathcart u. Insurance Co., 623. 

16. Contract-Demurrer-Evidence-WaiuerAn an action to recover pre- 
miums paid upon an accepted written policy of life insurance induced 
by the fraudulent oral representations of defendant's agent, the 
plaintiffs, nearly illiterate, do not waive their rights by such accept- 
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ance, or by payment of premiums, having read the policy without 
understanding it, and subsequent to  its acceptance having been 
assured by the agent that  the policy was such as  he had represented 
i t  to  be. Xilces v. Insurance Co., 626. 

17. Contract-Evidence-NonszLit.-It is crror in  the court below to dis- 
miss a n  action upon a contract of insurance as  on judgment of non- 
suit under the Hinsdale Act upon the evidence, when tbere is tcsti- 
mony tending to prove that  there was a complete and definite contract 
of insurance between the intestate and defendant company as  con- 
tained in the policy, and no evidence tending to show that the con- 
tract was ever modified or rescinded. Waters v. Annuity Go., 663. 

18. Kame-Policy Delivclaed.-When a policy of insurance which complies 
with the application has been unconditionally delivered, in the ab- 
sence of fraud it is conclusi-vc evidence that  the contract exists 
between the parties. Ibid. 

19. Same-Acceptance.-Acceptance by the insurance company of the appli- 
cant need not necessarily be evidenced by physical possession by the 
insured of the policy, a s  delivery is  largely a question of intent, fre- 
quently indicated by mailing a letter in due course containing a n  
unconditional acceptance, or by sending the policy to  a n  agent with 
instruction for unconditional delivery, where there is  no contravening 
stipulation in  the contract itself. Ibid. 

20. Scbme-Evidenee~neclarations-Questions for Jurv.-The physical de- 
livery by the company of the policy of insurance to the applicant 
thereof makes out a prima fncb  case that  there is a completed con- 
tract of insurance a s  contained in the policy; but the effect of such 
physical dclivery can be qualified and explained, and, on issue prop- 
erly joined. pertinent declarations of plaintiff's intestate made a t  the 
time, or afterwards, when against the interest of declarant, may bc 
relevant a s  testimony on the question. Ibid. 

21. Kame-Policy Ii'orms-Alterations-JudieiaZ Notice.-The Court takcs 
judicial notice that policies of insurance are  gotten up  on printed 
forms designed to meet the average and general demand in caontracts 
of this naturc, and frequently changes a re  made to meet special con- 
di t iom; in the absence of special circumstances tending to'cast sus- 
picion thercupon, entries by marginal notes and "yasters" on the 
policy raise no presumption of alteration, but the nature of the entry 
and i ts  placing are simply circumstances on the general question for 
the jury a s  to  a complcted contract. Ihid. 

22. Rnme--Cancellation-dI?~tual Consent.-While a contract of insurance 
may be set aside by mutual consent upon a s m c i e n t  consideration, 
until such is effected i t  remains binding. If the insured, acting under 
a n  erroneous impression that the policy was not such as  he had 
agreed to take, returned i t  and said he would not pay his notes given 
therefor, and the company did not accept the proposition uncondition- 
ally, such conduct was nothing more than iI proposal to cancel, an61 
upon the death of the insured before acceptance the negotiation was 
off and the contract of insurance remained effective. I1)id. 

~ INSURANCE COMMISSIONER. See Insurance, 12, 13. 
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IN'lnEREST. See Bond Issue, 1, 3. 

INTlCRSTATE COMMERCE. 

Railroads-17cnaZ Statutes-Constructi0~~~12efusal to Deliver Freight- 
Excuse-Whilc penal statutes a re  to  be strictly construed, their con- 
struction must not defeat the legislative intent. Revisal, see. 2633, 
regarding the dclivery of freight to the consignee, was intended for 
his benefit and protection and to recognize and cnforce the observance 
of rates a s  fixed under the Federal laws, when applicable. I t  is no 
defense to an action to recover a penalty, under Revisal, see. 2633, 
for refusing to deliver an interstate shipment upon tender of freight 
charges by the consignee, for the defendant company to show its 
agent did not know the rorrect amount of the charges because of the 
defendant's failure to file its schedule of rates, under the requirement 
of thc interstate commerce act, or that the bill of lading show- 
ing such charges had not been received with the goods a t  their desti- 
nation, in  the usual course of i ts  business. Harrill  v. R. R., 532. 

INTERVENING ACT'S. See Contributory Negligence, 5. 

INTERVENlNG RIGHTS. See Contracts, 11. 

INVENTORY. See Insurance, 3. 

INVITATION. See Negligence, 1. 

"IRON-SAFE CLAUSE." 

Validity of "7ron-safe Clause."-The limitation of liability of a fire insur- 
ance company contained in the "iron-safe clause" is reasonable and 
valid. Coggins v. Insurance Co., 7. 

ISSUES. 

1. Cont~ntions Prcsrr.ned.-When under the issues submitted a party to 
a suit has  a fair chance to  develop his case to the jury, and may pre- 
srrvr  his defense under proper requests for special instruction, and 
the rights of the parties are  determined and the judgment supported 
by the finding, i t  was not error in the court below to refuse the issues 
tcndered. Clark v. Guar~o Co , 64. 

2. Zssucs Tendered Gover?wd by Charge Under Issz~es Bz6hmitted.-It is 
not error in  the court below to refuse a n  issue tendered, if undcr the 
issues submitted and under full and correct instructions of the judge 
below, with proper reference to the evidence, the issues of fact in- 
volved a re  correctly submitted to the jury. Zbid. 

3. Pleadin,gs.-It is not error in the court below to refuse an issue of fact 
not raised by the pleadings. Ibid. 

4. Londlord or Aq~'icult?~rn7 Tkn-Pr opcr Z8sucs flugqestcd.-When the 
plaintiff conterlds for a landlord's lien and the interveners for a n  agri- 
cultural lieg, upon the question of a n  rntira or divisible contract, i t  
were better that the issues be specifically framed to drtermine 
whether by the terms of the contract the rent was entire for the prop- 
erty a s  a whole, or whether by the same or a difCerent contract there 
was a distinct amount apportioned a s  rent for the building to be used 
a s  a store, and, if so, what sum. Reynolds u. Taglor, 165. 
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5. Issues Submittrd 8ufJieient-Issues Tendere&.-Exceptions to issues 
which cover every phase of the case, giving opportunity to prescnt 
evidcncc of every defense relied on, cannot be sustained, though a n  
issue was tendercd and refused which would have better presented 
thc contention upon a certain phase. Moseley v. Johnson, 257. 

6.. Pleadings-Admitted P'acts-Verdict Uneonj7icting.-Facts admitted by 
the pleadings a re  not issuable, and, when the verdict of the jury finds 
therc has been no damage to the property on account of drtcntion. 
without otherwise varying the admitted facts, such finding does not 
stand in the way of the relief to  be administered herein, and should 
be considered with the admitted facts. Hamilton u. Highlands, 279. 

7. Vevdiet-Xet Asidc Upon. One Issue.-TJpon excepting to and appealing 
from the order of the court below, setting aside the vcrdict of the 
jury upon one issue and awarding a new trial upon that  alone, no 
judgment signed, the appeal is premature; but, in this case, both 
parties having requested the Supreme Court to  consider the cause, an 
opinion was given, without permitting it to become a precedent. Ja r -  
rett  I). Trunk CO., 299. 

8. New T d a l  on One Issue - Caution to Ruperior Court Judges. -The 
judges of the Superior Court a re  cautioned that, in awarding a new 
trial upon one issue alone, i t  should clearly appear that  the matter 
involved is entirely distinct and separable from the matters involved 
in the other issues, can be had without danger of complication, and 
that  no possible injustice can be done either party. Ibid. 

9. Pleading-Answer-Zsmes Sufficient.-While the matcrial matter of 
fact, alleged on one side and denied on the other, applying a s  wcll to  
such a s  a re  raised by the answer and not alleged in the complaint, 
should be submitted to the jury a s  issues, yet whrn each party had 
the opportunity to offer evidence bearing upon every phase of the 
controversy under the issues submitted, i t  is not reversible error for 
the trial judge to refuse to submit a n  issue tendered upon a particular 
phase. M&n v. Field, 30.7. 

10. Admitted Facts.-It is  unnecessary to  submit to the jury a n  issue in 
regard to, or offer evidence on, a n  admitted fact undcr the pleadinq, 
which would have bcen issuable if denied; when it can be seen from 
such facts that  the plaintiff was under the age of 12 years whnr 
injured, i t  is not error for the trial judge to give instructions to tb r  
jury based upon the assumption that  they should find the plaintiff 
was then under such age, Icaving the question of age to them under 
proper instructions. Leathers u. Tobacco Co., 230. 

11. I'leadings-Tssues 8ubmitt~d-ISS~PS Tmdcred.-When upon the com- 
plaint and answer, specifying upon the one side and denying upon 
thc other, there are  different phases of negligence claimed by the 
plaintiff a s  arising on the facts, it is not error of the court bdow to 
refuse to submit separate issues addressed to the different allegations, 
if those submitted arc  germane and give to each party a fair  oppor- 
tunity to  present his version on the facts and his View of the law, so 
that  the case may be tried on i ts  merits. Home v. Power Go., 375. 

12. Snfe Placr to Worlc--Negligence.- -In a n  action for the recovery of dam- 
ages on account of alleged negligence of defendant in  leaving a stump 
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in a temporary roadway, used for several wccks by its teams in coii- 
struction work of a railroad, upon which the plaintiff, in the course 
of his employment, was required to drive a team, the controlling 
questions are, upon a n  inquiry of a breach of duty of defendant in  
respect to the proper condition of the roadway: Was the plaintiff's 
injury caused thereby; and was it such a s  the defendant knew o r  
might reasonably have foreseen and expected to  occur? Bradley v. 
R. n., 555. 

13. Contributor?] NegZigmce.-When the questions of negligence and con- 
tributory negligence arise in  a n  action for the recovery of damages, 
a n  issue as  to each should be submitted, and the prayers for special 
instruction should be appropriately addressed to each, so a s  to  avoid 
confusion. Overcash v. R. R., 572. 

14. Pleadings-I'ractice4dgment.-mnder the Code of Civil Procedure 2 
party may join in  his complaint a cause of action for  trespass with 
one to settle a disputed boundary, but he should state the two causes 
of action separately, to  the end that appropriate, issues may be sub- 
mitted and judgment entered upon the verdict. Fincannon v. Aud- 
derth, 587. 

15. Issues Submitted-Issues Tendered.-When every phase of the conten- 
tion of the parties has been fully presented under the issues sub- 
mitted, i t  is not error in the court below to refuse to  submit others. 
Johnson v. Lumber Co., 717. 

JOINT DEFENDANTS. See Removal of Causes, 7. 

JOINT POWERS. See Executors and Administrators, 9. 

JUDGMENTS. 
1. Ejectment-Bond-Condition Precedent.-A bond, with sureties, con- 

ditioned upon the payment of any judgment given in summary pro- 
ceedings in ejectment, makes the obtaining of the judgment a condi- 
tion precedent to a recovery thereon against the sureties; and the 
obtaining such judgment must bc shown by proper averment and 
proof, or an action against the sureties will be premature. Blaclc- 
more v. Wimlers, 212. 

2. Buprcmt Court-Motion to 71c  mad^ Part?]-Reformation.-After an 
appeal from the judgment of the Superior Court has  bern heard and 
determined by the Supreme Court, a party to  the causr cannot main- 
tain a motion in the latter court to  correct the judgment of the court 
below, so as  to make i t  declare that  a n  assignment of his interest 
therein to an attorney of record was subject to  the payment of a sum 
of money, and had not passed from him, when i t  is  admitted of 
record in  the appeal that  such assignment had been made, and no 
exception was taken in the Superior Court. Mosclq] v. Johnson, 277. 

3. Lands - AJotc Tinder Bcal--Rcgistmtion-Purchaa9e Price-8ubnequcnt 
Mortgage.-A note under seal, reciting that  i t  was given for the bal- 
ance of the purchwc price of certain land, executed and registered, 
does not attach to the legal titlc a trust for i ts  payment or consti- 
tute a lien thereon. A judgment on the note, rendered after the exe- 
cution and registration of a second mortgage by the same person to 
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JUDGMENTS-Continued. 
secure a different debt, cannot cmstitute a lien prior to that of the 
second mortgage. Carpenter v. f)uke, 291. 

4. Overflow Waters-Proper Judgment.-A jutlgmcnt containing a man- 
date that  thc defendant shall "provide sufficient gutters or pipes or 
drains for  his large wall adjoining plaintips, to prevent the watcr 
falling from the roof thereof from flowing against plaintiff's building 
and lot," is proper if i t  is a n  appropriate relief and in accordance 
with the allegations and thc verdict of the jury, though not named 
in the relief prayed for in the complaint. Davis z'. Smith, 297. 

5. Lar~d-Parol Tmst-Definite I ' e rmsJudgment  i n  Personam.-A gift in 
land by decd to the children of a son upon his parol promise to pay 
the daughter of the donor a certain sum of money is not sufkiently 
definite in  its terms to attach to the legal title a trust for its payment, 
but is a valid consideration to support the promise, upon which a 
judgment iu per'sonam can be rendered. Paust  ?I. Faust, 3%. 

6. Courts-Jurisdietion-Statute- Land.-Laws 3876-'77, ch. 241, and 
Revisal, see. 129, give the Superior Court, in civil actions, concurrent 
jurisdiction with the probate court in  the settlerncnt of estates and 
their subjection to the payment of debts. TJpon the death of a party 
to  a suit against whom judgment has been rendered, her administra- 
tor or executor having been made a party without objection, all par- 
ties in  interest being before the court, and a motion is granted to 
subject hcr land to the payment of the judgment, the action will not 
be dismissed for want of jurisdiction of the Superior Court. Xhober 
IJ. Wheeler, 403. 

7. 8ubsequc$zt Damage.-Adclitional damages a re  not recoverable in a sub- 
sequent action after judgmcnt has been entered, on account of the 
same injury between the same parties, for further damages resulting 
from same injury. Painter v. R. R., 436. 

'8. Pleadinqs-Specific Performnncc-Estoppel.-A judgment is decisive of 
the points raised by the pleadings, or which might properly be predi- 
cated upon them, and does not embrace any matters which might 
have been brought into the litigation, or any cause of action which the 
plaintiff might have joined, but which are  neither joined nor embraced 
in the pleadings; a judgment in proceedings to foreclose a mortgage, 
to secure the purchase price of lands conveyed to the plaintiff under 
a prior contract to  convey, does not estop the plaintiff in  enforcing 
specific performance against the vendor for the conveyance of certain 
lands omitted by mutual mistake from the dccd made in pursuance 
of the contract to convey, when such matter is neither joined nor 
embraced i n  the pleadings in  the action of foreclosure. Rhalzespeare 
u. Land Go., 516. 

8a. Bame-Judgmmt Agreed-Parties.-A party to  a n  action is bound by 
a judgment regularly entered dismissing it, but not by the trrms of 
a n  agreement to which he was not a party, and a s  t o  the latter it is 
not res judicata and does not opcrate a s  a n  estoppel. Ibid. 

9. Matters Embraced-subs tan ti all?^ the Same-Counterclaim-Estoppel. 
The cause of action embraced by the pleadings is determined by the 
judgment thereon, whether every point thereof is actually decided by 
verdict and judgment, or not. Defendants having recovered upon a 
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JTJDGMENTS-Continued. 
counterclaim for damages against plaintiff in a former action, upon a 
note given for machinery purchased, on the ground that  the ma- 
chinery was unsuitable and unskillfully set up, etc., a r e  estopped t o  
again set up  substantially the same counterclaim in a n  action brought 
by plaintiff upon another note, subsequently maturing, given for the 
same purpose. Manufacturing Go. v. Moore, 527. 

10. Attorney and Client-Authorttu of AttornmpMotion to 8e t  Aside.- 
Upon the appearance of record of a reputzzblc attorney for  his client, 
ample authority of the attorney to act as  such is assumed by the 
court, which ordinarily cannot be qucstioned ; therefore, a motion to 
set aside a judgment entered upon a n  agreed statement of facts, on 
the ground that  the attorney who signed the agreement for the defend- 
an t  misunderstood the extent of his authority, and that  the statement 
should first have been submitted to the division counsel, was properly 
denied. Harrill  v. R. R., 542. 

11. Courts4u1-isdiction-Pirkal Judgment-Guardian and Ward-Lanld 
Order of Bale.-The court has jurisdiction until the final disposition 
of the cause to make or set aside orders, and to do all things coming 
within the scope of the pleadings necessary to protect the interests of 
the parties. I t  is proper for the court, heforc intervening rights have 
accrued. unon affidavit of one who has been adjudged a n  idiot in nro- 
ceedings hefore the clerk, and guardian appointed, to  grant a ;em- 
porary restraining order with notice to  show cause, and a t  the hear- 
ing thereof to  continue the order to the final hearing, when it appcars 
that  the guardian has sold the interest in  lends of his ward and made 
title thereto, without having received the purchase pricc, contrary t o  
the provisions of the order of sale. I n  r e  Propst, 562. 

12. Pleadings-Js~ucs-Practtce.-Under thc Code of Civil Procedure it 

party may join in his complaint a cause of action for trespass with 
one to settle a disputed boundary, but he should state the two causes 
of action separately, to  the end that  appropriate issues may be sub- 
mitted and judgment entered upon the verdict. Pincamon v. &&d- 
derth, 587. 

13. Defa~~lt-Set Bside-AppcaGEcrcusable Neglect.-Under Revisal, see. 
513, when the judge below has  found there was excusable neglect on 
the part of the defendant's counsel in  not iilinz a n  answer within the 
prescribed time, and has set aside a judgment by default and inquiry, 
a n  appeal therefrom presents only the question whether the neglect 
was excusable. Stocktorb v. Minircg Go., 595. 

14. Same-Grounds of Excuse-Foreign Counsel.-An order of t h ~  court 
below. setting aside a judgment by default and inquiry, will he re- 
versed on appeal by the Supreme Court when it appears that  the 
delay in  filing answer was occasioned by the "system" of the defend- 
an t  in employing foreign counsel to  draft the answer, when such 
could havc been left to  local counsel in  attendance upon the court. 
lbid. 

15. Same-Findfngs BcTo?n~Meritorious Defense.-In setting aside a jndg- 
ment by default and inquiry for excusable neglect, it is necessary that 
the judge below should find the defendant has prima facie a merito- 
rious defense. Ibid. 
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16. Ram-Admits Cause of A c t i o ~  Only-Measure of Damages-Burden, of 
Proof.-A judgmcnt by default and inquiry admits only a cause of 
action and carries nominal damages and costs, leaving the burden of 
proof upon plaintiff to  show further damages. Zbid. 

17. Collateral Attac&Presumption.-Upon motion to revive a dormant 
judgment, the defendant cannot show ali"unde that  no service of 
process had been originally made upon him. The presumption that  
he was propcrly a party is conclusive until removed by a correction 
of the record itself in  a direct proceeding for that  purpose. Smuthers 
v. Sprouse, 637. 

18. Practice--AppeadPower of Cow-Correcting Erroneous Jud.qment.- 
When the Supremc Court reviews a judgment entered by the court 
below, supposed to be i n  conformity with a former order, but errone- 
ous, i t  is proper, in  setting aside the judgment, to direct thc proper 
order to be made in accordance with its declared purpose in the 
former appeal, when the case is in  its interlocutory stage and nothing 
has been done to prejudice either party. Durham v. Cottov~ Mills, 705. 

JUDICIAL NOTICE. See Corporations, 9; Evidence, 55, 56; Contracts, 46. 

JURISDICTION. 

Witrbcsses-Prove Attendance-General Rule-Eaception-Gler7c's De- 
cision-Excusable Neglect-Appru1.-When :I witness is suhpmaed 
to tcstify upon a n  issue as  to negligence raisrd by the pleadings, and 
there is a n  amendment made a t  the tcrm of his attendance eliminat- 
i n s  the issue, and thereafter the cause is trird in the ahc;encc of thc 
witness, i t  is an exception to the general rule that  only witnesses for 
successful litigants under subpwna, examined and sworn or tendered 
a t  the trial, ran prove their attendance; but the decision of the clcrk, 
approved by thc Judge, in the absence of appeal therefrom and a mo- 
tion to  set it aside upon the ground of escusnble neqlect, is conclusive. 
Hewing u. R. R., 205. 

2. Rcmoanl of Cause-Por~ign Defendant-Divcrsit~~ of Citimnship-On- 
ccrs-Tort-26esiclent Defendants-Ringle Action.-While upon a pe- 
tition to  removc a cause to the Federal court on the ground of diver- 
sity of citizenship, by virtue of the statute, rcsidcnt officers and 
directors of a foreign rorporation, a s  such, may not be made codefend- 
ants for the purpose of preventing the operation of the statute, yet 
when the complaint allegcs that they a re  joint tort fcnsors and the 
plaintiff thercin elects to  unite them in a single action, the contro- 
versy is not separable a t  the election of the defendants. When a 
cause of action sounding in tort is  alleged against thc corporation, 
with the further allegation that  the resident defendants "are actively 
engaged and p~rsonal ly aiding, assisting, and coiiperating with their 
codefendant in  carrying on the business in violation of the plaintiff's 
right," a cause of action is  alleged against the resident defendants, 
and the prayer of the petition for removal should not be granted. 
Tobac~o Go. v. Tobacco Go., 352: 

3. Sam-Jlatters of Record a t  Time-Allegatiw~s of Petition.--men a 
cause is  sought to  be removed to the Federal court by reason of 
diversity of citizenship under the statute, an allegation of the petition, 
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that  defendants believe the joinder of resident defendants was for the 
purpose of drfcating Federal jurisdiction, and not in good faith, will 
not, in  the absence of any finding of the fact, be considered. Ibid. 

4. Pleadings.-When from the allegations of a complaint, to which a de- 
murrer had been interposed, it appears that  the action may be sus- 
tained as  a demand in tort in  the Superior Court in  a sum sufficient 
to  give jurisdiction, and it  is contended by the defendant that the 
action is for a breach of contract, involving a breach of public duty, 
and that  therein it appeared that  the only sum recoverable would be 
but a few dollars, and could only originate in the court of a justice 
of the peace, i t  is the amount demanded in good faith and on facts 
allcgcd in the complaint as  a whole which reasonably tend to support 
it that  fixes the jurisdiction of the court;  and such cannot be re- 
stricted by dcfendant to his own point of view by irregular and 
defective pleading. Thompson v. flmpress Co., 389. 

7onc1rrrent-Statute-/ia~1~d--l'rioriti~'I.-Laws 1876-'77, ch. 241, and 
Revisal, see. 129, give thr  Superior Court, in  civil actions, concurrent 
jurisdiction with the probate court in the settlement of estates and 
their subjection to the payment of debts. Upon the death of a party 
to  a suit against whom judgment has been rendered, her administra- 
tor or executor having been made a party without objection, all 
parties in interest being before the court, and a motion is granted to 
subject her land to the payment of the judgment, the action will not 
be dismissed for want of jurisdiction of the Superior Court. Xhoher 
v. Wheeler, 403. 

6. Landlord and Tennnt - Lcnxe - Covennnts--RenewudAssign~e.-The 
assignee of a lease, with the right to dtmand a renewal of the lease 
for his own benefit, can make such right available as a defense in  a n  
action to recover thc possession, though the same be instituted before 
a justice of the peace. Rarbee v. Greenberg, 430. 

7. Ir'inal ,7udgmenf - Guardian and Ward - T,and-Order of Hale.-The 
court has  jurisdiction until the final disposition of the cause to make 
or set aside orders, and to do all  things coming within the scope of 
the pleadings necessary to protect the interests of the parties. It is 
proper for the court, before intervening rights have accrued, upon 
aflidavit of one who has been adjudged a n  idiot in  proceedings before 
the clerk, and guardian appointed, to grant a temporary restraining 
order with notice to show cause, arid a t  the hearing thereof to  con- 
tinue the order to the final hearing, when it appears that  the guard- 
ian bas sold the interest in lands of his ward and made title thereto, 
without having recei-ved the purchase price, contrary to the provisions 
of the order of sale. I n  re  Propst, 562. 

JURY. See Evidence, 15 ; Trials, 8. 

~ JUSTICE O F  THE PEACE. See Jurisdiction, 6. 

I LACHES. See Appeal and Error, 14 

I LANDLORD AND TENANT. 

1. Landlord's Lien-l;cssors by Distress.-The landlord's lien under sec- 
tion 1993, Revisal, only attaches under the express terms of the stat- 
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I LANDLORD AND TENANT-Continued. 

ute, the common-law remedy of lessors by distress not obtaining in 
this State, and is only given when lands a re  rented for agricultural 
purposes, vesting the crops raised on the land in the lessor till the 
rent therefor shall be paid. Reynolds v. Taylor, 165. 

2. Same-I2ent-Store-1,ands-Indivisible Contract.-When the defend- 
ant  rents a store upon the p1aintifL"s lands for  mercantile purposes 
and thc land for agricultural purposes, under a n  entire and indivisi- 
ble contract to pay therefor $40 and ccrtain portion of the crops to 
hc raised on the land a s  an entire rent for the store and lands, with- 
out apportionment of any distinct part to  be paid for the store, and 
such is established by the verdict of the jury under a correct charge 
upon a properly responsive issue, the plaintiff has a landlord's lieu on 
all  the products grown on the land until the entire rent is paid. 
Ibid. 

3. Same-Agricultural Liew-Special Instruction.-Interveners claiming 
a n  agricultural lien have the right to have their contention, sup- 
ported by the evidence, properly submitted to the jury in the principal 
charge or in response to  their prayers for  special instruction, that  
though the rrntings were made a t  the same timc, and in one and the 
same contract, if the rental of $40 was apportioned for the store and 
that  from the crops apportioned for the rental of the lands, the con- 
tract was divjsible, and the statutory lien of the landlord would not 
attach a s  to  the store, and i t  was error in'the court below to ignore 
or repudiate this position. Ihid. 

4. Same-Proper-Issues Sugg~sted.-When the plaintiff contends for a 
landlord's lien and the interveners for a n  agricultural lien upon the 
question of an entire or divisible contract, it were better that the 
issues be specifically framed to determine whether by the terms of 
the contract the rent was entire for the property a s  a whole, or 
whether by the same or a different contract there was a distinct 
amount apportioned a s  rent for the building to be used a s  a store, and 
if so, what sum. Ihid. 

5. Land-Leasc-RemovaGCovenants-Form.-In a lease of land con- 
taining a n  agreement or covenant, giving privilege of renewal to 
lessee upon notice given, the covenant expressed by the agreement 
is not required to be in  a technical form; upon the required notice 
being given within the proper time, the covenant, when sufficiently 
definite, and in the absence of any  restraining stipulations, will be 
enforced a s  incident to  the lease, conferring a n  assignable right and 
constituting a part of the tenant's interest in the land. Barbee IJ. 

Greenherg, 430. 

6. Same-Partnerships-Retiring Partner-Assignee.-Where there was n 
lease of a business lot for partnership purposes, containing a cove- 
nant of renewal, and one of the partners retired, having sold and 
transferred his entire interest in the business to  his associate, the 
lease passed by the transfer a s  a partnership asset, and the right of 
renewal passed a s  incidental to  the lease, conferring upon the as- 
signee and his successors the privilege of i ts  covenant. Ibid. 

7. Lease-Covenants-EenewaGAssignee-Jurihe assignee of 
a lease, with the right to  demand a renewal of the lease for his own 
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benefit, can make such right available a s  a defense in a n  action t o  
recover the possession, though the same be instituted before a jus- 
tice of the peace. Ibid. 

LANDS. See Estates, 7, 8, 9. 

LEASES. See Landlord and Tenant, 5, 7 ;  Contracts, 20. 

LEND. See Wills, 6 ;  Deeds and Conveyances, 28. 

LESSORS BY DISTRESS. See Landlord and Tenant, 1. 

LICENSEI. See Insurance, 13 ; Register of Deeds, 1, 2. 

LIENS. 
1. Landlord's Lien--Lessors by Dbtress.-The landlord's lien under sec- 

tion 1993, Revisal, only attaches under the express terms of the 
statute, the common-law remedy of lessors by distress not obtaining 
in this State, and is only given when lands are  rented for agricul- 
tural purposes, vesting the crops raised on the land in the lessor till 
the rent therefor shall be paid. Reynolds v. Taylor, 165. 

2. Same-~ent-Store-~hnds-Imdivisible Contract.-When the defend- 
ant  rents a store upon the plaintiff's lands for mercantile purposes 
and the land for,agricultural purposes, under a n  entire and indivisi- 
ble contract to pay therefor $40 and a certain portion of the crops to 
be raised on the land a s  an entire rent for the store and lands, without 
apportionment of any distinct part to be paid for the store, and such 
is established by the verdict of the jury under a correct charge upon 
a properly responsive issue, the plaintiff has  a landlord's lien on all 
the products grown on the land until the entire rent is paid. Ibid. 

3. 8ame - Agricult~cr a1 Lien - Special Instruction.-Interveners claiming 
an agricultural lien have the right to have their contention, sup- 
ported by the evidence, properly submitted to the jury in  the princi- 
pal charge or in response to their prayers for special instruction, 
that though the rentings were made a t  the same time, and in one 
and the same contract, if the rental of $40 was apportioned for the 
store and that  from the crops apportioned for the rental of the lands, 
the contract was divisible, and the statutory lien of the landlord 
would not attach a s  to the store, and i t  was error i n  the court below 
to ignore or ~epudia te  this position. Ibid. 

4. Sarne-Proper Issues Szcggested.-When the plaintiff contends for a 
landlord's lien and the interveners for a n  agricultural lien, upon the 
question of an entire or divisible contract, i t  were better that  the 
issues be specifically framed to determine whether by the terms of the 
contract the rent was entire for the property a s  a whole, or whether 
by the same or x .different contract there was a distinct amount 
apportioned a s  rent for the building to be used a s  a store, and, if so, 
what sum. Ibid. 

5. Lands-Note Under XeaLRegistratio+Pu~cha~e Price-Subsequent 
Mortgage.-A note under seal, reciting that  i t  was given for  the bal- 
ance of the purchase price of certain land, executed and registered, 
does not attach to the legal title a trust for its payment or constitute 
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lien thereon. A judgment on the note, rendered after the execution 
and registration of a second mortgage by the same person to secure :L 
different debt, cannot constitute a lien prior to  that  of the second 
mortgage. Carpenter v. Duke, 291. 

6. Purchaser-Tax Balc-Money Paid.-A purchaser of land a t  a tax sale 
undcr the statute, subscquci~tly acquiring a n  invalid titlc by reason 
of insufficient description, or void for  not having been made within 
thc statutory time, is  entitled to have the amount he has paid thcre- 
for declared a lien on the land in his favor. Manufacturing Go. u. 
Eosey, 370. 

7. Bond for Title-Vendor and Vendee--Statute of Limitations.-In an 
action to enforce a vcndor's lien for unpaid purchase money where 

. a bond has bccn given to make title to real property, the statute of 
limitations does not begin to run until the possession of the vendce 
has become hostile; and neither thc lapse of time nor the statute of 
limitations will operate to  prevcrit the subjection of the realty or its 
proceeds, a s  distinguished from a n  action on separatepotes given for 
the purchase price or i n  personctm, to the payment of whatevcr may 
be due until some action has been takcn that  placcs oIle of the parties 
in  a position of resistance to  the claim of the other. Wo? th v. Wren+?,, 
656. 

LIMITATION O F  ACTIONS. 
1. Prir~cipal.-The statute of limitations does not begin to run against 

the principal of a mortgage of lands until i t  is due, and the power of 
sale contained in the mortgage may be exercised within ten ycars 
after thc maturity of the principal. Bcott v. Lunzher Go, 44. 

2. Power of Bale Optional Upon Default of 1ntcrest.-Thc statute of limi- 
tations dors not begin to  run upon default in paymcnk of annual 
interest upon the principal, when the power of sale contained in the 
mortgage is optional with the mortgagee upon default of either 
interest or principal of the debt. Ibid. 

3. Adverse-Title-Rtnte-"Color."-When plaintiff relies upon construct- 
ive possession by reason of title, and no grant from the Statc or thirty 
years adverse possession is  shown, i t  is  incumbent on plaintiff to 
establish title by adverse occupation and claim of ownership undcr 
color for twenty-one continuous years prior to the alleged trespass, 
and such occupation for nineteen or any less number of years than 
twenty-one is not sufficient. Cordncr v. Lumber Go., 110. 

4. Damages-8:videlzce-Osteopath-Xer?iices Paid for.--In a n  action to 
recover damages for physical injury, evidence of the amount plaintiff 
paid to  an ostropath for services, nursing and attention reasonably 
given and rcudercd, is  competent to bc considered by the jury, but 
not conclusirre, even if the osteopath could not recovcr for  such 
services in an action a t  law under Revisal, see. 4502, or if such re- 
covery by him wcrc barred by the statute of limitations. Allen, v. 
Tmctioa Co., 255. 

5. ForccTosure-"Color."-The defmdant holding adverse possession with- 
out color of title for ten year@, or for any period of time less than 
twenty years, after the foreclosure sale of the land described in her 
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LlMITATION O F  ACTIONS-Continued. 
mortgage and the commissioner's deed to thc plailltiff therefor, does 
not toll the entry or defeat the plaintiE's right of recovery. Her  
former title is not such color a s  may be ripened into a good title by 
seven years advcrse possession, it having passed to the purchaser a t  
thc sale. Call v. Dancg, 494. 

6. Partition-Account-Appeal.-No order of refercnce to  take and state 
a n  account shonld bc made in partition procecdings when there is a 
plea in bar of account which goes to  the entire demand, until the plea 
has first been considered and determined; an appeal by the defend- 
ants from such order is proper when, under plaint i rs  petition for 
the sale of lands alleged to be held i n  common, he  avers sole owner- 
ship and pleads the statute of limitations. Duclc?oorth v. Duclcworth, 
620. 

7. Pleadings - Suficiertcu. - The statute of limitations is suffie'iently 
pleaded for title under adverse ~ossession, if i t  appears by plain and 
reasonable intendment that defendants assert a s  a fact that they had 
adverse possession of the lands for twenty consecutive years. Ibid. 

8. Bond for  Title-Vendor an,d V(wdcc.-In an action to enforce a ven- 
dor's lien for unpaid purchase money where a bond has been given to 
makc title to real property, the statute of limitations does not be@n 
to run until the possession of the vendee has  become hostile; and 
neither the lapse of time uor the statute of limitations will operate 
to  prevent the subjection of the rcalty or its proceeds, a s  distin- 
guis6ed from a n  action on separate notes' given for the purchase 
price or in  personccm, to the payment of whatever may be duc, until 
some action has been taken that  places one of the parties in a posi- 
tion of resistance to the claim of the other. Worth v. Wrenn, 656. 

9. Xtatc's 1;ands-Grant-Registration.-The defendant's cause of action 
accrues upon the registration of a junior grant to plaintiffs' grantor, 
and the tm-year statute of limitations (sec. 158 of The Code) runs 
from the time of such registration. Johnson v. Lumber Go., 717. 

10. Xume-Computation of Time.-Chapter 113, Laws 1891, repealed sec- 
tions 136 and 137 of The Code, which exempted actions accruing 
before 24 August, 1868, from the statute of limitations during the 
time Prom 20 May, 1861, and 1 January, 1870; therefore, when dp- 
fendant's cause of action accrued against plaintiffs' entry of 27 June. 
1856, his equity was barred 27 June, 18436, by the ten-year statute 
(Code, see. 158). Ibid. 

LIMITATION OF FEE. See Wills, 7. 

IJMITATIONS. See Contracts, 50, 51, 52, 53. 

LOST PAPERS. See Evidence, 68. 

LOWER PROPRIETOR See Damages, 10. 

MALICIOUS PROSECUTION. ' 

1. Tndictment-AccquittaGProbaT~le Cause-Prima Facie Case.-A prima 
facie case of want of probable causc is not made out by evidence of 
a n  acquittal by a court of competent jurisdiction of the defendant. 
the plaintiff in  an action for malicious prosecution. Morgan v. Xtew- 
art,. 424. 
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MALICIOUS PROSECUTION-Continued. 

2. Same-Pacts Establrshrd-Questions of Law.-In a n  action for mali- 
cious prosecution the question of probable cause arising Prom facts 
admitted or established is  one of law for the court. Ibid. 

3. Sumc-'C7accination-Atatute-County Xanitarg Board-Eegulations- 
Validity.-lri pursuance of section 4451, Revisal, authorizing the sani- 
tary committee of a c20unty to make regulations and provisions for 
the vaccination of its inhabitants, and to impose such penalties a s  
they may deem necessary to trotect the public health, and of section 
4355 thereof, making those violating the rules and regulations of the 
committee guilty of a misdemeanor and fined or imprisoned, such 
rules, regukatiorls, or orders, when reasonable and relevant to the 
purpose, a re  a valid exercise of authority. Ibid. 

4. Xamo-Evidence-Nonsuit.-It is  error in the court helow to refuse to 
dismiss a n  action as  on judgment of nonsuit, for that  there was no 
evidence to  sustain a finding for the plaintiff on the issue of the 
want of probable cause upon testimony, without substantial diverg 
ence, showing: That in pursuance of a resolution of the county 
board of health, the defendant, the county superintendent, having 
heard there were several cases of smallpox near the plaintiff's school, 
one within half a mile and in sight, called a t  the schoolhouse, ex- 
plained to the plaintiff the law a s  he understood it, and was refused 
by the plaintiff the request that he be allowed to vaccinate the plain- 
tiff and his scholars; that  for some months prior to this request 
smallpox had bccn prevalent in  this county, there having been many 
cases the previous year and many developed in the then current year; 
that  upon being refused, the defendant referred thc matter to the 
Secretary of the State Medical Roard, was advised that  the plaintiff 
should be proceeded against, and was shown a letter from the Attor- 
ney-General advising that  regulations similar to those under which 
he  was acting could be lawfully enforced; that  thereupon the plain- 
tiff was indicted and acquitted. Ibid. 

MARRIAGE. See Slaves, 1. 

MARRIAGE LICENSE. See Register of Deeds, 1, 2. 

MARRIED WOMEN. See Negotiable Instruments, 2 ;  Deeds and Convey- 
ances, 47. 

MATURITY. See Bond Issue, 2. 

MEASURE O F  DAMAGES. See Damages, 3, 14. 

1. Tirnc and PlaceWoods-Tudge's Charge.-The measure of damages 
to  plaintiff's woods caused by the negligence of the defendant is the 
reasonable worth of the property a t  the time and place or locality 
of destruction, and i t  was not error in the court below to refus? to  
charge that  such was the value of the wood standing i n  the woods, 
plus the cost of cutting. Har t  v. R. R., 91. 

2. LiahiZ.lt1~-Partial Ih-emption.-The measure of damages to shipment of 
car-load of perishable goods, caused by defendant's negligence, is the 
net value a t  destination after deducting commissions and cost of 
sale, and a stipulation in  the bill of lading that  such should be the 
value of the goods a t  the place of shipment is, pro tanto, a partial 
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exemption of liability from the effect of the defendant's negligence, 
and is void. McConneZl v. R. R., 88. 

3. Cov~tract-Promise to Xhip.-Defendant retaining posscssiou of kegs 
of brandy sold by him to plaintiff and paid for, together with the 
price of necessary revenue stamps, urldcr promise to ship in  accord- 
ance with certain directions, is liable upon the loss of the brandy, 
through his rwgligerice, to the plaintiff for the value of the brandy 
and stamps. Sprrnkle v. Brimm, 401. 

4. Railroads-Transp0t.t Passengers.-The plaintiff's measure of damagcs, 
arisinq from the defendant's responsihle riegligeucc in Sailirig to 
transport him from one station on i ts  road to another station thereon, 
a re  those arising from personal aniioyance, inconvenience, discom- 
fort, and physical effort incident, in  this case, to  plaintiffs having 
walked to their destination, a distance of about a mile and a half ;  
and i t  was error in  the court bclow to instruct the jury that  plain- 
tiffs should have waited for the nest  train passing in the afternoon 
in order to recover for the delay arid inconvenience in doing so, a s  
otherwise they could not show actual damages. Williarns v. I t .  12.. 
498. 

5. Judgment by Default and Inquiry-Admits Cause of Action Or~7g-Bur- 
den of Proof.-A jud,gnent by default and inquiry admits only a 
cause of action and carries nominal damages and costs, leaving the 
burden of proof upon plaintiff to show further damages. Btocklon v. 
Mining Go., 596. 

6. Breach of Contract.-When there is evidence tending to show a breach 
of contract in  the respect of the coi~struction and perfectrlrss of a 
machine sold by defendant, that plaintiff notified defendant of its 
declining to receive the machine, but a t  the request of defendant 
repeatedly tried it, which resulted in thc defendant remedying it  so 
it  then proved to be perfect and capable of doing the work for which 
it was constructed, the plaintiff's measure nf damages is a recovery 
of all extra rvpensc ir~curred while trying the impcrfect machine, a s  
well a s  such damages a s  were rcrsombly within the contemplation 
of the parties a t  the time the contract mas made. Manufacturing Co. 
11. Muchim U'orLs, 689. 

7. Breach of Warrant?j-Collatwal Contracts.-In a n  action against the 
seller for breach of warranty of sawmill machinery, thc purchaser 
cannot recover for loss of profits in lumber contracted to be sold, if 
such contract was not known to the seller. Ibid. 

MENTAL CAPACITY. Sec Dceds and Conveyances, 34. 

MERITORIOUS DEFENSE. See Appeal and Error, 20; Judgments, 15. 

MORTGAGE. See Deeds and Conveyances, 7, 25, 39. 

MOTIONS. Sce Practice, 2 ; Appeal and Error, 2 ; Removal of Causes, 3, 5, 6 ; 
Attorney and Client, 3 ;  Judgments, 2, 10, 17 ;  Pleadings, 24. 

MUTUAL CONSENT. See Contracts, 46. 

MUTUAL MISTAKE. See I~isurance, 8. 
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I NEGLIGENCE. See Contributory Negligence. 
1. h'oticeu in Car-"Invitation" to Platform.-It is not negligence on the 

part of a passenger on a railroad car wherein is  posted notices read- 
ing, "Passengers will not occupy the platform while the train is in  
motion," to leave his seat and go upon the platform of the car for 
the purpose of getting off a t  his destination, when the train had 
slowed down almost to a complete stop, and "All off !" had been called. 
out by the conductor. Darden v. R. R., 1. 

2. P r o ~ i m a t e  Cause-Duty to Alighting Passenger.-When the brakeman 
on the train saw, or could have seen, a passenger in the act of alight- 
ing from the car of a slowly moving train a t  his destination, and 
signaled the engineer to "go ahead," and in consequence of which the 
passenger was injured by the sudden jerking forward of the train, 
the proximate cause of the injury was the negligence of the brake- 
man. Ibid. 

3. Duty to Alighting Passenger.-When a brakeman on a train saw a 
passenger alighting from a car a t  his destination, i t  was his duty to  
see that the passenger had already descended to the ground before 
signaling the engineer to  "go ahead." Ibid. 

4. Street Railways-Relation of Passenger.-A person who has appropri- 
ately indicated his desire to become a passenger on a street car, what- 
ever his destination, and who, in good faith, is in the act of board- 
ing it when stationary a t  its regular stopping place, is  entitled to 
all  the rights of a passenger, and such person is not bound to prepare 
for, or anticipate, a sudden starting of the car. Snipes v. R. R., 18. 

5. Care Required of Conductor.--The conductor of a street car is  not ex- 
cused by his failure to observe that  all passengers are  not safely on 
board, and by his not seeing an intended passenger in the act of 
boarding, before giving the signal to start. Ibid. 

6. Public Crossirzg-Obstructio+Pro~~?imate Cause-Contributol.y Negli- 
gence.-It is error in the court below to sustain a demurrer to a com- 
plaint alleging that  the defendant unlawfully, wrongfully, and un- 
necessarily obstructed with its freight train a public crossing, which 
was the proximate cause of a n  injury received by the plaintiff when 
his horse was running beyond his control, though the mere obstruc- 
tion a t  the time did not, in  itself, constitute negligence, unless unnec- 
essary and unlawful. Duffy 9. R. R., 26. 

7. Railroads-Arrest of Passenger.-It i$ not the duty of a railroad com- 
pany to protect a passenger by resisting a known officer of the law 
in arresting him, or to  adjudge the right of the officer in so doing, and 
the consequent delay of the train is no evidence that  the conductor 
aided in making the arrest. Bowden, v. R. R., 28. 

8. Railroads-Evidence-Cou?zsel's Statemeqzt of Pertinency.-When i t  is 
contended in defense to  an action for negligence that the horse 
hitched to a conveyance containing the plaintiff was standing near 
the railroad track, apparently under control of the driver, but became 
unruly and got upon the track too late for the observant engineer of 
a n  approaching train to avoid the injury, which contention is dis- 
puted, i t  is  error for the court below to exclude a n  answer to a n  
appropriate question, when i t  is  stated by the defendant's counsel to  
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be for the purpose of showing that  the plaintiff had said to the wit- 
ness that the horse had stopped near the crossing, though the answer 
would be cumulative to testimony previously given by one who had 
heard the conversation, the testimony proposed to be elicited being 
a n  admission of the plaintiff himself, and therefore naturally stronger 
than that  of the other witness. Baker a. R. R., 36. 

9. Imputed.-The doctrine of imputed negligence does not apply to one 
who is in a conveyance a s  a guest of another, and who is not driving 
a t  the time or in  charge of the conveyance. Ibid. 

10. Evidewe-Nonsuit.-The mere killing by a railroad train of an em- 
ployee engaged in its operation raises no presumption of negligence, 
and a judgment of nonsuit was proper when the witness for plain- 
tiff testified, without other evidence a s  to negligence of the defendant, 
that  he and plaintiff's intestate brought a turn of wood to the shanty- 
car of the train ; that the witness remained thereon ; the plaintiff% 
intestate went back with the apparent intention of bringing another 
tu rn ;  the train started and went forward after the usual signals 
were given therefor, and that  the plaintiff's intestate was killed, a s  
such does not establish sufficient facts from which actionable negli- 
gence could be inferred. Jones v. R. R., 79. 

11. Refrigesator Cars - Undisclosed Arrangememts - "Icing"-Liability- 
Burden of Proof.-When the defendant railroad company is not com- 
pelled to accept perishable goods for shipment, but does so under a n  
arrangement with a refrigerator company whereby the latter com- 
pany was to furnish cars for perishable goods and do the necessary 
"icing," the former company to handle such cars in the course of its 
business, the railroad company is liable to the shipper for damages 
caused by the neglect to do the "icing" required, the shipper having 
no knowledge or notice of the contract, and holding the bill of lading 
of the railroad company, the burden of proof being upon the plaintiff 
to  show negligence only. McConneZZ Bros. v. R. R., 87. 

12. Plaintiff's Duty - Repairing Defective Machinery.-When under in- 
structions from his superior officer, the plaintiff, in  repairing a piece 
of machinery, with knowledge of its defects, negligently caused an 
injury to himself in such manner a s  i t  was his duty in repairing to 
prevent, he cannot recover. Mathis v. R. R., 162. 

13. Telegraph Companies - Bessage -Error  in  Transmission.-When in 
the transmission of a telegram ordering the shipment of four gallons 
of "corn," meaning corn whiskey, the name of the sender was errone- 
ously transmitted, and damage claimed on that  account for failure to  
receive the whiskey, the plaintiff must, show by a preponderance of 
the evidence that the sendee was deceived by the error, and for that 
reason only failed to ship, and that he understood that  corn whiskey 

' was intended. Newsome v. Telegraph Go., 175. 

14. Same-Evidence.-I\lhere a telegram had been sent ordering whiskey, 
which failed to arrive, i t  is not sufficient evidence to  go to the jury 
upon liability of defendant for damages thereby claimed, to merely 

. show that  the sendee of the message had sold plaintiff goods on a 
credit before and since the time of the sending of the message, as the 
failure to ship or receive the whiskey may have been from other 
causes. Ibid. 
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15. E.r;idmce-,Vo?z8zLit-B?~rden of Proof-Demurrer.-On miition for non- 
suit upon the evidence, under the statute, the burden of proof was 
upon the plaintiff to show that the injury was caused by the negli- 
gent act of the defendant, though the evidence will be construed most 
favorably for her ;  when the evidence of the plaintiff disclosed that 
she had presence of mind sufficient to avoid the injury a t  the ap- 
parent point of danger, and owing to fright, not. inferable from her 
former conduct, again approached the track and was injured in a 
manner not reasonably to be seen or anticipated by the motorman of 
the street car, to whom the negligence was imputed, the motion 
should be allowed, there being insufficient evidence that  the injury 
was caused by defendant's negligence. Crenshaw 9. Street R. R., 314. 

16. ",Sudden Peril"-Promimate Cause.-It is  error in the court below to 
refuse a motion to nonsuit upon the close of the evidence, under the 
statute, in  a n  action against a street car company on account of negli- 
gence imputed to the motorman, when i t  appears, without material 
conflict of evidence, that  the motorman slowed down the car before 
reaching the point of apparent danger and was otherwise not negli- 
gent; that  the plaintiff had presence of mind to escape the danger, 
and thereafter approached the track in a manner not reasonably to 
be seen or anticipated by the motorman, and that  she did not look, 
when she could easily have done so and avoided the injury to herself, 
and that  she was struck by the car to the rear  of the motorman, and 
thereby injured; the cause of the injury being the negligent and 

- unforeseen act of the plaintiff, upon which the doctrine of "sudden 
peril" can have no application. In  any view, the injury was the 
result of the  plaintiff's negligence, which was its proximate cause. 
Ibid. 

17. Railroads-Passengers-Dnmnges.-Compensatory damages may be re- 
covered of the defendant for failure of the engineer to stop a train a t  
a flag station when he should have stopped upon being signaled, he 
having failed to see the plaintiffs' signals by reason of negligence in  
not keeping a proper lookout, and plaintiffs being ready to pay their 
fare and to take the train from that station to  another on defendant's 
road. Williams .v. R. R., 498. 

18. Hame-Pimitioe Damage$.-Defendant is  liable to plaintiffs for such 
punitive damages, in addition to compensatory damages, a s  the jury 
may see fit to award, upon its engineer willfully refusing to stop the 
train a t  a flag station, where i t  should have stopped under the cir- 
cumstances. Ibid.  

19. Same-Relief Accorded-Actions, Form of-Suit Upon Contract-To?-t. 
Relief should be given according to the facts alleged and established 
in a ciyil action under Revisal, sec. 354, presenting one form of action 
for the enforcement of private rights and the redress of private 
wrongs. I t  makes no difference whether the plaintiff elect to sue 
upon contract or in  tort, forms of action having been abolished. Ibid. 

20. Same-Measure of Damages. - The plaintiffs' measure of damages, 
arising from the defendant's responsible negligence in failing to trans- 
port them from one station on its road to another station thereon, 
are  those arising from personal annoyance, inconvenience, discomfort, 
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and physical effort incident, in  this case, to  plaintiffs having walked 
to their destination, a distance of about a mile and a half, and i t  
was error in  the court below to instruct the jury that  plaintiffs 
should have waited for the next train passing in the afternoon in 
order to recover for the delay and inconvenience in doing so, as  
otherwise they could not show actual damages. Ibid. 

21. Employme&~l lwo Corporations.-In an action for damages through 
defendant's negligence the plaintiff must show his employment; and 
if employed by one of two corporations in the hands of the same re- 
ceiver, and he is injured while engaged in working for the other 
under, the instructions of the receiver, evidence of such employment 
is sufficient to  go to the jury in  an action against the corporation for 
whom he was working when injured. Britt  v. R. R., 242. 

22. Bame-Euidcnce Conficting.-When, in a n  action for damages arising 
from alleged negligence of the defendant, i t  is contended that  plain- 
tiff was employed by a different corporation and not in the particular 
work in which the injury was occasioned, and the evidence is con- 
flicting, the jury should find the facts from the evidence under proper 
instructions from the court. Ibid. 

23. Defective Appliances-Evidence-It is the duty of the employer to 
furnish reasonably safe appliances to be used by the employee in the 
discharge of his employment; and evidence that  a certain one of two 
chains for loading logs upon a car was defective, that plaintiff notified 
defendant's manager thereof and requested other chains usually used 
in such work, which the manager promised to furnish, and instructed 
the plaintiff to proceed with the work in which the injury was occa- 
sioned, is suflicient to go to the jury upon the question of negligence. 
Ibid. 

24. Fellow-servants-Other Rerflants' Concurring Negligence-Interuening 
Acts-Proximate Cause.-Under Revisal, sec. 2646, the defendant rail- 
road corporation cannot escape liability owing to negligent act of 
fellow-servant, and if i t  undertakes to load logs upon its cars when 
it is the duty of another corporation to do so, it assumes liability for 
the negligent acts of the employee of such other corporation ; not inde- 
pendent and intervening acts to avoid liability, but which, occurring 
with other negligent acts proximately causing the injury, focalize into 
one proximate cause producing the result. Ibid. 

25. Assumption of Risk-Contributory NegZigence.-The employee assumes 
. no risk in the proper use of defective appliances after notifying the 

employer thereof, who promises to remedy the defect; but he must 
use them with proper regard to their known condition, and, failing in 
this, he would be guilty of contributory negligence, which would bar 
his recovery. Ibid. 

26. special Instructions-Co?zcZusions of Law Upon Facts Pound.--It is 
error in the court below to refuse to give a prayer for special instruc- 
tion, tendered in apt time and supported by evidence bearing upon the 
legal effect of the facts, if found by the jury that "plaintiff was 
guilty of contributory negligence"; and a charge modifying the 
prayer to the extent that "the jury will consider the facts as  bearing 
upon the issue of contributory negligence" is insufficient. Allen v. 
Traction Co., 288. 
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27. Prohibited Age of Employment.-Under Laws 1903, ch. 473, prohibiting 
employment of children under 12 years of age in factories or manu- 
facturing establishments, i t  is negligence per se upon the part  of the 
employer violating the statute. Leathers v. Tobacco Go., 330. 

28. Same-Pronz'nzate Caz~se.-When the facts are  not capable of more than 
one inference, the question of proximate cause is one of l aw;  there- 
fore, when the injury which was occasioned to a child under 12 years 
of age, employed in violation of a statute, is negligence per se on the 
part of the defendant, and there is no evidence from which i t  can be 
inferred that the child was negligent, the question of proximate 
cause should not be submitted to  the jury. Ibid. 

29. Proximate Cause-Escusnble Accident.-There mas no error in the 
court below refusing to dismiss an action as  on judgment of nonsuit. 
upon the ground that the proximate cause of the injury received was 
the unexpected sagging of a telephone wire of another company a t  a 
different point, which had been left in  place above defendant's system, 
and by means of which defendant's opposite primary wire was 
grounded, thereby causing the shock and thus rendering the occur- 
rence a n  excusable accident, when there is evidence tending to show 
that  such result was likely to occur a t  any time and in various ways. ' 
Horrie ?j. Potcer Co., 375. 

30. Contract to Ship.--Defendant retaining possession of kegs of brandy 
sold by him to plaintiff and paid for, together with the price of neces- 
sary revenue stamps, under promise to ship in  accordance with certain 
directions, is liable upon the loss of the brandy, through his negli- 
gence, to the plaintiff for the value of the brandy and stamps. 
Bpridde v. B r i m ,  401. 

31. Ingress and Egress-Safe Place-flmployer's Liability.-In a n  action 
for damages against a n  employer for negligence on account of a n  
injury sustained by the plaintiff, a n  employee, in a passageway pro- 
vided for the ingress and egress of employees to and from their work 
while blocked with hogsheads of tobacco, i t  is necessary to  show that 
the employer had knowledge of such condition, or by the exercise of 
reasonable diligence should have acquired it. Nelson u. Tobacco 
Co., 418. 

32. BameJudge's Charge.-In an action against a n  employer for failure 
to provide for his employees a safe way of ingress and egress to and 
from their work, it is not error for the judge to charge the jury: 
"An employer owes the employee a legal duty in the exercise of 
reasonable care to provide for him not only a reasonably safe place 
in which to work, but he also owes that  employee a duty to  provide 
a way of access and departure from that  work that is reasonably safe. 
That is the test." Ibid. 

33. Contributory Negligence-Rule of the Prudent -Man-Burden of Proof. 
When the defense to  an action to recover damages of the defendant 
railway company is  that  the plaintiff was guilty of contributory neg- 
ligence in seating himself in the forward compartment of a caboose 
car of a freight train, not intended for passengers, while the rear and 
similar compartment of the same car  was so intended, and there is 



evidence that soon thereafter the plaintiff was injured by the car  
jerking violently forward by the backing of the freight cars against 
i t  "with tremendous force," throwing him against a door, which was 
out of order, wherein his hand was caught, resulting in the injury 
complained of, the defendant must not only show that  the plaintiff 
knew or should have known that  the rear compartment was not for  
the accommodation of passengers and that  he should not have seated 
himself therein, but that the plaintiff's risks were thereby enhanced; 
that  a man of ordinary prudence would not have acted a s  he did un- 
der the circumstances, and that  his conduct proximately caused or  
concurred in causing the injury. Miller u. R. R., 545. 

34. Railroad Crossings-Neighborhood Roads-Damages.-Under Revisal, 
sees. 2567 (5)  and 2569, and independently a s  of common right, it 
was error in the court below to sustain a motion as  of nonsuit, under 
the statute, on competent evidence from which the jury could have 
found that, if defendant's crossing over a neighborhood road had not 
been negligently left in a dangerous condition, plaintiff would not 
have been injured by the slipping and falling thereon of the mule 
upon which he was riding. Goforth v. R. R., 569. 

35. Employer and Employee-Safe Place to Work-Rule of the prude%€ 
Man.-An employer of labor, in the exercise of reasonable care under 
the rule of the prudent man, in regard to the kind and character of 
the work, shall provide for his employees a safe and suitable place in 
which the work is to be done. It was error in the court below to sus- 
tain a demurrer to the complaint alleging that  defendant was con- 
structing a railroad, and a t  the time of the injury required the plain- 
tiff to drive a wagon over certain team roads on its right of way, 
made for the use of i ts  teams i n  its construction work, used almost 
constantly for that  purpose for several weeks in a dangerous condi- 
tion for the drivers required to use it. Bradley u. R. R., 555. 

36. Bame-Issues.-In a n  action for the recovery of damages on account 
of alleged negligence of defendant in leaving a stump in a temporary 
roadway, used for several weeks by its teams in construction vork  of 
a railroad, upon which the plaintiff, in the course of his employment, 
was required to drive a team, the controlling questions are  upon an 
inquiry of a breach of duty of defendant in respect to the proper 
condition of the roadway, Was the plaintiff's injury caused thereby? 
and, Was it  such as  the defendant knew or might reasonably have 
foreseen and expected to occur? Zbid. 

37. Ntreet Railways-Evidence.-In a n  action for damages arising from 
the alleged negligence of the defendant in the derailment of its street 
car, causing injury to the plaintiff, evidence that  other cars had run 
off a t  the same place is incompefent, when i t  is not shown that the 
conditions a t  or near the time i t  was alleged other cars ran off were 
the same as  a t  the time the plaintiff was injured, and that the acci- 
dent was "the most usual" result of the existing conditions. Over- 
cash v. R. R., 572. 

38. same-Duty of Railway Comp~n~-Track-Pvima Facie Case-Burden 
of Proof.-It was the duty of the defendant railway company to keep 
i ts  tracks properly constructed and in proper condition, also its car 
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and motive power, and to have i t  operated by competent persons in a 
proper manner. When a derailment is shown, a prima facie case is 
made out, and the burden is upon the defendant to show that the 
injury was occasioned by an accident. Ibid. 

39. Evidence-Nonsuit.-If there is sufficient evidence to  support the find- 
ing of the jury, a motion as  of nonsuit upon the evidence should be 
refused. When there was evidence that the plaintiff was a t  work 
under the direction of the defendant upon i ts  track, and was injured 
by being run into by defendant's approaching t rain;  that  there was 
no proper warning given or lookout kept by those in  charge of the 
t ra in ;  that  the position of the plaintiff- was such a s  to  render him 
insensible to danger, there being considerable noise from other causes 
to  prevent his hearing the train, the question of fact is sufficiently 
raised to go to the jury. Brown v. R. R., 634. 

40. Common Carriers-Presumptions.-When there arises a presumption 
of actionable negligence against one of several connecting lines of 
carriers by reason of a wrongful delay of transportation of goods, 
such presumption is against any one of them in whose custody the 
goods a re  shown to have been, after the delay occurred, and the bur- 

. den of proof is upon it to rebut the presumption. Furniture Go. v. 
Empress Go., @9. 

41. Damages-Promimate Cause.-Proximate cause "is a n  essential ingre- 
dient of actionable negligence, as  a cause that  produced the result in 
continuous sequence and without which i t  would not have occurred, 
and one from which any man of ordinary prudence could have fore- 
seen that  such a result was probable under all  the facts a s  they ex- 
isted." The defendant company is not responsible in  damages, as  
the  proximate cause of the injury, in permitting large stacks of lum- 
ber and quantities of tan-bark to be placed by its patrons, for ship- 
ment, on its right of way and partly in the adjacent street, by means 
of which a fire, originating in a building off its right of way and 
owned and controlled by another person was indirectly communicated 
to  plaintiff's building and destroyed it. Bowers v. R. R., 684. 

NEGOTIABLE INSTRUMENTS. 

1. Principal and Suretu-Bmtension of Credit.-When a married woman 
executed her note, secured by mortgage on her separate property, for 
the purpose of securing a line of credit to a firm of which her hus- 
band was a member, and such note was used as  collateral by the 
payee, the original note is not discharged by renewals of the notes 
given by the payee. Fitts u. Grocery GO., 463. 

2. Emtension of Payment-Married Women.-An agreement contained in 
a note executed by a married woman a s  surety, and secured by mort- 
gage on her separate real estate, in which there is  a n  agreement to 
waive defense by reason of extension of time to the principal debtor, 
is  valid and will be enforced in a n  action to foreclose the mortgage. 
Ibid. 

NEW TRIALS. See Trials, 3, 5. 

NOMINAL DAMAGES. See Damages, 20. 
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SONSUITS. 
1. Intimation of Opinion-Appeal.-When the judge below intimates the 

opinion that the plaintiff cannot maintain his action upon the allega- 
tions of his complaint, if taken as  true, he may assign the ruling a s  
error; and appeal. Morton v. Lumber Co., 31. 

2. Negligence-Evidence.-The mere killing by a railroad train of a n  em- 
ployee engaged in its operation raises no presumption of negligence, 
and a judgment of nonsuit was proper when the witness for  plaintiff 
testified, without other evidence as  to negligence of the defendant, 
that he and plaintiff's intestate brought a turn of wood to the shanty- 
car of the t ra in ;  that the witness remained thereon; the plaintiff's 
intestate went back .with the apparent intention of bringing another 
tu rn ;  the train started and went forward after the usual signals 
were given therefor, and that  the plaintiff's intestate was killed, as  
such does not establish sufficient facts from which actionable negli- 
gence could be inferred. Jones u. R. R., 79. 

3. AppeaGView of Evidence.-An appeal from a denial of motion for 
nonsuit entitles defendant in the Supreme Court to urge any view of 
plaintiff's evidence which involves the right to  maintain the action. 
Stone u. R. R., 220. 

4. Same.-In an appeal from a judgment of nonsuit, the plaintiff's evi. 
dence is taken in the view most fayorable to  his contention, and so 
construed in all i ts  aspects. Rritt  9.- R. R., 242. 

5. E~:idence-Bw-de% of Proof-Demurrer.-On motion for nonsuit upon 
the evidence, under the statute, the burden of proof was upon the 
plaintiff to show that  the injury was caused by the negligent act of 
the defendant, though the evidence will be construed most favorably 
for her ;  when the evidence of the plaintiff disclosed that  she had 
presence of mind sufficient to avoid the injury a t  the apparent point 
of danger, and owing to fright, not inferable from her former con- 
duct, again approached the track and was injured in a manner not 
reasonably to be seen or anticipated by the motorman of the street 
car, to whom the negligence was imputed, the motion should be 
allowed, there being insufficient evidence that  the injury was caused 
by defendant's negligence. Orenshaw v. St?-eet R. R., 314. 

6. Sanze-hTegligence-ilSt~dden Peril"-Promimate Cause.-It is  error in 
the court below to refuse a motion to nonsuit upon the close of the 
evidence, under the statute, in a n  action against a street car  company 
on account of negligence imputed to the motorman, when i t  appears, 
without material conflict of evidence, that  the motorman slowed 
down the car before reaching the point of apparent danger and was 
otherwise not negligent; that  the plaintiff had .presence of mind to 
escape the danger and thereafter approached the track i n  a manner 
not reasonably to be seen or anticipated by the motorman, and that-  
she did not look, when she could easily have done so and avoided the 
injury to herself, and that she was struck by the car to  the rear of 
the motorman, and thereby injured; the cause of the injury being 
the negligent and unforeseen act of the plaintiff, upon which the doc- 
trine of ''sudden peril" can have no application. In  any view, the 
injury was the result of the plaintiff's negligence, which was i ts  
proximate cause. Ibid. 
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7. Proxiw~ate Cause-Ecccusable Accident.-There was no error in the 
court below refusing to dismiss a n  action a s  on judgment of nonsuit 
upon the ground that  the proximate cause of the injury received was 
the unexpected sagging of a telephone wire of another company a t  
a different point, which had been left in  place above defendant's 
system, and by means of which defendant's opposite primary wire 
was grounded, thereby causing the shock and thus rendering the 
occurrence a n  excusable accident, when there is evidence tending to 
show that such result was likely to occur a t  any time and in various 
ways. Home u. Power Co., 375. 

8. xegZigence-Euidence.-There is no error in the court below refusing 
to dismiss the action, as  on motion of nonsuit under the statute, i t  
appearing t.hat there was competent evidence of a clear breach of 

, duty on the part of the defendant company in the conditions under 
which the'plaintiff, employee, was required to do his work; in placing 
a primary wire, charged with a high and dangerous voltage of elec- 
tricity, under dead wires holding and controlling an electric lamp, by 
which, while in  the discharge of his duties, the plaintiff was injured, 
being necessarily in  such position that in raising and lowering t h e  
lamp the wires would come in contact, making i t  probable that the  
insulation would wear or burn away a t  a point where, in case t h e  
insulation should be worn or burned off, the wires would become 
charged, and plaintiff, in doing his work in the ordinary and usual 
way, would likely come in contact with an iron awning and gr,ound 
the current, making serious or fatal injuries almost certain; i t  fur- 

, ther appearing that  i t  was in this manner the injury mas caused. 
Ibid. 

9. Appeal-Entire Record-Relief.-On an appeal from a judgment of 
nonsuit, upon the evidence, under the statute, the Supreme Court will 
examine the entire record in order to see whether a cause of actioa 
is alleged or proven sufficient to entitle the plaintiff to any relief. 
Bazlst u. Paust,  383. 

10. Ezjidence.-It is error in the court below to refuse to dismiss an action 
a s  on judgment of nonsuit for that there was no evidence to sustain 
a finding for the plaintiff on the issue of the want of probable cause 
upon testimony, without substantial divergence, showing: That in 
pursuance of a resolution of the county board of health, the defend- 
ant, the county superintendent, having heard there were several cases 
of smallpox near the plaintiff's school, one within half a mile and in 
sight, called a t  the schoolhouse, explained to the plaintiff the law 
a s  he understood it ,  and was refused by the plaintiff the request that  
he be allowed to vaccinate the plaintiff and his scholars; that  for 
some months prior to this request smallpox had been prevalent in  
this county, there having been many cases the previous year and 
many developed in the then current year; that  upon being refused, 
the defendant referred the matter to the Secretdry of the State Medi- 
cal Board, was advised that the plaintiff should be proceeded against, 
and was shown a letter from the Attorney-General advising t h a t  
regulations similar to those under which he was acting could be law- 
fully enforced ; that  thereupon the plaintiff was indicted and ac- 
quitted. Morgaa 9, Rtewart, 424. 
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11. Contract-Parties-I'?lucti~e.-mhen i t  does not appear that  one of two 
defendants was a party to or authorized a n  agreement, the subject of 
the suit, made in his name, and a motion a s  of nonsuit was not made 
by him ugon the evidcncc as  authorizc~d by the statute, a n  instruction 
that in no view of the evidence can tlie plaintiff recover was errone- 
ously refusrd, and a new trial will be granted a s  to  him, on appeal. 
Sattcrfield v. K i n d l ~ y ,  455. 

12. Ncglr'yer~cc-Euider~(:e.-If there is sufficient evidcncc to support thc 
finding of the jury, a motion a s  of nonsuit ugon the evidence should 
he refused; when therc was evidence that the plaintiff was a t  work 
under the direction of the defendant upon its track, and was injured 
by being run into by defcnclant's approacbirig t rain;  that  there wab 
no proper warning given or lookout kq) t  by those in  charge of the 
t rain;  that the position of the plaintiff was such a s  to  render him 
inscnaible to  danger, there being considerable noise from other 
causes to prevent his hearing the train, the question of fact is suffi- 
ciently raised to go to the jury. Brown v. R. x., 634. 

13. Insurance-Contract-Evidence.-It is error in the court below to dis- 
miss a n  action upon a contract of insurance a s  on judgment of non- 
suit under the Hinsclale Act upon the evidence, when there is testi- 
mony tending to prove that there mas a complete and definite con- 
tract of insurance between the intestate and defendant company a s  
contained in the polky, and no evidence tending to show that the 
contract was ever modified or rescindctl. Waters v. Anwwitg Go., 663. 

14. Evidence-Contract-NominaZ Damag~s.-It is error to  sustain a mo- 
tion as  of normuit when there is evidence tending to show a breach 
of contract of sale; if such be proved, nominal damages are  a t  least 
recoverable. Manufacturing-Go. v. Machine WorLs, 689. 

NOTICE. See Purchaser with Notice, 1, 2 ;  Deeds and Conveyances, 11, 12, . 
16, 24 ; Vacant I~ands,  1, 4 ; Contracts, 12, 23, 52 ; Guardian and Ward, 1 ; 
Negligence, 1. 

Injunction-TJnc~rt(cin.ty.-Equity will not restrain a private nuisance 
that  is merrly dubious, possible, or contingent. When the plaintiff 
city seeks to enjoin defendant from injuriously polluting a river 
from which i t  draws its water supply, under Revisal, see. 3862, de- 
claring i t  unlawful to  c o r r ~ ~ p t  o r  pollute a stream which is the source 
of supply to  thil public of water for drinking purposes, and under 
section 3052, declaring i t  unlawful for a n  industrial settlement not to 
have a system of sewerage or t o  provide and maintain a tub system 
for collecting and removing human excrement from the slope of any 
public water supply, it must show special damage, or that such condi- 
tion rendered the water unfit for the usages to  which it  may he a p  
plied. Durham v. Cotton M$lls, 705. 

OBJECTIONS AND EXCEPTIONS. See Appeal and Error, 1, 4, 11. 

OBST'R.UCTIONS. See Highways, 2 ; Damages, 18. 

OMISSIONS. See Instructions, 14 ; Evidence, 36. 
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OPINION. See Evidence, 30; Trials, 1. 

OPTIONS. See Contracts, 12; Deeds and Conveyances, 6, 21a, 

ORAL CONTRACTS. See Contracts, 13, 29; Insurance, 5. 

ORDER O F  REFERENCE. 
No lJxception-Judge's Discretion.-A plaintiff who does not except to an 

order of reference is got entitled a s  of right to  a jury trial upon his 
exception to the findings of the referee, but he is entitled to have the 
judge below review the findings, and, for his own information, the 
judge may, in his sound discretion, submit the question to the jury, 
especially where the facts depend upon doubtful and conflicting testi- 
mony. ~Woseleg v. Johnson, 257. 

OSTEOPATH. See Damages, 4. 

PARENT AND CHILD. 
Custodg of Child-Habeas Corpus.-Where a child less than one year old 

had been placed by i ts  father in the custody of its grandparents, with 
whom i t  had lived about eight years, and who now claim the right of 
custody, and the court found a s  facts that  the father had not aban- 
doned the child; that there was no objection to the father a s  a proper 
custodian, and that  the interests of the child will not be prejudiced 
by giving him the custody of it: Held, that  this Court, on appeal, 
will not disturb a n  order made by the court below, in  the exercise of 
its sound discretion, that the child be restored by the grandparents to  
the father, i t  being proper under the facts and circumstances of the 
case and under Revisal, sees. 180 and 181. Newsome v. Bunch, 15. 

PAROL COR'TRACTS. See Contracts, 13, 29; Deeds and Conveyances, 35, 

PAROL TRUSTS. See Judgments, 5 ;  Uses and Trusts, 29. 

PARTIES. See Contracts, 13, 33a ; Removal of Causes, 16, 17 ; Judgments, 8a. 

Plaintiff and Defendant in Same Action-Harmless Error.-While it is  
irregular for one to be both a plaintiff and a defendant in  the same 
action, and as  defendant challenge a juror passed by the plaintiffs, 
over the objection of his codefendants, i t  is harmless error when it 
does not appear that  defendants' peremptory challenges were ex- 
hausted. Uedlin v. Bimpson, 397. 

PARTITION. See Estates, 7 ;  Appeal and Error, 21. 

PARTNERS. See Landlord and Tenant, 6.  

PARTNERSHIP. See Deeds and Conveyances, 32. 

PARTY IN INTEREST. See Practice, 4. 

PASSENGERS. See Railroads, 2, 3, 4, 28. 

PENALTY'. See Railroads, 14, 18. 

PENALTY STATUTES. 
1. Construction.-A statute imposing a penalty must be strictly construed 

in accordance with the meaning of the words employed, and must 
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PENALTY STATUTES-Continued. 

not be extended by implication or construction when the act com- 
plained of does not fall clearly within the spirit and letter thereof. 
Aleaander v. R. R., 93. 

2. Same-Prima Facie Case-Burden of Proof.-When the evidence dis- 
closes that  the time taken by the railroad company for transporting 
goods, etc., was prima facie reasonable as  fixed by the statute, the 
question of reasonable time is one far  the jury to measure by the 
statutory standard, the burden of proof being upon the plaintiff. 
IbicZ. 

3. RaiZroads-"Transport."-A statute (Revisal 1905, see. 2632) impos- 
ing a penalty upon a railroad company omitting or neglecting to 
"transport" goods, merchandise, etc., within a reasonable time, does 
not include within its meaning the delivery thereof, delivery neces- 
sarily requiring the concurrence of the consignee and having a dis- 
tinctive meaning. Ibid. 

4. RaiZroads-Rates-Published Tariff-Opposite Direction,.-In shipments 
to a great distance, special circumstances, such a s  flow of traffic, may 
justify a higher rate between two points in  one direction than in the 
opposite; and in a n  action for the recovery of the penalty under sec- 
tion 2642, Revisal, prohibiting railroad companies from charging more 
than the rate printed in the tariff in force a t  the time, or more than 
is allowed by law, i t  is error for the judge below in effect to charge 
the jury that such tariff rate published between the two points for 
freight moving in an opposite direction to that  of the shipment in 
question was conclusive, and that  they should be governed in their 
verdict a s  to the overcharge accordingly. Scull u. R. R., 180. 

5. Warrant--Facts-Amen&ment.-In a warrant to  recover a penalty un- 
der a statute, an averment alone that the amount claimed is "due by 
penalty," without stating the facts or pointing out the particular 
statute under which the penalty is claimed, is  insufficient, but the 
judge below may allow an amendment in  his discretion. Stone v.  
R. R., 220. 

6. Transport - Reasonable Time - Declaratorg. - Section 1467, Revisal 
1905, making i t  unlawful for certain classes of carriers operating in 
this State t o  omit or neglect to transport, within a specified reason- 
able time, any goods, etc., received by it  for shipment from or to any 
point in  the State, unless otherwise agreed upon, or unless the same 
be burned, stolen, or otherwise destroyed, is declaratory of the com- 
mon law, and does not exclude any defense a s  to  delay in  transporta- 
tion that  could properly be made thereunder, the burden of proof . 
being upon defendant to show reasonableness in  delays beyond the 
ordinary or reasonable time prescribed. Ibid. 

7. Name-Rules of Evidence-Enforcing Cornmo%-law Dutg.-Section 2632, 
Revisal, 1905, fixing a time limit within which the transportation of 
goods, etc., by certain carriers shall be prima facie reasonable, and 
beyond which prima facie unreasonable, changes the rule of evidence 
alone, and the penalty imposed is solely to  enforce a common-law and 
admitted duty, and is within the legislative authority. Ibid. 

8. Name-Consignor and Consignee-Owner of Bhipmmt.-When goods 
are  delivered to a common carrier for transportation, and bill of 
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PENALTY STATUTES-Continued. 
lading issued, the title, in the absence of any direction or agreement 
to the contrary, vests in the consignee, who is alone entitled t o  sue 
a s  the "party aggrieved" for the penalty given by section 26.32, Re- 
visal. Ibid. 

9. Construction - Refusal to Deliver Freight - Excuse-Interstate Com- 
merce.--While penal st'atutes a re  to be strictly construed, their con- 
struction must not defeat the legislative intent. Revisal, sec. 2633, 
regarding the delivery of freight to the consignee, was intended for 
his benefit and protection and to recognize and enforce the observance 
of rates as  fixed under the Federal laws, when applicable. I t  is  no 
defense to an action to recover a penalty, under Revisal, sec. 2633, for 
refusing to deliver a n  interstate shipment upon tender of freight 
charges by the consignee, for the defendant company to show i ts  
agent did not know the correct amount of the charges because of the 
defendant's failure to file its schedule of rates, under the requirement 
of the interstate commerce act, or that  the bill of lading showing 
such charges had not been received with the goods a t  their destina- 
tion, in the usual course of i ts  business. Harrill  v. R. R., 532. 

10. game- Delivery of Freight- Common-law Duty-Statutory Require- 
ment-Cmstitutional Law?.-A railroad company owes i t  a s  a com- 
mon-law duty to  deliver freight upon tender of lawful charges by the 
consignee, and, in  the absence of a conflicting regulation by Congress, 
Revisal, sec. 2633, imposing a penalty upon default of the railroad 
company therein, is  constitutional and valid and is a n  aid to, rather 
than a burden upon, interstate commerce. Ibid. 

11, game-Penalties Not Cumulative.-Revisal, sec. 2633, imposes only one 
penalty for the refusal of the railroad company to deliver freight 
upon demand and tender of charges, and i t  is not cumulative upon 
more than one demand for the same offense. Ibid. 

PENALTY STATUTES, CONSTRUCTION OF. See Contracts, 34. 

PERISHABLE PROPERTY. See Wills, 13 ; Railroads, 10. 

PERMISSIVE USE. See Deeds and Conveyances, 41; Evidence, 44. 

PETITION. See Processioning, 1; Removal of Causes, 13. 

PLACE O F  CONTRACT. See Contracts, 26. 

PLEADINGS. 

1. Processioning - Controversy ReaGTi t le  Involve&-Ejectment-Sufi- 
ciency of Petition.-When the petition and answer in  a proceeding for 
processioning show that  the controversy is  real, and that  the parties 
are  in possession of the lands, claiming them as their own, concern- 
ing which the boundary line is in dispute, i t  is error for the court 
below to dismiss the proceeding for want of sufficient allegation in 
the petition, and to try the case a s  an action of ejectment merely, 
although the title to land may have become involved incidentally. 
Green v. Williams, 60. 

2. Processio?l;ing a Matter of Right.-Where there is a dispute between 
adjoining proprietors in possession of land as  to the t rue dividing 
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PLEADINGS-Contir~ued. 
boundary line, either of them, under a proper petition and by regular 
proceedings, may have, a s  a matter of right, such line l~rocessioned 
under sections 325 and 326 of Revisal 1905. Ibid. 

3. Answer dufJi( ' i~nt.-A~~ answer alleging that the defendant "is advised, 
informed, and believes that  the first article of the complaint is not 
true, and therefore denies the same,': is sufficient t o  raise the issue. 
Gordner v. Lumber Go., 110. 

4. Rc~movaZ of Causc--Joint Uefe~dants-Bcveral Liability-Bir~gZe Ac- 
tion-B'edcrul Court.-Two defendants participating in the commis- 
sion of a tort to the injury of the plaintiff a re  jointly and severally 
liable, and when the plaintiff has proceeded against them in a single 
action, the cause is not separable, and cannot be removed by a for- 
eign defendant to  the Federal court, though different answers may 
be made and different defenses relied upon. Xtaton v. R. H . ,  135. 

5. Complaint-DomiciZc-Descriptive Words.-In the petition for the re- 
moval of a cause to the Federal court, the defendant dewribes itself 
as  a certain railroad company, and the complaint alleges that  i t  is a 
certain "railroad company, of Virginia"; the punctuation, by comma, 
being, as  shown, between the word "i20mpany" and the words "of 
Virginia," the latter words are  construed merely a s  descriptive of 
the domicile. Zbid. 

6. Evidence-Corporation Commission Reports-Public Records-Judicial 
Notice.-Reports of the Corporation Commission of North Carolina 
a rc  matters of public record, of which the courts therein will take 
judicial notice. Ibid. 

7. Nrvcrable Cause-Demurrer, When &lade-Pl.incipnl-Rur~ty.-When 
the chief ground of demurrer to  the complaint in  an action for  
summary ejectment covers only the cause of action upon the stay 
bond, the demurrer is to that  extent severable, though containing 
objections to other matters of the complaint; and it  may be sus- 
tained a s  to the sureties and disallowed a s  to  the principals upon 
grounds distinctly specified and separately assigned ; and, being thus 
special or severable and denying the plaintiffs' right to recover a t  all, 
the objection can be raised ore tenus in the Supreme Court, or the 
Court may notice i t  PX mero motu. Blackmore v. Winders, 212. 

8. Buf/icienc?/.-Every reasonable intendment and presumption must now 
be indulged in favor of the pleader, and pleadings inartificially 
drawn are suficient if from any portion or t o  any extent i t  can be 
gathered that  facts which constitute a cause of action have been 
alleged; though a motion to make the pleadings more definite or cer- 
tain, or even a demurrer, would have been good to formal defects 
rendering the pleading unintelligible or uncertain, or arising from 
the omission of allegations which can be cured by amendment. Ibid. 

9. Dcm~lr-er-ilnswc~-Ti~aiver.-T~~he~i a defendant interposes a demur- 
rer  to the complaint, which does not appear to  have been acted upon, 
all rights thereto are  waived by the subsequent filing of an answer. 
Moseleu v. Johnson, 257. 

10. Admitted Pacts-Tssues-Verdict TJnconflicting.-Facts admitted by the 
pleadings are  not issuable, and when the verdict of the jury finds 
there has been no damage to the property on account of detention 
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without otherwise varying the admitted-facts, such finding does not 
stand in the way of the relief to  be administered herein, and should 
be considered with the admitted facts. Hamilton v. Highlands, 279. 

11. Proper Judgment.-A judgment containing a mandate that the defend- 
an t  shall "provide sufficient gutters or pipes or drains for his large 
wall adjoining plaintiff's, to prevent the water falIing from the roof 
thereof from flowing against plaintiff's building and lot," is proper if 
i t  is a n  appropriate relief and in accordance with the allegations, and 
the verdict of the jury, though not named in the relief prayed for in 
the complaint. Davis 9. Smith, 297. 

12. Answer-Issues-Buficient.-mhile the material matter of fact, alleged 
on one side and denied on the other, applying a s  well to such a s  are  
raised by the answer and not alleged in the complaint, should be sub- 
mitted to the jury as  issues, yet when each party had the opportu- 
nity to  offer evidence bearing upon every phase of the controversy 
under the issues submitted, i t  is not reversible error for the trial 
judge to refuse to submit a n  issue tendered upon a particular phase. 
Main v. Field, 307. 

13. Admitted Pacts.-It is  unnecessary to submit to the jury a n  issue in 
regard to, or offer evidence on, a n  admitted fact under the pleading, 
which would have been issuable if denied. When i t  can be seen from 
such facts that the plaintiff was under the age of 12 years when 
injured, i t  is  not error for the trial judge t o  give instructions to the 
jury based upon the assumption that  they should find the plaintiff 

. was then under such age, leaving the question of age to them under 
proper instructions. Leatherss. Tobacco Go., 330. 

14. Form Under Statute-&@Went Evidence.-It is not necessary for the 
plaintiff to declare upon the statute prohibiting his employment un- 
der a certain age, when he sets out facts which bring his cause of 
action within its meaning. IBid. 

15. Revnoval of Cause-Foreign Defendant-Diversity of Citixenship.-OfJi- 
cers-Tort-Resident Defendants-Hingle Action.-While upon a peti- 
tion to remove a cause to the Federal court on the ground of diversity 
of citizenship by virtue of the statute, resident officers and directors 
of a foreign corporation, as  such, may not be made codefendants for 
the purpose of preventing the operation of the statute, yet when the 
complaint alleges that they a re  joint tort feasors and the plaintiff 
therein elects to unite them in a single action, the controversy is not 
separable a t  the election of the defendants; when a cause of action 
sounding in tort is alleged against the corporation, with the further 
allegation that  the resident defendants "are actively engaged and 
personally aiding, assisting, and coijperating with their codefendant 
in  carrying on the business in violation of the plaintiff's right," a 
cause of action is alleged against the resident defendants, and the 
prayer of the petition for removal should not be granted. Tobacco 
Co. u. Tobacco Co., 352. 

10. Rame-Matters of Record a t  Time-Allegations of Petition.-When a 
cause is  sought to be removed to the Federal court by reason of 
diversity of citizenship under the statute, an allegation of the petition 
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that defendants belleve the joinder of resident defendants was for 
the purpose of defeating Federal Jurisdiction, and not in good faith, 
will not, in the absence of any finding of the fact, be considered. 
Ibid. 

17. Issues Submitted-Issues Tendered.-When upon the complaint and 
answer. specifying upon the one side and denying upon the other. 
there a re  difYerent phases of negligence claimed by the plaintiff as  
arising on the facts, i t  is not error for the court below t6 refuse to 
submit separate issues addressed to the different allegations, if those 
submitted are germane and give to each party a fair  opportunity to 
present his rersion on the facts and his view of the law, so that the 
case may be tried on its merits. Horne v. Power Co., 375. 

18. Demuwer-Cause of Action-Damages Decided.--It is not error in the 
court below to overrule a demurrer to a complaint demanding dam- 
ages for mental suffering caused plaintiff by defendant's alleged 
negligence, not as  a separate cause of action, but a s  incident to a 
cause of action for failur'e on defendant's part to deliver certain whis- 
key which defendant, upon demand, wrongfully refused to deliver, and 
which was alleged to be for the purpose of relieving from pain and 
suffering plaintiff's dying mother. Thompson v. Empress Co.; 389. 

19. Bame4urisdict ion.-men from the allegations of a complaint, to 
which a demurrer had been interposed, i t  appears that  the action 
may be sustained as  a demand in tort in the Superior Court in a sum 
sufficient to give jurisdiction, and i t  is contended by the defendant 
that  the action is for a breach of contract, involving a breach of 
lsublic duty, and that  therein i t  ameared that the onlv sum recovera- 
ble would b e  but a few dollars, a i d  could only originate in the court 
of a justice of the peace, it  is the amount demanded in good faith 
and on facts alleged in the complaint as  a whole which reasonably 
tend to support it ,  that fixes the jurisdiction of the court;  and such 
cannot be restricted by defendant to his own point of view by irregu- 
lar  and defective pleading. Ibid. 

20. Demurrer-Cause of Action.-A demurrer can never be aided by sepa- 
rate averments of facts therein, but must be addressed solely to those 
alleged in the pleading attacked. Wood v. Kincaid, 393. 

21. CmpZaint-Demurrer,-When i t  can be seen by liberal construction 
that a complaint states a good cause of action, a demurrer will not be 
sustained. Ibid. 

22. Bame - Contract - Admission.-When the complaint substantially al- 
leges a contract, based upon a sufficient consideration and showing 
the liability of the defendant t o  the plaintiff upon an employee's 
indemnity bond executed for the plaintiff's benefit, and a demurrer 
is made thereto, i t  is an admission that  the contract is correctly set 
out in the complaint, though the contract may not be fully stated. 
Ibid. 

23. Bar~ze-Procedure.-\Vhen the complaint substantially alleges facts 
showing that the defendant is liable under a contract, without clearly 
or definitely setting out the terms of the contract, the proper remedy 
is a motion to make the pleadings more definite and certain, or, 
where permissible, a demurrer to its form and not to i ts  substance. 

I Ibid. 
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24. Co,mplaint-Xotion to Dikmiss.--.4n answer filed to the complaint, con- 
taining nothing to aid the allegations thereof, does not preclude a 
motion to dismiss. Painter u. R. R., 436. 

25. Judgment-Specific Performance--Estoppel.-A judgment is decisive of 
the points raised by the pleadings, or which might properly be predi- 
cated upon them, and does not embrace any matters which might 
have been brought into the iitigation, or any cause of action which 
the plaintiff might have joined, but which a re  neither joined nor em- 
braced in the pleadings; a judgment in proceedings t o  foreclose a 
mortgage, to secure the purchase price of lands conveyed to the plain- 
tiff under a prior contract to convey, does not estop the plaintiff in 
enforcing specific performance against the vendor for the conveyance 
of certain Lands omitted by mutual mistake from the deed made in 
pursuance of €he contract to convey, when such matter is neither 
joined nor embraced in the pleadings in  the action of foreclosure. 
Shakespeare v. Lumber Co., 516. 

26. Judgment-Matters Embraced-nub stun ti all^ the Same' Counterclaim- 
Estoppel.-The cause of action embraced by the pleadings is  deter- 
mined by the judgment thereon, whether every point thereof is act- 
ually decided by verdict and judgment or not. Defendants having 
recovered upon a counterclaim for damages against plaintiff in  a 
former action, upon a note given for machinery purchased, on the 
ground that  the machinery was unsuitable and unskillfully set up, 
etc., are  estopped to again set up substantially the same counterclaim 
in a n  action brought by plaintiff upon another note, subsequently ma- 
turing, given for the same purpose. Varwfackring 00. .v. Hoore, 527. 

27. Action, Trespass Quare Clausum Fregit-Bozclzdarieu--In the trial of 
a n  action for trespass quare clausunb fregit, if the plaintiff sets out 
in his complaint the deed under which he claims title, containing a 
description of the Focus i n  quo, he will not, without amendment, be 
permitted to  claim some other description not included in his deed. 
An adverse finding by the jury of the issue directed to his contro- 
verted allegation defeats his action. Fincannon 2% Sudderth, 587. 

28. Name-Issues-Practice--Judgment.-Under the Code of Civil Pro- 
cedure a party may join i n  his complaint a cause of action for tres- 
pass with one to settle a disputed boundary, but he should state the 
two causes of action separately, to the end that  appropriate issues 
may be submitted apd judgment entered upon the verdict. Ibid. 

29, Htatute of Frauds.-When the plaintiff sues upon contract and the 
defendants deny the existence of any contract, the defendants can 
avail themselves of the plea of the statute of frauds, when pertinent, 
without specially pleading it. Wirtdera v. HiZZ, 614. 

30. Statute of Limitations-8ufJiciency.-The statute of limitations is sufi- 
ciently pleaded for title under adverse possession if it appears by 
plain and reasonable intendment that defendants assert as  a fact 
they had adverse possession of the lands for twenty consecutive years. 
Duckworth v. Duckworth, 620. 

31. RaiZroads-Torts-S,eparable Confrovers~-Removal of Cause.-At com- 
mon law and under Revisal, sec. 469, a n  action in tort, against several 



INDEX. 

P L E A D P N G S - C ~ ~ ~ ~ ~ I ~ ~ ~ ~ .  

defendants is joint or several according to the declaration of the 
complaint, and the plaintiff's election determines the character of 
the tort, whether joint or several; the complaint in  a suit against 
a forei~m railroad company arid its resident train dispatcher and 
telegraph operators, alleging that  the plaintiff's intestate was killed 
by thc negligence of the defendants, caused by the collision and 
wreck of two trains owned and operated by the railroad company, 
does not state a separable controversy and cannot be removed to 
t h r  Federal court on the ground of diverse citizenship. Hough v. 
R. R., 692. 

32. Same--Fraudulent Joinder of Partres-Record.-The mere allegation 
in the petition of the foreign defmdant that the joinder of the resi- 
dent with the foreign defendant was a device of the plaintiff for the 
fraudulent purpose of defeating the defendant's right of removal is 
insuficient. To remove the cause, the defendant must not only allege, 
but prove, that there was a wrongful joinder of defendants for the 
purpose of preventing the removal, and the question' of the insolvency 
of the resident defendants cannot alone determine the right of the 
plaintiff to  join them in the action. Ihid. 

33. Same-Record.-The question of separable controversy is alone deter- 
mined by the record a t  the time of filing the petition. Zbid. 

POLICIES O F  INSURANCIG. See Insurance, 5, 18, 21. 

POSSESSION. Sep Adverse Possession, 1. 

PRACTICE. 
1. Contracts-Rrfosm(~Iion and Darnngca-One Action.-In proper in- 

stances our courts having both legal and equitable jurisdiction have 
authority to  reform a contract and award damages in the same suit. 
li'loars v. Insurance Ca, 232. 

2. Supreme Coul t-Motion to be MarZe Party4udgmclzt-Rcformatio.n.- 
After a n  appeal from the judgment of the Superior Court has been 
heard and determined by the Supreme Court, a party to the cause can- 
not maintain a motion in the latter court to correct the judgment of 
the court below so as  to  make i t  declare thht an assignment of his  
interest therciil to a n  attorney of record was subject to thc payment 
of a sum of money, and had not passed from him, when it  is admitted 
of record in the appeal that  such assignment had been made, and n o  
exception was taken in the Suywrior Court. Mosel~g v. Johnson, 277. 

3. Js.rues-New 7'rml on Onc JSWP-f'rcution to Superior Court ,Iudgcs - 
The .judges of the Superior Uourt a re  cautioned that, in awarding 
a new trial upon one issue alone, i t  should clearly appear that  the 
matter involved is entirely distinct and separable from the matters 
involved in the other issues, can be had without danger of complicir- 
tion, and that no possible injustice can be done either party. J a r r ~ t t  
v. Trunk Co., 299. 

4. Rec'ovrary-Party in 1r~terest.-The real party in interest may SUP and 
recover in his own name upon a contract made in his behalf, under 
our Code system. Faust v. Faust, 383. 

5. Pleadings-P~ocedure-Tvhen the complaint substantially alleges facts 
showing that  the defendant is liable under a contract, without clearly 
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PRACTICE-Continued. 
or definitely setting out the terms of the contract, the proper remedy 
is  a motion to make the pleadings more definite and certain, or, where 
permissible, a demurrer to  its form and not to  its substance. Wood 
v. Kincaid, 393. 

6. Coatract-Evidence-Parties-Nonsuit.-When i t  does not appear that 
one of two defendants was a party to  or authorized an agreement, the 
subject of the suit, made in his name, and a motion as  of nonsuit was 
not made by him upon the evidence a s  authorized by the statute, a n  
instruction that  in no view of the evidence can the plaintiff recover 
was erroneously refused, and a new trial will be granted as  to him, 
on appeal. Batterfield v. Kindleg, 355. 

7. Appeal and Errol-Eupreme GozcrE Rules.-When, under Rule 5 of the 
Supreme Court, the transcript of the record of the case on appeal 
from a judgment rendered before the commencement of a term of the 
Supreme Court is not docketed a t  such term seven days before enter- 
ing into the call of the docket of the aistrict to which i t  belongs, and 
stands for argument, i t  will be dismissed, under Rule 17, upon motion 
of the appellee, and his filing the required certificate seven days 
before entering into the call of said district, if such motion is made . 
prior to the time of docketing the transcript. Vivian u. Mitchell, 472. 

8. Bame-Appeal Bond-Laches.-When the appeal bond is not filed a t  or 
before the time of docketing the appeal (Revisal, sec. 593) ,  the Su- 
preme Court will not reinstate the case and allow an appeal bond to 
be filed, unless laches is negatived or reasonable excuse shown. Ibid. 

9. Same-Dutg of Appellant, Agent or Attornew-Excusable Neglect.-It 
is  the duty of the appellant, or his agent or attorney, a s  a condition 
precedent, to take the steps prescribed to perfect his appeal. An ap- 
peal having been dismissed, under Rule 5 of the Supreme Court, will 
not be reinstated on the ground of "accident, mistake, or excusable 
neglect" of the attorney, when i t  appears that  the ground of his mo- 
tion is a miscalculation of the time required in which the transcript 
should be docketed, or his mistake in sending i t  to  the printer instead 
of to the clerk of the Supreme Court.  bid: 

10. Cases Consolidated on Trial-Bepa-rate Appeals.-Where actions are  
united and tried together in the court below for the sake of con- 
venience, and not consolidated in the sense that  they thereby became 
one action, nor within Revisal, secs. 469 and 411, and the verdict being 
substantially different as  to  each party, separate appeals should be 
taken. TVilliarns v. R. R., 498. 

11. Grants-Vacant Lands-Xotice-Alias Notice.-The purpose of Revisal, 
see. 1709, is to bring the claimant into court to show cause, if any he 
has, why his entry upon "vacant and unappropriated lands" should 
not be vacated. Upon an insufficient notice given thereunder it is 
proper for the court to order the issuance of alias notice. Lumber 
Go. c. CYoffeffey, 560. 

12. Plaadings-Issz~es-vT?~dgment.-TJnder the Code of Civil Procedure a 
party may join in his complaint a cause of action for trespass with 
one to settle a disputed boundary, but he should state the two causes 
of action separately, to the end that appropriate issues may be sub- 
mitted and judgment entered upon the verdict. Pincannon v. Bud- 
derth, 587. 
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13. Referee's Report-Confirmation-Evidence.-When there is competent 
evidence to sustain the findings of fact by the referee, and his report 
is confirmed by the judge below, i t  will not be disturbed. Thornton 
v. MchTeely, 622. 

14. Judgment-Collateral Attack-Presuntption.-Upon motion to revive a 
dormant judgment, the defendant cannot show aliunde that no service 
of process had been originally made upon him. The presumption 
that  he was properly a party is conclusive until removed by a correc- 
tion of the record itself in  a direct proceeding for that  purpose. 
Brnnthers v. Bprouse, 637. 

15. Appeal-Power of Court-Correcting Erroneous Judgment-When the 
Supreme Court reviews a judgment entered by the court below, sup- 
posed to be in conformity with a former order, but erroneous, i t  is 
proper, in setting aside the judgment, to direct the proper order to be 
made in accordance with its declared purpose in the former appeal, 
when the case is in its interlocutory stage and nothing h a s  been done 
to prejudice either party. Durham v. Cotton Mills, 705. 

PREMIUMS. See Insurance, 4. 

PRESUMPTIONS. See Contributory Negligence, 9 ; Instructions, 10 ; Prin- 
cipal and Agent, 4 ;  Judgments, 17;  Railroads, 41, 42, 43 ; Cpntracts, 46; 
Negligence, 41). 

PRIMA FACIE CASE. See Evidence, 8, 39, 63;  Burden of Proof, 2, 7. 

PRIKCIPAL AVD AGENT. 

1. Insurance-Mutual MistaFe-Authority of Agent.-To correct the writ- 
ten policy on the ground of mistake, it  must be alleged and shown 
that the mistake is mutual-on the part of the company and the 
insured; and when the agency is one of limited and restricted powers 
i t  must be further shown that the policy a s  claimed is one within 
the power possessed by the agent, either expressed or implied. FZoars 
v. Insurance Co., 232. 

2. flame.-Where the agent had no power to  issue policies and was not 
the general agent of the company, but a soliciting agent of restricted 
powers, his mistake concerning a policy to  be issued, which was con- e 
trary to the rules and regulations of the company and which it  did 
not authorize, cannot be imputed to the company. Ibid. 

3. Same-Policu Intended.-In the present case there is  no evidence of 
any mistake on the part of the company, or that it  delivered a policy 
differing from the one i t  intended to deliver. Ibid. 

4. Evidence Sufficient-Confidential Age~ht-Dealings-Fraud Presumed.-- 
When i t  appears that an administrator, who claims property of his 
intestate by purchase or gift from his intestate, had acted a s  his con- 
fidential agent prior to his death, that his intestate was a feeble old 
man a t  the time of such purchase or gift, and confided to his manage- 
ment his estate, the burden is on the administrator to show a full and 
sufficient consideration, if claimed by purchase, and that  his intestate, 
knew what he was doing, had capacity to  understand it ,  and that no 
undue influence was exercised by him, if claimed by gift. Moseley u. 
Johnson, 257. 
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PRINCIPAL AND SURETY. 

1. Pleading-Severable Cause-Demutrer, When Made.-When the chief 
ground of demurrer to  the complaint in an action for summary eject- 
ment covers only the cause of action upon the stay bond, the demurrer 
is to that  extent severable, though containing objections to  other mat- 
ters of the com~la in t  ; and i t  may be sustained a s  to the sureties and 
disallowetl a s  to the principals upon grounds distinctly specified and 
separately assigned ; and, being thus special or severable and denying 
the plaintiff's right to recover a t  all, the objection can be raised orr 
tcnus in the Supreme Court, or the Court may notice i t  ex mero motu. 
Blaekrnore v. Winders, 212. 

2. Xstcnsion of Credit.-Whcm a married woman executed her note, se- . 
cured by mortgage on her separate property for the purpose of secur- 
ing a line of credit to a firm of which her husband was a member, and 
such note was used a s  collateral by the payec, thc original note is  
not discharged by renewals of the notes given by the payee. Pttts v. 
Grocery Co., 463. 

3. Negotiable Tnstruments-Entension of Peymenf-lWurried Women.-An 
agreement contained in a note executed by a married woman a s  
surety, and secured by mortgage on her separate real estate, to waive 
defense by reason of extension of time to thc principal debtor is valid 
and will be enforced in an action to foreclose the mortgage. Ibid. 

PRIORITIES. See Executors and Administrators, 20. 

PROBARLE CAUSE. See Malicious Prosecution, 1 ; Questions for Court, 5. 

PROBATE. See Deeds and Conveyances, 10. 

PROBATE OFFICER. Sce employee ; Deeds, 10. 

PROCEDURE. See Practice, 5. 

PROCESSIONING. 

1. Boundaries - Controversy Real -!Title Involved - Ejectment - S u n -  
& n c ~  of Pctiti0n.-Wh~n the petition and answer in a proceeding for 
processioning show that  the controversy is real and that  the parties 
a re  in ~)osscssion of the lands, claiming them a s  their own, conc2erning 
which the boundary line is in  dispute, i t  is error for the court below 
to dismiss the procceding for want of sufficient allegation in the pcti- 
tion, and to try the case a s  an action of ejectment merely, although 
the title to land may have become iiivolved incidentally. Green v. 
Williams, 60. 

2. A Matter of Right.--Where there is a dispute between adjoining pro- 
prietors in  possession of land a s  to  the true dividing boundary line, 
either of them, under a proper petition and by regular proceedings, 
may have, a s  a matter of right, such line processioned undpr sections 
325 and 326 of Revisal 1905. Ibid. 

3. f$l,'idmce Suncicnt.-A map made by the surveyor appointed in the 
proceedings for processioning put in  evidence to support petitioner's 
contention a s  to  the true line, and the evidence corroboratirlg it ,  with 
such matters a s  tend to show inaccuracies of survcys and measure- 
ments, should be submittcd to the jury under proper instructioi~s 
from thc court below. Ibid. 
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4. Hwden of Proof.-The burden is upon the petitioner to establish his 
conte~ltiorl as to the true boundary line. Ibid. 

PROI3IBITICD AGE O F  EMPLOYMENT. See Negligence, 27 ; Contributory 
Negligence, 6. 

PROXIMATE CAUSE. Sce Negligence, 2, 6, 16, 24. 28, 29, 41; Contributory 
Negligence, 3, 7. 

I PUNITIVE DAMAGES. See Damages, 16 ; Negligence, 18 

I PUltCHASERS WITH NOTICE. 

1. Y'oums-Bond Issue-Act.-Purchasers of bonds issued under the pro- 
visions of a legislative act a re  fixed with knowledge of its terms arid 
conditions. Lumbertor& v. Nzlaeen, 303. 

2. Xamc-Bonn Fide Purchaser for  Value.-A corporation purchasing al- 
most the entire assets of another corporation, paying the individual 
directors and stockholders therefor, and not ascertaining and provid- 
ing for the debts of the other corporation, is not a n  innocent pur- 
chaser for value, without notice. McIver v. Hardware Co., 478. 

QUESTlONS FOR COURT. 

1. Contracts- Character-Leasc-Conditional &"ole.-The purpose deter- 
mines the rcal character of a contract as  a question of law, and a 
written contract, called a lease by thc parties, is construcd as  a con- 
ditional sale which provides: That the defendant agrees to  L'hire to 
the use" of plaintiff certain instruments a t  a fixed rental in  specified 
installments, with plaintiK's right to the possession without previous 
notire or demand in the event of defendant's default in  payment of 
the installments, called rent, when due, and in such event the amount 
of "rental" ~)reviously paid to be retained by plaintiff a s  damages for 
the breach of the contract; upon complying with the terms of the 
contrart the defendant to have the right of purchase a t  a price equal- 
ing thc sum total of the stipulated rental price, the payments there- 
tofore made being deducted. Harniltoffl v. Highlands, 279. 

2. Stimp-1Zcdcmptioft.-Under a contract purporting to  be a lease, but 
construcd a s  a conditional sale, the defendant may redeem by paying 
thc amount due, with intcrest and costs; or, in default, the court will 
order the property sold and the proceeds of sale applied to the pay- 
ment of the debt, interest and costs, and the surplus, if any, paid to 
defendant. Ibid. 

3. &"arne-~>lcctio~~-T'i??~e.-The defend:mt may elect to  regard thc con- 
tract a s  a lease and to terminate it, o r  to avail himself of the provi- 
sions in the clause of forfeiture by surrendering the property a t  any 
time hefore the full time for payment has expired, and he may be 
bound by such election thereafter; but he is not bound'by a motion 
made during the trial to that  effect when i t  was disallowed, or by an 
offer when it  was not accepted. Ibid. 

4. Trial ,Judge - Findifzgs-Expert-Conclusive Evidence-Weight.-The 
filldings of the court below, supported by evidence that  the witness 
is a n  expert, is not reviewable, and i t  is  for the jury to  decide the 
weight to  be given the testimony. Allen v. Traction Go., 288. 
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QUESTIONS FOR COURT- Continued. 

5. Pacts h'stablislbed-Probahle Cause.-In a n  action for malicious prase- 
cution the question of probable cause arising from facts admitted or 
established is  one of law for the court. ililorgan. v. Xtewart, 424. 

6. Penalty-Statute-Count~~ Xafiitary Board-Regz~lutions-Validity.-In 
pursuance of section 4451, Revisal, authorizing the sanitary commit- 
tee of a county to make regulations and provisions for the vaccina- 
tion of its inhabitants, and to impose such penalties a s  they may 
deem necessary to protect the public health, and of section 4355 
thereof, making those violating the rules and regulations of the com- 
mittee guilty of a misdemeanor, and fined or imprisoned, such rules, 
rrgulations, or orders, when reasonable and relevant to the purpose, 
a re  a valid exercise of authority. Ibid. 

QUESTIONS FOR JURY. 

1. Evidence-Suficie'~zcy.-Evidence that  the plaintiff had a dam to pre- 
vent the overflow of water from a river upon his land and which 
never broke until the erection below of a cross-dam by the defendant; 
that the cross-dam prevented the natural overflow water from the 
river being carried down a natural flood channel on defendant's land, 
and that  since the erection of the cross-dam by the defendant the 
plaintiff's dam had broken three times during freshets on account of 
ponding water against it, is such open and visible connection between 
cause and effect a s  to make it proper to  be submitted to  the jury, espe- 
cially a s  the plaintiff had testified that  the first break in his dam was 
caused by thc defendant's cross-dam ponding water back and against 
it. Clark u. Guano Co., 64. 

2. Trial Judgc-Intimation of Opinion of Pact.-Under Revisal, see. 5.15, 
the trial judge is restricted to plainly and correctly statiny the evi- 
dence and declaring and explaining the law arising thereon; and 
when his peculiar emphasis, or language, or manner in  presenting or 
arraying the evidence indicates his opinion upon the facts, or conclu- 
sions of fact, a ccnire de novo will be ordered. Withers v. Lane, 154. 

3. County Con~~?%issamers-Cartmay-Private Act-"BufJicient Reasons."- 
When, under a private act providing that  the commissioners shall 
order a cartway to be laid out over the lands of another by a jury 
of view, upon "sufficient reason" shown, a petition is made to the com- 
missioners to  lay out a cartway over the defendant's lands, it is  error 
in  the court below to sustain a demurrer to the complaint alleging 
that  the petitioners have a way of reaching the road in question by 
going a "long distance" and a "roundabout way," not so convenient 
to  them a s  the cartway they seek to have established; that  the outlet 
they were then using was not theirs of right, was held by a precarious 
tenure, was very bad and rough and increased the distance of travel 
by 2% or 3 miles; the question of "sufficient reason" being one for 
the jury under proper instructions from the court, and the reasons 
assigned not being per se insufficient. Cook v. Vickers, 312. 

4. Xame-Evidence-Declarations.-The physical delivery by the company 
of the policy of insurance to the applicant thereof makes out a prima 
facie case that  there is  a completed contract of insuraqce a s  con- 
tained in the policy; but the effect of such physical delivery can be 
qualified and explained, and, on issue properly joined, pertinent decla- 
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I QUESTIONS FOIL JURY-Continued. 
rations of plaintiff's intestate made a t  thc time, or afterwards, when 
against the interest of declarant, may he relevant a s  testimony on the 
question. Wuters v. Annuity Co., 663. 

I QUESTIONS O F  LAW. See Contracts, 20; Malicious Prosecution, 2. 

I QUITCLAIM DEEDS. See Deeds and Conveyances, 13, 14. 

1. Bcgligctw-Noticca in  Car-"Invitution" to Platform-It is not negli- 
gence on the part of a passenger on'a railroad car  wherein is posted 
noticcs reading, "I'assengers will not occupy the platform while the 
train is in motion," to leave his seat and go upon the platform of the 
car for the purpose of getting oft" a t  his destination, when the train 
had slowed down almost to  a complete stop, and "All off !" had been 
called out by the conductor. l j a r d e ~ ~  v. R. R., 1. 

2. Proximate Cause-Duty to itlighting Passenger.-When the brakeman 
on the train saw, or could have seen, a passenger in  the act of alight- 
ing from the car of a slowly moving train a t  his destination, and 
signaled the engineer to "go ahead," and in consequence of which the 
passenger was injured by the sudden jerking forward of the traip, 
the proximate cause of the injury was the negligence of the bmke- 
man. I~IML 

3. Duty to nlightir~g Passe?~gcr.-When a brakeman on a train saw a 
passcnger alighting from a car a t  his destination, it was his duty to 
see that the passenger had already descended to the grourid before 
signaling the engineer to  "go ahead." Ibid. 

4. ~ S t r t ~ t  l~ailu~~1ys-J2elation of Passenger-ITis Right.-A person who 
has appropriately indicated his desire to  become a passenger on R. 

street car, whatcvcr his destination, and who, in good faith, is in the 
act of boarding i t  when stationary a t  its regular stopping place, is 
entitled to all the rights of a passenger, and such person is  not hound 
to prcparc for, or anticipate, a sudden starting of tbc car. Bnipfs v. 
12. B., 18. 

5. Carc Required of Co&uclor.-The conductor of a street car is not ex- 
cused hy his failure to  observe that all passengers a re  not safely on 
board, and by his not seeing an iritendcd passenger in the act of 
boarding before giving the signal to  start. Ibid. 

6. Ncgligencc,-Public Grossinq-Olistr thetion-PronLmale Cause-Contrib- 
utory NrgZigcr~cc.-It is  error in the court below to sustain a demur- 
rer to  a complaint alleging that the defendant unlawfully, wrongfully, 
and unnecessarily obstructed with its freight train a public crossing, 
which was the proximate cause of a n  injury received by the plaintiff 
when his horse was running beyond his control, though the mere 
obstruction a t  the time did not, in itself, constitute negligence, unless 
unnecessary and unlawful. L)uffy v. 12. R., 26. 

7. Ncgligmcc-Arrest of Passcnqer.--It is not the duty of a railroad com- 
pany to protect a passenger by resisting a known officcr of the law in 
arresting him, or to adjudqe the right of the ofiicer in so doing, and 
the consequent delay of the train is no evidence that  the conductor 
aided in making the arrest. Rowden u. R. R., 28. 
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ICAILROAI>S-Continued. 
8. ~\~egligenee-Edde?ecc-Coun.scl's Xtatemcnt of Pertinency.-When i t  is  

contended, in defcnse to an action for negligence, that  the horse 
hitched to a conveyance containing the plaintiff was standing ncLar 
the railroad track, apparently under control of the driver, but became 
unruly and got upon the tmck too late for the observant eriginecr of 
a n  approaching train to avoid the injury, which contention is dis- 
puted, i t  is  error for the court below to exclude a n  answer to  a n  
appropriate question, when i t  is stated by the defendant's counsel to  
be for the purpose of showing that  the plaintiff had said to the wit- 
ness that  the horse had stopped near the crossing, though the answcr 
would he cumulative to testimony previously given by one who had 
hcard the conversation, the testimony proposed to bc elicited beinp 
a n  admission of the plaintiff himself, and therefore naturally stronger 
than that  of the other witness. Baker u. R. R., 36. 

9. l m p w t ~ d  Negligence.-The doctrine of imputcd negligence docs not ap- 
ply to one who is  in  a conveyance a s  a gnest of another, and who is 
not driving a t  the time or in charge of the conveyance. Ibid. 

10. 8uitable Cars-Perishable Goods.-A railroad company must furnish 
suitable cars for perishable gwds accepted for shipment. LWcCorznell. 
Rros. v. R. R., 87. 

11. Perishable Property-Refrigefaator Cars-T'?tdisclosed Arrangements-- 
"Icing"-Liability-Burden. of Proof -When the defendant railroad 
company is  not compelled to  accept perishable goods for  shipment, 
but does so under a n  arrangement with a refrigerator company 
whereby the latter company was to furnish cars for perishable goods 
and do the necessary "icing," the former company to handle such 
cars in the course of its business, the railroad company is liable to 
the shipper for damages caused by the neglect to  do the "icing" re- 
quired, the shipppr having no knowledge or notice of the contract and 
holding the hill of lading of the railroad company, the burden of 
proof being upon the plaintiff to show negligence only. Ibid. 

12. Measure of Damages-Linbilit~j-Pnrtinl Exemption.-The measure of 
damages to' shipment of car-load of perishable goods, caused by 
defendant's negligence, is the net value a t  destination aftcr tleduct- 
ing commissions and cost of sale; and a stipulation in  the bill of lad- 
ing that  such should he the value of the goods a t  the place of ship- 
ment is, pro tanto, a partial exemption of liability from the effect of 
the defendant's negligence, and is  void. I7)id. 

13. ilIcastcrc of Dumngcs-Time and PlaceWoods--Jfhdge's (!barge.--The 
measure of damages to  plaintiff's woods caused by the negligence of 
the defendant is the reasonable worth of the property a t  the time and 
place or locality of destruction, and i t  was not error in  the court 
below to refuse to charge that  such was the value of the wood stand- 
ing in  the woods, plus the cost of cutting. Har t  T. R. R., 91. 

14. Pfnalty-"Tmnsport."-h statute (Revisal 1905, sec. 26.32) impming 
a penalty upon a railroad company omitting or  neglecting t o  "trans- 
port" goods, merchandise, etc., within a reasonable time, does not 
include within its meaning the delivery thereof, delivery necessarily 
requiring the concurrence of the consignee and having a distinctive 
meaning. Aleoander u. R. R., 93. 
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Penalty Statutes-Co~%struction.-A statute imposing a penalty must 
be strictly construed in arcordance with the meaning of the words 
employed, and must not be extended by implication or construction 
when the act complained of does not fall clearly within the spirit and 
letter thereof. lbid. 

Statute-'l'ransport-Prima Facie Case-Rw-den, of Proof.-When the 
evidence discloses that  the time taken by the railroad company for 
transporting goods, etc., was prima facie reasonable a s  fixed by the 
statute, the question of reasonable timc is one for the jury to measure 
by the statutory standard, the burden of proof being upon the plain- 
tiff. Ibid. 

Negligerice - P l a i n t i r s  Dutv-Repuiriu~g Defective Xachiner?j.-When 
under instructions from his superior oRccr the plaintiff, in repairing 
a piece of machincry, with knowledge of its defects, negligently 
caused an injury to himsclf in such manner a s  i t  was his duty in 
repairing to prevent; he canuot recover, and lievisal, sec. 1905, has no 
application. Mathis v. B. R., 162. 

Rates-Published Tavifl-Opposite I)irectio?z-lie?raW.-In shipments 
to  a great distance, special circumstancw, such as  flow of tratfic, may 
justify a higher rate bctwccn two points in one direction than in the 
opposite and in a n  action for the recovcry of the penalty under sec- 
tion 2642, Revisal, prohibiting railroad companies from charging more 
than the rate printed in  thc tar id in force a t  the time, or more than 
is allowed by law, it  is error for the judge bclow in effect to charge 
the jury that such tariff rate published between the two points for 
freight moving in a n  opposite direction to that of the shipmrnt in 
question was conclusive, and that  they should be governed in their 
verdict a s  to the ovrrchargr accordingly. Scull v. 12. R., 180. 

Z'ransport--Rcwsoriahle Timc-DecZaratorf] Statute.-Section 2632, Re- 
visal 1905, making i t  unlawful for certain classes of carriers operatin? 
in this State to onlit or neglect to  transport, within a specified rea- 
sonable tinw, any goods, etc., received by thrm for shipment from or 
to any point in the State, or otherwise destroyed, is declaratory of 
the common law, and dors not exclude any defense a s  to delay in 
transportation that could properly be made thereunder, the burden of 
proof being upon defendant to  show reasonableness in delays beyond 
the ordinary or reasonable time prescribed. Stone v. R. R., 220. 

20. Same-Rules of Evidence-E~iforcing Common-law Duty.-Section 2632, 
Revisal 1905, fixing a time limit within which the transportation of 
goods, etc., by certain carriers shall be prima facie reasonable, and . 
beyond which prima facie unreasonablc, changes the rule of evidence 
alone, and the penalty imposed is solely to enforce a common-law and 
admittcd duty, and is within the legislative authority. Ibid. 

21. Xamc - Consignor and Consignee - Owner of Shipment -Party Ag- 
gr.ie?~ed.-When goods a re  delivered to a common carrier for trans- 
portation and bill of lading issued, the title, in the absence of any 
direction or agreement to the contrary, vests in  the consignee, who is 
alone entitled to sue as  the "party aggrieved" for the penalty given 
by section 2632, Revisal. Ibid. 
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22. Negligence-Employment-ll'wo Corporations.-In a n  action for dam- 
ages through defendant's negligence the plaintiff must show his em- 
ployment; and if employed by one of two corporations in the hands 
of the same receiver, and he is injurcd while crigaged in working for 
the other under the instructions of thc receiver, evidence of such em- 
ployment is  sufiicient to go to the jury in a n  action against the corpo- 
ration for whom he was working when injured. Bri t t  v. R. R., 242. 

23. flame--Evidence Conflicting4ury.-When, in a n  action for damages 
arising from alleged negligence of the defendant, it is contended that  
plaintiff was employed by a digercnt corporation, and not in the 
particular work in which the injury was occasioned, and the evidence 
is conflicting, the jury should find the facts from the evidence under 
proper instructions from the court. Ihid. 

24, Negligence-llefective Appliance~-Evider~ce4ur~.-It is the duty of 
the employer to furnish reasonably safe appliances to  be used by the 
employee in  the discharge of his employment; and evidence that  a 
certain one of two chains for loading logs upon a car was defective, 
that  plaintiff notified defendant's manager thereof and requested 
other chains usually used in such work, which the manager promised 
to furnish, and instructed the plaintiff to proceed with the work in 
which the injury was occasioned, is  sufficient to go to the jury upon- 
the question of negligence. Ihid. 

25. Negligence-Fellow-sert1ants~OtI~er Servants' Concurring Ncgligence- 
/nterveming Acts-Proximate Ctrusc.-Under Revisal, see. 2646, the 
defendant railroad corporation cannot escape liability owing to negli- 
gent act of fellow-servant, and, if it undertakes to  load logs upon its 
cars when it is  the duty of another corporation to do so, i t  assumes 
liability for the negligent acts of the employee of such other corpora- 
tion-not independent and intervening acts to avoid liability, but 
which, coricurring with other negligent acts proximately causing the 
injury, focalize into one proximate cause producing thc result. Ibid. 

26. Negligence-4ssumptio~z of Risk-Contrihutorg Negligence.-The em- 
ployee assumes no risk in  the proper use of defective appliances after 
notifying the employer thereof, who pronlises to remedy the defect ; 
but he must usr them with proper regard to  t h ~ i r  known condition, 
and, failing in  this, he would be guilty of contributory negligence, 
which would bar his recovery. Ihid. 

27. Land - Damages - 82crface Water Overflow-Lower Proprietor.-The 
lower proprietor must receive the surface water which falls on ad- 
joining higher lands and naturally flows therefrom. In  a n  action for 
damages to bottom-lands of plaintift' by water flowing down and 
across dcfendant's track and ponding plaintiff's land, i t  is  error for 
the court below to chargc the jury that  "the defendant owed to the 
plaintiff the duty to provide side ditches sufficient to collect and carry 
off a l l  surface water that  came down from the land above in its 
natural flow." Greenwood v. R.. R., 446. 

28. Passengers - Negligence - Damages.-Compensatory damages may be 
recovered of the defendant for failure of the engineer to  stop a train 
a t  a flag station when he should have stopped upon being signaled, he 
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having failed to see the plaintiffs' signals by reason of negligence in  
not kecping a proper lookout, and plaintiffs being ready to pay their 
farc  and to take the train from that station to another on defendant's 
road. Williams v. 12. R., 498. 

29. Bame-Punitive Damages.-Defendant is  liable to  plaintiffs for such 
punitive damages, in addition to compensatory damages, as  the jury 
may see fit to award, upon its engineer willfully refusing to stop the 
train a t  a flag station, where it should have stopped under the cir- 
cumstances. Zbid. 

30. Bume-&Ieasure of Damages.-The plaintiffs' measure of damages, aris- 
ing from the defendant's responsible negligence in failing to trans- 
port thclm from one station on its road to another station thereon, is  
that  arising from personal annoyance, inconvenience, discomfort, and 
physical effort incident, in this case, to  plaintiffs having walked to 
their destination, a distance of about a mile and a half, and it was 
error in the court below to instruct the jury that  plaintiffs should 
have waited for the next train passing in the afternoon in order to 
recover for the delay and inconvenience in  doing so, as  otherwise they 
could not show actual damages. Ibid. 

31. Penal Rtatutc-Constl-2cction-Refusal to Deliver Pwight-Emuse- 
Interstate Cornrncree.-While penal statutes are  to be strictly con- 
strued, their construction must not defeat the legislative intent, Re- 
visal, sw.  2633, regarding the delivery of freight t o  the consignee, was 
intended for his benefit and protection and to recognize and enforce 
the observance of rates as  fixed under the Federal laws, when appli- 
cable. I t  is no defense t o  a n  action to recover a penalty, undcr 
Revisal, see. 2633, for refusing to deliver an interstate shipment upon 
tender of freight charges by the consignee, for the defendant company 
to show its agent did not know the correct amount of the charges 
because of thc defendant's failure to file i ts  schedule of rates, under 
the requirement of the interstate commerce act, or that  the bill of 
lading showing such charges had not been received with the goods a t  
their destination, in the usual course of its business. Harrill  Q. R. R., 
532. 

32. Game - Deliocru of Freight - Common-lnui Duty-Rtatwhru Require- 
ment-Crmstitutionul J,a?o.-A railroad company owes i t  as  a corn- 
mon-law duty to  deliver freight upon tender of lawful charges by the 
consignee, and, in the absence of a conflicting regulation by Congress, 
Revisal, see. 26-93, imposing a penalty upon default of the railroad 
company therein, is constitutional and valid, and is a n  aid to, rather 
than a burden upon, interstate commcrce. Zhid. 

33. Banrc-Pcnaltics Yot Cumtclati?ie.-Revisal, see. 2633, imposes only one 
penalty for the refusal of the railroad company to deliver freight 
upon de~nand and tender of charges, and it  is not cumulative upon 
more than one demand for the same offense. Ibid. 

34. Ncqligenee-Comtri l~~~tor?] Negligcncc-IZulc of the Prudent Man-BUY- 
d m  of Proof.-When the defense to a n  action to recover damages of 
the defendant railway company is that  the plaintiff was guilty of 
contributory negligence in seating himself in  the forward compart- 
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ItAILROADS-Continued. 
ment of a caboose car of a frcight train, not intended for passengers, 
while the rear and similar compartment of the same car was so 
intended, and there is evidence that  soon thereafter the plaintiff was 
injured by the car .jerking violently forward by the backing of the 
freight cars against i t  "with tremendous force," throwing him against 
a door, which was out of order, wherein his hand was caught, result- 
ing in  the injury complained of, the defendant must not only sho-w 
that  thc plaintiff knew or should have known that  the rear compart- 
metlt was not for the accommodation of passengers and that  he 
should not have seated himself therein, but that  the plaintiff's risks 
were thereby enhanced, that a man of ordinary prudence would not 
have acted a s  he did uridcr the circumstances, and that  his conduct 
proximately caused or concurred in causing the injury. Miller v. 
R. R., 545. 

35. Employer and Employee-Xufe Place to ~'o/ol.lcNegligence-Rule of 
the Prudent Man.-An employer of labor, in  the exercise of reason- 
able care under the rule of the prudent man, in  regard to the kind 
and character of the work, shall provide for his employees a safe 
and suitable place in which the work is to be done. I t  was error in 
the court below to sustain a demurrer to the compIaint a l l e g i ~ g  that  
dcfendant was constructing a railroad and a t  the time of the injury 
required the plaintiff to drive a wag& over certain team roads on i ts  
right of way, made for the use of its teams in its construction work, 
used almost constantly for that purpose for several weeks in a dan- 
gerous condition for thc drivers required to  use it. Brrrdlcy v. R. R ,  
555. 

36. Rame-Issues.-In a n  action for thc recovery of damages on account 
of alleged negligence of defendant in leaving a stump in a temporary 
roadway, used for several weeks by its teams in construction work 
of a railroad, upon which the plaintiff, in the course of his employ- 
ment, was required to drive a team, the controlling questions, upon a n  
inquiry of a breach of duty of defendant in  respect to the proper 
condition of the roadway, a re :  Was the plaintiff's injury caused 
thereby? and was it such a s  the defendant knew or might reasonably 
have foreseen and expected to occur? Ibid. 

37. Crossings - Neiyhborhood Roads-Nrg~ig~ncc~-Dam~~g~s. - 'c~n~ler  Re- 
visal, sees. 2567 ( 5 )  and 2569, and independently a s  of common right, 
i t  wns error in the court helow to sustain a motion a s  of nonsuit, 
under the statute, on competent evidence, from which thc jury could 
have found that, if defendant's crossing over a neighborhood road 
had not been negligently left in a dangerous condition, plaintiff 
would not ha%e been injured by the slipping and falling thereon of 
the mule upon which he was riding. Goforth v. R. R ,  569. 

35'. Rtrwt IZniluai/s - Evidence - hrcgligcnce.-In an action for damages 
arisinq from the alleged negligence of the defendant in the derail- 
ment of its street car, causing injury to the plaintig, evidence that  
other cars had run off a t  the same place is incompetent when it is not 
shown that  the condition a t  or ncar the time i t  was rtlleged other 
cars ran off was the same a s  a t  the time the plaintiff was injured, and 
that  the accident was "the most usual" result of the existing condi- 
tions. Overcash v. IZ. R., 872. 
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39. Same--Duty of Rai lsay Company-Traclc-Negliyence-1'1"ima Facie 
Case-Burden of Proof.-It was the duty of the defendant railway 
company to kcep its track properly constructed and in proper condi- 
tion, also its car and motive power, and to have it  operatcd by compe- 
tent persons in a proper manner. Whcn a derailment is  shown, a 
prima facie case is made out, and the burden is upon the defendant 
to  show that the injury was occasioned by a n  accident. Ibid. 

40. game - Contributory Negligence - Tssfres - Praqers for Instruction.- 
When the questions of negligencc and contributory negligence arise in  
a n  action for the recovery of damages, a n  issue a s  to each should 
be submitted, and the prayers for special instruction should be appro- 
priately addressed to each, so a s  to  avoid confusion. Ibid. 

41. Bvidence- Judicial Notice.-The courts will take judicial notice of 
nrominent towns in this State, esrncialls county-seats, their'accessi- 
bility by railroads connecting them with trunk lines of the country; 
also of the distance of prominent business centcrs of other States, 
their accessibility by railway, and the time between them by the usual 
routes and methods, to the extent that  the facts are  sufficiently noto- 
rious to make their assumption safe and proper. Purniture Co. v. 
Express Co., 639. 

Same.-When it appeafs that  goods shipped by express from the city 
of Erie, Pa., to  the town of Lenoir, N. C., have been on the road for a 
period of fourteen days, the courts will take judicial notice of the 
time required for shipment between the two points so f a r  a s  to hold 
that  there has been a prima facie wrongful or negligent breach of the 
contract of carriage. Ibid. 

Common Carriers-Negligence-Presumptions.-When there arises a , 

presumption of actionable negligence against one of several connecting 
lines of carriers by reason of a wrongful delay of transportation of 
goods, such presumption is against any one of them in whose custody 
the goods a re  shown to have been, after the delay occurred, and the 
burden of proof is upon it to rebut the presumption. Ibid. 

Negligent-Damages-Proximate Cause.-Proximate cause "is a n  es- 
scntial ingredient of actionable negligence, a s  a cause that  produced 
the result in continuous s e q u ~ n c ~  and without which i t  would not 
have occurred, and one from which any man of ordinary prudence 
could have foreseen that such a result was probable under all  the 
facts a s  they existed." The defendant company is not responsible in 
damages, a s  the proximate cause of the injury, in  permitting large 
stacks of lumber and quantities of tan-bark to be placed by its 
patrons, for shipment, on its right of way and partly in  the adjacent 
street, by means of which a fire, originating in a building off its right 
of way and owned and controlled by another person, was indirectlv 
communicated to plaintiff's building and destroyed it. Bowws v. 
R. R., 684. 

Sam+Condemnation Proceedings.-When equitable relief against a 
forfeiture under a time limit, in a conveyance of lands for railroad 
purposes, c&nnot be successfully sought, the defendant railway com- 
pany is confined to condemnation proceedings under the statute. Mc- 
Dowell u. I$. R., 721. 
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RAILROADS-Continued. 

46. Conditions-Limrl(~tions-Performance.-Wen the time for the per- 
formance of a condition of a contract is strictly limited, forfeiture 
is incurred by nonperformarlce within the time. A deed granting a 
right of way to the defendant railway company upon consideration 
of benefits thercby to accrue, with the provision that  if the defendant 
should fail or nrglcct for a period of fivc ycars from the date of the  
conveyance to construct its line of railway thereon i t  should revert 
to the grantor, will, in the absence of any controlling equitable ele- 

. ment, restrict the right of defendant t o  complete its line of road 
within the period fixed therefor. Ibid.  

47. Same-Equitable Emuse.-Upon failure to perform the condition that  
i ts  line of road shall be completed within five years, equity will not 
relieve against a forfeiture upon the ground that  defendant, pursuant 
to  a statute affecting its construction, concentrated i ts  force on some 
other part  of its line. Ibid.  

48. Same-Notice.-The doctrine that  equity will afford relicf in  prevent- 
ing the enforcement of a forfeiture has no application when there i s  
a total failure on the part of the one seeking i t  to perform the condi- 
tion, without sufficient equitable excuse. When the plaintiff retains 
possession of the lands granted defendant for a right of way to be 
used for railroad purposes within the period of five years, and within 
that  time limit the defendant had not begun to perform its part of 
the contract, the estate revests in  him a t  once upon the condition 
broken, and his notification to defendant's contractors not t o  enter 
upon the land is a sufficient manifestation of his intention to hold 
by reason of the breach of the condition. Ibid. 

49. Contracts-Conditions-Forfeit.ure.-A railroad company cannot avoid 
a forfeiture under a time limit for the construction of its line of road, 
unless it substantially complies with the provision therefor in  i t s  
deed. Thomas v. R. R., 729. 

RATES. Spe Railroads, 18 ; Instructions, 4 ; Evidence, 11. 

REASONARLE INQUIRY. See Register of Deeds, 1, 2. 

RECORDS. See Exceptions and Objections, 1 ;  Pleadings, 32, 33. 

REDEMPTION. See Contracts, 21; Questions for Court, 2. 

REFEREE. See Appeal and Error, 11, 22 ; Order of Reference ; Evidmce, 41, 
52, 65. 

REFEREATCE. See Trials, 8. 

REFORMATION. See Contracts, 15 ; Insurance, 7 ; Judgrncnts, 2. 

REGISTRATION. See needs and Conveyances, 16, 25;  Vacant Lands, 6 ;  
Evidence, 64. 

REGISTER OH' DEEDS. 

1. Marriage Licemse - Penalty - Warraw-Amcndmen-hen the war- 
rant  in a n  action against the register of deeds under Revisal, scc. 
2090, is i-lefectivc in  that i t  did not allege that the marriagc license 
for plaintiff's daughter, under 18 years of age, was issued "without 
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REGISTER OF DEEDS-Contiuued. 

reasonable inquiry," it  is in tbe discretion of the court below to per- 
mit an arne~~dnient inserting those words (Rev., secs. 507, 512, 515), 
especially when the proceedings were begun before a justice of the 
peace. Revisal, see. 146'7. Laney v. Mackey, 631. 

2. Rcasonablc fnguir2/.-Wlien either party to the marriage is undcr age, 
the register of tlceds is  liable to a penalty for issuing tlie licensr 
(Rev., sec. 2088), a s  set out on the face of the license (Rev., sec. 
2089) ; and where the license for the marriage of a motherless girl 
amout 16 years old is issued without inquiry as  to  the conscnt or resl- 
derice of the father, with whom he could ha1 e communicated, there 
is not such rcasonahlr inquiry which would protect the register, 
especially where tlie license was issued upon the representations of 
a n  uriknown man, who was subsequently shown to be untrustworthy 
and of bad general character. Ibiil. 

REMOVAL O F  CAUSE. 

1. C'otporatior~ Residence.-The residence of a corpor:rtion for the purpose . of suing and being sued is where the governing power is exercised, 
arid is fixed by thr  charter, without power on the part of the corgora- 
tion to aEect i t  by a change of its principal place of bnsincss. 8nr- 
rett v. Bear, 23. 

2. Rcrno?mZ Not IL Matt(?. 0.7" Right.-When suit has been commenced by a 
corporation rrturntlble to the courlty of its residence as  fixed hy its 
eharter, the defendant cannot, as  a matter of right, removc it  to a 
different county, of which the defendant is  a citizen and resident 
though the plaintiff may have moved i ts  principal place of business 
to another State. Zhid. 

3. Motiov~ to Remove Mude 1'00 Late.-A motion to removc a cause from 
one county in the State to another a s  a matter of right, wlieri conk- 
plaint has been filed, arid time to file answer has expired, is made too 
late. Ihid. 

4. Agrerd Time Allowed for Anszow.-An agreement between counsel for 
t i m ~  to file answer is  a n  acceptanre of jurisdiction and a waiver of 
any  right to remove. Ibid. 

5. Motion to R~movc,  Whew and Whc% dfa,cle.-A motion to remove a 
cause must be made in the district and during term of court. Jhid. 

6. Rcf'usal of Notion to 12emovc, TYhr-n Not Revicwnhl(~.-Rcf11sal of Supe- 
rior Court judge to order removal of cause for corirenierice of wit- 
nesses and in the interest of justice is not rcviewahle in  the Supreme 
Court. Ibid. 

7. Joint I)efe+zdants-Re?ioal Lic~bilitfj-Bi+?r/Ic Action-Pcd~rcrZ CYou7t.- 
Two defendants ~~art ic ipat ing in the commission of a tort to the 
injury of the plaintiff a re  jointly and srvcrally liable, and when tlie 
plaintiff has proceeded against them in a single action, the cause is 
not separable, and cannot be removed by a foreign defendant to thc 
Federal court, though different answers may be made arid different 
defenses rclied upon. Rtnton v. R. R., 135. 

8. Qomp7aint-DomiciZe-~cripti?)e Words.-111 the petition for the re- 
moval of a cause to the Federal court, the defendant describes itself 
a s  a certain railroad company, arid the complaint alleges that  i t  is 1 
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REMOVAL OF CAUSE-Contimed. 
certain "railroad company, of Virginia" ; the punctuation by comma, 
being as  shown, between the word "company" and the words "of Vir- 
ginia," the latter words are  construed merely a s  descriptive of the 
domicile. Ibid. 

9. Evidence-Corporation Commission Reports-Public Records-Judicial 
Notice.-Reports of the Corporation Commission of North Carolina 
a re  matters of public record, of which the courts therein will take 
judicial notice. Ibid. 

10. Pederal Courts-State Coz~rt-Jul.isdiction.-For the purpose of juris- 
diction a corporation is a citizen and resident of the State creating 
it, and cannot remove a suit to the Federal court upon the ground of 
diversity of citizenship by actual and authorized consolidation with 
a foreign corporation and a change of its principal place of business, 
or domicile, to another State, prior to the commencement of the action. 
Ibid. 

11. Charter ProvisionsJzlrisdiction Retained-Domesticating Act.-A cor- 
poration existing under an amended charter conferring powers to 
consolidate with other corporations, and containing a provision re- 
taining jurisdiction in  the courts of the State granting it ,  cannot, by 
prior consolidation with a foreign corporation and the change of its 
principal place of business to another State, remove a suit to the 
Federal court upon the ground of diversity of citizenship, such juris- 
dictional provision being materially different from a corporation filing 
its charter with the Secretary of State under an act requiring such 
to be done for the purpose of conferring jurisdiction.in such suits 
upon the State courts. Ibid. 

12. Foreign Defendant-Diversity of Citizenship-Oficers-Tort-Resident 
Defendants-BingZe Action.-While upon a petition to remove a cause 
to the Federal court on the ground of diversity of citizenship, by 
virtue-of the statute resident officers and directors of a foreign corpo- 
ration, a s  such, may not be made codefendants for the purpose of 
preventing the operation of the statute, yet when the complaint 
alleges that  they are  joint tort feasors, and the plaintiff therein elects 
to unite them in a single action, the controversy is  not separable a t  
the election of the defendants; when a cause of action sounding in 
tort is alleged against the corporation, with the further allegation 
that the resident defendants "are actively engaged and personally 
aiding, assisting, and coiiperating with their codefendant in  carrying 
on the business in violation of the plaintiff's right," a cause of action 
is alleged against the resident defendants, and the prayer of the 
petition for removal should not be granted. Tobacco 00. v. Tobacco 
Go., 352. 

13. B a m e M a t t e r s  of Recwd at Time-Allegations of Petition.-Then a 
cause is sought to be removed to the Federal court by reason of 
diversity of citizenship under the statute, an allegation of the petition 
that defendants believe the joinder of resident defendants was for 
the purpose of defeating Federal jurisdiction, and not in good faith, 
will not, in  the absence of any finding of the fact, be considered. 
Ibid. 

14. Insurance-Action by Agent for Services.-The statute requiring the 
Insurance Commissioner to revoke the license of any foreign insur- 
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REMOVAL OF CSUSE-Continued. 

ance company to do business in  this State which shall apply to  have 
a cause removed to the United States court "growing out of, or in  
some way connected with, some policy of insurance issued by the 
company" has no application to the removal of a cause whereip a n  
agent is suing the company for services rendered. Insurance Co. 9. 
Commissioner, 442. 

15. Torts-Separate Controtiersy.-At common law and under Revisal, 
see. 469, an action in tort against several defendants is joint or sev- 
eral, according to the declaration of the complaint, and the plaintiff's 
election determines the character of the tort, whether joint or several. 
The complaint in a suit against a foreign railroad company and i ts  
resident train dispatcher and telegraph operators, alleging that the 
plaintiff's intestate was killed by the negligence of the defendants, 
caused by the collision and wreck of two trains owned and operated 
by the railroad company, does not state a separable controversy and 
cannot be removed to the Federal court on the ground of diverse 
citizenship. Hough u. R. R., 692. 

16. Name-Fraudulent Joinder of Parties-Record.-The mere allegation 
in the petition of the foreign defendant that  the joinder of the resi- 
dent with the foreign defendant was a device of the plaintiff for the 
fraudulent purpose of defeating the defendant's right of removal is  
insufficient. To remove the cause, the defendant must not only allege, 
but prove, that there was a wrongful joinder of defendants for the 
purpose of preventing the removal, and the question of the insolvency 
of the resident defendants cannot alone determine the right of the 
plaintiff to join them in the action. Ibid. 

17. Same-Record.-The question of separable controversy is alone deter- 
mined by the record a t  the time of filing the petition. Ibid. 

18. Diverse Citixenship -Purchasing Company - Domestic. Corporation- 
Statute.--Where the language of the statute manifests a clear inten- 
tion to create a new corporation. and not to license or permit an ex- 
isting foreign corporation to exercise its power in the State, and such 
act of creation is accepted, a domestic corporation is created. A suit 
cannot be removed from the State to  the Federal court upon the 
ground of diversity of citizenship by a corporation of another State 
which became the purchaser of a corporation of this State under a 
sale made pursuant to  a deed of trust or mortgage, by virtue of The 
Code, see. 697, providing, upon the conveyance being made to "the 
purchaser, the said corporation shall ipso facto be dissolved, and the 
said purchaser shall forthwith be a new corporation, by any name 
which may be set forth in the conveyance," etc. Coal and Ice Co. v. 
R. R., 732. 

RENEWAL. See Deeds and Conveyances, 31. 

RENTS. See Landlord and Tenant, 2 ; Liens, 2. 

REPRESENTATION. See Estates, 7. 

RESIDEKCE. See Corporations ; Removal of Causes. 
Corporation Residence.-The residence of a corporation for the purpose 

of suing and being sued is where the governing power is  exercised, 
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RESIDENCE-Continued. 

and is  fixed by the charter, without power on the part of the corpora- 
tion to affect i t  by a change of its principal place of business. (Tar- 
ret t  v. Bear, 23. 

RESTRAINIXG ORDER. See Injunctions, 1. 

REVOCATIOK. See Insurance, 13. 

REVISAL. 
1 SEC. 

66. Providing hours of sale by administrators does not apply to private 
sales. Ode11 v. House, 647. 

82. Powers of joint executors to  sell land. Trogdelz v. Williams, 192. 

129. Jurisdiction of Superior Court in  settlement of estates. Shober u. 
Wheeler, 405. 

180. Habeas corpus-restoration of child to parent. Newsome v. Bunch, 
15. 

181. Habeas corpus-restoration of child to parent. Neu%3ome v. Bunch, 
15. 

325. Dispute as  to boundaries-right of adjoining owners. Green v. Wil- 
liams, 60. 

326. Dispute a s  to boundaries-right of adjoining owners. Green v. Wil- 
Ziams, 6Q. 

411. When consolidated cases not considered a s  one action. Williams v. 
R. R., 498. 

440. Agency for service of process. Kellu v. Lefaiver, 4. 

469. When consolidated cases not considered as  one action. Williams u. 
R. R.. 498. 

513. Appeal from setting aside judgment below presents question of ex- 
cusable neglect alone. Btocktom u. Mi?zi%g Go., 595. 

536. Restrictions upon trial judge in stating evidence and explaining law. 
Withers 9. Lnfze, 184. 

588. Deed of ex-sheriff made more than two years after the expiration of 
his term of office. Manufacturing Co, u. Rosey, 370. 

950. Deed of ex-sheriff after expiration of his term of office. Manufactur- 
l 

ing Co. u. Roseu, 370. 

1192. Liability of stockholders for joint tort or misfeasance. NcIver v. 
Hardware Co., 478. 

1467. Carriers neglecting to transport goods-burden as  to reasonable time. 
Stone v. R. R., 220. 

1467. Proceedings brought against register of deeds before justice of the 
peace for penalty in issning inarriage license. Laney v. Mackey, 
630. 

1578. Estates fee tail  converted into fee simple. Sessoms v. Sessoms, 121. 

1581. Estates fee tail converted into fee simple-limitations not too re- 
mote-onstruction. Sessonzs u. Sessonzs, 121. 

1631. Testimony of witness a s  to what deceased maker of will testified on 
former trial. Worth v. Wrenn, 657. 
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SEC. 
1693. Burden of proof on enterer on State's lands. Walker 2;. Carpenter, 

674. 
1707. Entry on State's lands-description. Fisher v. Owen, 649. 
1707. Burden of proof on enterer on State's lands. Walker u. Carpenter, 

674. 
1709. Notice to show cause why entry State's land should not be vacated. 

Lumber Co. v. Coffey, 560. 
1772. Appointment of guardian-irregularity of notice to person having 

custody. I n  r e  Parker, 170. 
1798. Proof required by clerk for guardian to sell land of ward. In  r e  

Propst, 562. 
1905. Registration of deeds-notice. Bmith v. Lumber Co., 47. 
1993. Landlord's l ien for agricultural purposes vesting in crops, when. 

Reynolds v. Taylor, 165. 
2088. Liability of register of deeds in issuing marriage license to persons 

under age without reasonable inquiry. Laney v, Mackey, 630. 
2090. Marriage license issued without reasonable inquiry. Laney u. Mackey, 

630. 
2567 ( 5 ) .  When there is error in sustaining motion to nonsuit upon the evi- 

dence. Goforth v. R. R., 569. ' 

When there is error in sustaining motion to nonsuit upon the evi- 
dence. Goforth u. R. R., 569. 

Penalty on railroads-"transport." Alemander v. R. R., 93. 
Railroads refusing to deliver freight, when not excused-failure to 

file schedules. Harrill  v. R. R., 532. 
Railroads charging more than printed rates for transportation. Scull 
u. R. R., 180. 

Use of defective appliance or way. Mathia 2.'. R. R., 162. 
Liability of railroads for negligence of fellow-servants. BAtt v. 

R. R., 242. 
The meaning of sewerage. Durham v. C'otton dfills, 705. 
Sewerage-when not declared a nuisance. D,urham 6. Cotton .lfills, 

705. 
Year's support-when laid off to widow-a bona pde resident. Jonea 
v. Layne, 600. 

Seweragewhen  not declared a nuisance. Durham v. Cotton Mills, 
705. 

Osteopath-recovery for services rendered by. Allen v. Traction Co., 
288. 

Requiring Insurance Commissioner to revoke license-under certain 
conditions-valid. Insurance Co. u. Commissioner, 442. 

ROAD CROSSING. See Railroads, 6, 37. 

RULE IN SHELLEY'S CASE. 
1. Wills--Dez;ise-Heirs-Chi1dredntention.-A devise of certain lands 

in trust to the use of one, and after his death to his issue forever, 
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RULE IX SHELLEY'S CASE-Continued. 

when i t  appears in  an ulterior limitation that the words "issue" and 
"children" were used in the will a s  correlative terms, passes only a n  
equitable estate for life to the first taker, and a n  equitable estate in  
fee to his children, the Rule in Shelley's case having no application. 
Faisor, a. Odom, 107. 

2. La~ds-Devise.-Land devised by testatrix to her three daughters dur- 
ing their natdral lives and the natural lives of the survivors, with 
remainder over to the heirs a t  law, providing that should any of the 
daughters die without issue of her body the share of such daughter 
shall go to the other daughters, share and share alike, conveys a 
joint estate in fee uuder the application of the Rule i n  Shelley's case. 
Walker 9. Taylor, 175. 

RULE O F  THE PRUDENT MAN. See Negligence, 33, 38; Contributory Neg- 
ligence, 10. 

RULES OF COURT. See Appeal and Error, 13;  Practice, 7. 

SAFE APPLIANCES. See Evidence, 27; Contributory Negligence, 8. 

SAFE PLACE TO WORK. See Negligence, 31, 35. 

SALES. See Contracts,.2; Deeds and Conveyances, 7, 27; Corporations, 12;  
Guardian and Ward, 5,  6;rExecutors and Administrators, 4, 7, 12, 21. 

SAMPLES. See Contracts, 24. 

SANITARY BOARD. See Malicious Prosecution, 3. 

SEALED INSTRUMEKTS-NOTE. See Deeds and Conveyances, 25. 

SEPARATE APPEALS. See Appeal and Error, 16. 

SERVICES, ACTION FOR. See Insurance, 13 ; Removal of Causes, 14. 

SERVIENT TENANT. See Water and Watercourses, 1 ;  Damages, 1. 

SEVERABLE CAUSE. See Pleadings, 7 ;  Removal of Causes, 15, 16, 17. 

SEWERAGE. 
1. Revisal, Sec. 3051-Const~uction.-The meaning of "sewerage," under 

Revisal, sec. 3051, is confined to the liquid and solid matter flowing 
from the water-closets through the sewer and drain;  and a s  to this 
a n  injunction will issue without proof a s  to any injurious effects upon 
the water supply a t  the intake of the plaintiff's water system. Dye- 
stuff or fecal matter from privies, which was not passed through de- 
fendant's #ewer to the river from which defendant received its water 
supply, does not come within the rneaning of the act. Durham V. 

0otto.n MiZZs, 705. 

2. Same-Ilzjzmctio~+Nzcisance-L'ncevtai-quit will not restrain a 
private nuisance that  is merely dubious, possible, or contingent. 
When the plaintiff city seeks to enjoin defendant from injuriously 

. polluting a river from which it  draws its water supply, under Re- 
visal, sec. 3862, declaring it unlawful to corrupt or pollute a stream 
which is the source of supply to the public of water for drinking pur- 
poses, and under section 3052, declaring i t  unlawful for a n  industrial 
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settlement not to have a system of sewerage or to provide and main- 
tain a tub system for collecting and removing human excrement from 
the slope of any public water supply, i t  must show special damage, or 
that  such condition rendered the water unfit for the usages to  which 
i t  may be applied. Ibid. 

3. Name-Ntatutory Amendment- Relief.-An amendment made to Re- 
visal, see. 3052, since the institution of a n  action thereunder, by strik- 
ing out all after the word "maintain," in  line five, and inserting in i ts  
place the following "A system for collection and disposing of all 
accumulations of human excrement within their respective jurisdic- 
tions or control a t  least once each week, by burning, by burial, or 
some other method approved by the State Board of Health," may be 
taken advantage of by the defendant. Ibid. 

SINKING FUND. See Commissioners, 3. 

SLAVES. 

Marriage - Validity - Act of Harch, 180'6 - Euidence.-When i t  is not 
shown that  the marriage of two slaves has  come within the provision 
of the act  of March, 1866, declarations ,of the woman claiming the 
man as  her husband, and "general reputation" thereof, are  incompe- 
tent as  evidence of a lawful marriage, to legalize the issue born of 
them. Nelson u. Hunter, 763. 

SPECIAL DAMAGES. See Damages, 18. 

SPECIAL TAX. See Bond Issue, 3. 

SPECIFIC DEVISE. See Wills, 4, 6, 9, 10. 

SPECIFIC PERFORMANCE. See Contracts, 33, 34. 

STARE DECISIS. 

supreme Court.-Under the doctrine of stare decisis, the Supreme Court 
should adhere to its own decision unless i t  clearly appears that  they 
a re  wrong. Johnson u. Telegraph Go., 410. 

STATEMENT OF FINANCIAL CONDITIONS. See Evidence, 17;  Executors 
and Administrators, 14. 

STATEMENT OF THIRD PERSON. See. Evidence, 7. 

STATEMENT OF VALUES. See Insurance, 2. 

STATE'S LAND. See Vacant Lands, 1, 2, 3, 4, 6, 8. 

STATIJTE, CONSTRUCTION OF. See Penalty Statutes, 1, 9. 

STATUTES OF FRAUDS. See Deeds and Conveyances, 1, 35, 37. 

STATUTES OF LIMITATIONS. See Limitation of Actions. 

STATUTORY AMENDMENTS. 

Statutory Amendment-Relief.-An amendment made to Revisal, s&. 3052, 
since the institution of an action thereunder, by striking out all after 
the word "maintain," in line five, and inserting in its place the follow- 
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STATUTORY AMENDMENTS-Continued. 

ing:  "a system for collection and disposing of all  accumulations of 
human excrement within their respective jurisdictions or control, a t  
least once each week, by burning, by burial, or some other method 
approved by the State Board of Health," may be taken advantage of 
by the defendant. Dwhum v. Cotton Mills, 705. 

STOCKHOLDERS. See Corporations, 12, 15, 17. 

STREET RAILWAYS. See Railroads, 38, 48. 

SUBROGATION. 

1. Administrator-Purohasing Intestate's Note.-An administrator who 
has purchased with his own funds a note and mortgage made by his 
intestate, may avail himself of the security, and collect from the 
estate the amount he has paid therefor, with interest, being subro- 
gated to the rights of the creditor. .%fortort v. Lumber Go., 31. 

2. Deeds-Insurance-Breach of Covenant.-A. executed a first mortgage 
on real estate upon which a building was located, and insured the 
property for the benefit of the creditor; thereafter she executed a 
second mortgage, with covenant to insure the property for the benefit 
of the second mortgagee, but failed to do so;  the building was de- 
stroyed by fire and the first mortgagee paid by sale of the real estate: 
Held, that the second mortgagee was subrogated to the rights of the 
first mortgagee. and entitled to have proceeds of the policy applied to 
his debt. Fitts v. Orocely Co., 463. 

SUDDEK PERIL. See Negligence, 16. 

SUPREME COURT DECISIONS. See Contracts, 8. 

SUPREME COURT RULES. See Bppeal and Error, 13, 23; Practice, 7; Con- 
tracts, 8. 

SURETIES. See Executors and Bdministrators, 13 ; Negotiable Instru- 
ments, 1. 

SURFACE WATER. See Water and Watercourses, 3. 

SURVEYS. See Evidence, 49. 

TARIFFS. See Railroads, 18. 

TAX. See Bond Issue, 3. 

TAXATIOX. 

Towns-Bond Issue-Provision for Interest and Sinking Fund-Tam Rate 
-Limitation-Spec(al Tax-VaZiditu.-Vhen i t  appears that the tax 

rate  of a town has not reached the limitation contained in the pro- 
vision of the act under which the bonds a re  issued, and, subject to 
such limitation, the commissioners shall levy a special tax sufficient 
to provide for the interest and a sinking fund, and that, if the tax 
levied during any one year should prove insufficient, a n  additional 
t ax  shall be levied, the issue will not be held invalid for a failure to 
provide for payment of interest and for a sinking fund. Lumberton. 
a. Nuveen, 303. 
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TAX DEEDS. 

1. Bigned bu Em-Sheriff.-A tax deed, signed and executed by one who 
was the sheriff of the county a t  the time of the sale of land for taxes, 
after the expiration of his term of office, a s  "ex-sheriff" is authorized 
by Revisal 1906, see. 950, and is to that  extent valid. Manufactwing 
Go. v. Rosey, 370. 

2. Same-After Two Years from #ale Dau-Statute-Void.-Under Laws 
1901, ch. 588, and Revisal 1905, see. 2905, a tax deed made by a sheriff 
more than "two years from the day of sale of the real estate for 
taxes," etc., is void, the authority of the sheriff to make the deed 
being solely derived from the statute; the statute being capable of a 
strict construction only, the time limitation must be observed. Ibid. 

3. BamePwchaser-Moneg Paid-Lien.-A ~ u r c h a s e r  of land a t  a tax 
sale under the statute, subsequently acquiiing an invalid title by rea- 
son of insufficient description, or void for not having been made 
within the statutory time, is entitled to have the amount he has paid 
therefor declared a lien on the land in his favor. Ibid. 

I TELEGRAPH COMPANIES. 
I 

1. Meesage-Error in  Tvan8mission.-When in the transmission of a tele- 
gram ordering the shipment of four gallons of "corn," meaning corn 
whiskey, the name of t h e .  sender was erroneously transmitted and 
damages claimed on that account for failure to receive the whiskey, 
the plaintiff must show by the preponderance of the evidence that  the 
sendee was deceived by the error, and for that  reason only failed t o  
ship, and that  he understood that  corn whiskey was intended. New- 
some v. Telegraph Co., 178. 

2. Same-Evidence.-Where a telegram had been sent, ordering goods 
which failed to arrive, it  is not sufficient evidence to go to the jury 
upon liability of defendant for damages thereby claimed, to merely 
show that  the sendee of the message had sold plaintiff goods on a 
credit before and since the time of the sending of the message, a s  
the failure t o  ship or receive the whiskey may have been from other 
causes. Ibid. 

3. Liability-Place of Contract.-The liability of a telegraph company for 
damages for mental anguish, for negligence in transmitting tele- 
graphic messages from its office in one State to that of another for 
delivery, is determined by the laws of the State in which the message 
was received for transmission. Johnson v. Telegraph Go., 410. 

TENANTS IN COMMON. See Adverse Possession, 6. 

TENDER. See Contracts, 9 ;  Executors and Administrators, 8. 

TIMBER. See Contracts, 6 ;  Deeds and Conveyances, 15. 

TIME, COMPUTBTION OF. See Limitation of Actions, 10. 

TIME THE ESSENCE. See Contracts, 11;  Executors and Administrators, 
10 ;  Adverse Possession, 2, 3. 

TORT. See Contracts, 32; Removal of Causes, 15. 
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TORT FEASORS. 

Liability.-Tort feasore contributing to the same injury a re  jointly and 
severally liable, and the one who puts in motion one cause of the 
injury is  liable to the same extent a s  if i t  had been the sole cause, the 
law not undertaking to apportion the liability. Clark v. Guano Go., 64. 

TRANSACTIONS WITH DEAD PERSONS. See Executors and Administra- 
tors, 16 ; Evidence, 34, 60. 

TRANSFER O F  RIGHT. See Abandonment, 1. 

TRANSPORT. See Railroads, 19. 

TREES. See Contracts, 6 ;  Deeds and Conveyances, 15. 

TRESPASS QUARE CLAUSUM FREGIT. 

1. Remedy-Possession.-Action for trespass quare clazcsum fregit is  the 
appropriate remedy for wrongful invasion of another's possession of 
realty. I t  lies for wrongful injury to the possession, and in order to  
recover i t  is necessary for plaintiff to  show that  he had actual or con- 
structive possession a t  the time of the alleged injury. Gordner v. 
Lumber Co., 110. 

2. Proof-Actual Possession-Time.-Plaintiff's evidence of the possession 
of the land, without fixing the time, is insufficient. He must show 
his possession to have been a t  the time of the alleged trespass in  
order to prove actual possession, and to sustain his action thereon. 
Ibid. 

3. Proof - Const~.uctive Possession -- Title-3~~trv-Time,-When actual 
possession is not sufficiently shown and constructive possession relied 
on, the plaintiff must show title in himself and present right of unob- 
structed entry a t  the time of the alleged wrong. Ibid. 

4. Cofistructive Possession-State-Subsequent Grant.--Evidence by plain- 
tiff of a grant to himself from the State, made after the time of the 
alleged trespass, is insufficient to show constructive possession neces- 
sary to maintain the action of trespass qunre clausum fregit. Ibid. 

5. Same - Adverse - Title-State-"Color."-When plaintiff relies upon 
constructive possession by reason of title, and no grant from the 
State or thirty years adverse possession is shown, it is incumbent on 
plaintiff to establish title by adverse occupation and claim of owner- 
ship under color for twenty-one continuous years prior t o  the alleged 
trespass, and such occupation for nineteen or any less number of years 
than twenty-one is not sufficient. Ibid. 

6. Pleadings-Boundaries.-In the trial of a n  action for trespass quare 
clausum fregit, if the plaintiff sets out in his complaint the deed under 
which he claims title, containing a description of the locus i n  quo, 
he will not, without amendment, be permitted to claim some other 
description not included in his deed. An adverse finding by the jury 
of the issue directed to  his controverted allegation defeats his action. 
Firtcannon, v. Sudderth, 587. 

TRIAL JUDGE. See Trials, 1, 6. 
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TRIALS. 

1. Trial Judge-Charge-Intimatiort of Opi?zi.on of Fact,-Under Revisal, 
see. 535, the trial judge is restricted to plainly and correctly stating 
the evidence and declaring and explaining the law arising thereon; 
and when his peculiar emphasis, or language, or manner in present- 
ing or arraying the evidence indicates his opinion upon the facts, or 
conclusions of fact, a venire de  novo will be ordered. Withers  u. 
Laqe, 184. 

2. Argument-Charge-Improper Language of Attorneys-Duty of Judge. 
I t  is the duty of the trial judge, when objection is made to language 
used by attorneys in  their argument to the jury a s  improper, to note 
down the language a t  the time, with the exception, to avoid any 
question thereafter. Moseley v. Johtzson, 257. 

3. Same-New TriadException.-Improper and reprehensible language, 
uncorrected by the trial judge, is ground for a new tr ia l ;  but when i t  
appears from the inspection of the record that the findings of the 
jury were fully justified by the evidence and practically the same as  
the conclusion of three referees before whom the case was heard, 
and a new trial would probably result in similar conclusions, this 
Court will exercise a sound discretion as  to granting a new trial. 
Ibid. 

4. Jury-Verdict-Set Aside Upon One Issue.-Upon excepting to and ap- 
pealing from the order of the court below, setting aside the verdict of 
the jury upon one issue and awarding a new trial upon that alone, no 
judgment signed, the appeal is premature ; but, in  this case, both par- 
ties having requested the Supreme Court to consider the cause, an 
opinion was given without permitting i t  to become a precedent. Jar- 
re t t  v. Trunk  Co., 299. 

5. Neu: Trial  on One Issue-Charge-Caution to  Superior Court Judges.- 
The judges of the Superior Court a re  cautioned that, in  awarding a 
new trial upon one issue alone, i t  should clearly appear that  the mat- 
ter involved is entirely distinct and separable from the matters in- 
volved in the other issues, can be had without danger of complication, 
and that no possible injustice can be done either party. Ibid. 

6. Tr ia l  Judge - Charge - Improper Remarks  - Error.-It is reversible 
error in the judge below in his charge to the jury to say that the ' authorities argued by counsel to the jury, under the statute, were 
directly against his position, and this he knew, or should have known, 
being an impeachment, though unintentional, of the attorney's charac- 
ter, and tending to weaken, in a measure, the client's cause. Perry v. 
Perry,  328. 

7. Cases Consolidated on Trial--Beparate Appeals.--Where actions are  
united and tried together in the court below for the sake of con- 
venience, and not consolidated in the sense that they thereby became 
one action, nor within Revisal, secs. 469 and 411, and the verdict 
being substantially different a s  to each party, separate appeals should 
be taken. Wil l iams v. R. R., 498: 

8. Reference-Exceptions Must be Definite.-A right to a trial by jury is 
waived unless order of  reference is excepted to, definitely and spe- 
cifically, pointing out specific facts upon which i t  is demanded. 
Roughton v. Sawyer,  766. 
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9. Dower-Evidence-Lost Papers-T7erdict.-When the sole controversy 
is a s  to whether a certain lot was assigned to plaintiff a s  dower, 
some of the papers in the dower proceedings having been lost, and 
under competent evidence and instructions the jury has found their 
contents to  be a s  contended by the plaintiff, the defendant is  not 
entitled to a new trial. Fain 2;. ffaddis, 765. 

TRUSTS. See Uses and Trusts, 5. 

UNDUE INFLUENCE. See Principal and Agent, 4. 

USES AND TRUSTS. 
1. Wills-Estates-Fee Tail-Statute-Fee 8.imple.-A devise to S. and 

the lawful heirs of his body forever confers an estate fee tail, con- 
verted into a fee simple under the statute. Revisal 1905, see. 1578. 
Sessoms v. fleasome, 121. 

! 2. TVills-Devise-"Lend."-In the construction of a will the word "lend" 
will be taken to pass the property to which i t  applies in the same 
manner a s  the use of the word "give" or "devise," unless i t  is mani- 
fest that  the testator did not intend a n  estate to pass. Ibid. 

3. Wills-Estates-Pee Simple-Contingency-Limitation of Fee-Statute. 
When by the operation of the statute a fee tail is converted into a fee 
simple, with a limitation of a fee upon the death of the first taker . 
without heirs, a separate estate is created direct from the testator to 
the second taker upon the happening of the contingency, under the 
doctrine of shifting uses and by way of executory devise, and is  not 
a qualification of the estate of the first taker, or too remote since the 
act of 1827, see. 1581, Revisal 1905. Ibid. 

4. Shifting Uses-Emecutory Devise-Construction Unaffected-Xtatute.- 
Revisal 1905, see. 1681 (Laws 1827), is  a rule of construction up- 
holding the second and contingent estate upon the death of the first 
taker without heirs, etc., and does not change the application of the 
doctrine of shifting uses and executory devises in  determining the 
nature and extent of the precedent estate. Ibid. 

5. Lands-ParoZ Trust-Definite Terms-Judgment in  Personam.-A gift 
of land by deed to the children of a son upon his par01 promise to 
pay the daughter of the donor a certain sum of money is not suffi- 
ciently definite in its terms to attach to the legal title a trust for its 
payment, but is a valid consideration to support the promise upon 
which a judgment in  personam can be rendered. Faust  9. Paust, 383. 

VACANT LANDS. 
1. ffrarats-hTotice-Alins Notice-Practice.-The purpose of Revisal, Sec. 

1709, is to bring the claimant into court to  show cause, if any he has, 
why his entry upon "vacant and unappropriated lands" should not be 
vacated. Upon an insufflcient notice given thereunder i t  is proper 
for the court to order the issuance of alias notice. Lumber Go. v. 
Coffey, 560. 

2. Xame-Euidence-Prior ffrant-Action Disrnissed-Title,-When it is 
shown by uncontradicted evidence that  the lands claimed by the 
claimant had, prior thereto, been granted to the grantor of the 
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VACANT LANDS--Continued. 

protestant, under Revisal, sec. 1709, it is not error in  the court below 
to refuse to dismiss the action on motion, under the Hinsdale Act, or 
to charge the jury to answer in favor of the protestant if they be- 
lieved the evidence, the right of entry being on "vacant and unappro- 
priated lands"; and i t  is not required that the protestant make out 
a perfect chain of title, with no link unbroken, a s  in an action of 
ejectment. Ibid. 

3. Stale's Lands - Entru - Description-Evidence.-The entry upon the 
State's unimproved and vacant lands must import to describe the 
land so that  another person may identify it thereby. Under Revisal, 
sec. 1707, a n  entry describing the lands as  "640 acres on the waters 
of the Toxaway River, Transylvania County," followed by a grant to 
"tract of land lying on both sides of Toxaway River, beginning a t  a 
hickory on the east side of the river, the northwest corner of Harriet 
Fisher's homestead tract, . . . containing 430 acres." etc.. is void 
for uncertainty of description and affords no notice to a subsequent 
enterer; and the description cannot be aided by testimony that the 
State had no other land which it could grant in  that  immediate 
locality adjoining Harriet Fisher's homestead tract and did not own 
there more than 430 acres. E'isher u. Owen, 649. 

4. Same-Notice-Trustee.-When a n  entry upon the State's unimproved 
and vacant land is void for vagueness of description a s  against a 
subsequent enterer, and not made more definite by survey in the re- 
quired time, it  can afford no actual or implied notice to the subse- 
quent enterer; and he, having perfected his entry, cannot be declared 
to hold a s  trustee for the prior enterer. Ibid. 

5. Burdem of Proof-Entries for Vacant Lands.-The burden of proof is 
upon him who states an affirmative in substance and not merely In 
form, without reference to  whether i t  may appear from the form of 
pleadings or in  the record that he is a party plaintiff or defendant; 
under sections 1707 and 1693, Revisal, the burden is upon the enterer 
to sustain his right to make entry by showing such to be in substantial 
form a compliance with the statute, that  the lands were vacant and 
unappropriated so fa r  as  protestant is concerned, and of the character 
tXat a re  open to entry, and that  the line of other lands which he is 
required to  set out i n  his entry a re  correctly stated. Walker u. Car- 
penter, 674. 

6. State's Lands-Grant-Registration-Statute of Limitations.--The de- 
fendant's cause of action accrues upon the registration of a junior 
grant to plaintiff's grantor, and the ten-year statute of limitations 
(sec. 158 of The Code) runs from the time of such registration. . Johnsofi u. Lumber Go., 717. 

7. Same-Computatio.n of Time.-Chapter 113, Laws 1891, repealed sections 
136 and 137 of The Code, which exempted actions accruing before 24 
August, 1868, from the statute of limitations during the time from 20 
May, 1861, and 1 January, 1870; therefore, when defendant's cause of 
action accrued against plaintiffs' entry of 27 June, 1856, his equity was 
barred 27 June, 1866, by the ten-year statute (Code, sec. 158). Ibid. 

8. Ktate's Land-Miens.-Laws 1852, ch. 169, sec. 3, was inapplicable to  
aliens entering Cherokee lands (Laws 1854-'55, ch. 31, see. 18). Ibid. 
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VACANT LANDS-Corbtinued. 

9. Same-Estate Divested.-An alien has full capacity to hold realty until 
his estate be divested by an office found or some other equally solemn 
sovereign act. Ibid. 

VAOCINATION. See Malicious Prosecution, 3, 4. 

VENDOR AND VENDEE. See Liens, 7. 

VERDICT. 

1. Pleadings-Admitted Pacts-Issues-Verdict Unconflicting.-Facts ad- 
mitted by the pleadings a re  not issuable, and when the verdict of the 
jury finds there has been no damage to the property on account of 
detention, without otherwise varying the admitted facts, such finding 
does not stand in the way of the relief to be administered herein, and 
should be considered with the admitted facts. Hamilton v. High- 
lands, 279. 

2. Set  Aside Upon One Issue-AppeadPremature.-Upon excepting to 
and appealing from the order of the court below, setting aside the 
verdict of the jury upon one issue and awarding a new trial upon 
that  alone, no judgment signed, the appeal is premature; but, in  this 
case, both parties having requested the Supreme Court to  consider 
the cause, a n  opinion was given without permitting it to become a 
precedent. Jarret t  v. Trunk Go., 299. 

3. Cases Consolidated on Trial-Different Verdicts-Beparate Appeals.- 
Where actions a re  united and tried together in the court below for 
the sake of convenience, and not consolidated in the sense that  they 
thereby became one action, nor within Revisal, secs. 469 and 411, and 
the verdict being substantially different a s  to each party, separate 
appeals should be taken. Williams v. R. R., 498. 

4. Dower-Evidence-Lost Papers-Verdict.-When the sole controversy 
is  a s  to whether a certain lot was assigned to plaintiff as  dower, some 
of the papers in the dower proceedings having been lost, and under 
competent evidence and instructions the jury has found their con- 
tents to be a s  contended by the plaintiff, the defendant is not entitled 
to  a new trial. Fain v. Cfaddis, 765. 

VESTED RIGHTS. 

1. Supreme Court Decision - Contracts - Dormant Stipulations.-There 
.can be no vested right in  the decision of the Supreme Court, but such 
decision is a s  a dormant stipulation in  a contract, construed with 
reference to the time i t  was made, and a subsequent overruling of 
the decision by the same Oourt will not disturb it. Hill v. Brown, 117. 

2. Estatfs  - Vested - Child en Ventre sa Mere.-Upon the death of the 
father seized of lands, his wife then being enciente, the inheritance 
will immediately vest in  the child en ventre sa  mere. Deal v. Be@- 
ton, 157. 

3. Purchaser-Child en Ventre sa  Mere.-The vendee of a purchaser, both 
for value, of land a t  sale under proceedings for partition, regularly 
had by all living parties in interest, takes subject to  the rested 
inheritance of a child en ventre sa  mere a t  the time of the sale, not a 
party to the proceedings by guardian, irrespective of any question of 
knowledge or information of the purchaser of his vendee. Ibid. 
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VOTING. See Bond Issue, 4. 

WBIVER. See Pleadings, 9 ; Contracts, 10, 11, 40, 41 ; Executors and Admin- 
istrators, 10;  Insurance, 15, 16. 

WARRANTS. See Penalty Statutes, 5. 

WARRSKTY. See Contracts, 23, 24, 49. 

WATER AND WATERCOURSES. 

1. Damages - PZood Waters-Seruient Tenant.-A landowner holds his 
land subject to natural disadvantages a s  to flood or surface waters, 
and he is liable to an adjoining owner for such damages as  may result 
proximately from his erecting a dam across the natural flood channel 
of a river on his own lands, whereby water is ponded upon the lands 
of such adjoining owner. Clark v. Guano Co., 64. 

2. O?jerflow Water from Higher Building-Damage-Better Construction. 
I n  an action for damages occasioned plaintiff by water falling from 
defendant's wall upon her roof, i t  is incompetent to show that, had 
plaintiff's building been better constructed, the damages would have 
been lessened. Davis v, Smith, 297. 

3. Land Damages - Burface Water - Overflow-Cower Proprietor.-The 
lower proprietor must receive the surface water which falls on adjoin- 
ing higher lands and naturally flows therefrom; in a n  action for 
damages to bottom-lands of plaintiff by water flowing down and 
across defendant's track and ponding plaintiff's land, it  is error for 
the court below to charge the jury that  "the defendant owed to the 
plaintiff the duty to provide side ditches sufficient to collect and 
carry off all surface water that  came down from the land above in its 
natural flow. Gremwood v. R. R., 446. 

WILLS. 

1. Emecutors-Sale Under Mortgage Contract-Designated by the Will.-- 
When a power of sale in a mortgage is given to the mortgagee, "his 
executors," etc., upon default, and the mortgagee dies leaving a will 
under which his executors qualify, the power of sale rests in  the 
executors by virtue of the statute and the contract in  the mortgage. 
Scott v. Lumber Go., 44. 

2. Foreign Eaecutors-Attempted Conveyance-Assignmevbt of Debt.-A 
deed to real property made by foreign executors by virtue of authority 
in the will is  void in Korth Carolina unless the executors qualify 
here, and operates only as  a n  assignment of the debt and security, 
and not a s  a conveyance of the land. Ibid. 

3. Foreign Eaecutors-Deeds-Subsequent Qz6alifications.-A deed made' 
by foreign executors to purchasers a t  a sale under the power of sale 
in a mortgage is an execution of the contract in the mortgage, and 
the subsequent probate of the will in the county wherein the lands 
lie relates back to the time of and validates such deed, when there 
a re  no intervening rights of third persons. Ibid. 

4. Deuiee- Heiw- Children-Intention-Rule in  Shelley's Case.-A de- 
vise of certain lands in trust to the use of one, and after his death 
to  his issue forever, when i t  appears in a n  ulterior limitation that  the 
PL& 652 
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WILLS-Continued. 
words "issue" and "children" were used in the will a s  correlative 
terms, passes only an equitable estate for life to the first taker, and 
a n  equitable cstate in  fee to  his children, the Rule in Shelle?/'s case 
having no a~~plication. d'aison v. Odom, 107. 

5. Estates-B'ee YaidBtatute-Fee Simple.-A devise to  S. and the law- 
ful heirs of his body forever confers a n  estate fee tail, converted into 
a fec simple under the statute. Revisal 1905, sec. 1578. Sessoms v. 
Sessoms, 121. 

6. Devise-"Lend."-In the construction of a will the word "lend" will be 
taken to pass the property to which i t  applies in  the same manner a s  
the use of the word "give" or "devise," unless i t  is manifest that the 
testator did not intend a n  estate to pass. Ibid. - 

7. E~tates-Fee Simple-Co~tingency-Limitatiorz of Pee-8tatute.-IVlie!~ 
by the operation of the statute a fee tail  is converted into a fee 
simple, with a limitation of a fee upon the death of the first taknr 
without heirs. a senarate estate is  creatcd direct from the testator 
to  the second taker upon the happening of the contingency, under tho 
doctrine of shifting uses and by way of executing devise, and is not a 
qualification of the estate of the first taker, or too remote since the 

. the act of 1827, Revisal 1905, see. 1581. Ibid. 

2. Shifting Uses--Emcutory Devise-Constrt~ction UnnfSected-Statute.-- 
Revisal 1905, sec. 1551 (Laws 1S27), is  a rule of construction upholtl- 
ing the second and contingent estate upon the death of the first taker 
without heirs, etc., and does not change the application of the doctrine 
of shifting uses and executory devises in determining the nature and 
extent of the precedent estate. fbid. 

9. Residue of Lands-Xpecific Devise.-A devise of "the residue of my 
lands i n  Sampson County" is specific, and the land so devised is nut 
chargeable with the payment of pecuniary legacies in the absence 
of express language in the will, or such as  clearly indicates the inten- 
tion of the testator to make i t  so. Morisey v. Brown, 154. 

10. Lands-Devise--Rule i n  Shelley's Case.-Land devised by testatrix to  . 
her three daughters during their natural lives and the natural lives 
of the survivors, with remainder over to  the heirs at law, providing 
that  should either of the daughters die without issue of her body 
the share of such daughter shall go to the other daughters, share and 
share alike, conveys a joint estate in  fee under the application of the 
Rule in  Shelley's case. Walker v. Taylor, 175. . 

11. Lands-Right of Survivorship-Estoppel by Deed.-Plaintiff claiming 
the inheritance of the land by the right of survivorship of her ances- 
tor under the terms of the will, cannot deny the fee-simple title of 
her grantee under a deed thereto made by her for a valuable consid- 
eration. Ibid. 

12. Executors-Power to Sc ldOpt ion  of Purchase.-A power under a will 
to executors to sell land is valid, but does not include the power to  
give a n  option to purchase. Trogden v. Williams, 192. 

13. Personal Property-Perishable-Beguesf for  Life.-That part of the 
personal property bequeathed to legatee for. life which is perishable 
in  the using becomes hers absolutely. Medlin v. Ximpaon, 397. 
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WILLS-Continued. 

14. Administrator - Production of WildActs-Validit2/--Statute.-When, 
after letters of administration have been granted, a will is produced 
and admitted to probate, the clerk should revoke such letters and 
notify the administrator thereof. Until such notice is served, his 
acts, done in good faith, are  valid. Revisal, see. 37. Shober v. 
Wheeler, 403. 

WITNESSES. See Appeal and Error, 4, 12; Evidence, 30, 42. 

YEAR'S SUPPORT. See Husband and Wife, 1. 


